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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
van Selin, Chaiiman
Kenneth C. Rogers
James R, Curtlss
Fortest J. Remick
in the Matter of Docket No. 50-443-OLA
(Translerof-Ownoershilp
Amendment)
FUBLIC SERVICE COMPANY OF
NEW HAMPEHIRE, of &l
(Seabrook Station, Unit 1) November 15, 1091

The Commission considers the petitioner's appeal of a licensing board deci-
slon denying 1ts putiion 1o intervene and for hearing on a proposed amendment
10 the operating license 1o permit a transfer of ownership. The Commission dis-
misses the appeal for the petitioner's failure W file its brief on time and affirms,
though on differcat grounds, tie licensing board's order denying the petitionur
standing.

RULES OF PRACTICLE:  APFELLATE REVIEW

Briefs filed boyond the 10-day period preseribed for appeals in 10 CFR.
§ 27144 are justifigble only if there is & showing of good cause for the failure
10 have filed on tme.

RULES OF PRACTICE:  RESPONSIBILITIES OF PARTIES

Participants in NRC p oceedings are expecied W tamiliarize themselves with
the apphicable rules of practice and to adhere W deadhines.
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RULES OF PRACTICE:  STANDING TO INTERVENE

The Cotmission applies contemporancous concepls of standing in determin:
ing whether a petitioner has established & right W intervene and W @ hearing in
NRC proceedings; (.., the peuiloner must show that the proposed action will
cause injury in fact (0 the peutioner’s intorest and that the injury is within the
“eone of interests” protecied by the applicable statutes.

FULES OF PRACTICE:  STANDING TO INTERVENE (INJURY IN
FACT)

The petitioner must establish that he or she will suffer a distinct and patpable
harie that coastitutes the injury in fact, that the injury can be traced fairly wo
the proposed action, and that the injury is likely 10 be redressed by & favorable
decision in the proceeding.

RULES OF PRACTICE:  STANDING TO INTERVENE (INJURY IN
FACT)

The petitioner failed o show that favorable action in the instant proceeding
would abate is claimed injury where it appears thal the pettioner’s alleged harm
would rUll occur from the grant of a separately noticed License amendment thai
the petitioner failed 0 challenge.

MEMORANDUM AND ORDER

L INTRODUCTION

On June 28, 1991, the ¥eacoast Anti-Pollution League (SAPL) filed a notice
of anpeul from the Atomic Safety and Licensing Board's Memorandum and
Onder, LEP-91-25, 33 NRC 557 (1991), which denied SAPL's petition for leave
10 intervene and for hearing on a proposed amendment W the operating license
for the Seabrook Station. The proposed amendment would permit the Public
Service Company of New Hampshire (FSNH), one of the licensed owners of
the facility, 10 transfor its ownership interest in Seabrook 0 the North Atantic
Frergy Corporation (NAEC), Although SAPL's notice of appeal was tmely
under our rules of practice, SAPL did not file a supporung brief at the same
time as prescribed in 10 CFR §27014ala).  Both the Nuclear Regulatory
Commission (NRC) Swadf and the Licensees oppose SAPL's appeal and argue
that the Commission has ample grounds either 1o dismiss the appeal for SAPL's
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feidure 0 submit its briel on bme or, aliernatively, 10 deny the appeal on s
merits. For the reasons staled in tus Memorandum and Order, we dismiss the
appeal and otherwise affirm the Licensing Board's denial of SAPL's intervention

petition,

I BACKGROUND

On Pebwuary 28, 1991, the NRC Swlf published a notice of opp. nity for
hearing on the proposed issuance of an amendment o the Seabrook operating
license, which would authorize NAEC 1© acquire PSNH's ownership interest in
the Seabrook Station, 56 Fed. Reg. 8373 (Feb, 28, 1991). PSNH, on hehall
of usell and the other Seabrook co-licensees, had submited an application for
the proposed amendment in a letier dated November 13, 1990, from Ted C.
Feigenbaum 10 the NRC, which was further supplemented in a letier dated
January 14, 1991, from Mr. Feigenbaum. As described in the Federal Register
notice and the amendment application, transfer of PSNH's ownership interest 0
NAEC is contemplated under the reorganization plan ordered by the Bankrupicy
Court 10 resolve the pending PSNH bankrupicy proceedings. The reorganization
plan involves the acquisition of PSNH by Northeast Ullities (NU) and, through a
merger, the formation of NAEC and “Reorganized PSNH" as two wholly owned
NU subsidiaries. NAEC will aoquire PSNH's 35.56942% ownership share of
Seabrook, but will not assume responsibility for management, operation, and
maintenance of Seabreok. Responsibility for those functions is proposed 10 be
transferred, however, 1o another NU subsidiary pursuant 10 another amendment
application, notice of which was published at 56 Fed. Rog. 9384 (Mar. 6, 1991).

SAPL filed its petition for leave 10 iniervene and for hearing on the ownership
transier amendment on April 1, 1991, within the time prescribed in the February
28 notice, and its petition was subsequently referred 10 & Licensing Board
established to rule oo such petitions and 1o preside over (he proceeding in the
event that @ hearing was ordered.? In its petition, SAPL described tself as a
citizens' organization with its principal place of business in Partsmouth, New
Hampshire, which represents the intercsts of citizens in New Hampshire and
ncetheasiern Massachusetts, most of whom reside within the 10-mile emergency

-

19 e St rsponded o duly 18, 1791, in appostion 10 SAPL's uatice of appeal, noting SAM.'s failure w file
£ 4wy g bl The Livensees filed o tmoton o disniss the sppeal an July 17, which the Salf supponed i
an anewer dated July 29 SAFL filed & hoel in of e appeal oo July 20 By order of July 29, 1991, we
pecmiied e Sull and Lisensves o ripond o SAPL's brief un the merns, withow pregudice (o mu considersiion
whether (he appesl should be dimmissed owing 0 SAPL's untimely filing The Licensens and the Siaf filed boefs
o Augual & and Augun §, 1991, rapecively, in response o our onder

156 Fed Meg. 22016 (May 13, 1991) SAPL initially filed its petaion with the Livensing Boand convened
heat offsite emergency pianning ssuos in the Seatwook cpareung boense proceeding The proposed smenda en'
i uarelaied 10 the ramaining 1ssues L) wie apersting license procesding. andd SAPL did nor subsnit (e petiiun in
the form of & makion © reopen that proveeding.
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planning zone for the Seabrook Station.” SAPL has previously intervened in both
the consyraction permit and the operating license proceedings for Seabrook,
SAPL averred that the transfer of PSNH's ownership interest W NAEC may
cause @ “material increase in the hazard of operstion™ of Seabrook on the
basis of pending NRC investigauons of alieged harassment and inumidation
by Northeast Utilities (NU) of its employees at the Millsione Nuclear Power
Plant in Connecticut. In SAPL's words, “[tUhe fact of the NRC's investigation
o NU's operation of Millstone, and i negative ueatment of whistieblowers
raises genuine concerns regarding the propricty of the transfer of Seabwook ©
that company.” SAPL's Response 1o Licensees’ Answer at 2 (Apr. 24, 1991).
SAPL also pointed 10 comments in the Staff's Systematic Appraisal of Licensee
Performance report for Millstone which, SAPL believes, indicale weaknesses in
management's resclution of employee concerns.

The NRC Staff and the Licensees opposed SAPL's petiion. The Licensees
argued that SAPL had not demonstrated either that the interests it sought o
protect of the relief it sought were within the scope of the proceeding, because
the amendment al issue dealt only with ownership of the plant, not operational
responsibility. The Saff made similar arguments againsi granting intervention
but also emphasized that “the mere pendency of an investigation is not matenal
10 licensing issues and does not show a particularized harm.” NRC Stafl
Response 10 SAPL Peution at 8 (Apr. 22, 1991).

On June 18, 1991, the Licensing Board denied SAPL's petition 10 inlervene
in the amendment proceeding on the trans!or of ownership. The Board viewed
18 jurisdiction 1o be imited W matters relaied 10 the wansfer of ownership, and
not operation, of the plant. In this context, the Board found that “allegations
concerning NRC investigations of regulatory violations t: a parent organizauon
at another licensed facility . . . have no place and cannol be reviewed in the
instant proceeding,” and that “the miere pendency of an investigation is not
germane o licensing 1ssues and does not show particularized harm.” LBP-91-
20, 33 NRC at 559, The Loard held that SAPL had not demonstrated injury in
fact or an affected interest within the scope of the proceeding and, consequently,
that SAPL lacked standing o intervene.

The Board noted that its order could be appealed w the Commission within 10
days of servie of the arder in accordance with 10 C.F.R, §2.714a(u). 33 NRC
at 560. SAKL filed & notice of appeal on June 28, 1991, with the Commission,
but did not submit @ briel in support of its appeal until July 23, 1991, This

’huMﬂlmmuum,umduthIumul
1we, &8 wanally @ requied 1 enabiish organiztional sanding The Licensecs and the Sifl bath noted
s defect in SAML's peutian, and SAPL then ideritifies! the names of iwo membens rending nesr the Seatwook
mbhmﬂ, 1991 poapanse w0 the Licensens’ Answer 10 the Pesition (Apnil 11, 1991), The Lacenmng
acvepiad SAPL's repress stion as curing the deficiency i iw onginal petiien  LEF91.25, 33 NRC w
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mater come. velore us in accordance with the interim appellate procedures in
elfect at the v~ of the Licensing Board's docision ”

L ANALYSIS

A. Whether SAPL's Appeal Should Be Dismissed

We consider first the question whether SAPL ‘s appeal should be dismissed
for its failure (o submit a supporting brief with its notice of appeal as required
under 10 CFR. §2.714a(a). Both the Staff and the Licensees urge dismissal
on this ground.

There is no doubt that 10 CFR. §2714a governs any appeal from the
Licensing Bowd's order. See Floriaa Power & Lighi Co. (Turkey Point Nuclear
Generating Plant, Units 3 ard 4), CLI-91.5, 33 NRC 238 (1991). Section
2.714a(a) applies 1o circumstances, like those here, in which the Licensing
Board's order wholly denies a petition for leave 10 .atervene or request for
hearing. To assert an appeal under this provision, a party must file a notice
of appeal and sccompanying supportng brief within 10 days after service of
the Board's order. The Licensing Board specifically noted the applicability
of section 2.714a(a) in its order, 33 NRC at 560, and 5/ PL. concedes that it
should have filed its brief with its notice of appeal® Although the provisions
in section 2.714a may not be jurisdictional in the sense that they absolutely
preclude consideration of appeals that are not perfecied within the prescribed
time, further consideration of the appeal is warranied only  good cause is
shown for the failure W 2 on time. Turkey Point, CLI-91-S supra, 33 NRC
al 240,

To explain its failure W file on time, SAPL states that it mistakenly treated its
appeal s an appeal under 10 CFR. §2.762 from an initial decision for which
SAPL would have had 30 days from the filing of its notice of appeal 1o file its
supporting brief.* SAPL atnbutes its error © “oversight” and its “long standing
practice of filing briefs” in the operating license proceeding. In view of its long
participation as an intervenor i Scabrook proccedings snd the iuncliness of its
notice of appeal, SAPL asks that we rot foreclose consiaeration of its late brief.

For their pan, the Licensees and the Stafl argue that SAPL's reasons for
its late filing are unpersuasive and that, on the strength of our reeent decision
in Turkey Point CL191-5, supra, SAPL's appeal should be dismissed.” In

4800 10 CF R 2785 nose: (h), pusbiished ar 55 Fed Reg 42964 (O 24, 1990)
:Wlumtmu‘a Natice of Appeal of LEP91-28 m 3 July 29, 1991
1
T Livensoes ' | iotion W Dismise Appal iy 17, 19975 NRC Suff Respanse i Suppon of Licee's Motion
1o Dismiss Appeal Uuly v, 1991), Licensess’ cosnnel noies tiat SAPL did nan file & matian far leave 0 file i
(€ ontuned)
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particular, both believe that SAPL's long parucipaiion in NRC procecdings
and the Licensing Board's specilic reference 10 10 CFR. §2.714a i dis order
undercut SAPL's argument that s late Giling be avarlooked,

We agree with the Licensees and the Stafl. Neither SAPL nor is counsel s o
novige 10 NRC proceedings. SAPL's fuilure 1o follow the applicable procedures
15 ot excused by its sverment that it wis accasiomed 1o handling other matiers
differently. We do not think it 100 much 10 expect participants in our proceedings
to read and otherwise familiarize themselves with the applicable rulos of practice.
See Duke Power Co. (Perking Nuclear Swation, Units 1, 2, and 3), ALAB-61S5,
12 NRC 350, 352 (1980). Even in instances involving lay litigants, we expect
adherence o deadlines 1o ensure the ordecly admuustration of the adjudicatory
process. See Turkey Point, CLI9L-S, supra, 33 NRC at 241, Because we do
not believe that SAPL has shown sulficient cause for its fallure 1 timely file is
brief, SAPL's appeal from the Licensing Board's decision denying its petition
10 intervene is dismissed.

B.  The Licensing Board's Denial of Standing

While we have decided that SAPL's wrdy filing warrants dismissal of the
appeal, we have determined on review of the Licensing Board's decision and
the positions of the parties that the Board was correct in denying SAPL standing,
Although we are satisded that the Licensing Board reached the appropriate result,
we rest our determination on somewhat different grounds than did the Licensing
Board. SAPL has not shown, even accepling its claim of injury, that & remedy
in this proceeding will abate the alleged harm.

There is no dispute over the bask principles governing the standing de-
termination. The Commission has long applied contemporancous judicial con-
cepts of standing in determining wheiher a petitioner has established a nght (o
intervene and 1o & hearing in NRC proceedings. Florida Power & Light Co. (S
Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 328, 329 (1989);
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-K3-
25, 18 NRC 327, 332-33 (1983); Poriland General Electric Co. (Pebble Springs
Nuclear Mant, Units 1 and 2), CLI-76.27, € NRC 610, 614 (1976). To establish
standing. the petitioner must show that the proposed action will cause “injury
in fact” 0 the petitioner’s inerest and that e injury is arguably within the
“zone of interests” protected by the statutes poverning the proceeding. Three
Mile Island, CLI-83-25, supra. 15 NRC at 332, In making this showing, the
petitioner must establish that he or she will suffer a distinet and palpable harm

———

heied o of tume Such o mouan wold have been appropraie, see Kansw Gas and Elecwrk Co. (Woll Creck
Chmerating Sution, Usis 1), ALABA24, 6 NRC 122, 126 (1977), but we have considored. in sny evens, SAPL's

argumenis for scoepling ts hoel for pospases of owr decian here
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that constitutes the injury in fact, that the ijury can be waced fauly 0 the
challenged action, and that the ingury s likely © be redressed by a fuvorabile
decimion in the proceeding. See Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cur.
1988).

The Licensing Bowrd found that SAPL. had “not demonstrated any injury n
fact and has alleged no hasis for an interest within the scope of this proceeding
LBPO1-28, supra, 33 NRC wt 8§59, Although SAPL's clam ~f injury rests on o
somewhatl tenuous chain of inferences, il i not Clear that harms ansing from a
co-owner's relationship 1o o influsnce over the plant aperator we wholly beyond
the scope of an ownership wransfer proceeding * Nonetheless, we find that SAPL
has not satisfied the thereshold standing requirements, because it has failed
describe how any romedy in this proceeding can provide relief where, without
objection, o separate amendment will permit an NU subsidiary 1o operate and
manage the plant.

SAPL's position is premised on NU's alleged harassment and intimidation of
employees at its Millsione plant. In SAPL's view, the slieged conduct, should it
oceur at Seabrook, would muke operation of the plant more hazardous. SAPL's
objection 10 NAEC's holding an ownership tnterest tests on the purponed
influence of NU through its subsidiary over the plant operator. But in order
10 establish its standing, SAPL bears the burden of showing that, but for the
particular action it challenges, its injury would abate.  See Simon v. Eastern
Kentucky Welfare Righis Organization, 425 US. 26, 38 (1976), Dellums v.
NRC, rypra, 863 F2d wm 971,

About a week after the notice of the ownership bansfer amendment was pub-
lished, & notice appewred in the Federal Register of & separuie wnmendment by
which operational suthority over Seabrook would be transferred from PSNH w0
NAESCO, a different NU subsidiary. 56 Fed. Reg. 9373.74, 9384 (Mar. 6,
1991). The later amendment would authorize NAESCO 10 manuge, operuwe,
and maintain the Seabrook plant,* matters that are s the heart of SAPL's concern
and claim of potential injury, Yet, despite its objection 0 NU's involvement
with the Seabrook project, SAFL did not respond 10 that notice by Gling a peti-
tion for leave to intervene of for heanng on that amendment, nor hius SAPL since

Y Public Service Co. of indiana (Mastits 1l Nusloar enerating Swuce, Usiis | and ), ALAR-450, 7 NRC
179, 200 (1VIK) (soownar tist be lioensed i view of illuene cwner can sren ovdr the oo end Sl
of s sgents withiss 10 “pasaotsion” of e premises). Generad Ligcinse Co and Southwest Aumnic Fnergy
Associaies, § AEC 99 () (oreigr vorporstion’s owoership, contral, uf Gomunation a0 IsGe in enstawtion

"-mnm
As indicaied 0 the notioe, howeves, the rearganization plan contomplacs (het e mnster of

AN
suthonily will be sccomplished by tanslening susing Seabrow safl and conivecior suppen w NAESOD T
the mansgerves and operstion of Seabioak
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SO0 it perimission for late interveation. ' No other challenge o the amendment
has been filed. Even if SAPL were granied the relief it roguests with respect (o
the ownership vunsfor amendment, 10 appears that the harm that SAPL claime it
will suffer would sull occwr from wn amendment SAFL has lelt unchallenged.
Thus, we are satishied that SAPL has not sufficiently demaonsiraied its standing
10 snervene n this proveeding concerning the ownership transfer amendment.
SAPL has nol shown that its alleged harm would abate i it were granted reliel
on the amendment at issue in this proceeding.

IV, CONCLUSION
Ror the reasons stated in this decision, SAPL's appeal is dismissed and the
Liconsing Board's order in LBP91.28 is atherwise affirmed.
IT IS SO ORDERED,

For the Commission

SAMUEL 1. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 15th day of November 1991,
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DECISIONAL BIAS (NRC STAFD)
STAFK BIAS

The Commission noies that consideration of an issue of decisional bins
is unprecedented in its proceedings and defers providing guidance where the
“bedrock” legal issue has the polential 1 be dispositive of the proceeding.

ORDER

‘The instant proceeding was intided by Ohio Edison Company ‘s, Cleveland
Electric Hluminating Company's, and Toledo Edison Company's (Applicants)
requests for amendments 1o the operating licenses for the Perry and the Davis-
Lesse nuclear plants. The amendments would remove certin antitrust license
conditions that were sttached (o the licenses as a result of the Commission's
initial antitrust review pursuant 10 section 105¢ of the Alomic Energy Act of
1954, as amonded. The opportunity for & formal adjudicatory heaning wis
alforded the Applicants on the occasion of the NRC Swil’s announcement
it aller administrative consideration, it would deny the amendment request.
See S6 Fed, Reg. 20,087 (1991). A Licensing Board was consttuted 1o
consider requests for hearing and intervention. Applicants requested the hearing
on the dental and other parties sought 1o intervene on (he basis of their
inlerest. lntervention was granted © United Swates Department of Jusuce, City
of Cleveland, American Municipal Puwer-Ohio, Inc, and the Alabama Electnic
Cooperative,! The NRC Stalf is also a party.

‘The Licensing Board has recently issued orders momonalizing its rulings
during a prehearing conference and announcing & hearing and providing for
limiled appearance requests,  Amony, other things, the Moard ruled that it
had jurisdiction 1o conduct the proceeding,! admited licensee Ohio Edison's
contention relating 10 alleged decisional bias by the NRC 51T, and provided an
opportunity 1© submit a joint staloment sotting forth the “bedrock™ legal issue
(or issues) in this proceeding that thereafier will be the subject of possibly
disnositive sumimary disposition motions, LBP-91-38, 34 NRC 229 (1991).

! Alsbiains Blocine Coopertive’s inervantion wes granied as & matier of discrsion and was limiled i veaous
repecks ROt here relovas
'w--wm&wu-macﬁm.m-umnu.mmmmmmu
(nedying or 12 CFR §27140) the Liconsing Doud's junadicuonal naling in the provesding, We will coneider
Cleveland's fling, and sy responses thereio, in die Gwse
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Cite as 34 NRC 273 (1991) LBP81.30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Belore Administrative Judges:

Thomas 8. Moore, Chalr nan
br. George A. Ferguson

Dr. Jerry R, Kline
In the Matter of Docket No. 50-322-OLA-2
(ASLBP No. 9163103-0LA-2)
(Possession-Only License)
LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuciear Power Station,
Unit 1) November 15, 1991

In this Memorandum and Order, the Licensing Board finds that none of
ihe petitioner's profened contentions are admissible and, therefore, 1t denies
Jetitioner's intervention petition,

RULES OF PRACTICE:  ADMISSIBILITY OF CONTENTIONS

The Commission has made it clear that the new plesd'ng requirements of
10 CFR. §2.714(0) we 10 be enforeed vigorously and that liconsing boards
are nol free 10 assume any missing infarmation in A contention.  See Arizona
Public Service Co. (Palo Verde Nuclear Gunerating Station, Units 1, 2, and 3),
CLIY1-12, 34 NRC 149, 155-56 (1991).

REGULATORY GUIDES:  STATUS

It is well settded that regulatory guides are just that — guides, not regulations
— und compliance with them is not requires. See, e.g., Petition for Emergency
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and Remedial Acton, CLI-78-6, 7 NRC 400, 40607 (1978), Philadelphia
Eleciric Co. (Limerick Generating Station, Unigs 1 and 2), ALAB-K19, 22 NRC
681, 737 (1988); Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-788, 20 NRC 1102, 1161 (1984),

RULES OF PRACTICE:  CONTENTIONS

A motion for reconsideration of 8 portion of the Licensing Board's earlier

ruling on petitioner's standing is not & proper subject for a contention as thal tesm
is used in 10 CFR. §2.7140). The petitioner’s contentions must focus on the
issues identified in the notice of hearing, the apphicant’s amendment application,
and (he swif's environmenial responsihilities relating 1 that application, not on
the petitioner’s own standing 10 raise issues concerning these matiers,

MEMORANDUM AND ORDER
(Ruling on Contentions)

The history of this proceeung for a “possession-only license™ (POL) amend-
ment for Long lsand Lighting Company's (applicant’s) Shorcham Nuclear
Power Station is sl fonh in several earlier Commission and Licensing Board
opinions and need not be repeated heie.! 1t suffices 10 note thay, in LBP-91-
26, the Licensing Board (as then constituted) ruled that petitioner, Scientists
and Eogineers for Secure Energy, Inc, (“SE2"), had alleged sufficient injury in
its intervention petition 1o establish standing o raise cerain issues under the
National Environmental Policy Act (NEPA), 42 US.C. §4321 et seq., and the
Cammission's implementing environmental regulations, 10 C.FR. Part 517 SE2
the fikd & supplemental petition containing seven contentions.” The applicant
and the NRC stail both opposed the admission of any of the proffered oot

! Sew CLIGI-1, 03 NRC 1 (0013, EIP-91-26, 00 NEC 537, reconsiderasion denied, 1F-91.32, 34 NRC 132
(!”l). LAMgL.7, 53 NRC 17 (1981
% Seu 30 NRC 0 540, 547
l’:;o”lhn-u Amenament and Supplement w Peitions 1o brervane [heresnafior Pemiones's Supplemen | (uly
3
Awo“m Mm&m Hiver Contrsl Schoal Disirier (SWROSDY, jowned SE2 10
s ltial miervention petition was catlier dened. Soe LEP 91

u"ul(‘a A7 A Wl“ has Rlod an sppeal from thet ruling with tw Cammiseion, anly 812
e a8 & peditiones belore
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tentions * Thereafior, the Board held a prehicaning conference at which it heard
wgument on the adiussibility of the petiioner's contentans.*

For the reasons thit follow, we conc e ¢ that none of the pettioner’s profiered
contentions ae admissible. Accordingi,, SE2's petition w inlervene s donied,
Below, we address seriatim each of the pelitioner’s contentions,

A, The petitioner’s Drst contention asserts that, belore issuing the POL,
the NRC must prepare an environmental impact statement (E18) w0 consider the
impacts of the proposal 10 decommissic~ Shoreham, This is so, the contention
stales, because the POL is within the scope of the proposal 0 decommission
Shoreham and the decommissioning proposal s isell a major federal action
significantly affecting the quaulity of the human environment.  Next, guoting
the definitions from the NEPA regulations of the Council on Environmental
Quality (CEQ) that have boen adopied by the NRC in 10 CFR. §51.14(b),
the contention claims that the POL s within the scope of the proposal o
decommission Shorcham “because it is an ‘inerdependent [part] of [that] larger
action and depend(s upon (sic)] the larger action for [is! justification.” ™ Finally,
und again relying on definitions from CEQ's regulations adopied by the NRC,
the contention asserts that the POL 15 also a cumulative action that should be
discussed in a comprehensiv. EIS on the decommissioning of Shoreham.

In arguing that the petitioner's first contention is inadmissible, the applicant
and the stalf both assert that the contention does nol meel the requirements for
an sdmissible Shoreham contention laid down by the Commission in several
recent rulings. They also argue that the petitioner’s contention fails w meet the
general standards of 10 CFR. § 2.714(0)(2)(11), which requires that a contention
sel forty the facts or expert opinion supporting it

The applicant and the stafl are correct that the petitioner’s first contention
does not meet the special requirements for an admissible contcntion enunciated
in earlier rulings by the Commission for proceedings involving Shoreham. In the
first of those decisions, CLI-90-8 the Commission addressed the intervention
petitions of SE2 and SWRCSD in an carlier chapier of the Shorcham saga.
Al issue were the validity of a confirmaiory order in which the applicant
agreed not 10 refuel the reactor withoul asency permission and two license

4 S LILOO's Oppositian 0 $E2's Comentions on “Pssession Only” Livense Amendmens (uly 12, 1991),
NRC Sl Renponise 10 Pesivonan’ July 1, 1951 Amonded Prution and Sepplemen (July 22, 191,

¥ O Sopsersber 24, 1991, the Livensing Board was muomtised o include the eurran (hainnar See 86 Fed
g, 49,808 (1991)

 Pesimer's Supplament w7

CB2 NRC 200 (1990), reconnderaion desed, CLI91.2 33 NRC 61 (19%01)
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NEFA, nor policy considerations require & decomumissioning plan 1o be submitied
in comjuncuon with the POL apphcation. ™ The Commuission stated that

the decomumistianing rues do ot comtemplaie that @ POL would, in ool clrosm s
need 16 be precedod by subssisaion of sy paricilar eaviccmensal infonmeion o scomnpe
niod by any NEPA seview related w0 deconmasioning  Acoordimgly, we do m helieve tha
NEPA of 107777 Pant 51 serves o5 o basis for linking & POL wilh the lling o teview of
any prediminary . unissioning plen. Of course there muy be apocinl ccumstances whew
sornie NEPA moview 100 8 POL may be wietanied despuie the oxtegorionl exclusion juf 10
CER 8 22cp9)), for exmmple if we "L cloaly coudd be shown actinlly 10 Tomclose
wliernutive ways o eomwiaet dooommissiouing thal wold mitgaie or alleviate same gl
oan stviommental inpact Rut, G the papors Blod with we a0 this peeliminery siage, no
such special ciroumstance appeses in this case '

It then forwarded the petitions 10 the Licensing Board for further proveedings
“in accordance with the epinions expressed herean and in CLI90O8

Tuken wgether, these Commission decisions direct that, v this POL proceed
ing, an admissible NEPA comtention must meet two tests. First, the contontion
must “offer some plausible eaplanation why an LIS might be required for an
NRC decision approving a Shoreham decomaissioning plan ™ In other words,
the contention must explan why the eovironmental impacis of decommission
g Shoreham fall owside the envelope of wrpacts already considered by the
Commission in the agency’s Final Generie Eovironmental Iimpact Statement on
Decommissioning of Nuclear Racilities (GEIS)." That GEIS formed the basis
for the Commission's current decommissiontng rules.™ It also is the underpin-
ning (or the deletion of the former regulatory provision requinng an EIS for
the decommissioning of every plant. " Because the Commission already has de-
termined on the basis of the GEIS that the rolative imipacts of docommissioning
2 reacton are comparable from ane plant o wnother, no purpose is served by
duplicating, in a plant-specitic EIS, the conclusions contained in the GEIS ®

9% NKC i 6
Wi we,
Wigu
The Luenning Bourd thereafur determand it the Commission's guidence in (11914 u fully sppllosnls w
ihis POL procesding The Board masoned ihat, becase CL191 4 iy & modifuadon of CLISOK, tw odilication
rhmlﬂ See LUP 9126, 39 NRC o, M2
CLISLA, 3 NRC o 207
1 NURESH U536 (Augus |9K8)
W soe 53 Vad Rog 24,018 (198%),
™ Ser 10 CFR. 481 2000(5) (19%8)
WAy e Coownistlon wisted i the Sutemon of Conaidentions scompanytng the final decommmissiming

Auumu-'cmmmmammtam-uo-
wupacts have bewr vonsdersd gonsrically @ o OELS The Cormision determined et asemaaion of
theise imparis #ad thew caneletoe effl w e awironmant snd B (degratin vio e wasie disposal

(C ombimrd)

m

i e e -_-_H-T



Thus, to satisfy the Commission’s first wst, the contention mast distnguish the
impacts of decommussioning Shoreham from the tauge of impacts already con-
sidered in the GEIS. Second, the contention must plausibly explain how the
granting of the POL nvolves special circumstances likely 0 foreclose one of
more of the aliernatives for docommissioning Shoreham so tha wch agency
action constitutes an illegal segmentation of (he EIS process ™ In s rulings, the
Commis:ion mandated that both these requiremernts must be met, making @ con-
tention's fallure 10 meet sither futal W its admissibility ® Additonally, of course,
the contention must satisfy the pleading requirements of 10 CFR. §2.714(b).

The petitioner's first contention fails 10 meet either pan of the Commission's
Iwo-prong test. In an apparent atlempt W satisly the finst requirement, the
contention assens that an EIS is required because the proposal 10 decommission
Shoreham is & major federal action significandy affecung the quality of the
human eovitonment. This assertion s completely inadequate W meet the frst
part of e test, requiring a reasonable explanation why the GEIS is inapplicabic
10 \he decommissioning of Shoreham. Nothing in the petitoner's first Cutention
even hints at such an explanation.

Nor does the petitioner's contention saticfy Le second requirement that it
provide & “plausible explanation” of how the POL amendment constitules an
illegal segmentation of the EIS process ™ Petitioner's contention atlempts (o
confront this requirement by relying upon the definttions in 40 CFR. § 150825
of the CEQ regulations 1o clai that the POL is an interdependent part of the
Shoreham decommissioning nrocess that depends upon decommissioning for is
Justification. The conte=ton also claims, again solely relying upon the defini-
tons in e CEQ regulabions, that the POL anendment is o cumulative action
that has cumutatively significant impacts with decommissioning and, therefore,
the POL should be discuwssed as pw. of the EIS on the decommissioning of
Shorcham. Farther, a1 the preheaning conference, the petitioner argued that it
was raising only a legal agument in atlempling 10 meet the second prong of the
Commission's teit.™ But the Commission's direct.on that the conlention contain

wocess Lould best be cannuned generically . The GEIS shows that the differowe o -m

uumhm-ﬂmhm of
whatever et ndlive i hosen, in compariacn with (he impact sceepted 40 yourr of hownsed
mmwmuwmhmmmum-uaum
resuli in the satme conclusions as e OEIS with regard w0 methosh of decommussioning  Although
mnmhpmuwuuu“hmhmmdwmmmm
ﬁnmm.mmnwmmnummm. reasine of
sho-specilic considentons, the eovirmnenial assessironl would dacover tione wd ey Ve fousdatuon
for whve preparmco o an EIS 1 dhe pacis v o partionle plant are nat signifiondly differenc s Fading
of No Siguficant lipact wanld e prepund

53 Fed Koy @ 24029

B gy CLIO1A, 03 NRC ot 207, CLI91-1, 33 NRC 7
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8 “plausible eaplanation” requires much mo,e than merely quoting regulistory
defimtions.  In order 0 provide a sulicient explanatrry, the comention, @l o
minimum, must spell out how the POL amendmont i & tordependent pan of
the decommissioning provess und how thal amendment 15 wrjustified except as
part of that process. Similany, the contention must elucidat. * ow the PFOL has
cumulatively significant impacts with decomnissioning. Because these mattors
we nod sell-evident, fullillment of the Commission’s st fequires @ much Tuller
explanation in ceder 10 ke the profferad explanation “plausible,” ever if the
petitioner seeks 0 ruise only o logal issuc.

Additionally, the sdeguale ex)lanation component of the Commission's two-
pronged test dovetails with the pleading requirements of 10 CFR. § 2.714(bX1H)
and (1), Those provisions direct, respectively, thit the petitioner provide “(a)
concise sttement of the alleged facks . . . which support the contention” and
“[s)ufficient information . . . 10 show thal & gonuine dispute exists . . . on
o matorial dssue of Ywoor fact”  Judged by either of these standards, the
peutioner's contention s madequate for the same reasons that the contention
falls 10 meet the Commission's “plausible explanation” requitement  urther,
the Commussion has made it clear that the new pleading | “quiromen, aClon
2.714(1) are W be enforced ngomusly and that we are not free 10 assume any
missing Information in & contenion ™ When viewed in light of these strictuns,
it is apparent that the petitioner’s first contention 1§ inedmissible.

B, The petitioner's second contention asserts that the agency's GEIS does
not apply 10 the proposal 10 decommission Shoreham bovause the genenic impact
statemont b mited in s soope 10 facilities 8t the end o, thear pselul life or
10 reacton . sed prematurely due 10 an accident. Because neither situation s
applicable *  shoreham, the comention Clauns that Ue NRC must apply its now
abrogated regulation, 10 CER. § S1.2000)(5) (1988), that required an EIS for
each decommissioning prposal.

In opposing the admission of the pettoner’s second contention, the staff
argues that the coanention fulls 10 establish the essential nexus between the
proposed POL amendment and the decommissioning of Shareham. Rurther, the
stafl argues that the contention fails 10 meet both prongs of the Commission’s
test for an adridssible Sharcham contention. The applicant, on the other hand,
argues that the second contention should be rejecied because the pelitioner's
real intent is to raise the issue of the resumed operation of Shoreham, contrury
o the Commission's carlier directives.

The petitioner's second contention is identical 10 & contention i filed in
the carlier Shoreham confirmatory order and license amendiments proceeding
In LEP91-35 the Liconsing Board rejected that contention on the grounds

——

5 gee Arizans Public Servies Co. (Plo Verde Nualear Cnenmiing Sistion, Usita 1, 2, wsd ), (119112, M NRC
1AY, 155 56 (1991)

79



that it was premised of the erroncous and unestablished premise that the three
acuons al issue required the preparation of an E1S.* That same reasoning is
applicable here because the petitioner's second contention is fooled upon the
same mistaken premise. In his proceeding, the petitioner alieged in its first
contention that the NRC must prepare an EIS on the Shoreham decommissioning
vefore issuing the POL amendment because the POL was within the scope of
that decommissioning proposal. Having rejecied this contention, the instant
one, which desls exclusively with the need for an EIS on the decommissioning
of Shoreham without mentioning the POL, has ne . zical foundation, Stated
other ise, in order for the issue of Shorcham decommissioning — the sole
subject of the second contention — 0 become relovant, the petiioner musi first
establi.a that the POL nmendment — the only licensing action involved in this
proceeding — is part of the proposal o decomrission Shoreham. As the stafl
correcily argues, having failed (. establish this crucial linkage, the petitioner’s
second contention 15 inadmissible,

The stalf is also comrect that the petitioner's contertion does not meet the
second prong of the Commission's test for an admissible Shoreham contention.
The contention contins no explanation of how the POL amendment constitutes
an illegal segmentation of the EIS process by foreclosing any decommissioning
methods. Thus, the contention also must be rejected for this reason.

C. In its third contention, the petiioner asserts simply that “LILCO's
environmental report should be in the format prescribed by Regulatory Guide 4.2
(Rev. 2, July 1976)."" The stalf and the ag olicaut both argue that the contention
must he rejected for failing to raise a litigable 1ssue. The applicant also asserts
that the contention is inadmissibie because it does not meet the Commission's
test for an aceeptable Shoreham contention.

The petitioner’s third contention is clearly inatmissible. Th . contention
also is identical to one the petitioner filed in the carlie: Shoreham confirmatory
order and license amendments proceeding. In LBP-91-35, the Licensing Board
rejecied the contention for failing o present a litigable issue. Observing that
regulatory guides are not mandatory regulutions, the Board concluded that even
if the contention was proven, it would be of no consequence in the proceeding so
as 10 entitle the petitioner 1o relief.™ That reasoning is equally applicable nere.
It 1s well settled wan regulatory guides are just that - guides, not regulations —
and compliance with them is not required.® Indeed, the very regulatory guide
cited by the petitioner specifically notes that conformance with the format set

¥ 44 NRC 163, 171-72 (1991)

¥ Pitionar's Supplement s §

W34 NRC a0 17273

B Sue, e, Petition for Emargency ond Remedial Actian, CLITE-6, 7 NRC 400, 406-07 (1978); Philinielphia
Electnic Co. (Limenck Generung Sttion, Units | and 2), ALAB-819, 22 NRC 681, 737 (1985), Long lIsland
Lighting Co, (Shoreham Nuclear Power Station, Uit 1), ALAB- 788, 20 NRC 1102, 1161 {1984).
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forth in the guide is not required.® Accordingly, the ~ontention fails to raise a
lisigable issue and, pursuant 10 10 C.FR. § 2.714(d)2)(u), # must be rejected ™

[, The petitioner’s fourth contention relies upon selective quotations from
we agency's GEIS and asserts that an EIS is required for the decommissioning
of Shoreham because the decommissioning plan submitted by the Long Island
Power Authority, and adopted by the applicant, proposes 0 use the DECON
method. According 1o the contention, the use of that method will foreclose con-
sideration of the SAFSTOR and ENTOMB decommissioning methaods thereby
forfeiting the advantage of reduced occupational exposures offered by the latter
two alte natives. Finally, the contention asserts that because only the DECON
method calls for radioactive contaminants to be removed from the site, adop-
tion of the POL. amendment permitting the apph _ant 1o ship certain reactor fuel
support pieces off site for disposal effectively prejudices consideration of the
SAFSTOR an! ENTOMB decommissioning aliernatives.

For slights different reasons, the stafl and the applicant both claim that the
netitioner's ounh contention should be rejected for failing W meet the two
prongs of the Commission's test for an admissible Shorehum contention. They
both agree, however, that the erntention neglects the first prong by offeting no
expl.. ation why the GEIS s inapplicable 10 the decommissioning of Shorcham.

Although the petitioner’s fourth contention clearly atlempts 0 address the
second requirement of the Commission's two-part test, the stafl and the appli-
cant are correct that it is fatally flawed for ignoring the first sequirement. In
its contention, the petitioner has not even atiempid o explain why the eavi-
ronmental impacts of decommissioning Shoreham fall nutside the cavelope of
impacts already considered i the GEIS. Regardiess of how literally we read il
the contention contains absolutely no language that can be construed as offering
an ecplanation satisfying the first prong of the Commussion’s test. Further, in
view of the fact that none of the petitioner's other contentions are admissible,

Y NRC Regulatory Guide 4.2 (Rev. 2), “Preparstion of i iro imental Repors for Nuciesr Power Statns™ (1 ly
1976w i,
3 AL the prehesing sonfersce, the patitioner, in effecs, sought 1 smend Contention 3 stating that:

We have pt (he contention in tarme of the format preseribed by Reguisiory Guide 4.2 However,
that formal i Uunirative of U scope W be considered| | [Flarmat in this sense does not refer (o the
paiticular mumbering of vhaptans or subsections bt 1o the contan roquired for an envicnmenta! report
under NEPA

The wsue tore would be (he legal isue of whether the hivensoe or the Safl can show ihat e prescnbed
comants for envinmmental ropors uader NEPA as illustrated by 4.2 have been met by a accoplable anid
reigvan envionmental repon {or the proposal o decammassion.

Teoat 20 Puikig w ane side the precedents holding that the petiones i bound by the lieral Wrms of s own
soniantion, we Caroling Power & Lighi Co. (Shearon Harmis Nuciear Power Plant), ALAB-856, 24 NRC' K2, K16
(1986). Limerick, ALAB-819, 22 NRC a0 709, the petitioner’s stiampt 10 change the meaning of ils contention doos
nothing e ahance iy admissibility 't order for @ contention challenging the contenis of an snviromental mpor
10 be admisaible, the Commissisn's regulatons nquire that it wently the alieged ermum in the report and stuie
the reasans why the repost s  eror. See 10 CFR §27140)Q2000. Even as onlly aliered ai the pressanng
confetence, the pettoner's third contenton s still woelully deficiant.
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there is no basis for incorporating the required explanation from another con-
tention, even if that were appropriate. Because a conention must meet both
parts of the Commission’s test 10 be admissible, petitioner’s failure 1o address
the first prong requires that it be rejected,

E. The peutioner's fifth contention avers that the Licensing Board's earlier
ruling in LBP-91-26 ered in disappoving one of SE2's standing arguments.
According 1o (e petitioner, it claimed hat the Commission's action granting
a FOL to the applicant in order 10 relieve Shorcham ol the provisions of its
operating license is arbitrary and capricious because the Commissicn has not
provided similar relief (o other licensed plants undergoing long outages.

The staff and the applicant both argue that the petitioner’s so-called fifth
contention is not a contention at all, but rather an improperly justified motion
for reconsideration of LBF-91-26. They also a-gue that the contention must be
mjwawawWLbewummmmsmhndswm;auyw
raise NEPA issues and this filing raises no such issues.

On its fuce, the petitioner . purported “contention” is concerned solely with
the Licensing Board's alleged ermor in carlier rejecting one of SE2's standing
argumen's.  Hence, this socalled “contention™ is, in reality, a request 0
reconsides @ portion of the Board's prior ruling on standing in LBP-91-26. A
motion for reconsideration, kowever, is not a proper subject for & contention
as that term is used in 10 C.ER. §2.714(b). In the instant license amendment
proceeding, the petitioner’s contentions must focus on the issues identified in
the notice of hearing, the applicant's amendment application, and the stafl's
environmental responsibilities relating W that application, not on the peutioner’s
own standing 10 raise iSsues Concerning these maters.

Moreover, even if the petitioner's filing could be considered a contention,
it stil! must be rejecied. As the applicant correctly no‘es, the Licensing Board
previously ruled that SE2 had standing only (o raise NEPA issues.® Because
this so-called contention does not raise such issues, it is not admissible.”

F. The petitioner's sixth contention declares that the EIS required for the
decommissioning of Shoreham must include a consideration of the indirect
effects of permitting decommissioning, including the construction of fossil-fuel
plants and associated transmission lines. In opposing the admi:jion of this
contention, the staff argues that the petitioner’s filing is wxathar improperly pled
motion for reconsideration, this time aimed at the Licecsne Board's raling in

B sov 33 NRC 0 543, 87
”ﬂhmmmlm%.mnuwmm"(lhnhuwmSlmyumnﬁummm
for reconsidention, we hereby ask the board o weal it s wch ™ Tr a1 68 Even as ¢ maton for recontiderston,
however, the petiiner's filing & deficiert n forns and comens. Nee 10 CFR §2730(b) Nowhere in 1 flling
dows the peviioner eaplain how the (Jcensing Hoard's reasaning s in error Nort does the petioner’'s fling ¢ xrect
the defiiencies that \he Board noted n SE2's sanding argument. Thus, even If petioner's ffth contension w
viewed charitably #x o motion for feconsideration, & filing fails 1o provide any basis for granting such reliel

282



- D L Tt ol

e A e e e P p— R——

LBP91.26 that these same indirect effects of decommissioning Shorcham are
outside the scope of the proceeding.  Similarly, the applicant argues (hat the
contention should be rejected because it caly raises a question of law that the
Liconsing Board already held is not in issue in this POL proceeding.

In filing this conention, the petitioner disregrded the Licensing Board's
carlier explicit ruling with respect (0 raising any «sue involving the building
of fossil-fuel plants and associated transmission lings o replace the loss of
Shoreham. In LEP-91.26, the Board stated:

Such indireat effeats would be outaide the scope of any mguired NEPA review i this
proceeding. 1 is clear beyond cavil that the Commission has hold that restan will mx be
mevﬂﬂude«dmmMi«MMMﬂm
Likewise, the effects of fossil fuel plants are beyond the scope of the proveeding ™

Accordingly, the Board's carlier ruling foruloses the admission of this con-
tention,

G.  The petitione: 's seventh and last conlention states that SE2's pursutt of
a judicial stay of the POL amendment ¢does not deprive the Licensing Board of
jurisdiction o enforce 10 C.FR. §§ 51,100 and $1.101(a)(2)." The swalf argues
that contentinn should be rejected because it involves regulations that only spply
when an EIS is required, und the contenuon does not establish that the POL
amendment requires a NEPA review. In a similar vein, the applicant argues thal
the contention s inadmissible because, even il it is accepted &8 true, it does not
entitle the petitioner 1o any relief,

Although labeled a “contention,” petitoner’s filing is merely a statement
10 the effect that the Licensing Baard has junsdiction o enforce 10 CFR.
§8§ 51100 and $1.101(a)(2;, while the petitioner pursues @ judiclal stay of the
POL amendment. As writien, this purponed contention is clearly inadmissi-
ble because, even if true, it would not entitle the petivoner W any relief.™
Furthermore, even if the petitioner’s filing is somehow read o claim that the
agency must enforc s the cited regulations, those provisions are only applicable
o proposals requiring an E1S. To be admissible under this theory, the petioner
still would need 1o establish that the POL amendment requires the preparation
of an £1S. The petitioner has made ro such showing, so the contention must be
rejected,

"nuucaw See CLLSO-8, 32 NRC 0 X0

lm’llﬂpﬁb«uﬂnwyhnmlwmy w e ! pepaining an EIS untl the impact
viatarnent has beon made available for public commeni. Section 51 lm\s)mmmuummyh
danied o livense lor & progect requining an FIS if the spplicant whes any siep (hat has an sdverse eovinmeneial
wopact or limits the choire of (sasanable sltermaiives belore the IS process is completed.
¥ See 10 CFR §2714AQK
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Order

Ry the foregoing reasons, we find that none of the petitioner’s proffercd
contentions we admissible. In order 0 become a party 10 the proceeding, 10
CFR. §2.714(b)(1) requires that a petitioner must have at least one conention
admitted. Having failed to meet this requirement, petitioner SE2's intervention
pettion is dexied.

Pursuant w0 10 C.FR. §2.714g, the peutioner, within 10 days ol service of
this Memorandum and Order, may appeal this Order 10 the Commission by filing
& notice of appeal and secompanying briel.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Thomas S, Moore, Chairman
ADMINISTRATIVE JUDGE

George A, Ferguson
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Bethesda, Maryland
November 15, 1991
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Cite as 34 NRC 285 (1991) DD-91-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket No. 50-302
FLORIDA POWER CORPORATION
(Crystal River Nuclear Gonerating

Plant, Unit 3) November 3, 1981

The Director of the Office of Nuclear Reacior Regulation denies & petition
filed by Louis D. Putney, on behalfl of Edward §. Wollesen, requesting action
with regard 10 the Crystal River Unit 3 Nuclear Cenerating Plant (CR-3).
Specifically, the Petition alleged that 1500 10 3000 safety-related instruments
are noi properly identified and are not in a proper calibration program, that
the Security and Fire Protection Programs are insufficiently defined and are not
auditable, that Florida Power Corporation has not adequately defined and does
not know the exact requirements of the plant's Technical Specifications, that the
uncontrolled Plant Review Committee Guidelines Manual includes mandatory
instructions for nuclear operations, and that because no verification of calibration
was performed when instrument calibration stickers were removed from plant
instruments there is no assurance that the instruments are in calibration. The
Petitioner requests that the NRC institute @ proceeding pursuant 1 10 CF.R.
§ 2.202 10 suspend or revoke the operating hicense of CR-3 or wake such other
action as may be proper.

DIRECTOR'S DECISION UNDER 10 CF.R. §2.206

INTRODUCTION

Louls D, Putney, on behalf of his client, Bdward 8. Wollesen, filed a requast
(Petition) dated June 25, 1991, with the Executive Director for Operations,
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pursuant o section 2.206 of Title 10 of the Code of Federal Regulations (10
CFR. §2200), that the United States Nuclear Regulatory Commission (NRC)
institutle 8 proceeding pursuant w© 10 CER, § 2.202 w suspemt or revoke the
operating license of the Flonda Fower Corporation's (FPC or the Licensee)
Crystal River Unit 3 Nuclear Generating Plant (CR-3), or take such other action
s may be proper. In response 10 an NRC roguest, this Petition was supplementod
by o letter from Mr. Wollesen (Petitioner) dated July 23, 1991, which provided
additional details and clarificaton regarding cach allegation in the Patition, The
original allegations are summarized as follows:

1, 1500 o 3000 safety-related instruments are not properly identified
and are not in a proper calibration program.  They do not appear
on plant engineering diagrams and the diagrams do not reprosent the
actual plant configuaation,

2 FPC's Security and Fuire Protecuon Programs are not sufliciently
dafined as w be audiwble,

3. FPC has not adequately defined and does not know the exact require-
ments of the plant's Technical £pecifications (T5).

4. The uncoutrolled Plant Review Commitiee Guidelines Manual in-
cludes mandatary instructions for nuclear operations, contrary to NRC
TOQUITeMEnts,

S Since no verification of calibration was performed when instrument
calibration stickers were removed from the plant's instruments, there
1$ no assurance that these instruments are in calibration,

NRC Inspection Report 0.+ J91-15, dated September 11, 1991, documents
the results of an inspection by a Region 1l inspection team covering the issues
raised in the Petition and the July 23, 1991 letter, FPC provided its resnonse 10
the Petition by letter dated September 20, 1991, Both of these documents were
considered in evaluating the Pettioner's allegauons,

DISCUSSION

A, Plant Instruments Not Calibrated and Not on Engineering Diagrams
The statement of this concern in the Petition is as follows:

1,500 o 3,000 nstraments in the nuclear plant, most of which are wlentified 1o be safety
related or imporiast lo safety, xre not bemg controlled os reguired by the roguletions of the
Nuclear Regulatory Commistion, that s, they are not properdy identified and sre not in a
peoper calibraiion progrant. Therefoee, the operability of these instrumenty, which are relied

—

'MMQM'!WW&.MSMﬂD«MdIMWNWM
his employment with FIX were reisod o the July 23 1991 lesier, i are sot addirmand heresn
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upon by the nucloar operaioss, is questionable. This is ol wusly & very serious nuchear salety
concern In move echiieal werms, these insiuments are oot i Plorda Power's Canfigurstion
Management Information Sysiem (CMIS), therelore there are no conirdied calitna ior data
sheets reluling 0 these nsiruments.  As o result, it is impossible for Florida Power 1o
dorermine that the instruments mees of remein withio their engincenng design standards as
requited by the NRC. Further, the engineoring diagrams of the nuclear plant do not includ.
these tnstruments, and the diagrams are nee represenative of the actial aonfiguration of the
plant, as reguired by the NRC

As elaborated by the July 23, 1991 leuer, the Petuoner's a'legation car be
summarized as follows,

Some 1500 10 3000 instruments were removed from the Masien Instrament
List and do not appear in the Configuration Management Information Sysem
(CMIS). As o result, they are not in a proper calivration program and have no
conrolled calibration data sheets. Thercfore, FPC cannot detesmine if these
instruments meet their engineering design standards,  The plant engineering
diagrams do not show these instruments, particularly those used o monitor the
emergency diesel generators which have previously been identified as overdue
for calibration.

To comect the shorcomings in ils earlier instrument calibration program,
the Licensee initiated an enhanced program in carly 1988 that simpdified and
improved the control of mstrument calibration. FPC s implementing this now
program under FPC's Preventive Maintenance Program, which is supponed by
& new computerized work control system, the Maintenance Activity Control
System (MACS) and the new CMIS. More than half of the 15,000 instruments
previously on the Masier Instrument List have been deleted from the program
because they do not require periodic calibration or are no longer i use. FIC
recently removed a number of instrument dats sheets, roughly corresponding
10 the 1500-3000 specified by the Petition, from the Document Control System
because the instruments do not require periodic calibridon,

Since the 1500-3000 instruments specified by the allegation were not went'-
fied, the NRC inspectors examined a random sampie of eighty -three instruments
on the Master Instrument List daied January 29, 1986, Of these cighty-three in-
struments, seven were not in the curreat MACS/CMIS system. However, a valin
basis existed for the removal of each instrument from the program, such as re-
moval of the instrument from the plant or insta)iation in a system no Jonger used
in the plant. The remaining seventy-six instruments are listed in MACS/CMIS.

The ingpection team also exanined a sample of fifty-two plant instruments
1o determing their current calibradon status and schedule for routine calibeauon.
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Some ninor deficiencies were noted and identified o the Licensee for correg-
tion?

Although procedures implemenung MACS and CMIS were found 1© be
generally adequate, the minor debciencies and the lack of clanty in assignment
of responsibility for maintaining instrument categovies in CMIS reporied by the
inspoection team indicate that these areas are nod fully covered in the procodures
and that a comprehensive procedure for controtling and using MACS and CMIS
data bases for instrument calibration would be helpful. This was also identified
10 the Licensee,

However, the above discrepancies have not resulied in instruments not being
calibraled as necessary, with no identified exceptions of importance 10 safety. In
general, instruments reviewed by the inspection am are being calibrtled even
i calibration is shown as not required in CMIS or MACS, Instruments subject ©
calibration have calibration data sheets controlled within the FPC Documentation
Control System. Other significant design information is cross-referenced by one
or more CMIS funcuions,

The inspection team compared the engineering drawings for 21 of the
instruments in the S2-instrument sample with the actual plant configuration
and found two minor discrepancies which were identified 1o the Licensee
for correction.” 'Mhe nspection team also performed a walkdown of several
emergency diesel generalor systers on both diesels. For the approximately fifty
instruments in the diesel generator systems, no significant discrepancies between
the actugl systems configuration and the drawings were found.  In addition,
approximately a dozen diesel-related instruments were reviewed for calibration
status, and one was Tound 10 be overdue for calibration.

The Licensee has been engaged in a major program 10 upgrade its overall
configuration management program, including a system-by-sysiem evaluation of
all components and ficld validation. After completion of this program on 60%

'Tnmimw‘nmmdmumnmﬁdum.m-tnquum
i place 1o perform calibrations. The ono scosasible st had & deficiency tag on i Anathe two of we
filty-two sstmments, & flow alanent and flow twnsmiiner i the reastor bullding vent mid-range and high range
radietion morston, ware ok routnely calibratad, bessuse they were classifiad a8 0ot voquining calitwation Thess
samenis are wsed for postace dent histancal data. The Licenase has undenakan © calibmie tose instrumens
I e fture, but has oot agreed that the classfivation i incomeat. Four sddiianal mstraments wero incormactly
classifios an not requining calibvation, but were in fact n calibration and scheduled for routine calibration via
reouniag work roquest  Amother istimet did net have an instrament sategory assgned i CMIS, and & o
resuill, war incomrectly not mguired by MACS 10 be calibraiel  However, the instrument was in calibration and
wat schoduled for routine calibstion. The spection 1eam raquesied # listing of all lstnament, with no assigned
instnumend category, and fund that 0% of the 739 such swtuments on the liat war in fact devicas that cann
tve culibratesd, such a4 thermowells and solanod velves "he indpection toa review<! & sample of the rananing
10% of the snanests on the Lt and found that all the wetniments in the sample wors i fact calibeated and
wehieduled for routie calibration The deliciency in caiegory ssagnments in CMIS wes wantified w the Licenses
for cormction

? Piping drawing WD- 101 FE was incorrect i tat the insegm| flow elemen: and iransmiller were shown s sopanie
nstruments, and thre were no How-element wolaton valves. In sddition, the doewing label for F5-65 ™, fire
mal pressure ot Be talet W e sulomete deluge valve, did not agren with the label on the mstniment.
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of the systems, no programmatic problems have been identilied. The program
ensures correction of individual discrepancies as found.

Based on the above, we conclude that although many tslruments were re-
moved from the Master Instrument List and do not appear in CMIS, they are
not required (o be in the current calitvation program because they either do not
require perioaic calibration or are not in use in the plant. We further conclude
that there is no significant programmatic inadequacy in the Licensee’s current
instrumentation calibration program, although some specific deficiencies exist
and have been identified to the Licensee for correction. The Licensee maintains
the necessary calihration data sheets, and the reviewed instruments requiring cal-
ibration have, in almost all cases, been calibrated and are scheduled for periodic
routine celibration. Emergency diesel generator instruiments reviewed were not
found overdue for calibration, and no significant discrepancies between these
(and other) instruments and plant engineering drawings have been idenufied.
Therefore, we conclude that no substanual safety issue has been raised in the
Petition regurding this atlegation.

B.  Security and Fire Protection Programs Not Adequately Defined
The statement of this concern in the Petition is as follows;

Florida Power stmed in recent Quality Audit Reports (which are required by the NRC under
Flonda Power's license commitments) that various sudied programs, including Secunty and
Fire Protecuion, complied with NRC iequirements. The reports also staed thet the programs
needed 10 be defined. In fact, the sudued programs are nat sufficienty defined so as 1o be
auditable &s required by the NRC. These unaudited safety relaed programs give cause for
great concern for the safety of the nuclear plant.

In the July 23, 1991 letier, the Petitic ~er noted that various FPC audit eams
recon. mended that implementing procedures be listed in the program documents
and questioned the procedure review process. The sume kinds of questions about
the procedure review process are repeated in Allegation C and are addressed in
the discussion of Allegation C, below, The NRC addressed only the Security
and Fire Piotecion programs because the Petitioner specifically identified only
these programs as examples of “various audued programs.”

The inspection team reviewed seven different Licensee and contractor audit
reports issued between March 1990 and May 1991 that addressed security
or fire protection. No report concluded that the Security or Fire Protection
programs neede? 10 be defined. One report concluded that, except for specific
findings unrelaied to this allegation, the Fire Protection Program was adequately
defined. Another recommended that a listing of the fire protection implementing
procedures be included in the Fire Protection Plan as an aid, bul hat, with the
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exception of three unrelated findings, the Fire Protection Program was effectively
controlled and implemented

The inspection team found that cross-reforences between the Fire Protecuon
Plan and implementing procedures are included in individual paragraphs in
the Plan. In response 10 & Licemsee QA audit, a soparate listing of Fire
Protecion Plan implementing procedures is being prepared for inclusion in
e Plan.  In addition, the FPC Nuclear Operations Commitment Sysiem
(NOCS) was sampled and shown 1o provide crous-references between selected
Plan paragraphs, originating requirements or commitments, and implementing
procedures.

The requirements for fire protection al nuclear power plants are defined
in considerable detail in 10 CFR. § 5048, 10 CFR. Punt 50, Appendix R,
10 CFR. Part 50, Appendix A, Criterion 3, and, for CR-3 in panticular,
in its TS. FPC audis and NRC inspections bave addressed (s program
without identifying sigrificant deficiencies in definition or auditability. See NRC
Inspection Reports §0-302/89-33 and 91-15.

The CR-3 Security Plan has been, and continues 10 be, in conformance
with regulatory requirements. The Security Pl. . was originally reviewed and
approved by the NRC in its Safety Evaluation for the CR-3 operating license
dated July S, 1974, Many specific changes have been reviewed and apyroved
since that time, and review and approval of a full revision of the cutire plan
was completed in early 1991, (See leuers dated July 31, 199C, and February
11, 1991, from William E. Cline (NRC) 1o Percy M. Beard, Jr. (FPC)). Periodic
NRC inspections have demonstrated that implementation of the Security Plan
is acceptable. See NRC Inspection Report 50-30291-07 (SALP), at 13. The
inspection team noted that the NOCS adequatoly cross-references the Security
Plan requirements 10 the various implementing procedures.

Based on the above, we conclude that the Security and Fire Protection
Programs e satisfactorily defined and therefore auditable. Moreover, we have
found no evidence that the programs are deficien.. Accordingly, we conclude
that no substantial safety issue has been rabed in the Petiion regarding this
allegation.

C. Technical Specifications Not Defined, Exact Requirements
Unknown to FPC

The statement of (his allegation 1n the Petition is as [ollows:

WMorida Power's license requirements with the NRC requite i to meet the Technical
Specifications (T8) for the nuclear plant.  Florida Powes has not adequately defived and
does not know the exact requiremnents of the Technical Specifications for the macier lani,
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therelore, Flonids Power cannol accarately report that it is complying with the TS, and it 4
imipossible (o sudit the TS program. This is @ senous nuclear salety concem

In the July 23, 1991 ledter, the Petitioner narrowed the allegation considerably,
s0 that the thrust of the allegation is now as follows.

1.

The review required by TS 6.8.2.1.a of the implementing procedures
for the Secarity Plan and Fire Protection Plan, and of Administrative
Instructions, by the Plant Review Commitiee (PRC), is not defined and
PRC members are not qualified 10 review implementing procedures,
Appendix A of NRC Regulatory Guide (RG) 1.33 "Quality Assurance
Program Requirements,” identifies certain Administrative Procedures
that cach licensee must propare and maintain. Some of the imple-
menting procedures for these Administrative Procedures are not in
the group identified as Administrative Instrucuions, and therefore may
not be reviewed at ail, or may be reviewed by Qualified Reviewers
(rather than the PRC), which would be a reduction in quality.

The Licensee originally proposed complete TS in its operating license appli-
cation. These were reviewed tharoughly and approved by the NRC. All changes
to the TS are likewise reviewed and approved by the NRC prior W issuance.
Compliance with the TS is monitored by NRC inspectors, Where there has been
evidence of inadequate or incorrect TS, they have been revised. The NRC has
uo evidence of general lack of definition of the TS or lack of knowledge of s
requirements by FPC.

The following addresses the specific allegations of the July 23, 1991 leuer.

TS 6.5.1.2 specifies areas from which supervisory personnel are to
be chosen as members of the PRC, among which is Security. FPC
confirmed that members are selected on the basis of qualifications
and experience required for their positons. The inspection team
found that the PRC “consists of a diverse group of senior nucicar
plant managers” The latest NRC SALP report, Inspection Report
50-30291-07, dated June 28, 1991, states that the PRC “continued
10 be staffed with qualified personnel.” The inspection team further
notes that FPC document A1-300, “Plant Review Commitiee Chai-
ter,” contain: requirements for training PRC members and that FPC
maintains a record of such training.

The wicensee notes that PRC procedure review is performed in ac-
cordance with existing guidelines and procedures (Al-300), although
there is no checklist defining all the factors the PRC must consider,
Rather, the broad experience and qualifications of the members permit
an effective re «ew of implementing procedures by collegial discus-
sion. Aithough individual cases of deficiencies in plant procedures
have come 1o the attention of the NRC (and have been corrected by
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the Licensee), the NRC has no evidence thal PRC review of those
procedures was ineffective because of lack of PRC review defininon.

2. The inspection team found that four of the required RG 1.33 Adnunis-
trative Procedures are not implemented by those FPC procedwres cat-
vgorized as Administrative Instructions, nor are they required o be,
Therefore, in accordance with TS 6.8.2.1b, these must be reviewed
by the Qualilied Reviewer process, with the PRC belng required o
review only the 10 CFR. §50.59 safety evaluation. However, the
PRC in practice does more than jus' review the section 50.59 safety
evaluation. For other than minor G, "outine procedure changes, the
author of the change or other knowledgeable representative from e
responsible deparunent typically mawes 4 presentation 1o the PRC on
the change.

The classification of “Administrative Instructions™ or “othar pro-
cedures” is not made on the basis of safety importance. Many of the
“other procedures” are of significant importance W the safe operation
of the nuclear plant, such as procedures for combatting nuclear plant
emergencies and for controlling radioactivity,

Administrative Instructions typically cover matiers of general pol-
icy or broad applicability, and therefore warrant PRC review. Other
procedures involve areas of narrower applicability and greater tech-
nical detaill. These other procedures must be reviewed by an intrade-
partmental Qualified Reviewer, and where appropriate, by interdis-
ciplinary Qualified Reviewer(s) in interfucing departments, and be
approved by the responsible Superintendent or Manager. Qualified
Reviewers are typically experienced personnel with a high level of
technical knowledge in a particular area. who also have specialized
training in review of procedures. NRC requiremen's {or training and
qualifications of Qualified Reviewers are contained in TS 6.8.2.2.

Based on the above, we conclude that the CR-3 TS we adequately defined
and that the Licensce has adequate knowledge of their requirements. We further
conclude that PRC members are qualified and adequately trained 10 review
implementing procedures, that PRC review of such impiementing procedures
complies with TS 6.8.2.1.a, and that PRC review is adequately defined. We also
ce clude that review of implementing procedures of the four required RG 1,33
Administrative Procedures in accordance with TS 6.8.2.1.b (Qualified Reviewer
process) is acceptable. Furthermore, theie is no reason o conclude that the
Qualified Reviewer process constituies a reduction in quality.  Therefore, no
substantial safety issue has been raised in the Petition regarding this allegation,
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2. Mandatory Instractions in dncontrolled Documents
The statemant of this concern in the Petition 15 as follows:

The NRC requires that Flunda Power not include mandatory instructions in uncomrolied
manuals used by nuclear oporstions (ANS] Standard N452.10.1973)  This v because
uncontrolied manuals may be omtdated, causing pernsonnel W implement the wrong procedure
Flonids Power's Plant Keview Comminee Guidelines Manual, an encontrolied manual,
weludes mandatory insuctions for nuclear opersuons  This s & serious nuclear safety
tangemn.

The July 23, 1991 leuer indicated that the “mandatory instrucuons for
nuclear operations” contained in the uncontrolied PRC Guidelines Manual
were instructions 10 comply with the TS (presumably TS 6.8) governing PRC
activides, and Administrative Instruction Al1-300, “Plant Review Commitiee
Charter.”

The inspection team examined copies of the PRC Guidelines Manual, and
found that they contained outdated TS pages and an ouldated copy of AL-300.
Both the TS pages and Al-300 include mandatory instructions for conduct of the
PRC. Although the PRC Guidelines Manual contains the word “guidelines,” it
was officially distnibuted to PRC members for use in performing PRC duties, and
18 listed in A1-300 as an implementing reference. Therefore, TS requirements
and implementing procedures contained in the Guidelines Manual should be up
1o date. Accordingly, a noncited violation was identified (NCV 91-15-02). This
violation was not cited in a Notice of “Violation because criteria specified in 10
CFR. Pant 2, Appendix C, § V.A (NRC Enforcement Policy) were sausfied.
This was an isolated Severity Level V violation, and the Licensee tnitiated
appropriate corrective action befove the inspection ended, as discussed below.
The NRC considers this violation w be of minor salety significance. FPC stated
that it considered the PRC Guidelines Manual (o be a “guidance™ document and,
as an uncontrolled document, did not rely on it o provide mandatory instructions
of any kind. Training of PRC members includes a review of the current revision
of AI-300 and emphasizes that employees refer 1o the latest revision of plant
documents. Al-300 and the TS are controlled documents, and it is not likely
that outdated copies in the PRC Guidelines Manual would have caused a PRC
member (0 take erroneous action or to take any action that would negatively
affect nuclear safety. Moreover, the Licensee took prompt initial corrective
action, including revising A1-300 to delete the PRC Guidelines Manual from the
list of implementing references and recalling all copies of the PRC Guidelines
Manual. The NRC will review the Licensee's final corrective acuon.

Based on the above, we conclude that no substantial safety issue has been
raised in the Peltion regarding this allegation.
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E.  Knowledge of Instrument Calitration Status

The statement of this concern in the Pettion is as follows:

fhe January 1991 OPS Audit wlendified problems with insirument calibration st the rucloar
plant. Flonda Power had reccatly adopied @ progeam o remove the wstnument celibration
stckers from the plants instruments. The stickens wore the only place W obtain ourrent
information on the instruments. lu inplementing this program, no venfication of calibstion
wis performed, therefore, there i no sssurnce these salety related instruments are in
calibewtion s rogoired by the NRC. When this problem was identified, sudi management
and the nuclear plat management told the sudit leam (o forged the sue. This is 8 senous
nuclear safety concern

The July 23, 1991 leuer indicates that the Peutoner's concern focused
on opergtor knowledge of the calibration status of the instruments and the
alleged failure of the new calibration program to properly inform operators of
instruments pasi due for calibration.

A system of instrument tags s the principsl method by which operators
are provided the required information on the status of instrument calibration,
Organizations responsible for calibration of instruments attach yellow stickers
1o nstruments overdue for calibration. Operators have been dirscted o assume
that any instrument not 5o tagged ts in calibration, and any instrument with a tag
is either overdue for calibration or in need of naintenance. Operators are not 1o
use such tgged instruments without further review, Although MACS provides
the calibration status of individual instruments and also hists all out-of -calibration
instruments associated with @ particular surveillance procedure, it appears that
operator training in and ability 1o utitize MACS is not fully effective. This was
\dentified 10 the Licensee as a weakness,

Regarding the Petitioner's allegation that the calibration stickers formerly
i use were the only place 1o obtain current calibration information on the
instrument, the inspection team found that the Licensee's official recond of
instrument calibration was and continues 10 be the instrument calibration data
sheets. These are retained in document control and information therein is entered
ine a computer data base separate from MACS and accessible from many
computers, including those in the control room  The Licensee also stated that
in @ recent audit, random checks by each audit team member did not denuly
any instruments out of calibration,

Based on the above, we conclude thai adequate information is readily avail.
able 10 operators 10 ascertain the calibration status of instruments. Therefore, no
substantial safety issuc has been raised in the Pedtion regarding this allegation.
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CONCLUSION

The institution of proceedings pursuant W 10 CFER, §2.202 is appropriate
only when substantial health and safety issues have been raised. See Consol-
idated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CL1-75-8, 2
NRC 173, 176 (1975), and Washington Public Power Supply Sysiem (WPPSS
Nuclear Project No, 2), DD-84.7, 19 NRC 8§99, 023 (1984). The NRC has
applied this standard 10 determine if the actions requested in the Peution are
warranted. For the reasons discussed above, the NRC has no basis for tking
the actions requesied in the Peution, since no su. stantial health and safery issues
have been raised by the Petition. Accordingly, the Petitioner's reguest for action
pursuant to 10 CFR. §2.206 is denied.

A copy of this decision will be filed wilh the Secretary for the Commussion's
review in accordance with 10 CFR. § 2.200(¢).

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Darector
Office of Nuclear Reactor
Reguiation

Dated at Rockville, Maryland,
this 3d day of November 1991,
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