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Availability.of Reference Materials Cited in NRC Publications

Most documents cited .in NRC publications will be available from. One of the following sources:

.1. Th$ NRC Public Document Room. 2120-L Street, NW..; Lower Level, Washington. DC"
20555-0001 " "

2. The Superintendent of Documents. U.S. Government Printing Office, P.' O. Box 37082,<
. Washington, DC 20402-9328'

.
.

'
, o

3. The Natiorrs! Technical informatior Service, Springfield,'VA122161-0002 , '

~
,. .. . . ..:

Although the listing that follows represents the majority of documents cited in NRC pubhca :
tions, it is not intended to be exhaustive. '

'

,

Referenced cocuments available for' inspection and copying for- a fee ('fromihe NRC Public
'

Document Room include NRC correspondence and internal NRC memoranda; NRC bulletinsh '

circulars, information notices, inspection and investigation notices; licensee event reportsi
'

< ;

vendor reports and coriespondence; Commission papers; and' applicant and licensee docu?
ments and correspondence.

_
>

,

The following documents in the NUREG series are available for purchase from the Governmenti
Printing Office: . formal NRC staff and contractor reports,1NRC-sponsored conference ' pror
ceedings, intemational agreement reports, grantee reportsf and NRC bookletsiand' bro ' '

chures. Also available are regulatory guides, NRC reg'ulations'in the Code'o/ Federal Regulav-
tions. and Nuclear. Regulatory Commission Issuances.

,

'
<

Documents ava,ilablS from the National Technical informatidn Service include NUREG-series .
,

reports and technical reports prepared by other Federal agencies and reports prepared by the -
Atomic' Energy Commission, forerunner agency to the Nuclear, Regulatory' Commission.

,,

Documents available from public and'special technical libraries incl'ude aliopen iiterature
~

items, such as books,' journal articles, and transactions.. Federal Register notices, Federal
and State legislation, and congressional reports can usually be obtairied from these libraries,

Documents such as theses, dissertations, foreign reports and translations /and Lun-NRC con.- -

ference proceedings are available for purchase frcm the organization sponsoring the publica-.
,

tion cited.
,

Single copies of NRC dratt reports are available free, to the extent of supply..upon written
request to the Office of Administration, Distribution and Mail Services Section, U.S. Nuclear

|Regulatory Commission, Washingtori DC 20555-0001.,

Copies of industry codes ano standards used in a substantive manner in the NRC regulatory !
process are mainta;ned at the NRC Library, Two White Flint North,11545 Rockville Pike, Rock- '

ville MD 20852-2738, for use by the public. Codes and standards are usually copyrighted
and may be purchased from the originating organization or, if they are American National
Standards, from the American National Standards institute,1430 Broadway, New York, NY
10018-3308.
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ABSTRACT

This compilation summarizes significant enforcement actions that have been
resolved during the period (July - December 1995) and includes copies of
Orders and Notices of Violation sent by the Nuclear Regulatory Commission to
individuals with respect to tl.ese enforcement actions. It is anticipated that
the information in this publication will be widely disseminated to managers
and employees engaged in activities licensed by the NRC. The Commission
believes this information may be useful to licensees in making employment
decisions.
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ENFORCEMENT ACTIONS: SIGNIFICANT ACTIONS RESOLVED
INDIVIDUAL ACTIONS

July - December 1995 )

INTRODUCTION

This issue and Part of NUREG-0940 is being published to inform all Nuclear
Regulatory Commission (NRC) licensees about significant enforcement actions
taken against individuals for the second half of 1995. Enforcement actions
are issued in accordance with the NRC's Enforcement Policy, published as -

NUREG-1600, " General Statement of Policy and Procedure for NRC Enforcement
Actions."

In promulgating the regulations concerning deliberate misconduct by unlicensed
persons (55 FR 40664, August 15, 1991), the Commission directed that a list of
all persons who are currently the subject of an order restricting their
employment in licensed activities be made available with copies of the Orders.
These enforcement actions will be included for each person as long as the

',

actions remain effective. The Commission believes this information may be
useful to licensees in making employment decisions.

The NRC publishes significant enforcement actions involving reactor and
materials licensees as Parts 11 and III of NUREG-0940, respectively.

i
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,

SUPMARIES ,

!
INDIVIDUAL ORDERS !

James Bauer, M.D. IA 94-011

An Order Prohibiting Involvement in NRC Licensed Activities (Effective
Immediately) was issued May 10, 1994. The Order prohibited the above ,

individual from being involved in NRC-licensed activities for a period i

of five years and required him to notify the NRC of any involvement for ;

a period of two years thereafter. The Order was based on (1) the
individual's performance of activities with a strontium-90 source that
were not authorized by the license, (2) failure to provide complete and
accurate information to NRC inspectors, and~(3) failure to cause a '

radiation survey to be performed as required by 10 CFR 20.201, which led
to a significant misadministration to a patient, as well as unnecessary
radiation exposure to numerous members of the general public. The
individual requested a hearing on May 26, 1994, and a settlement
agreement was signed November 13, 1995. The settlement reduces to three |
years the prohibition on the individual's involvement in NRC-licensed i

activities. {

Paul A. Bauman IA 94-020

An Order Requiring Notification to NRC Prior to Involvement in NRC-
Licensed Activities (Effective Immediately) was issued August 26, 1994
to the above individual. The action was based on the failure to train
and certify personnel, creation of false records, and providing false '

information to the NRC. The Order requires for a period of three years
that the individual provide notice to the NRC of his acceptance of each
employment offer in NRC-licensed activities.

Michael J. Berna IA 94-032

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective !

Immediately) was issued November 15, 1994 to the above individual. The :

Order was based on inspection and investigation findings which concluded
that the individual deliberately violated 10 CFR 30.10 by failing to ,

perform field audits of radiographers, created false audit records, and
requested others to create false records. The Order removes the

!individual from NRC-licensed activities for a period of three years. In
| addition, the individual is to notify the NRC the first time that he |

| engages in licensed activities following the prohibition period.

Jerome E. Bodian, M.D. IA 94-023

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) was issued September 8, 1994 to the above
individual. The action was based on an inspection and investigation

! which concluded that the individual deliberately violated 10 CFR 35.53.

by failing to measure the activity of radiopharmaceuticals prior to
medical use and 10 CFR 30.10 by deliberately providing inaccurate ,

'

information to the NRC. The Order prohibits the individual from
engaging in NRC-licensed activities for a period of five years. In

i
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addition, the individual shall provide notice to NRC the first time
following the prohibition that he engages in NRC-licensed activities.

John W. Boomer IA 94-015

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective |
Immediately) was issued July 14, 1994 to the above individual. The ,

Order was based on investigation findings which concluded that the ;

individual deliberately violated 10 CFR 35.70(e) and 10 CFR 30.10 while i

he was President of Chesapeake Imaging Center, Chesapeake, West {
Virginia, by failing to conduct weekly surveys for removable |
contamination. The Order prohibits the individual from engaging in NRC-
licensed activities for a period'of three years. In addition, for that i

same period he shall provide a copy ~ of the Order to any prospective ;

employer engaged in NRC-licensed activities, provide notice to NRC the !

first time following the prohibition that he engages in NRC-licensed
activities, and cease activities if he is currently involved in NRC- !

licensed activities.

Steven Cody IA 95-029 j

An Order Prohibiting. Involvement in NRC-Licensed Activities and :
Requiring Certain Notification to NRC (Effective Immediately) was issued !

August 7, 1995 to the above individual. The Order was based on an ,

inspection and an investigation which concluded that the individual had i

deliberately violated 10 CFR 34.44 by failing to supervise >

radiographer's assistants on multiple occasions between October 1992 and i

April 1993. The Order removed the individual from engaging in'NE.- !
tlicensed activities for a period of one year. In addition, the order

requires the individual to notify, for a period of three years after the '

one-year prohibition, the NRC within 20 days of becoming involved in i

NRC-licensed activities.
,

t

Robert C. Dailey IA 94-003 |

An Order Prohibiting Involvement in Certain NRC-Licensed or Regula' ted
Activities (Effective Immediately) was issued March 22, 1994 to the
above individual who was employed by NSSI. .The Order would have
prohibited the individual from participating in NRC-Licensed or

,

regulated activities for a period of five years. The individual asked !
for a hearing and a settlement agreement was entered into on August 10, ,

1994 between NSSI, Mr. Dailey, and the NRC. According to the agreement, |
Mr. Dailey is prohibited from conducting security screening or fitness -

for duty activities until March 22, 1996. NSSI agrees that, if i

contacted by another person or company considering employing the !
individual, it will advise that person or company of the existence of
the agreement and will provide them a copy of the Settlement Agreement.

Richard J. Gardecki IA 93-001

An Order Prohibiting Involvement in Certain NRC-Licensed Activities was
issued May 4, 1993 to the above individual. The Order was based on the
deliberate submittal 01' false informaticA to former employers to obtain
employment in licensed activities and to NRC investigators. The Order !

prohibits the individual' for a period of five years, from being named,
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|

| on an NRC license as a Radiation Safety Officer or supervising licensed
activities for an NRC licensee or an Agreement State licensee while|

conducting activities within NRC jurisdiction. It also requires for the

same period notice by copy of the Order to prospective employers engaged
|

in licensed activities and notice to the NRC on acceptance of employment
' in licensed activities.

William K. Headley IA 94-002

An Order Requiring Notice to Certain Employers and Prospective Employers
and Notification to NRC of Certain Employment in NRC-Licensed Activities
was issued March 14, 1994 to the above individual. The Order was based
on the individual's deliberate actions in failing to make daily and
weekly radiation surveys in the nuclear medicine department where he is
employed and falsifying NRC-required records to make it appear that the
surveys had, in fact, been performed. The violations continued over a
period of approximately two and a half years. The Order requires that
the individual notify the NRC, for a period of two years, if he is
currently employed or accepts employment involving NRC-licensed
activities with any employer other than the licensee where the
violations occurred and that he provide a copy of the Order to such
employers and prospective employers.

Maria Hollingsworth IA 95-028

An Order Prohibiting Involvement in NRC-Licensed Activities was issued
August 3,1995 to the above individual. The Order prohibits.the ;

individual from becoming involved in NRC-licensed activities for a
period of one year. The order was issued because: (1) the individual ,

knew she should no longer use gauges containing NRC-licensed material |

because the company's NRC license had expired, but she did so anyway;
and (2) the individual also made a false statement to an NRC inspector .

by indicating that she had not used the gauges. The order also :
!reauires, for a period of one year after the one year prohibition, that

the individual notify the NRC within 20 days of becoming involved in
NRC-licensed activities.

William Kimbley IA 95-016
Ms. Joan Kimbley IA 95-015

A Confirmatory Order was issued June 12, 1995 based on an investigation
which concluded that Midwest Testing, Inc., through its president,
deliberately violated NRC requirements by: (1) allowing operators to use
moisture density gauges without personnel monitoring devices, (2) not
performing leak tests of two moisture density gauges, (3) not requesting
a license amendment to name a new Radiation Protection Officer, (4)
storing licensed material at an unauthorized location, and (5) allowing
moisture density gauges to be used with an expired license. The

investigation also concluded that the licensee's General
Manager / Treasurer (the wife of the licensee's president) was involved in
the deliberate violations noted in items (1), (2), and (5) above. The

Order prohibits both the president and the General Manager / Treasurer, as
well as Midwest Testing, Inc. and any successor entity, from applying to
the NRC for a license and from engaging in, or controlling, any NRC-
licensed activity for a period of five years.
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Larry S. Ladner IA 94-019 ,

|
An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on the individual's failure to supervise radiographer's
assistants performing licensed activities, falsifying a large number of
quarterly personnel audits and providing false information to NRC
officials. The Order prohibits the individual from engaging in NRC-
licensed activities for a period of three years and for a two year
period after the prohibition has expired, requires him to provide notice
to the NRC when he will be involved in NRC-licensed activities.

Daniel J. McCool IA 94-017

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on an investigation which determined that the above
individual deliberately conspired with other AMSPEC officials to deceive
the Commission and provided false testimony, under oath, to NRC
officials. In addition the individual failed to train and certify

employees in radiation safety as required by the AMSPEC license. The
Order prohibits the individual from engaging in NRC licensed activities
for a period of five years, and for a period of five years after the
prohibition to notify the NRC when he will be involved in NRC-licensed
activities.

Stephen Mignotte IA 94-014

A Notice of Violation and Order Prohibiting Involvement in 10 CFR Part
55 Licensed Activities (Effective Immediately) was issued June 28,-1994
to the above individual. The actions are based on the individual
performing licensed duties while under the influence of illegal drugs
and submitting a false urine sample under the reactor licensee's
fitness-for-duty program. The Order prohibits the individual from
serving as licensed reactor operator for a period of three years from
the date of the Order, and for the same period of time, requires that he
notify prospective employers involved in NRC-licensed activities of the
existence of the Order.

Sean G. Miller IA 94-008

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 21, 1994 to the above individual. The
Order was based on an action taken by the individual during and
following a rod mispositioning event at Dresden on September 18, 1992,
while he was employed as the Qualified Nuclear Engineer at the Dresden
Nuclear Station. The individual's actions included an attempt to
conceal the occurrence of the event. The Order prohibits the individual
for three years from the date of the Order from engaging in activities
licensed by the NRC. After the three year prohibition the individual
shall provide notice to the NRC of acceptance of any employment in NRC-
licensed activity for an additional two year period.
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Richard E. Odegard IA 94-018

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on the individual providing false testimony to the NRC,
and deliberately failing to train and certify employees in radiation
safety as required by the license conditions. The Order prohibits the
individual from engaging in NRC-licensed activities for a period of five
years and after the prohibition has expired requires him to provide
notice to the NRC of acceptance of any employment in NRC-licensed
activity for an additional five year period, j

Hartsell S. Phillips IA 94-001

An Order Prohibiting involvement in NRC-Licensed Activities (Effective
Immediately) was issued March 10, 1994 to the above individual. The
action was based on the individual's deliberate false statements to NRC
officials and deliberate violations involving: (1) administration of
excessive radiopharmaceutical dosages, (2) failure to provide training
to nuclear medicine technologists, (3) failure to perform daily
constancy checks of the licensee's dose calibrator, (4) failure to
perform the required daily and weekly contamination radiation surveys,
and (5) failure to maintain accurate and complete records required by
NRC. The Order prohibits the individual from engaging in NRC-licensed
activities for an NRC licensee or an Agreement State that is subject to
NRC jurisdiction. The individual requested a Hearing on March 30, 1994.
A settlement was signed September 19, 1995 with the agreement that the
individual would refrain from involvement in NRC-licensed activities for
a period of five years from the date of the Order and, for a period of
five years after the prohibition, will notify NRC of becoming involved
in NRC-licensed activities.

Douglas D. Preston IA 94-004

An Order Prohibiting involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 5,1994 to the above individual. The
action was based on the individual's falsification of information on his
application for unescorted access to the licensee's Duane Arnold Energy
Center. When interviewed by the investigators, the individual admitted
that he had falsified his criminal history and indicated he would do so
again. The Order prohibits the individual from involvement in licensed
activities for a period of five years.

Forrest L. Roudebush IA 95-013

An Order Prohibiting Involvement in NRC-Licensed Activities and
Requiring Certain Notification to NRC was issued March 3, 1995 to the
above individual. The action was based on investigations that found ,

l

that the individual was responsible for deliberate violations of NRC
requirements, including providing inaccurate information to NRC !

'

inspectors and investigators, and that he was untruthful in his
testimony before the Atomic Safety and Licensing Board. The Order
prohibits the individual from becoming involved in licensed activities
for a period of five years from the date that the NRC staff issued an
immediately effective Order suspending the license of the company
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(October 17, 1991). After the five year prohibition the individual
shall provide notice to the NRC of acceptance of any employment in NRC-
licensed activity for an additional five year period. |

Guillermo Velasquez, M.D. IA 94-013

A Confirmatory Order was issued June 3,1994 to the above individual.
The action was baseo on the individual's deliberate use of a Sr-90 eye
applicator after his license had expired and providing false information
to the NRC. The Order prohibits the individual's participation in
licensed activities for a period of three years and requires the
individual to notify the NRC the first time he engages in licensed
activities after the prohibition period has ended.

David Tang Wee IA 94-006

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 21, 1994 to the above individual. The
Order was based on an action taken by the individual during and
following a rod mispositioning event at Dresden on September 18, 1992,
while he was employed as the Station Control Room Engineer at the
Dresden Nuclear Station. The individual's actions included an attempt
to conceal the occurrence of the event. The Order prohibits the
individual for three years from the date of the Order from engaging in
activities licensed by the NRC. After the three year prohibition the
individual shall provide notice to the NRC of acceptance of anyt

employment in NRC-licensed activity for an additional two year period.

Rex Allen Werts IA 94-035

An Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effective Immediately) was issued December 12, 1994
to the above individual. The action was based on an investigation that
concluded that the abcve individual had deliberately falsified his
identity to gain employment and unescorted access to the Brunswick
facility. The Order prohibits the individual from engaging in NRC-
licensed activities and from gairing unescorted access to protected and
vital areas of NRC-licensed facilities for a period of three years.

I After the three year prohibition the individual shall provide notice to
the NRC of any employment in NRC licensed activity for an additional
five year period.

Larry D. Wicks IA 94-024

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued September 27, 1994 to the above individual. The
action was based on inspections and investigations which concluded that
the individual deliberately violated NRC requirements as to submitting a
dosimeter for evaluation, evaluating an employee's radiation exposure,
providing calibrated ratemeters, and by providing false information to
the NRC. The Order removed the individual from NRC-licensed activities
for a period of five years. In addition, the Order requires the
individual to provide notice to the NRC the first time following the
prohibition that the individual engages in NRC-licensed activities. The
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individual requested a hearing on October 14, 1994. In a settlement |
approved on November 16, 1995, the individual agreed to withdraw from
the hearing proceeding. |

Dr. Hung Yu IA 95-037 i

l
An Order Prohibiting Involvement in NRC-Licensed Activities (Effective

,

Immediately) pending further order was issued September 18, 1995 to the !

above individual. The action was based on an ongoing inspection and ;

investigation which concluded that the above individual had engaged in
deliberate misconduct by knowingly providing to the Licensee inaccurate
information relating to the cause of an error that resulted in a
misadministration. In addition, the individual engaged in deliberate
misconduct which caused the Licensee to be in violation of NRC
requirements including: (1) failure to perform contamination surveys
upon receipt of labelled packages containing brachytherapy sources, and
(2) failure to maintain complete and accurate records involving
contamination surveys for incoming packages containing brachytherapy
sources. |

|
Marc W. Zuverink IA 95-022

An Order Prohibiting Involvement in NRC-Licensed Activities and !

Requiring Certain Notification to NRC was issued June 27, 1995 to the
above individual. The action was based on an investigation which
determined that the individual stole tritium from the licensee's
facility and transferred it to members of the public. The Order j

prohibits the individual from engaging in NRC-licensed activities for a
'

period of ten years and requires that he provide notice to NRC for an
additional five year period if he becomes involved in NRC-licensed
activities.

Notice of Violations

Jose Barba IA 95-038
,

A Notice of Violation was issued September 28, 1995. The action was
based on an NRC investigation which concluded that the individual )
engaged in deliberate misconduct by discriminating against a technician
for engaging in protected activity. Specifically, the individual
presented the technician a letter which he had signed criticizing the
technician for having discredited him and the department by providing
information regarding an earlier violation to an NRC inspector.

Russell Hamilton IA 95-030

A Notice of Violation was issued August 7, 1995. The action was based
on an investigation which found that from October 1992 to April 1993, at
a gas line project the individual deliberately conducted radiographic
operations without wearing proper dosimetry.

Roy G. Newholm IA 95-041

A Notice of Violation was issued October 10, 1995. The action was based
on a violation involving record falsification. Specifically, some
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screening certification letters were issued to licensees attesting to
the acceptability of individuals for unescorted access before all
actions associated with the required screening were completed. Also in
some cases documents were deliberately backdated to create the
appearance of properly performed screening.

John R. Rice IA 95-044

A Notice of Violation was issued October 18, 1995. The action was based
on falsification of employment history information at a contractor
employed by Palo Verde Nuclear Generating Plant. The individual failed
to provide information of a previous employment which included
termination for cause.

Roland Sawyer IA 95-047

A Notice of Violation was issued October 30, 1995. The action was. based.
on the falsification of records of radiation surveys at Fort St. Vrain.
The investigation found that several supervisors and technicians had
participated in falsely documenting two categories of radiation survey
records associated with the decommissioning project.

Rickey O. Spell IA 95-033

A Notice of Violation was issued August 11, 1995. The action was based
on the illegal use of marijuana as evidenced by three positive drug
screens for marijuana at the Edwin I. Hatch Nuclear Plant.

Lawrence M. Wagner IA 95-036

A Notice of Violation was issued September 19, 1995. The action was
based on an event that occurred when the individual was the senior
nuclear shift supervisor and he failed to ensure that a senior reactor
operator was present in the control room while the reactor was in
operational condition 1. The condition existed for approximately three
minutes.. Although the individual was notified of the event shortly
after it occurred, the individual did not prepare an incident report and
management was not apprised of the event until much later.

Kenneth Zahrt IA 95-046

A Notice of Violation was issued October 30, 1995. The action was based
on the falsification of records of radiation surveys at Fort St. Vrain.
The investigation found that several supervisors and technicians had

; participated in falsely documenting two categories of radiation survey
records associated with the decommissioning project.!
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*y UNITED STATES
NUCLEAR REGULATORY COMMISSION*

k..... wasMinatoN o.c. asees.cooi '
;

MY 1019N

IA 9(-011 ;

Dr. James Bauer,' Medical Director
Indiana Regional Cancer conter
877 Hospital Road ,

:

Indiana, Pennsylvania 15701 |
,

Dear Dr. Bauer:

Subject: Order Prohibiting Involvement in NRC Licensed Activities
(Effective Immediately) ;

The enclosed Order is being issued to you based on the findings of ;

an NRC inspection conducted on November 11, 1993, at the Indiana
Regional Cancer Center (IRCC) facility in Indiana, Pennsylvania,
and specifically: (1) your performance, as the Radiation Safety '

Officer and only authorized user, of activities with a strontium =90 i

source that were not authorised by NRC License No. 37-28179-01, (2) |
your deliberate failure to provide complete and accurate
information to NRC inspectors on November 11, 1993, and (3) your i

failure to cause a survey to be performed as required by 10 CFR
20.201 at the Indiana Regional Cancer Center in a November 16,
1992, event which resulted in a significant radiation exposure to
a patient and unnecessary radiation exposure to numerous members of
the public.

Should you have any questions on this matter, please contact Ms.
Patricia Santiago at (301) 504-3055.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice",
a copy of this letter and the enclosures-will be placed in the
NRC's Public Document Room.

Sincerely,

'
,

-

Hu L. Thompso ,
Deputy Executiv D ctor

for Nuclear Materials Safety,
Safeguards and Operations Support

Enclosure:
As Stated

|
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'

-2-
'

cc w/ encl:
Public Document Room (PDR)
Nuclear Safety Information Center.(NSIC)
Commonwealth of Pennsylvania
Indiana Hospital

:Miners Hospital

Douglas R. Colkitt, M.D. ,

President, Oncology Services Corporation t

2171 Sa.ndy Drive |

State College, Pennsylvania 16801
'

.

!

:

:

:
i

I

!

!

:

,

!

L

!

?

NUREG-0940, PART I A-2



. - . - . . . . - . . - , .. _-. -
.. .. - . . - . - . . - - . . --.

,

!

|

|

l

UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) r
'

) i

James Bauer, M.D. ) IA 94-011
)

!

ORDER PROHIBITING INVOLVEMENT IN '

NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)
|

I

{
>

Dr. James Bauer, M.D. (Dr. Bauer) is listed as the Radiation Safety

Officer (RSO) and sole authorized user on NRC License No. 37-28179-
F

01 (license) issued to the Indiana Regional Cancer Center

| (Licensee) located in Indiana, Pennsylvania. Byproduct License No.

37-28179-01 was iss'aed by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 35, and authorizes the

Licensee to use k strontium-90 source for the treatment of;

superficial eye conditions in accordance with the conditions

specified therein. The license, originally issued on April 25, !

1988, was due to expire on April 30, 1993, but remained in effect,

pursuant to 10 CFR 30.37(b), based on a timely request for renewal )

that was received by the NRC on April 5, 1993. By an Order i

Modifying and Suspending License (Effective Immediately), issued

November 16, 1993, the license was modified to prohibit Dr. Bauer

from engaging in activities under the license and to suspend the

| Licensee's authority to receive and use licensed material.

|
'

!

!

|

'

I
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On November 11, 1993, the NRC performed an inspection at the

Licensee's facility in Indiana, Pennsylvania. During the

inspection, the NRC found that Dr. Bauer had used the Licensee's

strontium-90 source to perform treatments of two patients for skin

lesions on several occasions between September and November 1993,

even though the license does not authorize the use of the

strontium-90 for any purpose other than the treatment of

superficial eye conditions. Since the use of the strontium-90

source for treatment of skin lesions not involving the eye is not

authorized by the license, a violation of the license occurred.

Prior to identifying that violation during the inspection, the
,

inspectors asked Dr. Bauer, as the Radiation Safety Officer and

only authorized user listed on the license, about the treatment

modalities for,,which the strontium-90 source was used. Dr. Bauer

stated that the source had been used for the treatment of

pterygium, an eye condition. When the inspectors asked Dr. Bauer

whether the source had ever been used for any other modality, he

again replied that the source had been used to treat pterygium.

, The inspectors then requested records of the last six patients who
|

received treatment with the strontium-90 source. The records

provided to the inspectors reflected only eye treatments.

Subsequently, the inspectors performed a review of the patient

|

1
|

.
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treatment log maintained by- Dr. Bauer's secretary, as well as a
J

review of records of additional patient treatments. The inspectors
tlearned that the records initially provided were not for the last

six patients treated, and that the records of the last six patient
!' treatments included treatments for superficial lesions of the skin

using the strontium-90 source, including a treatment that occurred I

on the day of the inspection before the inspection took place. I

?

!
,

Dr. Bauer's failure to inform the. inspectors that he had used tho'
,

strontium-90 source to treat lesions of the skin, when specifically f
|

asked if the source was used for any purpose other than superficial i
t

eye treatments, caused the Indiana Regional Cancer Center to !

violate the requirements of 10 CFR 30.9, in that Dr. Bauer failed
|

to provide information that was complete and accurate in all !

material respects to the NRC. In addition, in view of Bauer's use !

of the strontium-90 source for treatment of skin lesions prior to
e

and on the day of the inspection, Dr. Bauer's communications to the j

inspector also constitute a violation of 10 CFR 30.10, in that Dr.
Bauer deliberately provided to the NRC information that he knew to

|
1

be incomplete.or inaccurate in some material respect.

Previously, Dr. Bauer was involved in an incident in November 1992

at the Indiana Regional Cancer Center, as an authorized user and

the supervisor of a treatment with a High Dose Rate Remote

Afterloader (under Byproduct Materials License No. 37-28540-01

issued to Oncology Services Corporation), that resulted in a

NUREG-0940, PART I A-5
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patient being exposed to significant levels of radiation, and

numerous other members of the public being exposed to unnecessary

radiation. Dr. Bauer had failed to cause a survey to be performed

which was required by 10 CFR 20.201 and which could have prevented

the exposures.

Based on the above, the NRC issued a Demand for Information

(Demand) to Dr. Bauer on November 16, 1993. The Demand required

Dr. Bauer to state: (1) why the NRC should not issue an order

prohibiting Dr. Bauer's involvement in all NRC licensed activities;

and (2) if such an Order should not be issued, why the NRC should

have confidence that Dr. Bauer would comply with all Commission

requirements. The Demand also required Dr. Bauer to state each

institution and location at which Dr. Bauer engages in licensed

activities.

In a letter dated January 5, 1994, Dr. Bauer, through his counsel,

responded to the Demand for Information. The response stated that

Dr. Bauer was a highly competent board certified radiation

oncologist and radiologist with in excess of thirty years of

experience in the safe use of radioactive materials; listed a

number of areas where the licensee was found to be in compliance

with NRC requirements and noted that there were no radiation safety j
l

violations, no harm to any individuals, and no risk to the public l

!

health and safety; stated that Dr. Bauer believed he was permitted I

to use the strontium-90 source for superficial skin lesion

i
|
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1

!

S

treatments; stated that Dr. Bauer fully and truthfully responded to
all questions, and provided all requested information to the

: inspectors during the November 11, 1993 inspection; noted that the

NRC had not attempted to levy any civil penalty for Dr. Bauer's
.

alleged " failure to do an adequate survey in November 1992", and

stated that the NRC has admitted that Dr. Bauer did not violate any ;

license condition in November 1992 by allegedly failing to do an
adequate survey; noted that the licensee's past performance has !

,

been exemplary; stated that there is no basis for the NRC to
ibelieve that Dr. Bauer will not comply with all Commission 1

requirements, noting that he has in the past and will at all times'

in the future continue to use his best efforts to fully comply with
all Commission requirements; stated that there has never been any

4

finding that Dr. Bauer willfully or negligently violated any

federal regulations or that he improperly uses radioactive
i
1

material; and argued that to bar Dr. Bauer from any future licensed

activities would constitute a travesty of justice to Dr. Bauer, the

patients who rely on him, and society in general.

III

Based on the above, and after giving due consideration to his

response f.o the Demand for Information, it appears that Dr. Bauer

har anguged in deliberate misconduct that has caused the Licensee

to be in violation of 10 CFR 30.9; deliberately provided to NRC

inspectors information that he knew to be incomplete or inaccurate
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in some respect material to the NRC, in violation of 10 CFR 30.10;

and failed to conduct a required survey on November 16, 1992, whicha

resulted in unnecessary radiation exposure to members of the public

and a significant missdainistration. The NRC must be able to rely

on the Licensee and its employees, especially its authorized users

and Radiation Safety Officer, to comply with all NRC requirements,
,

including the requirement to provide information to the NRC that is !
l

complete and accurate in all material respects. Dr. Bauer's action )
!

in causing the Indiana Regional Cancer Center to violate 10 CFR '

30.9 and his violation o t' 10 CFR 30.10 through deliberate |

pierepresentations to the NRC, as well as his failure to perform

the required survey noted above, have raised serious doubt as to

whether he can be relied upon to comply with NRC requirements and

to provide complete and accurate information to the NRC.

Dr. Bauer is the sole authorized user and the Radiation Safety

Officer on NRC License No. 37-28179. As such, Dr. Bauer is )

required to know the requirements of the License and adhere to
1

them. Dr. Bauer is not permitted to select those requirements that |

he will follow.

Consequently, I lack the requisite reasonable assurance that
l

licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the

public will be protected, if Dr. Bauer were permitted at this time

to be named in any capacity on an NRC license or were permitted to
|

l

i

|

I
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otherwise perform licensed activities. Therefore, the public
1

e 1

!health, safety and interest require that Dr. Bauer be prohibited4 '

from being named on an NRC license in kny capacity and from '

I otherwise performing licensed activities for a period of five years
:

from the date of this order. For an additional two years, the

public health, safety, and interest require that Dr. Bauer be
required to notify the NRC of any involvement in licensed

.

activities to assure that the NRC can monitor the status of Dr.
.

1 Bauer's compliance with the Commission's regulatory requirements.

j Furthermore, pursuant to 10 CFR 2.202, I find that the significance

of the v.tolations and Dr. Bauer's conduct described above is such
that the public health, safety and interest require that this order

i

j be immediately effective.

,

"
IV

:

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of

; the Atomic Energy Act of 1954, as amended, and the Commission's
'

regulations in 10 CFR 2.202 and 10 CFR 30.10, IT IS HEREBY ORDERED,

EFFECTIVE IMMEDIATELY, tHAT:

A. Dr. James Bauer, M.D., is prohibited for five (5) years

from the date of this order from being named on an NRC

license in any capacity or from otherwise performing NRC-

licensed activities.

NUREG-0940, PART I A-9
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B. For an additional two year period following the five year

prohibition in Paragraph IV.A. above, Dr. Bauer shall, within

20 days of his acceptance of an employment offer involving
NRC-licensed activities or becoming involved in NRC-licensed

activities, provide notice to the Director, Office of

Enforcement, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555, of the name, address, and telephone number of the

employer or the licensed entity where the licensed activities

are or will be conducted.

The Director, office of Enforcement, may, in writing, relax or

rescind any of the above conditions upon demonstration by Dr. Bauer

of good cause.

V

In accordance with 10 CFR 2.202, Dr. Bauer must, and any other

person adversely affected by this order may, submit an answer to

this Order, and may request a hearing on this order, within 20 days

of the date of this order. The answer may consent to this Order.

Unless the answer consents to this order, the answer shall, in

writing and under oath or affirmation, specifically admit or deny

each allegation or charge made in this Order and shall set forth

the matters of fact and law on which Dr. Bauer or other person

adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing
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shall be submitted to the Secretary, U.S. Nuclear Regulatory

Commission, Attn: Chief, Docketing and Service Section, Washington,

DC 20555. Copies also shall be sent to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, Washington, DC
20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC

Region I, 475 Allendale Road, King of Prussia, PA 19406 and to Dr.

Bauer if the answer or hearing request is by a person other than
Dr. Bauer. If a person other than Dr. Bauer requests a hearing, '

that person shall set forth with particularity the manner in which

his or her interest is adversely affected by this Order and shall
i

address the criteria set forth in 10 CFR 2.714(d). !

If a hearing is requested by Dr. Bauer or a person whose interest

is adversely affected, the Commission will issue an Order

designating the time and place of any hearing. If a hearing is

held, the issue to be considered at such hearing shall be whether

this Order should be sustained.

!

Pursuant to 10 CFR 2.202 (c) (2) (i) , Dr. Bauer, or any other person

adversely affected by this Order, may, in addition to demanding a

hearing, at the time the answer is filed or sooner, move the

presiding officer to set aside the immediate effectiveness of the !

Order on the ground that the Order, including the need for

immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

|
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In the absence of any request for hearing, the provisions specified

in Section IV above shall be final 20 days from the date of this

Order without further order or proceedings. AN ANSWER OR A REQUEST

FOR HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS OF THIS

ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

N
~

Hugh L. Thompso , r.
DepV:y Executi ir tor

for Nuclear Mat als Safety,
Safeguards and operations Support

Dated 4t Rockville, Maryland '

this 17 day of May 1994

I

|
|

l

i

i
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UNITED STATES OF AMERICA LBP-95-21
NEOLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, III, Chairman
Dr. Charles N. Kelber

Dr. Peter S. Lam

In the Matter of Docket No. IA-94-011

DR. JAMES E. BAUER
ASLBP No. 94-696-05-EA

(Order Prohibiting
Involvement in NRC-Licensed
Activities) November 13, 1995

MEMORANDUM AND ORDER
(Approving settlement Agreement

and Dismissing Proceeding)

,

By immediately effective order dated May 10, 1994, the
1

NRC staff (1) prohibited Dr. James E. Bauer from being named
,

on an NRC license in any capacity and from otherwise

performing licensed activities for a period of five years

from the date of the order; and (2) required for two years

thereaf ter that Dr. Bauer notify the NRC of any involvement

in licensed activities to assure that the NRC can monitor
the status of Dr. Bauer's compliance with the Commission's

regulatory requirements. 131 59 Fed. Reg. 25,673 (1994).

This proceeding was convened at the request of Dr. Bauer to

contest the validity of the staff's order. 131 59 Fed. Reg.
|

30,376 (1994). Now, by joint motion dated November 2, 1995,

Dr. Bauer and the staff request that we approve a settlement

agreement they have provided and dismiss this proceeding.

3503501
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Among other things, the settlement agreement reduces to

three years the prohibition on Dr. Bauer's involvement in

licensed activities. It also outlines the staf f's agreement

not to tale any additional enforcement action against Dr.
Bauer based on either the f acts set forth in the May 10,

1994 order or the facts and assertions revealed by a related

staff investigation (No. 1-93-065R). Additionally, it

provides that the settlement should not be considered as

either an admission regarding or a resolution of any of the

matters that formed the basis for the May 1994 staff

enforcement order.

Pursuant to section 81 and subsections (b) and (o) of
section 161 of the Atomic Energy Act of 1954, 42 U.S.C.

Il 2111, 2201(b), 2201(o), and 10 c.F.R. 5 7.203, we have

reviewed the parties' settlement accord to determine whether

approval of the agreement and termination of this proceeding

is in the public interest. Based on that review, and

according due weight to the position of the staff, we have

concluded that both actions are consonant with the public

interest. Accordingly, we grant the parties' joint motion

!
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to approve the settlement egreament and dismiss this

proceeding.

For the foregoing reasons, it is this thirteenth day of

November 1995, ORDERED, that:

1. The November 2, 1995 joint motion of the parties is

aranted and we acorove their November 3, 1995 " Settlement

Agreement," which is attached to and incorporated by

reference in this memorandum and order.1

.

>

|
,

2 The settlement agreement attached to the parties'
November 2, 1995 motion was dated November 1, 1995. This
document was a facsimile copy that did not have the original
signatures of Dr. Bauer and his counsel. By letter dated
November 7, 1995, staff counsel provided the settlement
agreement with the original signatures of Dr. Bauer and his
counsel. This document, which is dated November 3, 1995, is
attached to this memorandum and order.

>
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2. This proceeding is dismissed.

,

THE ATOMIC SAFETY
8AND LICENSING BOARD

. !L 1 LM
G. Paul Bollwerk, XII, Chairman .

ADMINISTRATIVE JUDGE [

k , ffr, ' ' , /

Charled N. Kelb4rl'
'

ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

,

Rockville, Maryland -

November 13, 1995 |
!

*

!

!

!
!

.

I

t

|
,

!

|

|2 Copies of this memorandum and order are being sent !
this date to counsel for Dr. Bauer by facsimile transmission J
and to staff counsel (without the accompanying attachment)
by E-mail transmission through the agency's wide area
network system.

|

|
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ATTAC}DfENT 1

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

DR. JAMES E. BAUER ) Docket No. IA-94-011
)

(Order Prohibiting involvement ) ASLBP No. 94-696-05-EA
in NRC-Licensed Activities) )

SETTLEMENT AGRFFMENT

On May 10.1994, the staff of the Nuclear Regulatory Commission (Staff) issued an

" Order Prohibiting Involvement in NRC Licensed Activities (Effective Immediately)" (Staff's

Order) to Dr. James E. Bauer. 59 Fed. Reg. 25673 (May 17,1994). On May 26,1994,

Dr. Bauer answered the Staff's Order, denying the violations alleged in the Staff's Order and

requesting a hearing. " Answer and Request for Hearing of James E. Bauer, M.D. M.Div. to

May l0. 1994 Order Prohibiting involvement in NRC-Licensed Activities (Effective

immediately)."

The parties to the above-captioned proceeding, the Staff and James E. Bauer, M.D.,

agree that it is in the public interest to terminate the above-captioned proceeding, without further

litigation and agree to the following terms and conditions:

1. Dr. Bauer agrees to withdraw nis request for a hearing, dated May 26,1994.

2. Dr. Bauer further agrees to refrain from engaging in, and is hereby prohibited

from engaging in, any NRC licensed activities for a period of three years from the date of the

Order Prohibiting Involvement in NRC-Licensed Activities, i.e., from May 10, 1994 through

NUREG-0940, PART I A-18
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May 10,1997. Such prohibition inclub r.r.y and all activities that are conducted pursuant to

a specific or general license issued by the NRC, including, but not limited to, those activities ;
.

of Agreement State licensees conducted pursuant to the authority granted by

10 C.F.R. I 150.20. !

3. For a period of two years following the above-specified three year period, i.e.,

from May 10,1997 thrcugh May 10,1999 in the event that Dr. Bauer becomes involved with |

NRC licensed activities, Dr. Bauer agrees to provide, within 20 days of his acceptance of any |

!

employ ment offer involving NRC-licensed activities or any time he otherwise becomes involved j

in NRC licensed actisities, written notice to the Director Office of Enforcement, U.S. Nuclear .

Regulatory Commission, Washington, D.C. 20555 of the name, address, and telephone number

of the employer or the licensed entity where the licensed activities are or will be conducted and
,

a detailed description of his duties and activities in which he is or will be involved.
-

4 In consideration of Dr. Bauer's agreement to the conditions of paragraphs 2 and 3
,

of this Settlement Agreement, the Staff agrees not to take any further enforcement action against i

Dr. Bauer based on a) the same facts outlined in the Order Prohibiting Involvement in NRC 1

Licensed Activities (Effective Immediately), dated May 10, 1994 and b) any other facts or

assertions revealed as a result of the NRC's Office of Investigation's investigation ,

?

(No.1-93-065R) relating to Dr. Bauer's activities. In the event that Dr. Bauer fails to comply
.

I

with the conditions set forth in either paragraph 2 or 3 of this Settlement Agreement, the f taff
P

expressly reserves the right to take whatever action necessary and appropriate to enforce the

terms of this Settlement Agreement. ;
I

;
e

9

k

|
,

I

!
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5. The Staff and Dr. Bauer understand and agree that this Settlement Agreement is
,

i

limited to the issues in and the parties to the above-captioned proceeding.

6. The Staff and Dr. Bauer agree that this Settlement Agreement does not constitute

and should not be construed to constitute any admission or admissions in any regard by

Dr. Bauer regarding any matters set forth by the NRC in the Order Prohibiting involvement in

NRC-Licensed Activities.

7. The Staff and Dr. Bauer also agree that the matters upon which the Order is based

base not been resobed as a result of this Settlement Agreement. This Settlement Agreement

shall not be relied upon by any person or other entity as proof or evidence of any of the matters

set forth in the Order Prohibiting Involvement in NRC-Licensed Activities.
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8. The Staff and Dr. Bauer shalljointly move the Atomic Safety and Licensing Board

for an order' approving this Settlement Agreement and termmating the above-captioned

proceeding.

FOR JAMES E. BAUER, M.D.: FOR THE NRC STAFF:

#
D*]|u: y & Uu W / t''

7
Marcy L. Cd1kitt Mariar. L.
Counsel for James E. Bauer, M.D. Counsel for NRC Staff

N-
r -. - !

James E. Bauer, M.D.

Dated Rockville. Maryland
this 1 day of November,1995
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* UNITED STATES,,

[ }'' 'j NUCLEAR REGULATORY COMMISSION
$ f WASHINGTON, D C. mt ;

%, * / |
***** Z : $ ;g |

|

|

|IA 94-020

Mr. ?aul A. Bauman
(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

Dear Mr. Bauman

SUBJECT: ORDER REQUIRING NOTIFICATION TO-NRC PRIOR TO INVOLVEMENT IN NRC- !
LICENSED ACTIVITIES (EFFECTIVE IMMEDIATELY) i

The enclosed Order Requiring Notification of Involvement in NRC-Licensed
Activities (Effective Immediately) is being issued as a consequence of your
actions while employed by the American Inspection Company, Inc., (AMSPEC)
between late 1989 and March 1, 1992. The NRC Office of Investigations (01)
conducted an investigation and concluded that you deliberately: (1) falsified
employee training records of numerous radiography employees of AHSPEC; (2)-
failed to train numerous radiography employees of AMSPEC; (3) provided
examinees with answers to examination questions and personally aided and
assisted employees in order to achieve required test scores; (4) provided
false information to the Commission regarding the qualification of AMSPEC
employees in an NRC license amendment application; (5) falsified records of
quarterly personnel radiation safety audits; and (6) submitted false
information regarding the training and qualification of two individuals to the
Commission in an application for an NRC license renewal. As detailed in the
e.1 closed Order, your actions caused AMSPEC to be in violation of 10 CFR 10.9,
34.11, and 34.31 of the Commission's requirements.

Your assistance to the United States Attorney in his development of cases
against others is appreciated. As a result, we are not prohibiting you from

,

working in NRC-licensed activities. However, we believe that it is
appropriate that the NRC be notified when you become involved in NRC licensed
activities. Therefore, the enclosed order is being issued to you. Failure to
comply with the provisions of this Order may result in civil or crimi'nal
sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who may be reached at (301) 504-2741.
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Paul A. Bauman 2

1
1 '

| In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of !

. this letter and the enclosure will be placed in the NRC's Public Document
| Room. ;

;

r

Sincerely,

n' LL
ames 1.ieberman, Director

Office of Enforcement

| Enclosures: .

'
1. Order
2. Synopsis

t

i

|

:
1 ,

!
<

i

i
.

i- ,

; i
,

;

! |
,

|
!

|

|

|
!

|

!

I

i

i
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UNITED STATES
NUCLEAR REGULATORY COMMIS$10N

in the Matter of )
) lA 94-020

Paul A. Bauman )
)

ORDER REQUIRING NOTIFICATION PRIOR TO
INVOLVEMENT IN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

!

Paul A. Bauman has been employed in the field of industrial radiography since
,

approximately 1981. In April 1987, Mr. Bauman was hired by the American

Inspection Company, Inc., (Licensee or AMSPEC). AMSPEC held Materials License

No.12-24801-01 (License) issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. This license authorized the

conduct of industrial radiography activities in accordance with specified

conditions. On April 30, 1992, the License was suspended as a result of

significant safety violations and related safety concerns. Mr. Bauman was a

Vice President and Radiation Protection Officer of AMSPEC when a majority of

the violations discussed below occurred.

!!

Between August 22, 1991 and November 12, 1992, the NRC Office of

Investigations conducted an investigation of licensed activities at AMSPEC.

During the course of this investigation, the License was suspended because a

significant number of safety violations were uncovered. In addition, the

investigation revealed that Mr. Bauman, in his capacity as a Vice President

and Radiation Protection Officer of AMSPEC, deliberately: (1) falsified

employee training records of numerous radiography employees of AMSPEC; (2)

failed to train and certify numerous radiography employees of AMSPEC; (3) '

|
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provided examinees answers to examination questions and personally aided and

assisted employees in order to achieve required test scores; (4) provided.

with co-conspirator Daniel McCool, false information to the Commission

regarding the qualification of AMSPEC employees in an NRC license amendment
1

application; (5) falsified records of quarterly personnel radiation safety

audits; and (6) submitted false information regarding the training and

qualification of two individuals to the Commission in an application for an

NRC license renewal.
i

10 CFR 34.31(a) provides that a licensee shall not permit any individual to

act as a radiographer until such individual: (1) has been instructed in the

subjects outlined in Appendix A of 10 CFR Part 34; (2) has received copies of

and instruction in NRC regulations contained in 10 CFR Part 34 and in the

applicable sections of 10 CFR Parts 19 and 20, NRC license (s) under which the

radiographer will perform radiography, and the licensee's operating and

emergency procedures; (3) has demonstrated competence to use the licensee's

radiographic exposure devices, sealed sources, related handling tools, and

survey instruments; and (4) has demonstrated understanding of the instructions

in this paragraph by successful completion of a written test and field

examination on the subjects covered. AMSPEC submitted a Radiation Safety

Manual as a part of its license appitcation dated September 20, 1986. A part

of this manual prescribes the licensee's employee training program to satisfy

the requirements of Appendix A of 10 CFR Part 34. This manual was

incorporated as a part of License Condition 17 of the AMSPEC license. In

addition, 10 CFR 34.ll(d)(1) requires, in part, that an applicant have an

inspection program that includes the observation of the performance of each !

radiographer and radiographer's assistant during an actual radiographic
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operation at intervals not to exceed three months. AMSPEC had an approved

audit program that was incorporated as part of License Condition 17 to meet

the requirements of 10 CFR 34.11(d)(1). 10 CFR 30.9(a) requires, in part, '

that information provided to the Commission by a licensee, or information

required by the Commission's regulations to be maintained by the licensee,

shall be complete and accurate in all material respects. 10 CFR 30.10(a)

requires, in part, that any licensee or any employee of a licensee may not:

(1) engage in deliberate misconduct that ca'uses a licensee to be in violation

of any rule, regulation, order, or term of any license, issued by the

Commission, or (2) deliberately submit to the NRC information that the person

submitting the information knows to be incomplete or inaccurate in some

respect material to the NRC.

Between late 1989 and March 1, 1992, Mr. Bauman deliberately caused AMSPEC to

violate 10 CFR 34.31 by falling to train and certify numerous radiography

employees of AMSPEC as required and caused ASMPEC to violate 10 CFR 30.9 by

deliberately falsifying training records to show that numerous employees of

AMSPEC stationed at the Hess facility on St. Croix were properly trained in

radiation safety. During 1990 and 1991, Mr. Bauman violated License Condition

17 by providing unauthorized and improper aid to AMSPEC employees taking

radiation safety examinations in that Mr. Bauman: (1) allowed the use of

reference material during closed-book examinations; (2) permitted examinees to

complete examinations in an untined, unmonitored setting; and (3) directly

provided the examinees with answers to test questions. In June of 1990, Mr.

Sauman caused AMSPEC to violate 10 CFR 30.9 by preparing an NRC license

amendment letter to the NRC that deliberately contained false information

regarding the qualification of three AMSPEC employees. In July and August of
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1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9 and 10 CFR 34.11 by

deliberately f alsifying records of quarterly personnel radiation safety

audits. In NovemDer of 1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9

by conspiring with and directing his secretary to physically write answers on
i

a required radiation safety test by annotating on the test the name of an

AMSPEC employee and placing it in that employee's radiation safety records.

Mr. Bauman violated 10 CFR 30.10 by deliberately submitting false information

regarding the training and ' qualification of'two individuals to the Commission

in a December 20, 1991 application for an NRC license renewal.

On December 17, 1992, Mr. Bauman pled guilty to two felony counts. The first

count involved conspiracy to violate 42 U.S.C. 2273 (section 223 of the Atomic

Energy Act). The second count consisted of deliberately providing false

information to the NRC in violation of 42 U.S.C. 2273 and 42 U.S.C. 220lb

(section 161b of the Atomic Energy Act) and 10 CFR 30.9 and 10 CFR 30.10(a)(2)

of the Comission's regulations.

!!!

The NRC must be able to rely on the Licensee and its employees to comply with

NRC requirements, including the requirement to provide information and

maintain records that are complete and accurate in all material respects. As

a Vice President and Radiation Protection Officer (RPO) of AMSPEC, Mr. Bauman

was responsible for ensuring that the Commission's regulations and License

conditions were met and that records which were required to demonstrate

compliance with the Comission's regulations and License conditions were true

and accurate in all material aspects. Mr. Bauman's deliberate actions in
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causing the Licensee to violate 10 CFR 30.9, 34.11, and 34.31 and License

Condition 17, and his deliberate misrepresentations to the NRC, are

unacceptable and raise ; question as to whether he can be relied on at this

time to comply with NRC requirements and to provide complete and accurate
I

information to the NRC.

Consequently, the NRC needs the capability to monitor his performance of
*

:licensed activities in order to be able to maintain the requisite reasonable ;
,

assurance that licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the public will be

protected if Mr. Bauman is employed in NRC-licensed activities. Therefore,

the public health, safety and interest require that for a period of three

years from the date of this Order, Mr. Bauman shall notify the NRC of his

employment by any person or entity engaged in NRC-licensed activities to

ensure that the NRC can monitor the status of Mr. Bauman's compliance with the

Commission's requirements and his understanding of his commitment to

compliance. Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the conduct described above is such that the public health,

safety and interest require that this order be effective immediately.

IV

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, ud the Commission's regulations in 10 CFR

2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECT!YE

IMEDIATELY, THAT:

|

|

|
:
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For a period of three years from the date of the Order, Paul A. Bauman

shall: Within 20 days of his acceptance of each employment offer

involving NRC-licensed activities or his becoming involved in NRC- ,

Ilicensed activities, provide notice to the Director, Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, D.C.

20555, of the name, address, and telephone number of the employer or the

entity where he is, or will be, involved in the NRC-licensed activities.

NRC-licensed activities are those activities which are conducted

pursuant to a specific or general license issued by the NRC, including,

but not limited to, those activities of Agreement State licensees

conducted pursuant to the authority granted by 10 CFR 150.20. In the

first notification Mr. Bauman shall include a statement of his

commitment to compliance with regulatory requirements and the basis why

the Commission should have confidence that he will now comply with

applicable NRC requirements.

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Bauman of good cause.

V |

'In accordance with 10 CFR 2.202, Paul A. Bauman must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and
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shall set forth the matters of fact and law on which Mr. Bauman or any other

person adversely affected relies and the reasons as to why the Order should

not have teen issued. Any answer or request for a hearing shall be submitted

to the Secretary. U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings and
,

Enforcement at the same address, to the Regional Administrator, NRC Region II,
101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and to

Paul A. Bauman if the answer or hearing request is by a person other than

Paul A. Bauman. If a person other than Paul A. Bauman requests a hearing,-

that person shall set forth with particularity the manner in which his or her

interest is adversely affected by this Order and shall address the criteria

set forth in 10 CFR 2.714(d).

If a hearing is requested by Paul A. Bauman or another person whose interest

is adversely affected, the Commission will issue an Order designating the time

'and place of any hearing, if a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Paul A. Bauman, or any other person

adversely affected by this Order, may, in addition to demanding a hearing, at *

the time the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the Order,

including the need for immeolate effectiveness, is not based on adequate

evidence but on mere susp'icion, unfounded allegations, or error.
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in the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the cate of this Order without

further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

W -- -

ames Lieberman, Director
Office of Enforcement

>

Dated Lt Rockville, Maryland
thisJo9ay of August 1994

i

1

|
i
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SYNOPSIS

on August 22, 1991, the Regional Administrator, U.S. Nuclear
Regulatory Commission (NRC), Region II, requested an
investigation to determine whether officials, managers, and/or
employaas of The American Inspection Company, Inc. (AMSPEC), the
licensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CTR Parts 20, 30, and 34
and the NRC license of January 15, 1987, respectively. According
to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography
operations at the Hess oil Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, which had contracted
with AMSPEC for nondestructive examination services.
Additionally, license,e officials allegedly: (1) discriminated
(involuntary termination) against technicians for reporting
radiation health and safety concerns, (2) falsified radiation
safety training documents, (3) provided falso and misleading
information to the NRC, and (4) used source material in a manner
not authorized by the license (irradiation of mice) .

The office of Investigations (oI) reviewed the circumstances of
the alleged regulatory and license condition violations during
which other improprieties by the licensee were identified. The
investigation by OI did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however. '

that these licensee officials at the HOVIC facility appeared
insensitive to employee concerns of all topics, including
radiation safety, and they were perceived by technicians as
acting with apparent disregard concerning this issue. Theinvestigation further determined that licensee officials
deliberately provided falso and misleading radiation safety-
related information to NRC representatives which was pertinent to
the regulatory process. The investigation substantiated that the
licensee, through actions of some radiation protection officers
(RPos), deliberately falsified radiation safety training records,
inserted false records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPos deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

The investigation also disclosed and confirmed numerous instances
of radiographers' assistants ptrforming radiostaphy without
supervision and the deliberate falsification of source
utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licensee training officials (RPos) frequently

Case No. 2-91-010R 1
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: failed to provide the Operation and Emergency Procedures (C&EP)
Manual to new employees prior to source utilization. The
investigation also determined that some licensee RPos were not
trained, examined, and certified according to Radfat' ion Safety' |Prog' ram requi'rements anE KR5PEC officials, including the>

I

radiation safety officer (RS0) and several RPos, were aware of
sene of these violations and failed to correct them. Further, on

-

at least,one occasion, the RS0 and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO'

examination / certification requirements were violated.
,

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the

.

HOVIC facility. The OI investigation, and a previous NRC
i inspection at the St. Croix location, also revealed instances in

which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which ;

i demonstrated either an apparent disregard for regulations and/or i

radiation safety training deficiencies. Finally, the
investigation disclosed that the JUBL and other licensee4

management officials del _iberately failed to perform required
radiation safety review, evaAustion, and oversight functions and
responsibilities during the past 3 years.

i

i

i

i

1,

4

.

!
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Nosea.ber 13. 199!.

IA 94-032,

Michael J. Berna
[ ADDRESS DELETED
UNDER 10 CFR 2.790) )

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES !

(EFFECTIVE IMMEDIATELY)
(NRC INSPECTION REPORT NO. 030-04325-92001)
(NRC INVESTIGATION REPORT NO. 3-92-035R)

Dear Mr. Berna:

The enclosed Order Prohibiting involvement in NRC-Licensed Activities
(Effective immediately) (Order) is being issued as a consequence of your
actions while employed as the Radiation Safety Officer at the Amoco Refinery,
Whiting, Indiana. in 1992. This Order prohibits your involvement in
NRC-licensed activities for a period of three years from the date of this
Order.

Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set
forth in that section.

Questions concerning this Order may be addressed to Mr. James Lieberman.
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosure with your home address removed will be placed in
the NRC's Public Document Room.

FOR THE NUCLEAR REGULATORY COMMISSION

ug L. Thompson, .

De ty Executive re for
Nuclear Materials Saf y, Safeguards

and Operations Support

Enclosures:
( l. Order Prohibiting involvement

in NRC Licensed Activities
2. Notice of Violation and Proposed

Imposition of Civil Penalties .to Amoco
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UNITED STAT;S
NUCLEAR REGULAT0ra COMMISSION

In the Matter of ) IA 94 032 i
) 1

MICHAEL J. BERNA ) |

ORDER PROHIBITING INVOLVEMENT |
IN NRC LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

I

Amoco Oil Company (Amoco or Licensee) was the holder of Byproduct Material

License No. 13-00155-10 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34 The license authorized the

use of byproduct material (iridium-192 and cobalt-60) for industrial

radiography in devices approved by the NRC or an Agreement State. The

facility where licensed materials were authcrized for use and storage was,

located at 2815 Indianapolis Boulevard, Whiting, Indiana. The use of lictnsed

material was authorized at temporary job sites anywhere in the United States

where the United States Nuclear Regulatory Commission maintains jurisdiction

for regulating the use of licensed material. The License was originally

issued on February 4, 1958, and was terminated on October 19, 1993.

Mr. Michael J. Berna performed duties as the Licensee's Radiation Safety
;

Officer (R50) from March 1990 until he was relieved of those duties on !

October 16, 1992.

!! i

|

On July 27, 1992, the NRC Region III office received information that

Mr. Berna had not conducted field audits of radiographers and radiographer's

assistants as required by license conditions and that Mr. Berna fabricated

reports for the audits that he did not perform by documenting that the audits
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had been performed. The NRC conducted an inspection at the Licensee's

Whiting, Indiana, refinery from September 15 to October 9, 1992. The NRC

Office of Investigations (01) subsequently conducted an investigation. ine

Licensee conducted an investigation contemporaneously with the NRC inspection

and investigation. Deliberate violations of NRC requirements were identified

as a result of the NRC inspection and the investigation. *

Condition 18.A of License'No. 13-00155-10 incorporates the statements,
'

representations, and procedures contained in the license application dated

March 28, 1990. Item 10.3 of that application required, in part, that

practicing radiographers and radiographer's assistants are to be audited at

intervals not to exceed 3 months to meet the requirements of 10 CFR Part 34

and the Licensee's Operating and Emergency Procedures, and that the audits

should be unannounced insofar as possible. Item 10.5 of that application

required, in part, that certain records h6 generated and maintained, including

a record of quarterly audits of radiographers and radiographer's assistants.

Mr. Berna admitted to the NRC in a sworn, transcribed interview on 0ctober 7,

1992, that he knowingly failed to perform the required audits and that he

deliberately falsified records to show that audits had been performed on at

least ten occasions (February 6, 10, 12, and 29 April 11, 22, 24, and 29,

May 12, and September 1, 1992).

In addition, during the September 15, 1992, inspection the NRC inspector asked

Mr. Berna if the field audits of radiographers and radiographer's assistants

were unannounced. Mr. Berna told the NRC inspector that he did not give any

advance notification to raotography personnel. However, the testimony of
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eight radiographers or radiogra,)her's assistants indicated that Mr. Berna

always informed them when he would be performing an audit.

Testimony provided by an Assistant Radiation Safety Officer (AR50) on

November 5, 1992, indicated that at the request of Mr. Berna on or about

September 15, 1992, the ARSO falsified at least two records of audits of
I

radiographers and radiographer's assistants for May 1992. Also, testimony

provided to O! by another'ARSO on December'17, 1992, indicated that at the

request of Mr. Berna during August 1991, this ARSO falsified at least two

records of audits of radiographers and radiographer's assistants.

These actions are contrary to the audit requirements and the records

generation and maintenance requirements of the License, and a violation of

10 CFR 30.9(a), " Completeness and Accuracy of Information," and

10 CFR 30.10(a)(1) and (2), " Deliberate Misconduct," of the Commission's

regulations.
r

i

The Licensee conducted an internal investigation and based on the results of |
its investigation the Licensee suspended Mr. Berna's employment for one month |
without pay. On December 1,1992, a Confirmatory Order Modifying License

(Effective lamediately) was issued to the Licensee, which confirmed, among

other things, that the Licensee would prohibit Mr. Berna from participating in

any NRC licensed activities, including the position of RSO.
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|

Based on the above, it appears that Mr. Berna engaged in deliberate misconduct

from August 1991 through approximately September 15, 1992, by failing to

conduct field audits of radiographers and radiographer's assistants at the {
|

interval specified in the NRC Byproduct Material License, and by creating

false records for audits which he did not conduct, thus making the record

appear as though a fielo 'udit was perform'ed at the specified interval. Mr.a

Berna also engaged in deliberate misconduct when he requested two AR50s to
!

falsify field audit records. Mr. Berna engaged in additional misconduct when

he told an NRC inspector that field audits of radiographers or radiographer's

assistants were unannounced. Mr. Berna's actions caused the Licensee to be in

violation of the Amoco License, as well as 10 CFR 30.9, and constituted

. violations of 10 CFR 30.10 of the Commissbn's regulations. As the Licensee's
'

R50, Mr. Berna supervised the radiation safety program associated with NRC

Byproduct Material License No. 13-00155-10 and was responsible for ensuring

that the Commission's regulations an'd license conditions were met.
,

Consequently, I lack the requisite reasonable assurance that licensed !

activities can be conducted in compliance with the Commission's requirements

and that the health and safety of the public will be protected if Mr, Ber a

were permitted at this time to be involved in NRC-licensed activities.

Therefore, the public health, safety and interest require that Mr. Berna be

prohibited from any involvement in NRC licensed activities for a period of
,

three years from the date of ttis Order. Additionally, Mr. Berna is required j

to notify the NRC of his first empleyment in NRC-licensed activities licensed !

by the NRC following the prohibition period. Furthermore, pursuant to 10 CFR
i

i

:
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2.202, I find that the significance of Mr. Berna's conduct described above is

such that the public health, safety and interest reouire that this Order ce I

ircmediately effective. A longer period was not imposed because of the

issuance of the December 1,1992 Confirmatory Order Modifying License

(Effective Immediately).
!

IV

;

Accordingly, pursuant tn sections 81, 161b. 1611, 1610, 182 and 186 of the

Atomic Energy Act of 1954, as amended, and the Commission's regulation's in

10 CFR 2.202, 10 CFR Part 30, and 10 CFR Part 34, IT IS HEREBY ORDERED,

EFFECTIVE IMMEDIATELY, THAT:

A. Michael J. Berna is prohibited for three years from the date of this

Order from engaging in NRC-licensed activities, NRC-licensed activities

are those activities that are conducted pursuant to a specific or

general license issued by the NRC, including, but not limited to, those
;

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20.

B. The first time Mr. Berna is employed in NRC-licensed activities j

following the three-year prohibition, he shall, within 20 days of his

acceptance of the employment offer involving NRC-licensed activities,

notify the Director, Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, DC 20555, and the Regional Administrator, NRC

Region !!!. The notice shall include the name, address, and telephone

number of the employer or the entity where he is, or will be, involved
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in the NRC-licensed activities. In the first notification, Mr. Berna

shall include a statement of his commitment to compliance with

regulatory requirements and the basis why the Commission should have

confidence that he will now comply with applicable NRC requirements.

The Director Office of Enforcement, may, in writing, relax or rescind any of
.

!

the above conditions upon demonstration by Mr. Berna of good cause.

V

In accordance with 10 (.FR 2.202, Mr. Berna must, end any other person

adverselyaffectedbythisOrdermay,submitananswertothisOrder,andmay

request a hearing within 20 days of the date of this Order. The answer may

consent to this Order. Unless the answer consents to this Order, the answer

shall, in writing and under oath or affirmation, specifically admit or deny

each allegation or charge made in this Order and shall set forth the matters

of fact and lew on which Mr. Berna or other person adversely affected relies

and the reasons as to why the Order should not have been issued. Any answer

or request for a hearing shall be submitted to the Secretary, U. S. Nuclear

Regulatory Commission, ATTN: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the Director, Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to

the Assistant General Counsel for Hearings and Enforcement at the same

j address; to the Regional Administrator, Region !!!, U. S. Nuclear Regulatory
i Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and to

Mr. Berna, if'the answer or hearing request is by a person other than

Mr. Berna. If a person other than Mr. Berna requests a hearing, that person

,
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shall set forth with particularity the manner in which his or her interest is

adversely affected by tMs Order and shall address the criteria set forth in

10 CFR ?.714(d).

If a hearing is requested by Mr. Berna or a person whose interest is adversely !

affected, the Commission Will issue an Order designating the time and place of
,

any hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Order should be sust'ained. [

i

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Berna, or any other person adversely

affected by this Order, may, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the prer.iding officer to set aside the
!

immediate effectiveness of the Order on the ground that the Order, including i

the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.
|

In the absence of any rec' Jest for a hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order withe >;t '

further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

I
Hugh L. Thompson /
De y Executiv ree or for
Nuclear Materials ety, Safeguards

and Operations Support

Dated at Rockville, Maryland
this/ % ay of November 1994

i

;
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Docket No. 030-02551
License No. 29-12417-01
IA 94-023

?

Jerome E. Bodian, M.D.
[HOME ADDRESS DELETED
UNDER2.790)

Dear Dr. Bodian:

SUBJECT: CONFIRMATORY ORDER (EFFECTIVE IIHEDIATELY)

On June 24, 1993, the NRC sent you a Demand for Infomation (DFI) based on
several apparent violations of NRC requirements including (1) administration
of doses to patients without first checking the dose in a dose calibrator, and
(2) making false statements to the NRC during an NRC inspection at your
facility on April 6, 1992, and subsequent telephone conversation on April 7,
1992 with NRC staff. The DFI required, in part, that you provide the reasons
why, in light of the apparent violations described therein, the NRC should not '
issue an Order that precludes you from any involvement in NRC licensed
activities in the future.

In your sworn response dated July 20, 1993, to the DFI, you: (1) stated that
on infrequent occasions, a precalibrated dose of radiciodine was administered
without prior use of a dose calibrator; (2) reiterated a previous request that
your license be teminated; and (3) pointed out that you have never used the
Englewood Hospital's licensn on a personal basis and any administration of
radiopharmaceuticals to your patients at the Englewood Hospital was done under
the supervision of the hospital radiology department.

Based on a NRC Office of Investigation report issued on July 26, 1993, the NRC
Staff has determined that you deliberately failed to measure doses before
administration to patients, and deliberately provided inaccurate information
to the NRC during the April 6, 1992 inspection and the April 7, 1992 telephone
conversation. A copy of the synopsis of the investigation is enclosed.

Although the NRC issued amendment No. 07 on September 27, 1993, terminating
your license, in telephone conversations between Dr. Ronald R. Bellamy of the
NRC Region I office and yourself on July 18,19, and 20,1994, you agreed to
the issuance of an Order that would confirm that you would not participate in
activities licensed by the NRC at any factitty for a period of five years, and
would notify the NRC the first time (if any) you engage in licensed activities
after the five year prohibition expires. The enclosed Confirmatory Order
(Effective Innediately) confirms these commitments.

Question concerning the Order may be addressed to Ms. Patricia Santiago,
| Assistant Director for Materials, Office of Enforcement, at telephone number
I

(301) 504-3055.
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Jerome E. Bodian, N.D. 2

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter, its enclosures, and your response will be placed in the NRC's

!Public Document Room. I

Sincerely,

.
'

Hug - . Thompson, 7
Dep t Executive 0 rettor for

N ear Naterials y, Safeguards,
and Operations Support

Enclosures:
1. Confirmatory Order (Effective Isunediately)
2. O! Report Synopsis

cc w/encis:
Public Document Room (POR)
Nuclear Safety Information Center (NSIC)
State of New Jersey
Englewood Hospital

|

!
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On May 22, 1992, the Office of Investigations (01), U.S. Nuclear Regulatory
Comission (NRC), Field Office Region I, initiated an investigation to
determ;ne if the licensee intentionally violated NRC regulations by providing
inaccurate and/or false information to NRC staff during an April 6,1992,
inspection, and April 7, 1992, telephone conversation. Specifically, the
inforsation concerned the licensee having doses of todine-131 (I-131) assayed
by a technologist at Englewood Hospital (EH) prior to the administration of
the 1-131 to patients.

Based on the evidence, 01 concludes that the licensee deliberately failed to
measure the activity of och radiopharmaceutical dose before medical use. In'

addition, the licensee deliberately provided inaccurate and/or false
information to NRC staff d:#ing the April 6,~ 1992, inspection and April 7,

.

4

1992, telephone conversation. j

01 also concludes that the licensee deliberately failed to conduct annual !

survey meter calibrations.
; There is insufficient evidence to conclude that the licensee deliberately

failed to possess a dose calibrator for the measurement of patient doses.
There is also insufficient evidence to conclude that the licensee deliberately
failed to possess appropriate radiation detection and radiation measurement
survey instrumentation.

Csse k . 1-92-020R 1
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) Docket No. 030-02551

JEROME E. BODIM: H.D. ) License No. 29-12417-01
Englewood, New Jersey ) IA 94-023

CONFIRMATCRY ORDER (EFFECTIVE IMMEDIATELY)

I

Jerome E. Bodian (Licensee er 3r. Bodian) was the holder of NRC License No.

29-12417-01 (License) issued oy the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 35 on September 11, 1967 and last

renewed in its entirety on August 20, 1990. The License authorized the

Licensee to possess and use iodine-131 as iodide for uptake studies, thyroid

imaging, and the treatment of hypothyroidism and cardiac disfunction. The

License was due to expire on August 30, 1995; however on January 25, 1993, the

Licensee requested that the License be terminated. The NRC granted this

request for termination, and Amendment No. 07 was issued to the Licensee on

September 27, 1993, terminating the License.

II

On April 6,1992, an NRC inspection was conducted at the Licensee's facility

in Englewood, New Jersey. During the inspection, the NRC identified several

violations of NRC requirements, including the failure to possess and use a

dose calibrator to assay therapeutic doses of iodine-131 prior to

administration to patients. Also during the inspection, Dr. Bodian told the

inspector that he took doses of iodine-131 to Englewood Hospital for

calibration. During a telephone conversation with Region I staff on

April 7, 1992. Dr. Bodian stated that. (1) although he did not possess a dose
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calibrator, he had a technologist at Englewood Hospital perform the dose

measurements for almost all patients he had treated; (2) all measurements of

doses were within i 10 percent of the prescribed dose; and (3) the results of

these measurements were recorded in the patient charts.

!
i

Shortly after the inspection, the NRC issued a Confirmatory Action Letter to |

the Licensee on April 9, 1992, which confirmed, in part, the Licensee's

agreement to terminate patient treatments with any radiophamaceutical

authorized by the NRC until such time as the Licensee established, and

submitted to the NRC for approval, a program that included all of the required

equipment and procedures reouired by 10 CFR Part 35. Such a program was not

established and patient treatment has not resumed. The NRC Office of

Investigations initiated an investigation on May 22, 1992. Dr. Bodian

requested, in a letter dated January 25, 1993, that the License be terminated.

In view of Dr. Bodian's willful failure to adhere to NRC requirements, as well

as the apparently willful failure to provide complete and accurate infomation

to the NRC, thereby endangering patients to whom the doses were administered,

the NRC needed certain information to determine whether there existed

reasonable assurance that Dr. Bodian's activities conducted under other NRC

licenses would be performed safely and in accordance with requirements.

Accordingly, a Demand for Information (DFI) was issued to Dr. Bodian on June

24, 1993, that requested him to list all NRC licenses on which he was then

listed as an authorized user, and to explain why the NRC should not issue an

order to preclude nie from any involvement in licensed activities in the

future.

NUREG-0940. PART I A-46

__ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



. - . . - . -

|

!

.

On July 20, 1993, Dr. Bodian responded to the Demand for information stating

that (1) on infrequent occasions a precalibrated dose of radiciodine was

administered without prior use of dose calibrator; (2) a request for
,

termination of his license (No. 29-12417-01) was made on January 25, 1993; and
i

(3) his listing (as an authorized user) on the Englewood Hospital license (No.
1

29-08519-01) was a carry over from years ago, and that any administration of

radiophamaceuticals to hi_s patients at Englewood Hospital was done under the

supervision of the hospital radiology department.
,

<

The NRC O! report issued July 26, 1993 determined that notwithstanding Dr.

Bodian's statements to the NRC, the doses, with a few exceptions, were not

assayed with a dose calibrator prior to administration, even though Dr. Bodian

was aware that such assays were required. This finding is based on the fact
M

that although the Licensee's records indicate that 30 todine-131 doses were

provided to patients between January 1990 and April 1992, the NRC has found

that most doses were not assayed for the Licensee in the Hospital's dose

calibrator during that time. This willful failure to adhere to this
'

requirement, as well as the willful false statements to the NRC during the

inspection on April 6. 1992 and the April 7, 1992 telephone conversation,
1

constitute violations of 10 CFR 35.53, 10 CFR 30.9, and 10 CFR 30.10. !4

I

!!!

1

:

Based on the above, it appears "; P . Bodian, the Licensee, engaged in.

deliberate misconduct that constitstes a violation of 10 CFR 30.10(a)(1) and

that has caused the Licensee to be in violation of 10 CFR 35.53. It further

i
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appears that Dr. Bodian deliberately provided to NRC inspectors information

that he knew to be incomplete or inaccurate in some respect material to the

NRC, in violation of 10 CFR 30.09 and 10 CFR 30.10(a)(2). Dr. Bodian has

demonstrated an unwillingness to comply with Comission requirements. NRC

must be able to rely on its licensees to comply with NRC requirements,

including the requirement to provide complete and accurate information.

Willful violations are of particular concern to the Comission because they

undermine the Commission's reasonable assurance that licensed activities will

be conducted in accordance with NRC requirements. Dr. Bodian's actions have

raised serious doubt as to whether he can be relied upon to comply with NRC

requirements and to provide complete and accurate information to the NRC.

Consequently, protection of the public health, safety and interest require

that Dr. Bodian be prohibited from engaging in NRC-licensed activities for a

period of 5 years and to notify the NRC prior to resumption of any NRC-

licensed activities at any facility after termination of the five year

prohibition.

In telephone conversations on July 18, 19, and 20, 1994, with Dr. Ronald R.

Bellamy of the NRC Region I office, Dr. Bodian agreed not to be involved in

any NRC-licensed activities for a period of five years, and to notify the NRC

prior to resumption of any licensed activities at any facility after that five

year prohibition. I find that the Dr. Bodian's commitments as set forth in

that conversation are acceptable and necessary and conclude that with these

comitments the protection of the public health and safety is reasonably

assured. In view of the foregoing, I have determined that the public health

and safety require that the Dr. Bodlan's comitments in the telephone
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i conversations of July 18,19, and 20.1994 be confirmed by this Order. Dr.
I

Bodian has agreed to this action. Pursuant to 10 CFR 2.202, I have also

detemined that the significance of the violations describ6d above is such

that the public health and safety require that this Order be imediately

effective.2

1

!

IV

j Accordingly, pursuant to sections 81, 161b, 1611, 1610, 182 and 186 of the

Atomic Energy Act of 1954, as amended, and the Comission's regulations in 10

CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT:<

1. For a period cf five years from the date of this Confirmatory Order,

Jerome E. Bodian, M.D., shall not engage in any NRC-licensed activities.

NRC-licensed activities are those activities which are conducted;

pursuant to a specific or general license issued by the NRC, including,
;

but not limited to, those activities of Agreement State licensees

conducted pursuant to the authority granted by 10 CFR 150.20.

2. When, for the first ties, Dr. Bodian is employed in NRC-licensed

! activities following the five year prohibition, he shall notify the

Regional Administrator, NRC Region I, 475 Allendale Road, King of
2

Prussia, Pennsylvania 19406, within 20 days prior to engaging in NRC-

licensed activities, including activities under an Agreement State

license when activities under that license are conducted in areas of NRC

:
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jurisdiction pursuant to 10 CFR 150.20. The notice shall include the

name, address, and telephone number of the NRC or Agreement State

licensee and the location where licensed activities will be performed.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon a showing by Dr. Bodian of good cause.

V

Any person adversely affected by this Confirmatory Order (Effective

Immediately), other than Dr. Bodian, may request a hearing within 20 days of

its issuance. Any request for a hearing shall be submitted to the Secretary,

U.S. Nuclear Regulatory Commission ATTN: Chief, Docketing and Service

Section, Washington. 0.C. 20555. Copies also shall be sent to the Director.

Office of Enforcement, U.S. Nuclear Regulatory Commission, Washington, D.C.

20555, to the Assf stant General Counsel for Hearings and Enforcement at the

same address, to the Regional Administrator, NRC Region I, 475 Allendale Road,

King of Prussia, Pennsylvania 19406, and to Dr. Bodian. If such a person

requests a hearing, that person shall set forth with particularity the manner

in which his or her interest is adversely affected by this Order and shall

address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by a person whose interest is adversely affected,

the Commission will issue an Order designating the time and place of any
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hearing, if a hearing is held, the issue to be considered at such hearing

shall be whether this Confirmatory Order (Effective imediately) should be I

sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), any person adversely affected by this'

Order, other than Dr. Bodian, say, in addition to demanding a hearing, at the

time the answer is filed or sooner, move the presiding officer to set aside

the imediate effectiveness of the Order on the ground that the Order,

including the need for imediate effectiveness is not based on adequate' !

evidence but on mere suspicion, unfounded allegations, or error,
l

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings. AN ANSWER OR REQUEST FOR A HEARING SMALL NOT STAY THE

IMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY Com ISSION

dp

Hugh Thompson, r.

Dep y Executive Di or for
Nuclear Naterial faty, Safeguards,
and Operations Support

:

|Dated at Rockville, Maryland
|thisf4h day of September 1994
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|

IA 94-015

Mr. John W. Boomer
ADDRESS DELETED

Dear Mr. Boomer:
J

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IPO4EDIATELY)

The enclosed Order Prohibiting Involvement In NRC-Licensed Activities
(Effective lamediately) is being issued as a consequence of your deliberate
violation of 10 CFR 35.70(e) and 10 CFR 30.10 while President of Chesapeake
Imaging Center, Chesapeake, West Virginia. Based on an investigation
conducted by the NRC's Office of Investigations (01), the NRC staff has
determined that you deliberately violated NRC requirements by failing to
conduct weekly surveys for removable contamination. After being advised by
your staff of the regulatory requirement and the fact that instrumentation was
not available to perfom the required survey, you failed to provide the
required instrumentation and permitted licensed activities to continue. A
copy of the synopsis of the 0! investigation was provided to you by letter
dated December 2, 1993, and again by letter dated February 28, 1994. An
enforcement conference by telephone was held with you on March 8, 1994. The
suonary of this conference was sent to you on Narch 16, 1994.

J

Such conduct is unacceptable to the NRC. Therefore, after consultation with
the Commission, I have been authorized to issue the enclosed Order Prohibiting
Involvement In NRC-Licensed Activities (Effective immediately). Failurs to
comply with the provisions of this Order say result in civil or criminal
sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

|
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In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter with your addre',s deleted and the enclosure will be placed in the
NRC's Public Document Roop

Sincerely,

i [ nn
' s

Hugh)L. Thompson, .

Deputy Executive Dire for
Nuclear Materials Safety, Safeguards

and Operations Support

Enclosure: Order Prohibiting Involvement In NRC-Licensed Activities
| (Effective Immediately)

cc w/ enclosure
Public Document Room

State of West Virginia, Director
Department of Public Health

State of California, Director
Department of Public Health

All States

Chesapeake Imaging Center, Inc.
11940 MacCorkle Avenue
Chesapeake. West Virginia 25315

|

|
|
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UNITED STATES
NUCLEAR REGULATORY Com !SSION

in the Matter of ) IA 94-015
)

John W. Boomer )
ADDRESS DELETED )

)

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECT!YE IM EDIATELY)

!

John W. Boomer has been a nuclear medicine technologist since 1972. On
~

February ll,1993, Mr. Boomer, as the President of Chesapeake Imaging Canter,

Inc. (CIC or Licensee) applied for an NRC license. On March 23, 1993

Materials License No. 47-25238-01 was issued to CIC by the Nuclear Regulatory

Commission (NRC or Commitssion) pursuant to 10 CFR Parts 30 and 35. The

license authorized the possession and use of radiopharmaceuticals for nuclear

medicine activities in accordance with the conditions specified therein. The

license was terminated this date.

II

On July 30, 1993, the NRC conducted an initial inspection of CIC at its

factitty located in Chesapeake, West Virginia. As a result of the inspection,

multiple violattens of NRC requirements were identified. One specific

violation identified involved the failure to perfons weekly surveys fori

removable contamination in the nuclear medicine department between March 24

and July 30, 1993. As a result of this inspection, a Notice of Violation is

being issued contemporaneous 1y with this Order.
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Between August 3 and September 30, 1993, an investigation was conducted by the

] NRC Office of Investigations (01) to determine if certain violations

identified during the July 30, 1993, inspection were the result of deliberate
1 misconduct. Based on investigative findings, the NRC staff concludes that

Nr. Boomer deliberately caused CIC to violate the requirement to perform the

weekly contamination surveys, after being advised by the CIC facility Nanager

and CIC technical consultant that such surveys were required. Nr. Boomer was

aware of the NRC requirement to perform weekly contamination surveys, yet

deliberately failed to meet the requirement in violation of 10 CFR 35.70(e)

and 10 CFR 30.10. |

|

A transcribed telephone enforcement conference between the NRC staff and Mr.

Boomer was held on March 8, 1994. Mr. Boomer indicated during the

enforcement conference that he had significant difficulties in obtaining the

funds from investors and did not recognize the severity of the noncompliance

but rather focused on the needs of patients traveling siles to obtain the

studies. Mr. Boomer also stated during the enforcement conference that he did )
accept responsibility for not obtaining the equipment in a more timely fashion j

and for not notifying NRC and indicated that he would exercise better judgment

in the future. From the discussions at the enforcement conference, the staff

bellens an order to remove Mr. Boomer from involvement in NRC-licensed

activities is warranted based on (1) the deliberate noncompliance with the

NRC's weekly survey requirement, (2) the fundamental lack of arsurance that he

will in the future comply with Commission requirements, (3) his position as

President, (4) his approximate 20 years expertence in NRC-licensed activities,

NUREG-0940, PART I A-55



. - - - . _. - . -. . _ . - _ - . - - .- - .- - - . - . - -- _ -.

h

3

and (5) his decision to cratinue operations although he knew he was not in !
compliance with the weekl, aurvey requirement.

III

Based on the above, Mr. Boomer engaged in deliberate misconduct which caused

the licensee to be in violation of 10 CFR 35.70(e). The NRC aust be able to

rely on the Licensee and its employees to comply with NRC requirements,

including the requirement to perfom weekly contamination surveys. Compliance

with the NRC requirement to perfom weekly contastnation surveys is necessary

to protect members of the public as well as Licensee employees from (

unnecessary radiation exposure that could result free undetected radioactive

contamination. perfomance of weekly contastnation surveys is an leportant
:

safety requirement intended to prevent radioactive contamination of patients. I

employees and other members of the public. Mr. Boomer's deliberate actions in

causing the Licensee to violate these requirements have raised serious doubts
,

as to whether he can be relied on to be involved in NRC-licensed activities, i

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Consission's requirements ,

and that the health and safety of the public will be protected if Mr. Boomer

were pemitted at this time to be involved in NRC-Itcensed activities.
|

Therefore, the public health, safety and interest require that Mr. Boomer be '

prohibited from any involvement in NRC-licensed activities for a period of

three years from the date of this Order, and if he is currently involved with

another licensee in NRC-Itcensed activities, he must feuesdiately cease such

i

!
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activities, and infore the NRC of the name, address and telephone number of

the employer, and provide a copy of this order to the employer. During this

period Mr. Boomer also shall be required to provide a copy of this Order to

any prospective employer who engages in NRC-licensed activities prior to the

time that Mr. Boomer accepts employment with such prospective employer. The

purpose of this notice is so that any prospective employer is aware of Mr.

Boomer's prohibition from engaging in NRC-Itcensed activities. Additionally,

Mr. Boomer is required to notify the NRC of his first employment in

NRC-licensed activities following the prohibition period. Furthermore,

pursuant to 10 CFR 2.202, I find that the significance of Mr. Boomer's conduct

described above is such that the public health, safety and interest require

that this Order be lamediately effective.

IV

Accordingly, pursuant to sections 41, 161b, 161c, 1611, 1610, 182 and 186 of

the Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMEDIATELY, THAT:

1. Mr. John W. Boomer is prohibited for three years from the date of this

Order free any involvecent in NRC-licensed activities. NRC-licensed

activities are those activities which are conducted pursuant to a

specific or general license issued by the NRC, including, but not

limited to, those activities of Agreement State licensees conducted

pursuant to the authority granted by 10 CFR 150.20.
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2. For a period of three years from the date of this Order, Nr. John W.

Boomer shall provide a copy of this Order to any prospective employer

f who engages in NRC-licensed activities (as defined in 1 above) prior to

f
his acceptance of employment with such prospective employer. The purpose

|

|
of this requirement is to ensure that the employer is aware of Mr.

Boomer's prohibition from engaging in NRC-licensed activities.

The first time Mr. Boomer is employed in NRC-licensed activities3.

following the three year prohibition, he shall notify the Regional

Administrator, NRC Region II, 101 Marietta Street, NW, Suite 2900

Atlanta, Georgia 30323, at least five days prior to the performance of

licensed activities or his being employed to perfors NRC-licensed

activities (as described in 1 above). The notice shall include the

name, address, and telephone number of the NRC or Agreement State

licensee and the location where the licensed activities will be

performed.

If Mr. Boomer is currently involved in NRC-licensed act%1tias at an4.

employer or entity, Mr. Boomer shall, in accordance with Paragcaph 1

above, tenediately cease such activities and provide notice within 20

days of the date of this Order to the Director, Office of Enforcement,

U. S. Nuclear Regulatory Coseission, Washington, DC 20555 of the name,

address and telephone number of the employer or entity where the

licensed activities are being conducted. Further, Mr. Boomsr shall

provide a copy of this Order to his employer if his employer is engaged

in MRC-licensed activities.

J
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The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon a showing by Mr. Boomer of good cause.

V

i

i

In accordance with 10 CFR 2.202, Mr. Boomer must, and any other person

adversely affected by this Order say, submit-an answer to this Order, and say

request a hearing on this Order, within 20 days of the date of this Order.

The answer say consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Boomer or any other
Iperson adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted ,

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,

Washington, DC 20555; to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region !!,

101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and to
|Mr. Boomer if the answer er hearing request is by a person other than

Mr. Boomer. If a persen other than Mr. Boomer requests a hearing, that person

shall set forth with particularity the sanner in which his or her interest is

adversely affected by this Order and shall address the criteria set forth in

10CFR2.714(d).
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If a hearing is requested by Mr. Boomer or a person whose interest is

adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Nr. Boceer, or any other person adversely

affected by this Order, say, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the presiding officer to set aside the

immediate effectiveness of the Order on the ground that the Order, including

the need for immediate effectiveness, is not based on adequate evidence but on
,

more suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in Section

| IV above shall be final 20 days from the date of this Order without further

Order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE

IletEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY CopellS$10N

;
Hug L. Thomps , Jr.

ty Executive Di or for
Nuclear Naterials Saf . Safeguards and

Operations Support

Dated ille, Maryland
this ay of July 1994

I |
I

i
|
|

|

|
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IA 95-029 August 7, 1995

Steven Cody
(HOME ADORESS DELETED
10 CFR 2.790(A))

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIRING CERTAIN NOTIFICATION TO NRC (EFFECTIVE IM EDIATELY)
(NRC Investigation Report No. 3-93-014R)

Dear Mr. Cody:

The enclosed Order (Enclosure 1) is being issued as a result of an
investigation conducted by the NRC Office of Investigations (01) between
November 1993 and October 1994, which found that while you were employed as a
radiographer by Mid American Inspection Services, Inc. at a gas line project
near Kalkaska, Michigan, from October 1992 to April 1993, you deliberately
failed to supervise radiographer's assistants during radiographic operations
in violation of 10 CFR 30.10. " Deliberate misconduct" and 10 CFR 34.44,
" Supervision of radiographer's assistants." The violation is fully described
in the enclosed Order and represents the performance of NRC licensed
activities by a technically unqualified individual. Your actions also placed
Mid American Inspection Services in violation of 10 CFR 34.44. A Notice of
Violation (Enclosure 2) is also being issued to Mid American. The synopsis of
the 01 report was mailed to you on April 12, 1995, and on May 15, 1995, a
transcribed enforcement conference was held by telephone, j

The Order prohibits your involvement in NRC-licensed activities for one year
from the date of the Order. In deciding to issue a one-year prohibition, the
NRC is mindful of the fact that you have not been working as a radiographer
since leaving Mid American in 1993. If you had been working as a ,

radiographer, the period of prohibition would have been considerably longer. |
In addition, for three years after the one year prohibition period, the Order
also requires you to notify the NRC within 20 days of your employment or
involvement in licensed activities. Pursuant to Section 223 of the Atomic
Energy Act of 1954, as amended, any person who deliberately violates, attempts
to violate, or conspires to violate, any provision of this Order is subject to
criminal prosecution as set forth in that section.

You are required to respond to this Order and should follow the instructions
specified in Section V of the Order when preparing your response. Questions
concerning this Order should be addressed to James Lieberman, Director, Office
of Enforcement, who can De reached at telephone number (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter with your address removed, and the enclosure will be placed in the
NRC Public Document Room (PDR). To the extent possible, your response should
not include any personal privacy information or proprietary information so
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Steven Cody -2-

that it can be placed in the POR without redaction. However, if you find it
necessary to include such information, you should clearly indicate the
specific information that you desire not be placed in the PDR, and provide the
legal basis to support your request for withholding the information from the
public.

The responses directed by this letter and the enclosed Order are not subject
to the clearance procedures of the Office of Management and Budget as required
by the Paperwork Reduction Action of 1980, Public Law No. 96-511.

Sincerely,

]g W
''

James Lieberman, Director
Office of Enforcement

Docket No. 030-31160
License No. 21-26060-01

Enclosures:
1. Order Prohibiting involvement in NRC

Licensed Activities and Requiring ,

Certain Notification to NRC
2. Notice of Violation to Mid American

Inspection Services, Inc,

cc w/ Enclosure 1:
Mid American Inspection

Services, Inc.

|

|

:
I

|
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UNITED STATES
NUCLEAR REGULATORY CONMISSION

In the Matter of ) IA 95-029
)

STEVEN CODY )
)

ORDER PR0HIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(D0lEDIATELY EFFECTIVE)

I

From approximately January 1990, to April 24, 1993, Steven Cody was employed

as a radiographer by Mid American Inspection Services, Inc. (Mid American

Inspection or Licensee). Mid American Inspection holds Byproduct Material

License No. 21-26060-01 issued by the U. S. Nuclear Regulatory Commission (NRC I
l

or Conmiission) pursuant to 10 CFR Parts 30 and 34 on June 13, 1989. The |

license authorizes the use of iridium-192 in sealed sources for industrial

radiography and depleted uranium as solid metal to shield exposure devices and

source changers. Licensed material is authorized for use at the facility

located at 1206 Effie Road, Gaylord, MicH gan, and at job sites located

throughout the United States where the NRC maintains jurisdiction. The
|

"

license was due to expire on August 31, 1994, but is under timely renewal.

!!

During the period of approximately October 1992 to April 1993 the Licensee

performed industrial ra'diography on a gas line project near Kalkaska,

Michigan. Mr. Steven Cody was a radiographer assigned to the project. As a

radiographer, Mr. Cody was responsible for compliance with the Commission's

regulations, including the personal supervision of any radiographic operation

performed by radiographer's assistants working with him. 10 CFR 34.2 defines
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a radiographer's assistant as any individual who under the personal

supervision of_a radiographer, uses radiographic exposure devices, sealed

sources or related handling tools, or radiation survey instruments in

lradiography.
;

I

On May 13, 1993, the Licensee received information that indicated that Mr. I

Cody routinely failed to supervise radiographer's assistants during

radiographic operations at the Kalkaska, Michigan, project. On May 14, 1993, !

the Licensee notified the NRC Region III office of the potential violation.

The NRC Office of Investigations (01) investigated the matter. Sworn

testimony of radiographer's assistants confirmed that Mr. Cody was not always

present when the assistant performed radiographic operations. The testimony

indicated that at times Mr. Cody left the work site leaving the radiographer's

assistant alone to conduct radiographic operations. Mr. Cody admitted to 01

in a sworn statement that he sometimes left the job site while an assistant

conducted radiographic operations. Mr. Cody stated to 01 and during the

enforcement conference that he would only leave the job site at the

assistant's suggestion that the remaining radiographic operations could be

performed without any assistance from Mr. Cody.

01 developed information that indicated that Mr. Cody was familiar with the

NRC requirement to have a radiographer present whenever a radiographer's

assistant performed radiographic operations.

,

i

|
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Mr. Cody's failure to supervise radiographer's assistants during radiography

operations is a violation of 10 CFR 34.44, " Supervision of radiographers'

assistants." 10 CFR 34.44 requires that whenever a radiographer's assistant

uses radiographic exposure devices, sealed sources or related source handling

tools, or conducts radiation surveys required by 10 CFR 34.43(b) to determine

that the sealed source has returned to the shielded position after an

exposure, he shall be under the personal supervision of a radiographer. The

personal supervision shall include: (a) the radiographer's personal presence

at the site where the sealed sources are being used, (b) the ability of the

radiographer to give immediate assistance if required, and (c) the

radiographer's watching the assistant's performance of the operations referred

to in this section.

Contrary to the requirements of 10 CFR 34.44, Mr. Cody was not personally

present on more than one occasion at the site where sealed sources were used.

Therefore, he did not have the ability to give immediate assistance if

required and he could not watch the assistant's performance of radiographic

operations.

Furthermore, 10 CFR 30.10 states that any licensee or any employee of a

licensee may not engage in deliberate misconduct that causes or, but for

detection, would have caused a licensee to be in violation of any rule,

regulation, or order, or any term, condition, or limitation of any license

issued by the Commission. Deliberate misconduct means, in part, an

intentional act or omission that the person knows: (1) would cause a licensee
1
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to be in violation of any rule, regulation or any term, condition, or

limitation of any license issued by the Commission; or constitutes a violation

of a procedure of a licensee.

Mr. Cody's failure to be present during radiographic operations conducted by a

radiographer's assistant is a violation of 10 CFR 34.44 and his violation of

that requirement is considered deliberate because Mr. Cody was fully aware of

the requirements of 10 CFR 34.44, yet he intentionally elected to leave the

job site.

III |

Based on the above, the NRC concludes that Steven Cody engaged in deliberate

misconduct that caused a violation of 10 CFR 34.44 when he failed to be

personally present whenever a radiographer's assistant under his supervision

performed radiographic operations. The NRC must be able to rely on its

licensees sad the employees of licensees, to comply with NRC requirements,

including the requirement that radiographic operations cannot be conducted by

a radiographer's assistant unless a radiographer is present during such

operations. The deliberate violation of 10 CFR 34.44 by Mr. Cody, as

discussed above, has raised serious doubt as to whether he can be relied on to

comply with NRC requirements.

Consequently, I lack the requisite assurance that Steven Cody will conduct

licensed activities in compliance with the Commission's requirements or that

the health and safety of the public will be protected if Mr. Cody was

|

|
|
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permitted at this time to be involved in NRC-licensed activities. Therefore,

the public health, safety and interest require that for a period of one year

from the date of this Order, Steven Cody be prohibited from any involvement in

NRC-licensed activities for either: (1) an NRC licensee, or (2) an Agreement

State licensee performing licensed activities in areas of NRC jurisdiction in

accordance with 10 CFR 150.20. In addition, for three years commencing after

the one year period of prohibition, Mr. Cody must notify the NRC of his

employment or involvement in NRC-licensed activities to ensure that the NRC

can monitor the status of Mr. Cody's compliance with the Comission's

requirements and his understanding of his commitment to compliance.

Furthermore, pursuant to 10 CFR 2.202, I find that the significance of

Mr. Cody's conduct is such that the public health, safety, and interest

require that this Order be immediately effective.

|

IV

Accordingly, pursuant to sections 81, 161b, 1611, 161o, 182, and 186 of the

Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMMEDIATEl.Y THAT:

1. Steven Cody is prohibited for one year from the date of this Order from

ongaging in any NRC-licensed activities. NRC-licensed activities are

those activities that are conducted pursuant to a specific or general
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license issued by the NRC, including, but not limited to, those

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20.

|

2. For three years after the above one year period of prohibition has

expired Steven Cody shall, within 20 days of his acceptance of each

employment offer involving NRC-licensed activities or his becoming

involved in NRC-licensed activities, as defined in Paragraph IV.1 above,

provide notice to the Direct 1r, Office of Enforcement, U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where he is, or will

be, involved in the NRC-licensed activities. In the first notification,

Steven Cody shall include a statement of his commitment to compliance
t

with regulatory requirements and the basis why the Commission should

have confidence that he will now comply with applicable NRC

requirements.

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Cody of good cause.

V

in accordance with 10 CFR 2.202, Steven Cody must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

When good cause is shown, consideration will be given to extending the time to
!
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request a hearing. A request for extension of time must be made in writing to

the Director, Office of Enforcement, and include a statement of good cause for

the extension. The answer may consent to this Order. Unless the answer

consents to this Order, the answer shall, in writing and under oath or

affirmation, specifically admit or deny each allegation or charge made in this

Order and shall set forth the matters of fact and law on which Mr. Cody or

other person adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing shall be

submitted to the Secretary, U. S. Nuclear Regulatory Commission, Attn: Chief,

Docketing and Service Section, Washington D.C. 20555. Copies also shall be

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, D.C. 20055, to the Assistant General Counsel for

Hearings and Enforcement at the same address, and to the Regional

Administrator, NRC Region III, 801 Warrenville Road, Lisle, Illinois 60632-

4531 if the answer or hearing request is by a person other than Mr. Cody. If

a person other than Mr. Cody requests a hearing, that person shall set forth

with particularity the manner in which his or her interest is adversely

affected by the Order and shall address the criteria set forth in

10 CFR 2.714(d).

If a hearing is requested by Mr. Cody or a person whose interest is adversely

affected, the Commission will issue an Order designating the time and place of

any hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Order should be sustainad.
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Pursuant to 10 CFR 2.202(c)(2)(i), Steven Cody, or any other person adversely

affected by this Order, may, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the presiding officer to set aside the

inmediate effectiveness of the Order on the ground that the Order, including

the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, or written approval of an extension

of time in which to request a hearing, the provision specified in Section IV

above shall be final 20 days from the date of this Order without further order

or proceedings. If an extension of time for requesting a hearing has been

approved, the provisions specified in Part IV shall be final when the

extension expires if a hearing request has not been received. AN ANSWER OR A

REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION

bk4
James Lieberman, Director
Office of Enforcement

Dated it Rockville, Maryland
this 7th day of August 1995

,

.

1

I

1

|
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f f UNITED STATES
i j NUCLEAR REGULATORY COMMISSION

'

* t WASHINGTON. D C. M1

%, ' /
i *...*

M 22 %
IA 94-003

Mr. Robert C. Dailey
(Address deleted)

Dear Mr. Dailey:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED
OR REGULATED ACTIVITIES (EFFECTIVE IMMEDIATELY)

The NRC received Licensee Event Reports from two NRC licensees
indicating that an employee of Nuclear Support Services, Inc.,
(NSSI) had been improperly granted unescorted access at their
plants based on written requests from you certifying that the
individual had met all Fitness for Duty requirements. These
requests belied the fact that the individual had four past drug-
related access denials at other nuclear plants since 1987. When
asked about these mattere by an investigator from the NRC Office
of Investigations (OI Report No. 3-91-017) in January 1993, you
stated that you had made the licensees aware of the past access ;denials while they were considering the applications for access
authorization. Additional evidence obtained during the OI
investigation proved this to be a falso statement. Providing
false information to the Commission is a violation of 10 CFR
50. 5 (a) (2 ) of the Commission's regulations.

The enclosed order is being issued because of your violation of
10 CFR 50.5(a) (2) as described in the Order. You must respond to
and comply with the Order. Failure to comply with the provisions |
of this order may result in civil or criminal sanctions.
Questions concerning this Order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at
(301) 504-2741.

At a separate matter, an Order is being issued to NSSI requiring,
among other things, that NSSI remove you from participation in
NRC-licensed or regulated activities. A copy of that order is
enclosed for your information and use. As indicated in that
Order, you may respond to th& NSSI order.
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Robert C. Dailey -2-!

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,a
a copy of this letter and the enclosure will be placed in the ]NRC's Public Document Roca. ,

1

Sincerely, i

f.
ames L. Milhoan,

Mputy Executive Director for Nuclear
Reactor Regulation, Regional Operations
and Research

jEnclosures As stated
cc w/ enclosure: 1

Nuclear Support Services, Inc.
lSECY

I

)

l

!
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

'

In the Matter of )
) IA 94-003 1Robert C. Dailey ) |,

I.

ORDER PRCHIBITING IWOLVEMENT IN CERTAIN
.

NRC-LICENSED OR REGULATED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

'

I

Robert C. Dailey is employed by Nucl' ear Support Services, Inc.

(NSSI) of Hershey, Pennsylvania, as Vice President of Safety.
NSSI provides health physics personnel and support to various

|
nuclear power plants. Mr. Dailey was the NSSI Security Officer

!from November 1989 to May 1991. As NSSI Security officer, 1
,

Mr. Dailey was responsible for requesting unescorted access
'

authorization for NSSI personnel to nuclear power plants which

included complying with the NRC fitness-for-duty (FFD) program'

requirements (10 CFR Part 26).

II

Mr. Dailey, as a representative of NSSI, provided letters to NRCt

reactor licensees requesting unescorte4 access authorization for
.

'

NSSI personnel and certifying that personnel met all FFD and

access authorization requirements. Licensees use thisJ

information in determining whether the individual should be

granted unescorted access authorization and this information is

therefore material.,

.
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|

2

III

On August 14, 1991, two NRC licensees (Northern States Power

Company (NSP) and Wisconsin Electric Power Company (WEPC))

submitted Licensee Event Reports (LER) to the Commission because

an NSSI employee had been improperly granted unescorted access to

the NSP Prairie Island plant and the UEPC Point Beach plant based

on written requests for such access from Mr. Dailey which stated

that the employee met all of the FFD requirements for unescorted
i

|access. However, in fact, the employee had four past drug-
!

related access denials at other nuclear power plants since 1987.

Both Licensee Event Reports noted that NSSI was aware of the past

denials.

An investigation was initiated by the NRC Office of

Investigations (OI). The OI investigation concluded that

Mr. Dailey had sent on three occasions to Point Beach, and one

occasion to Prairie Island, letters stating that the person for

whom he was requesting unescorted access had met all FFD

requirements and had no positive drug or alcohol use test results

within the previous five years. The OI investigation concluded

that the letters sent by Mr. Dailey were inaccurate because the

person did have positive drug or alcohol use test results.
|
1
IDespite the statements in the access authorization request

letters, Mr. Dailey told the OI investigator during a January

|

|

l
|
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I

3

1993 interview that he had verbally advised the appropriate NSP
"

i and WEPC security personnel of the past positive test results.

These licensee representatives denied being advised of such
.

information. Mr. Dailey's statement to the OI investigator,
which was subsequently determined to be false, constitutes a

)

violation of 10 CFR 50.5(a) (2) . )
, '

i i
'

IV
1
'

|
'

|

i The NRC must be able to rely on licensee contractor personnel to
lcomply with NRC requirements, including the requirement to

*

provide information and maintain records that are complete and I
|accurate in all material respects. Mr. Dailey's deliberate

i

violation of 10 CFR 50.5 has raised serious doubt as to whether,

s

. he can be relied upon to comply with NRC requirements and to
! provide complete and accurate information to the NRC, a licensee

or an employer engaged in NRC-licensed or regulated activites.
[
>

; consequently, I lack the requisite assurance that licensed
,

activities under NRC jurisdiction can be conducted by Mr. Dailey
in compliance with the Commission's requirements. Therefore, I

f have concluded that the public health, safety and interest
1

require that Mr. Dailey be prohibited from participating in NRC-

licensed or regulated activities for a period of five years from

j the date of this order. In addition, during the same period,
,

j should he seek employment with any person whose operations he

knows or suspects involve any NRC-licensed or regulated
.

d

J

NUREG-0940. PART I A-75

_ _ _ _ _ _ __ _ _ _ __



. _ . _ . .. . - _ _ _ _ ._ _ _ __

|

4 |

|

activities, Mr. Dailey is required to give notice of the
,

l

existence of this order to that person to assure that such

employer is aware of Mr. Dailey's history and the restrictions on

his activities imposed by this order. Furthermore, pursuant to

10 CFR 2.202, I find that the significance of the conduct

described above is such that the public health, safety and

interest require that this Order be immediately effective.
~

V

Accordingly, pursuant to sections 62, 63, 81, 103, 161b, 1611,

161o, 182, and 186 of the Atomic Energy Act of 1954, as amended,

and the Commission's regulations in 10 CFR 2.202, 10 CFR 26.27,

and 10 CFR 50.5, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY,

THAT

1. Robert C. Dailey is prohibited for five years from the

date of this Order from participating in NRC-licensed

or regulated activities.

2. Should Robert C. Dailey seek employment with any person

or entity whose operations he knows or has reason to

believe involve any NRC-licensed or regulated

activities during the five-year period from the date of

this order, Mr. Dailey shall provide a copy of this

order to such person or entity at the time Mr. Dailey
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5

is soliciting or negotiating employment so that the

person or entity is aware of the order prior to making
an employment decision.

The Director, Office of Enforcement, nay, in writing, relax or |

|

rescind any of the above conditions upon demonstration by '

Mr. Dailey of good cause.

VI |

In accordance with 10 CFR 2.202, Robert C. Dailey must, and any

other person adversely affected by this order may, submit an

answer to this order, and may request a hearing on this order,
within 20 days of the date of this Order. The answer may consent

to this Order. Unless the answer consents to this order, the

answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this

order and shall set forth the matters of fact and law on which
Robert C. Dailey or other person adversely affected relies and,

the reasons as to why the Order should.not have been issued. Any

answer or request for a hearing shall be submitted to the
,

!

Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief,

Docketing and Service section, Washington, DC 20555. Copies also

shall be sent to the Director, office of Enforcement, U.S.

Nuclear Regulatory Commission, Washington, DC 20555, to the

Assistant General Counsel for Hearings and Enforcement at the
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|

!
,

6j

i

; same address, to the Regional Administrator, KRC Region III, 801
i

Warrenville Road, Lisle, IL 60532-4351, and to Robert C. Dailey,,

if the answer or hearing request is by a person other than Robert

C. Dailey. If a person other than Robert C. Dailey requests a

hearing, that person shall set forth with particularity the
j

aanner in which his or her interest is adversely affected by this

Order and shall address the criteria set forth in 10 CtR
|

2.714(d). !

If a hearing is requested by Robert C. Dailey or a person whose

interest is adversely affected, the Commission will issue an

order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Robert C. Dailey, or any other

person adversely affected by this order, say, in addition to

demanding a hearing, at the time the answer is filed or sooner,

move the presiding officer to set aside the immediate

effectiveness of the Order on the ground that the order,

including the need for immediate effectiveness, is not based on

adequate evidence but on mere suspicion, unfounded allegations,

or error.

In the absence of any request for hearing, the provisions

specified in Section IV above shall be final 20 days from the
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; date of this Order without further order or proceedings. AN
!

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE.

; EFFECTIVENESS OF THIS ORDER.

; FOR THE NUCLEAR REGULATORY COMMISSION

! w L. 77[E
"ames L. Milhoan
puty Executive Director for Nuclear

Reactor Regulation, Regional opvarations
: and Research

Dated a$ Rockville, Maryland4
'

this p'ay of March 1994
I

l
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION 00CXE7E:

USNo:
ATOMIC SAFETY AND LICENSING BOARD

3W 40 18 P 2 .8Before Administrative Judges:

Charles Bechhoefer, Chairman Offl - . ' ~ ~ -

00C MY'" , '.'i.'Ggg4fgf($' h'Dr. Richard F. Cole ~
:

Dr. Jerry R. Kline

In the matter of

NUCLEAR SUPPORT SERVICES, INC.

EA 93-236: Order Requiring the Docket Nos. EA 93-236
Removal of an Individual IA 94-003
From NRC Licensed or
Regulated Activities and
Order ;recting Review of
Personnel Security Files ASLBP Nos. 94-692-05-EA
sEffective Immediately) 94-691-04-EA

RCBERT C. CAILEY

IA 94-IO3: Order Prohibiting
Involvement in Certain NRC-
Licensed or Regulated
Activities (Effective August 18, 1994
Immediately)

MEMORANDUM AND ORDER
(Accrevine settlement Aareement and Terminatino Proceedine)

These proceedings involve two enforcement actions

brought by the NRC Staff. The first would have directed

Nuclear Support Services, Inc. (NSSI) to remove an

individual from NRC-licensed or regulated activities for

five years. The second would have prohibited that same

i individual from participating in NRC-licensed or regulated

activ ties for the same period. Certain near-term

corrective actions were also sought.

9404015
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2. .

By Memerandum and Order (Consolidating Proceedings and

Granting Extenslen of Time), dated May 4, 1994
,
'

; unpublished: , we granted the requests for a hearing and

consolidated the two proceedings. On June 27, 1994, we

issued a Notice of Hearing and Prehearing Conference,

59 Fed. Reg. 34454 (July 5, 1994). Following a July 12,

1994 prehearing conference, we issued our First Prehearing

Conference Order (Establishing Initial Discovery Schedules),
4

"

dated July 15, 1994 (unpublished). In that Order, we noted

that at :he conference we had urged the parties seriously to

cens; der se:-lee.ent of these proceedings. (On June 21,

1994, pr:cr 50 the conference NSSI/Dailey advised us that

they had reached a settlement agreement wi h regard to the
d

; sher: er relief sought by the Staff and were withdrawing

; their requests for a hearing with respect to those aspects

I
cf the Staff's NSSI enforcement order.)

On August 11, 1994, the parties filed a' Joint Motion To

Appreve Se lement Agreement and Terminate proceeding. A

copy of the agreement was attached, and is appended to this

Order. According to the Motion, NSSI and Mr. Dailey have

entered a compromise because they desire to avoid the

expense and hardship of litigation. The Staff believes that
'

'

the set:lement agreement is in the public interest.

We have carefully reviewed the compromise agreement and

note that 1: provides a significant degree of the relief

sought by the Staff. We agree with the parties that it is
,
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:ensastent w h the public :nterest and, censequently, we
crant the J: int MO::en, arrreve the settlement agreement,

and, accordingly. ter inate the preceeding.
IO IS 50 OROEREO.

!

lThe Atomic Safety and
Licensing Board

.

n o .N
Charles Bec.4hoefer, gnairman
ADMINISTRATIVE JUDGE *

s1 _

. - -
-

.

Dr. Richard F. Cole
i

AOMINISTRATIVE JUDGE |
1

\ . |

U M khd
pr. Jerry'R.' Kline
AOMINISTRATIVE JUDGE

R e : k v i .' .' e , MO.
August .S. *994.

A :achment: Settlement Agreement
;
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f SETTLEENT AGREEENT
|

WHEREAS, on March 22, 1994 the Nuclear Regulatory Commission
("NRC") issued an order to Nuclear Support Services, Inc.
("NSSI") captioned "EA 93 236" (59 Fed. Reg. 14429 (March 28,
1994)) (hereafter "NSSI Order"), and issued an order to Robert C.
Dailey captioned "IA 94-003" (59 Fed. Reg. 14688 (March 29,
1994)) (hereafter "Dailey Order"); and

WHEREAS, NSSI and Mr. Dailey have, answered the NRC's orders
and have requested a hearing on the orders, and NSSI and the NRC
Staff later entered into a Settlement Agreement with regard to
Part IV.B of the NSSI Order on June 21, 1994; and

WHEREAS, NSSI and Mr. Dailey have engaged in negotiation and
comprcmise because they desire to avoid the expense and hardship
of litigation; and -

WHEREAS, the remaining issue before the NRC's Atomic Safety |
and *icensing Board (" Board"), whether the Dailey Order and Part
IV.A of the NSSI Order should be sustained, need not be
adjudicated because the NRC Staff, Mr. Dailey and NSSI have
reached a compromise by which NSSI and Mr. Dailey have agreed to i

accept certain restrictions on Mr. Dailey's activities, as |described below; and
!

WHEREAS, the NRC Staff believes that this Settlement
Agreement is in the public interest;

NOW, THEREFORE, in consideration of the mutual promises made
herein, NSS , Mr. Dailey, and the NRC Staff agree as follows:

1. NSSI agrees to restrict Mr. Dailey from conducting
security screening or fitness-for-duty activities (10 CFR Parts
26, 50, & 73) until March 22, 1996.

2. NSSI agrees that, if contacted by another person or
company considering employing Mr. Dailey to conduct security
screening or fitness for duty activities (10 CFR Parts 26, 50, &
73) prior to March 22, 1996, NSSI will advise that person of the
existence of this Settlement Agreement and will provide them a
copy of this Settlement Agreement.

3. Mr. Dailey agrees that he will not conduct security
screening or fitness for-duty activities (10 CFR Parts 26, 50, &
73) while employed by NSSI or any other person or company prior
to March 22, 1996.

Page 1 of 3
August 10, 1994
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4. Mr. Dailey agrees that, during the one year period from
March 22. *996 until March 22, 1997, he will provide notice to
the Director, Office of Enforcement within thirty days after
commencing employment with any organization other than NSSI,
where his duties include responsibilities for conducting security
screening or fitness for duty activities (10 CFR Parts 26, 50, &
73).

5. The NRC Staff hereby rescinds and vacates the Dailey
Order and Part IV.A of the NSSI Order.

6. The NRC Staff agrees that Mr. Dailey's role as NSSI's
Vice President Corporate' Safety is co6sistent with this
Settlement Agreement, in that his duties do not include
responsibilities for conducting security screening or
fitness for duty activities (10 CFR Parts 26, 50, & 73).

7 Nothing in this agreement shall be construed so as to
restr:ct Mr. Dailey from being subject to security' screening or j

fitness-for-duty requirements.

8. NSS! and Mr. Dailey and the NRC Staff agree to file a
joint motien requesting the Board to approve this Settlement
Agreement and terminate the proceeding, pursuant to the

.

'

Commission's regulations in 10 CFR $ 2.203. If the Settlement
Agreement is not approved or is changed in any substantive manner
by the Board, it may be voided by any party by giving written
notice to the parties and the Board. The parties agree that
under these circumstances and upon request they will negotiate in
good faith to resolve differences.

9. The parties understand and acknowledge that there has
not been any ad]udication of any wrongdoing by Mr. Dailey and
tha: th:s Settlement Agreement is the result of a compromise and
shall no: for any purpose be construed: (a) as an admission by
NSSI or Mr. Dailey of any wrongdoing or regulatory violation; (b)
as an admission that the NRC has jurisdiction to issue orders to
NSSI or Mr. Dailey; or (c) as a concession by the NRC Staff that
no violation or wrongdoing occurred or that the NRC lacks
jurisdiction to issue orders to NSSI or Mr. Dailey.

10. The parties agree that no inference adverse to either
party shall be drawn based upon the parties having entered into
this agreement.

1

1

I'

Page 2 of 3
August 10, 1994
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:

i

IN W*'" NESS NECT, Mr. Lai".ey, WSSI and the WRC Staff have.

! caused :11e Ser.tlemact Agreement to be axacuted by their du.ly
autt ::,aed represastatives on'this 10th day of Aurast, 934,

3

: 1
I

f /_1 d4 = ___ )
.

%
aas Lieberman |

'

rector, Office of Raforcement.

.A. h elaar Regulatory Commission-

! 1Eashington, DC 20535

^

. :.t t

a@sst C. Dalley \

vice trasident Corporate Safety ,

Nuclear dupport Services., Inc.
West Market street
Campbelltown, PA 17010

C. 9:- 4
Jgre/C. Daich
CMiaman aat President
Nuclear Supperc Services, Inc.
West Market street
Campbelltown, PA 17010

1

Page 3 of 3
August 10, 1994

NUREG-0940, PART I A-85



- . - . - . . - ~ . . - - . - - - - . - - - --

I ''
UNITED STATES*

i j NUCLEAR REGULATORY COMMISSION
e

7 e WASM NGTON. D C M1
%, ... / !..

May 4, 1993

IA 93-001

Mr. Richard J. Gardecki
(Address)

Dear Sir:

SUBJECT: ORDER PROHIBITING INVOLVEKENT IN CERTAIN NRC-LICENSED
ACTIVITIES (EFFECTIVE IMMEDIATELY)

i

The enclosed order is being issued because of your violations of
10 CFR 40.10 of the Commission's regulations as described in the
order.

Failure to comply with the provisions of this order may result in
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at
(301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice",
a copy of this letter and the enclosures will be placed in the
NRC's Public Document Room.

Sincerely,

.

Nu L. Tho so '
.

e uty Exe ti e rector
r Nuclea isis safety,

safeguards and operations
Support

Enclosures As stated

cci Allied-signal, Inc.
All Agreement States
SECY

|
.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION i

j

'

In the Matter of )
) IA 93-001

Richard J. Gardecki );
) -

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I
;

| Richard J. Gardecki wa's recently employed by Allied-Signal, Inc.,

1 Metropolis, Illineis. Allied-Signal, Inc. (Licensee) holds
i l

License No. SUB-526 issued by the Nuclear Regulatory Commission !

(NRC or Commission) pursuant to 10 CFR Part 40. The license )

authorizes possession and conversion of uranium in accordance

with the conditions specified therein. Mr. Gardecki was employed

by the Licensee from about June 1991 through December 1992 in the |
'

position of Assistant Health Physicist, with responsibilities
I

involving compliance with NRC requirements for radiation

protection. Under the Licensee's organization and qualifications-

[ requirements, as specified in License Condition No. 9, an

Assistant Health Physicist is required to hold a bachelor's
.

degree. Failure to have a bachelor's degree holder in that

position constitutes a violation of License Condition No. 9.

I II

on October 5-7, 1992, an inspection was conducted at the

Licensee's facility at Metropolis, Illinois, as a result of

concerns raised within the NRC staff as to the education and

experience *of Richard J. Gardocki. As a result of information
<

;
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developed in that inspection, an investigation was conducted in

November and December 1992 by the Office of Investigations (OI).
j

The inspection and investigation revealed that Mr. Gardecki 1

intermittently took courses at the University of Delaware between

1962 and 1967 and in 1978, but did not accumulate sufficient
credits to earn a bachelor's degree. While employed at the

University of Delaware.between 1977 and 1981, Mr. Gardecki

prepared a transcript that falsely reflected sufficient hours of
credit at that University to entitle him to a Bachelor of Science
degree.

Mr. Gardecki subsequently used the falso transcript to obtain

employment at the University of Nebraska in about 1983, at

Westinghouse Radiological Services Division in about 1985, at I

Environmental Testing Inc., in 1988, and at the Licensee in about
June 1991. In each of these positions, Mr. Cardecki was involved

in activities licensed by the NRC or an Agreement State, pursuant
to an agreement with the NRC under section 274 of the Atomic
Energy Act of 1954, as amended.

|
In addition, Mr. Gardocki obtained employment as a Radiation .

Specialist at the NKC in 1987 by submitting a Standard Form 171

(SF171), Application for Federal Employment, which contained the

same falso information regarding a bachelor's degree at the
University of Delaware. He was allowed to resign his NRC

employment following identification of the falsehood. Also,
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3
,

I

during the OI investigation, he admitted that he had provided

false information to the NRC regarding prior employment by

General Dynamics in Denver, Colorado.

Further, in a transcribed sworn statesent on December 1, 1992, |

Mr. Gardecki deliberately provided falso information to oI

investigators when he. stated that he graduated from the

University of Delaware in 1961. When asked about the University
1

records indicating that he had not received a degree, Mr. !
l

Gardocki fabricated a story about the University having mixed his
.

record with that of his brother. He also deliberately provided j

falso information as to the accuracy of a University of Delaware j

transcript that he had submitted to the Licensee. In a i

transcribed, sworn statement to oI investigators on December 14,

1992, Mr. Gardecki admitted that he had provided falso

information in his sworn statements previously given to OI

investigators on December 1, 1992 concerning his academic record

and applications for employment.

III

Based on the above, Mr. Gardecki engaged in deliberate

misconduct, which through his employment (from about June 1991

through December 1992) in a position with educational

requirements that Mr. Gardocki did not meet, caused the Licensee

to be in violation of the organization and qualifications
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requirements of License Condition No. 9. Inis is a violation of
10 CFR 40.10. Mr. Gardecki also deliberately provided to NRC

investigators information that he knew to be inaccurate and was

in some respects material to the NRC which also constitutes a

violation of 10 CTR 40.10. As an Assistant Health Physicist for

the Licensee, Mr. Gardecki was responsible for performance of

required surveys and keeping of required records, all of which

provide evidence of compliance with Commission requirements. The i

NRC must be able to rely on the Licensee and its employees to

comply with NRC requirements, including the requirement to

provide information and maintain records that are complete and

accurate in all material respects. Mr. Gardecki's deliberate

actions in causing this Licensee to be in violation of License

Condition No. 9, a violation of 10 CFR 40.10, and his violation

of 10 CFR 40.10 caused by his deliberate misrepresentations to

the NRC have raised serious doubt as to whether he can be relied

upon to comply with NRC requirements and to provide complete and

accurate information to the NRC or to an employer. Mr.

Gardecki's misconduct (repeated on several occasions over several

years with several employers) caused this Licenses to violate a

commission requirement; and his falso statements to commission

officials demonstrate conduct that cannot and will not be
tolerated.

|

Consequently, I lack the requisite reasonable assurance that

i licensed activities in NRC jurisdiction can be conducted in
|

|
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| compliance with the Commission's requirements and that the health

and safety of the public will be protected, if Mr. Gardecki were

permitted at this time to be named as a Radiation Safety Officer

(RSO) on an NRC license or permitted to supervise licensed

activities (i.e., being responsible in any respect for any

individual's performance of any licensed activities) for an NRC

licensee or an Agreement State licensee while conducting licensed

activities in NRC jurisdiction pursuant to 10 CTR 150.20.

Therefore, the public health, safety and interest require that

Mr. Gardocki be prohibited from being named on an NRC license as

an RSO or from supervising licensed activities (i.e., being

responsible in any respect for any individual's performance of

any licensed activities) for an NRC licensee or an Agreement
State licensee while conducting licensed activities in NRC

jurisdiction pursuant to 10 CFR 150.20 for a period of five years

from the date of this Order. In addition, for the same period,
|

Mr. Gardecki is required to give notice of the existence of this

order to a prospective employer engaged in licensed activities,

described below (section IV, paragraph 2), to assure that such

employer is aware of Mr. Gardecki's previous history. Mr.

Gardecki is also required to notify the NRC of his employment by

any person engaged in licensed activities, describad below

(Section IV, paragraph 2), so that appropriate inspections can be

performed. Furthermore, pursuant to 10 CTR 2.202, I find that

the significance of the conduct described above is such that the
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public health, safety and interest require that this order be

immediately effective.

IV

Accordingly, pursuant to sections 61,~81, 103, 161b, 1611, 182

and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202, 10 CFR 40.10, and 10

CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

1. Richard J. Gardecki is prohibited for five years
from the date of this order from being named on an

NRC license as a Radiation Safety Officer or from

supervising licensed activities (i.e., being

responsible in any respect for any individual's

performance of any licensed acttvities) for an NRC,

licensee or an agreement state licensee while

conducting licensed activities in NRC jurisdiction

pursuant to 10 CFR 150.20.

2. Should Richard J. Gardecki seek employment with any

person engaged in licensed activities during the five

year period from the date of this order, Mr. Gardecki

shall provide a copy of this ordar to such person at

the time Mr. Gardecki is soliciting or negotiating
employment so that the person is aware of the order

prior to making an employment decision. For the
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|purposes of this paragraph licensed activities include

licensed activities of 1) an NRC licensee, 2) an

Agreement State licensee conducting licensed activities

in NRC jurisdiction pursuant to 10 CFR 150.20, and 3)

an Agreement State licensee involved in distribution of

products that are subject to NRC jurisdiction.
3. For a five y. ear period from the date of this order,

Richard J. Gardecki shall provida notice to the

Director, office of Enforcement, U.S. Nuclear'

i

Regulatory Commission, Washington, DC 20555, of the

j name, address, and telephone number of the employer, |

within 72 hours of his acceptance of an employment

offer, involving licensed activities described in

paragraph 2, above.'

.

1 The Director, Office of Enforcement, nay, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.
d

|cardecki of good cause.

V |.

'

1

t
,

In accordance with 10 CFR 2.202, Richard J. Gardecki must, and

any other person adversely affected by this order may, submit an
<

answer to this Order, and may request a hearing on this order,1

within 20 days of the date of this order. The answer may consent

to this order. Unless the answer consents to this order, the
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| answer chall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this

order and shall set forth the matters of fact and law on which
Richard J. Gardecki or other person adversely affected relies and

the reasons as to why the Order should not have been issued. Any

| answer or request for a hearing shall be submitted to the
|

| Secretary, U.S. Nuclear Regulatoty Commission, Attn: Chief,
|
' Docketing and Service Section, Washington, DC 10555. Copies also
!

shall be sent to the Director, Office of Enforcement, U.S.

i Nuclear Regulatory Commission, Washingtori, DC 20555, to the

! Assistant General Counsel for Hearings and Enforcement at the '

sans address, to the Regional Administrator, NRC Region III, 799

Roosevelt Rd., Glen Ellyn, IL 60137, and to Richard J. Gardecki,;

if the answer or hearing request is by a person other than
i

Richard J. Gardecki. If a person other than Richard J. Gardecki
.

requests a hearing, that person shall set forth with

particularity the manner in which his or her interest is

adversely affected by this order and shall address the criteria

set forth in 10 CFR 2.714(d).

If a hearing is requested by Richard J. Gardocki or a person

whose interest is adversely affected, the Commission will issue

an order designating the time and place of any hearing. If a i
l

hearing is held, the issue to be considered at such hearing shall

be whether this order should be sustained.

|
|

l

!

I
!
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pursuant to 10 CFR 2. 202 (c) (2) (1) , Richard J. Gardecki, or any

i other person adversely affected by this order, may, in addition
!to demanding a hearing, at the time the answer is filed or

sooner, move the presiding officer to set aside the immediate

effectiveness of the order on the ground that the order,

including the need for immediate effectiveness, is not based on

adequate evidence but on r. ore suspicion, unfounded allegations,

or error.
,

|
In the absence of any e rtw;st for hearing, the provisions |

|
specified in Section rv above shall be final 20 days from the !

date of this Order without further order or proceedings. AN
i

ANSWER OR A REQUEST FOR REARING SMALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

POR THE NUCLEAR REGULATORY COMMISSION

Thomp ,

ty Execu ve ector
for Nuclear storials Safety,,

Safeguards and Operations Support

Dated at Rockville, Maryland
this TL day of May 1993

..
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i ~ C j NUCLEAR REGULATORY COMMIS810N
* i wasm=otoa. o c. num som

\, /
- mua

IA 94-002

Mr. William K. Headley
(Address Deleted)

1
Dear Sir: '

SUBJECT: ORDER REQUIRING NOTICE To CERTAIN EMPI4YERS AND
PROSPECTIVE. EMPLOYERS AND. NOTIFICATION OF NRC OF
CERTAIN EMPLOYMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY) |

The enclosed order is being issued because of your violations of
10 CFR 30.10 of the Commission's regulations as described in the
order. The Order requires that yout 1) inform NRC if, within
two years from the date of this order, you are involved or become
involved in NRC-licensed activities at any employer other than
Morgan County Memorial Hospital, and 2) provide a copy of the
order to any such employer or potential employer. Failure to
comply with the provisions of this order may result in civil or
criminal sanctions.

Also as a result of your'a6tions, a civil monetary penalty of
$9,750 was assessed against your employer. A copy of that
enforcement action is also enclosed.

On September 16, 1991, the NRC revised its regulations to allow
orders to be issued directly to unlicensed persons who, through
their deliberate misconduct, cause a licenses to be in violation
of NRC requirements, or who deliberately submits material falso
or incomplete information to the NRC or any licensee or its
contractors. Similarly, an order may be issued to such an
individual preventing him or her from engaging in licensed
activities at any NRC-licensed facility. A copy of this
rulemaking is enclosed.

similar conduct by you in the future could tesult in more
significant enforcement action against you as an individual,;

including an order preventing you from engaging in licensed
activities at all NRC facilities. Violation of 10 CMt 30s10 may
also lead to criminal prosecution.

Questions concerning this order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at
(301) 504-2741.
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Mr. William K. Naadley 2

In accordance with 10 CTR 2.790 of the KRC's " Rules of Practice,"
a copy of this letter and its enclosure will be placed in the KRC
Public Document Room.

)
sincerely.

P

ogh L. homps ,

DQp ty Execut; e r ctor for
Nurlear Mater:,ai fety, safeguards iand operations support j

Enclosures As stated 1

1

cc: Morgan County Memorial Hospital 1

|

l

NUREG-0940, PART I A-97



UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) IA 94-002

WILLIAM K. HEADLEY )

ORDER REQUIRING NOTICE TO CERTAIN EMPLOYERS
AND PROSPECTIVE EMPI4YERS AND NOTIFICATION OF NRC OF

CERTAIN EMPLOYMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

William K. Headley is currently involved in NRC-licensed

activities as an employee at Morgan County Memorial Hospital,

Martinsville, Indiana. Morgan County Memorial Hospital (the

licensee) is the holder of Byproduct Material License No.

13-17449-01 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 35. The license

authorizes the possession and use of byproduct material for

medical use as described,15 10 CFR 35.100, 35.200 and 35.300.

II

On september 28, 1993, the NRC conducted an inspection at the

licensee's facility. During the inspection, the NRC identified

irregularities in the licensee's records of routine daily area

radiation and weekly area radiation and contamination surveys

conducted by Mr. Headley. During discussions with the NRC

inspector, Mr. Headley admitted to deliberately falsifying the

survey records and to deliberately failing to perform the

required daily, and some of the required weekly, surveys for the

past two and one half years. On October 26, 1993 the NRC
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conducted an enforcament conference in the Region III office with
1the licer.see and Mr. Headley. During the enforcement conference,

Mr. Headley reaffirmed his statements regarding his deliberate

failure to perform required surveys and his deliberate

falsification of survey records to make it appear that they had
been performed when, in fact, they had not. Mr. Headley stated

that one of the reasons for his actions was his full workload and
his perceived need to save time by not doing some activities that

he considered of minimal safety significance.

III

As discussed above, Mr. Meadley deliberately failed to conduct !

surveys required by 10 CFR 45.70 and, in violation of 10 CFR l

i

30.9, deliberately created survey records required to be I

maintained by licensees pursuant to 10 CFR 35.70 and which he

knew to be false. Further, in violation of 10 CFR 30.10, Mr.

Headley, an employee of the licensee, has engaged in deliberate

misconduct that has caused the licensee to be in violation of 10

CTR 35.70 and 10 CFR 30.9.

The KRC must be able to rely on the Licenses and its employees t=

comply with NRC requirements, including the requirement to

maintain records that are complete and accurate in all material

respects. Mr. Headley's actions have raised serious doubt as to
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4

4

3

whether he can be relied upon to comply with NRC requirements and
' to provide complete and accurate information to the NRC.
:
4

The licensee has counseled Mr. Headley that further failures on

his part will result in the licensee's removal of him from
.

1

licensed activities and may result in his termination by the
licensee. The licensee has also issued a letter of reprimand to

Mr. Headley. Further, the licensee has instituted procedures to

ensure that each survey is observed by the Department Head or

designee.

|

Given the deliberate nature of Mr. Headley's conduct over an |

extensive pariod of tias, I lack the requisite reasonable
1

assurance that licensed activities can be conducted in compliance |

with the Commission's requirements and that the health and safety I

of the public will be protected, if Mr. Headley were permitted at

this time to become involved in licensed activities, other than

those licensed activities performed at Norgan County Memorial

Hospital, without providing specific notice to the NRC and the

employing licenses as described above. Therefore, the public

health, safety, and interest require that Mr. Headley be required

to: 1) provide a copy of this order to any employer or

prospective employer, other than Morgan County. community
,

Hospital, engaged in licensed activities to assure that such

employer is aware of Mr. Headley's previous history, and

2) notify the NRC of any involvement in licensed activities,
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other than those conducted at Morgan County Memorial Hospital, to

assure that the NRC can continue to monitor the status of
Mr. Headley's compliance with the Commission's requirements.

Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the conduct described above is such that the

public health, safety, and interest require that this order be
|

immediately effective.
|

IV

Accordingly, pursuant to sections 81, 161b, 161c, 1611, 161o, 182

and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202 and 10 CFR 30.10, IT IS

RERERY ORDERED, EFFECTIVE!& DOGDIATELY, TEAT

i

|
1. should william K. Readley seek employment involving NRC- '

licensed activities during the two year period from the date

of this order, Mr. Readley shall provide a copy of this

order to the prospective employer at the time that

Mr. Headley is soliciting or negotiating employment so that I

the person is aware of the order prior to making an

employment decision.

2. For a two year period from the date of this order,

William K. Headley shall, within 10 business days of his

acceptance of an employment offer involving NRC-licensed

|
'

1

|
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activities, provide notice to the Director, office of
!

T.nforcement, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555, of the name, address, and telephone number of ;

the esployer.

3. If william K. Headley is currently involved in NRC-licensed

activities at arty employer other than Morgan County

Community Hospital, Mr. Headley shall, within 30 days of the
1date of this order, provide a copy of this Order to any such
|
,

employer and provide notice to the Director, Office of

Enforcement, at the address in 2. above, of the name,

address, and telephone number of any such employer.

The Director, Oftice of En9ercament, any, in writing, relax or

rescind any of the abs,?e conditions upon demonstrations by
Mr. Headley of good ca#,ee.

V )

In accordance with 10 CFR 2.202, William K. Headley must, and any

other person adversely affected by this order asy, submit an

answer to this order, and may request a hearing on this order,

within 20 days of the date of this order. The answer may consent

to this order. Unless the answer consents to this order, the

answer shall, in writing and under oath or affiraation,

specifically admit or deny each allegation or charge made in this
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Order and shall set forth the matters of fact and law on which
William K. Headley or other person adversely affected relies and

the reasons as to why the Order should not have been issued. Any

answer or request for a hearing shall be submitted to the

Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief,

Docketing and service Section, Washington, DC 20555. Copies also

shall be sent to the Director, Office of Enforcement, U.S.

Nuclear Regulatory Commission, Washington, DC 20555, to the

Assistant General Counsel for Nearings and Enforcement at the

same address, to the Regional Administrator, U.S. Nuclear

Regulatory Commission, Region III, 801 warrenville Road, Lisle,

Illinois 40532-4351, and to William K. Needley if the answer or

hearing request is by a person other than William K. Readley. If

a person other than Willian K. Esadley requests a hearing, that

person shall set forth with particularity the manner in which his

or her interest is adversely affected by this order and shall

address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by William K. Headley or a person whose

interest is adversely affected, the Commission will issue an
]

Crder designating the time and place of any hearing. If a I

hearing is held, the issue to be considered at such hearing shall

be whether this Order should be sustained.

Pursuant to 10 CFR 2.202 (c) (2) (1), William K. Headley, or any

other person adversely affected by this order, say, in addition
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1

i

| 1
l

] to demanding a hearing, at the time the answer is filed or
i
j sooner, move the presiding officer to set aside the immediate
j

i effectiveness of the order on the ground that the order,

i including the need for immediate effectiveness, is not based on
d
i adequate evidence but on mere suspicion, unfounded allegations,
i

j or error.
.

1

1

; In the absence of any request for hearing, the provisions
!

: specified in Section IV above shall be final 20 days from the

j date of this Order without further order or proceedings. AN

; ANSWER OR A REQUEST FOR REARING SHALL NOT STAY TER I30GDIATE
:

; EFFECTIVENESS OF TEIS ORDER.

| FOR T4E NUCLEAR REGUIATORY CCIStIssION
i +

e
! L. Th ,
I ty Executj or for
; Nuclear Mater,als fety, safeguards

| and operations support

Dated at Rockville, Maryland;

pTLday of March 1994; this

4

i
,

!

4

5

i

i

!

:

$

I
,
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~ k#' UNITED STATESj NUCLEAR REGULATORY COMMISSION* WASHINoToN, D.C. 20666 4001

./
...$5-028IA August 3, 1995

Maria Hollingsworth
(HOME ADDRESS DELETED l

UNDER 10 cfr 2.790) ,

j
SUBJECT:

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIRING CERTAIN NOTIFICATION TO NRC (EFFECTIVE IMMEDIATELY) '

(0! REPORT NO. 4-95-001)

Dear Ms. Hollingsworth:
'

This is in reference to NRC investigation 4-95-001 and to the enforcement
conference that was conducted by telephone with you on June 5, 1995. A list
of enforcement conference participants is enclosed. For the reasons described
in the enclosed Order, the NRC has determined that you should be prohibited
from any involvement in NRC-licensed activities for a period of one year. The
Order also requires that you provide notification to NRC of your involvement
in NRC-licensed activities for a period of one year following the one year, prohibition period.

You will receive a separate communication from NRC regarding the disposition
of your December 4, 1994, application for a license.

Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set
forth in that section.

Questions concerning this Order should be addressed to James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and its enclosures will be placed in the NRC Public Document Room
(PDR).

Sincerely,

'
s e

f
( ames Lieberman, Director

Office of Enforcement

Docket No. 030-31252
License No. 35-26996-01

Enclosures: As Stated
cc w/ Enclosures: State of Oklahoma
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UNITED STATES
NUCLEAR REGULATORY COMNISSION

In the Natter of )
)

MARIA HOLLINGSWORTH ) Docket No. 030-31252
Tulsa, Oklahoma ) License No. 35-26996-01

) IA 95-028

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIRING CERTAIN NOTIFICATION TO NRC

(EFFECTIVE INNEDIATELY)

I

)
Maria Hollingsworth is the owner and operator of Blackhawk Engineering, Inc. |

(Licensee or Blackhawk) and served as the radiation safety officer with

respect to its Nuclear Regulatory Commission (NRC or Commission) license.

Blackhawk was issued Byproduct Naterials License No. 35-26996-01 by the NRC,

pursuant to 10 CFR Part 30, on August 22, 1989. The license authorized

Blackhawk to possess and utilize sealed sources of radioactive material

contained in moisture / density gauges in accordance with the conditions

specified therein. The license expired on August 31, 1994, and Blackhawk did

not submit a renewal application as provided in 10 CFR 30.37. On February 14,

1995, the NRC issued an order requiring Blackhawk to cease use of, and

transfer, all NRC-licensed material in its possession to a person authorized

to receive and possess such material (EA 95-018). Blackhawk complied with the

terms of the order and on May 17, 1995, the NRC issued a Notice of Termination

of Blackhawk's NRC license.

11

The February 14, 1995 order was issued to Blackhawk because: (1) Blackhawk

continued to utilire gauges containing NRC-licensed material after the NRC

i
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license had expired, and Ms. Hollingsworth had specifically agreed not to

utilize this material, as confirmed by a Confirmatory Action Letter (CAL) from

the NRC to Blackhawk on November 8, 1994; and (2) Ms. Hollingsworth was not

truthful in statements made to NRC personnel regarding the continued use of

the gauges. Ms. Hollingsworth's actions were in violation of 10 CFR 30.10, a |
|

regulation prohibiting deliberate misconduct by any licensee or employee of a

licensee. Deliberate misconduct includes an intentional act or omission that i

a person knows would cause a licensee to be in violation of NRC requirements,

or deliberate submission to the NRC of material information that the person

submitting the information knows to be incomplete or inaccurate. In brief,

Ms. Hollingsworth violated 10 CFR 30.10 because, as she admitted to NRC

investigators: (1) she understood in November 1994 that she no longer was

authorized to use the gauges but did use the gauges until December 22, 1994,

to complete a construction job; and (2) she deliberately provided false

information when she told an NRC inspector on December 19, 1994 that she had

not used the gauges since 1992.

On June 5, 1995, the NRC conducted a telephonic enforcement conference with

Ms. Hollingsworth to determine whether her deliberate misconduct warranted

enforcement action directly against her as an individual. Ms. Hollingsworth

stated that prior to November 1994, she had responded to NRC inquiries

regarding the renewal of Blackhawk's license and believed that she had taken

care of it. However, she admitted that, after being contacted by the regional

office in November 1994 and receiving a November 8, 1994 Confirmatory Action

Letter (CAL) from NRC, she made a conscious decision to continue using the

gauges, contrary to the terms of the CAL, to complete a construction job. Ms.
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Hollingsworth also stated that she did so without contacting the NRC for 1

further guidance or assistance because she believed that NRC would not have |

allowed her to continue using licensed material. Ms. Hollingsworth stated

that she would comply with all NRC regulations in the future.
, ,

III

Ms. Hollingsworth admits both to deliberately violating NRC requirements by

using NRC-licensed material after being made aware of the expiration of )

Blackhawk's license, and to deliberately making a false statement to an NRC I

Iinspector. Given Ms. Hollingsworth's position as owner and operator of

Blackhawk and her role as the radiation safety officer with respect to the NRC

license, the NRC considers her deliberate misconduct particularly significant.

NRC must be able to rely on licensee management to comply with NRC

requirements, especially the requirement to provide accurate information to

the NRC. Despite her commitment to comply with NRC requirements in the |

future, Ms. Hollingsworth's past deliberate misrepresentation to the NRC and

deliberate violation of other NRC requirements raise serious doubt as to

whether she can be relied upon to comply with NRC requirements in the future,

including the requirement to provide complete and accurate information to the

NRC.

Consequently, I lack the requisite reasonable assurance that licensed

activities would be conducted in compliance with the Comission's requirements

and that the health and safety of the public would be protected if Ms.

Hollingsworth were permitted at this time to be involved in NRC-licensed

|

|
NUREG-0940, PART I A-108

___ __



__ _ . _ .

-4-

activities. Therefore, the public health, safety and interest require that

Ms. Hollingsworth be prohibited from any involvement in NRC-licensed

activities for a period of one year. Additionally, Ms. Hollingsworth is

required to notify the NRC of her involvement in NRC-licensed activities for
4

one year following the one year prohibition period. Furthermore, pursuant to,

10 CFR 2.202, I find that the significance of Maria Hollingsworth's conduct

described above is such that the public health, safety and interest require

: that this Order be immediately effective.

i IV

.

Accordingly, pursuant to sections 81, 161b, 1611, 1610, 182 and 186 of the
i

Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMMEDIATELY, THAT:

t

1. Maria Hollingsworth is prohibited from engaging in NRC-licensed

activities for a period of one year from the date of this Order. NRC-

licensed activities are those activities that are conducted pursuant to

a specific or general license issued by the NRC, including, but not

limited to, those activities of Agreement State licensees conducted,

i pursuant to the authority granted by 10 CFR 150.20.

| 2. For a period of one year after the one year period of prohibition has

expired, Maria Hollingsworth shall, within 20 days of her acceptance of
l each employment offer involving NRC-licensed activities, or her becoming
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involved in NRC-licensed activities as defined in Paragraph IV.1 above,

provide notice to the Director, Office of Enforcement, U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where she is, or will

be, involved in NRC-licensed activities. In the first notification, Ms.

Hollingsworth shall include a statement of her commitment to compliance

with NRC requirements and the basis why the Commission should have :
1

confidence that she will now comply with applicable NRC requirements.

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Ms. Hollingsworth of good cause.

V

In accordance with 10 CFR 2.202, Maria Hollingsworth must, and any other

person adversely affected by this Order may, submit an answer to this Order,

and may request a hearing on this Order, within 20 days of the date of this

Order. Where good cause is shown, consideration will be given to extending

the time to request a hearing. A request for extension of time must be made

in writing to the Director, Office of Enforcement, and include a statement of

good cause for the extension. The answer may consent to this Order. Unless

the answer consents to this Order, the answer shall, in writing and under oath

or affirmation, specifically admit or deny each allegation or charge made in |
this Order and shall set forth the matters of fact and law on which Ms. |

|
Hollingsworth or other person adversely affected relies and the reasons as to !

| why the Order should not have been issued. Any answer or request for a

I

|

|
,
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hearing shall be submitted to the Secretary, U.S. Nuclear Regulatory

Conuaission, Attn: Chief, Docketing and Service Section, Washington, DC 20555.

Copies also shall be sent to the Director, Office of Enforcement, U.S. Nuclear

Regulatory Conunission, Washington, DC 20555; to the Assistant General Counsel

for Hearings and Enforcement at the same address; to the Regional

Administrator, NRC Region IV, 611 Ryan Plaza Drive, Suite 400, Arlington, !

!
Texas 76011; and to Ms. Hollingsworth if the answer or hearing request is by a i

person other than Ms. Hollingsworth. if a person other than Ms. Hollingsworth

requests a hearing, that person shall set forth with particularity the manner

in which his or her interest is adversely affected by this Order and shall )

address the criteria set forth in 10 CFR 2.714(d). |

!

If a hearing is requested by Ms. Hollingsworth or a person whose interest is

adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at
Isuch hearing shall be whether this Order should be sustained.

I

Pursuant to 10 CFR 2.202(c)(2)(1), Marit Hollingsworth, or any other person

adversely affected by this Order may, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the inusediate effectiveness of the Order on the ground that the Order,

including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, or written approval of an extension

of time in which to request a hearing, the provisions specified in Section IV
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above shall be effective and final 20 days from the date of this Order without

further order or proceedings. If an extension of time for requesting a

hearing has been approved, the provisions specified in Part IV shall be final

when the extension expires if a hearing request has not been received. AN

ANSWER OR A REQUEST FOR A HEARING SHALL NOT STAY THE IM EDIATE EFFECTIVENESS

OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION

hmesLieberman, Director
Office of Enforcement

Dated at Rockville, Naryland
this 3rd day of August 1995

',

i

|

|

1

|

|

'

! ,
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/ * UNITED STATES.

i
* ' ' j NUCLEAR REGULATORY COMMISSION*

, e wasMINGTON, D.C. 20046 0001
%

*... _f
-

June 12. 1995
i

!

EA 94-240 i

IA 95-015
IA 95-016

Midwest Testing, Inc.
ATTN: Mr. William Kimbley, President

Ms. Joan Kimbley, General Manager and
Treasurer

2421 Production Drive
Indianapolis, Indiana 46241

SUBJECT: CONFIRMATORY ORDER AND NOTICE OF TERMINATION OF LICENSE
(01 INVESTIGATION REPORT NO. 3-93-022R)

Dear Mr. and Ms. Kimbley:

The Confirmatory Order (Order) to which you agreed on June 2,1995, has been
executed. A signed copy of the Order is enclosed. In addition, your license
has been terminated as of the date of this letter in accordance with the Order
Suspending License dated August 26, 1994. EnclosW is a copy of Amendment I
terminating License No. 030-24866-02. We consider this matter settled.

Under the terms of this Order, for a period of five years beginning June 2,
1995, you, as well as Midwest Testing, Inc. and any successor entity, are
prohibited from applying to the NRC for a license, and prohibited from
engaging in, or controlling, any NRC-licensed activity. Should you violate
the terms of the Order, you may be subject to civil and criminal sanctions
under Sections 233 and 234 of the Atomic Energy Act of 1954, as amended.

Questions concerning this Order should be addressed to me at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of
this letter and its enclosure will be placed in the NRC Public Document Room.

Sincerely,

t hk ~

|

'

&
James Lieberman, Director
Office of Enforcement

Enclosures: As Stated

Docket No. 030-32827
|License No. 13-24866-02 ;

l
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) Docket No. 030-32827

MIDWEST TESTING, INC. ) License No. 13-24866-02Indianapolis, Indiana ) EA 94-240
)

,

lMR. WILLIAM G. KIMBLEY ) IA 95-015
)

;
i

MS. JOAN K!MBLEY IA 95-016 '

CONFIRPATORY ORDER
!

! )

Midwest Testing, Inc. (Licensee) is holder of NRC License No. 13-24866-02

(License) issued by the Nuclear Regulatory Commission (NRC or Commission) ;

pursuant to 10 CFR h ?t 30. The License authorized the Licensee to possess

and use cesium-137 and americium-241 as sealed sources in moisture / density

gauges. The License was issued on August 19, 1992, and is being terminated by

Amendment No. 1, which is being issued on the date of this Order.

!!

On July 27, 1993, a routine inspection of licensed activities was conducted at

Midwest Testing, Inc. (Licensee) by NRC Region !!!. During the inspection the

inspector identified that licensee management had allowed workers to operate

moisture density gauges without personnel monitoring devices (film badges) and

that required leak tests of the gauges had not been performed.

The NRC Office of Investigations (01) conducted an investigation to determine

whether willful violations of NRC requirements had occurred. Based on the NRC i

inspection and 01 investigation, it appears that Mr. William G. Kimbley, owner

NUREG-0940, PART I A-114
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2

of Midwest Testing,- deliberately violated NRC requirements by:
I

(1) allowing operators to use moisture density gauges without personnel

! monitoring devices between December 24, 1991, and August 25, 1993, in

violation of Condition 18.A of License No. 13-24866-01 (expired on '

;

March 31, 1992) and Condition 20.A of License No. 13-24866-02 (issued on
f

August 19,1992);

(2) not performing leak tests of two moisture density gauges between

: August 19, 1992, and July 31, 1993, in violation of Condition 13.A of

License No. 13-24866-02;

,

i

! (3) not requesting a license amendment to name a new Radiation Protection
*

Officer, in violation of Condition 11 of License No. 13-24866-02, when
i

the individual named on the License left Midwest Testing in

October 1993;

; (4) storing licensed material at an unauthorized location since March 1994

in violation of Condition 10 of License No. 13-24866-02 and 10 CFR

30.34(c); and

:

(5) allowing moisture density gauges to be used between April 1, 1992, and
;

August 19, 1992, with an expired license in violation of 10 CFR 30.3 and

j 10 CFR 30.36(c)(1)(1) and (iii).

1

i

\
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In eddition, it appears that Ms. Joan Kimbley, General Manager and Treasurer

of Midwest Testing, Inc., deliberately violated Items (1), (2), and (5) above.

These actions appear to have been a result of Midwest Testing Inc. financial

constraints, inexperience of the General Manager and, in general, a lack of

appreciation on the part of the Owner and the General Manager of the

regulatory significance and consequences of the violations. |

A Confirmatory Action Letter was issued to the Licensee on March 21, 1994,

|confirming that the Licensee would secure its moisture density gauges in
~

locked storage until the Licensee: (1) designated a Radiation Protection

Officer, (2) obtained NRC approval via a license amendment for its designated

Radiation Protection Officer and its current moisture density gauge storage

location, (3) demonstrated that all its moisture density gauges were

appropriately tested for leakage, and (4) demonstrated that personnel

radiation monitoring devices were provided for those persons designated to use

moisture density gauges. The Licensee did not use its moisture density gauges

after issuance of the Confirmatory Action Letter.

Subsequently, an Order Suspending License (Effective immediately) was issued

to the Licensee on August 26, 1994, for nonpayment of fees, which required:

(1) the Licensee to suspend NRC licensed activities and dispose of its

licensed material; and (2) NRC termination of License No. 13-24866-02

following disposal of the licensed material. The Licensee disposed of its

licensed material in December 1994. NRC Region III verified that the licensed

material was properly transferred to authorized recipients. ;

'

|

|

|

|
;

1
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III

A transcribed enforcement conference was conducted between the NRC and the

Licensee on March 15, 1995, to discuss the apparent violations, their causes

and safety significance. Mr. Kimbley stated during the enforcement )
conference, "And the question about would we ever pursue an NRC license again,

the answer to that is no. If there is any way I can give you assurance of I

that, I'll be glad to do that." Ms. Kimbley stated during the Enforcement

Conference, "Like we stated earlier, we don't intend to continue with any
;

licensed material in the future."

,

I Further, in a telephone conversation on May 2,1995, with Mr. Paul Pelke, NRC

Region III, Mr. and Ms. Kimbley agreed to the provisions and to the issuance<

of this Order to resolve all matters pending between them. Specifically,

Mr. Kimbley agreed, for a period of five years from the date he signs this

Confirmatory Order, that Mr. Kimbley, Midwest Testing, Inc., or any successor

entity wherein Mr. Kimbley is an authorized user, radiation safety officer,

owner, an officer, or a controlling stockholder, will not apply to the NRC for

a new license, nor shall Mr. Kimbley, Midwest Testing, Inc., or a successor

entity, as described above, engage in licensed activities within the

jurisdiction of the NRC for that same period of time. Ms. Kimbley agreed, for

a period of five years from the date she signs this Confirmatory Order, that

Ms. Kimbley, Midwest Testing, Inc., or any successor entity wherein
,

i !

Ms. Kimbley is an authorized user, radiation safety officer, owner, an;

officer, or a controlling stockholder, will not apply to the NRC for a new

license, nor shall Ms. Kimbley, Midwest Testing, Inc., or a successor entity, I

j

d
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as described above, engage in licensed activities within the jurisdiction of

the NRC for that same period of time.

I find that the Licensee's commitments as stated in the May 2, 1995

conversation with Paul Pelke, NRC Region III, are acceptable and necessary and

conclude that with these commitments the public health and safety are

reasonably assured. In view of the foregoing, I have determined that the

public health and safety require that the Licensee's commitments be confirmed

by this Order.

IV

Accordingly, pursuant to sections 81, 161b, 1611, and 186 of the Atomic Energy

Act of 1954, as amended, and the Commission's regulations in 10 CFR 2.202, and

10 CFR Part 30, IT IS HEREBY ORDERED that:

1. For a period of five years from the date Mr. William G. Kimbley signs

this Confirmatory Order, Mr. Kimbley, Midwest Testing, Inc., or any

successor entity wherein Mr. Kimbley is an authorized user, radiation

safety officer, owner, an officer, or a controlling stockholder, will

not apply to the NRC for a new license, nor shall Mr. Kimbley, Midwest
'

Testing Inc., or a successor entity, as described above, engage in

licensed activities within the jurisdiction of the NRC for that same

period of time.
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2. For a period of five years from the date Ms. Joan Kimbley signs this

Confirmatory Order, Ms. Kimbley, Midwest Testing, Inc., or any successor

entity wherein Ms. Kimbley is an authorized user, radiation safety

officer, owner, an officer, or a controlling stockholder, will not apply

to the NRC for a new license, nor shall Ms. Kimbley, Midwest Testing,
'Inc., or a successor entity, as described above, engage in licensed

activities within the jurisdiction of the NRC for that same period of

time.

3. Mr. Kimbley, Ms. Kimbley, Midwest Testing, Inc., or any successor

entity, as described above, waive the right to contest this Order in any

manner, including requesting a hearing on this Order.

The Regional Administrator, NRC Region III, may relax or rescind, in writing,

any of the above conditions upon a showing by the Licensee, Mr. William G.

Kimbley, or Ms. Joan Kimbley of good cause,

i

)

|

Any person adversely affected by this Confirmatory Order, other than the

Licensee, Mr. William G. Kimbley, and Ms. Joan Kimbley may request a hearing

within 20 days of its issuance. Any request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, ATTN: Chief Docketing j

and Service Section, Washington, D.C. 20555. Copies also shall be sent to the i

|

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, D.C. 20555, to the Assistant General Counsel for Hearings and

NUREG-0940, PART I A-Il9



. . .-. . - . __.

1

7

Enforcement at the same address, to the Regional Administrator, NRC

Region Ill, 801 Warrenville Road, Lisle, Illinois 60532, and to the Licensee.

If such a person requests a hearing, that person shall set forth with

particularity the manner in which his interest is adversely affected by this

Order and shall address the criteria set forth in 10 CFR 2.714(d). |

If a hearing is requested by a person whose interest is adversely affected,

the Commission will issue an Order designating the time and place of any

hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Confirmatory Order should be sustained.

In the absence of any request for hearing, the provisions specified in
i

Section IV above shall be final 20 days from the date of this Order without i

further order or proceedings.

|
1This Order was consented to:

FOR THE LICENSEE, WILLIAM G. K.IN8LY AND J0AN KIMOLY
4

'M,is $ " 't.7^',:C'9 $. Dated: Mo2/95
-

3

BY: NC C Q .
William G. Kimbley ( ' '

~j,-,

M - NNotary 4. s e %4 ,&- ,'y ,19 9%
-

t
u,.

/ -
%*\,r .. <\ /g

.C -

''o'n .. #ema' Dated: 6 Y i'.BY: '&. -

/Joan Kt1hbley g g.""'
,

"'

Notary: b.4ckf., ; . c . 6 "W'

h,.oe. , . A % Arsc%

LSEALI a
,

=
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* UNITED STATES: .

j j NUCLEAR REOULATORY COMMISSION
* # WASHINGTON. O.C. acess 00m1

%, /
***** AUG 2'8 $

IA 94-019

Mr. Larry S. Ladner
(HOME ADDRESS DELETED

*

'

UNDER 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY),

The enclosed Order is being issued because of-your violations of 10 CFR 30.10.

of the Commission's regulations as described in the Order.

Based on an investigation conducted by the NRC's Office of Investigation, the
NRC Staff has determined that you deliberately failed to supervise

,

radiographers' assistants performing licensed activities, falsified a large
,

number of quarterly personnel audits and provided false information to NRC
officials. A copy of the synopsis of the investigation is enclosed.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
,

this letter and the enclosures will be placed in the NRC's Public Document
Room.

Sincerely,

h
ames Lieberman, Director

Office of Enforcement

Enclosures:
1. Order
2. Synopsis4

,
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) IA 94-019
)

Larry S. Ladner )
)

ORDER PROHIBITING INVOLVEMENT IN -

NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

!

Larry S. Ladner has been employed as a radiographer in the field of industrial

radiography since approxima'tely 1964. In October,1989, Mr. Ladnce was hired

by the American Inspection Company, Inc. (AMSPEC). AMSPEC held Materials

License No. 12-24801-01 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. This license authorized the

conduct of industrial rgdiography activities in accordar.ce with certain I

specified conditions. On April 30, 1992, the license was suspended as a

result of significant safety violations and related safety concerns.

Mr. Ladner worked as both a radiographer and a supervisor until his dismissal

by AMSPEC in the latter part of 1991.

!!
I
l

iBetween August ?2, 1991 and November 12, 1992, the NRC Office of

Investigations (01) conducted an investigation of licensed activities of

AMSPEC. During the course of this investigation, the AMSPEC license was

suspended when a significant number of safety violations were identified. In

addition, the investigation revealed that Mr. Ladner, in his position as a
,

supervisor (1) deliberately allowed radiographers' assistants to work

/
!
,

|

l
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unsupervised on numerous occasions, (2) deliberately falsified in excess of

100 quarterly personnel audits, and (3) deliberately gave false information to

NRC officials regarding the unauthorized use of licensed material.
!

10 CFR 34,44 requires that a radiographer's assistant shall be under the

personal supervision of a radiographer whenever he uses radiographic exposure

devices, ser. led sources or related source handling tools, or conducts

radiation surveys required by 10 CFR 34.43(b) to determine that the sealed

source has returned to the shielded position after an exposure. The personal

supervision shall include: (a) the radiographer's personal presence at the

site where the sealed sources are being used; (b) the ability of the

radiographer to give immediate assistance if required; and (c) the

radiographer watching the assistant's performance of the cperations referred

to in this section. In addition, 10 CFR 34.ll(d)(1) requires, in part, that

an applicant have an inspection program that requires the observation of the

performance of each radiographer and radiographer's assistant during an actual

radiographic operation at intervals not to exceed three months.

I10 CFR 30.9(a) requires, in part, that information provided to the Commission

by a licensee, and information required by the Coamission's regulations to be
Imaintained by the licensee, shall be complete and accurate in all material

respects.
I

While functioning as a radiation protection officer, Mr. Ladner deliberately
~

caused a violation of 10 CFR 34.44 in December 1990 and February through May

1991 by allowing three radiographers' assistants to work independently and

without personal supervision. During this same period, Mr. Ladner also

|

i

NUREG-0940, PART I A-123

A



_ . - . _ _ _ _.

3

authorized others to use his name on check-out logs, in violation of 10 CFR

30.10. Moreover, Mr. Ladner's employer (AMSPEC) had an approved program that

required the observation of radiographers and radiographers' assistants at the

required interval as prescribed by 10 CFR 34.ll(d); however, between September

1990 and November 1991, he deliberately disregarded the licensee's program in

excess of 100 times by falsifying records of audits that were never performed,

causing a violation of 10 CFR 30.9. During an NRC inspection conducted on

Mr. Ladner deliberately p'ovided inaccurate information toJuly 22-23, 1991 r

NRC inspectors when he claimed no knowledge of a reported unauthorized use of

licensed material, when in fact he was aware of such use.

On January 15, 1993, Mr. Ladner pled guilty to one felony count involving

deliberate violations of the Atomic Energy Act based on his violations of

these requirements.

!!!

Based on the above, Mr. Ladner engaged in deliberate misconduct which caused

AMSPEC to be in violation of 10 CFR 30.9 and 34.ll(d). The NRC must be able

to rely on licensees and their employees to comply with NRC requirements,

including the requirements to supervise radiographer's assistants performingi

Itcensed activities and to maintain and compile records that are complete and

accurate in all material respects. Mr. Ladner's deliberate actions in causing

AMSPEC to be in violation of NRC requirements (e.g. 30.9 and 34.ll(d)), and

his deliberate submittal to AMSPEC of false audit records, which are

| violations of 10 CFR 30.10, have raised serious doubt as to whether he can be

relied on to comply with NRC requirements and to provide complete and accurate
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!

information to the NRC. Mr. Ladner's deliberate misconduct, including his

deliberate false statements to Commission officials, cannot and will not be
i,

tolerated.

J

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Commission's requirements

and that the health and safety of the public will be protected, if Mr. Ladner l
l

were permitted at this tium to supervise or perform licensed activities in any |
1

area where the NRC maintains jurisdiction. Therefore, the public health,

safety and interest require that Mr. Ladner be prohibited from engaging in NRC
'licensed activities (including supervising, training and auditing) for either

an NRC licensee or an Agreement State licensee in areas of NRC jurisdiction in

accordance with 10 CFR 150.20 for a period of three years from the date of

this Order. In addition, for a period of two years commencing after

completion of the three year period of prohibition, Mr. Ladner is required to

notify the NRC of his employment by any person or entity engaged in NRC-

licensed activities to ensure that the NRC can monitor the status of Mr.

Ladner's compliance with the Commission's requirements and his understanding ,

of his commitment to compliance. Furthermore, pursuant to 10 CFR 2.202, I

find that the significance of the conduct described above is such that the

public health, safety and interest require that this order be effective

immediately.

IV I

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

'
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10 CFR 2.202. 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDEREO, EFFECTIVE

IMMEDIATELY. THAT:

1. Larry S. Ladner is prohibited for three years from the date of this

Order from engaging in NRC-licensed activities. NRC-licensed activities

are those activities which are conducted pursuant to a specific or

general license issued by the NRC, including, but not limited to, those

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20. During this time period, Mr. Ladner
|

must also provide a copy of this Order to prospective employers who

engage in NRC-licensed activities, at the time he accepts employment.

2. For a period of two years after the three-year period of prohibition has

expired, Larry S. Ladner shall within 20 days of his acceptance of an

employment offer involving NRC-licensed activities or his becoming

involved in NRC-licensed activities, as defined in Paragraph IV.1 above,

provide notice to the Director, Office of Enforcement U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where he is, or will

be, involved in the NRC-licensed activities. In the first notification

Mr. Ladner shall include a statement of his conailtment to compliance
j

with regulatory requirements and the basis why the Conuitssion should

have confidence that he will now comply with applicable NRC

requirements.

The Director, Office of Enforcement, may in writing, relax or rescind any of ;

the above conditions upon demonstration by Mr. Ladner of good cause.
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l

in accordance with 10 CFR 2.202, Larry S. Ladner must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

j The answer may consent to this Order. Unless the answer consents to this I

) Order, the answer shall.. in writing and under oath or affirmation,
.

| specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Larry S. Ladner or any

other person adversely affected relies and the reasons as to why the Order
,

should not have been issued. Any answer or request for a hearing shall be

submitted to the Secretary, U.S. Nuclear Regulatory Commission. Attn: Chief,

Docketing and Service Section, Washington, OC 205ES. Copies also shall be
4

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory
i

Commission, Washington, DC 20555, to the Assistant General Counsel ter
i

i Hearings and Enforcement at the.same address, to the Regional Administrator,

NRC Region !!,101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia
i

j 30323, and to Larry S. Ladner if the answer or hearing request is by a person
.

other than Larry S. Ladner. If a person other than Larry S. Ladner requests a

hearing, that person shall set forth with particularity the manner in which
e

j his or her interest is adversely affected by this Order and shall address the

criteria set forth in 10 CFR 2.714(d). !

;
,

If a hearing is requested by Larry S. Ladner or another person whose interest

is adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at
,

such hearing shall be whether this Order should be sustained. j

1 |

1
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Pursuant to 10 CFR 2.202(c)(2)(1), Larry S. Ladner, or any other person

adversely affected by this Order, may, in addition to demanding a hearing, at

the t'me the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the Order,

including the need for imediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without

further order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF TH15 ORDER.

FOR THE NUCLEAR REGULATORY C0mt!SSION

/-w "L -

James Lieberman, Director
Office of Enforcement

Rockville, Maryland
Dateda(dayofAugust1994this37
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Cn August 22, 1991, the Regional Administrator, U.S. Nuclear
gequiatery Commission (NRC) , Region II, requested an
investigation to determine whether officials, managers, and/or
employees of The American Inspection Company, Inc. (AMSPEC), the
licensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CFR Parts 20, 30, and 34
and the NRC license of January 15, 1987, respectively. According
to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography
operations at the Hess oil Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, which had contracted,

with AMSPEC for nondestructive examination services.
Additionally, licensee officials allegedly! (1) discriminated |

(involuntary termination) against technicians for reporting |
radiation health and safety concerns, (2) falsified radiation '

safety training documents, (3) provided falso and misleading
information to the NRC, and (4) used source material in a manner
not authorized by the license (irradiation of mice) .

|

The Office of Investigations (OI) reviewed the circumstances of
the alleged regulatory and license condition violations during
which other improprieties by the licensee were identified. The
investigation by CI did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however,
that these licensee officials at the HOVIC facility appeared
insensitive to employee concerns of all topics, including
radiation safety, and they were perceived by technicians as
acting with apparent disregard concerning this issue. The
investigation further determined that licensee officials
deliberately provided falso and misleading radiation safety- |
related information to NRC representatives which was pertinent to !

the regulatory process. The investigation substantiated that the l

licensee, through actions of some radiation protection officers |

(RPOs), deliberately falsified radiation safety training records,
inserted falso records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPos deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

The investigation also disciogpd and confirmed numerous instances I
of radiographers' assistants performing radi.ography without
supervision and the deliberate falsification of source
utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licenses training officials (RPCs) frequently

Case No. 2-91-010R 1
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I
|

failed to provide the Operatien and Emergency Procedures (o&EP)
Manual to new employees prior to source utilization. The
investigation also determined that some licensee RPCs were not
trained, examined, and certified according to Radfat'lon Safety ~
Program requirements an5 IREPIC officials, including the~

rad:ation safety officer (RSO) and several RPos, were aware of
some of these violations and failed to correct them. Further, on
at least one occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination / certification requirements were violated.

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night

'

shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the,

HOVIC facility. The OI investigation, and a previous NRC
inspection at the St. Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the Igdl and other licensee
management officials deliberately failed to perform required

| radiation safety review, ava:uation, and oversight functions and
responsibilities during the past 3 years.

|
|

|

Case No. 2-91-010R 2
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8t UNITED STATES, , -

I " NUCLEAR REGULATORY COMMISSIONo

i ! waswiwarow, o.c. somewoes

% ,,,,,* A M 2 '8 1994

IA 94-017
,

Daniel J. McCool
(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

The enclosed Order is being issued because or your violations of 10 CFR 30.10
of the Commission's regulations as described in the Order.

Based on an investigation conducted by the Nuclear Regulatory Commission's
Office of Investigation, the NRC Staff has determined that you deliberately
conspired with other AMSPEC officials to deceive the Commission and provided
false testimony, under oath, to NRC officials. In addition, you deliberately
failed to train and certify employees in radiation safety as required by the
AMSPEC license conditions. A copy of the synopsis of the investigation is
enclosed.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosures will be placed in the NRC's Public Document
Room.

Sincerely,

p & _--

ames Lieberman, Director
ffice of Enforcement

Enclosures:
1. Order
2. OI Synopsis
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

in the Matter of ) IA 94-017
)

Daniel J. McCool )
)-

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

!

Daniel J. McCool has been employed as a radiographer in the field of

industrial radiography since approximately 1968. On approximately January 1,

1987, Mr. McCool initiated licensed activities at the American Inspection

Company, Inc., (AMSPEC), in his capacity as President. AMSPEC held Materials

License No. 12-24801-01 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorized the

conduct of industrial radiography activities in accordance with specified
:

conditions. On April 30, 1992, the license was suspended as a result of

significant safety violations and reisted safety concerns. Mr. McCool was

President of AMSPEC at the time of license suspension.

!!

Between August 22, 1991 and November 12, 1992, the NRC Office of

Investigations conducted an investigation of licensed activities at AMSPEC.

During the course of this investigation, the AMSPEC license was suspended when

a significant number of safety violations were identified. In addition, the

investigation revealed that Mr. McCool, in his capacity as President of

AMSPEC, conspired with other AMSPEC officials to deceive the Commission

!
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regarding training of employees and, in addition, deliberately provided false

sworn testimony to NRC officials.

~

AMSPEC submitted a Radiation Safety Manual as a part of its license

application dated September 20, 1986. A part of this manual refers to

employee training to satisfy the requirements of Appendix A of 10 CFR Part 34.

This manual was incorporated as a part of License Condition 17 of the AMSPEC

license. In addition, 10 CFR 30.9(a) requires, in part, that information

provided to the Commission by a licensee, and information required by the

Commission's regulations to be maintained by the licensee, shall be complete

and accurate in all material respects. 10 CFR 30.10(a) requires, in part,

that any licensee or any employee of a licensee may not: (1) engage in

deliberate misconduct that causes a licensee to be in violation of any rule,

regulation, or limitation of any license, issued by the Commission, or (2)

deliberately submit to the NRC information that the person submitting the

information knows to be incomplete or inaccurate in some respect material to

the NRC.

From 1990 through April 1992, Mr. McCool deliberately violated License

Condition 17 by failing to train new Radiation Protection Officers (RP0s), and

by allowing others to administer the RPO qualification process, including

exams and certification, although this was contrary to the Radiation Safety

Program established in the Radiation Safety Manual. For over two years, from

late fall 1989 through April 1992, Mr. McCool failed to perform the radiation

safety audit function required by the Radiation Safety Program. In addition

to the above, Mr. McCool deliberately provided false information under oath to

|
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an investigator and an inspector on May 4, 1992, regarding training of an

individual in order to qualify that individual for work as an RPO.

On September 22, 1993, Mr. McCool pled guilty to two felony violations of the

Atomic Energy Act based on his violations of these requirements. The

violations to which Mr. McCool pled were: (1) conspiracy to violate the Atomic

Energy Act, and (2) providing false information to the NRC.

III

|

!

Based on the above, Mr. McCool engaged in deliberate misconduct which caused

the licensee to be in violation of the training requirements of License

Condition 17 and 10 CFR 30.9. The NRC must be able to rely on licensees and

their employees to comply with NRC requirements, including the requirements to

train and certify employees in radiation safety and procedures and the

requirement to provide information that is complete and accurate in all

material respects. Mr. McCool's actions in deliberately causing AMSPEC to be

| in violation of NRC requirements regarding training and completeness and

accuracy of information and his deliberate false statements to NRC officials

in violation of 10 CFR 30.10 have raised serious doubt as to whether he can be

relied on to comply with NRC requirements, including the requirement to

provide complete and accurate information to the NRC. Mr. McCooi's deliberate

misconduct, including his false statement to Commission officials, cannot and

will not be tolerated.

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Commission's requirements

|
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and that the health and safety of the public will be protected if Mr. McCool |

were permitted at this time to supervise or perform licensed activities in any
'

area where the NRC maintains jurisdiction. Therefore, the public health,

safetyanfinterestrequirethatMr.McCoolbeprohibitedfromengagingin;

NRC-licensed activities (including any supervising, training or auditing) for

either an NRC licensee or an Agreement State licensee performing licensed

activities in areas of NRC jurisdiction in accordance with 10 CFR 150.20 for a
,

period of five years from the date of this Order. In addition, for a period

of five years commencing after completion of the five year period of

prohibition, Mr. McCool is required to notify the NRC of his employment by any

person or entity engaged in NRC-licensed activities to ensure that the NRC can
,

1

monitor the status of Mr. McCool's compliance with the Commission's.

requirements and his understanding of his commitment to compliance.

Furthermore, pursuant to 10 CFR 2.202, I find that the significance of the

conduct described above is such that the public health, safety and interest.

.

require that this order be effective immediately.

l
.

IV,

;

l

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic !

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMMEDIATELY, THAT:

i

1. Daniel J. McCool is prohibited for five years from the date of this

Order from engaging in NRC-licensed activities. NRC-lice'nsed activities

are those activities that are conducted pursuant to a specific or

4
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general license issued by the NRC, including, but not limited to, those

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20. During this time period, Mr. McCool

must also provide a copy of this Order to prospective employers who

engage in NRC-licensed activities, at the time he accepts employment.

2. For a period of five years after the five-year period of prohibition has

expired, Daniel J. McCool shall, within 20 days of his acceptance of
,

each employment offer involving NRC-licensed activities or his becoming

involved in NRC-licensed activities, as defined in Paragraph IV.1 above,

provide notice to the Director, Office of Enforcement, U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where he is, or will

be, involved in the NRC-licensed activities. In the first notification

Mr. McCool shall include a statement of his commitment to compliance

with regulatory requirements and the basis why the Commission should

have confidence that he will now comply with applicable NRC

requirements.

.The Director, Office of Enforcement, may in writing, relax or rescind any of

the above conditions upon demonstration by Mr. McCool of good cause.

V

in accordance with 10 CFR 2.202, Daniel J. McCool must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.
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;
The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set "forth the matters of fact and law on which Daniel J. McCool or any

other person adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing shall be

submitted to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief.

Docketing and Service Section, Washington, DC 20555. Copies also shall be

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, DC 20555, to the Assistant General Counsel for

Hearings and Enforcement at the same address, to the Regional Administrator,

NRC Region II, 101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia

30323, and to Daniel J. McCool if the answer or hearing request is by a person

other than Daniel J. McCool. If a person other than Daniel J. McCool requests

a hearing, that person shall set forth with particularity the manner in which

his or her interest is adversely affected by this Order and shall address the

criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Daniel J. McCool or another person whose interest

is adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

the hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Daniel J. McCool or any other person

adversely affected by this Order, may, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the Order,
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including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

.

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE

IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

bb _

ames Lieberman, Director
Office of Enforcement

DatedagRockville, Marylandthis 26 day of August 1994

.

!

l

i
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|
SYNOPSIS. '

,

'

On August 22, 1991, the Regional Administrator, U.S. NuclearRegulatory Commission (NRC), Region II, requested an
investigation to determine whether officials, managers, and/or
employees of The American Inspection Company, Inc. (AMSPEC), the
licensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CFR Parts 20, 30, and 34*

and the NRC license of January 15, 1987, respectively. According
. to reported allegations, licensee management officials had
| permitted unqualified technicians to perform radiography
4 operations at the Hess Oil Virgin Islands Company (HOVIC)

facility, St. Croix, U.S. Virgin Islands, which had contracted
} with AMSPEC for nondestructive examination services.

Additionally, licensee officials allegedly: (1) discriminated
(involuntary termination) against technicians for reporting )

*

radiation health and safety concerns, (2) falsified radiation
, safety training documents, ( .? ) provided false and misleading

information to the NRC, and (4) used source material in a manner1

, not authorized by the license (irradiation of mice).
f

The Office of Investigations (OI) reviewed the circumstances of.

the alleged regulatory and license condition violations during
which other improprieties by the licenses were identified. The
investigation by OI did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however,
that these licensee officials at the HOVIC facility appeared
insensitive to employee concerns of all topics, including
radiation safety, and they were perceived by technicians as
acting with apparent disregard concerning this issue. Theinvest'igation further determined that licensee officials
deliberately provided false and misleading radiation safety-
related information to NRC representatives which was pertinent to :the regulatory process. The investigation substantiated that the l

licensee, through actions of some radiation protection officers
{(RPOs), deliberately falsified radiation safety training records, 1

inserted false records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPCs deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

|

The investigation also disclosed and confirmed numerous instances
,

of radiographers' assistants pe.rforming radi.ography without |
supervision and the deliberate falsification of source
utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials.- It was also determined during the
investigation that licensee training officials (RPos) frequently
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failed to provide the Operation and Emergency Procedures (O&EP) |
1Manual to new employees prior to source utilization. The

investigation also determined that some licensee RPos were not
~~ examined, and certified according to Radfat' ion Safety'trained,

Pr6 ?am requirements an W 5PEC officials, including the9radiation safety officer (RSO) and several RPOs, were aware of
some of these violations and failed to correct them. Further, on
at least one occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination / certification requirements were violated.

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at t?.e
HOVIC facility. The OI investigation, and a previous NRC
inspect Aon at the St. Croix location, also revealed instances in
which ASCPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the juBL and other licensee
management officials deliberately failed to perform required
radiation safety review, evaAussion, and oversight functions and
responsibilities during the past 3 years.

1
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JUN 2 819N

Occket No. 55-60117
License No. 50P-11160
IA 94-014 and EA 94-094

Mr. Stephen Mignotte
(HOME ADORESS DELETED
UNDER10CFR2.790]

Dear Mr. Mignotte:

SUBJECT: NOTICE OF VIOLATION AND ORDER PROHIBITING INVOLVEMENT IN
10 CFR PART 55 LICENSED ACTIVITIES (EFFECTIVE IMEDIATELY)

The Nuclear Regulatory Commission (NRC) has received a letter dated
December 23, 1993 from the New York Power Authority, informing us that it no
longer has a need to maintain your operating Itcense for the Indian Point
Unit 3 Nuclear Power Plant. We also received a letter dated January 3, 1994
(the letter is actually dated January 3, 1993, but due to the content of the
letter, it is apparent that the correct date is January 3, 1994) from the New
York Power Authority containing information concerning the circumstances
associated with your confirmed positive test for marijuana and cocaine during
a randos drug test conducted at the facility on November 23, 1993. The test
was conducted in accordance with fitness-for-duty requirements. We plan to
place both of these letters in your 10 CFR Part 55 docket file.

In accordance with 10 CFR 55.55(a), the determination by your facility
licensee that you no longer need to maintain a license has caused your license
50P-11160 to expire as of December 23, 1993. A Notice of Violation is being
issued to you for your failure of the chemical test, your performance of
licensed duties while under the influence of illegal drugs, and your
submission of inaccurate information in the form of a falso urine sample.

The purpose of the Commission's Fitness-for-Duty requirements is to provide
reasonable assurance that nuclear power plant personnel work in an environment
that is free of drugs and alcohol and the effects of the use of these
substances. The use of illegal drugs is a serious satter that undermines the
special trust and confidence placed in you as a licensed operator. The
violations relating to the chemical test failure were categorized as a
Severity Level III problem in accordance with the ' General Statement of Policy
and Procedure for NNC Enforcement Actions', 10 CFR Part 2, Appendix C (Policy)
because the use of illegal drugs by licensed operators is a significant
regulatory concern.

The violation relating to the submission of a falso urine sample is of
significant concern to the NRC because it indicates a willingness on your part
to subvert the purpose of the facility Itcensee's fitness-for-duty program by
deliberate violation of 10 CFR 55.53(k) and by deliberately providing
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Nr. Stephen Nignotte 2

inaccurate and incomplete information to the licensee in violation of 10 CFR
50.5(a)(1) and (2). This violation was also categorized as a Severity Level
111 violation in accordance with the Policy.

Because your license has expired, you are not required to respond to the
Notice of Violation at this time unless you contest the violations. Should
you contest the violations, a response is required within 30 days of the date
of this letter addressing the specific basis for disputing the violation.
This response should be sent to the Regional Administrator, NRC Region I,
U. S. Nuclear Regulatory Commission, 475 Allendale Road, King of Prussia, PA
19406.

The purpose of this letter 'is to make clear to you the consequences of your
violation of NRC requirements governing fitness-for-duty as a licensed
operator, in accordance with 10 CFR Part 55. Although you resigned your ;position at Indian Point 3 on November 23, 1993, the NRC remains concerned
about the circumstances surrounding your urine test. The temperature of the i

first urine sample you provided was below the limits tu be expected from a
fresh urine sample and that sample yielded a negative test result. Due to the
temperature of the sample, however, you were required to supply another
sample, which was witnessed to ensure that it was a genuine sample, and this
sample yielded a positive test result. The temperature of the first sample
and the different results of the two samples taken close in time indicate that
the first sample was not genuine and is evidence that you supplied a surrogate
sample in an attempt to avoid detection for the use of illegal drugs. This
attempt to subvert the testing process is a violation of 10 CFR 55.53(k), as
well as 10 CFR 50.5(a)(1) and Ca)(2), and demonstrates an intentional
disregard for the taportant obligations of a licensed operator. In addition,
the positive test result constitutes a violation of the conditions of your
license prohibiting any use of illegal drugs, by the terus of 10 CFR 55.53(j).
Therefore, an Order is also being issued prohibiting your involvement in 10
CFR Part 55 licensed activities for a period of three years from the date of
the Order.

Failure to comply with the provisions of the enclosed Order may result in
civil or cristnal sanctions. Questions concerning this order should be
addressed to James Lieberman, Director, Office of Enforcement, who can be
reached at (301) 504-2741.

If, after the time period spectfled in the Order, you reapply for an operating
license, you will need to satisfy not only the requirements of 10 CFR 55.31,
but also these of 10 CFR 2.201, by addressing the reasons for the violations
and the actions you have taken to prevent recurrence in order to ensure your
ability and willingness to carry out the special trust and confidence placed
in you as a licensed operator and to abide by all fitness-for-duty and other
license requirements and conditions.

In accordance with Section 2.790 of the NRC's " Rules of Practice " Part 2
Title 10, Code of Federal Regulations, enforcement actions are placed in the
NRC Public Document Room (PDR). A copy of this letter with 1ts enclosures but

|

|
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Mr. Stephen Mignotte 3

.

with your address removed will be placed in the POR. The letters from New !
York Power Authority, dated December 23, 1993 and January 3, 1994, will not be

,

placed in the PDR. !

Sincerely, |

[..
ames L. M11hean {

Deputy Executive Director for
Nuclear Reactor Regulation,

Regional Operations, and Research ;

I

Enclosures:
I1. Order Prohibiting Involvement

in 10 CFR Part 55 Licensed Activities
(Effective Imeediately) I

2. Notice of Violation
3. December 23, 1993 letter from NYPA
4. January 3, 1994 letter fres NYPA

cc w/ enc 1:
Resident Manager, IP-3

1
4

|
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UNITED STATES
NUCLEAR REGULATORY CON 4ISSION

In the Natter of )
) Docket No. 55-60117

STEPHEN NIGNOTTE ) License No. 50P-11160Senior Reactor Operator ) IA 94-014

ORDER PR0HIBITING INVOLVENENT
IN 10 CFR PART 55 LICENSED ACTIVITIES

(EFFECTIVEIMIEDIATELY)

!

Stephen Nignotte (Mr. Nignotte) held Senior. Reactor Operator License No. SOP-

11160 (License) issued by the Nuclear Regulatory Casuutssion (NRC or

Cosumission) pursuant to 10 CFR Part 55. The license authorized Mr. Nignotte

to annipulate, and to supervise the manipulation of, the controls of the

nuclear power reactor at the New York Power Authority's (Facility Licensee)

Indian Point 3 Nuclear Power Plant in Buchanan, New York. On November 23,

1993, Mr. Nignotte resigned his employment with the New York Power Authority,

which caused the License to expire. Additionally, the Facility Licensee, in a

letter dated December 23, 1993, informed the NRC that the New York Power
l

Authority no longer had a need to maintain Mr. Nignotte's operating license

for the Indian Point Unit 3 Nuclear Power Plant.

!!

The responsibilities assectated with a Senior Reactor Operator license issued

pursuant to 10 CFR Part 55 require that individuals be fit for duty while

performing safety-related activities at the facility. The character of the

individual, which includes the individual's trustworthiness, is a

i

i
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consideration in issuing an operator license. igg Section 182a of the Atomic

j Energy Act of 1954, as amended (42 U.S.C. I 2232a). In determining whether or

: not an individual seeking a license to be a reactor operator or senior reactor
,

j
l operator has the necessary character and trustworthiness, the Commission takes '

1 into account any history of illegal drug use by the applicant. Prior to Nay
i

| 26, 1987, each applicant for a reactor operator or senior reactor operator

license was required to certify that the applicant had no drug or narcotic

| habit on the Certificate of Medical Examination, NRC Fors 3M. Since that
i

| time, the NRC has required an evaluation of the applicant prepared by a

; physician as part of a license application. 133 10 CFR 55.23(a). This

! evaluation is presented on a Certificate of Medical Examination, NRC Fom 396.

Its 10 CFR 55.23. Among the factors to be considered by the certifying

physician are factors such as use of illegal drugs or abuse of alcohol. 133

| Fem 3M; saa also ANS!/ANS 3.4-1983, Section 5.2.2.
!

In accordance with 10 CFR Part 26, the Facility Licensee estabitshed a progras

j to provide reasonable assurance that nuclear power plant personnel are not

under the influence of any substance, legal or illegal, which affects their
!

; ability to safely and competently perfom their duties, including measures for j

early detection of persens who are not fit to perfom licensed activities. In4

addition, licensed operators are required by 10 CFR 55.53(j) to refrain froe'

| use of illegal drugs, including marijuana and cocaine. Licensed operators are
o

also required by 10 CFR 55.53(k) to participate in 10 CFR Part 26 fitness-for-

| duty programs established by the Facility Licensees.

! '

:

!
|

!
i

j

:
|
,
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On November 23, 1993, Mr. Mignotte, while on duty as a Senior Reactor Operator

at the Indian Point 3 facility, was requested by the Facility Licensee to I

provide a urine sample to the nurse at the plant after being randomly selected

as part of the routine fitness for duty chemical testing program required of

the Facility Licensee by the NRC pursuant to 10 CFR 26.24. After receiving a

sample from Mr. Mignotte, the nurse checked the temperature of the sample,

noticed that it felt ' cool to the touch', and found that the temperature was

below specifications in 10 CFR part 26 Appendix A, Section 2.4(g)(14), for

acceptable urine samples. As.a result, Mr. Mignotte was requested to provide

a witnessed urine sample to the Facility Licensee in accordance with the same

section of the Appendix. Mr. Mignotte provided a second sample which was j

subsequently determined, on November 30, 1993, to contain both marijuana and

cocaine above cutoff levels specified by the Appendix. After the witnessed

urine sample had been collected on November 23, 1993, Mr. Mignotte was

suspended free licensed duties and he subsequently resigned that same day.

These facts were provided to the NRC by the Facility Licensee, in letters

dated December 23, 1993 and January 3, 1994, and were discussed in the report

of an NRC inspection conducted January 12-13, 1994.

The results of the second, witnessed urine sample indicate that Mr. Mignotte '

used illegal drugs, which is a violation of the conditions of his license '

imposed by 10 CFR 55.53(j). Furthermore, his performance of licensed duties

while under the influence of illegal drugs is also a violation of the

conditions of his license imposed by 10 CFR 55.53(j). Based on the

i
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temperature of the first urine sample provided by Mr. Mignotte and the fact

that the first staple yielded negative results when tested for illegal

substances while the subsequent, wttnessed sample yielded positive results, I

conclude that the first sample was a surrogate false sample, subettted by Mr.

Mignotte in an attempt to conceal illegal drug use.

10 CFR 50.5(a)(2) prohibits any employee of a licensee from deliberately

submitting to the NRC, a licensee, or a licensee's contractor or

subcontractor, information that the person submitting the information knows to

be incomplete or inaccurate in some respect material to the NRC. The urine

samples collected within the context of a Itcensee's chemical testing progran

pursuant to the requirements of 10 CFR Part 26 represent information esterial

to an access authorization and fitness-for-duty decision. Therefore, Mr.

Mignotte's deliberately submitting inaccurate information material to the NRC

in the fors of a false sample, is a violation of 10 CFR 50.5(a)(2). In

addition, Mr. Mignotte violated 10 CFR 50.5(a)(1) by deliberately providing to

the Facility Licensee a surrogate urine sample that he knew to be inaccurate

at the time he subeltted it and which, but for detection, would have caused

the Facility Licensee to be in violation of 10 CFR 50.9(a).

Mr. Mignotte's failure to comply with the prohibition against illegal drug use

and his attempts to circumvent the cheatcal testing program to avoid detection

of illegal drug use while employed by the Facility Licensee are violations of

the conditions of Mr. Mignotte's license imposed by 10 CFR 55.53(j) and (k),

and demonstrate an intentional disregard for the important obitgations of a

|licensed operator.
|
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IV

Based on the above Mr. Mignotte, an employee of the New York Power Authority

at the time of the incident, engaged in deliberate misconduct in violation of

10 CFR 50.5(a)(1) and (2) by deliberately violating 10 CFR 55.53(k), in that.

he submitted to the facility licensee inforsation which he knew to be
J

inaccurate in some respect material to the NRC. Mr. Mignotte, a licensed

Senior Reactor Operator at the time of the event, also used illegal substances

and performed licensed duties while under the influence of illegal substances

in violation of 10 CFR 55.53(j), and deliberately failed to participate in the

fitness-for-duty program established by the' facility licensee in violation of

10 CFR 55.53(k).

The NRC oust be able to rely on its licensees and their employees, especially

NRC-Itcensed operators, to comply with NRC requirements, including the

requirement to provide information and natntain records that are complete and

accurate in all satorial respects. Mr. Mignotte's actions in using illegal

drugs and attempting to circumvent fitness-for-duty requirements have raised

tarious doubt as to whether he can be relied upon to comply with NRC

requirements applicable to licensed individuals and to provide complete and

accurate information to the NRC.

Consequently, ! lack the requisite reasonable assurance that Mr. Mignotte will

conduct any 10 CFR Part 55 licensed activities in compliance with the

Commission's requirements and that the health and safety of the public will be

|
1

|
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protected with Mr. Mignotte engaged in such licensed activities at this time.

Therefore, I find that the public health, safety, and interest require that

Mr. Mignotte be prohibited from involvement in 10 CFR Part 55 licensed j

activities for three years from the date of this Order. Furthermore, pursuant

to 10 CFR 2.202, I find that the significance of the misconduct described

above is such that the public health, safety and interest require that this

Order be immediately effective.

|

V

Accordingly, pursuant to sections 103, 107, 161b, 1611, 1610, 182 and 186 of

the Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 55.61, IT !$ HEREBY ORDERED, EFFECTIVE

IMEDIATELY, THAT:

A. Mr. Mignette is prohibited for three years from the date of this

Order from engaging in licensed operator activities licensed by

the MRC pursuant to 10 CFR Part 55.

8. For a period of three years from the date of this Order,

Mr. Mignotte shall provide a copy of this Order to any prospective

employer engaged in activities licensed by the NRC pursuant to

10 CFR Part 50 prior to his acceptance of employment with such

prospective employer so that the employer will have notice of the

prohibition against Mr. Mignotte's involvement in licensed ;

l

operator activities licensed pursuant to 10 CFR Part 55.
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C. For three years from the date of this Order, Mr. Mignotte shall

provide notice to the Director. Office of Enforcement, U. S.

Nuclear Regulatory Commission, Washington, DC 20555, of the nam ,
i

addren, and telephone number of th9 employer, within 72 hours of
I

hst e.;ctr,ance of an employment offer, from an employer who is |

engaged in activities licensed by the NRC pursuant to 10 CFR

Part 50.

The Director, Office of Enforcement any, in writing, relax or rescind any of |

the above conditions upon demonstration by Mr. M1)notte of good cause.

VI

In accordance with 10 CFR 2.202, Mr. Mignotte must, and any other person

adversely affected by this Order say, submit an answer to this Order, and say

request a hearing within 20 days of the date of this Order. The answer may

consent to this Order. Unless the answer consents to this Order, the answer

shall, in writing and under oath or affirmation, specifically admit or deny

each allegation or charge made in this Order and shall set forth the satters

of fact and law on which Mr. Mignotte or other person adversely affected

relies and the reasons as to why the Order should not have been issued. Any

answer or request for a hearing shall be submitted to the Secretary, U. S.

Nuclear Regulatory Commission, ATTN: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the Of rector, Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to the
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j Assistant General Counsel for Hearings and Enforcement at the same address; to

the Regional Administrator, Region I, U. S. Nuclear Regulatory Commission,

) 475 Allendale Road, King of Prussia, PA 19406; and to Mr. Mignotte, if the
I

answer or hearing request is by a person other than Mr. Mignotte. If a person
i

other than Mr. Mignotte requests a hearing, that person shall set forth with
,

j particularity the sanner in which his interest is adversely affected by this

Order and shall address the criteria set forth in 10 CFR 2.714(d).

if a hearing is requested by Mr. Mignotte or a person whose interest is
,

adversely affseted, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Mr. Mignotte or any person adversely

affected by this Order, say, in addition to demanding a hearing, at the time

that answer is filed or sooner, move the presiding officer to set aside the

immediate effectiveness of the Order on the ground that the Order, including

the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, cr error.

In the absence of any request for a hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without
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further order or proceedings. AN ANSWER OR A REQUEST FOR A HEARING SMALL NOT

STAY THE IMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COP 911SSION

L. WLames L. Nilhoan
puty Executive Director for

Nuclear Reactor Regulation,
Regional Operations and Research

,

Dated at Rockville, Maryland
thisp@ay of June 1994
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I
NOTICE OF VIOLATION

I Stephen Nignotte Docket No. 55-60117
Senior Reactor Operator License No. 50P-11160

EA 94-094;

! In letters from the New York Power Authority dated December 23, 1993 and
I January 3,1994, and during an inspection conducted by the NRC on January 12-

13, 1994, violations of NRC requirements were identified. In accordance with
the ' General Statement of Policy and Procedure for NRC Enforcement Actions,",

] 10 CFR Part 2. Appendix C, the violations are listed below:
i

| A. 10 CFR 55.53(j) prohibits the use of illegal drugs, including marijuana
! and cocaine, and prohibits the operator from performing activities
1 authorized by a license issued under 10 CFR Part 55 while under the
i influence of marijuana or cocaine. 'Under the influence * is defined in
i 10 CFR 55.53(j) to mean that the operator " exceeded, as evidenced by a
j confirmed positive test, the lower of the cutoff levels for drugs or ',

alcohol contained in 10 CFR Part 26, Appendix A, of this chapter, or as4

;

} established by the facility licensee."
4

! 10 CFR 55.63(k) requires each Itctm 3 at power reactors to participate I'
i in the drug and alcohol testing programs established pursuant to 10 CFR
4 Part 26.

1. Contrary to the aboge, the licensee violated 10 CFR 55.53(j) as,

j evidenced by the following examples:

i a. the Itcensee used marijuana and cocaine, as evidenced by a
i confirmed positive test for these drugs from a urine sample
j submitted on November 23, 1993; and
a

i b. the licensee perfomed licensed duties on November 23, 1993
: imediately bsfore the substssion of the urine sample which

Indicated that the licensee was under the influence of.

; marijuana and cocaine while performing those duties. (01013)

; 2. Contrary to the above, the Itcensee violated 10 CFR 55.53;k) in |
that when he was selected for a randos test on November 23, 1993, j
he submitted a surrogate urine sample for testing. The low '

temperature of this first sample and the fact that it tested
negative while an observed sample subettted soon afterward tested |

positive for drugs is evidence that the first sample was a
surrogate. (01023)

This is a 5everity Level !!! probles (Supplement I).

B. 10 CFR 50.9(a) requires that information required by license conditions
to be saintained by the licensee shall be complete and accurate in all
satorial respects.
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Notice of Viniation 2,

10 CFR 50.5(a)(1) prohibits an employee of a licensee from engaging in
deliberate etsconduct that, but for detection, would have caused the
licensee to be in violation of any rule, regulation, or order, or any
tem, condition, or limitation of any Itcense.

10 CFR 50.5(a)(2) prohibits any employee of a licensee from submitting
| to a licensee infomation that the employee submitting the infonsation

knows to be inaccurate in some respect material to the NRC.

Contrary to the above, in violation of 10 CFR 50.5(a)(1), Stephen
Nignotte deliberately provided a surrogate urine sample to New York
Power Authority, a Commission licensee, as described in Violat. ion A,
above, which, if New York Power Authority had not detected that the
sample was a surrogate sample, would have caused the licensee to be in

! violation of 10 CFR 50.9(a). In addition, Mr. Nignotte's action
violated 10 CFR 50.5(a)(2) because the infomation to be derived from
that urine sample was material to the NRC in that it was required by 10
CFR Part 26. (02013)

This is a Severity Level !!! violation (Supplement VII).

Because your license has expired, you are not required to mspond to this
Notice of Violation at '; a time unlann vou cantant the violation. Should yout

| contest the Notice of h olation, a response is required within 30 days of the
I date of this Notice addressing the specific basis for disputing the violation.
| This response should be sent to the Regional Administrator, NRC Region I, 475

Allendale Road, King of Prussia, PA 19406-1415.

Dated in Rockville, Maryland
j thisgf8 day of June 1994

i

|

:
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; 3 |' UNITED STATES
; g - NUCLEAR REGULATORY COMMISSION
! gs wasectow o e assm,

APR 21394

| IA 94-008

Mr. Sean G. Miller
i [Home Address Deleted 1

| Under 10 CFR 2.790) |
|
'

| Dear Mr. Miller:
i

: SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED
!~ ACTIVITIES (EFFECTIVE IMMEDIATELY)
i (NRC Inspection Report No. 50-237/92033; 50-249/92033;
j NRC Investigation Report No. 3-92-055R) !

'

e
|

| The enclosed order is being issued as a consequence of events
j which occurred during operation of the Dresden Nuclear Station
i Unit 2 on September 18, 1992, and in violation of the Dresden.
i Technical Specifications and Nuclear Regulatory Commission (NRC )
| or Commission) regulations. The NRC conducted an inspection and '

|
i an investigation of the event. The investigation by the NRC's

| Office of Investigations (OI) concluded that on September 18,
; 1992, you deliberately violated or caused violations of NRC l

| requirements and the Dresden Technical Specifications. A copy of !

i the synopsis of the OI report was forwarded to you by letter i

dated November 4, 1993. You were invited to participate in an i
enforcement conference scheduled on this matter for November 17, i

1993, but you declined, i
!

On September 18, 1992, a rod mispositioning incident occurred |
when a Nuclear Station Operator (NS0), a licensed operator, moved
a control rod out c .equence during your shift as the Qualified
Nuclear Engineer (QNE). You noticed the error, and the NSO
continued to move control rods in violation of station
procedures, at your direction and without the knowledge or
authorization of the Station Control Room Engineer (SCRE), after
which you informed the SCRE of the mispositioned rod.
Subsequently, you, the SCRE, the NSO and the two nuclear
engineers in training who were present during the incident agreed
not to tell anyone else about the mispositioned rod incident. As
a result, neither the mispositioned rod nor the subsequent
deviation from the planned control rod pattern were documented in
the control room log, you falsified a Dresden Form 14-14C, and ;

Ceco management was not informed of the incident. j

Your actions in connection with a deliberate attempt to conceal ;

the September 18, 1992 event caused Ceco to be in violation of 10
CFR 50.9, " Completeness and Accuracy of Information", and the
Dresden license conditions, including technical specifications, i
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i
|Mr. Sean G. Miller -2-

and constituted a violation of 10 CFR 50.5(a), " Deliberate
Misconduct". In Mddition, by directing the NSO to continue to
move control rods, you violated 10 CFR 55.3.

NRC does not have the requisite reasonable assurance that
licensed activities will be properly conducted in accordance with
regulatory requirements, including the requirement to provide
information that is complete and accurate in all material
respects, with you involved in licensed activities.
Consequently, after consultation with the Commission, I have been
authorized to issue the enclosed Order Prohibiting Involvement in
NRC-Licensed Activities (Effective Immediately). Failure to
comply with the provisions of this order may result in civil or
criminal sanctions.

Questions concerning the order Prohibiting Involvement in NRC-
Licensed Activities (Effective Immediately) may be addressed to i,

James Lieberman, Director, Office of Enforcement. Mr. Lieberman
! can be reached at telephone number (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure with your home address
removed will be placed in the NRC's Public Document Room.

Sincerely,

f
i .

L.
smes L. Milhoan.

eputy Executive Director for
. uclear Reactor Regulation,
! Regional Operations and Research

Enclosure: Order Prohibiting Involvesant
| in NRC-Licensed Activities (Effective Immediately)

cc w/ enclosures
W. J. Wallace, Vice President and Chief Nuclear Officer

s

L. O. DelGeorge, Vice President, Nuclear oversight |and Regulatory services <

M. Lyster, site vice President
{G. Spedl, Station Manager
1

J. Shields, Regulatory Assurance Manager 1

D. Farrar, Nuclear Regulatory Services Manager IRichard Hubbard 1

J. W. McCaffrey, Chief Public Utilities Division
Robert Newmann, Office of Public Counsel

State of Illinois Center

|
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) IA 94-008
Sean G. Miller )
Coal City, Illinois )

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Mr. Sean G. Miller was formerly employed by the Commonwealth

Edison Company (CECO) from June 18, 1990, until he resigned his

employment on December 2, 1992. He most recently held the

position of Qualified Nuclear Engineer (QNE) with

responsibilities involving compliance with NRC requirements for

the operation of a nuclear power plant. Ceco holds Facility

Licenses DPR-19 and DPR-25 issued by the Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Part 50. The ,

licenses authorize Ceco to operate the Dresden Nuclear Station

Units 2 and 3 located near Morris, Illinois. The licenses were

issued by the NRC on December 22, 1969, and March 2, 1971,

respectively.

II

on November 24, 1992, Ceco notified the NRC that Ceco senior

managers had just become aware of an incident that had occurred

on September 18, 1992, when Unit 2 was operating at 75% power. A

Nuclear Station Operator (NS0), a licensed reactor operator, had

incorrectly moved control rod H-1 while repositioning control

rods to change localized power levels within the reactor core,
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and the event was concealed fr:m Ceco management. Both Ceco and
NRC initiated an investigation of the incident.

On September 18, 1992, the NSO, a licensed operator, erroneously

moved control rod H-1 from Position 48 (fully withdrawn) to
Position 36. The NSO and two individuals in training to become

nuclear engineers were in the control room when Mr. Miller, the

QNE on duty and an unlicensed individual, recognized the NSO's
error. Mr. Miller informed the NSO of the error, the NSO

continued to move control rods at Mr. Miller's direction, without

the knowledge or approval of the Station Control Room Engineer
(SCRE), and then Mr. Miller informed the SCRE of the event.

Later the SCRE spoke with Mr. Miller, the NSO and the two nuclear

engineers in training and they all agreed that they would not
discuss the incident with anyone else. As a result, neither the

mispositioned rod nor the subsequent deviation frca the planned

control rod pattern were documented in the control room log,
Mr. Miller falsified a Form 14-14C plant record, and CECO

management was not informed of the incident.

|Dresden Technical Specification 6.2.A.1 stated that applicable |

procedures recommended in Appendix A of Regulatory Guide 1.33,

Revision 2 dated February 1978, shall be established,
|implemented, and maintained. Regulatory Guide 1.33, Appendix

A.1.c, included administrative procedures, general plant

|
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operating procedures, and procedures for startup, operation, and
shutdown of safety related systems.

Dresden operating Abnormal Procedure (DOA) 300-12, "Mispositioned

Control Rod", Revision 2, November 1991, Section C.2, required,

in part, that if a control rod is moved more than one even notch

from its in-sequence position, then all control rod movement must

be discontinued. Section D.2.a.(1) required, in part, that if a

single control rod is inserted more than one even notch from its

in-sequence position and reactor power is greater than 204, and

if the mispositioning occurred within the last 10 minutes, then

the mispositioned control rod must be continuously inserted to

Position 00. Section D.6 required that an upper mangement

representative will conduct an evaluation into the cause of the

mispositioning and implement immediate corrective actions prior

to the resumption of routine control rod movements.

These procedures were not followed. Specifically, the NSO failed

to insert the mispositioned control rod to Position 00, and
continued to move control rods solely at the direction of

Mr. Miller and without the performance of an evaluation and

corrective actions by an upper management representative.

Dresden Administrative Procedure (DAP) 14-14, " Control Rod

Sequences," Revision 0, dated November 1991, section F.1.e,

required that Form 14-14C, "Special Instructions", must provide
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instructions which should be clearly stated and strictly adhered

to and required that the instructions be approved by the QNE (in

this case, Mr. Miller) and an operations shift supervisor.

However, on September 18, 1992, following the mispositioning of i

control rod H-1, control rod arrays 8D2 and 5 were moved at

Mr. Miller's direction and without the completion of a special
;

Instruction Form 14-14C clearly stating the sequence, and without

prior approval of Mr. Miller's instructions by an operations
shift supervisor. By directing the continued movement of control

rods without the approval of a licensed operator, Mr. Miller, who
is not a licensed operator, violated 10 CFR 55.3. Furthermore,

after these rods had been moved, Mr. Miller knowingly completed a

Form 14-14C to indicate a different sequence of control rod

movements than that which actually occurred. The effect of this

inaccurate Form 14-14C was to conceal the mispositioning of

control rod H-1 and the subsequent movement of control rods in

violation of plant procedures.

l

Based on the NRC Office of Investigations (OI) investigation of

this matter (OI Report No. 3-92-055R), I conclude that Mr.

Miller, along with certain other Ceco employees, deliberately

attempted to conceal the mispositioned control rod event by
1failing to document the incident as required by plant procedures. j

By falsifying the Form 14-14C, Mr. Miller deliberately put CECO

I
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in violation of Dresden Technical Specification 6.2.A.1, DAP 14-
14, Section F.1.e., and 10 CrR 50.9, " Completeness and Accuracy

i

{ of Information".
3

J

j

III
i

1

!

{ Based on the above, Mr. Miller, an employee of Ceco at the time

of the event, engaged in deliberate misconduct which caused Ceco

to be in violation of its license conditions and 10 CrR 50.9, and
j

which constitutes a violation of 10 CrR 50.5 and 10 CFR 55.3.

The NRC must be able to rely on its licensees and their employees

to comply with NRC requirements, including the requirement to I
!

maintain records that are complete and accurate in all material I

respects. Mr. Miller's action in causing Ceco to violate its

license conditions and 10 CFR 50.9 have raised serious doubt as

to whether he can be relied upon to comply with NRC requirements,

including the requirements to maintain complete and accurate

records. Mr. Miller's deliberate misconduct that caused Ceco to

violate commission requirements cannot and will not be tolerated.

Consequently, I lack the requisite reasonable assurance that

licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the

public will be protected, if Mr. Miller were permitted at this
time to be engaged in the performance of NRC-licensed and
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regulated activities. Therefore, the public health, safety and

interest require that Mr. Miller be prohibited from being

involved in any NRC-licensed activities for three years from the

date of this Order. In addition, for the same period, Mr. Miller

is required to give notice of this order to any prospective

employer engaged in NRC-licensed activities as described in

Section IV, Paragraph 8, below, from whom he seeks employment in

non-licensed activities to ensure that such employer is aware of

Mr. Miller's previous history. For five years from the date of

this order, Mr. Miller is also required to notify the KRC of his

employment by any person engaged in NRC-licensed activities, as

described in Section IV, Paragraph B, below, so that appropriate

inspections can be performed. Furthermore, pursuant to 10 CFR

2.202, I find that the significance of the conduct described

above is such that the public health, safety and interest require

that this Order be immediately effective.

IV

Accordingly, pursuant to sections 103, 161b, 1611, 161o, 182 and

186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202 and 10 CFR 50.5, IT IS

HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

i
l

i
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1
A. Mr. Miller is prohibited for three years from the date

|
of this order from engaging in activities licensed by
the NRC.

B. Should Mr. Miller seek employment in non-licensed

activities with any person engaged in NRC-licensed

activities for three years from the date of this order,

Mr. Miller shall provide a copy of this order to such

person at the time Mr. Miller.is soliciting or

negotiating employment so that the person is aware of

the order prior to making an employment decision. For

the purposes of this order, licensed activities include

the activities of: (1) an NRC licensee; (2) an

Agreement State licensee conducting NRC-licensed

activities pursuant to 10 CFR 150.20; and (3) an

Agreement state licensee involved in the distribution

of products that are subject to NRC jurisdiction.

C. For three years from the date of this Order,10r. Miller

shall provide notice to the Director, office of
:

Enforcement, U. S. Nuclear Regulatory Commission, |
Washington, DC 20555, of the name, address, and

telephone number of the employer, within 72 hours of

his acceptance of an employment offer involving non-

licensed activities for an employer engaged in NRC-

licensed activities described in Paragraph IV.8, above.

)

1
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D. After the three year prohibition has expired as

described in Paragraphs IV.A and B above, Mr. Miller

shall provide notice to the Director, office of j
i

Enforcement, for acceptance of any employment in NRC-
|

licensed activity for an additional two year period. !

|

The Director, Office of Enforcement may, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.
Miller of good cause.

V

In accordance with 10 CFR 2.202, Mr. Miller must, and any other

person adversely affected by this order say, submit an answer to

this order, and may request a hearing within 30 days of the date
of this Order. The answer may consent to'this Order. Unless the

answer consents to this Order, the answer shall, in writing and I

under oath or affirmation, specifically admit or deny each
j

allegation or charge made in this order and shall set forth the

matters of "e'et and law on which Mr. Miller or other person

adversely F**:scted relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing

shall be submitted to the Secretary, U. S. Nuclear Regulatory
iCommission, ATTN Chief, Docketing and Service Section, i

Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory
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Commission, Washington, DC 20555; to the Assistant General

Counsel for Hearings and Enforcement at the same address; to the

Regional Administrator, Region III, U. S. Nuclear Regulatory

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and

to Mr. Miller, if the answer or hearing request is by a person
other than Mr. Miller. If a person other than Mr. Miller

requests a hearing, that person shall set forth with "i

particularity the manner in which his interest is adversely
affected by this order and shall address the criteria set forth
in 10 CFR 2.714(d).

If a hearing is requested by Mr. Miller or a person whose
interest is adversely affected, the Commission will issue an

order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
be whether this order should be sustained.

Pursuant to 10 CFR 2.202(c) (2) (1), Mr. Miller, or any person

adversely affected by this order, may in addition to demanding a
hearing, at the time that answer is filed or sooner, move the
presiding officer to set aside the immediate effectiveness of the,

Order on the ground that the Order, including the need for
I

immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.
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In the absence of any request for a hearing, the provisions

specified in Section IV above shall be final 20 days from the
date of this order without further order or proceedings. AN I

ANSWER OR A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

L.WL
Uhfes L. Milhoan
Japuty Executive Director
for Nuclear Reactor Regulation,
Regional Operations and Research

DatedapRockville, Marylandthis cal day of April 1994

i

i

1

|

|

i

i

!

|
!
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t UNITED STATES
~

i j NUCLEAR REGULATORY COMMISSIONg g wassmorou, o.c. anses.aeos
% *e'"

..... WC ?. 6 5,

IA 94-018

Richard E. Odegard I
'

(HOME A00RESS DELETED
UNDER 10 CFR 2.790)

l

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIv! TIES
(EFFECTIVE IMMEDIATELY)

4

The enclosed Order is being issued because of your violations of 10 CFR 30.10'
of the Commission's regulations as described in the Order.

Based on an investigation conducted by the Nuclear Regulatory Commission's
Office of Investigation, the NRC Staff has determined that you deliberately
conspired with other AMSPEC officials to deceive the Commission and provided
false testimony, under oath, to NRC officials. In addition, you deliberately
failed to train and certify employees in radiation safety as required by the
AMSPEC license conditions. A copy of the synopsis of the investigation is
enclosed.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosures will be placed in the NRC's Public Document
Room.

Sincerely,

._ _ k_
James Lieberman, Director

iOffice of Enforcement

Enclosures:
1. Order
2. O! Synopsis
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UNITED STATES ;

NUCLEAR REGULATORY COMMISSION |
|[n the Matter of ) !A 94-018

)
Richard E. Odegard )

)
?

ORDER PROHIBITING INVOLVEMENT IN.

NRC-LICENSED ACTIVITIES*

(EFFECTIVE IMMEDIATELY)

I.

Richard E. Odegard has been employed as a radiographer in the field of

industrial radiography since approximately 1978. On approximately June 20,
|

1989, Mr. Odegard was hired by the American Inspection Company, Inc. (AMSPEC).

AMSPEC held Materials License No. 12-24801-01 issued by the Nuclear Regulatory

Comission (NRC or Comission) pursuant to 10 CFR Parts 30 and 34. This

license authorized the conduct of industrial radiography activities in

accordance with specified conditions. On April 30, 1992, the license was

suspended as a result of significant safety violations and related safety

concerns. Mr. Odegard was a Vice-President of AMSPEC at the time of license

suspension.

l

!!
|

Between August 22, 1991 and November 12, 1992, the NRC Office of

Investigations conducted an investigation of licensed activities at AMSPEC.

During the course of this investigation, the AMSPEC license was suspended when

a significant number of safety violations were identified. In addition, the l

investigation revealed that Mr. Odegard, in his capacity as a Vice-President

and Area Manager for AMSPEC, conspired with other AMSPEC officials to deceive
;

1
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the Consnission regarding training of employees and, in addition, deliberately
1provided false sworn testimony to NRC officials.

AMSPEC submitted a Raotation Safety Manual as a part of its license l

application dated September 20, 1986. A part of this manual refers to

employee training to satisfy the requirements of Appendix A of 10 CFR Part 34.

This manual was incorporated as a part of License Condition 17 of the AMSPEC

license. 10 CFR 30.9(a) requires, in part, that information provided to the

Commission by a licensee, and information required by the Conunission's

regulations to be maintained by the licensee, shall be complete and accurate

in all material respects. 10 CFR 30.10(a) requires, in part, that any

licensee or any employee of a itcensee may not: (1) engage in deliberate

misconduct that causes a licensee to be in violation of any rule, regulation,

or limitation of any license, issued by the Comunission, or (2) deliberately

submit to the NRC information that the person submitting the information knows

to be incomplete or inaccurate in some respect material to the NRC.

Between late 1989 and March 1,1992, Mr. Odegard deliberately created false

documents concerning the training of AMSPEC employees (documents that were

required by the Cosumission's regulations to be maintained by AMSPEC), causing

a violation of 10 CFR 30.9 by AMSPEC. During 1990 and 1991, Mr. Odegard

deliberately provided unauthorized and improper aid to AMSPEC employees taking j

radiation safety examinations, a violation of License Condition 17. Between )

late 1989 and the end of 1991. Mr. Odegard deliberately .alsified records of

quarterly personnel radiation safety audits, causing violations of 10 CFR 30.9

and 34.ll(d). On April 13, 1993, Mr. Odegard deliberately provided false

i

I
|
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testimony under oath during the NRC investigation, a violation of

10 CFR 30.10.
I

On January 29,1993, Hr. Odegard pled guilty to one felony count involving

deliberate violations of the Atomic Energy Act based on his violations of

these requirements.

#*
!!!

Based on the above, Mr. Odegard engaged in deliberate misconduct which caused

AMSPEC to be in violation of the training requirements of License Condition 17

and NRC regulations, including 10 CFR 30.9 and 34.11(d). The NRC must be able

to rely on licensees and their employees to comply with NRC requirements,

including the requirements to train and certify employees in radiation safety

and procedures and the requirement to provide information that is complete and

accurate in all material respects. Mr. Odegard's actions in deltt;?rately

causing AMSPEC to be in violation of NRC requirements regarding training and

completeness and accuracy of infomation and his deliberate misrepresentations

to NRC officials in violation of 10 CFR 3010 have raised serious doubt as to I

whether he can be relied on to comply with NRC requirements, specifically the

requirement to provide complete and accurate information to the NRC.

Mr. Odegard's deliberate misconduct, including his false statement to

Comission officials, cannet and will not be tolerated.

Consequently, 1 lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Conmiission's requirements

and that the health and safety of the public will be protected if Mr. Odegard
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were permitted at this time to supervise or perform licensed activities in any

area where the NRC maintains jurisdiction. Therefore, the public health,

safety and interest require that Mr. Odegard be prohibited from engaging in

NRC licensed activities (including supervising, training or auditing) for

either an NRC licensee or an Agreement State licensee performing licensed

activities in areas of NRC jurisdiction in accordance with 10 CFR 150.20 for a

period of five years from the date of this Order. In addition, for a period

of five years commencing after completion of the five-year period of

prohibition, Mr. Odegard is required to notify the NRC of his employment by

any person or entity engaged in NRC-licensed activities, to ensure that the

NRC can monitor the status of Mr. Odegard's compliance with the Commission's

requirements and his understanding of his comitment to compliance.

Furthermore, pursuant to 10 CFR 2.202, I find that the significance of the

conduct described above is such that the public health, safety and interest

require that this order be effective imediately.

IV

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMMEDIATELY, THAT:

1. Richard E. Odegard is prohibited for five years from the date of this 1

Order from engaging in NRC-licensed activities. NRC-licensed activities

are those activities which are conducted pursuant to a specific or

general license issued by the NRC, including, but not limited to, those

|

:
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activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20. During this time period,

Mr. Odegard must also provide a copy of this Order to prospective

employers who engage in NRC-licensed activities, at the time he accepts

employment.

2. For a period of five years after the five-year period of prohibition has

expired, Richard E. O'degard shall, within 20 days of his acceptance of

an employment offer involving NRC-licensed activities or his becoming

involved in NRC-licensed activities, as defined in Paragraph IV.1 above,

provide notice to the Director, Office of Enforcement, U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where he is, or will

be, involved in the NRC-licensed activities. In the first notification

Mr. Odegard shall include a statement of his commitment to compliance

with regulatory requirements and the basis why the Commission should

have confidence that he will now comply with applicable NRC

requirements.

The Director Office of Enforcement, may in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Odegard of good cause.

V

in accordance with 10 CFR 2.202, Richard E. Odegard must, and any other person

adversely affected by this Order may, submit an answer to this order, and may

request a hearing on this Order, within 20 days of the date of this Order.
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The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation.

specifically acnit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Richard E. Odegard or any

other person adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing shall be

submitted to the Secretary, U. S. Nuclear Regulatory Comission, ATTN: Chief.

Docketing and Service Section, Washington, D.C. 20555. Copies also shall be

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory

Comission, Washington, D.C. 20555, to the Assistant General Counsel for

Hearings and Enforcement at the same address, to the Regional Administrator,

NRC Region !!, 101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia

30323, and to Richard E. Odegard if the answer or hearing request is by a

person other than Richard E. Odegard. If a person other than Richard E.

Odegard requests a hearing, that person shall set forth with particularity the

manner in which his or her interest is adversely affected by this Order and

shall address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Richard E. Odegard or another person whose

interest is adversely affected, the Commission will issue an Order designating

the time and place of any hearing. If a hearing is held, the issue to be

considered at such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Richard E. Odegard or any other person

adversely affected by this Order, say, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set I

aside the immediate effectiveness of the Order on the ground that the Order,
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including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without

further order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COPWISSION

b b_.
James Lieberman, Director
Office of Enforcement

Dated t Rockville, Maryland
this& ay of August 1994

1

|

|

|

I
1

I

I
1

I

|

|
l

|

|
l

|
|
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1; SYNOPSIS I

1

|

| an August 22, 1991, the Regional Administrator, U.S. Nuclear
hegulatory Commission (NRC), Region II, requested an'

nvestigation to determine whether officials, managers, and/or
eeployens of The American Inspection Company, Inc. ( AMSPEC) , the

# licensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CTR Parts 20, 30, and 34

.

and the NRC license of January 15, 1987, respectively. According
i to reported allegations, licensee management officials had

permitted unqualified technicians to perform radiography
operations at the Hess oil Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, which had contracted
with AMSPEC for nondestructive examination services. iAdditionally, license's officials allegedly: (1) discriminated I

(involuntary termination) against technicians for reporting
radiation health and safety concerns, (2) falsified radiation
safety training documents, (3) provided false and misleading
information to the NRC, and (4) used source material in a manner
not authorized by the license (irradiation of mica) .

The Office of Investigations (0I) reviewed the circumstances'of
the alleged regulatory and license condition violations during
which other improprieties by the licensee were identified. The
investigation by 01 did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however,
that these licensee officials at the H0VIC facility appeared
insensitive to employee concerns of all topics, including
radiation safety, and they were perceived by technicians as
acting with apparent disregard concerning this issue. The
investigation further determined that licensee officials
deliberately provided falso and misleading radiation safety-
related information to NRC representatives which was pertinent to
the regulatory process. The investigation substantiated that the
licensee, through actions of some radiation protection officers
(RPCs), deliberately falsified radiation safety training records,
inserted falso records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPos deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

The investigation also disclosed and confirmed numerous instances
of radigraphers' assistants performing radiography without 1

supervision and the deliberate falsification of source
'

utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licensae training officials (RPos) frequently

case No. 2 91 010R 1

i
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|

f ailed to provide the Operation and Emergency Procedures (0&EP)
Manual to new employees prior to source utilization. The
investigation also determined that some licensee RPos Vere not
trained, exam.ined , and certified according to Radiat'lon Safety ~
Program requirements anNEER5PEC officials, including the^

radiation safety officer (RS0) and several RPos, were aware of
sees of these violations and failed to correct them. Further, on
at least one occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination / certification requirements were violated.

The investigation substartiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the
HOVIC facility. The OI investigation, and a previous NRC
inspection at the St. Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the fyBL and other licensee ;
management officials deliberately failed to perform required
radiation safety review, evaAussion, and oversight functions and
responsibilities during the past 3 years.

I

Case No. 2-91-010R 2
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4 % UNITED STATES
[ j NUCLEAR REGULATORY COMMISSION* f WASHINGTON. O C. 20MH001%, - $d

*...*
|

Em 1019H

IA 94-001

Mr. Hartsell S. Phillips

(Address deleted)

Dear Sir:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED l

ACTIVITIES (EFFECTIVE IMMEDIATELY)

The enclosed Order is being issued because of your violations of
10 CFR Part 30 of the Commission's regulations as described in '

the Order.

Failure to comply with the provisions of this order may result in
civil or criminal sanctions.

Questions concerning this order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who may be reached at
(301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure will be placed in the
NRC's Public Document Room.

Sincerely,

Y k db HW
Hug L. Thomps , .

De ty Executive actor for
Nuclear Materials Safety, Safeguards )

and operations Support

Enclosure As stated

cc: Logan General Hospital
State of West Virginia

|
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )-

) IA 94-001
Hartsell S. Phillips )

ORDER PROHIBITI;!G INVCLVEMENT
IN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

I

Hartsell S. Phillips is employed by Logan General Hospital,

Logan, West Virginia. Logan General Hospital (Licensee) holds

License No. 47-19919-01 issued by the Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and

35. The license authorizes possession and use of byproduct

material in accordance with the conditions specified therein.

Mr. Phillips has been employed by the Licensee since

approximately June 1991 as the Chief Technologist, Radiation

Safaty Officer (RS0), and Ct.airaan of Radiation Safety Committee !

with responsibilities involving compliance with NRC requirements

for radiation protection. Mr. Phillips was removed as Chairman

of the Radiation Safety Committee on January 1, 1994, and removed
,

as RSO on February 18, 1994. On February 22, 1994, the Licensee

informed the NRC that it had suspended, subj2ct to termination,

Mr. Phillips on February 18, 1994, based on information the

Licensee had received through interviews with its staff and other

information developed by the Licensee.
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II

On December 7-8, 1993, an NRC inspection was conducted at the

Licensee's facility in Logan, West Virginia. As a result of
information developed during that inspection, an investigation by
the Office of Investigations (01) was initiated in January 1994.
Although this investigation is continuing, OI interviews of

Licensee personnel and review of documents provided by OI reveal

that nuclear medicine technologists under Mr. Phillips'
supervision and at his direction, and Mr. Phillips himself,
deliberately increased radiopharmaceutical dosages administered

to patients above the dosages prescribed by the authorized user

and set forth in the Licensee's procedures manual, and falsified

the dosage records of those patients by making them appear as if
the prescribed dosages had been administered. The OI interviews
indicate that this practice of increasing dosages and of

falsifying records continued for an extended period of time. The

exact number of patients affected is not clear, but involved
numerous administrations.

In addition, Mr. Phillips falsified records and directed nuclear

medicine technologists under his supervision to falsify records

relating tot training of nuclear medicine technologists, required
by 10 CFR 19.12; daily dose calibrator constancy checks, required

by 10 CFR 35.50(b)(1); daily and weekly surveys in nuclear

medicine areas, required by 10 CFR 35.70(a), (b), and (e); and
!
|
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surveys related to the receipt and shipment of licensed material, j

required by 10 CrR 20.205(d) and License Condition 16. |
!

Specifically, these records indicated that the training, checks

and surveys had been performed when in fact they had not been

performed. The records falsification occurred for an extended

period of time and may have been as long as 15 months during 1992

and 1993, and involved the falsification of records for surveys

and training in nuclear medicine required during this period of '

time. The investigation also revealed that Mr. Phillips

specifically instructed one nuclear medicine technologist to deny-

having falsified records and advised others to be untruthful when

questioned by NRC inspectors.

III

!
Although the NRC investigation is continuing, based on the above,

Mr. Phillips engao',d in deliberate misconduct, a violation of 10

CTR 30.10, which caused the Licensee to be in violation of a

number of NRC requirements including: (1) administration of
radiopharmaceutical doses that differed from the prescribed |

doses, required by 10 CFR 35.25 and License Condition 16; (2)

failure to provide training to nuclear medicine technologists, 1

required by 10 CFR 19.12; (3) failure to perform the daily

constancy checks of the dose calibrator, required by

10 CFR 35.50(b) (1) ; (4) failure to perform the required daily and

weekly contamination and radiation surveys, required by

|
|
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10 CFR 35.70(a), (b), and (e); (5) failure to perform the

required surveys for radioactive material receipt, required by

10 CFR 20.205(d) and License Condition 16; and (6) failure to

maintain accurate and complete records involving NRC-licensed

activities (i.e., .ecords of dose calibrator constancy checks

(10 CFR 35.50(e)), radiation and contamination surveys

(10 CFR 35.70(a), (b) , and (h) , and 10 CFR 20.401(b) and (c)),

required by 10 CFR 30.9. Mr. Phillips also deliberately provided

NRC inspectors information he knew to be inaccurate which was

material to the NRC, also in violation of 10 CFR 30.10, which

caused the Licensee to be in violation of 10 CFR 30.9.

As the RSO for the Licensee, Mr. Phillips was responsible,

pursuant to 10 CFR 35.21(a), for ensuring that radiation safety
activities were being performed in accordance with approved

procedures and regulatory requirements, including the
administration of radiopharmaceuticals, performance of required

surveys, and keeping of required records which evidence

compliance with Commission requirements. The NRC must be able to

rely on the Licensee and its employees to comply with NRC

requirements, including the requirement to provide information
and maintain records that are complete and accurate in all

material respects. Mr. Phillips engaged in deliberate

misconduct, a violation of 10 CFR 30.10(a) (1) , causing the

Licensee to be in violation of NRC requirements, as noted above,
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and submitted to the NRC information he knew to be incomplete or

inaccurate, a violation of 10 CFR 30.10(a) (2) .

Mr. Phillips' deliberate misconduct has raised serious doubt as

to whether he can be relied upon to comply with NRC requirements

and to provide complete and accurate information to the NRC. In

addition, Mr. Phillips' deliberate misconduct caused this

Licensee to violate numerous commission requirements and his

deliberate false statements to Commission officials demonstrate
conduct that cannot, and will not, be tolerated.

Consequently, in light of the numerous violations caused by
Mr. Phillips' conduct, the length of time the noncompliances

existed, and the deliberate nature of Mr. Phillips' actions, I
lack tne requisite reasonable assurance that licensed activities

can be conducted in compliance with the Commission's requirements

and that the health and safety of the public would be protected

if Mr. Phillips were permitted at this time to be involved in any
NRC-licensed activities. Therefore, the public health, safety
and interest require, pending further action by the NRC, that Mr.
Phillips be prohibited from involvement in licensed activities.

Furtheracre, pursuant to 10 CFR 2.202, I find that the
|
1

significance of the conduct described above is such that the

public health, safety and interest require that this order be
immediately effective.

|
1
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IV

Accordingly, pursuant to Sections 81, 103, 1610, 1611, 182 and

186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202, 10 CFR 30.10, and

10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

i

Pending further action by the NRC, Hartsell S. Phillips is I

prohibited from participation in any respect in NRC-licensed

activities. For the purposes of this paragraph, NRC-licensed

activities include licensed activities of: 1) an NRC

licensee, 2) an Agreement State licensee conducting licensed

activities in NRC jurisdiction pursuant to 10 CFR 150.20,

and 3) an Agreement State licensee involved in distribution

of products that are subject to NRC jurisdiction.

The Director, Office of Enforcement, say, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.

Phillips of good cause.

V

In accordance with 10 CFR 2.202, Hartsell S. Phillips must, and

any other person adversely affected by this Order may, submit an

answer to this Order, and may request a hearing on this order,

within 20 days of the date of this order. The answer may consent i

I
|

l
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to this order. Unless the answer consents to this order, the

answer shall, in writing and under oath or affirmation,
ispecifically admit or deny each allegation or charge made in this
)

Order and shall set forth the matters of fact and law on which
Hartsell S. Phillips or other person adversely affected relies
and the reasons why the order should not have been issued. Any

answer or request for hearing shall be submitted to the

Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief,

Docketing and Service Section, Washington, DC 20555. Copies also

shall be sent to the Director, office of Enforcement, U.S.
Nuclear Regulatory Commission, Washington, DC 20555, to the

Assistant General Counsel for Hearings and Enforcement at the

same address, to the Regional Administrator, NRC Region II, Suite

2900, 101 Marietta Street, NW, Atlanta, Georgia 30323, and to

Hartsell S. Phillips, if the answer or hearing request is by a
person other than Hartsell S. Phillips. If a person other than

Hartsell S. Phillips requests a hearing, that person shall set
forth with particularity the manner in which his or her interest
is adversely affected by this order and shall address the

criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Hartsell S. Phillips or a person
whose interest is adversely affected, the Commission will issue

an order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall

be whether this order should be sustained.
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Pursuant to 10 CFR 2.202 (c) (2) (i) , Hartsell S. Phillips, or any

other person adversely affected by this Order, may, in addition
to demanding a hearing, at the same time the answer is filed or

sooner, move the presiding officer to set aside the immediate

effectiveness of the Order on the ground that the Order,

including the need for immediate effectiveness, is not based on

adequate evidence but on mere suspicion, unfounded allegations,

or error.

1

In the absence of any request for hearing, the provisions

specified in Section IV above shall be final 20 days from the

date of this Order without further order or proceedings. AN

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

Hug L. omp , .

D ty Execu ve D ector for
Nuclear Mater Safety, Safeguards,

and Operations Support

Dated at Rockville, Maryland
this foti, day of March 1994
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September 19, 1995

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICEN3ING BOARD

Before Administrative Judges:
Peter B. Bloch, Chairman

Dr. Jerry R. Kline :
Frederick J. Shon

|

In the matter of Docket No. IA-94-001
'

HARTSELL D. PHILLIPS, JR. Re: Allegation of Deliberate
West Virginia Violations

,

ASLBP No. 94-694-05-EA

MEMOPANDUM AND ORDER
(Dismissal Pursuant to Agreement)

On September 14, 1995, the parties to the above-captioned

proceedings, Hartsell Phillips (Phillips) and the Staff of the i

United States Nuclear Regulatory Commission (Staff), informed

the Atomic Safety and Licensing Board (" Licensing Board") of

the following developments concerning this matter:
;

Fi r s t ,' on June 5, 1995, Mr. Phillips pled guilty to a

one-count Superseding Information stating a violation of law, j

related to the matters which are the subject of this
'

proceeding. A copy of the United States District Court's
;

Order of June 6, 1995, adjudging Mr. Phillips to be guilty and

convicting him of the count charged in the Information, is

attached. Sentencing of Mr. Phillips was conducted by the

d34 35
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Court on August 22, 1995, in accordance with the Court's Order

of June 6, 1995.

Second, the parties .have resched an agreement in

settlement of this proceeding. Accordingly, we approve of the

stipulation in the agreement and provide the requested relief.
.

ORDER

For all the foregoing reasons and upon consideration of

the entire record in this matter, it is this 19th day of

Septerter, 1995, ORDERED, that: .

1. Hartsell D. Phillips, Jr. is permitted to withdraw

his request for hearing on the Staff's " Order' Prohibiting

Involvement in NRC-Licensed Activities (Effective

*mmediately)," dated March 10, 1994, and he is dismissed as a j

party in the proceeding pertaining to that Order; -

,

i
f

!
<

|

1

|

:
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2. The attached Stipulation is adopted as an order j

of this Board; and

3. The proceeding is dismiased with prejudice.

THE ATOMIC SAFETY AND LICENSING BOARD ,

I /

/ e

*P!

Ii /
'erry R. Klinet
Administrative Judge

/9'

!s/ '['.- e
k af t*c. 't

'
- .. -

|N , ' t
.

- - -,- _,

Frederic'%~J. Shon
Administrative Judge

Q ms r:

- f.|j'_'D <hTLw~
_

Peter B. Bloch <

'

Chairman

Rockville, Maryland

,

$

I

!

:

,

,
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I

STIPULATION FOR SETTLEMENT OF PROCEEDING

THIS AGREEMENT is made by :nd between Hartsell Phillips

("Phillips") and the Staff of the United States Nuclear ,

Regulatory Commission ("NRC Staff" or " Staff"), to wit:

WHEREAS Logan General Hospital, Logan, West Virginia

(" Logan" or the " Licensee"), holds License No. 47-19919-01

issued by the NRC pursuant to 10 C.F.R. Parts 30 and 35, which

license authorizes possession and use of byproduct material in

accordance with the. conditions specified therein; and

WHEREAS Phillips was employed by Logan, commencing in

January 1991, as Chief Technologist, Radiation Safety Officer

.("RSO") and Chairman of the Radiation Safety Committee

("RSC"), with responsibilities, inter alia, involving

compliance with NRC requirements for radiation protection,

until a date on which his employment was suspended by Logan in

or about February 1994; and

WHEREAS on March 10, 1994, the NRC Staff issued an " Order

Prohibiting Involvement in NRC-Licensed Activities (Effective

Immediately) , " 54 Fed. Reg. 13346 (March 21, 1994), based,

-inter alia, upon a finding that Phillips had engaged in
deliberate misconduct in violation of 10 C.F.R. S 30.10, which

caused the Licensee to be in violation of a number of NRC

regulatory requirements; and

NUREG-0940, PART I A-189
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WHEREAS the Order prohibited Phillips, pending further

action by the NRC, from participation in any respect in NRC-

licensed activities, to include licensed activities of (1) an
NRC licensee, (2) an Agreement State licensee conducting
licensed activities in NRC jurisdiction pursuant to 10 C.F.R.

5 150.20, and (3) an Agreement State licensee involved in

distribution of products that are subject to NRC jurisdiction;
and

WHEREAS on March 30, 1994, Phillips filed a " Request for

Hearing and Answer of Hartsell D. Phillips" concerning the

Or ae r, pursuant-to 10 C.F.R. S 2.202, in response to which

adjudicatory proceedings have been convened and remain pending

before an Atomic Safety and Licensing Board (" Licensing

Scard") at this time; and

WHEREAS the undersigned parties recognize that certain

advantages and benefits may be obtained by each of them

through settlement and compromise of the matters now pending

in litigat on between them, including, without limitation, thed

elimination of further litigation expenses, uncertainty and
delay, and other tangible and intangible benefits, which the

parties recognize and believe to be in the public interest;
and

WHEREAS, pursuant to 10 C.F.R. S 2.203, the Staff and

Phillips have stipulated and agreed to the following
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provisions for settlement of the above-captioned proceeding,

subject to the approval of the Licensing Board, before the

taking of any testimony or trici or aijudication of any issue

of fact or law; and

WHEREAS Phillips is willing to waive his hearing and,

appeal rights regarding this matter, in consideration of the

terms and provisions of this Stipulation and settlement

agreement; and

WHEREAS the terms and provisions of this Stipulation,

once approved by the Licensing Board, shall be incorporated by

reference into an order, as that term is used in subsections

(b) and (c) of section 161 of the Atomic Energy Act of 1954,

as amended (the "Act"), 42 U.S.C. 5 2201, and shall be subject

to enforcement pursuant to the Commission's regulations and

Chapter 18 of the Act, 42 U.S.C. S 2271 et seq. ;

NOW, THEREFCRE, IT IS STIPULATED AND AGREED AS FOLLOWS:

1. Phillips agrees to refrain from engaging in, and is

hereby pr:hibited from engaging in, any NRC-licensed

activities up to and including March 9, 1999, five years from

Ithe date of the NRC " Order Prohibiting Involvement in NRC-

Licensed Activities (Effective Immediately)," dated March 10,

1994. In addition to the definition of "NRC-licensed
activities" set forth above, said definition is understood to

include any and all activities that are conducted pursuant to
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a specific or general license issued by the NRC, including,
but not limited to, those activities of Agreement State

{

licensees conducted pursuant to :he suthority granted by 10

C.F.R. S 150.20.
j

2. For a period of five years af ter the above-specified.

five-year period of prohibition has expired, i . e. , from March

10, 1999 through March 9, 2004, Phillips shall, within 20 days :

of his acceptance of each and any employment offer involving

NRC-licensed activities or his becoming involved in NRC-

licensed activities, as defined above; provide written notice
to the Director, Office of Enforcement, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name,

address, and telephone number of the employer or the entity
where he is, or will be, involved in the NRC-licensed
activities, and a detailed descr.4ption of his duties and the

(

activities in which he is to be involved.
3. In the first notification provided pursuant to

Paragraph 2 above, Phillips shall include a statement of his

commitment to compliance with regulatory requirements and an

explanation of the basis why the Commission should have
1

I
confidence that he will comply with applicable NRC I

requirements.

4. The parties agree that, as an integral part of this
;

|Stipulation and upon execution hereof, and subject to the '

,

l
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approval of this Stipulation by the Licensing Board,

(a) Phillips will withdraw his March 30, 1994 request for

hearing on the NRC Staff's Order of March 10, 1994, and (b)

the parties will file a joint request for dismissal of the

proceedings on that Order, with prejudice, it being understood

and agreed that the Staff will take no further enforcement or ,

i

other action against Phillips in connection with that Order.1

5. It is understood and agreed that nothing contained

in this Agreement shall be binding on, or preclude lawful

action by, any other Government agency or department,

including, wit.hout limitation, the United States Department of

Justice and/cr the United States Attorney.

|

|

1

|

The parties recognize and agree that nothing in this Agreement shall be deemed to
'

8

i

prohibit the NRC Staff from taking enforcement or other action (a) against Phillips for
violation of this Agreement, or (b) against persons other than Phillips in connection with or
related to any of the matters addressed in the Order of March 10,1994, should the Staff
determine, in its sole discretion, that it is appropriate to do so.
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IN WITNESS WHEREOF, we set our hand and seal this 14th., |

|

day of Septe:nber, 1995. |
|

|

!
4

FOR HARTSELL PHILLIPS: FOR THE NRC STAFF: I

[ signed] (signed)

Charles L. Woody Sherwin E. Turk i

Counsel for Hartsell Phillips Counsel for NRC Staff
,

(signed] |

| Hartsell D. Phillips, Jr. ,

- !

!

;

:
!
t

:

t

,

s

;

i

:
1

E

'!

,

.I

1

!

i
1

1
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UNITED STATES OF ANERICA |

I
NUCLEAR REGULATORY C0lWII5510N

In the Matter of

HARTSELL 5. PHILLIPS Docket No.(s) IA-94-001

CERTIFICATE 0F SERVICE

I hereby certify that copies of the foregoing L3 NERO & ORDER (L8P-95-16)
have been served upon the following persons by U.S. mail, first class, except
as otherwise noted and in accordance with the requirements of 10 CFR Sec. 2.712.

1

Administrative Judge Administrative Judge !

Peter B. Bloch, Chairman Jerry R. Kline
Atostc Safety and Licensing Board Panel Atomic Safety and Licensing Board Panel ;

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission ;

Washington, DC 20555 Washington, DC 20555 |

Administrative Judge Office of Commission Appellate )
Frederick J. Shon Adjudication :

Atomic Safety and Licensing Board Panel U.S. Nucisar Regulatory Commission !
U.S. Nuclear Regulatory Commission Washington, DC 20555 |
Washington, DC 20555 ,

I

Sherwin E. Turk, Esq. Charles L. Woody, Esq. )
Office of the General Counsel Spilaan, Thomas & Battle

Nail stop 0-15 B 18 500 Virginia St., East, #1200 Union Ctr
U.S. Nuclear Regulatory Commission Charleston, WV 25321
Washington, DC 20555

Dated at Rockville, Nd. this
19 day of September 1995 i

C__ %_ A. . .
'

1Trietf of the secretary of the commission ;
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"# UNITED STATES

3
NUCLEAR REGULATORY COMMISSION

k..... wasmuorow. o c. 2em.coe,

AFR 0 5 19H

IA 94-004

Mr. Douglas D. Preston
(Address deleted
Under 10 CFR 2.790)

Dear Mr. Preston:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY) (NRC INSPECTION REPORT No. 50-
331/93020)

The enclosed Order Prohibiting Involvement in NRC-Licensed
Activities is being issued as a consequence of your deliberately
providing false information on applications you made for access
authorization at the Iowa Electric Light and Power Company's
(licensee) Duane Arnold Energy Center. On or about June 19, 1990,
and on June 23, 1993, you indicated on your access authorization
applications that you had not been arrested or convicted of a
criminal offense other than minor traf fic violations. The licensee
subsequently learned that you had been arrested and convicted
several times for crimes other than traffic violations and that you
were incarcerated for some of those, offenses. As a result of your
deliberate falso statements, you wert granted unescorted access to
the Duane Arnold facility in 1990 and again in 1993. A licensee
investigator interviewed you about the falso information at which
time you indicated that you had lied on your applications in 1990
and 1993 and that you would lie again about your criminal record.
The deliberate false information on your criminal history in your i
June 23, 1993 application caused you to be personally in violation '

of 10 CFR 50.5, " Deliberate Misconduct".

While you deliberately made the same falso statements on your
access authorization application of June 19, 1990, that instance is

;not being cited in the enclosed order because it occurred prior tc
September 16, 1991, the date that 10 CFR 50.5 became effective.

Failure to comply with the provisions of the enclosed Order may
result in civil or criminal sanctions.

Questions concernir.g *.he order may be addressed to James Lieberman,
iDirector, Office of esforcement. Mr. Lieberman can be reached at i

telephone number (301) 504-2741.

1 i
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Mr. Douglas D. Preston 2

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice",
a copy of this letter and the enclosure with your home address
removed will be placed in the NRC's Public Document Room.

Sincerely,

W
ames Lieberman, Director

office of Enforcement |
'

Enclosure:
;

Order Prohibiting Involvement in
NRC-Licensed Activities (Effective Immediately)

cc w/ enclosure:
L. Liu, Chairman of the Board and

Chief Executive officer
D. Wilson, Plant Superintendent

Nuclear Licensing
K. Young, Manager, Nuclear Licensing
Resident Inspector, RIII
Stephen Brown, Iowa Department

of Commerce
Licensing Project Manager, NRR
Berry Construction Company

i

1

|
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

MR. DOUGLAS D. PRESTON ) IA 94-004

ORDER PRCHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Mr. Douglas D. Preston was employed by the Berry construction

Company at the Iowa Electric Light and Power Company's (IELPC or j

Licensee) Duane Arnold Energy Center where he was granted

unescorted access. IELPC holds Facility License DPR-49, issued by j
i

the Nuclear Regulatory Commission (NRC or Commission) pursuant to i

10 CFR Part 50 on February 22, 1974. The license authorizes IELPC

to operate the Duane Arnold Energy Center located near Cedar

Rapids, Iowa, in accordance with the conditions specified therein.

II

Mr. Preston first applied for employment with Berry Construction

company and was subsequently granted unescorted access to the Duane

Arnold Energy Center on or about June 19, 1990, based in part on

the representations he made on his access authorization

applications, one of the representations was that he had not been

arrested and convicted for any criminal offense other than minor

traffic violations. The Licensee submitted fingerprint cards to

the Federal Bureau of Investigations (FBI) and subsequently was
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,

! informed that Mr. Preston had a record of arrests, convictions, and
imprisonments prior to 1978. However, while waiting for the

results of the FBI fingerprint check, Mr. Preston's employment at
'

the Duane Arnold Energy Center was terminated for a lack of work.
.

Mr. Preston's deliberate falso statements on his access

authorization application on or about June 19, 1990 were

essentially the same as his 1993 false statements (addressed
below), but are not being cited in this order as a violation'

because they were made before the effective date of 10 CFR 50.5.
;

on June 21, 1993, Mr. Preston again applied for a position at the

Duane Arnold Energy Center and was hired on June 21, 1993 by the

Berry Construction Company as a laborer with responsibilities

involving NRC-licensed activities. On June 23, 1993, Mr. Preston

filled out an access authorization application and again denied

having a criminal history. The Licensee granted Mr. Preston

temporary unescorted access to the plant on or about July 15, 1993.

On or about August 13, 1993, the Licensee received the results of

a second FBI fingerprint check which again detailed Mr. Preston's

criminal history. Mr. Preston, when questioned by an IELPC

investigator on August 13, at first denied having a criminal

history and then admitted that he had lied about his criminal

history to gain employment in 1990 and again in 1993. He further

stated that he would lie again to gain employment in the future.

The Licenses then revoked Mr. Preston's unescorted access based on

the deliberately false information regarding his criminal history
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on his access authorization application.

Based on the above, Mr. Preston engaged in deliberate misconduct on

or about June 23, 1993. by deliberately falsely stating on the

access authorization application that he had no criminal history

for crimes other than minor traffic offenses. The Commission's

regulations in 10 CFR 50.5, in part, prohibit any employee of a

contractor of a licensee from deliberately submitting to the

licensee information that the employee knows to be incomplete or

inaccurate in some respect material to the NRC. Mr. Preston's

actions constitute a violation of 10 CFR 50.5(a). Information

concerning criminal history is material to the determination the

licensee must make to meet 10 CFR 73.56(b) (2) . ;
l

III

The NRC must be able to rely on the Licensee, its contractors, and

the licensee and contractor employees to comply with NRC

requirements, including the requirement to provide information that

is complete and accurate in all material respects. Mr. Preston's

actions in deliberately providing falso information to the Licensee

constitute deliberate violations of Commission regulations and his

statement to the Licenses that he would do it again have raised

serious doubt as to whether he can be relied upon to comply with
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NRC requirements and to provide complete and accurate information
to the NRC in the future.

Consequently, I lack the requisite reasonable assurance that

nuclear safety activities within NRC jurisdiction can be conducted

in compliance with the Commission's requirements and that the

health and safety of the public would be protected if Mr. Preston

were permitted to be engaged in the performance of licensed

activities. Therefore, the public health, safety and interest
require that Mr. Preston be prohibited from being involved in the

performance of activities licensed by the NRC for a five year
period. In addition, Mr. Preston is required to notify the NRC,

for an additional five year period, of his acceptance of employment

in NRC-licensed activities so that appropriate inspections can be
performed. Furthermore, pursuant to 10 CFR 2.202, I find that the

,

significance of the deliberate misconduct described above is such

that the public health, safety and interest require that this order

be immediately effective.

IV

Accordingly, pursuant to sections 103, 161b, 1611, 182 and 186 of |

the Atomic Energy Act of 1954, as amended, and the commission's

regulations in 10 CFR 2.202 and 10 **R 50.5, IT IS HEREBY ORDERED,

EFFECTIVE IMMEDIATELY, THAT :

|

!
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A. Mr. Douglas D. Preston is prohibited from engaging in

activities licensed by the NRC for five years from the

date of this Order. For the purposes of this Order,

licensed activities include the activities licensed or
regulated by: (1) NRC; (2) an Agreement State, limited

to the Licensee's conduct of activities within NRC
jurisdiction pursuant to 10 CFR 150.20; and (3) an

Agreement State where the licensee is involved in the
distribution of products that are subject to NRC

jurisdiction.

B. After the five year prohibition has expired as described

in paragraph A above, Mr. Preston shall provide notice to

the Director, Office of Enforcement, U.S. Nuclear

Regulatory Commission, Washington, D.C. 20555, for

acceptance of any employment in licensed activity for an

additional five year period.

The Regional Administrator, Region III, say, in writing, relax or
rescind any of the above conditions upon demonstration by
Mr. Preston of good cause.

V

In accordance with 10 CFR 2.202, Mr. Preston must, and any other

person adversely affected by this Order may, submit an answer to

i
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!

this Order, and may request a hearing within 30 days of the date of
this Order. The answer may consent to this Order. Unless the

answer consents to this Order, the answer shall, in writing and
|

under oath or affirmation, specifically admit or deny each

allegation or charge made in this Order and shall set forth the

matters of fact and law on which Mr. Preston or other person
adversely affected relies and the reasons as to why the order
should not have been issued. Any answer or request for a hearing
shall be submitted to the Secretary, U. S. Nuclear Regulatory
Commission, ATTN: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the Director,
office of Enforcement, U. S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings I

and Enforcement at the same address, to the Regional Administrator,
Region III, U. S. Nuclear Regulatory Commission, 801 Warrenville

Road, Lisle, Illinois 60532-4351, and to Mr. Preston, if the answer

or hearing request is by a person other than Mr. Preston. If a

person other than Mr. Preston requests a hearing, that person shall

set forth with particularity the manner in which his interest is

adversely affected by this Order and shall address the criteria set

forth in 10 CFR 2.714(d).

!

If a hearing is requested by Mr. Preston or a person whose interest

is adversely affected, the Commission will issue an order

designating the time and place of any hearing. If a hearing is

held, the issue to be considered at such hearing shall be whether
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this order should be sustained.

Pursuant to 10 CFR 2. 2 02 (c) (2 ) (i) , Mr. Preston, or any person

adversely affected by this order, may in addition to demanding a

hearing, at the time that answer is flied or sooner, move the

presiding officer to set aside the immediate effectiveness of the
Order on the ground .that the order, including the need for

immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for a hearing, the provisions

specified in Section IV above shall be final 20 days from the date
of this order without further order or proceedings. AN ANSWER OR

A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE EFFECTIVENESS

OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

LL _ _

'

J ses Lieberman, Director
ffice of Enforcement

cated at Rockville, Maryland
this STA. day of April 1994

|
r
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\ UMTED STATES |
"

~ "
NUCLEAR REGULATORY COMMISSION

I ! WASHINGTON, D.C. 2006M001

\ /.

March 3, 1995
IA 95-03

Forrest L. Roudebush
(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIRING CERTAIN NOTIFICATION TO NRC

Dear Mr. Roudebush:

The enclosed Order is being issued as the result of an investigation by the
NRC Office of Investigations (01) and a hearing before the NRC Atomic Safety#

and Licensing Board (ASLB) which found that you were responsible for
deliberate violations of NRC requirements whiie you were the owner and

! president of Piping Specialists Incorporated (PSI), also known as PSI
Inspection. The violations are fully described in the Order.

The Order prohibits your involvement in NRC-licensed activities for a period
of five years beginning October 17, 1991, the date of the lamediately
Effective Order that suspended the license of PSI. In addition, for a period
of five years after the five year prohibition period, the Order also requires
you to notify the NRC within 20 days of your employment or involvement in
licensed activities. Pursuant to section 223 of the Atomic Energy Act of
1954, as amended, any person who willfully violates, attempts to violate, or
conspiros to violate, aiy provision of this Order is subject to criminal
prosecution as set forth in that section.

You are required to respond to this Order and should follow the instructions
specified in Section V of the Order when preparing your response. Questions
concerning this Order should be addressed to Ns. Patricia A. Santiago,
Assistant Director for Materials, Office of Enforcement, who can be reached at ,

(301) 415-3055. |

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of I
this letter with your address removed, and the enclosures will be placed in
the NRC Public Document Room (POR). To the extent possible, your response
should not include any personal privacy or proprietary information so that it ,

can be placed in the POR without redaction. However, if you find it necessary
to include such infomation, you should clearly indicate the specific
infomation that you desire not to be placed in the PDR, and provide the legal
basis to support your request for withholding the information from the public.
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The responses directed by this letter and the enclosed Order cre not subject
to the clearance procedures of the Office of Nanagement and Budget as required
by the Paperwork Reduction Act of 1980, Pub. L. No. 96-511.

Sincerely,

W |
u . Thompson Jr. |

Dep y Executiv ir for J

Nuclear Materia s Sa e y, Safeguards
and Operations Support-

!

Docket No. 030-29626 |
License No. 24-24826-01 i

Enclosure:
Order Prohibiting involvement

in NRC Licensed Activities
and Requiring Certain Notification
to NRC

|

l
|

|
|

l

i
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UNITED STATES
NUCLEAR REGULATORY COPMISSION

In the Natter of )
'

FORREST L. R000EBUSH
Kansas City, Missouri )

ORDER PROHIBITING lhY tVENENT IN NRC-LICENSED ACTIVITIES
AND REQUIRING CERTAIN NOTIFICATION TO NRC

!

Mr. Forrest L. Roudebush has been, from its inception, the owner and president

of Piping Specialists incorporated (PS! or licensee), also known as PSI

Inspection, which was tha holder of Byproduct Material License No. 24-24826-01

issued by the U. S. Nuclear Regulatory Commission (NRC or Commission) pursuant

to 10 CFR Parts 30 and 34 on March 6, 1987. The license authorized the use of

byproduct material (iridium-192 and co'balt-60) for industrial radiography in

devices approved by the NRC or an Agreement State. The facility where

licensed materials were authorized for storags was located at 1010 East loth

Street, Kansas City, Missourt. The use of licensed materials was authorized

at temporary job sites anywhere in the United States that the NRC maintains

jurisdiction for regulating the use 'of licensed materials. On

October 17, 1991, the NRC staff issued an Order Suspending License (Effective

lunediately) to PSI. On April 22, 1992, the NRC staff issued to PSI an Order

Modifying Order Suspending License (Effective tunediately) and Order Revoking

License. The revocation of the license was upheld by a decision of the NRC

Atomic Safety and Licensing Board (ASLB), Pfpfng Specialists, Inc. and forrest

L. Roude6ush, LBP 92-25, 36 NRC 156 (1992), which the Cosmisi'on declined to

review, CLI-92-16, 36 NRC 351 (1992).
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NRC Region !!! initiated an inspection of the Licensee on September 4.1991. |
l

and on September 24, 1991, the NRC Office of Investigations (01) conenenced an )
!

investigation based on information received on August 29, 1991, that the PSI

radiation safety program was not being conducted in compliance with NRC rules. 1

|

regulations, and license conditions. The inspection and investigation focus 2d I

on the Licensee's compliance with NRC regulations, including possible willful

violations involving: (1) false statements to NRC inspectors and

investigators; (2) use of unauthorized and/or unqualified radiographer's

assistants while conducting radiography; (3) preparation of false, inaccurate,

and incomplete records; (4) failure to provide or use personnel dosimetry

devices while conducting radiography; and (5) failure to survey and post

radiation area boundaries to provide notice of radiation hazards to the public

while perfoming radiography. I

|The O! investigation was completed on February 21. 1992, and identified the '

following deliberate violations of NRC requirements attributable to Mr.

Roudebush:

A. In violatten of 10 CFR 30.9, the PSI Radiation Safety Officer (RS0),

with the prior knowledge of Mr. Roudebush, deliberately provided

incomplete and inaccurate information to NRC inspectors during

inspections conducted on March 21 and September 17-18, 1991.

Specifically, the R50 presented to the inspectors the Licensee's

utilization log, records of pocket dasimeter readings, and records of
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3

surveys of radiographic exposure devices performed at the time of the

storage of the device at the end of the work day. Those records were

neither complete nor accurate because: (1) the records did not document

the Licensee's uses of the radiographic exposure devices which occurred

during periods when the Licensee's personnel dosimetry service was

interrupted due to the nonpayment of service fees; and (2) the

information in the records had not been recorded daily as required, but

instead, had been fabricated en masse shortly before the inspections.

Further, the RSO and Mr. Roudebush knew that the records were inaccurate

and that the records had been fabricated by the RSO immediately before

the inspections.

B. In violation of 10 CFR 30.o. during an interview with O! on October 16,

1991, Mr. Roudobush, under oath, after defining a radiographer's

assistant as one who ". . . handles and operates the enclosure, handle I

[ sic) and operates the device, handles and operates the survey meter,

takes charge of that dosimeter', denied to an 01 investigator that he

had performed work as a radiographer's assistant. This statement was

deliberately falso because during the NRC inspection conducted on

September 17-14, 1991, Mr. Roudebush acknowledged that he had attached

the centrol cable and guide tube to a radiographic exposure device and

had esposed and retracted the source during radiographic operations.

Mr. Roudobush was not qualified as a radiographer or assistant

radiographer.

+
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The investigation found other deliberate violations of NRC requirements, as

well as a number of violations that in the aggregate represented a breakdown

in the management of the PSI radiation safety program. Those violations are

discussed in the October 17, 1991 Order Suspending License (Effective

immediately) EA 91-136; and the April 22, 1992 Order Modifying Order

Suspending License (Effective imediately) and Order Revoking License,

EA 92-054. Those orders discuss why the staff does not have reasonable

assurance that the licensee or Mr. Roudebush would comply with NRC

requirements in the future.

The ASLB conducted a hearing from April 28 to May 1, 1992 on the October 17,

1991 Order Suspending License (Effective imediately) and the April 22, 1992

Order Modifying Order Suspending License (Effective imediately) and Order

Revoking License.

The ASLB, in its Final Initial Decision (Revoking License), LBP-92-25, 36 NRC

156 (1992), stated:

We conclude that there have been extensive failures on the part of

PSI and Mr. Roudobush to comply with NRC regulations. The Board

findsthattheLlconseehasfailedtoactasareasonablemanager

of 1% censed activities; failed to detect and correct violations

caused by an employee; willfully attempted to conceal violations |

from NRC Staff, and given untruthful information to the Staff

during its inspecticns and investigations. Moreover, we find that
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Mr. Roudobush was untruthful in some aspects of his testimony both

during a formal investigation and this Licensing Board. Id., at

186.

,!

Pursuant to a plea agreement, on August 18, 1994, Mr. Roudebush pled guilty in

!the U.S. District Court for the Western District of Mjssouri.to one criminal

count of violating Title 42, United States Code, Sections 2273 and 2201(b) and
'

(1) (il161b,1611, and 223 of the Atomic Energy Act). Specifically, the

agreement describes the nature of the offense as the failure to provide

dosimetry devices to employees. As a result, on December 12, 1994, an amended ;

judgment was filed whereby Mr. Roudebush was sentenced to two years probation.

The terms of the probation, in part, provide that Mr. Roudobush shall not

apply for or obtain a license for radiography during the probation period.

!!! I

Based on the above, the NRC concludes that Forrest L. Roudobu'sh, the owner and

president of PSI, engaged in deliberate misconduct that caused the Licensee to

be in violation of 10 CFR 30.9, 30.10, and 34.33. Mr. Roudebush deliberately

provided information to NRC inspectors and investigators that he knew to be

incomplete or faaccurate in some material respect to the NRC, and Mr. !

Roudebush was deliberately untruthful during portions of his testimony to the

ASLB, in violation of 10 CFR 30.9 and 30.10. Further, Mr. Roudobush

deliberately failed to provite dostmetry devices to his employees, inl

violation of 10 CFR 34.33 and 30.10. The NRC must be able to rely on its

licensees, including their officers and employees, to comply with NRC
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requirements, including the requirement to provide information and to maintain

records that are complete and accurate in all respects material to the NRC.

The deliberate actions of Forrest L. Roudebush in causing the Licensee to

violate 10 CFR 30.9, 30.10, and 34.33, and his misrepresentations to the NRC

have raised serious doubt as to whether he can be relied on to comply with NRC

requirements and to provide complete and accurate information to the'NRC.

Consequently, I lack the requisite reasonable assurance that Forrest L.
,

Roudebush will conduct licensed activities in compliance with the Commission's

requirements or that the health and safety of the public will be protected if

Forrest L. Roudebush were pennitted at this time to be involved in

NRC-licensed activities. Therefore, the public health, safety and interest

require that, for a period of five years from October 17, 1991, the date that

the PSI license was suspended by Immediately Effective Order Forrest

L, Roudebush be prohibited from any involvement in NRC-licensed activities for

either: (1) an NRC licensee, or (2) an Agreement State licensee performing

licensed activities in areas of NRC jurisdiction in accordance with 10 CFR

150.20. In addition, for a period of five years commencing after completion

of the five year period of prohibition, Mr. toudebush must notify the NRC of
,

his employment or involvement in NRC-licensed activities to ensure that the

NRC can monitor the status of Mr. Roudebush's compliance with the Commission's

requirements and his understanding of his commitment to compliance. If Nr.

Roudebush is currently involved with another licensee in NRC-licensed '

activities, Nr. Roudebush must immediately cease such activities, and inform

the NRC of the name, address and telephone number of the employe,r, and provide

a copy of this order to the employer.

i
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IV

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED THAT:

1. Forrest L. Roudebush is prohibited unt-il October 17, 1996 from

engaging in any f4RC-licensed activities. NRC-licensed activities

are those activities that are conducted pursuant to a specific or

general license issued by the NRC, including, but not limited to,

those activities of Agreement State licensees conducted pursuant

to the authority granted by 10 CFR 150.20.

2. For a period of five years, beginning October 17, 1996, after the

five-year period of prohibition has expired, Forrest L. Roudebush shall,

within 20 days of his acceptance of each employment offer involving

NRC-licensed activities or his becoming involved in NRC-licensed

activities, as defined in Paragraph IV.1 above, provide notice to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, 0*C. 20555, of the name, address, and telephone number of

the employer or the entity where he is, or will be, involved in the

NRC-licensed activities. In the first sucl. notificaticn, Forrest L. 1

Roudebush shall include a statement of his commitment to compliance with

regulatory requirements and the basis why the Commission should have

confidence that he will now comply with applicable NRC requirements. j
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3. If Forrest L. Roudebush is currently involved with any NRC licensee or

Agreement State licensee engaging in NRC-licensed activities, then

Forrest L. Roudebush must, as of the effective date of this Order, cease

such activities and inform the NRC of the name, address and telephone i
j

number of the licensee, and provide a copy of this Order to the '

i

ilicensee.
.

4

The Director, Office of Enforcement, may, in writing, relax or rescind any of
|

the,above conditions upon demonstrgtion by Mr.. Roudebush of good cause.

V '

In accordance with 10 CFR 2.202, Forrest L. Roudebush must, and any other

person adversely affected by this Order say, submit an answer to this Order,

and may request a hearing on this Order, within 20 days of the date of this

Order. The answer may consent to this Order. Unless the answer consents to

this Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Roudobush or other
,

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Ccamission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the sees address, and to the Regional Administrator, NRC
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Region !!!, 801 Warrenville Road, Lisle, Illinois 60532-4531 if the answer or

hearing request is by a person other than Mr. Roudebush. If a person other

than Mr. Roudebush requests a hearing, that person shall set forth with

particularity the manner in which his or her interest is adversely affected by

this Order and shall address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Mr. Roudebush or a person whose interest is

adversely affected, the Commission will issue an Order 1esignating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether, on the basis of the matters described in: (1)

this Order; (2) EA 91-136; (3) EA 92-054; and (4) LBP-92-25, 36 NRC 156

(1992), this Order should be sustained.

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings.

FOR THE NUCLEAR REGULATORY COMISSION

H . Thompson Jr
De y Executiv Di or for
Nuclear Materials Sa ety, Safeguards

and Operations Support

Dated at ille, Maryland'

of March 1995this3
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Docket No. 030-19747
License No. 52-21082-01 (expired)
lA 94-013

Guillermo Velasquez, M.D.
959 Americo Miranda
Reparto Metropolitano
(Rio Piedras) San Juan, PR 00921

|
Dear Dr. Velasquez:

SUBJECT: CONFIRMATORY ORDER

This is in reference to the Order to Transfer Byproduct Material to an
Authorized Recipient (Effective !amediately) and Demand for Information issued
by the NRC on July 21, 1993, your Answer to the Demand for Information dated
September 13, 1993, and a completed NRC Fors 314 dated January 24 1994,
notifying the NRC of the transfer of all licensed material previously in your
possession to an authorized recipient.

In your sworn response to the Demand for Information, you stated that you did
not intend to perfors any licensed activities either personally or on behalf
of anyone else in the future. In a telephone conversation between Mr. Charles
M. Hosey of the NRC Region !! office and yourself on June 2,1994, you agreed
to the issuance of an order that would confirm that you would not participate
in activities li;ensed by the NRC for a period of three years and would
contain a requirement to notify the NRC the first time (if any) you engage in
licensed activities thereafter. Based on these representations, we are
issuing the enclosed Confirmatory Order.

In addition to the Confirmatory Order, we are enclosing Amendment 2 to your
license which formally torsinates your Itcense.

Questions concerning the Order may be addressed to Ms. Patricia Santiago,
Assistant Director for Materials, Office of Enforcement, at telephone number
(301) 504-3055.

4
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Guillermo Velasquez, M.D. 2

In accordance with 10 CFR 2.790 of the NRC's ' Rules of Practice.' a copy of
this letter, its enclosures, and your response will be placed in the NRC's
Public Document Room.

Sincerely,

YMtiss
iJames Lieberman, Director

d Office of Enforcement

Enclosures:
1. Confirmatory Order
2. License Amendment No. 2

cc w/encis:
Cosmonwealth of Puerto Rico

i

|

|

I
.

!
1

;
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UNITED STATES
NUCLEAR REGULATORY COM ISSION

In the Matter of
)

GUILLERM0 VELASQUEZ. N.D. ) Oocket No. 030-19747
San Juan, Puerto Rico ) License No. 52-21082-01

) !A 94-013

CONFIRMATORY ORDER

I

Cui11ermo Velasquez, M.D. (Licensee) is the holder of expired Byproduct

Naterials License No. 52-21082-01 (license) issued by the Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35 on

September 3, 1982. The license authorized the use of strontius-90 for

ophthalmic radiotherapy in accordance with the conditions specified therein.

The itcense was renewed in its entirety on August 21, 1987, and expired on

August 31, 1992. The byproduct satorial remained in the possession of the

Licensee untti it was transferred to an authorized recipient on January 7,

1994 pursuant to an NRC Order to Transfer Byproduct Material to an Authorized

Recipient (Effective lunedtately) and Desand for Inforsatial issued July 21,

1993.

!!

The Licensee did not submit an application for renewal of the license prior to

its expiration, as required by 10 CFR 30.37, nor did the Licensee notify tha

Comission in writing, pursuant to 10 CFR 30.36, of a decision not to renew

the license. Therefore, on September 11, 1992, NRC Region !! issued a Notice

of Violation (Notice) to the Licensee for failure to request renewal prior to

expiration of the license or to file a notice of non-renewal or transfer of
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the byproduct material. The letter fonrarding the Notice directed the

Licensee to place the strontium-90 in storage and to discontinue use of the

matertal until he obtained a new NRC license. In the alternative, the
.

Licensee was directed to transfer the saterial to an authorized recipient if

adequate storage was not available, or to submit an NRC Fors 314 to the NRC if
,

2

: the Licensee chose to dispose of the byproduct satorial. During a December 4,

1992 telephone conversation between a Region !! inspector and the Licensee,

; the Licensee stated that the source was locked in storage and that the
!

Licensee had not used the source. The Licensee responded to the Notice on

December 4,1992, by requesting renewal of the license. Because the Licensee

| failed to provide the appropriate licensing fee, no action was taken by the

NRC to renew the license and the Licensee was notified.

] The NRC performed a routine inspection of the Licensee's facility in Rio
'

Piedras, Puerto Rico on Feoruary 24, 1993. One purpose of this inspection was

to detenmine the status of the strontium-90 source. The inspection revealed,

; that the Licensee had continued to use the saterial (1) after expiration of

the license; (2) after receipt of the NRC letter and Notice dated September
,

11, 1992, which directed the Licensee to place the saterial in storage and to

: discontinue use of the material until a new license was obtained; and (3)

after the December 4, 1992 telephone conversation with the Region !! inspector

when the inspector explained that the source could not be used and the

Licensee had stated the source was in locked storage and not being used.

In April and Nay 1993, the NRC Office of Investigations conducted an

investigation of the circumstances surrounding the Licensee's apparent use of
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the source after the license had expired and after receiving notification fr:m '

the NRC to discontinue use of the material until a new license was obtained.

As a result of this investigation, it was determined that on 20 occasions,

between October 9, 1992, and February 19, 1993, the Licensee, with the full

understanding that use of the source was prohibited, deliberately used the

strontium-90 source for patient ophthalsic radiotherapy, in violation of 10

CFR 30.3. In addition, the investigation confirmed that the Licensee
;

deliberately provided false information to the NRC inspector during the

December 4, 1992 telephone conversation and during the inspection conducted at

the Licensee's facility on February 24, 1993. Specifically, the Licensee told

the NRC inspector that the strontium-90 source had not been used for

ophthalaic radiotherapy since receipt of the Notice which was issued on

September 11, 1992, when in fact the Licensee had used the strontium-90 source

at least 20 times between October 9, 1992 and February 19, 1993, which was as

recently as five days before the inspection. This deliberate submission of

materially false information constitutes violations of 10 CFR 30.9 and 30.10.

!!!

|

Based on the NRC inspection and the subsequent investigation, the NRC

determined that the Licensee, by continuing to use licensed seterial after

being notified of the expiration of the license which authorized th.=t use and

by deliberately providing false information to an NRC inspector, hr.J

demonstrated an unwillingness to comply with Commission requirements. The

Commission must be able to rely on its licensees to provide complete and

accurate information. Willful violations are of particular concern to the

i
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| Commission because they undersine the Commission's reasonable assurance that

| licensed activities are being conducted in accordance with NRC requirements.

Therefore, on July 21, 1993, the NRC issued an Order to the Licensee requiring|

the transfer of the strontium-90 source to an authorized recipient within 45

days of the date of the Order. The NRC also issued a Demand for Information

with the Order requiring the Licensee to subsit a written statement, under

oath or affirmation, stating why the NRC should have confidence that in the )
future the Licensee would comply with NRC requirements or provide complete and

accurate information to the NRC. 1

The Licensee responded to the Order in letters dated September 7 and 13, 1993,

and in telephone conversations with the NRC Region II staff on September 10

and 20, 1993. During these communications, the Licensee indicated that he was

making a good faith effort to transfer the byproduct material to an authorized

recipient. Based on this good faith effort, the NRC by letter dated

October 15, 1993, extended the strontium-90 transfer date to December 6, 1993.

On January 24, 1994, the Licensee submitted a completed NRC Fors 314 notifying

the NRC that the strontium-90 source had been transferred to an authorized

recipient and provided the documentation required by the Order to demonstrate

that the source was tested for leakage prior to the transfer and that the

transfer had taken place.

1

On September 13, 1993, the Licensee responded to the Demand for Information
I

indicating that he did not intend to perfors licensed activities or to use the

strontium-90 source in his possession, or one in anyone else's possession.

Further, in a telephone conversation on June 2,1994, with Mr. Charles M.
|
|
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Hosey of the NRC Region !! office, Dr. Velasquez agreed to the provisions and

to the issuance of this Confirmatory Order. I find that the Licensee's

commitments as set forth in that conversation are acceptable and necessary and

conclude that with these comeitaents the public health and safety are

reasonably assured. In view of the foregoing, I have determined that the

public health and safety require that the Licensee's comettaents in the

telephone call of June 2,1994 be confirmed by this Order.

IV

Accordingly, pursuant to Sections 81, 161b, 1611, 1610, 182 and 186 of the
)

Atomic Energy Act of 1954, as amended, and the Consission's regulations at

10 CFR 2.202 and 10 CFR Parts 30 and 35 IT IS HEREBY ORDERED THAT:

1. For a period of three years from the date of this Confirmatory Order,

Guillermo Velasquez, N.D., shall not supervise or engage in any way in

NRC-licensed activities. NRC-licensed activities are those activities

which are conducted pursuant to a specific or general license issued by

the NRC, including, but not limited to, those activities of Agreement

State licensees conducted pursuant to the authority granted by 10 CFR
l
1

150.20.
j
1

I

2. For a period of three years from the date of this Order, Dr. Velasquez

shall provide a copy of this Order to any prospective employer who

engages in NRC-licensed activities (as defined in 1. above) prior to his

acceptance of employment with such prospective employer. The purpose of
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this requirement is to ensure that the employer is aware of

Dr. Velasquez' prohibition from engaging in NRC-licensed activities.

3. The first time Guillermo Velasquez, M.D., is employed in NRC licensed

activities following the three year prohibition, he shall notify the

Regional Administrator, NRC Region !!, 101 Marietta Street, NW, Suite

2900, Atlanta, Georgia 30323, prior to engaging in NRC licensed

activities including activities under an Agreement State license when

activities under that license are conducted in areas of NRC jurisdiction

pursuant to 10 CFR 150.20. The notice shall include the name, address,

and telephone number of the NRC or Agreement State licensee and the

location where licensed activities will be performed.

The Regional Administrator, NRC Region !!, say, in writing, relax or rescind

any of the above conditions upon a showing by the Licensee of good cause.

V

Any person adversely affected by this Confirsatory Order, other than the

Licensee, may request a hearing within 20 days of the date of its issuance.

Any request for a hearing shall be submitted to the Secretary, U.S. Nuclear

Regulatory Commission ATTN: Chief, Docketing and Service Section, Washington,

D.C. 20555. Copies shall be sent to the Director, Office of Enforcement,

U. S. Nuclear Regulatory Commission, Washington, D.C. 20555, to the Assistant

General Counsel for Hearings and Enforcement at same address, and to the
.

Regional Administrator, NRC Region !!, 101 Marietta Street, NW, Suite 2900,
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lAtlanta, Georgia 30323 and to the Licensee. If such a person requests a

hearing, that person shall set forth with particularity the manner in which |

his interest is adversely affected by this Order and shall address the
|

criteria set forth in 10 CFR 2.714(d). '

If a hearing is requested by a person whose interest is adversely affected,

the Comeission will issue an Order designating the time and place of any

hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Confiruatory Order should be sustained.

In the absence of any request for hearing, the provisions specified in Section

V above shall be final 20 days from the date of this Order without further

order or proceedings.

FOR THE NUCLEAR REGULATORY COMISSION

try / YA -
f ames Lieberman, Director

ffice of Enforcement

Dated at Rockville, Maryland i

this ,a day of June 1994 i

I
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Docket No. 55-30849
License No. SOP-30516-01
IA 94-006

Mr. David Tang Wee
(Home Address Deleted
Under 10 CFR 2.790)

Dear Mr. Tang Wee:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED
ACTIVITIES (EFFECTIVE IMMEDIATELY
(NRC INSPECTION REPORT NO. 50-237/92033; 50-249/92033;
NRC INVESTIGATION REPORT NO. 3-92-055R)

The enclosed Order is being issued as a consequence of events
which occurred during operation of the Dresden Nuclear Station
Unit 2 on September 18, 1992 and in violation of Nuclear
Regulatory Commission (NRC or Commission) regulations and of the
Dresden Technical Specifications. The NRC conducted an
inspection and an investigation of the event. The investigation
by the NRC's Office of Investigations (OI) concluded that on
September 18, 1992 you deliberately violated or caused violations
of NRC requirements and the Dresden Technical Specifications. A
copy of the synopsis of the OI report was ferwarded to you by
letter dated November 4, 1993. An enforcement conference was
held with you on November 17, 1993.

On September 18, 1992, a rod mispositioning event occurred when a
Nuclear Station Operator (NSO) moved a control rod out of
sequence during your shif t as the Station control Room Engineer
(SCRE). The error was noticed by a Qualified Nuclear Engineer
(QNE). The NSO continued to move control rods in violation of
station procedures, at the QNE's direction and without your
knowledge or authorisation, after which the QNE informed you of
the mispositioned rod. Subsequently, you, the NSO, the QNE, and
the two nuclear engineers in training who were present during the
incident, agreed not to tell anyone else about the mispositioned
rod incident. As a result, neither the mispositioned rod nor the
subsequent deviation from the planned control rod pattern were
documented in the control room log, a Dresden Form 14-14C was
falsified, and Commonwealth Edison Cospany (Ceco) management was
not informed of the incident. The OI investigation also
concluded, based on the testimony of three other individuals
involved in the September 18, 1992 incident, that you
deliberately provided inaccurate information to NRC investigators
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Mr. Davis Tang Wee -2-

during your transcribed interview on December 1, 1992 when you
denied making a statement to the effect that the information
about the mispositioned control rod should not leave the control
room.

Your actions in connection with the attespt to conceal the
September 18, 1992 event caused Ceco to be in violation of its
license conditions, including technical specifications and
administrative procedures, and constituted a violation of 10 CFR
50.5(a), " Deliberate Misconduct". Furthermore, your provision of
inaccurate information which was material to NRC investigators
constituted a violation of 10 CFR 55.9, " Completeness and
Accuracy of Information".

NRC does not have the requisite reasonable assurance that
licensed activities will be properly conducted in accordance with
regulatory requirements, including the requirement to provide
information that is complete and accurate in all material
respects, with you involved in licensed activities.
Consequently, after consultation with the Commission, I have been
authorized to issue the enclosed Order Prohibiting Involvement in
NRC-Licensed Activities (Effective Immediately). Failure to
comply with the provisions of this order may result in civil or
criminal sanctions.

Questions concerning the enclosed order may be addressed to James
Lieberman, Director, office of Enforcement. Mr. Lieberman can be
reached at telephone number (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure with your home address
removed will be placed in the NRC's Public Document Room.

Sincerely,

b..
dIss L. Milhoan
puty Executive Director
or Nuclear Reactor Regulation,
Regional Operations and Research

Enclosure:
order Prohibiting Involvement

in KRC-Licensed Activities
(Effective Immediately)

cc w/ enclosure See Next Page

|

|
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|UNITED STATES
I

NUCLEAR REGULATORY COMMISSION

In the Matter of ) Docket No. 55-30849David Tang Wee ) License No. SOP-30516-01
Tinley Park, Illinois ) IA 94-006

ORDER PROHIBITING INVOLVEMENT IN
KRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY) j

*

Mr. David Tang Wee (Licensee) held Senior Reactor Operator's

License No. SOP-30516-01 (License), issued by the U.S. Nuclear

Regulatory Commission (NRC or Commission) on August 14, 1985.

Mr. Tang Wee was employed by Commonwealth Edison Company (Ceco)

between June 22, 1981 until his employment was terminated by CECO
on December 2, 1992, an action which terminated license SOP-

30516-01. The Licensee most recently held the position of

Station Control Room Engineer (SCRE) with responsibilities

involving compliance with NRC requirements for the operation of a
. l

nuclear power plant. Ceco holds Facility Licenses DPR-19 and

DPR-25 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Part 50. These licenses authorize

CECO to operate the Dresden Nuclear Station Units 2 and 3 located

near Morris, Illinois.

II )

On November 24, 1992, Ceco notified the NRC that Ceco senior

managers had just become aware of an incident that had occurred

on September 18, 1992 when Unit 2 was operating at 75% power. A

Nuclear Station Operator (NSO), who was a licensed reactor

NUREG-0940. PART I A-227

-



. _

l

-2-

operator, incorrectly positioned control rod H-1 while

repositioning control rods to change localized power levels
1within the reactor core, and the event was concealed from Ceco '

managesent. Both CECO and the NRC initiated investigations of
the incident.

On September 18, 1992, the NSO erroneously moved control rod H-1

from Position 48 (fully withdrawn) to Position 36. A Qualified

Nuclear Engineer (QNE) and two individuals in training to become
" qualified" nuclear engineers were in the control room when the

QNE recognized the NSO's error. The QNE informed the NSO of the
error. The NSO failed to insert the mispositioned rod to

Position 00 and continued to move other control rods at the
direction of the QNE. The QNE then informed Mr. Tang Wee, the

Station Control Room Engineer on duty, of the mispositioned rod.
Later, Mr. Tang Wee spoke with the NSO and the three nuclear

engineers and they all agreed that they would not discuss the

incident with anyone else. As a result, neither the

mispositioned rod nor the subsequent deviation from the planned

control rod pattern were documented in the control room log, a

Dresden Form 14-14C was falsified, and CECO management was not

informed of the incident.

The NRC licenses individuals pursuant to 10 CFR Part 55,

" Operators' Licenses," to manipulate the controls of an

utilization facility. f:us operator license requires the
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individual to observe all applicable rules, regulations and

orders of the Commission, including the operating procedures and

other conditions specified in the facility license.

Dresden Technical Specification 6.2.A.1 stated that applicable

procedures recommended in Appendix A of Regulatory Guide 1.33,

Revision 2 dated February 1978, shall be established,

implemented, and maintained. Regulatory Guide 1.33 Appendix

A.1.c included administrative procedures, general plant operating

procedures, and procedures for startup, operation, and shutdown

of safety related systems.

Dresden Operating Abnormal Procedure (DOA) 300-12, "Mispositioned
|

Control Rod," Revision 2, dated November 1991, section D |

I" Subsequent Operator Actions," step 2, required, in part, that if

a single control rod was inserted greater than one even notch

from its in-sequence position and reactor power was greater than

20%, then the mispositioned rod must be continuously inserted to

position 00. Section D.5 required, in part, that the NSO record

any mispositioned control rod in the Unit log book.
|

Dresden Administrative Procedure, (DAP) 07-29, " Reactivity

Management Controls," Revision 0, section F.1.g required, in

part, that the station control room engineer (SCRE) communicate

to the NSO the requirements for procedural adherence.
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Dresden Administrative Procedure, (DAP) 07-01, " Operations
I

Department Organization", Section B.5.e., requires in part that '

the SCAE report any abnormal operating conditions to the Shift

Engineer.

I

These procedures were not followed. Specifically, Mr. Tang Wee

did not communicate to the NSO requirements for procedural

adherence concerning the NSo's duty to record the mispositioning

incident in the unit control room log, and did not report the
mispositioning incident to the Shift Engineer. Instead, Mr. Tang

Wee agreed with the NSO, the QNE and two nuclear engineers in

training that they would not discuss the incident with anyone
|

alse.

Based on the NRC Office of Investigations (OI) investigation of

this matter (OI Report No. 3-92-055R), I conclude that Mr. Tang

Wee, along with the NSO, the QNE and two nuclear engineers in

training, deliberately attempted to conceal the mispositioned

control rod event by failing to document and report the incident

as required by plant procedures. In furtherance of this

agreement, Mr. Tang Wee deliberately caused Ceco to be in

violation of Dresden Technical Specification 6.2.A.1; DAP 07-29,

Revision 0, Section F.1.q; and DAP 07-01, Section B.5.e, by

failing to communicate to the NSO the requirement to record the

mispositioned rod event in the control room log and by failing to

report the event to the Shift Engineer.

i
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Further, in a transcribed sworn statement on December 1, 1992, !
1Mr. Tang Wee stated that he did not have a reason to make, and i

did not believe he made, a statement to the effect that

information about the mispositioned control red should not leave
the control room. Based on the transcribed testimony of three

individuals who were present during the incident that Mr. Tang

Wee had made a statement to them to the effect that information
about the mispositioned control rod should not leave the control

room, and that all five individuals had agreed not to discuss the

event with anyone else, I conclude that Mr. Tang Wee's testimony
to the contrary constituted the deliberate provision of

inaccurate information material to the NRC in violation of 10 CFR
55.9, " Completeness and Accuracy of Information."

III

Based on the above, Mr. Tang Wee, an employee of Ceco at the time

of the event, engaged in deliberate misconduct which caused Ceco
,

to be in violation of its license conditions and which
|

constitutes a violation of 10 CFR 50.5. Further, Mr. Tang Wee, a

licensed senior reactor operator at the time of the event,

deliberately provided to NRC investigators information which he

knew to be inaccurate in some respect material to the NRC, in

violation of 10 CFR 55.9.
|
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The NRC must be able to rely on its licensees and their

employees, especially NRC-licensed operators, to comply with KRC

requirements, including the requirement to provide information

and maintain records that are complete and accurate in all

material respects. Mr. Tang Wee's action in causing Ceco to

violate its license conditions and his misrepresentations to the

NRC have raised serious doubt as to'whether he can be relied upon

to comply with NRC requirements applicable to licensed facilities

and licensed individuals and to provide complete and accurate
,

|information to the NRC. Mr. Tang Wee's deliberate misconduct
|

that caused Ceco to violate Commission requirements, and his

falso statements to Commission officials, cannot and will not be

tolerated.

\
|

Consequently, I lack the requisite reasonable assurance that

licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the
ipublic will be protected, if Mr. Tang Wee were permitted at this I

time to be engaged in the performance of NRC-licensed and

regulated activities. Therefore, the public health, safety and

interest require that Mr. Tang Wee be prohibited from being

involved in any NRC-licensed activities for three years from the
date of this Order. In addition, for the same period,

Mr. Tang Wee is required to give notice of this order to any
prospective employer engaged in NRC-licensed activities as

described in Section IV, Paragraph B, below, from whom he seeks
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employment in non-licensed activities in order to ensure that

such employer is aware of Mr. Tang Wee's previous history. For

five years from the date of the Order, Mr. Tang Wee is also

required to notify the NRC of his employment by any person
s

engaged in licensed activities, as described in Section IV,
1 Paragraph B, below, so that appropriate inspections can be

i

performed. Furthermore, pursuant to 10 CFR 2.202, I find that
.

the significance of the conduct described above is such that the

public health, safety and interest require that this order be,

immediately effective.

1

,

IV

Accordingly, pursuant to sections 103, 107, 161b, 1611, 161o, 182

and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202, 10 CFR 50.5, and 10 CFR

55.61, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

.

A. Mr. Tang Wee is prohibited for three years from the

date of this Dider iPom engaging in activities licensed

a

by the NRC.

B. Should Mr. Tang Wee seek employment in non-licensed
;

activities with any person engaged in NRC-licensed

activities in the three years from the date of this.

' order, Mr. Tang Wee shall provide a copy of this Order
|
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: to such person at the time Mr. Tang Wee is soliciting
|

} or negotiating employment so that the person is aware
;

of the Order prior to making an employment decision.

For the purposes of this Order, licensed activities

include the activities of: (1) an NRC licensee; (2) aa
|

Agreement State licensee conducting licensed activities

in NRC jurisdiction pursuant to 10 CFR 150.20; and (3) |

an Agreement State licensee involved in the

distribution of products that are subject to NRC

jurisdiction.

C. For three years from the date of this order,

Mr. Tang Wee shall provide notice to the Director,

office of Enforcement, U. S. Nuclear Regulatory

commission, Washington, DC 20555, of the name,

address, and telephone number of the employer, within i

72 hours of his acceptance of an employment offer

involving non-licensed activities from an employer I

' engaged in NRC-licensed activities, as described in

Paragraph IV.8, above.

D. After the three year prohibition has orpired as

described in Paragraphs IV.A and B, above, Mr. Tang Wee

shall provide notice to the Director, Office of

Enforcement, of acceptance of any employment in NRC-

licensed activity for an additional two year period.
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The Director, office of Enforcement may, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.
Tang Wee of good cause.

V
1

l
!

In accordance with 10'CTR 2.202, Mr. Tang Wee must, and any other

person adversely affected by this order may, submit an answer to

this Order, and may request a hearing within 30 days of the date
of this Order. The answer may consent to this Order. Unless the

answer consents to this Order, the answer shall, in writing and

under oath or affirmation, specifically admit or deny each
allegation or charge made in this Order and shall set forth the

matters of fact and law on which Mr. Tang Wee or other person

adversely affected relies and the reasons as to why the order
should not have been issued. Any answer or request for a hearing

shall be submitted to the Secretary, U. S. Nuclear Regulatory
Commission, ATTN: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, DC 20555; to the Assistant General

Counsel for Hearings and Enforcement at the same address; to the

Regional Administrator, Region III, U. S. Nuclear Regulatory

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and

to Mr. Tang Wee, if the answer or hearing request is by a person

other than Mr. Tang Wee. If a person other than Mr. Tang Wee

,
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requests a hearing, that person shall set forth with

particularity the manner in which his interest is adversely
affected by this order and shall address the criteria set forth

in 10 CFR 2.714(d).

|
1

If a hearing is requested by Mr. Tang Wee or a person whose |

interest is adversely'affected, the' Commission will issue an

order designating the time and place of any hearing. If a

hearing is hald, the issue to be considered at such heering shall

be whether this order should be sustained.

Pursuant to 10 CFR 2.202 (c) (2) (1) , Mr. Tang Wee, or any person

adversely affected by this order, may in addition to demanding a

hearing, at the time that answer is filed or sooner, move the

presiding officer to set aride the immediate effectiveness of the

order on the ground that the order, including the need for

immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for a hearing, the provisions

specified in Section IV above shall be final 20 days from the

date of this Order without further order or proceedings. AN

| \
t

)

)
|

| |

|
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ANSWER OR A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

4 FOR THE NUCLEAR REGULATORY CCMMISSION

| -

L. &,

1 ames L. Milhoan
: Deputy Executive Director

for Nuclear Reactor Regulation,'

,

Regional Operations and Researcha

) Dated ap.Rockville, Maryland
this day of April 1994,

!

:

;

!

'|

!

I
4

i

!

1-

:
,

4

.a

1
>

i

4

i
.

!

1
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UNITED STATES$

! j NUCLEAR REGULATORY COMMISSION
* 2 WASellNOTON, D.C. 20006-0001

% . . . . o! December 12, 1994
*

IA 94-035

Mr. Rex Allen Werts
(Address deleted
under 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
AND UNESCORTED ACCESS (EFFECTIVE IMMEDIATELY)
O! INVESTIGATION REPORT SYNOPSIS (2-93-052R)

Dear Mr. Werts:

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effectively Immediately) is being issued as a consequence
of the deliberate false statements you made on an application for access
authorization at the Carolina Power and Light Company's (Licensee) Brunswick
Nuclear Plant. On or about March II, 1993, you used an alias on your access

1

authorization application and indicated on the application that you had not i
been arrested or convicted of any criminal offense. As a result of your j
deliberate false statements, you were granted unescorted access to the
Brunswick Nuclear Plant on March 24, 1993. The Licensee subsequently learned

,

of your use of an alias and that you had been arrested and convicted several
]times for crimes and were incarcerated for some of those offenses. A licensee i

supervisor interviewed you about your application, at which time you admitted :
that you had submitted false information on your application.

10 CFR 50.5(a)(2), " Deliberate misconduct," prohibits an employee of an NRC
licensee or licensee contractor from deliberately submitting information to
the licensee or licensee contractor that the employee knows to be incomplete
or inaccurate in some respect material to the NRC. 10 CFR Part 2, Appendix C,
" General Statement of Policy and Procedures for NRC Enforcement Actions," in
particular Section VIII, " Enforcement Action involving Individuals," provides
guidance and considerations for enforcement sanctions against individuals who
deliberately violate NRC requirements.

The NRC Office of Investigations (01) conducted an investigation (2-93-052R)
to determine whether you committed a willful violation in connection with your
making false statements regarding your criminal background. The O!
investigation concluded that you had deliberately provided false information

!
concerning your criminal arrest and conviction record in order to gain |
unescorted access to the site protected area. By letter dated September 14, )1994, the NRC attempted to provide you with a copy of the O! investigation !

synopsis and afford you an opportunity for an enforcement conference prior to
making a final decision regarding escalated enforcement action in your case. ,

The letter has been returned by the post office as undeliverable and we have
been unable to locate you. A copy of the September 14, 1994, letter with the :
OI synopsis attached is enclosed (Enclosure 1). If attempts to deliver this '

letter and the enclosed Order are not successful, it will not delay the
effective date of the enclosed Order nor the placement of this letter and
enclosed Order in the Public Document Room.
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1

Mr. Rex Allen Werts -2-

The false information you provided regarding your criminal history on the
March 11, 1993 access authorization application is a violat'on of 10 CFR 50.5,
" Deliberate misconduct." Such conduct is unacceptable to the NRC. Therefore,
after consultation with the Comission, I have been authorized to issue the
enclosed Order Prohibiting Involvement in NRC-Licen>ed Activities and
Unescorted Access (Effective Immediately). Pursuant to section 223 of the
Atomic Energy Act of 1954, as amended, any person who willfully violates,
attempts to violate, or conspires to violate, any provision of this Order
shall be subject to criminal p:osecution as set forth in that section.

You are required to provide a response to'this Order and should do so within
20 days. Questions concerning the Order may be addressed to James Lieberman,
Director, Office of Enforcement. Mr. Lieberman can be reached at telephone
number (301) 504-2741.

~

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter with your home address removed, its enclosures and any response
will be placed in the NRC's Public Document Room (POR). To the extent
possible, your response should not include any personal privacy, proprietary,
or safeguards information so that it can be placed in the POR without
redaction. However, if you find it necessary to include such information, you
should clearly indicate the specific information that you desire not to be
placed in the POR, and provide the legal basis to support your request for
withholding the information from the public.

Sincerely, 1
l

w $.
iames L. Milhoan
eputy Executive Director for

Nuclear Reactor Regulation,
Regional Operations and Research

Enclosures: 1. September 14, 1994 letter with 01 synopsis
2. Order Prohibiting involvement in NRC-Licensed

Activities and Unescorted Access (Effective Imediately)

cc w/encis: (See next page)
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) I

REX ALLEN WERTS ) IA 94-035 i
(Also Known As: ) i

MICHAEL ALLEN HUNTER) )

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES AND UNESCORTED ACCESS

.|(EFFECTIVE IMMEDIATELY)
l

!

I j

Mr. Rex Allen Werts (Also Known As: Michael Allen Hunter) was employed by

Power Plant Maintenance, Inc., (PPM) a contractor of the Carolina Power and

Light Company (CP&L or Licensee), from March 24, 1993 until his unescorted

access was revoked on July 26, 1993. Licensee is the holder of License Nos.

OPR-62 and DPR-71 issued by the Nuclear Regulatory Coasnission (NRC or

Commission) pursuant to 10 CFR Part 50 on December 27, 1974 and November 12,

1976, respectively. The licenses authorize the operation of the Brunswick

Nuclear Plant in accordance with the conditions specified therein. The

facility is located on the Licensee's site in Southport, North Carolina.

II

On March 24, 1993, Mr. Werts was granted unescorted access to the Brunswick

Nuclear Plant, based in part on representations he made on an access

authorization application, dated March 11, 1993, which he submitted to Power

Plant Maintenance, Inc., (PPM), a contractor of the Licensee. In the

application, Mr. Werts falsely represented himself as Michael Allen Hunter and

stated that he had not been arrested or convicted of any criminal offense. In

addition, Mr. Werts failed to correct that information after he was granted

unescorted access and continued to hold that status on the basis of his false
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identity. The Licensee submitted fingerprint cards completed by Mr. Werts to

the Federal Bureau of Investigation (FBI) and subsequently was informed that

Mr. Werts (alias Mr. Hunter) had a record of arrests, convictions, and

imprisonments prior to 1990.

I!!

Based on the above, Mr. Werts engaged in d911 berate misconduct in violation of

10 CFR 50.5(a)(2) which prohibits any employee of a licensee or licensee

contractor from deliberately submitting to the licensee or licensee's

contractor information the employee knows to be incomplete or inaccurate in

some respect material to the NRC. Information concerning an individual's

true identity and criminal history is material in that it is used by the

Licensee to make determinations relative to the grant or denial of access

authorization. If the Licensee had been given accurate infomation regarding

Mr. Werts' criminal record, the Licensee would not have granted unescorted

access to Mr. Werts.

The NRC must be able to rely on the Licensee, its contrac. tors, and licensee

and contractor employees to comply with NRC requirements, including the

requirement to provide infomation that is complete and accurate in all

material respects. Mr. Werts' actions have raised serious concerns as to

whether he can be relied upon to comply with NRC requirements and to provide

complete and accurate information to the NRC or to NRC licensees in the

future.

Consequently, I lack the requisite reasonable assurance that nuclear safety

activities can be conducted in compliance with the Commission's requirements
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and that the health and safety of the public would be protected if Mr. Werts
(

were permitted at this time to be involved in the performance of licensed

activities or were permitted unescorted access to protected or vital areas of

NRC-licensed facilities. Therefore, the public health, safety and interest

r2 quire that Mr. Werts be prohibited from being involved in the performance of

activities licensed by the NRC and be prohibited from obtaining unescorted

access for a period of three years from the.date of this Order. For a period

of five years from the date of this Order, Mr. Werts is required to inform the
;

NRC of his acceptance of employment with any employer whose operations he

knows or has reason to believe involve NRC-licensed activities. Furthermore,

pursuant to 10 CFR 2.202, I find that the significance of the deliberate

misconduct described above is such that the public health, safety and interest

require that this Order be immediately effective.

IV

Accordingly, pursuant to sections 103, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Consitssion's regulations in

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMEDIATELY, THAT:

A. For a three-year period from the date of this Order, Mr. Rex Allen

Werts is prohibited from engaging in activities licensed by the

| NRC and is prohibited from obtaining unescorted access to

protected and vital areas of facilities licensed by the NRC. For

the purposes of this Order, licensed activities include the

|

| ,

I
i

| NUREG-0940, PART I A-242
1

, I
|



1

1

!

-4-

activities licensed or regulated by: (1) NRC; (2) an Agreement

State, limited to the Licensee's conduct of activities within NRC

jurisdiction pursuant to 10 CFR 150.20; and (3) an Agreement State

where the licensee is involved in the distribution of products

that are subject to NRC jurisdiction.

.

B. For a five-yea,r period from the date of this Order, Mr. Werts is l

required to provide notice to the Director, Office of Enforcement,
.

|
U.S. Nuclear Regulatory Cormnission, Washington, D.C. 20555, of his ;

I
acceptance of employment with any employer whose operations he j

knows or has reason to believe involve NRC-licensed activities.

l
i

The Director, Office of Enforcement, may, in writing, relax or rescind any of ;

the above conditions upon demonstration by Mr. Werts of good cause.

1

I

y

In accordance with 10 CFR 2.202, Mr. Werts must, and any other person

adversely affected by this Order may, sutM t an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation, I

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Werts or other person

adversely affected relies and the reasons as to why the Order should not have

been issued. Any answer or request for a hearing shall be submitted to the
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Secretary, U.S. Nuclear Regulatory Commission, ATTN: Chief, Docketing and

Services Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement U.S., Nuclear Regulatory Comission,

Washington, DC 20555, to the A1sistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, Region II,

U.S. Nuclear Regulatory Comission,101 Marietta St. N.W., Atlanta, Georgia

30323, and to Mr. Werts, if'the answer or hearing request is by a person other

than Mr. Werts. If a person other than Mr. Werts requests a hearing, that

person shall set forth with particularity the manner in which his interest is

adversely affected by this Order and shall address the criteria set forth in

10 CFR 2.714(d).

If a hearing is requested by Mr. Werts or a person whose interest is adversely

affected, the Comission will issue an Order designating the time and place of

any hearing. If a hearing is held, the issue to be considered at such hearing

shall b 49ther this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Mr. Werts, or any other person adversely

affected by this Order, say, in addition to demanding a hearing, at the time

| the answer is filed or sooner, move the presiding officer to set aside the
1

imediate effectiveness of the Order on the ground that the Order, including

the need for lamediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for a hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without
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further order or proceedings. AN ANSWER OR A REQUEST FOR A HEARING SHALL NOT

STAY THE 1 m E0! ATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION

& N-
Tames L. Milhoan
)eputy Executive Director for

Nuclear Reactor Regulatiorr,
Regional Operations and Research

Dated a kville, Maryland
this ay of December 1994

1
i
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SYNOPSIS

On August 20, 1993, the U.S. Nuclear Regulatory Commission (NRC) licensee.
Carolina Power and Light Company, submitted a Security Event Report to the NRC
regarding an event at the licensee's Brunswick Nuclear Plant (BNP). The event
described by the licensee involved an employee of a contractor who was granted
unescorted access to the BNP vital and protected areas based on falsified
employment and background information. This matter was referred to the NRC
Office of Investigations (01) Region II Field Office on September 1,1993, for
evaluation.

Based on O! review of the documentation and evidence obtained in this
investigation, it is concluded that the subject deliberately falsified
personal identification and background information to deceive the contractor,
PPM, the licensee and the NRG in order to fraudulently obtain employment and
unescorted access at the BNP.

,

Case No. 2 93 052R 1
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[ t UNITED STATES

i . NUCLEAR REGULATORY COMMISSION
* WASHINGT 1, D.C. sose w oot

=

***** September 27, 1994

IA 94-024

Larry D. Wicks, President
Western Industrial X-Ray Inspection Company, Inc.
5354 Highway 89 North
Evanston, Wyoming 82931

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) is being issued because you engaged in deliberate |

misconduct as defined in 10 CFR 30.10. As described in the Order in more
detail, the NRC has concluded that you deliberately failed to send' an
employee's thermoluminescent dosimeter (TLD) in for processing after you
learned of an incident on July 31, 1993; that you deliberately failed to
perform an evaluation of this employee's radiation exposure after becoming
aware of the incident; that you were not truthful in responding to NRC
inspectors and investigators about this incident; and that you deliberately
failed to ensure that properly calibrated alare ratemeters were provided and
used by your radiography perscnnel. A copy of the synopsis of the 01 report
is enclosed.

The Order prohibits your involvement in NRC-licensed activities for a period
of five years from the date of the Order, except as necessary to maintain
licensed material in possession of WIX in safe storage or to transfer that
material to an authorized recipient. Other than this exception, you are
prohibited from any involvement in managing, supervising, or performing
activities that are regulated by the NRC, including conducting or supervising
radiography activities and acting as a Radiation Safety Officer for an NRC
licensee.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.
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'Larry D. Wicks -2-

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of
this letter and the enclosures will be placed in the NRC's Public Document
Room.

,

1

FOR THE NUCLEAR REGULATORY COMMISSION

l

( m
Hug . Thompson, r. '

Deputy Executive ire o or
Nuclear Materials Safe y, Safeguards,

and Operations Support

Docket No. 030-32190
License No. 49-27356-01
IA 94-024

Enclosures:
1. Order
2. 01 synopsis

cc w/ enclosures: State of Wyoming

.

b

:

|

|
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) 1A 94-024

LARRY D. WICKS )
)

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

!

Larry D. Wicks is the President and Radiation Safety Officer for Western

Industrial X-Ray inspection Company, Inc. (WlX), Evanston, Wyoming. WlX holds

License No. 49-27356-01 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorizes the

licensee to possess sealed sources of iridium-192 in various radiography

devices for use in performing industrial radiography in accordance with the

conditions of the license. The license was suspended by NRC Order on June 16,

1994, and remains suspended while a hearing requested by the licensee is

pending.

I

11

The suspension of License No. 49-27356-01 was based on the results of NRC

staff inspections and Office of Investigations (01) investigations of WIX

conducted in April 1993 and in January and March 1994. These inspections and

investigations identified numerous violations of NRC's radiation safety

requirements, including some violations that were found to have recurred after

being identified in previous inspections and some which were found to have

been committed deliberately by Mr. Wicks and other employees of WIX. These

violations were described in inspection reports 030-32190/93-01 and
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030-32190/94-01 issued on May 12, 1994, and were the subject of an enforcement

conference held April 1,1994 in Arlington, Texas, during which Mr. Wicks was

given the opportunity to provide additional information concerning each

violation. In Investigation Report 4-93-017R, issued August 2, 1993, O! found

three deliberate violations and in Report 4-93-049R, issued July 8, 1994, 01

found four deliberate violations.

Based on its review of all available information, the NRC concludes that Mr.

Wicks violated the provisions of 10 CFR 30.10, which prohibits individuals

from deliberately causing a licensee to violate NRC requirements and from

deliberately providing materially incomplete or inaccurate information to the

NRC or to a licensee of the NRC. Specifically, as discussed below in more

detail, the NRC concludes that: 1) Mr. Wicks deliberately failed to send an

employee's thermoluminescent dosimeter (TLD) in for immediate processing after

he learned of a radiography incident that occurred on July 31, 1993, a

violation of 10 CFR 34.33(d); 2) Mr. Wicks deliberately failed to perform an

evaluation of the same employee's radiation exposure after becoming aware of

the incident, a violation of 10 CFR 20.201; 3) Mr. Wicks deliberately

provided inaccurate information to NRC investigators about the July 31, 1993,

incident and his follow-up to the incident, a violation of 10 CFR 30.10; and

4) During March, April, and July of 1993 and January 1994, Mr. Wicks

deliberately failed to ensure that calibrated alarm ratemeters were provided

and used by WIX radiography personnel, a violation of 10 CFR 34.33(f)(4).

The first three violations above are directly related to the July 31, 1993,

radiography incident. That incident, which was reported to Mr. Wicks on the
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date it occurred, by the two WlX employees who were involved in it, involved a

radiation source in a radiographic exposure device not being properly returned

to its shielded position before the device was moved by one of the employees.

This resulted in the self-reading pocket dosimeter of one of the employees, a

radiographer's assistant, going off-scale, indicating that the radiographer's

assistant received a radiation exposure beyond the range of the pocket

dosimeter.' When the pocket dosimeter of someone engaged in radiography is

discharged beyond its normal range, NRC regulations in 10 CFR Parts 34 and 20,

respectively, require: 1) that the licensee send the individual's TLD in for

immediate processing to determine the individual's radiation exposure; and 2)

that the licensee perform evaluations as necessary, whether or not a TLD

reading is available, to determine the individual's radiation exposure and to

ensure compliance with NRC exposure limits. In this case, the NRC concludes '

that Mr. Wicks deliberately did neither and that he has not been truthful in

providing information about this incident to NRC personnel and others.

When the NRC began its investigation of this incident in January 1994, Mr.

Wicks had no record of the radiographer's assistant's exposure for the day or

month in question. Mr. Wicks stated during the investigation and at the

enforcement conference that after learning of the incident he sent all TLDs

worn by company personnel during the month of July 1993 in one package to

Landauer, Inc., the company that processes TLDs for WIX, and that he included

a note requesting immediate processing of the TLD worn by the radiographer's

assistant. However, a representative of Landauer, Inc., stated to NRC

' Later reenactments of the incident resulted in an estimate that the
radiographer's assistant received 6 rems, an exposure in excess of the NRC
occupational quarterly limit of 3 rems in effect at the time of the incident.
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date it occurred, by the two WIX employees who were invoived in it, involved a

radiation source in a radiographic exposure device not being properly returned

to its shielded position before the device was moved by one of the employees.

This resulted in the self-reading pocket dosimeter of one of the employees, a

radiographer's assistant, going off-scale, indicating that the radiographer,s

assistant received a radiation exposure beyond the range of the pocket

dosimeter.1 When the pocket dosimeter of someone engaged in radiography is
I

discharged beyond its normal range, NRC regulations in 10 CFR Parts 34 and 20,

respectively, require.- 1) that the licensee send the individual's TLD in for

immediate processing to determine the individual's radiation exposure; and 2)

that the licensee perform evaluations as necessary, whether or not a TLD
reading is available,

to determine the individual's radiation exposure and to
ensure compliance with NRC exposure limits.

In this case, the NRC concludesthat Mr.
Wicks deliberately did neither and that he ha

providing information about this incident to NRC ps not been truthful in
ersonnel and others.

When the NRC began its investigation of this i
Wicks had no record of the radiographer's assi tncident in January 1994, Mr.
month in question. s ant's exposure for the day or
enforcement conference thatMr. Wicks stated during the investigationand at the
worn by company personnel during thafter learning of the incident he sent

all TL0sLandauer.
Inc., the company that processee month of July 1993 in one package to

a note requesting immediate proces is TLDs for WIX, and that he includ d
owever, a representative of Landas ng of the TLD worn by the radiog

e.

rapher's
uer, !nc., stated to NRC

occ p t o uatf m r ms a
exposure in excess of the gp
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Mr. Wicks contended during the enforcement conference that he had been misled

by the employees involved in the incident into believing that the incident was

not serious. While both employees admit to providing Mr. Wicks false accounts

of the incident in an attempt to cover up their own mistakes, the

radiographer's assistant and her husband both told NRC investigators that Mr.

Wicks was informed when the reports were turned in on July 31, 1993, that the

reports were false and that Mr. Wicks was told that the radiographer involved

in the incident had been asleep in the truck instead of supervising the

radiographer's assistant (as required by NRC regulations). Mr. Wicks denied

having been told that the reports were false.

\

s Mr. Wicks also told NRC personnel during the enforcement conference that he

did not realize that Landauer had not provided him a July 1993 exposure record

\ for the radiographer's assistant and had not called Landauer until the NRC

'gan its investigation in January 1994. The only explanation Mr. Wicks has

*ed for not pursuing the question of the radiographer's assistant's July

cosure is that he was very busy. However, the following events raise
'\
pt questions about Mr. Wicks' credibility:

\
tegust 1993, Mr. Wicks received Landauer's report for the month of

1993 which, as indicated earlier, contained no monthly exposure

jord for the radiographer's assistant. Despite, according to Mr.

,1cks, having requested immediate processing of the assistant's badge
/

/from Landauer, Mr. Wicks told the NRC investigator that he didn't read

the monthly report.
,

I

!
/

|
s

/
I

/
/

| |

'
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date it occurred, by the two WIX employees who were involved in it, involved a

radiation source in a radiographic exposure device not being properly returned

to its shielded position before the device was moved by one of the employees.

This resulted in the self-reading pocket dosimeter of one of the employees, a

radiographer's assistant, going off-scale, indicating that the radiographer's

assistant received a radiation exposure beyond the range of the pocket

dosimeter.' When the pocket dosimeter of someone engaged in radiography is

discharged beyond its normal range, NRC regulations in 10 CFR Parts 34 and 20,

respectively, require: 1) that the licensee send the individual's TLD in for

immediate processing to determine the individual's radiation exposure; and 2)

that the licensee perform evaluations as necessary, whether or not a TLD

reading is available, to determine the individual's radiation exposure and to

ensure compliance with NRC exposure limits. In this case, the NRC co.1cludes

that Mr. Wicks deliberately did neither and that he has not been truthful in

providing information about this incident to NRC personnel and others.

When the NRC began its investigation of this incident in January 1994, Mr.

Wicks had no record of the radiographer's assistant's exposure for the day or

month in question. Mr. Wicks stated during the investigation and at the

enforcement conference that after learning of the incident he sent all TLDs

worn by company personnel during the month of July 1993 in one package to

Landauer, Inc., the company that processes TL0s for WIX, and that he included

a note requesting immediate processing of the TLO worn by the radiographer's

assistant. However, a representative of Landauer, Inc., stated to NRC

' Later reenactments of the incident resulted in an estimate that the
radiographer's assistant received 6 rems, an exposure in excess of the NRC
occupational quarterly limit of 3 rems in effect at the time of the incident.

|

|
1
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personnel that while it had received TLDs from WIX for other employees for the

month of July 1993, it had no record of receiving a TLD for the radiographer's

assistant for that month and no record of receiving a request from Mr. Wicks

for expedited processing of any TLDs sent in for that month. In fact,

exposure records for the month of July 1993 and quarterly records for the

months of July-September 1993 which were mailed by Landauer to WIX and

retained by WIX contain no information regarding the radiographer's

assistant's exposure for the month of July 1993 (her exposure records for all

other months are available).'

Mr. Wicks told NRC investigators that he had never provided an exposure

estimate to the radiograpiisr's assistant because he had none to give her,

i.e., he d d not have a report from Landauer. However, this is inconsistent

with statements by: 1) the radiographer's assistant that she persisted in

trying to obtain from Mr. Wicks her exposure for the month of July and that

Mr. Wicks eventually -- about three weeks after the incident -- told her she

had received 350 millirem, 2) the radiographer involved in the incident that

Mr. Wicks had informed him that "everything was OK" and that the

radiographer's assistant had received 600 millires for the quarter, and 3) the

assistant's husband, also a WlX employee, that Mr. Wicks had called his wife

two to three weeks after the incident and had given her a number "which was

lower and we were happy."

i
,

i

n

,

a

Mr. Wicks claims that he was unaware of this fact until the NRCj questioned him in January 1994.

,

!

i

a

4

i

,
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Mr. Wicks contended during the enforcement conference that he had been misled

by the employees involved in the incident into believing that the incident was

not serious. While both employees admit to providing Mr. Wicks false accounts

of the incident in an attempt to cover up their own mistakes, the

radiographer's assistant and her husband both told NRC investigators that Mr.

Wicks was informed when the reports were turned in on July 31, 1993, that the

reports were false and that Mr. Wicks was told that the radiographer involved

in the incident had been asleep in the truck instead of supervising the

radiographer's assistant (as required by NRC regulations). Mr. Wicks denied

having been told that tne reports were false.

Mr. Wicks also told NRC personnel during the enforcement conference that he

did not realize that Landauer had not provided him a July 1993 exposure record

for the radiographer's assistant and had not called Landauer until the NRC

began its investigation in January 1994. The only explanation Mr. Wicks has

offered for not pursuing the question of the radiographer's assistant's July

1993 exposure is that he was very busy. However, the following events raise

significant questions about Mr. Wicks' credibility:

1. In August 1993, Mr. Wicks received Landauer's report for the month of

July 1993 which, as indicated earlier, contained no monthly exposure

record for the radiographer's assistant. Despite, according to Mr.

Wicks, having requested immediate processing of the assistant's badge

from Landauer, Mr. Wicks told the NRC investigator that he didn't read

the monthly report.

,

!

l
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2. Mr. Wicks stated at the enforcement conference that he placed the

assistant on limited duty as soon as he was informed of the incident

pending the receipt of a report from Landauer and that she was limited

to working in the darkroom and " completely away from my shooting area"

from July 31, 1993, until she left WIX toward the end of September

1993.3 Mr. Wicks stated that having an employee in a restricted status

for nearly two months did not remind him of the fact that he had never

received a response to his request for immediate processing of her July

1993 TLO.

3. On October 1, 1993, Mr. Wicks provided a summary of the radiographer's

assistant's radiation exposure history, including the period in question

(July 1993), to her new employer, an HRC licensee. In doing so, Mr.

Wicks relied not on Landauer records, even though records were available

for all months but July and September 1993, but by adding up daily

dosimeter records, which were blank for July 31, 1993. Despite making |

these calculations for the radiographer's assistant, Mr. Wicks stated at

the enforcement conference that he was not reminded of the fact that he

had never received a response to his request for immediate processing of
i

her July 1993 TLO.
i

1

4. Later in October 1993, Mr. Wicks responded to a request from the NRC for

the radiation exposure reports of terminated employees, as required by

3
The NRC notes that the radiographer's assistant disputes Mr. Wicks'

account, stating that she was permitted to resume work involving exposure to
radiation about three weeks after the incident when Mr. Wicks called her andtold her that her exposure was 350 millirems.
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10 CFR 20.408(b). In responding to this request, Mr. Wicks did not

provide a report for the radiographer's assistant despite having

provided one for her husband, whose termination date occurred five days

after hers. Mr. Wicks had not provided the NRC a termination report for

the radiographer's assistant when the NRC began its investigation in

January 1994.

!

l
:

Moreover, Mr. Wicks is an experienced radiographer and has been trained on the
i

significance of overexposures. Considering that this appears to be the first

time that his firm had the potential for an overexposure warranting immediate

processing of the assistant's badge and assuming that the badge was sent as he

states, then it is not credible that he would not have followed up on it. The

NRC also does not consider credible Mr. Wicks' statement that he sent the TLD

in for processing. According to Landauer, the incidence of TLDs being lost in

delivery is very small. In this case, the loss of the radiographer's

assistant's TLD in the mail is not an issue because Mr. Wicks has indicated on

a number of occasions that he packaged all WIX TLDs together for shipment to

Landauer and Landauer received the package. Landauer representatives have

informed the NRC staff that all TLDs are electronically scanned upon receipt,

and that Landauer employs the use of a data base to verify that TLDs which are

scanned after processing match those which are scanned upon receipt. The'

process is designed to alert Landauer to situations in which a TLD is lost

during processing. Landauer's automated reporting system includes controls to

flag any TLD number which was scanned upon receipt and was not scanned again

after processing. Lost TLDs are noted on dosimetry reports provided to

Landauer customers.
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Based on its review of the evidence gathered during its investigation,-as well

as the information obtained during the enforcement conference, the NRC

concludes that Mr. Wicks did not send the radiographer's assistant's TLD in

for processing; that Mr. Wicks deliberately failed to conduct an evaluation of

this individual's radiation exposure from the incident; and that Mr. Wicks

deliberately provided false information regarding the incident to the NRC and

false information regarding the individual's radiation exposure history to

another licensee of the NRC.

In addition, with regard to the NRC's requirement that all radiography

personnel be equipped with alarm ratemeters that have been calibrated at

periods not to exceed one year, the NRC's investigations found that Mr. Wicks

repeatedly failed to ensure that this requirement was met. This violation was

first discovered and discussed with Mr. Wicks following an inspection'and

investigation in April 1993. When the NRC conducted its investigation

beginning in January 1994, this same violation was found to have occurred in

July 1993, two months after it was first discussed with Mr. Wicks, and again

in January 1994 when Mr. Wicks could not produce current calibration records

for alarm ratemeters worn by either of two radiography personnel on

January 18, 1994. When questioned by NRC investigators, Mr. Wicks provided

conflicting statements as to whether he had even supplied ratemeters to his

radiographers but he said he understood it was his responsibility to ensure

that alarm ratemeters were calibrated. Given the repetitive nature of this '

violation and Mr. Wicks' knowledge of this requirement, the NRC concludes that

Mr. Wicks deliberately caused the licensee to violate this requirement,

i
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Based on the above, the NRC staff concludes that Larry D. Wicks, President and

Radiation Safety Office for WIX, has engaged in deliberate misconduct that has

caused the Licensee to be in violation of 10 CFR 34.33(d), 34.33(f)(4), and

20.201. It further appears that Mr. Wicks has deliberately provided to NRC

personnel and to another licensee of'the NRC information that he knew to be

incomplete or inaccurate in some respect material to the NRC, in violation of

10 CFR 30.10. The NRC must be able to rely on the Licensee and its employees

to comply with NRC requirements, including the requirement to provide

information that is complete and accurate in all material respects.

Mr. Wicks' actions in causing the Licensee to be in deliberate violation of

radiation safety requirements and his misrepresentations to the NRC have

raised serious doubts as to whether he can be relied upon to comply with NRC

requirements and to provide complete and accurate information to the NRC. NRC

confidence in Mr. Wicks' conducting NRC-licensed activities safely and in

compliance with NRC requirements is further eroded by the fact that he was the

President of the company and the Radiation Safety Officer when he engaged in

deliberate misconduct. In both of these positions, particularly in his role

as the Radiation Safety Officer, Mr. Wicks is relied upon by the NRC to ensure

that all radiation safety requirements are met. Conduct of this nature cannot

and will not be tolerated by the NRC.

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Commission's requirements I

and that the health and safety of the public will be protected, if Mr. Wicks f
I
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were permitted at this time to engage in NRC-licensed activities. Therefore,

the public health, safety and interest require that Larry D. Wicks be

prohibited from engaging in NRC-licensed activities (including any

supervising, training, or auditing) for either an NRC licensee or an Agreement

State licensee performing licensed activities in areas of NRC jurisdiction in
,

accordance with 10 CFR 150.20 for a period of five (5) years from the date of

this Order. Furthermore, pursuant to 10 CFR 2.202, I find that the
!

significance of the violations and conduct described above is such that the

public health, safety and interest require that this Order be immediately

effective.

IV

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202 and 10 CFR 30.10, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY,

THAT:

1. Larry Dale Wicks is prohibited for five years from the date of this

Order from engaging in NRC-licensed activities, except as provided in

item 3, below. NRC-licensed activities are those activities that are

conducted pursuant to a specific or general license issued by the NRC,

including but not limited to, those activities of Agreement State

licensees conducted pursuant to the authority by 10 CFR 150.20.

i
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2. The first time Mr. Wicks is employed in NRC-licensed activities

following the five-year prohibition, he shall notify the Director,

Office of Enforcement, U.S. Nuclear Regulatory Commission, Washington,

D. C. 20555 and the Regional Administrator, NRC Region IV, at least five

days prior to the performance of licensed activities (as described in 1

above). The notice shall include the name, address, and telephone

number of the NRC or Agreement State licensee and the location where the

licensed activities will be performed. The notice shall be accompanied

by a statement that Mr. Wicks is committed to compliance with regulatory

requirements and the basis why the Commission should have confidence

that he will now comply with applicable NP.C requirements.

3. Mr. Wicks is permitted to conduct licensed activities only as necessary

to maintain licensed material in the possession of Western Industrial

X-Ray Inspection Company in safe storage and transfer the material to an

authorized recipient.

.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Wicks of good cause,

i

V

In accordance with 10 CFR 2.202, Mr. Wicks must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

1

1

|
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Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Wicks or other person

adversely affected relies and the reasons as to why the Order should not have

been issued. Any answer or request for a hearing shall be submitted to the

Secretcry, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing and

Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region IV,

611 Ryan Plaza Drive, Suite 400, Arlington, Texas 76011, and to Mr. Wicks if

the answer or hearing request is by a person other than Mr. Wicks. If a

person other than Mr. Wicks requests a hearing, that person shall set forth

with particularity the manner in which his or her interest is adversely

affected by this Order and shall address the criteria set forth in 10 CFR

2.714(d).

If a hearing is requested by Mr. Wicks or a person whose interest is adversely

affected, the Commission will issue an Order designating the time and place of

any hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Wicks, or any other person adversely

affected by this Order, may, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the presiding officer to set aside the

immediate effectiveness of the Order on the ground that the Order, including

NUREG-0940, PART I A-260
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the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE
'
,

IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

th -

Hu L. Thomps , Jr
D uty Executi e D rec r for -

Nuclear Materials ty, Safeguards
and Operations Support

Dated at Rockville, Maryland
this 7\ % ay of September 1994e

:

i
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SYNOPSIS

On January 27, 1994 the Nuclear Regulatory Coneission, Region IV, Office of
Investigations, initiated an investigation to determine whether a radiographer
deliberately allowed a radiographer's assistant to work without supervision
and whether the licensee deliberately failed to evaluate a potential
overexposure incident. During the conduct of the investigation, it was
alleged a false report regarding the potential overexposure was deliberately
submitted to the licensee by the radiographer and the radiographer's
assistant. During the conduct of this investigation, there were additional
allegations that the licensee had deliberately failed to provide calibrated
alarm ratemeters to radiographers and the licensee's radiographers had
deliberately failed to supervise radiographer's assistants.

Evidence developed during the investigation substantiated the allegation that
a rad 1ographer deliberately allowed a radiographer's assistant to perform
radiographic operations without proper supervision, and the licensee
deliberately did not conduct an evaluation of a potential overexposure
incident. Additionally, this investigation determined that a radiographer and
a radiographer's assistant deliberately prepared and submitted false reports
about the potential overexposure incident to the licensee. This investigation
further determined that on January 18, 1994, the licensee deliberately failed
to provide calibrated alans ratemeters to a radiographer and radiographer's
assistant. This investigation determined that in a separate incident from
that previously addressed. there was insufficient evidence to establish that
the licensee's radiographers had deliberately failed to supervise
radiographer's assistants while conducting radiographic operations.

1

I

,

I

|

Case No. 4 93 049R 1

1
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November 16, 1995

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Peter B. Bloch, Chairman

Dr. Jerry Kline
Dr. Charles Kelber

In the Matter of Docket Nos. 10-32190-EA
30-32190-EA-2

WESTERN INDUSTRIAL X-RAY
INSPECTION CO., INC.

and
ASLBP Nos. 94-699-09-EA

LARRY D. WICKS 95-702-01-EA-2

FINAL INITIAL ORDER
(Approval of Settlement and Dismissal)

Western Industrial X-Ray Inspection Co., Inc. (WIX),

Larry D. Wicks, and the Staff of the United States Nuclear

Regulatory Commission (Staff) have reached an agreement in

settlement of these proceedings, the terms of which agree-

ment are set forth in full in Attachment A, " Stipulation

for Settlement of Proceedings." After studying this agree-

ment, the Atomic Safety and Licensing Board had some ques-

tions concerning the appropriateness of the settlement.

Accordingly, it held a transcribed teleconference, on Novem-

ber 3, 1995, which resolved the Board's questions.

I

I

l
,

l
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In the course of the teleconference, we became satis-

fied:

WIX has an adequate reason for selecting Mr. Heath as*

Radiation Safety Officer. Though he is not a trained

RSO, he has an engineering degree and radiography

background and will be required to take appropriate

training. Paragraph 5 of the settlement Agreement

provides further assurance by requiring audits of

operations. The Staff is satisfied with this arrange-

ment. Tr. 17-19.

Mr. John Phillips, who has a 1/3 financial interest in*

the company and is the company lawyer and a local

cunicipal court judge, will take management responsi-

bility. Mr. Larry Wicks will be restricted to a role

in sales and business acquisition and as an advisor to

Mr. Phillips about commercial practices in the indus-

try. Mr. Wicks will not play any role in employee

evaluation. Tr. 20-25, 29-30, 30-32.

Although Mr. Wicks may be reinstated in WIX after two.

years upon application to the Staff, this process will

not be automatic and will entail Statf discretion. Tr.

25-29, 32-33, 34.
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1. ORDER

For all the foregoing reasons and upon consideration of

the entire record in this matter, it is this 15th day of
;

November, 1995, ORDERED, that:

1. The Western Industrial X-Ray Inspection Co., Inc.
(WIX) motions to withdraw its requests for hearitg are
granted. The withdrawn requests for hearing relate to
(a) the Staff's Order to WIX of June 16, 1994 (" Order Sus-
pending License (Effective Immediately) and Demand for
Information," 59 Fed. Reg. 33027 (June 27, 1994) ("Suspen-
sion Order"), dated July 1, 1994, and (b) the Staff's Orders
to WIX of September 27, 1994 (" Order to Transfer Material
(Effective Immediately) and Order Revoking License" 59 Fed.
Reg. 50931 (October 6, 1994) (" Revocation Order") , dated
October 14, 1994.

2. WIX is dismissed as a party in the proceedings
pertaining to those Orders and to this proceeding.

3. The motion of Larry Wicks to withdraws his request
for hearing on the Staff's Order to Mr. Wicks of September
27, 1994 (" Order Prohibiting Involvement in NRC-Licensed
Activities (Effective Immediately)," 59 Fed. Reg. 50932
(October 6, 1994) (" Prohibition Order"), dated October 14,
1994, is granted.

4. Mr. Wicks is dismissed as a party in the proceeding
pertaining to that order.

,
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5. The " Stipulation for Settlement of Proceedings,"
contained in Attachment A to this Memorandum and Order is
adopted as an Order of this Atomic Safety and Licensing
Board.

THE ATOMIC SAFETY AND LICENSING BOARD

YW h
!Dr.JerryKline
Administrative Judge

* *
, ,

_?
'

. i,.
. T

Dr. Charles Kelber
Administrative Judge

. ,' I t' s' *

Peter B. Bloch
Chairman

Rockville, Maryland
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11/2/95

Attachment A*

STIPULATION FOR SETTLEMENT OF PROCEEDINGS 2

THIS AGREEMENT is made by and between Western

Industrial X-Ray Inspection Co., Inc. ("WIX" or the Li-

consee"), Larry D. Wicks (" Wicks") and the Staff of the
United States Nuclear Regulatory Commission ("NRC Staff" or

" Staff"), to wit:

WHEREAS WIX holds Byproduct Material License No.

49-27356-01 issued by the NRC pursuant to 10 C.F.R. Parts 30

and 34, which license authorizes WIX to possess sealed

sources of iridium-192 in various radiography devices for use

in performing industrial radiography activities in accordance

with the conditions specified therein, and is due to expire

on August 31, 1996; and

'The heading contained in the stipulation of the
parties has been omitted as redundant. Page numbers have been
changed for consistency with this document.

'In the course of the Teleconference of November 3,
the Board admitted two exhibits. Tr. 16. On further
consideration, it is not necessary that those exhibits be
admitted. This Attachment is sufficient. Accordingly, the two i

Board exhibits shall not be admitted. This Order and its I

attachment may be read in conjunction with the official
Transcript. No further exhibits are necessary.
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WHEREAS Wicks is and has been at all times
relevant hereto the principal shareholder, President, and

Radiation Safety Officer ("RSO") of WIX, with responsibili-

ties, inter alia, involving compliance with NRC requirements

for radiation protection; and

WHEREAS on June 16, 1994, the NRC Staff issued an

" Order Suspending License (Effective Immediately) and Demand

for Information," 59 Fed. Reg. 33027 (June 27, 1994) (" Sus-

pension Order"), based, inter alla, upon a finding that WIX
had engaged in numerous violations of NRC radiation safety

regulatory requirements, including several violations which
were found to be of a recurring nature and/or were committed

deliberately by Licensee employees, including WIX's President

and RSO, in violation of 10 C.F.R. $ 30.10; and

WHEREAS the Suspension Order suspended License

No. 49-27356-01, pending further order, effective immedi-

ately, and also demanded information fr the Licensee in

order to assist the NRC in determinir ; .sether the license

should be revoked and whether Wicks should be prohibited from
i

performing NRC-licensed activities; and
WHEREAS on September 27, 1994, the NRC Staff

issued (1) further Orders directed to WIX, " Order to Transfer

Material (Effective Immediately) and Order Revoking License"

59 Fed. Reg. 50931 (October 6, 1994) (" Revocation Order");

and (2) an Order directed to Wicks, " Order Prohibiting

Involvement in NRC-Licensed Activities (Effective Immedi-

1
1
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ately)," 59 Ted. Reg. 50932 (October 6, 1994) (" Prohibition

order"), based, inter alla, upon a finding that the NRC

lacked adequate assurance that the public health and safety

would be protected if WIX retains possession of licensed

material, or if licensed activities are conducted by WIX

and/or its President and RSO in the future; and

WHEREAS the Revocation Order required the Li-

consee, inter alla, to transfer all NRC-regulated material in

its possession to the manufacturer or other person authorized.

to possess the material and revoked License No. 49-27356-01,

effective immediately; and

WHEREAS the Prohibition Order, inter alla,

prohibited Wicks from engaging in NRC-licensed activitios

(including any supervising, training or auditing) for either

an NRC licensee or Agreement State licensee performing

licensed activities in areas of NRC jurisdiction in accor- ,

dance with 10 C.F.R. $ 150.20 for a period of five (5) years

from the date of that Order; and

WHEREAS requests for hearing were filed by WIX

concerning the Suspension order and Revocation order on July

1 and October 14, 1994, respectively, and a request for

hearing was filed by Wicks concerning the Prohibitien order

on October 14, 1994, in response to which adjudicatory

proceedings have been convened and remain pending before an

Atomic Safety and Licensing Board (" Licensing Board") at this

time; and

I
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WHEREAS the undersigned parties recognize that

certain advantages and benefits may be obtained by each of

them through settlement and compromise of the matters now

pending in litigation between them, including, without

limitation, the elimination of further litigation expenses,
uncertainty and delay, and other tangible and intangible
benefits, which the parties recognize and believe to be in

the public interest; and

WHEREAS, pursuant to 10 C.F.R. 5 2.203, the

Staff, WIX and Wicks have stipulated and agreed to the

following provisions for settlement of the above-captioned
proceedings, subject to the approval of the Licensing Board,

before the taking of any testimony or trial or adjudication

of any issue of fact or law; and

WHEREAS WIX and Wicks are willing to waive their

hearing and appeal rights regarding these matters, in consid-

eration of the terms and provisions of this Stipulation and
settlement agreement; and

WHEREAS the terms and provisions of this Stipula-

tion, once approved by the Licensing Board, shall be incorpo-
rated by reference into an order, to be issued in accordance

with subsections b, I and o of section 161 of the Atomic

Energy Act of 1954, as amended (the "Act"), 42 U.S.C. 5 2201,

and into License No. 49-27356-01, issued pursuant to section
81 of the Act, 42 U.S.C. 5 2111, and shall be subject to
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enforcement pursuant to the Commission's regulations and

Chapter 18 of the Act, 42 U.S.C. $ 2271 et seq.;

NOW, THEREFORE, IT IS STIPULATED AND AGREED AS

FOLLOWS:

1. Wicks agrees to refrain from engaging in, and

is hereby prohibited from engaging in, any NRC-licensed

activities up to and including June 15, 1999, five years from

the date of the NRC " Order Suspending License (Effective

Immediately)," dated June 16, 1994. For purposes of this

Stipulation and Agreement, the definition of "NRC-licensed

activities," as set forth above, is understood to include any

and all activities that are conducted pursuant to a specific

license issued by the NRC or general license conferred by NRC

regulations, including, but not limited to, those activities

of Agreement State licensees conducted pursuant to the

authority granted by 10 C.F.R. $ 150.20, but does not include

marketing, other business activities or ownership of an

interest in WIX.

2. For a period of five years after the above-

specified five-year period of prohibition has expired, i.e.,

from June 16, 1999 through June 15, 2004, Wicks shall, within

20 days of his acceptance of each and any employment offer

involving NRC-licensed activities or his becoming involved in

NRC-licensed activities, as defined above, provide written

notice to the Regional Administrator, NRC Region IV, 611 Ryan

Plaza Drive, Suite 400, Arlington, TX 76011, of the name,
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address, and telephone number of the employer or the entity
where he is, or will be, involved in the NRC-licensed activi-

!

ties, and a detailed description of his duties and the
i

i

activities in which he is to be involved.

3. In the first notification provided pursuant to

Paragraph 2 above, Wicks shall include a statement of his

commitment to compliance with NRC regulatory requirements and

an explanation of the basis why the Commission should have

confidence that he will comply with applicable NRC require-
ments.

4. Notwithstanding the above, it is understood
~

that ~ Wicks may request reconsideration of the Prohibition

order after WIX has conducted two (2) years of resumed NRC-

licensed activities, however, it is understood that the NRC

Staff shall have the sole discretion to determine whether any
such reconsideration is warranted, with respect to which

determination Wicks hereby waives any right to or opportunity
for hearing or appeal before the NRC and/or a court of law.

5. It is hereby agread by the parties that WIX

shall be allowed to resume its conduct of NRC-licensed
activities upon approval of this stipulation and Agreement by
the Licensing Board, but it is expressly understood and
agreed that Wicks is prohibited from participation in the

conduct of any such activities in accordance with Paragraph 1
above. In furtherance of this understanding, WIX and Wicks
further agree that License No. 49-27356-01 shall be modified
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to include the following requirements, prior to any resump-

tion of NRC-licensed activities, which shall remain in effect

up.to and including June 15, 1999 or until such other time as |
may be explicitly stated hereins

(a) WIX (1) shall retain Mr. Ray Heath, or

other person approved by the NRC Staff to serve
,

l

as RSO or successor RSO until at least June 15, i

1999, who shall at all times be responsible for

|performing the duties of an RSO and chall be
|

responsible for maintenance of all NRC-required j
1

records; (2) shall establish the minimum number
'

of hours to be devoted to RSO duties; and

(3) shall describe the responsibilities and

audits to be performed by the RSO under the

radiation safety program. WIX shall submit the

qualifications of any person it proposes to

serve as RSO, other than Mr. Heath, to the NRC |

Staff for prior approval; the statement of qual-

ifications should demonstrate that the person ]
l

has not previously been employed by WI:I, that

he/she is likely to exercise independence from

Wicks, and that he/she meets the NRC's minimum

criteria established for an RSO.

(b) Prior to restart, Mr. Heath (if he is

selected by WIX to serve as RSO) must success-

fully complete an Industrial Radiography course
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of at least 40 hours duration. Within six i

months of restart, Mr. Heath must successfully
,

complete a Radiography Radiation Safety Officer

training course of at least three days duration.

Courses selected.by the licensee to satisfy this

condition must receive prior approval by NRC )
Region IV.

(c) If Mr. Heath is selected to serve as

RSO, WIX shall name an Assistant Radiation

Safety Officer to the license. The designated

Assistant RSO aust have at least five years

experience as an industrial radiographer. The

assistant RSO shall be readily available to

respond to incidents and emergencies and shall

be on call by means of a pager, telephone, or

radio at all times when radiographic operations

are scheduled or in progress.

(d) If Mr. Heath is selected to serve as

RSO, the RSO and Assistant RSO shall be identi- j

fled by name on the license. An Assistant RSO

shall be carried on the license until Mr. Heath

has gained the appropriate practical radiography

training and experience, or a minimum of one

year.

(e) The RSO shall have full authority for

radiation protection and safety, entirely inde-
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pendent from any involvement or interference by

Wicks, with full authority to direct all aspects

of radiography operations including the author-

ity to shut down operations that are unsafe or

which violate the license or NRC requirements.

The RSO shall report to the person who is re-

tained pursuant to paragraph 5(g) below, and the

RSO shall have the authority to report any con-

cerns directly to the NRC. The RSO shall notify

the NRC immediately if Wicks participates or

becomes involved in any NRC-licensed activities,

or interferes with the RSO's independence in any

way.

(f) The RSO shall certify to the NRC Staff

in advance of commencing NRC-licensed activities

that he/she understands (1) the terms of this
Stipulation and Agreement, the license require-
monts, and the Commission's regulations associ-

ated with radiography, (2) that he/she may be

held personally accountable for violations of

the license or Commission requirements under 10

C.F.R. S 30.10 for deliberate misconduct,

(3) that he/she is responsible for making re-
ports required by NRC regulations, and (4) that
Wicks is prohibited from having any involvement

in NRC-licensed activities, and that the RSO is
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required to notify the NRC immediately if Wicks

participates or becomes involved in ' any NRC-
licensed activities, or interferes with the

RSO's independence in any way.

(g) WIX will retain the services of a per-

son, to be approved in advance by the NRC Staff,
1

to be responsible for management of those as- )

i

pects of the company's business that could af- <

fact the RSO or the conduct of radiation safety-

related activities, including the authority i

(1) to hire and terminate the employment of the
,

,

RSO or other employees engaged in the conduct of

NRC-licensed activities, (2) to make and execute

I

salary and other financial decisions which may

affect such persons including the RSO, and/or

the safe conduct of NRC-licensed activities, and
r

(3) to have control over financial resources
(e.g., through the establishment of an escrow

account) sufficient to ensure the safe and pro- i

per conduct of NRC-licensed activities. This

individual shall also notify the NRC immediately i

if he/she determines that Wicks is or has been
involved in NRC-licensed activities.

'
(h) Neither Wicks nor any person related to,

or in privity with, him shall have any direct or

indirect involvement in or exercise control over

i

|

|
,
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|NRC-licensed activities, including management,

supervision and financial control or participa-

tion in hiring and firing decisions which may

affect the RSO and/or the safe and proper con-

duct of NRC-licensed activities. In addition,

while Beverly Wicks (Wicks' wife) may continue

to serve as WIX' secretary, she shall not par-

ticipate in or have any involvement in NRC-li-

censed activities (including, without limita-

tion, such tasks as mailing and receiving film

badges or radiation exposure reports, handling

or distributing dosimeters, and any other tasks

related to radiation safety).

(I) WIX shall retain an outside independent

auditor (and any successor auditor), who is to

be approved in advance by the NRC Staff based

upon a review of the auditor's qualifications.

The auditor (and any approved successor) shall

submit an audit plan for NRC approval that de-

scribes the items to be audited and the method-

ology to be employed, including the number of

field inspections and the percentage of employ-

ees engaged in radiography who will be audited

in the field. The auditor is to provide copies

of all draft and final audit reports to the NRC

Staff at the same time that such reports are
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provided to WIX, WIX shall provide a written
i

Ii response to the audit findings within 30 days '

after receipt thereof, including a description
4

of any corrective actions taken or an explana-

tion of why such actions were not taken. The

auditor shall perform audits and examinations of,

i
the radiation safety program and operations,

including the performance of field audits, as

follows: An independent program audit will be

performed at about three months, and no later
j

than six months, following th. sesumption by WIX
:

of NRC-licensed activities, with the results of
j

Ithe audit submitted to NRC Region IV for review. <

Following the initial audit, audits will be
1

performed every six months. One year after )
I

restart, the NRC RIV Regional Administrator may

consider, at the request of the licensee, relief

in the audit requirements based on good cause

shown. Further, the timing and scope of such

audits shall not be disclosed to WIX or Wicks in !

advance; and the auditor shall be informed in

advance that Wicks is prohibited from participa-

tion in any NRC-licensed activities.

(j) Any notification required to be made

pursuant to this Paragraph 5 shall be made in

writing to the Regional Administrator, NRC Re-
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gion IV, 611 Ryan Plaza Drive, Suite 400,

! Arlington, TX 76011.

(k) The Regional Administrator, NRC Region

IV, may relax or rescind any of the conditions
!

set forth in this Stipulation and Agreement upon,

a demonstration of good cause, however, it is
s

understood that the Regional Administrator shall'

j have the sole discretion to determine whether
|

any such reconsideration is warranted, with
,

j respect to which determination WIX and Wicks

j hereby waive any right to or opportun ity for
!

,

hearing or appeal before the NRC and/or a court
i

] of law.

6. The parties agree that, as an integral part of-

this Stipulation and upon execution hereof, and subject to

the approval of this Stipulation by the Licensing Board,

(a) WIX and Wicks will withdraw their July 1 and October 14,

1994 requests for hearing on the Suspension Order, Revocation

Order and Prohibition order, and (b) the parties will file a

joint request for dismissal of the proceedings on the suspen-

sion Order, Revocation Order and Prohibition Order, with

prejudice, it being understood and agreed that this Stipula-

tion and Agreement resolves all outstanding issues with

respect to those Orders, that WIX and Wicks hereby waive

their hearing and appeal rights regarding the matters which

are the subject of these Orders, and that the Staff will take
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i

no further enforcement or other action against WIX or Wicks '

in connection with those Orders, subject to the terms of this
IStipulation and Agreement.
I

7. WIX and Wicks hereby agree that a failure on ;

t

their part to comply with the terms of this Stipulation and

Agreement will constitute a material breach of this Agree-
ment, and that any such breach may result in the immediate

revocation or suspension of the license, effective immedi- |

ately, if the NRC Staff, in its sole discretion, determines
!

such action to be appropriate, and may result in further
;

enforcement or other action as the NRC Staff may be deter-
mine, in its sole discretion, to be appropriate. '

8. It is understood and agreed that nothing
contained in this Stipulation and Agreement shall relieve the !

!Licensee from complying with all applicable NRC regulations
,

and requirements. Further, it is understood and agread that '

L
nothing contained in this Agreement shall be deemed to

i

prohibit the NRC Staff from taking enforcement or other

action (a) against any entity or person for violation of this

Stipulation and Agreement, or (b) against persons other than

WIX or Wicks in connection with or related to any of the
matters addressed in the Suspension order, Revocation order

or Prohibition order, should the Staff determine, in its sole
discretion, that it is appropriate to do so.

9. It is understood and agreed that this Stipula-

tion and Agreement is contingent upon prior approval by the
;

i

i,
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Licensing Board and dismissal of the instant adjudicatory

proceedings. )

10. This Stipulation and Agreement shall be |

binding upon the heirs, legal representatives, successors and

assigns of the parties hereto.

IN WITNESS WHEREOF, we set our hand and seal this

2nd day of November, 1995.3

FOR WESTERN INDUSTRIAL X-RAY FOR THE NRC STAFF
INSFECTION CO., INC., and
LARRY D. WICESt

Larry D. Wicks, andavadually and She rwin E. Turk
as President, Western Industrial Counsel for NRC Staff
X-Ray Inspection Co., Inc.

Jonn C. Phallaps
Counsel for Western Industraal

x-Ray anspection Co., Inc.
and Larry D. Wacks

.

3The signed original was filed with the Board.

|
l
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Lal!TED STATES OF AMERICA
IRICLEAR REGULATORY C0lglI5510N

In the Matter of

LARRY D. WICK 5 Docket lie.(s) IA-94-024

(EVANST001, WY0ll!NG)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing FINAL INITIAL OltDER-LBp-95-22
have been served upon the following persons by U.S. mail, first class, except
as otherwise noted and in accordance with the requirements of 10 CFR 5ec. 2.712.

Administrative Judge
Office of Commission Appellate poter S. Bloch, Chairman

Adjudication Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission Rail stop T-3 F 23
Washington, DC 20555 U.S. Nuclear Regulatory Commission

Washington, DC 20555

Administrative Judge Administrative Judge
Jerry R. Kline Chtries N. Kolber
Atomic Safety and Licensing Board Atomic Safety and Licensing Board

Nail Stop T-3 F 23 Mail Stop T-3 F 23
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Comeission
Washington, DC 20555 Washington, DC 20655

Office of the General Counsel John C. phillips, Esq.,

Mail stop 0-15 8 18 Counsel for Larry D. Wicks
U.S. Nuclear Regulatory Commission Phillips Law Offices
Washington, DC 20555 912 Main Street

Evanston, WY 82931

Dated at Rockville, Md. this
15 day of Ilovember 1995

C- E hI
Orrice g the secretary of the commission

|

|
|
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f ,- ** UNITED STATES.
# "

NUCLEAR REGULATORY COMMISSIONL E wash Notow, o.c. acesseos

%, *****/
September 18. 1995

IA 95-037

Dr. Hung Yu
[Home address deleted from
copies pursuant to 10 CFR 2.790)

Dear Sir:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IPMEDIATELY)

The enclosed Order is being issued because of your violation of 10 CFR 30.10
of the Comission's regulations, as described in the Order.

Failure to comply with the provisions of this Order may result in civil or
criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who may be reached at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosure will be placed in the NRC's Public Document
Room.

Sincerely,

Hu h L. Thompson,. |.

De y Executive r tor or
Nuc ear Materials Sa , Safeguards

and Operations Support

Enclosure: As stated

cc: ,

Madigan Army Medical Center (
State of Washington Radiation Control Program
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) IA 95-037

Or. Hung Yu )

ORDER PROHIBITING INVOLVEMENT
IN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

I

Dr. Hung Yu was employed by the Department of the Army at its Madigan Army

Medical Center, Fort Lewis (Tacoma, Washington). Madigan Army Medical Center

(Licensee) holds License No. 46-02645-03 issued by the Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35 on May 12,

1960. The license authorizes possession and use of byproduct material in

accordance with the conditions specified therein.

Dr. Yu was employed by the Licensee from approximately October 1993 to

August 2, 1995, as a medical physicist. During his employment with the

Licensee, Dr. Yu reported to the Chief, Radiation Therapy Service, and was

responsible for supervising a radiation dosimetrist. Among other tasks,

Dr. Yu was responsible for all dosimetry, including developing treatment

plans, evaluating the adequacy and accuracy of the treatment plan for each

brachytherapy treatment, and modifying treatment plans as required by

authorized users. Dr. Yu was also responsible for performing the duties of a

radiation therapy dosimetrist, as needed, and directing all physics aspects of

intracavitary and interstitial implants. The latter responsibilities included

ordering and accepting or receiving brachytherapy sources, source preparation

and related quality assurance tasks, and computer calculations, including

providing calibration and decay factors for bractytherapy sources. In his

NUREG-0940, PART I A-284

n
____--- _ _ _ _ - _ -



. _ . _ . . . _ , - . _- __ _ _ _ _ . _ . . _ _ . _ _ _ _ _ ._

1

a

1
"-2-

role as a medical physicist who supervised a dosimetrist, Dr. Yu was

additionally responsible for ensuring that the dosimetrist's activities were

also in compliance with NRC regulations and the Licensee's procedures and

Quality Management Program.

I

II

On June 2, 1995, the Licensee notified the NRC of a misadministration which

occurred on Nay 10, 1995, but had gone unrecognized by the Licensee until

June 2, 1995. This finding prompted a review by the Licensee which identified

additional misadministrations. On June 8, 1995,.the Licensee reported three

misadministrations which occurred on February 9 and August 23, 1994, and

January 11, 1995. On June 12, 1995, an additional misadministration was
*

reported to have occurred on February 3, 1995. The misadministrations all

involved brachytherapy implants using iridium-192 sealed sources, and each

treatment was performed in accordance with a treatment plan developed by

Dr. Yu or under his direction.

The NRC began an inspection of the events on June 6, 1995. An investigation

by the NRC's Office of Investigations (01) was initiated on June 13, 1995.

Both the NRC inspection and NRC investigation are ongoing. The Licensee

initiated an internal investigation of the misadministrations and related

issues on June 2, 1995, and provided the NRC with a written report of its

investigation on August 22, 1995. The NRC inspection and investigation

demonstrate that the cause of the risadministrations was an input error of one

parameter used by the computerized treatment planning system to calculate dose
,

!

!
NUREG-0940, PART I A-285 j|

_ G



-3-

rates for treatment plans. Specifically, Dr. Yu had instructed the

dosimetrist to use a value, for a " calibration factor" used by the system to )
|

calcuiste cose rates which was not calculated according to the computer |,

Isystem Nnufacturer's instructions.
)

NRC's interviews of Dr. Yu and other Licensee personnel establish that on ,

June 2,1995, Dr. tu engaged in deliberate misconduct in violation of

10 CFR i 30.10(a)(2) by deliberately providing inaccurate information to the

Licensee on a matter material to the NRC, specifically the dose calculation

error that caused the May 10, 1995 misadministration. In response to repeated

questions on June 2,1995, by the Radiation Safety Officer (RS0), and in the

presence of the authorized user (also the Chief, Radiation Therapy Service),

regarding the cause of the May 10, 1995 misadministration, Dr. Yu stated that

it was a " computer error," that "it was hardware error," and that it was a

" software error." Dr. Yu's statcments to the Licensee were deliberately

inaccurate because on May 16, 1995, Dr. Yu was made aware by the computer

system manufacturer that his data entry error (i.e., input error) tre the

treatment planning system was the cause for the dose calculatica errors and,

immediately after being informed of his error, Dr. Yu began to correctly enter

the calibration factor. Only after the RSO stated that he had discussed the

treatment plan calculations with the dosimetrist did Dr. Yu explain that the

cause of the misadministration was his use of an erroneous input parameter.

Dr. Yu's provision of inaccurate information to the RSO and Chief, Radiation

Therapy !,e vice, regarding the cause of the dose calculation error associated

with the May 10, 1995 misadministration intertered with the Licensee's
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investigation required by 10 CFR 35.21(b)(1) of potential misadministrations.

Furthermore, in violation of 10 CFR 30.10(a)(1), Dr. Yu engaged in deliberate

misconduct which caused the Licensee to be in violation of NRC requirements

including: (1) 10 CFR 20.1906(b), which requires, in part, that upon receipt

of labelled packages containing brachytherapy sources, the packages be tested

for contamination; (2) 10 CFR 20.2103(a), which requires, in part, that each

licensee maintain records showing the results of surveys required by 10 CFR ,

,

20.1906(b); and (3) 10 CFR 30.9 which requires, in part, that information

required to be maintained by the Commission's regulations shall be complete

and accurate in all material respects. For example, Dr. Yu, when questioned

about the package survey results of August 19, 1994, admitted to an NRC

inspector and 01 investigator that he had failed to perform NRC-required

package receipt surveys for radioactive contamination and that he had

deliberately completed Licensee records to falsely reflect that the

contamination surveys had been performed. Dr. Yu stated that, although he was

aware of the NRC requirement to perform the survey, he did not believe that

the survey was important, that it was just a requirement and a formality and,

therefore, he just recorded that the survey had been conducted.

Ill

Although the NRC investigation is continuing, based on the information i

)

developed to date, the NRC concludes that Dr. Yu engaged in deliberate

misconduct: (1) in violation of 10 CFR 30.10(a)(2), by knowingly providing to

the Licensee on June 2, 1995, inaccurate information relating to a matter
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material to the NRC, specifically the cause of the error that resulted in the

misadministration; and (2) in violation of 10 CFR 30.10(a)(1), which caused

the Licensee to be in violation of NRC requirements, including |

10 CFR 20.1906(b), 10 CFR 20.2103(a), and 10 CFR 30.9(a), by deliberately

failing to conduct surveys of labelled packages containing brachytherapy
isources and deliberately making entries to Licensee records to show that he

had conducted such surveys.

The NRC must be able to rely on the Licensee and its employees to comply with

NRC requirements, including the requirement to provide information and

maintain records that are complete and accurate in all material respects.

Dr. Yu's actions in causing the Licensee to violate NRC requirements and his

misrepresentations to the Licensee have raised serious doubt as to whether he

can be relied upon to comply with NRC requirements and to provide complete and

accurate information to NRC licensees. Further, Dr. Yu has demonstrated an

unwillingness to comply with NRC receirements necessary for the protection of

the health and safety of personnel and patients affected by the areas of his
l

responsibility. Dr. Yu's deliberate false statements to Licensee officials

concerning radiological exposure to patients and his deliberate violation of

NRC requirements is not acceptable conduct for a person engaged in
INRC-licensed activities.
1

1Consequently, I lack the rPluisite reasonable assurance that licensed
!

j activities can be conducted in compliance with the Commission's requirements

and that the health and safety of the public would be protected if Dr. Yu were

permitted at this time to be involved in any NRC-licensed activities.
|

|

|
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Therefore, the public health, safety and interest require, pending completion

of the investigation and further action by the NRC, that Dr. Yu be prohibited

from involvement in licensed activities. Furthermore, pursuant to 10 CFR

2.202, I find that the significance of the conduct described above is such

that the public health, safety and interest require that this Order be

immediately effective.

IV

Accordingly, pursuant to Sections 81, 161b, 1611, 182 ano 186 of the Atomic

Energy ;t of 1954, as amended, and the Commission's regulations in 10 CFR

2.202, 10 CFR 30.10, and 10 CFR 150.20 IT IS HEREBY ORDERED, EFFECTIVE

IMMEDIATELY, THAT:

Pending further investigation and order by the NRC, Hung Yu, Ph.D. is

prohibited from participation in any respect in NRC-licensed activities.

For the purposes of this paragraph, NRC-licensed activities include

licensed activities of: 1) an NRC licensee, 2) an Agreement State

licensee conducting licensed activities in NRC jurisdiction pursuant to
i10 CFR 150.20, and 3) an Agreement State licensee involved in

distribution of products that are subject to NRC jurisdiction.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the abc./e conditions upon demonstration by Dr. Yu of good cause. )
i
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V

i

In accordance with 10 CFR 2.202, Hung Yu, Ph.D. must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

Where good cause is shown, consideration will be given to extending the time

to request a hearing. A request for extension of time must be made in writing

to the Director, Office of Enforcement, U.S. Nuclear Regulatory Comission

Washington, D.C. 20555, and include a statement of good cause for the

extension. The answer may consent to this Order. Unless the answer consents

to this Order, the answer shall, in writing and ender oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and !

shall set forth the matters of fact and law on which Hung Yu, Ph.D. or other

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Comission,

Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region IV,

Suite 400, 611 Ryan Plaza, Arlington, Texas 76011, and to Hung Yu, Ph.D., if

the answer or hearing request is by a person other than Hung Yu, Ph.D. If a

person other than Hung Yu, Ph.D. requests a hearing, that person shall set

forth with particularity the manner in which his or her interest is adversely

affected by this Order and shall address the criteria set forth in 10 CFR

2.714(d).
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If a hearing is requested by Hung Yu, Ph.D. or a person whose interest is
iadversely affected, the Commission will issue an Order designating the time '

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Hung Yu, Ph.D., or any other pctson

adversely affected by this Order, may, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the Order,

including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing, or written approval of an extension

of time in which to request a hearing, the provisions specified in Section IV

above shall be final 20 days from the date of this Order without further order

or proceedings. If an extension of time for requesting a hearing has been

approved, the provisions specified in Section IV shall be final when the

extension expires if a hearing request has not been received. AN ANSWER OR A

REQUEST FOR HEARING SHALL NOT STAY THE IMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY C00911SSION

I (Hug Thompson, Jr
Dep Executive Di et or
Nuc1 Materials Safet afeguards,

and Operations Support

Dated at Rockville, Maryland
this 18thday of September 1995

,

1
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I * is NUCLEAR REGULATORY COMMISSION
5 E WASHINGTON, D.C. 2088H001

|-

***** June 27, 1995

IA 95-022

Marc W. Zuverink
[HOME ADDRESS DELETED
UNDER 10 CFR 2.790]

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIR!f!G CERTAIN NOTIFICATION TO NRC (01 REPORT NO. 3-94-061)

Dear Mr. Zuverink: '

The enclosed Order is being issued as a result of an investigation by the NRC
Office of Investigations (01) which found that you stole NRC-licensed
material, hydrogen-3 (tritium), from the facility of Camenga Associates,
Holland, Michigan, and that you gave the material to members of the public.
In doing so, you deliberately acquired, possessed, and transferred NRC-
licensed material without an NRC license and needlessly exposed members of the
public to radiation. The violation is fully described in the enclosed Order.

The Order prohibits your involvement in NRC-licensed activities for a period
of ten years from the date of the Order. In addition, for a period of five
years after the ten year prohibition period, the Order also requires you to
notify the NRC within 20 days of your employment or involvement in licensed
activities. Pursuant to Section 223 of the Atomic Energy Act of 1954, as !

amended, any person who willfully violates, attempts to violat9. or conspires
to violate, any provision of this Order is subject to criminal prosecution as |set forth in that section.

You are required to respond to this Order and should tollow the instructions ;
specified in Section VI of the Order when preparing your response. Questions
concerning this Order should be addressed to James Lieberman, Director, Office
of Enforcement, who can be reached at telephone number (301) 415-2741.

;

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter, with your address removed, and the enclosure will be placed in
the NRC Public Document Room (PDR). To the extent possible, your response
should not include any personal privacy information or proprietary information
so that it can be placed in the PDR without redaction. However, if you find
it necessary to include such information, you should clearly indicate the
specific information that you desire not be placed in the PDR, and provide the
legal basis to support your request for withholding the information from the
public.
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Marc W. Zuverink -2-

The responses directed by this letter and the enclosed Order are not subject
to the clearance procedures of the Office of Management and Budget as required
by the Paperwork Reduction Action of 1980, Public Law No. 96-511.

Sincerely,

YW
.Hug L. Thompson J

O ty Executiv rec r for
Nuclear Materials Sa ty, Safeguards

and Operations Support

Docket No. 030-33009
i License No. 21-26460-01

Enclosure:
Order Prohibiting Involvement in NRC

l.icensed Activities

cc w/ enclosure:
Edith A. Landman

Assistant U.S. Attorney
Michael P. Mcdonald

Attorney for Mr. Zuverink
Cammenga Associates, Inc.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) IA 95-022
)

MARC W. ZUVERINK )
Holland, Michigan )

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND
REQUIRING CERTAIN NOTIFICATION TO NRC

I

|
Camenga Associates Inc. (Cammenga or Licensee) holds Byproduct Material

License No. 21-26460-01 issued by the U. S. Nuclear Regulatory Comission (NRC

or Comission) pursuant to 10 CFR Part 30 on September 27, 1993. The license

authorizes the use of byproduct material, hydrogen-3 (tritium), in sealed

vials for the production of tritium radioluminescent devices. The license is

due to expire on January 31, 1998. From July 29, 1994, to September 16, 1994,

Marc W. Zuverink was contracted to Camenga through a temporary hiring

service.

II

1

l

The Licensee trained Mr. Zuverink as a radiation worker. The training

included a discussion of potential sanctions against employees who misused,

mishandled, or stole radioactive material. Mr. Zuverink's answers on a
1

comprehensive written exam given by the Licensee indicate that he was aware of I

potential civil and criminal penalties for employees who deliberately violate

federal regulations or license requirements governing the use of tritium. The i

radiation safety training allowed Mr. Zuverink to enter the Licensee's

restricted area and to have access to licensed material as part of the process
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} of manufacturing tritium illuminated compasses under contract to the United

4 States military.
.

B

'
III.

;

J -On September 30, 1994, the Licensee undertook an inventory of NRC-licensed
'material in its possession. Upon completion, the inventory determined that.

1099 vials, containing a total of 49.11 curies of tritium, were missing. The

Licensee notified the NRC and the Ottawa County, Michigan, Sheriff's

Department. An inspection was conducted by NRC Region III personnel on

October 7 and 8,1994, to evaluate the radiological consequences of the

missing material and to monitor the retrieval of the tritium sources. .

Investigations were conducted by the NRC Office of Investigations (01), the

Ottawa County Sheriff's Department, and the Department of Defense Criminal

Investigation Service. '

Mr. Zuverink admitted to the investigators that he took tritium vials and

completed compasses with tritium inserts from the Licensee on more than one
1

occasion. The largest theft apparently took place on September 10, 1994, when

he took nine bags of vials from the Licensee, each bag containing 100 vials of j

tritium, 50 millicuries per vial. Mr. Zuverink stated that he gave-the

tritium vials and compasses to various members of the public, including

approximately 100 vials (5,000 milliculies) to a teenage skateboarder whom he

did not know. Mr. Zuverink also admitted that he crushed a tritium vial on a
,

1

kitchen table at his home in the presence of another individual. This action j

contaminated the tabletop and caused the other individual to receive a minor
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tritium uptake (internal tritium contamination). Minor contamination of a

countertop and tables was also found in a restaurant where Mr. Zuverink had

given one or more vials to another member of the public. Mr. Zuverink was

able to arrange for the return of 548 tritium vials, leaving 551 vials

unaccounted for (401 vials at 50 millicuries, 57 vials at 25 millicuries, and

93 vials at 5 millicuries).

O! also found that Mr. Zuverink made false statements to an 01 investigator

and an NRC inspector during an interview on October 7, 1994. During that

interview, Mr. Zuverink stated that he never had any tritium vials at his

home, had given tritium vials to only two individuals, and had stolen only one

compass. These statements were contradicted by Mr. Zuverink's sworn testimony

on October 17, 1994.

Mr. Zuverink's acquisition, possession and transfer of NRC-itcensed material,

tritium, is a deliberate violation of 10 CFR 30.3, " Activities requiring

license." 10 CFR 30.3 requires that no person shall manufacture, produce,

transfer, receive, acquire, own, possess, or use byproduct material except as

autstorized in a specific or general license. Mr. Zuverink was not authorized

in a specific or general license to acquire, possess or transfer byproduct

material, including tritium.

Pursuant to a plea arrangement dated February 3, 1995, Mr. Zuverink agreed to

plead guilty in the U. S. District Court for the Western District of Michigan

to one criminal count of violating 18 U.S.C. 641, a misdemeanor.

Specifically, the agreement describes the charge as stealing compasses,
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containing the radioactive substance tritium, which belonged to the United

States and which were manufactured under contract for the United States. As a

result,.on April 18, 1995, a judgment was entered whereby Mr. Zuverink was

sentenced to serve one year in federal custody, pay a fine of $500, make

restitution to Cammenga in the amount of $1,000, and pay a $25 special

assessment to the court.

IV

Based on the above, the NRC concludes that Marc W. Zuverink engaged in

deliberate misconduct that constituted a violation of 10 CFR 30.3 when he

stole and transferred NRC-licensed material. The NRC must be able to rely on

its licensees, and the employees of licensees and licensee contractors, to

comply with NRC requirements, including the requirement that licensed material

cannot be acquired, possessed or distributed without a specific or general

license. The deliberate violation of 10 CFR 30.3 by Marc W. Zuverink, as
1discussed above, has raised serious doubt as to whether he can be relied on to '

comply with NRC requirements.

Consequently, I lack the requisite assurance that Marc W. Zuverink will

conduct licensed activities in compliance with the Commission's requirements

or that the health and safety of the public will be protected if Marc W.

Zuverink were permitted at this time to be involved in NRC-licensed

activities. Therefore, the public health, safety and interest require that

for a period of ten years from the date of this Order, Marc W. Zuverink be

prohibited from any involvement in NRC-licensed activities for either: (1) an
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NRC licensee, or (2) an Agreement State licensee performing licensed

activities in areas of NRC jurisdiction in accordance with 10 CFR 150.20. In

addition, for a period of five years commencing after the ten year period of

prohibition, Mr. Zuverink must notify the NRC of his employment or involvement

in NRC-licensed activities to ensure that the NRC can monitor the status of ]

Mr. Zuverink's compliance with the Commission's requirements and his j

understanding of his commitment to compliance.

V |

|

Accordingly, pursuant to sections 81, 161b, 1611, 182, and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in
i

10 CFR 2.202, 10 CFR Part 30, and 10 CFR 150.20, IT IS HEREBY ORDERED THAT: )

1. Marc W. Zuverink is prohibited for a period of ten years from the date

of this Order from engaging in NRC-licensed activities. NRC-licensed

activities are those activities that are conducted pursuant to a

specific or general license issued by the NRC, including, but not

limited to, those activities o.f Agreement State licensees conducted

pursuant to the authority granted by 10 CFR 150.20.

2. For a period of five years, after the above ten year period of

prohibition has expired, Marc W. Zuverink shall, within 20 days of his

acceptance of each employment offer involving NRC-licensed activities or

his becoming involved in NRC-licensed activities, as defined in

Paragraph V.1 above, provide notice to the Director, Office of
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Enforcement, U. S. Nuclear Regulatory Comission, Washington, DC 20555,
)

of the name, address, and telephone number of the employer or the entity |
Iwh,ere he is, or will be, involved in the NRC-licensed activities. In '

,

|the first such notification, Marc W. Zuverink shall include a statement i

of his comitment to compliance with regulatory requirements and the

basis as to why the Commission should have confidence that he will now

comply with applicable NRC requirements.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Zuverink of good cause,

VI
!

In accordance with 10 CFR 2.202, Marc W. Zuverink must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 45 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and
,

!

shall set forth tAe matters of fact and law on which Mr. Zuverink or other |
I

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U. S. Nuclear Regulatory Comission, Attn: Chief, Docketing

and Service Section, Wathington DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,

Washington, DC 20055, and to the Regional Administrator, NRC Region !!!, 801
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Enforcement. U. S. Nuclear Regulatory Commission, Washington, DC 20555,

! of the name, address, and telephone number of the employer or the entity
1

wh,ere he is, or will be, involved in the NRC-licensed activities. In

I the first such notification, Marc W. Zuverink shall include a statement
1

of his commitment to compliance with regulatory requirements and the

basis as to why the Commission should have confidence that he will now

2 comply with applicable NRC requirements.

The Director, Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Zuverink of good cause.

VI

In accordance with 10 CFR 2.202, Marc W. Zuverink must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 45 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affir w. ion,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Zuverink or other

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U. S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory Commission,

Washington, DC 20055, and to the Regional Administrator, NRC Region !!!,
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801 Warrenville Road, Lisle, Illinois 60632-4531, if the answer or hearing

request is by a person other than Mr. Zuverink. If a person other than

Mr. Zuverink requests a hearing, that person shall set forth with

particularity the manner in which his or her interest is adversely affected by

the Order and shall address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Mr. Zuverink or a person whose interest is

adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained. Since Mr.

Zuverink is currently in Federal custody, if a hearing is requested, the

Commission will not act on the hearing request until Mr. Zuverink is released

from Federal custody. If Mr. Zuverink requests a hearing, the hearing request

will not be granted unless Mr. Zuverink: (1) notifies the Secretary, U.S.

Nuclear Regulatory Commission, at the address given above, within 20 days of

his release from Federal custody, that he has been released from Federal

custody; and (2) provides in the notice his then-current address where he can
I

be contacted and a statement that he continues to desire the hearing. A copy

Iof the notice shall also be sent to the Director, Office of Enforcement, and

the Assistant General Counsel for Hearings and Enforcement, at the address

given above.

In the absence of any request for hearing, the provisions specified in Section

V above shall be effective and final 45 days from the date of this Order

without further order or proceedings. In the event that Mr. Zuverink makes

the sole request for a hearing and fails to comply with the notification
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requirements above, the provisions specified in Section V above shall be

effective and final 20 days after he is released from Federal custody.

FOR THE NUCLEAR REGULATORY COPO41SS10N

-

Hu L. Thompson Jr.
De ty Executiv Di or for i
Nuclear Materia s ty, Safeguards j

and Operations Support
t

Dated a Rockville, Maryland
thisc9 Nay June 1995

i

!

1
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UNITED $TATEs

[ h NUCLEAR REGULATORY COMMISSION,,q

n j aecios ig 4 475 ALLENDALE ROADgs f iuso or pausslA. PENNSYLVANIA 1940b 1415
****

g4 95-038 September 28, 1995

Jose Barba, N.D.
HOME ADORESS DELETED
USER 2.790

SUBJECT: NOTICE OF VIOLATION |
(NRC 01 INVESTIGATION REPORT NO. 1-92-056R) |

Dear Dr. Barba:

On July 18, 1995, the NRC conducted a predecisional enforcement conference with
you in the Region I office in King of Prussia, Pennsylvania, to discuss the
circumstances associated with your potential discrimination against an oncology
technician. The conference was based on the finding of an NRC investigation by
the Office of Investigations (OI) which concluded that you took action that
involved discrimination against the technician who was engaged in protected
activities on August 25, 1992. A copy of the O! synopsis of the investigation
was forwarded to your employer, Hospital Center at Orange, on July 3, 1995.

Based on the information developed during the investigation and the information
that you provided during the conference, the NRC has determined that a violation
of NRC requirements occurred. Specifically, on August 25, 1992, the technician,
during a discussion with an NRC inspector, provided information regarding an
event that occurred in January 1991, as requested by the inspector. On October
2, 1992, you sent a letter addressed to the Chairman of Radiology. The letter
stated that you were displeased with the oncology technician's performance and
that the technician takes every opportunity to discredit you and " bad mouth" the
department, just as she did when the NRC inspector came for a surprise visit on
August 25, 1992. You indicated that the technician volunteered information such
as the January 1991 violation prompting the inspector to see a copy of the
citation that neither the technician nor the physicist could produce without

i

asking the Radiation Safety Officer's office for help. On October 5,1992, you ;
provided a copy of the October 2, 1992 letter to the technician while the '

Administrative Director of Radiology and Oncology was present.

During the conference, NRC staff asked you what your intent was for the statement
in your October 2, 1992 letter, and what was the basis for the statement. You
stated that "it was just an example of her continued insubordination." The staff
asked whether it is your philosophy that raising safety issues is an example of
insubordination. You responded "no," noting that she was free to have
discussions with the inspector. Also, during the conference, you stated that you
did not consider volunteering information to the NRC as disloyalty, yet, you did
not articulate what your intent was in making the statement that appears in the
October 2,1992 letter. In view of the above, the NRC considers that your letter
of October 2,1992, constituted discrimination against an employee for providing
the NRC with information regarding a violation of NRC requirements.

,
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Dr. Jose Barba 2

Your actions with respect to the October 2,1992 letter caused the Hospital
Center at Orange to violate 10 CFR 30.7. You sent the letter to the Chairman of
Radiology and, in addition, the Administrative Director of Radiology and Oncology
was present when the letter was given to the technician. Actions which wert
taken on your part were deliberate and caused the licensee to violate 10 CFR 30.7
and, therefore, constitute a violation of 10 CFR 30.10. Since you were and are !a first line supervisor, the violation is classified at Severity Level III in '

accordance with the " General Statement of Policy and Procedures for NRC
Enforcement Actions" (Enforcement Policy), NUREG-1600 (60 FR 34381; June 30, !
1995).

As a first line supervisor overseeing the use of a cobalt-60 teletherapy unit,
you were responsible for not only the safe operation of the unit but also for
assuring that members of your staff feel free to discuss safety concerns with
licensee management and the NRC. Your actions in October 1992 did not adhere to
these standards, and did not provide an appropriate example for those individuals
under your supervision, or hospital management with whom you interfaced. Rather,
your actions in this matter contributed to the creation of a potential chilling
effect for other personnel. 10 CFR 19.15(b) of the Commission's regulations
states, in part, that during the course of an inspection, any worker may bring
privately to the attention of an inspector, either orally or in writing, any past
or present condition that he or she has reason to believe may have contributed
to or caused any violation of the act, the regulations in this chapter, or
license condition.

Given the significance of your actions, I have decided, after consultation with
the Director, Office of Enforcement, to issue to you the enclosed Notice of
Violation. I also gave serious consideration as to whether an Order should be
issued that would preclude you from any further involvement in NRC-licensed
activities for a certain period. However, I have decided, after consultation
with the Director, Office of Enforcement, and the Deputy Executive Director for
Nuclear Materials Safety, Safeguards and Operations Support, that under the
circumstances of this case, the enclosed Notice of Violation is sufficient.

You are required to respond to this letter and should follow the instructions
,

specified in the enclosed Notice when preparing your response. In your response, |
you should document the specific actions taken and any additional actions you
plan to prevent recurrence, as well as your reasons as to why the NRC should have
confidence that you will comply with NRC requirements and not discriminate
against licensee employees engaged in protected activities, such as raising
safety concerns with the NRC or Licensee, in the future. After reviewing your
response to this Notice, including your proposed corrective actions and the
results of future inspections, the NRC will determine whether further NRC
enforcement action is necessary to ensure compliance with NRC regulatory
requirements.

|
t
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Dr. Jose Barba 3 i
l

You should be aware that any similar conduct on your part in the future could
result in more significant enforcement action against you, including an order
removing you from NRC-licensed activities or subjecting you to criminal
sanctions.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of this
letter and its enclosure and your response will be placed in the NRC Public

t

Document Room with your address deleted. To the extent possible, your response I
should not include any personal, privacy, proprietary, or safeguards information
so that it can be placed in the PDR without redaction. A copy also is being

,

provided to the Senior Vice President for Operations for the Hospital Center at '

Orange. A copy of the Notice of Violation and Proposed Imposition of Civil
Penalty issued to the hospital on this date also is enclosed.

The response directed by this letter and the enclosed Notice are not subject to
the clearance procedures of the Office of Management and Budget as required by
the Paperwork Reduction Act of 1980, Pub. L. No. 96-511.

Sincerel

Thomas T. Mar in
Regional Administrator

Enclosures:
1. Notice of Violation
2. Notice of Violation and Proposed Imposition of Civil

Penalty Issued to the Hospital Center at Orange

cc w/encis:
Paul Mertz, Senior Vice President for Operations, Hospital Center

at Orange
State of New Jersey

i
|
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ENCLOSURE 1

NOTICE OF VIOLATION

Dr. Jose Barba IA 95-038

During an NRC investigation by the NRC Office of Investigations, a violation of
NRC requirements was identified. In accordance with the " General Statement of
Policy and Procedure for NRC Enforcement Actions," NUREG-1600 (60 FR 34381; June
30,1995), the violation is listed below:

10 CFR 30.10, in part, prohibits any licensee or any employee of a
licensee from engaging in deliberate misconduct that causes or, but for
detection, would have caused, a licensee to be in violation of any rule,
regulation, or order, or any term, condition, or limitation of any )
license, issued by the Commission. !

|

10 CFR 30.7(a) prohibits discrimination by a Commission licensee against
an employee for engaging in certain protected activities. Discrimination
includes discharge and other actions that relate to compensation, terms,
conditions, or privileges of employment. The protected activities are
established in section 211 of the Energy Reorganization Act of 1974, as
amended, and in general are related to the administration or enforcement
of a requirement imposed under the Atomic Energy Act or the Energy
Reorganization Act. The protected activities include an employee's
providing the Commission or his or her employer information about alleged
violations.

Contrary to the above, in October 1992, Dr. Jose Barba engaged b
deliberate misconduct that caused his employer, the Hospital Center at
Orange (Licensee) to be in violation o/ 10 CFR 30.7. Specifically, on
October 5, 1992. Dr. Barba presented an oncology technician (who was
employed by the Licensee) a letter which he had signed on October 2,1992,
and sent to the Administrative Director of Radiology and Oncology as well
as the Chairman of Radiology, criticizing the technician for having
discredited him and the department by providing information regarding an
earlier violation to an NRC inspector in August 1992.

This is a Severity Level 111 Violation (Supplement VII).

Pursuant to the provisions of 10 CFR 2.201, you are hereby required to submit a
written statement or explanation to the U.S. Nuclear Regulatory Commission, ATTN: ;

Document Control Desk, Washington, D.C. 20555, with a copy to the Regional |
Administrator, Region I, within 30 days of the date of this letter transmitting '

this Notice of Violation (Notice). This reply should be clearly marked as a
" Reply to a Notice of Violation" and should include for each violation: (1) the
reason for the violation, or, if contested, the basis for disputing the
violation, (2) the corrective steps that will be taken and the results achieved, I

(3) the corrective steps that will be taken to avoid further violations, and
(4) the date when full compliance will be achieved. Your response may reference
or include previous docketed correspondence, if the correspondence adequate ~iy
addresses the required response. If an adequate reply is not received within the
time specified in this Notice, an Order or a Demand for information may be issued I

l
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Enclosure 1 2 ,

l
as to why such other action as may be proper should not be taken. Where good I

cause is shown, consideration will be given to extending the response time. |
Under the authority of Section 182 of the Act 42 U. S.C. 2232, this response
shall be submitted under oath or affirmation.

Because your response will be placed in the NRC Public Document Room (POR), to
the extent possible it should not include any personal privacy, proprietary, or
safeguards information so that it can be placed in the POR without redaction.
However, if you find it necessary to include such information, you should clearly
indicate the specific information that you desire not to be placed in the PDR,
and provide the legal basis to support your request for withholding the
information from the public.

Dated at King of Prussia, Pennsylvania
this 28th day of September 1995

,

:

|

|

!

1

I
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! j NUCLEAR REGULATORY COMMISSION)W
$ 2 WASHINGTON, D.C. 2064 6 0001

%.....)
IA 95-030 August 7, 1995

Russell Hamilton
[HOME ADDRESS DELETED
10 CFR 2.790(A))

SUBJECT: NOTICE OF VIOLATION
(NRC Investigation Report No. 3-93-014R)

Dear Mr. Hamilton:

This refers to the investigation conducted by the NRC Office of Investigations
(01) between November 1993 and October 1994 to review possible deliberate
violations of NRC requirements while you were employed as a radiographer's
assistar.t by Mid American Inspection Services, Inc. The OI investigation
found that from October 1992 to April 1993, at a gas line project near
Kalkaska, Michigan, you deliberately conducted radiographic operations without
the presence of a radiographer and conducted radiographic operations without
wearing proper dosimetry. The synopsis of the 0! report was mailed to you on
April 12, 1995, and on April 18, 1995, you were contacted by the NRC
Region III staff to schedule an enforcement conference. On May 1, 1995, you;

declined the opportunity for an enforcement Srence.

Based on the information developed during the investigation, the NRC has
determined that your actions constitute deliberate violations of 10 CFR 34.44,
" Supervision of radiographers' assistants" and 10 CFR 30.10, " Deliberate !
misconduct." The violations are cited in the enclosed Notice of Violation
(Enclosure 1). The fir'st violation represents the conduct of NRC-licensed
activities by a technically unqualified individual. The second violation is
for your deliberate failures to wear a film badge while conducting ;

radiographic operations. These violations are categorized as a Severity ;

Level III problem in accordance with the " Statement of Policy and Procedure '

for NRC Enforcement Actions," (Enforcement Policy) (60 FR 34381, June 30,
1995). Enclosure 2 is a copy of a Notice of Violation that is being issued to
Mid American Inspection Services, Inc.

You should be aware of the seriousness with which the NRC views deliberate
violations of its requirements. The public health, safety and trust demand '

that individuals who use NRC-licensed materials (e.g., an industrial
radiographer's assistant such as yourself) must comply with all applicable NRC

i requirements. You did not do so in this case. You should be aware that
'

future deliberate misconduct on your part may result in more severe civil ,

enforcement action or criminal sanctions against you. |'
\

Questions concerning this letter and the enclosed Notice may be addressed to I
Mr. James Lieberman, Director, Office of Enforcement, U. S. Nuclear Regulatory '

Commission, Washington, D.C. 20555. Mr. Lieberman can be reached at
telephone number (301) 415-2741.

NUREG-0940, PART I B-6
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You are required to respond to this letter within 30 days and should follow
the instructions specified in the enclosed Notice when preparing your
response. In your response, you should document the specific actions taken
and any additional actions you plan to prevent recurrence. You should also
include your reasons as to why the NRC should have confidence that you would
comply fully with NRC requirements should you become involved in NRC-licensed
activities in the future. After reviewing your response to this Notice, the
NRC will determine whether further NRC enforcement action is necessary to
ensure compliance with NRC regulatory requirements.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and its enclosure, with your home address removed, will be placed
in the NRC Public Document Room (PDR). To the extent possible, your response
should not include any personal privacy, proprietary, or safeguards

,information so that it can be placed in the PDR without redaction. j

The enclosed Notice is not subject to the clearance procedures of the Office
of Management and Budget as required by the Paperwork Reduction Act of 1980,
Public Law No. 96-511.

Sincerely,

be4
ames Lieberman, Director

v 0ffice of Enforcement

Enclosures:
1. Notice of Violatiort,

2. Notice of Violation to
Mid American Inspection
Services, Inc.

cc w/ enclosures: '

John E. Hart, Esq.

cc w/ Enclosure 1 only:
Mid American Inspection

Services, Inc.
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NOTICE OF VIOLATION

Russell Hamilton IA 95-030

During an NRC investigation concl M ed on October 19. 1994, violations of NRC
requirements were identified. In accordance with the " Statement of Policy and
Procedure for NRC Enforcement Actions," (60 FR 34381, June 30,1995), the
violations are listed below: !

1

A. 10 CFR 30.10 states, in part, that any licensee or any employee of a
licensee may not engage in deliberate misconduct that causes or, but for
detection, would have caused, a licensee to be in violation of any rule,
regulation, or order, or any term, condition, or limitation of any
license issued by the Commission. Deliberate misconduct means, in part,
an intentional act or omission that the person knows would cause a
license to be in violation of any rule, regulation or any term, l
condition, or limitation of any license issued by the Commission; or |

constitutes a violation of a procedure of a licensee. )
10 CFR 34.2 states that a radfographer's assistant means any individual
who under the personal supervision of a radiographer, uses radiographic
exposure devices, sealed sources or related handling tools, or radiation
survey instruments in radiography.

10 CFR 34.44 requires that whenever a radiographer's assistant uses
radiographic exposure devices, uses sealed sources or related source
handling tools, or conducts radiation surveys required by
10 CFR 34.43(b) to determine that the sealed source has returned to the
shielded position after an exposure, he shall be under the personal
supervision of a radiographer. The personal supervision shall include:
(a) the radiographer's personal presence at the site where sealed
sources are being used; (b) the ability of the radiographer to give
immediate assistance if required; and (c) the radiographer's watching
the assistant's performance of the operations referred to in this
section.

Contrary to the above, during the period from October 1992 to April
1993, while employed as a radiographer's assistant, you deliberately
used radiographic exposure devices, while you were not under the
personal supervision of a radiographer, in that the radiographer was not

,

present during, or was not watching your performance of operations, !
including the exposure of the source. (01013)

B. 10 CFR 34.33(a) requires that the licensee not permit any individual to |
act as a radiographer or radiographer's assistant unless, at all times !

during radiographic operations, the individual wears a direct-reading !
pocket dosimeter, an alarming ratemeter, and either a film badge or a

,

thermoluminescent dosimeter.

l

;
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Notice of Violation /

Contrary to the above, on various occasions during the period from
October 1992 to April 1993, while employed as a radiographer's
assistant, you deliberately did not wear either a film badge or
thermoluminescent dosimeter while conducting radiographic operations.
(02013)

This is a Severity Level Ill problem (Supplement VI).

Pursuant to the provisions of 10 CFR 2.201, Russell Hamilton is hereby
required to submit a written statement or explanation to the U.S. Nuclear
Regulatory Commission, ATTN: Document Control Desk, Washington, D.C. 20555,
with a copy to the Regional Administrator, NRC Region 111, 801 Warrenville |

Road, Lisle, Illinois, 60632-4531 within 30 days of the date of the letter 1

transmitting this Notice of Violation (Notice). This reply should be clearly
marked as a " Reply to a Notice of Violation" and should include for each
violation: (1) the reason for the violation, or, if contested, the basis for
disputing the violation, (2) the corrective steps that have been taken and the
results achieved, (3) the corrective steps that will be taken to avoid further
violations, and (4) the date when full compliance will be achieved. Your
response may reference or include previous docketed correspondence, if the
correspondence adequately addresses the required response, if an adequate
reply is not received within the time specified in this Notice, an order or a
Demand for Information may be issued as to why action as may be proper should
not be taken. Where good cause is shown, consideration will be given to
extending the response time.

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response
shall be submitted under oath or affirmation.

Because your response d il be placed in the NRC Public Document Room (PDR), to
the extent possible, it should not include any personal privacy, proprietary,
or safeguards information so that it can be placed in the PDR without
redaction. However, if you find it necessary to include such information, you
should clearly indicate the specific information that you desire not to be
placed in the PDR, and provide the legal basis to support your request for
withholding the information from the public.

Dated at Rockville, Maryland
This 7th day of August 1995
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s j NUCLEAR REGULATORY COMMISSION
* WASHINGTON, o.o souMoot

\,*.../
October 10, 1995

IA 95-041

Mr. Roy G. Newholm
[ PURSUANT TO 10 CFR 2.790
HOME ADDRESS IS BEING WITHHELD)

SUBJECT: NOTICE OF VIOLATION (NRC INVESTIGATION 4-93-00lR)

Dear Mr. Newholm:

This refers to an NRC investigation of Power Systems Energy Services, Inc.,
(PSESI), a former subsidiary of ABB CE Nuclear Operations, into an allegation
that PSESI was falsifying screening certification letters and issuing these
letters to NRC licensees in an attempt to gain authorized access for
individuals whose background screening had not been completed in accordance
with NRC requirements. 10 CFR 50.5 prohibits any employee of a licensee or a
contractor for a licensee from engaging in deliberate misconduct that causes
an NRC licensee to be in violation of an NRC requirement.

The results of the investigation indicate that PSESI's access screening
program was not conducted in accordance with NRC requirements and contracts
between nuclear power reactor licensees and PSESI. Specifically, some
screening certification letters were issued to licensees attesting to the
acceptability of individuals for unescorted access before all actions
associated with the required screening were completed as required by 10 CFR
73.56 and contracts with PSESI. Also, in some cases, after the required
actions were completed, documents were deliberately backdated to create the
appearance of properly performed screening and legitimately issued screening
certification letters.

Between July 1991 and April 1992, as the manager of Support Services for
PSESI, you were responsible for the overall management of PSESI's security
department and you directed the activities of a security department supervisor
and a number of investigators. The security department was responsible for
conducting access screening required by 10 CFR 73.56 on contractor employees
who required unescorted access to certain nuclear power reactors. The
screening was to be conducted in accordance with the contracts between the
licensees and PSESI. The contracts authorized PSESI to perform portions of
licensee screening programs, in accordance with 10 CFR 73.56, as specified in
licensee security plans. The security department was also responsible for
providing or certifying screening results to the licensees in accordance with
their contracts.

On July 1, 1993, during an interview with NRC investigators, you acknowledged
that you were involved in records falsification. Specifically, you
acknowledged that you told a security department supervisor that if an
individual was needed on a job and references had not been developed, the
certification letter to the licensee should be issued and the references

NUREG-0940, PART I B-10
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Roy G. Newholm -2-

individual was needed on a job and references had not been developed, the
certification letter to the licensee should be issued and the references
should be 'lained when possible. You also acknowledged that you knew at the

|time thi.t. you were not complying with contract requirements for issuing the
certification letters. Therefore, the NRC has concluded that your deliberate
misconduct caused NRC licensees to be in violation of NRC requirements.

The NRC has concluded that this is a violation of 10 CFR 50.5. In accordance
with the NRC Enforcement Policy, NUREG-1600 (60 FR 34380, June 30, 1995), this
is classified as a Severity Level II violation as it constitutes a very
significant regulatory concern. After consultation with the Director, Office
of Enforcement and the Deputy Executive Director for Nuclear Reactor
Regulation, Regional Operations and Research, the enclosed Notice of Violation ,

(Notice) is being issued to you. j

You should note that the NRC considered issuing an order suspending you from i

|NRC-licensed activities for a period of time, but decided that such an order
was not necessary because you cooperated with the 01 investigation, admitted
your involvement, and were forthcoming with information. However, it is
important that you be aware of the seriousness with which the NRC views your
actions. Public health and safety require that licensee 7 tractors and
subcontractors assure compliaace with NRC regulatim s. Y. actions caused
licensees to be in violation of regulations and undermineu .he trust that is
necessary to maintain a high degree of confidence in the safe operation cf
nuclear activities. In the future, should there be evidence of a recurrence
of this mannu of conduct on your part, you may be subject to further
enforcement action, possibly including removal from activities associated with
NRC-licensed activities.

We have decided an enfurcement conference is not necessary because you have
already met with the NRC resulting in a transcribed interview concerning your
mi< conduct described in the previous paragraphs. However, you are required to
reply to this letter and should follow the instructions specified in the

Yourenclosed Notice of Violation (Notice) when preparing your response.
response should document the specific actions taken and any additional actions
you plan to prevent recurrence. In addition, pursuant to sections 161c, 1610,
182 and 186 of the Atomic Energy Act of 1954, as amended, and the Commission's
regulations in 10 CFR 2.204, the Comission needs ariditional information to ,

determine whether enforcement action should be taken against you to ensure :

future compliance with NRC requirements. Please inform us of your current j

position, dutie], and responsibilities at Octagon, Inc., or with any other
employer, if those Juties and responsibilities are related to NRC-licensed
activities. This information can be submitted with the response to the
enclosed Notice. You may respond to this demand for information by filing a
written answer und:r oath or affirmation or by setting forth your reasons why
this demand for infe-mation should not have been issued if the requested
i'Jormation is not being provided.

In accordance with 10 CFR 2.M0 of the NRC's " Rules of Practice,' a cooy of
this letter, its enclosure, and your response will h placed in the NRC Public
Document Room (PDR) with your address removed. Thr -esponse required by this
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letter and the enclosed Notice are not subject to the clearance procedures of
the Office of Hanagement and Budget as required by the Paperwork Reduction Act
of 1980, Pub. L No. 96-511.

Sincerely, 3

Frank P. Gillespi Director
Division of Inspection and Support Programs
Office of Nuclear Reactor Regulation j

Enclosures: 1. Notice of Violation
2. Letter to PSESI i

3. 10 CFR 50.5 :
4. Synopsis of 01 Report
5. Letter to ABB CE

,

cc w/o enclosures 1 and 2: See Next Page

i

,

!

i

,

i
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NOTICE Of VIOLATION

Mr. Roy G. Newholm IA-95-041

As a result of an NRC investigation (OI No. 4-93-00lR) conducted at Power
Systems Energy Services, Incorporated (PSES!), a former subsidiary of ABB CE
Nuclear Operations, a violation of NRC requirements was identified. In
accordance with the " General Statement of Pohcy and Procedure for NRC
Enforcement Actions" (60 FR 34380, June 30, 1995), the violation is set forth
below:

10 CFR 73.56 requires each licensee to implement an access authorization
program to assure that individuals granted unescorted access to their
facilitites are trustworthy and reliable and do not constitute an
unreasonable risk to the health and safety of the public. Further, the
licensee may accept an access authorization program used by its
contractors or vendors for their employees provided it meets the
requirements of this section.

10 CFR 50.5 prohibits any employee of a contractor of any licensee
from knowingly engaging in deliberate misconduct that causes a
licensee to be in violation of any rule or regulation.

Contrary to the above, between July 1991 and April 1992, Mr. Roy
Newholm, then manager of Support Services for PSESI, engaged in
deliberate misconduct that caused a number of licensees to be in
violation of NRC requirements. Specifically, while Mr. Newholm was a
manager at P5ESI, he told a security department supervisor that, if an
individual was needed on a job and the references, which were needed to
meet the requirements of 10 CFR 73.56 regarding access authorization,
had not been developed, certification letters were to be issued to the
licensee attesting to the completion of all NRC requirements and the
missing reference information should be obtained when possible. |

Mr. Newholm knew at the time that his instructions did not comply with
licensee contract requirements for issuing certification letters.
Subsequently, the supervisor followed Mr. Newholm's instruction and, tsy
doing so, placed a number of licensees in violation of NRC access
authorization requirements. (01012)

This is a Severity Level 11 violation (Supplement VII).

Pursuant to the provisions of 10 CFR 2.201, Mr. Newholm is hereby required to
submit a written statement or explanation to the U.S. Nuclear Regulatory

Document Control Desk, Washington, D.C. 20555 with a copy toCommission, ATTN:
the Director, Office of Nuclear Reactor Regulation at the same address, within
30 days of the date of the letter transmitting this Notice of Violation
(Notice). The reply should be clearly marked as a " Reply to a Notice of
Violatinn" and should include for each violation: (1) the reason for the
violation, or, if contested, the basis for disputing the violation, (2) the
corrective steps that have been taken and the results achieved, (3) the
corrective steps that will be taken to avoid further violations, and (4) the
date when full compliance will be achieved. The response may reference or
include previous docketed correspondence, if the correspondence adequately
addresses the required response. If an adequate reply is not received within

4
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the tim 3 specified in this Notice, an order or a Demand for Information may be
issued as to why such other action as may be proper should not be taken, 1

Where good cause is shown, consideration will be given to extending the l

response time. |
<

Dated at Rockville, Maryland )this _ day of October 1995.

I

,,
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Mr. John E. Rice
2223 West Dora Street, Apt. 202
Mesa, Arizona

SUBJECT: NOTICE OF VIOLATION
(NRC OFFICE OF INVESTIGATIONS REPORT NO. 3-94-053R)

Dcar Mr. Rice:

This letter refers to the investigation conducted by the NRC Office of
Investigations (01) which was completed on July 6, 1995. The investigation
concerned possible deliberate misconduct regarding your falsification of
employment history information at the Phillips Reliance Mechanical Company and
at the Palo Verde Nuclear Generating Plant.

~

The 01 investigation determined that you were employed in March of 1989 by JRS
Ou11ders, Inc., as a carpenter /fraser but you were fired on May 23, 1989 for
improper use of a credit card and wrecking a company vehicle. It also appears
that you subsequently falsified, by omission, omployment applications for
unescorted access at Phillips Reliance Mechanical Company on December 28, 1992
and at Palo Verde on September 30, 1993 by deliberately failing to include
information concerning your employment at JRS Builders. 01 concluded in its
investigation that you deliberately falsified, through omission of material
facts, your unescorted access background investigation employment history. A
copy of the O! synopsis is enclosed.

Informatien concerning your employment history is material to the
determination the licensee must make in order to satisfy the regulatory
requirements in 10 CFR 73.56(b)(2) in granting unescorted access. This
regulatory requirement states that the unescorted access authorization program
includes a background investigation designed to identify past actions which
are indicative of an individual's future reliability within a protected or
vital area of a nuclear power reactor. Your deliberate submittal of
infonnation that you knew to be incomplete or inaccurate in some respect
material to the NRC is a violation of 10 CFR 50.5.

After consultation with the Director, Office of Enforcement and the Deputy
Executive Director for Nuclear Reactor Regulation, Regional Operations and
Research, I have decided to issue the enclosed Notice of Violation (Notice)
for a violatica of 10 CFR 50.5 (a copy of this NRC regulation is enclosed) for
your deliberate misconduct while you were engaged in licensed activities at
the Phillips Reliance Mechanical Company and at the Palo Verde Nuclear
Generating Plant. In not taking more significant action against you, we
considered, among other things, the fact that your employment with Phillips
Reliance, and therefore also Palo Verds, has already been terminated.

I

:
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You should be aware of the seriousness with which the NRC views your actions.
The public health, safety, and trust demand that nuclear power plant personnel
conduct themselves with integrity at all times. You did not conduct yourself
in this manner in this case. Future violations of NRC requirements may result
in more significant enforcement 7.ction, possibly including remnvai from NRC
licensed activities.

;

You are not required to respond to this letter. However, if you choose to
provide a response, please provide it to me in writing and eder cath or
affirmation within 30 days of the date of this letter at U. S. nuclear<

: Regulatory Commission, Region Ill, 801 Warrenvflie Road, Lisle, IL 60532.

In accordance with Section 2.790 of the NRC's "Reles of Practice," Part 2,
'

'
Title 10, Code of Federal Regulations, recordz ar documents compiled for
enforcement purposes are placed in the NRC P,iblic Document Room (PDR). A copy '

,

of this letter with your address removed, ano your response, if you choose to,

submit one, will be placed in the PDR after 45 days unless you provido,

< sufficient basis to withdraw this letter.
:

] Questions concerning this Notice may be addressed to Bruce Burgess of sty staff
; at (708) 829-9666.

Sincerely,,

.f| 744 h ~ ,

,

Hubert J. Miller,

Regional Administrator
i -

,

Enclosures:4

1. Notice of Violation
2. 01 Synopsis
3. Deliberate Misconduct Rule, 10 CFR 50.5

'
i
i

i

I

|
|

|

i
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John E. Rice

NOTICE OF VIOLATION

Mr. John E. Rice IA 95-044
'

@Home Address Withheld I

'

ursuantto10CFR2.790)

During an investigation conducted by the NRC Office of Investigations between 1

August II, 1994 and July 6, 1995, a violation of NRC requirements was j

identified. In accordance with the " General Statement of Policy and Procedure lfor NRC Enforcement Actions," NUREG-1600 (60 FR 34381; June 30, 1995) the i

violation is listed below:

10 CFR 50.5 provides, in part, that any employee of a licensee or any employee
of a subcontractor of any licensee may not deliberately submit to a licensee j
or a licensee's subcontractor information that the person submitting the
informatior. knows to be incomplete or inaccurate in some respect material to |

the NRC. |

|Contrary to the above, Mr. John E. Rice, an employee of a Phillips Reliance
Mechanical Company, a subcontractor of Arizona Public Service Company,
deliberately submitted to Phillips Reliance on December 28, 1992, and to Palo
Verde Nuclear Generating Plant on September 30, 1993, information that he knew
was incomplete and inaccurate in some respect material to the NRC in violation ;

of 10 CFR 50.5. Specifically, he failed to include in his application
information regarding his ehployment history at JR$ BuildJrs, which included a
termination for cause. Information concerning employment history is material :

to the determination the licensee must make in order to satisfy the regulatory '

requirements in 10 CFR 73.56(b)(2). (01013)

This is a Severity Level III violation (Supylement VII).

The NRC has concluded that information regarding the reason for the violation
is already addressed on the docket in O! Investigation Report No. 3-94-053R.
Therefore, you are not required to respond to this Notice of Violation.
However, you are required to respond to the provisions of 10 CFR 2.201 if the
description therein does not accurately reflect your position, in that case,
or if you choose to respond, clearly mark your response as a " Reply to a ,

'

Notice of Violation," and send it to the U. $. Nuclear Regulatory Commission,
ATTN: Document Control Desk, Washington, DC 20555 with a copy to the Regional
Administrator, Region !!!, 801 Warrenville Road, Lisle, IL 60532-4351 within
30 days of the date of the letter transmitting this Notice of Violation.

|

Dated at Lisle, Illinois
this 1 E h day of October 1995

|

'

|

|
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SYNOPSIS

1his invest 1gation was initiated on August 11. 1994 by the Office of
Investigations (01), Region 111 (Rlll). U.S. Nuclear Regulatory Commission
(NRC), to determine if a contract empipyee with Phillips Reliance Mechanical
Company (PRC). a subcontractor to Babcock and Wilcox Nuclear Technologies
(BWNT). deliberately falsified and/or omitted employment history background

,

information from his Employee Security Questionnaire (ES0). The information 1

contained in the ESO 15 used by BWNT for certification and authorization for
granting unescorted access to protected and vital areas of nuclear power
plants licensed by the NRC.

.

Based on the evidence developed during this investigation. It is concluded
that the contract employee deliberately falsified information on his ESO and
cther employment applications, through omission of material facts, which would*

have been used in part, as the basis for determining the granting of
unescorted access to certain NRC licensed nuclear power plants.

!
l
1

|

|

i

Case No. 3 94 053R 1
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oc A 30, 1995

IA 95-047

Mr. Roland Sawyer
[Home address deleted from
copies pursuant to 10 CFR 2.790]

SUBJECT: NOTICE OF VIOLATION (NRC INVESTIGATION NO. 4-94-010)

Dear Mr. Sawyer:

This is to inform you that the NRC has found you in violation of its
regulations prohibiting deliberate misconduct, specifically 10 CFR 50.5(a)(2),
" Deliberate Misconduct," based on your involvement in creating or approving
false records of radiation surveys at the Public Service Company of Colorado's
(PSC) Fort St. Vrain Nuclear Generating Station (FSV). Until March 1994, you
were employed by the Scientific Ecology Group at FSV as the Radiation
Protection Operations Shift Supervisor and were responsible for supervising
Radiation Protection Technicians (RPTs) and implementing SEG's radiation
protection support of the FSV decommissioning project.

The NRC's rule on deliberate misconduct states. in part, that any employee of
a contractor or subcontractor of any licensee may not "[d]eliberately submit
to . a licensee, or a licensee's contractor or subcontractor, information
that the person submitting the information knows to be incomplete or
inaccurate in some respect material to the NRC."

Our conclusion with respect to your involvement in deliberate misconduct is
based on our review of the investigation conducted by the law firm of Stier,
Anderson & Malone (SAM) on behalf of PSC as documented in its December 1994
report, the results of which were subsequently confirmed by the NRC's Office
of Investigations (01). Briefly, tha investigation found that several SEG
supervisors and technicians had participated in falsely documenting two
categories of radiation survey records associated with the decommissioning
project. These included survey records associated with the release of
material from the facility in late 1992 and survey records to support work
conducted under various radiation work permits at FSV in early 1993. The
involved records were created substantially after the surveys were purported
to have been performed, but were dated and signed to make it appear they had
been prepared by a radiation protection technician (RPT) and reviewed by a
supervisor at the appropriate time. Furthermore, the created records
contained numerous inaccuracies, such as survey instrument usage and
calibration cates, that could not be supported by f actual information.

The SAM investigation concluded that you falsely documented a post-
decontamination survey of a Hot Service facility block on a survey form dated
September 27. 1993, and concluded that you did not do the survey. In
addition, the SAM investigation concluded that you prepared 2 of some 20
falsified RWP-related survey forms, all of which were created substantially

|
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Mr. Roland Sawyer -2-

after the surveys were allegedly performed, and that you participated in the
backdating activity by reviewing and signing several survey documents prepared,

by other RPTs which you knew to be false. Noting that "[n]either the RPTs who
prepared the backdated survey forms nor the supervisors who reviewed them made
any notation that would have alerted an outsi h observer that the
documentation came into existence at a much later date than the alleged survey
activity described on the forms," the investigation concluded that "[t]he
weight of the evidence supports the conclusion that the backdated RWP survey
forms were intended to mislead."

Despite these records being falsified, and despite your failure to perform the
survey that you claimed to have done on September 27, 1993, it appears from
the investigations that surveys were actually done to assure that materials
were properly released from the facility, including the Hot Service Facility
block, and that workers were adequately protected from radiation hazards
during these work activities. Nonetheless, such widespread falsification of
required radiation protection-related records is a significant regulatory
concern to the NRC. it is of particular concern that individuals entrusted
with assuring radiation safety would attempt to resolve a concern about
missing survey documentation by creating false records and, furthermore, that
they would conspire to do so with supervisory involvement.

Therefore, the NRC has decided to issue the enclosed Notice of Violation
(Notice) to you based on your violating the NRC's rule regarding deliberate
misconduct. In accordance with the " General Statement of Policy and
Procedures for NRC Enforcement Actions," NUREG-1600 (60 FR 34381, June 30,
1995) the violation has been classified at Severity Level III. In determining
the sanction against you, the NRC gave considerable weight to the evidence
indicating that surveys were performed and to the fact that you resigned from
your position with SEG; otherwise the sanction most likely would have Deen
more severe. Should you become involved in NRC-licensed activities in the
future, further violations or misconduct on your part may result in more
significant action.

You are required to respond to this letter and should follow the instructions
specified in the enclosed Notice of Violation (Notice) when preparing your
response. In your response, you should document the specific actions taken,

; and any additional actions you plan to prevent recurrence. After reviewing
your response to this Notice, the NRC will determine whether further NRC
enforcement action is necessary to ensure compliance with NRC regulatory
requirements.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," enforcement
actions are placed in the NRC Public Document Room (PDR). A copy of this
letter with its enclosur? and your response, with your address removed will be
placed in the PDR.

|

|
|

|
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Mr. Roland Sawyer -3-

The enclosed Notice is not subject to the clearance procedures of the Office :

of Management and Budget as required by the Paperwork Reduction Act of 1980,
Pub.L. No. 96-511.

Sincerely,

L. 1. Callan
Regional Administrator

Enclosure: Notice of Violation

cc w/ Enclosure:
<Scientific Ecology Group, Inc.
|

ATTN: Mr. Don Neely
|Vice President
I628 Gallaher Road

Oak Ridge, Tennessee 37763 |

1

!
i
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NOTICE OF VIOLATION'

|Roland Sawyer IA 95-047
i

During an investigation conducted on behalf of the Public Service Company of
Colorado. and sub:equently confirmed by an investigation conducted by the
NRC's Office of Investigations, a violation of NRC requirements was
identified. In accordance with the " General Statement of Policy and
Procedures for NRC Enforcement Actions," NUREG-1600 (60 FR 34381, June 30,
1995) the violation is set forth below:

10 CFR 50.5 states, in part, that any employee of a contractor or
subcontractor of any licensee may not "[d]eliberately submit to ... a
licensee, or a licensee's contractor or subcontractor, information that
the person submitting the information knows to be incomplete or

.inaccurate in some respect material to the NRC."
|

Contrary to the above, in February and March 1993, Roland Sawyer, an |employee of SEG, a contractor to a licensee (Public Service Company of
|Colorado), prepared and approved records of radiation surveys that he

knew were inaccurate in son.e respect material to the NRC. Specifically,
Mr. Sawyer knew that the records, which were required to support the

.

'

release of material from the facility and work conducted under various
|radiation work permits, were dated and signed to falsely indicate that

they had been created substantially earlier. In addition, in September '

1993, Mr. Sawyer created a survey record supporting release of the hot
service facility plug to indicate that the survey had been completed
when in fact it had not. These records were material to the NRC because !they were required to ensure compliance with the regulations in 10 CFR
Part 20. (01013)

This is a Severity Level Ill violation (Supplement VII).
;

IPursuant to the provisions of 10 CFR 2.201, you are required to submit a
written response to this Notice of Violation te the U.S Nuclear Regulatory ,

!

Commission, ATTN: Document Control Desk Washington, D.C. 20555 with a copy to '

the Regional Administrator, Region IV, 611 Ryan Plaza Drive, Suite 400,
Arlington, Texas 76011, within 30 days of the date of the letter transmitting
this Notice. This reply should be clearly marked as a "Reoly to a Notice of
Violation" and should include for each violation: (1) the reason for the
violation, or, if contested, the basis for disputing the violation, (2) the
corrective steps that have been taken and the results achieved, (3) the
corrective steps that will be taken to avoid further violations, and (4) the I

,

date when full compliance will be achieved. Under the althority of Section j182 of the Act, 42 U.S.C. 2232, any response shall be subeitted under oath or
iaffirmation. '

Because your response will be placed in the NRC Public Document Room (PDR), to
the extent possible, it should not include any personal privacy, proprietary.
or safeguards information so that it can be placed in the PDR without

Iredaction. However. if it is necessary to include such information, it should !

clearly indicate the specific information that should not be placed in the
i

!

I
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Notice of Violation -2-

PDR, and provide the legal basis to support the request for withholding the
information from the public.

Dated at Arlington, Texas
this 30th day of October 1995
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August 11, 1995
)
)

IA 95-33

Mr. Rickey O. Spell
[HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

SUBJECT: NOTICE OF VIOLATION AND EXPIRATION OF LICENSE

Dear Mr. Spell:

The Nuclear Regulatory Commission (NRC) received a letter dated July 17, 1995, :
(included as Enclosure 1) from the Georgia Power Company (GPC) informing us i

that' they no longer have a need to maintain your operr. ting license for the
Edwin I. Hatch Nuclear Plant. We also received a letter dated July 14, 1995,
(included as Enclosure 2) from the GPC containing information about your
positive test for marijuana. We plan to place both of the referenced letters
from GPC in your 10 CFR Part 55 docket file.

In accordance with 10 CFR 55.55(a), the determination by your facility that
you no longer need to maintain a license has caused your license, OP-20380-2,
to expire as of June 23, 1995. In addition, the follcwing violation is being
issued >n your docket:

|

10 CFR 55.53(j) prohibits the use of any illegal drugs.

Contrary to the above, Mr. Rickey O. Spell violated 10 CFR 55.53(j) in
that he used an illegal drug, marijuana, as evidenced by three positive
drug screens for marijuana. Specifically, a drug screen collected from
Mr. Spell by a local law enforcement agency on January 11, 1995, and
tested in May 1995 by the State of Georgia Forensic Science Laboratory
and two drug screens, collected from Mr. Spell on January 11, 1995, and
January 13, 1995, as part of Georgia Power Company's employee assistance
program, were positive for marijuana.

This is a Severity Level III violation (Supplement I).

The purpose of the Commission's Fitness-for-Duty requirements is to provide
reasonable assurance that nuclear power plant personnel work in an environment
that is free of drugs and alcohol and the effects of the use of these sub-
stances. The use of illegal drugs is a serious matter which undermines the
special trust and confidence placed in you as a licensed operator. This
violation is categorized as a Severity Level !!! violation in accordance with
the " General Statement of Policy and Procedure for NRC Enforcement Actions,"
(60 FR 34381 June 30, 1995), because the use of marijuana by licensed
operators is a significant regulatory concern. Because your license has
expired, you are not required to respond to the Notice of Violation at this
time unless you contest the violation. Should you contest the Notice of
Violation, a response is required within 30 days of the date of this letter

|
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.

addressing.the specific basis for disputing the violation. This response
should be sent to the Regional Administrator, NRC Region II, 101 Marietta
Street NW, Suite 2900, Atlanta, Georgia 30323, with a copy to the Chief,
Operations Branch, at the same address. +

The purpose of this letter is to make clear to you the consequences of your
violation of NRC requirements governing Fitness-for-Duty as a licensed
operator, in accordance with 10 CFR Part 55. If you reapply for an operating
license, you will need to satisfy not only the requirements of 10 CFR 55.31,
but also those of 10 CFR 2.201, by addressing the reasons for the violation
and the actions you have taken to prevent recurrence in order to ensure your
ability and willingness to carry out the special true and confidence placed '

in you as a licensed operator and to abide by all Fitness-for-Duty and other
license requirements and conditions. .

;
,

In accordance with Section 2.790 of the NRC's " Rules of Practice," Part 2,
Title 10, Code of Federal Regulations, enforcement actions are placed in the
NRC Public Document Room (PDR). A copy of this letter, with your ad,1ress
removed, will be placed in the POR unless you provide a sufficient basis to
withdraw this violation within the 30 days specified above for a response to

*this Notice of Violation.

Should you have any questions concerning this action, please contact
Mr. Thomas A. Peebles of my staff. Mr. Peebles can be reached at either '

'

the address listed above or telephone number (404) 331-5541.

Sincerely, 9

) f

7 M I , '. g ~ _

A
Albert F. Gibson, Director
Division of Reactor Safety

Docket No. 55-20785
License No. OP-20380-2

Enclosures:
1. GPC letter dated 7/17/95
2. GPC letter dated 7/14/95

cc w/ ADDRESS DELETED w/o encis:
H. L. Sumner, Jr., General Manager

Plant Hatch
Part 55 Docket file

CERTIFIED MAIL NO. P 650 335 284
RETURN RECEIPT REQUESTED

P
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September 19, 1995

IA 95-036

Mr. Lawrence M. Wagner
HOME ADDRESS DELETED
UNDER 2.790

SUBJECT: NOTICE OF VIOLATION
(NRC 0/ INVESTIGATION 1-94-048)

Dear Mr. Wagner:

On June 3,1992, you were the Senior Nuclear Shift Supervisor (SNSS) on-duty when
an incident occurred at the Hope Creek Generating Station involving the failure
to have a Senior Reactor Operator (SRO) in the control room for almost three
minutes while the reactor was in Operational Condition 1. This failure
constituted a violation of the technical specifications of the license granted
to your employer, the Public Service Electric & Gas (PSE&G) Company. Although
you were notified of the event shortly after it occurred, you did not prepare an
incident report or report the occurrence. As a result, PSE&G management was not
apprised of the event. When management became aware in 1994 of the incident, it
was reported to the NRC in a Licensee Event Report issued on October 14, 1994.

You were contacted by Mr. G. Meyer, of the NRC Region I office on September 19,
1995, and offered an opportunity to meet with the NRC staff at an enforcement
conference to discuss this violation and its causes. During that telephone
conversation, you indicated that you had provided all the information to 01 as
part of the investigation, and you did not believe that participation in an
enforcement conference was needed.

On June 3,1992, you left the control room to attend a staff meeting in the
office of the Operations Manager and turned the 'coronand and control" function
over to the on-duty Nuclear Shift Supervisor (also an SRO). Afterwards, while
you were still absent from the control room, the on-duty NSS desired to check the
status of maintenance being performed outside of the control room, and requested
another NS$ to relieve his since you were still absent from the control room at
the tis 2. However, while the on-duty NSS also was out of the control room, the l

NSS who relieved him also left the control room for approximately three minutes,
thereby leaving no SRO in the control room during that period, due to a breakdown
in consnunications among the individuals.

While the NRC recognizes that the condition existed for only a short period, the
NRC is concerned that when you were notified of the incident upon your return to
the control room, you did not develop an incident report relative to this matter, l

and you did not record or report the occurrence as required by applicable station
procedures. During your interview with an O! investigator on November 18, 1994,
you indicated that you did not want the other NSSs involved to get in trouble,
although you stated that this was not the primary reason for not writing the
report. Further, y :ated that as the $NSS, you were responsible for takingm.

action regarding ' "..t. In addition, in your Remediation Plan, developed

l
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Mr. Lawrence M. Wagner 2

subsequent to the incident, you stated that you incorrectly had rationalized the
nuclear safety significance and that you saw two good employees who did not
intentionally abandon their duties.

Your deliberate failure to follow procedures relative to reporting violations of
the technical specifications constitutes a violation of your license. Your
failure to follow procedures in this matter contributed to PSE&G's failure to
submit a Licensee Event Report to the NRC within 30 days of the incident, as
required. In view of the fact that your failure to complete the report was
deliberate, the violation, which is set forth in the enclosed Notice, is
classified at Severity Level !!! in accordance with the " General Statement of

) Policy and Procedure for NRC Enforcement Actions" (Enforcement Policy),
(NUREG-1600; 60 FR 34381, June 30,1995).

As a NRC-licensed SRO, and in particular, the SNSS on-duty at the Hope Creek"

facility, the NRC conferred upon you its trust and confidence that you would*

assure that the nuclear power plant would be operated safely and in accordance
with all regulatory requirements. The prompt documentation and reporting to
facility management and to the NRC of off-normal conditions are important
regulatory requirements that assure that significant safety issues are identified
and corrected. Your actions, in deliberately not completing the incident report,>

did not adhere to these standards, and did not provide an appropriate example for
those individuals under your supervision.

'

Given the significance of your actions, I have decided, after consultation with
the Director, Office of Enforcement, and the Deputy Executive Director for

'
Nuclear Reactor Regulation, Regional Operations and Research, to issue to you the
enclosed Notice of Violation. I gave serious consideration to the issuance of
even more significant action. However, I have decided that this Notice of
Violation (NOV) is sufficient in this case since you were disciplined and placed'

in a remediation program by the licensee shortly after this issue was identified.
in addition, an NOV is being issued to PSE&G for this incident. A copy of that4

: NOV is enclosed for your information.

You are required to respond to this letter and should follow the instructions
specified in the enclosed Notice when preparing your response. In your response,'

you should document the specific actions taken and any additional actions you'

plan to prevent recurrence. In addition, you also should describe why the NRC !

should have confidence that you will comply with all NRC requirements in the
future, both as an SNSS, as well as in your current position in the Maintenance
Department. After reviewing your response to this Notice, including your
proposed corrective actions and the results of future inspections, the NRC will
determine whether further NRC enforcement action is necessary to ensure
compliance with NRC regulatory requirements.

|
.

1
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Mr. Lawrence M. Wagner 3

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of this
letter (with your address removed), its enclosure, and your response will be
placed in the NRC Public Document Room (POR). To the extent possible, your
response should not include any personal privacy, proprietary, or safeguards
information so that it can be placed in the POR without redaction.

The responses directed by this letter and the enclosed Notice are not subject to
the clearance procedures of the Office of Nanagement and Budget as required by
the Paperwork Reduction Act of 1980, Pub. L. No. 96.511.

1

Sincerely,

M ,

Thomas T. Martin
Regional Administrator '

Enclosures:
1. Notice of Violation
2. Notice of Violation to PSE&G
3. O! Synopsis

cc w/encis:
L. Eliason, CEO and President
State of New Jersey

|

l
1

1
I

|

l
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ENCLOSURE 1

NOTICE OF VIOLATION

Hr. Lawrence M. Wagner Docket No. 55-61135
License No. SOP-10807-1
IA 95-036

As a result of a review of the findings of an NRC investigation conducted by the
NRC Office of Investigations in 1994 and 1995, a violation of your Senior Reactor
Operator license was identified. In accordance with the " General Statement of
Policy and Procedure for NRC Enforcement Actions" (NUREG-1600; 60 FR 34381,
June 30, 1995), the violation is set forth below:

Senior Reactor Operator License No. 50P-10807-1 requires, in part, that
when manipulating, or directing manipulation of, the controls of the Hope
Creek Generating Station, you shall observe the operating procedures and
other conditions specified in the facility license which authorizes
operation of the facility.

Hope Creek Technical Specification 6.8.1.a requires that written
procedures be established, implemented, and maintained covering the
activities referenced in Appendix A of Regulatory Guide 1.33, Revision 2
February 1978. Section 1 of Appendix A of Regulatory Guide 1.33, Revision
2, February 1978, specifies the need for administrative procedures.

Nuclear Administrative Procedure NC.NA-AP.EZ-0006 (Q), Revision 3, written
to satisfy the requirements in Appendix A of Regulatory Guide 1.33,
requires, in Section 5.1, that anyone discovering an off-normal event
shall report it to their supervisor, department manager, or Senior Nuclear
Shift Supervisor (SNSS). After receiving the report of an off-normal
event, the supervisor or department manager will initiate an incident
report (IR) and notify the SNSS. After being notified of an off-normal
event by a supervisor or department manager, the SNSS will process the IR,
or if an individual has reported an off-normal event directly to the SNSS,
the SNSS will initiate and process an IR. Attachment 2, Itas 2, of
Nuclear Administrative Procedure NC.NA-AP.EZ-0006 (Q), Revision 3,
provides, in part, as an example of an off-normal event, events requiring
notification in accordance with the Code of Federal Regulations,

j

10 CFR 50.73(a)(2)(1)(B) requires that the licensee submit a Licensee
Event Report (LER) within 30 days after discovery of any event involving !

any operation or condition prohibited by the Technical Specifications.

Technical Specification 6.2.2.b requires that a Senior Reactor Operator be
in the control room during Operational Conditions 1, 2, or 3. I

!
Contrary to the above, on June 3,1992, an off-normal event occurred at j
the facility (namely, a violation of Technical Specification 6.2.2.b in '

that there was no Senior Reactor Operator in the control room from 1:38 pm
through 1:41 pm), and you as the $NSS on-duty at the time, although

,

notified of the event shortly thereafter, did not initiate an IR as
required by the administrative procedure. (01013)

This is a Severity Level !!! Violation (Supplement VII).
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Pursuant to the provisions of 10 CFR 2.201, you are hereby required to submit a
written statement or explanation to the U.S. Nuclear Regulatory Commission, ATTN:
Document Control Desk, Washington, D.C. 20555 with a copy to the Regional
Administrator, Region I, and a copy to the NRC Resident inspector at the facility
that is the subject of this Notice, within 30 days of the date of the letter
transmitting this Notice of Violation (Notice). This reply should be clearly
marked ar a ' Reply to a Notice of Violation' and should include for each
violation: (1) the reason for the violation, or, if contested, the basis for
disputing the violation, (2) the corrective steps that have been taken and the
results achieved, (5) the corrective steps that will be taken to avoid further
violations, and (4) the date when full compliance will be achieved. If an
adequate reply is not received within the time specified in this Notice, an order
or a Demand for Information may be issued as to why your license should not be
modified, suspended, or revoked, or why such other action as may be proper should
not be taken. Where good cause is shown, consideration will be given to
extending the response time.

Under the authority of Section 182 of the Act, 42 U.S.C. 2232, this response
shall be submitted under oath or affirmation.

Because your response will be placed in the NRC Public Document Room (POR), to
the extent possible, it should not include any personal privacy, proprietary, or
safeguards information so that it can be placed in the POR without redaction.
However, if you find it necessary to include such information, you should clearly
indicate the specific information that you desire not to be placed in the POR,
and provide the legal basis to support your request for withholding the
infomauen fros the public.

Dated at King of Prussia, Pennsylvania
this / 7 9 day of September 1995
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)October 30. 1995
I

IA 95-046
J

Mr. Kenneth Zahrt !

(Home address deleted from
copies pursuant to 10 CFR 2.790]

SUBJECT: NOTICE OF VIOLATION (NRC INVESTIGATION NO. 4-94-010)

Dear Mr. Zahrt:

This is to inform you that the NRC has found you in violation of its
regulations prohibiting deliberate misconduct, specifically 10 CFR 50.5,
" Deliberate Misconduct," paragraph (a)(2), based on your involvement in
creating and approving false records of radiation surveys at the Public
Service Company of Colorado's (PSC) Fort St. Vrain Nuclear Generating Station
(FSV). Until March 1994, you were employed by the Scientific Ecology Group at
FSV as the Radiation Protection 0;)erations Supervisor and were responsible for
overseeing SEG's radiation protection support of the FSV decommissioning
project.

The NRC's rule on deliberate misconduct states, in part, that an employee of a
contractor or subcontractor of any licensee may not "[d]eliberately submit to
... a licensee, or a licensee's contractor or subcontractor, information that
the person submitting the information knows to be incomplete or inaccurate in
some respect material to the NRC."

Our conclusion with respect to your involvement in deliberate misconduct is
based on our review of the investigation conducted by the law firm of Stier,
Anderson & Malene (SAM) on behalf of PSC as documented in its December 1994
report, the results of which were subsequently confirmed by the NRC's Office
of Investigations (01). Briefly, the investigation found that several SEG

isupervisors and technicians had participated in falsely documenting two '

categories of radiation survey records associated with the decommissioning
project. These included survey records associated with the release of
material from the facility in late 1992 and survey records to support work
conducted under various radiation work permits at FSV in early 1993. The
involved records were created substantially after the surveys were purported
to have been performed, but were dated and signed to make it appear they had
been prepared by a radiation protection technician (RPT) and reviewed by a
supervisor at the appropriate time. Furthermore, the created records
contained numerous inaccuracies, such as survey instrument usage and
calibration dates, that could not be supported by factual information.

The SAM investigation concluded that you reviewed and signed 14 backdated
material release survey forms "with full knowledge that they were backdated."
These survey documents indicated that they were prepared by an RPT and
reviewed by you on various dates between September and December 1992.
Contrary to the dates on the forms the SAM investigation showed that they
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Mr. Kenneth Zahrt -2-

were all created in February 1993 after you hao directed an RPT to "fix the
problem" of missing survey documentation. Likewise, the SAM investigation
showed that some 20 survey forms related to RWP work were created
substantially after the surveys were allegedly performed, that you admitted to
having directed one RPT to backdate a survey form, and that you " participated
in the backdating activity" by reviewing and signing several of these
falsified documents, "thereby contributing to the false appearance that the
survey forms documented contemporaneous survey activity." Noting that
"(n]either the RPTs who prepared the backdated survey forms nor the
supervisors who reviewed them made any notation that would have alerted an
outside observer that the documentation came into existence at a much later
date than the alleged survey activity described on the forms," the
investigation concluded that "[t]he weight of the evidence supports the
conclusion that the backdated RWP survey forms were intended to mislead."

Despite these records being falsified, it appears from the investigations that
surveys were actually done to assure that materials were properly released
from the facility and that workers were adequately protected from radiation
hazards during these work activities. Nonetheless, such widespread
falsification of required radiation protection-related records is a
significant regulatory concern to the NRC. It is of particular concern that
individuals entrusted with assuring radiation safety would attempt to resolve
a concern about missing survey documentation by creating false records and,
furthermcre, that they would conspire to do so with supervisory involvement.

Therefore, the NRC has decided to issue the enclosed Notice of Violation

(Notice) to you based on your violating the NRC's rule regarding deliberate
misconduct. In accordance with the " General Statement of Policy and
Procedures for NRC Enforcement Actions," NUREG-1600 (60 FR 34381, June 30,
1995) the violation has been classified at Severity Level III. In determining
the sanction against you, the NRC gave considerable weight to the evidence
indicating that surveys were performed and to the action already taken against
you by your former employer; otherwise the sanction most likely would have
been more severe. Should you become involved in NRC-licensed activities in
the future, further violations or misconduct on your part may result in more
significant action.

You are required to respond to this letter and should follow the instructions
specified in the enclosed Notice of Violation (Notice) when preparing your
response. In your response, you should document the specific actions taken
and any additional actions you plan to prevent recurrence. After reviewing
your response to this Notice, the NRC will determine whether further NRC
enforcement action is necessary to ensure compliance with NRC regulatory
requirements.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," enforcement
actions are placed in the NRC Public Document Room (PDR). A copy of this
letter with its enclosure and your response, with your address removed will be
placed in the POR.

1
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The enclosed Notice is not subject to the clearance procedures of the Office
of Management and Budget as required by the Paperwork Reduction Act of 1980,
Pub.L. No. 96-511.

Sincerely,
|

JA
L. . Callan
Ret onal Administrator

Enclosure: Notice of Violation

cc w/ Enclosure:
Scientiff" Ecology Group, Inc.
ATTN: Mr. Don Neely

Vice President
628 Gallaher Road
Oak Ridge, Tennessee 37763

1

l
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NOTICE OF VIOLATION

Kenneth Zahrt IA 95-046

During an investigation conducted on behalf of the Public Service Company of
Colorado and subsequently confirmed by an investigation conducted by the !

NRC's Office of Investigations, a violation of NRC requirements was
identified. In accordance with the " General St tement of Policy and
Procedures for NRC Enforcement Actions," NUREG-1600 (60 FR 34381, June 30, i

1995) the violation is set forth below:

10 CFR 50.5 states, in part, that any employee of a contractor or
,

subcontractor of any licensee may not "[d]eliberately submit to ... a ,

licensee, or a licensee's contractor or subcontractor, information that )
the person submitting the information knows to be incomplete or I

inaccurate in some respect material to the NRC." j
.

Contrary to the above, in February and March 1993, Kenneth Zahrt, an
employee of SEG, a contractor to a licensee (Public Service Company of
Colorado), reviewed and approved records of radiation surveys that he
knew were inaccurate in some respect material to the NRC. Specifically,
Mr. Zahrt knew that the records, which were required to support the
release of material from the facility and work conducted under various
radiation work permits, were dated and signed to falsely indicate that

|they had been created substantially earlier. These records were
|

material to the NRC because they were required to ensure compliance with i

) the regulations in 10 CFR Part 20. (01013)
1This is a Severity Level III violation (Supplement VII). ;

Pursuant to the provisions of 10 CFR 2.201, you are required to submit a
written resporte to this Notice of Violation to the U.S Nuclear Regulatory

| Commission, ATTN: Document Control Desk, Washington, D.C. 20555 with a copy to
the Regional Administrator, Region IV, 611 Ryan Plaza Drive, Suite 400,
Arlington, Texas 76011, within 30 days of the date of the letter transmitting i
this Notice. This reply should be clearly marked as a " Reply to a Notice of i

Violation" and should include for each violation: (1) the reason for the !

violation, or, if contested, the basis for disputing the violation. (2) the
corrective steps that have been taken and the results achieved (3) the
corrective steps that will be taken to avoid further violations, and (4) the
date when full compliance will be achieved. Under the authority of Section l
182 of the Act, 42 U.S.C. 2232, any response shall be submitted under oath or |
affirmation.

| Because your response will be placed in the NRC Public Document Room (PDR), to
the extent possible, it should not include any personal privacy, proprietary, {or safeguards information so that it can be placed in the PDR without '

redaction. However if it is necessary to include such information, it should
clearly indicate the specific information that should not be placed in the
PDR. and provide the legal basis to support the request for withholding the
information from the public.

Dated at Arlington. Texas
this 30th day of October 1995

l
l

!

l,
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