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UNITED STATES OF AMERICA
OgEJEDNUCLEAR REGULATORY COMMISSION

C

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman AprilT10 f ' 1985J4"
Dr. W. Reed Johnson (ME6805)g"W"
Gary'J. Edles

m APR111985)
In the Matter of )

)
CLEVELAND ELECTRIC ILLUMINATING ) Docket Nos. 50-440-OL

COMPANY, _et _al. ) 50-441-OL

(Ferry Nuclear Power Plant, )
-Units 1 & 2) )

)

Susan L. Hiatt, Mentor, Ohio, for the intervenor
Ohio Citizens For Responsible Energy.

Jay E. Silberg and Rose Ann Sullivan, Washington, D.C.,
for the applicants, The Cleveland Electric
Illuminating Co., et al.

George E. Johnson for the Nuclear Regulatory
Commission staff.

MEMORANDUM AND ORDER

Before us is the motion of intervenor Ohio Citizens for

Responsible Energy (OCRE) for directed certification of the

Licensing Board's rejection of its request that a specified

individual be called as a Board witness in this operating
.

I See 10 CFR 2. 718 (i) ; Public Service Co. of New
Hampshire (Scabrook Station, Units 1 and 2), ALAB-271, l'NRC
478, 482-83 (1975).
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license proceeding.2 Agreeing with the applicants and the

NRC staff that the standard for interlocutory review of a

: licensing board ruling has not been met here, we deny the

motion.
.

. 9p .; g ,v.p A.^

1. OCRE's issue 16 is addressed to the reliability of

the Transamerica Delaval (TDI) diesel generators, which are

to supply onsite alternating current power to the Perry

facility:in.the event of an emergency. On February 11,

L1985, OCRE moved the Licensing Board to " appoint" George

Dennis Eley as "its own consultant and witness" on that

issue.3 According to OCRE, Mr. Eley and his employer (Ocean

Fleets Services) were retained by an intervenor in the

Shoreham operating license proceeding to provide consultant

services and to testify with regard to a TDI diesel

generator reliability icsue now pending in that proceeding.4

Unlike the Shoreham intervenor, however, OCRE assertedly is

2 The Board's ruling was announced in a telephone
conference on March 13, 1985 and was memorialized in a brief
unpublished order entered on the same date. On March 26,

'

the Board. issued a further order (also unpublished) in which
it explained the basis for the ruling. OCRE filed its
motion for directed certification on March 15 and did not
. request leave to supplement it to take into account the

'

March 26 order.

3 Motion for the Appointment of Board Witness (Feb. 11,
1985).

4 See Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-800, 21 NRC n.3 (Feb. 21,,

1985).
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not in a position to pay Ocean Fleets Services' consultant

and hearing fees, which OCRE believes would exceed $15,000

in this instance -- hence, the request that the Board call

Mr. Eley as its own witness.

In this connection, OCRE stressed the disparity between
.

its extremely limited financial resources and those

available to the applicants and the staff. Because both of

the latter parties and their witnesses could be expected to

support the reliability of the diesel generators, the

absence of Mr. Eley's testimony assertedly would result in a

one-sided record which, in turn, would require the

resolution of-issue 16 in the applicants' favor. In OCRE's

view, not only would that reduce the proceeding to a

" meaningless charade with a foregone conclusion", but also

it would occasion a denial of due process.

2. In its March 26 order explaining its refusal to

call Mr. Eley as a Board witness,5 the Licensing Board

pointed to a provision in the most recent NRC appropriations

act to the effect that

[n]one of the funds in this Act shall be used
to pay the expenses of, or otherwise compensato,
parties intervening in regulatogy or adjudicatory
proceedings funded in this Act.

5 See note 2, supra.

6 Energy and Water Development Appropriation Act,;

Pub.L. No. 98-360, S 502, 98 Stat. 403, 420 (1985). An
(Footnote Continued)
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As the Board saw it, the grant of OCRE's request would

violate this statutory proscription.7 Although acknowl-

edging its authority to summon a witness on its own behalf,

the Board observed that this authority "must be exercised

with discretion and must be based on genuine need for [the

witness's). testimony" -- a need the Board reasoned was not

ascertainable prior to the commencement of the evidentiary

hearing 8' Still further, the Board noted that OCRE was not

required to present an affirmative case on issue 16 but

could attempt to defeat the applicants' affirmative case by

cross-examination of their witnesses and those of the

staff.9 Finally, the Board opined that its technical

members "have the competence to review and analyze technical

matters such as the reliability of diesel generators."10

In light of these factors, the Licensing Board

concluded that a decision on the necessi.y for calling a

Board witness "must await future developments." It

(Footnote Continued)
identical provision has appeared in several prior
appropriation acts. .

March 26 order at 2.

8 Id. at 3, citing South Carolina Electric and Gas Cc.
(Virgil E. Summer Nuclear Station, Unit 1), ALAB-663, 14 NRC
1140, 1151 (1981), and ALAB-710, 17 NRC 25, 27-28 (1983).

9 March 26 order at 3.

10
Id. at 3-4.
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- therefore ruled that "at this time" the OCRE request "must

be denied."11

B.

~As we emphasized in this very proceeding three years.

~

ago in connection with the denial of the applicants' motion

'for directed certification of a Licensing Board. ruling

adverse-to them:

-(r]eview of an interlocutory licensing board
ruling via. directed certification is discretionary
and granted infrequently. A party invoking review
by this means must demonstrate that the board's
action "either (a) threatens the. party adversely
affected with immediate and serious irreparable
harm'which could not be remedied by a later
appeal, or -(b) affects the basic structure of the
proceeding in a pervasive or unusual manner."
Public' Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit 1) , ygLAB-588, 11 NRC 533,
536 (1980), and cases cited.

Centrary.to OCRE's insistence, neither of these criteric in

satisfied here.

1. It.is manifest that the Licensing Board ruling

under attack does'not threaten OCRE with immediate and'

serious irreparable injury. For one thing, as the Licensing

L Board made clear in its March 26 order,1 no final decision
,

=
.

o
. 11

Id. at 4.

I '

ALAB-675, 15 NRC 1105, 1110 (1982). This two-prong
test was first enunciated in Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-405, 5 NRC 1190, 1192 (1977).

13 We recognize, of course, that OCRE did not have that
.

(Footnote Continued)
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has been reached regarding the calling of Mr. Eley as a

. Board witness. To the. contrary, as earlier noted, the Board

-

left'-open:the possibility that, at a later date, it will

-find it necessary to invoke its authority to summon a

'

-witness:of its own in the interest of assuring an adequate
!

Lm record.for-~ decisional purposes. And, although the Board did
1

i not say-so explicitly,-in such circumstances the summoned

L witness might well turn out to be Mr. Ele'y.14 Thus, at

best, OCRE's complaint of injury is premature.

That consideration to one side, any injury that OCRE

might suffer from the failure to call Mr. Eley as a Board'

witness would be farsfrom irreparable. Should the
i

- applicants ultimately prevail-on issue 16, OCRE will be

entitled to press on an appeal from the initial decision its-;

- idue process claim (as well as any other arguments available''

to :it) .15 If we were to agree with OCRE, the record

(Footnote Continued)
. order-available to it at the time the motion for directed

4 certification was filed. See note-2, supra.

14
L .

We should not be understood as implying that Mr.
'

Eley's appearance:would be~the inevitable result of a Board ;

determination that a witness of its own is required to 1

insure aEfully developed record on issue 16. Rather, the
Board would be free to seek the testimony of any expert it !
thought to be particularly well-equipped to fill crucial '

gaps in the existing record.

L I See-Metropolitan Edison Co. (Three Mile Island

L
Nuclear Station, Unit 1), ALAB-791, 20 NRC 1579, 1583

| (1984).
;

|
?

<



. ')..

..

7
'

undoubtedly would then have to be reopened to receive Mr.-

Eley's testimony as a Board witness. But this possibility

provides insufficient reason.for our intercession now. A

year.ago,~in another operating license proceeding, we

dismissed as improvident a Licensing Board referral under 10

CFR 2.730 (f) of an interlocutory ruling concerned with the

litigation of similar TDI diesel generator reliability

issues. Responding to the reason assigned by the Board for

that referral, we stressed anew that:

in the absence (as here) of a potential of truly
exceptional delay or expense, the risk that a
licensing board's interlocutory ruling may
eventually be found to have been erroneous, and
that because of the error further proceedings may
havetobeheld,isonewhichmustbeassumedgythat board and the parties to the proceeding.y

.

2. OCRE's assertion that the Licensing Board ruling

affects the basic structure of the proceeding in a pervasive

or unusual manner rests upon no better footing. Once again,

the Board has-determined nothing more than that the

necessity for calling a Board witness is not ascertainable

at this juncture -- a conclusion deriving direct support

from our Summer decisions.17 Moreover, OCRE has called our

16 '

Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), ALAB-768, 19 NRC 988, 992 (1984) , quoting from
Commonwealth Edison Co. (Zion Station, Units 1 and 2) ,
ALAB-116, 6 AEC 258, 259 (1973).

-17 See note 8, supra.
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- attention to ;no prior. occasion '(and we can . recall none).

on
~ which anointe'rvenor in an NRC~ licensing proceeding succeeded

in having-the public treasury pay for the appearance and

1 testimony'of a desired witness on the ground that it could
~

not afford to assume the expense itself.18 This being so,

LOCRE can scarcely claim that-the Licensing Board's action

here' represented a sharp departure from settled practice~

and,Jas such, did essential violence to the manner in which

-NRC adjudicatory proceedings are conducted.19 .

For the foregoing reasons, OCRE's motion for directed
' certification is denied.20

18.Of course,'given-the continuing statutory.'
.

proscription against'intervenor funding, it is not
surprising that no such instances have been recorded in
recent years.

~

1' See.ALAB-675, supra, 15 NRC at 1113.
'

^20'In addition to review of the Licensing Board's-

ruling, the motion sought (at 2) an order directing the
Licensing' Board to provide a written explanation of the
rulingt'and a continuance of the portion of the proceeding
pertaining to issue-16 pending our disposition of the
motion.- The Licensing Board's March 26 order rendered ~ moot
the first of these requests for relief and the second'was

., denied summarily in our unpublished April 2 order.
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It is so ORDERED.

FOR THE APPEAL BOARD<

g_ . . , h. w -- n b. . . D.2
~

Barbara A. Tompkins'
Secretary to the
Appeal Board,
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