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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Thomas M. Roberts
James K. Asseletine
Frederick M. Bernthal

Lando W. Zech, Jr.

In the Matter of Docket No. 50 289 SP

METROPOLITAN EDISON COMPANY,
et al.

(Three Mile Island Nuclear
Station, Unit 1) July 28,1984

The Commission reviews five issues decided by the Appeal Board in
ALAB-729,17 NRC 814 (1983) on plant design and procedures in this
restart proceeding. The Commission decides four of the issues on the
basis of the record in the proceeding, finding with respect to each that
the existing evidence provides reasonable assurance of safe operation.
The Commission refers a fifth issue (pertaining to environmental qualifi-
cation of electrical equipment) to the staff for specified action, subject to
possible further decision by the Commission.

|

RULEMAKING: EFFECT ON ADJUDICATION

The Commission's generic rulemaking on environmental qualification
of equipment does not preclude challenges to the continued operation of
plants where it is alleged those plants cannot be safely operated because
of specific environmental qualification deficiencies.

I
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ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(ASSESS HEALTH AND SAFETY RISKS)

The boards must closely examine any accident sequence which in
their judgment poses an unacceptable risk to the public health and
safety. Probabilistic or numerical calculations or any other mitigative ac-
tions deemed necessary by the boards may be included in such an
examination. Florida Power a Light Co. (St. Lucie Nuclear Power Plant,
Unit 2), CLI-81 12,13 NRC 838,843-44 (1981).

ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(ASSESS HEALTH AND SAFETY RISES)

When reasonable questions are raised regarding the reliability of a
plant system, a board has discretion to examine that system, even ifit is
safety grade, to determine whether it poses an unacceptable risk to
public health and safety. In making such an examination, a board may
use the best available data, even if not plant-specific.

DECISION

On January 27, 1984, the Commission took review of five issues in
the Appeal Board's decision, ALAB 729,17 NRC 814 (1983), on plant
design and procedures in the Three Mile Island, Unit 1 (TMI 1) restart
proceeding. The NRC staff, the licensee, and the Union of Concerned
Scientists (UCS) submitted initial and reply briefs. As explained more
fully below, the staff and licensee argued generally that the Appeal
Board's decision was correct, while UCS argued that the Appeal Board
erred on all five issues.

The Commission has determined that four of the five issues can be re-
solved on their merits on the basis of the record already developed in
this proceeding. The Commission finds on each of those issues that the
evidence in the record provides reasonable assurance of safe operation,
although on some issues the Commission's reasoning differs from that
of the Appeal Board. On the fifth issue, involving environmental qualifi-
cation of electrical equipment, the Commission has directed staff to
certify the status of environmental qualification for equipment within
the scope of the proceeding. If staff certifies that the equipment is
qualified, this issue is moot. If staff certifies that the equipment is not
qualified, then licensee is to submit a justification for continued

2
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operation. After reviewing that justification, the Commission will decide
what further action to take.

We will now address each of the issues in depth.

I. WHETHER THE ISSUE CONCERNING ENVIRONMENTAL
QUALIFICATION OF ELECTRICAL EQUIPMENT HAS BEEN

REMOVED FROM THE PROCEEDING BY THE
COMMISSION'S GENEkIC RULEMAKING

A. Background

UCS Contention 12 stated that all safety related equipment should be
environmentally qualified before restart. UCS subsequently withdrew its
sponsorship of this contention, and it was adopted as a Board Question.
See LBP-81-59,14 NRC 1211,1397 (1981).The Licensing Board limit-
ed this contention to " equipment important to safety in the containment
building and auxiliary building," and also agreed with staff that analysis
and testimony could be limited to accidents with a nexus to the TMI4
accident.14 NRC at 1401.

The Licensing Board found that all equipment would not be qualified
prior to restart, but, since it did not know what equipment would be
unqualified, it had no basis forjudging the risk of operation prior to com-
pletion of qualification. Lacking substantive testimony, the Licensing
Board found from Petition for Emergency and Remedial Action,
CLI 80-21,11 NRC 707 (1980), that operating plants could continue
operating with environmental qualification deficiencies.8 Noting the
Commission's decision in CLI 813,13 NRC 291 (1981), that TMI l
was to be treated like an operating plant, the Licensing Baard held that
TMI l could operate safely until the equipment was qualified, The
Licensing Board found from CLI 80 21 that June 30, 1982 was a rea.
sonable time for compliance, and cited licensee testimony that reasona-

I la CLI-80-21, supns, the Commission,in response to a UCs petition for emergency action, announced
its intention to institute a rulemaking proceeding to determine whether, or to what entent, a umform
standard for environmental qualification of equipment at all plants should tw adopted. The Commission
also approved the stafr plan for evaluating the quahracation of electrical safety equipment in accord with
the enteria estaohshed in "Ouidelines for Evaluating Env6ronmental Quahncation of Clasa IE Electrical
Equipment in Operating Reactors" (the dor Ouldehnes) and NURE04588. Although the Commis-
soon dochned to shut down all plants during the rulemakind, it directed stafr to complete its review by
February 1,1981 and ordered that all safety related electrical equipment in all operating planta be qual 6
fled to the DOR Ouidehnes or NUREo-0588 by June 30,1982.

The Commission in its interim rule on environmental qualincation deleted the June 30, 1982
*

deadline. 47 Fed. Reg.28,363 (1982).
In its final rule the Commission changed the date by which all equipment must be quahfied to the end

of the second refueling outage after March 31,1982, or by March 31,1985, whichever is earleet. /W

3
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ble progress had been made toward meeting that date. The Licensing
Board also directed staff to certify to the Commission for its immediate 1;
effectiveness review "a report on Licensee's compliance with CLI 80 21
as it relates to safety equipment functioning in a radiological environ-
ment in a TMI-2 accident." 14 NRC at 1404.2

The Appeal Board agreed with the Licensing Board that the issue of
environmental qualification of safety related equipment was being re-
solved outside the restart proceeding pursuant to CLI-80-21 and related
generic proceedings. Accordingly, the Appeal Board did not review the -
merits of UCS' individual arguments regarding equipment qualification.8

On June 30,1983 the United States Court of Appeals for the District
of Columbia Circuit vacated the Commission's June 30, 1982 interim
rule on environmental qualification for failure to provide an opportunity
to comment on "the sufficiency of current documentation purporting to
justify continued operation pending completion of environmental qualifi.,
cation of safety related equipment." Union of Concerned Scientists v.
NRC, 711 F.2d 370,383 (D.C. Cir.1983). The court also stated that the
final rule appears to be partially predicated on the Commission's conclu-
sion that the safety of continued operation had been demonstrated by'

this documentation. Id. at 377. The court did not criticize the substance
of the Commission's deterer.ination, noting that "the NRC maintains
constant vigilance over the safety of nuclear power plants and monitors
compliance with safety requirements at each nuclear reactor on a day-
to day basis." /4. at 383. The court also left it to the Commission to
determine whether to proceed by generic rulemaking or separate
a4udications.

On March 1,1984, the Commission in response to the D.C. Circuit's
opinion issued a Policy Statement on Environmental Qualification. 49

I Fed. Res. 8422 (1984). The Commission in that Policy Statement ex-
plained that evidence of environmental qualification deficiencies whkh
would prevent a plant from going to and maintaining a safe shutdown
condition in the event of a design basis accident will be the basis for en-

I forcement action. That Statement also provided that enforcement action
would generally not be taken where a licensee has asserted that operation
will not involve undue risk, unless the staff has determined that contin-
ued operation cannot be justified. The Commission noted that the June

2 sia# submitted its report as an attachment to *NRC sia# Comments on immediate EFectiveness
with Respect to LAensens soord Decision on liardeare/Denisn/ Issues. Unit separation and Emergency
Planning" Hanuary 28.1982). ste#certareed that at that hme 65% or the equipment et TMI.B wee quale-
ned undet CLI 80 21.
3 The Commismon in this order will cover the UCs' encepuons which are soil as issue under this

docesson.
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30,1982 deadline was established to force licensee completion of the en-
vironmental qualification program in a reasonable time, but that blanket
enforcement of the deadline was neither necessary nor desirable since
licensees were making reasonable efforts to achieve environmental
qualification. Finally, the Commission stated that any person who be-
lieved there was information " indicating that specific qualification defi-
ciencies or otlyer reasons re'ated to environmental qualification require
enforcement action at a particular plant," could provide such information
under 10 C.F.R. l 2.206. The Commission also simultaneously instituted
a notice-and comment rulemaking proceeding formally to delete the
June 30,1982 compliance deadline from all licenses. 49 Fed. Res. at
8445.

B. The Partles' Fenitions

UCS argues that the Commission's generic rulemaking did not and
could not have been meant to resolve factual issues properly raised in a

i plant specific proceeding. UCS maintains that it had a contention in the
pruceeding.that TMI l should not be permitted to operate until General
Design Criterion (GDC) 4 was met,* that no party attempted to show
that TMI I meets GDC 4 and that no factual evidence was submitted by
any party to justify a conclusion that TMI l is sufficiently safe to operate
despite noncompliance with ODC 4. Therefore, UCS concludes, it has
prevailed on this issue.

UCS also argues that the proper scope of the contention is the capabili-
ty of safety components in the containment and auxiliary buildings to -
survive an accident at least as severe as the TMI 2 accident, with 30% to
50% fuel failure, and that it would be illegal for staff to certify the status
of environmental qualification of equipment.,

Licensee maintains that the Licensing Board correctly limited the'

scope of the UCS contention after UCS withdrew its sponsorship of that
contention, and that the issue was litigated and resolved as limited.
Licensee asserts in this connection that the issue in the restart proceed-

t

ing was only whether the implications of the TMI 2 accident necessitated'

imposing some environmental qualification requirement beyond those
generically establistsed by the Commission.

* The Generet Demon Cntene are contained in 10 CIR. Port $6, Appenska A. GDC 4 - Eeeweenwe-
as/ sad mwsse drses bests - prov6 des in pertinent part that "|altrustwee, systems and temponents im.
portset to anfety shall be deegned le sesommodene the enette or and to be competsbie letth the environ * '

mental condtteses assoc 6ated with normel operation, metatenense, testing. and postulated accidents,
intluding loeber-feeleAt escidentS?

5
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The NRC staff concludes that the environmental qualification issue
I has been removed from the restart proceeding because the Commission i

has held that TMI l should be grouped with other operating reactors
and there is a generic rule on environmental qualification of electrical
equipment which applies to all operating reactors. Staff also argues that-
since UCS withdrew its sponsorship of the environmental qualification !

issue, the Licensing Board's determination that its concerns were being
. addressed generically is entitled to great weight. .

C. Analysis

The Commission's generic rulemaking on environmental qualification
does not preclude challenges to the continued operation of plants where
it is alleged that those plants cannot be safely operated because of specif-
ic environmental qualification deficiencies. While the general intent was
for such challenges to be brought under 10 C.F.R. 5 2.206, there is no
reason why such challenges cannot be brought in other appropriate
proceedings. In the present case, UCS Contention 12 presented a generalt

!
challenge that the equipment should be environmentally qualified under
GDC 4 prior to restart. UCS conducted extensive cross-examination on
this contention, and submitted proposed findings of fact. The Commis-
sion finds UCS' endeavors sufficient to raise a challenge to the continued
safe operation of TMI 1.8

The Commission further finds that the Licensing Board properly limit-
ed the scope of the contention. The concern in this proceeding is with
TMI 2-type accidents, i.e., small break, loss of coolant accidents
(LOCAs) and loss of main feedwater transients. As explained by the
Licensing Board, this limitation "is based on the facts that TMI l was
reviewed and approved at the operating license stage and that, but for
the accident, we would not be involved in this particular proceeding."
LBP 8159, syre,14 NRC at 1730. Src general & CLI 84 3,19 NRC
555 (1984). Accordingly, the only concern regarding environmental>

qualification of electrical equipment should be with that equipment
necessary to mitigate those types of accidents. Similarly, the Commission
agrees with the Licensing Board's limitation on this issue to equipment
in the containment and auxiliary buildings, the only arcas in which a '

TMI 2-type accident would cause substantial environmental stresses.
t

i
Finally, the Commission agrets with limiting the contention to submer.
gence and radiation effects, rather than including temperature, pressure,

5 he commi e. den am nad me ucs' .uhsee.. et us speamwe., or ihn c.numan essuemveT
in thes partwulet case. UCs helly pert 6c6peted in IIw developmtat or the toverd on thee leeue.

j g ,i
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humidity, aging and chemical conditions, because the principal stresses
caused by the TMI-2 accident were flooding and radiation.

It appears that the issue of submergence has been mooted. Licensee's
response to the flooding during the accident was to relocate safety-
related equipment to above the maximum calculated flood level from
design basis accidents. The Licensing Board required the staff to review
the reasonableness of licensee's relocation of equipment above the
newly calculated flood level. The Commission finds this to be an accept-
able solution, and staff has certified that the relocation has been
completed.

With regard to radiation exposure, the Commission has concluded for
purposes of this proceeding that equipment necessary to mitigate TMI 2-
type accidents must be qualified at least to the radiation levels expe-
rienced during the TMI 2 accident even though those levels have not
been generally associated in the past with so-called " design basis" small-
break LOCAs. These levels are less than levels in the DOR Guidelines
associated with so-called design basis large break LOCAs. Accordingly
the Commission believes that electrical equipment at TMI l needed to
respond to a TMI 2-type small break LOCA or loss-of main-feedwater
accident must be environmentally qualified to the radiation levels asso-
cisted with DOR Guidelines for 1.rge break LOCAs.

The record of this proceeding does not include information on the
status of environmental qualification of electrical equipment at TMI 1,
as defined above. The Commission therefore directs the staff within 14
days of the date of this order to certify the status of environmental qual-
ification of equipment as discussed above for radiation levels associated
with large break LOCAs in accordance with the DOR Guidelines. If any
equipment within this ambit will not be properly qualified for radiation
prior to restart, licensee is to provide a specific justification for interim
operation. The staff is to review that justification and present its recom-
mendation to the Commission. If any such justifications are required
and challenged by a party, the Commission will determine at that time
what further action is required.

i
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II. WHETHER THE APPEAL BOARD ERRED IN ITS
TREATMENT OF THE LICENSING BOARD'S

QUANTITATIVE ANALYSIS OF THE RELIABILITY OF THE
EMERGENCY FEEDWATER SYSTEM, AND, IF SO,

WHETHER THERE IS SUFFICIENT EVIDENCE IN THE
RECORD TO SUPPORT A FINDING THAT THE EFW

SYSTEM IS ADEQUATELY RELIABLE UNDER EITHER A
QUANTITATIVE OR OTHER RATIONALE

A. Background

The underlying question here is whether the design of the emergency
feedwater (EFW) system and the procedural changes since the TMI 2
accident provide sufficient assurance of EFW reliability to provide rea-
sonable assurance of adequate protection of the public health and safety.
The Licensing Board and Appeal Board differed in their treatment of
this issue.

The Licensing Board, citing Florida Power and Light Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-603,12 NRC 30 (1980), q/J'd,
CLI 8112,13 NRC 838 (1981), examined the reliability of the EFW
system from a probabilistic standpoint to determine whether the loss of
all feedwater should be accommodated in the plant design basis. The
Licensing Board explained that its concerns were based on the generic
challenge rate to the EFW system (0.3 per Babcock and Wilcox (B&W)
plant per year) and the past record with the " safety grade" EFW systems
at other plants (eight failures in pressurized water reactors with safety-
grade systems in 200 reactor years). The Licensing Board, citing staft's
analysis that the probability of loss of all feedwater is about 1.5 x 10-4
per year,' concluded from its probabilistic analysis that the EFW system
was not sufficiently reliable by itself, even though it was safety grade for
accidents within the scope of this proceeding. Ilowever, the Licensing
Board concluded that the decay heat removal capability at TMI l was
sufficiently reliable because the feed-and bleed method of decay heat
removal could be used as a backup to the EFW system.

The Appeal Board, o's the other hand, rejected the Licensing Board's
probabilistic analysis and found that the EFW system by itself was suffi-

6 This estimate was derived by muluplytng the estimate for the rehabihty i,f the EFW system following
completson of long term modincations (4.5 x 10** per demand, rounded oft to $ a 10-8) by the
demand frequency of 0 ) per year from loss of main feedwater. The Lkensing Board also found that this
estimate was conservative by a factor of 2 to 4 because stafre anafysis allowed only the 5 minutes avesta.
ble to steam generator dryout and dad not allow the additional l$ minutes until the core would be
damaged. This additional time would increase the probabihty of succeserut operator action to restore
feedwater now.

8
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ciently reliable. Specifically, the Appeal Board lacked confidence that the
data base (EFW challenge rate at B&W plants) used by the Licensing'

Board is applicable to TMI-I because the design of the feedwater systems
is the responsibility of the architect / engineers, not B&W, and according-
ly may vary from plant to plant. The Appeal Board also questioned the
use of 5 minutes for steam generator dryout as the controlling figure be-
cause EFW flow can be delayed for.20 minutes without core damage
resulting. The Appeal Board also found that reliance could not be placed
on feed-and. bleed as a backup to the EFW system on the record of this
proceeding because of analytical uncertainties regarding that process.

B. Parties' Positions

UCS argues that the probabilistic analysis utilized by the Licensing
Board shows that the EFW system is not sufficiently reliable. UCS
argues in this regard that the Licensing Board correctly used the best
available data, and that the Appeal Board erred in rejecting that analysis.
UCS also argues, regardless of any probabilistic analysis, that the EFW
system at TMI l fails to meet the requirements for a safety system
under the General Design Criteria for 10 C.F.R. Part 50, Appendix A.

Licensee argues that there is sufficient evidence in the record to sup-
port a finding that the EFW system is adequately reliable. Licensee takes
issue with the Licensing Board's probabilistic analysis and argues that
compliance with all of the NRC's design requirements is adequate for a
finding that the TMI l EFW system is reliable.

The NRC staff maintains that the EFW system is sufficiently reliable
for scenarios within the scope of this proceeding to protect the public
health and safety. Staff also agrees with the Appeal Board's critique of
the Licensing Board's probabilistic analysis.

C. Analysis

The Commission indicated in St. Lucle that the Boards should
examine

closely any accident sequence which in their judsment poses an unacceptable risk to
the public health and safety. Probabihstic or numerical calculations may be used in
such an examination and boards have a responsibility to mandate whatever mitisa.
live actions they deem necessary to protect adequately the public health and safety
when such actions are supported by the record.

I 13 NRC at 843 44. Under that decision, when reasonabic questions are
raised regarding the reliability of a plant system, a board has the discre-

:
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tion to examine that system, even if it is safety-grade, to determine
whether it poses an unacceptable risk. A Board in making that examina-
tion may use the best available data, even if not plant-spe:ific, to assist -
it in judging the acceptability of the system. However, any inadequacies
in the data should be considered in making a final determination on the
adequacy of the system, i.e., the less reliable the data are, the less the
reliance which should be placed on it.

In this case, the Licensing Board placed too much weight on the
generic EFW data in making its final determination on system reliability.
As noted by the Appeal Board, the data base (EFW challenge rate at
B&W plants) may not be applicable to TMI l because the design of the
feedwater systems is not uniform in all B&W plants. The analysis used
by the Licensing Board is then questionable. In addition to these
uncertainties, the Licensing Board used 5 minutes to steam generator
dryout as the time operators have to take corrective action. As the
Appeal Board noted, the time operators have to take corrective action
(i.e., the time before core damage) is more likely to be as long as 20
minutes. This provides a significant amount of additional time for opera-
tors to take corrective action.' Given the uncertainties of applying the
generic data to TMI l and given the uncertainties in the analysis of
recovery actions, the Commission has not attempted to quantitatively es-
timate the reliability of the EFW system. However, the Commission has
not found in the record a specific reliability problem in the EFW system
at TMI-l that would justify further requirements. Further, the actual
historic performance of the EFW system has been above average -
there have been no failures of the TMI l EFW system upon demand.

The Commission also rejects the UCS argument that the EFW system
at TMI l fails to meet the requirements for a safety system under the
General Design Criteria for 10 C.F.R. Part 50, Appendix A. The Com-
mission affirms the Boards' decisions that the system is safety-grade for
accidents within the scope of the proceeding. Accordingly, the Commis-
sion agrees with the Appeal Board that the EFW system is sufficiently
reliable to provide adequate assurance of protecting the public health
and safety.8'

!
7While the Commission does not believe that the Lkensing Board's analysis can usefully be applied to

TMI 1. the Commission notes that even the Licensing Board concluded that using 20 minutes rather
than $ minutes would reduce the unrehabihty number by a rector of 2-4.

,

8 The environmental quahrication of the EFw system is discussed elsewhere in this order. See pp. 6 7,
siers.
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III. WHETHER THE APPEAL BOARD ERRED IN HOLDING
THAT THE ARGUMENTS CONCERNING USE OF THE PORY

DURING LOW-TEMPERATURE OPERATION AND
INADEQUATE CORE COOLING CONDITIONS WERE

OUTSIDE THE SCOPE OF THE PROCEEDING, AND, IF SO,
WHETHER THESE ALLEGED USES OF THE PORV REQUIRE

THAT IT BE SAFETY-GRADE

A. Background

UCS argued to the Licensing Board that the PORV had six primary
safety-related functions such that it should be safety grade (i.e.,
designated as a " safety related" system subject to the full range of safety
requirements in 10 C.F.R. Part 50). The Licensing Board found on the
merits thr.t thcsc six functions indhidually or colicctively did not require
the PORV to be safety grade. The Appeal Board treated four of those
functions on t!'eir merits and found that the PORV did not have to be
safety-grade for those functions.' The other two alleged functions, which
are at issue here, were:

(1) The PORV is used to prevent overpressurization of the reactor
coolant system at low temperatures when the integrity of the
reactor vessel becomes a limiting consideration; and

(?) The PORY is essential to depressurize the reactor coolant
system in order to utilize the low pressure injection system
during conditions of inadequate core cooling.

With regard to the first issue, the Licensing Board found that the PORV
is merely a backup to operator action and hence need not be safety grade
to mitigate transients during low temperature conditions. With regard to
the second issue, the Licensing Board found that procedures have been
developed for coping with inadequate core cooling conditions without
relying on the PORV, i.e., the operative steam generator could be used
to depressurize, and the PORY is not required for safety reasons.

The Appeal Board seemed to agree with the Licensing Board's discus-
sion on the merits of both issues. The Appeal Board further stated,
however, that neither of these uses of the PORV is within the scope of
the proceeding.

'Those four were:
'1. The PORY is part or the reactor coolant pressure boundaries;

2. The PORV is used to hmit the number or times the safety valves are called upon to open; -

3. The PORV is used to reduce the challenge rate to the emergency core coohne systern (ECCs);
4. The PORY is used to "beeed"coohng water during the reed-and-bleed coohg mode.

11
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B. Partles' Positions

UCS asserts that both these u.ses of the PORV are clearly within the
scope of its Contention 5.'' UCS states that the TMI-2 accident raised
the question of whether systems previously considered unrelated to
safety do in fact perform safety functions, and hence should be safety-
grade, and that its argument that the PORV performed safety functions
and thus should be safety grade therefore clearly has a nexus to the*

accident. UCS then argues that both of these uses of the PORV require
that it be safety-grade.

Licensee argues that use of the PORV during low-temperature opera-
tion is outside the scope of the proceeding, but use of the PORV during
inadequate core cooling conditions is within the proceeding. Licensee as-
serts that the Appeal Board's error is harmless, that there is ample evi-
dence in the record to show that the PORV need not be made safety-'

grade for its potential use in either of these conditions.
Staff also argues that use of the PORV during inadequate core cooling

i conditions is within the proceeding, while use during low temperature
operation is outside the proceeding. Staff agrees with the Appeal Board

I that the steam generators are used to depressurize during inadequate
core cooling conditions. However, staff does not agree that the reason
given by the Boards for holding that the PORV usage in low temperature
operation does not require that it be safety-grade - that the PORV
serves only as a backup to operator action - are supported by the record
of this proceeding.

C. Analysis

1. Use ofPOR Yfor Prinenry Depressurisation Under Inndequate Core,

Cooling Conditions

The Commission finds that the need for depressurization following an
inadequate core cooling event is clearly within the scope of the
proceeding. The TMI-2 accident was an inadequate core-cooling event,'

and thus this issue clearly has a nexus to the accident. However, the
Commission finds the Appeal Board's error to be harmless because the
record on this issue is adequate to resolve it on the merits.

10 UCs Contention $ stated that
(pjroper operation of power operated rehef valves, associated block valves and the instruments ,

and controts for these valves is essential to mitssate the consequences of accidents in addstion,
their failure can cause or esstavate a LoCA. Therefore. these valves must be classified as
components important to safety and required to meet all safety-stade demsn criteria.

12
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The evidence in the record demonstrates that the operable steam -
' generator (s) at TMI-I is used to depressurize the plant following an in-'

adequate core-cooling event. Moreover, depressurization can be facilitat-
ed by using either the letdown system or the pressurizer or loop vents in-
stalled in implementation of the TMI action plan. While use of the

- PORV may be helpful, it is not necessary." The Commission notes in -
this regard that many systems in all plants are useful in mitigating -
accidents, but they need be safety grade only if their use is required to
mitigate an accident.o Operators are trained to use these systems, even
though their use is not required, in order to be able to utilize all available
systems. Hence the Commission finds that the PORY need not be safe-
ty-grade because of its potential use to depressurize under inadequate;

' core cooling conditions.

) L Use ofPOR Y During Lew-Tenereretare Operedens

A low temperature overpressure event has no nexus to the TMI 2 -,

accident because it is not a reasonable consequence of a loss-'

i of feedwater transient or a small break 1.OCA. That the PORV stuck
open during the TMI-2 accident does not mean that all potential uses of4

the PORY have a nexus to the accident. See CLI 84 3, supra. Nor does
!~ the fact that mitigating an accident will necessarily lead to low-

temperature operation mean that low temperature operation has a nexus
to the accident No safety concerns regarding low temperature operation -
were raised by the accident, and hence hypotheticallow temperature op-
eration concerns have no nexus to the accident. The Commission there-

,

fore finds that this issue is outside the scope of this proceeding.
However, since no party objected to this issue and it was fully

! litigated, the Commission in its discretion has decided to provide the fol.
lowing discussion of the merits of this issue. The Commission agrees

1

with the Licensing Board's analysis that the low temperature overpres-
4-

.

sure protection function is purely a backup to operator action in ter .
t minating a low temperature pressure transient and that the operator has

.in excess of 10 minutes to manually secure high pressure injection,

(HPI) during a pressure transient. The Commission notes in this regard
,

<

11 For instance. UCs arsues that the PoRV is used to keep primary system pressure within 50 psi or
steam generator pressure even ir the primary system is ticing depressurized try the steam generators. It
is true that the PoRv is used for this function and that this facihtates the process. However, depressuri-'

zation can tie successrully achieved without using the PoRY 10 maintain this preneure d#erential as re-
i *

quered tpy procedure.
U This issue or what types or equipment needed to t>e serety grade was addressed try the Appeal soord

,

*
in the decis6on below, and the Commission ded not take review or that issue.'

i
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that the original licensing basis for low-temperature overpressure protec-
tion at TMI l did not take credit for the PORV.

With regard to the UCS argument that the operator does not have
time to act when the primary system is in a solid condition, the Commis-
sion notes that operator procedures are designed to prevent a solid con-
dition from occurring. Hence the PORV serves only as a useful device if
the operators fail to act properly or act improperly, i.e., the PORV
serves as a backup to proper operator action.

While not necessary for a decision on the merits, the Commission
notes that in the review of USI-A 26, " Low Temperature Overpressure
Events," the Commission concluded that for operating plants mitigation
devices for low-temperature overpressure events, including PORVs, did
not have to be safety-grade. This judgment was based on the purpose of
low temperature overpressure systems, which is only to prevent the
reactor vessel from exceeding 10 C.F.R. Part 50, Appendix G stress
levels.'2

D. Conclusion

In summary, the Commission finds that the record does not provide a
basis for requiring the PORV at TMI l to be categorized as
" safety-grade." The Commission is aware, however, of on going generic
analyses by the staff outside this proceeding that may conclude, for rea-
sons other than those litigated here, that the PORV should be safety-
grade (see, e.g., Board Notification 83110). The Commission expects
the staff to consider all uses of PORVs in reaching a final recommenda-
tion to the Commission on the safety classification of the PORV.

I IV. WHETHER ALLOWING STAFF TO ADDRESS THE
NEED FOR A SYSTEMS INTERACTION STUDY FOR TMI 1

IN THE LONG TERM IN ITS GENERIC PROGRAM IS
ADEQUATEs OR WHETHER SUCH A STUDY SHOULD BE

SPECIFICALLY REQUIRED FOR TMI l

A. Background

The Licensing Board specified that "TMI l shall be included by the
Staff in generic reviews of systems interactions . . ." 14 NRC at

13Appendit G levels are set substantially below vessel failure levels, and exceeding those levels means
only that the vessel will have to be esamined for damage before further operation Hence this issue does
not direstly insolve possible failure of the vessel because of overpressuttrahon at low temperature

14
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1351.H The Licensing Board did not require systems interaction studies
prior to restart. In its " Memorandum and Order Modifying and Approv-
ing NRC Staffs Plan of Implementation," the Licensing Board noted
that staff was still formulating and testing methodologies and guidance
and had not yet imposed a requirement to conduct such studies. The -
Licensing Board stated that staff plans to include TMI I in the generic
studies "if the presently underway initial studies of the five other plants
indicate that the studies are useful and worthwhile . . ; conforms to the
intent of the Board's order." LBP 82 27.15 NRC 747,751 (1982).

The Appeal Board agreed with the Licensing Board that a systems in-
teraction study should be conducted at TMI I as a long term objective
and that such a study was not necessary prior to restart. The Appeal
Board in this connection noted the numerous improvements already
made in this area at TMI l The Appeal Board also found that the study
could be done on a generic basis and that reasonable progress toward

,

commencement of a study of systems interactions had been made.
Finally, however, the Appeal Board noted its concern regarding the prog-
ress of staffs continuing activities in this area and recommended that
this effort be given a high priority.

The Commission took review of this issue to resolve the possible am-
biguity in the Boards' decisions regarding whether a formal systems in-
teraction study must be performed at TMI l in the long term, or wheth-
er that has been left to stairs discretion.

B. Parties' Posittens

UCS argues that the TMI 2 accident showed that systems presently
classified as not important to safety can cause accidents and can be used

,

to mitigate accidents in ways not considered in the plant's safety
analysis.88 UCS claims that the mere acknowledgment of the existence
of an unaddressed safety prob!cm is not sufficient, and that staff has no
program under way to take the first step toward upgrading nonsafety sys-
tems for TMI 1.

14A systems interaction study is a " comprehensive analysis to demonstrate that nonsafety. grade systems
will not imtsate or aggravate an accident." ALA8 729, saarre.17 NRC at 881.

i
85 The requerennents that egusement must be designed to meet are dependent on whether the equipment
is clasuned as safety. grade,important to safety or not important to safety The Commission did not talte
review of the Appeal Board's analysis of these terms in At 45 729 and recently cited that analpn in
the shercheer proceeding Lens Islemt L4thtmg Co. (shoreham Nuclear Pomer siation. Umt 18
CLI 84 8.19 NRC 1854 tl984L Ucs intermnes the terms and apparentty is argums that a systems 6n.
teraction study should conseder all equepment not eurtently safety grade, whether or not et is currently

!
cleasined as nos 6mportant to safety. The Commission's discuwon of systems 6nteraction studies applies
regardless or the dennetson used.

| 15
!

i

a

__ _ . _ _ _ _ . _ _ _ - - _ . _ _ . _ _ - _ _ . _ . _ _ _ _ _ . _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



-

!

i

Licensee asserts that this is a generic unresolved safety issue which,
absent some special showinE, should be resolved for TMI I on the same
schedule as for all operating reactors.

The NRC staff states that a systems interaction study is not necessary
to provide reasonable assurance that TMl 1 can be operated safely and,
therefore, the need for such a study may properly be addressed by the
stalTs generic program. The staff endorses the Appeal Board's decision
that existing systems can provide reasonable assurance of adequate
safety while further study goes on.

C. Analysis

At the outset, the Commission notes its agreement with both Boards
that a systems interaction study need not be done prior to restart because
sufficient improvements in sys' ems interactions have been made at
TMI 1 to support a finding of reasonable assurance of safety. The Com-
mission finds that the Appeal Board adequately addressed that question.

The Commission also agrees that as a theoretical matter systems inter-
action studies could be useful, both at TMl 1 and at other plants.
However, the issue before the Commission is whether to require such a
study at TMI l or whether to leave that question to the staff's generic

- program.
While significant progress has been made toward developing meth-

odologies for formal studies, no final methodology has yet been
developed, and several possible methodologies currently are being
tested at Indian Point 3. That test is expected to enable the Commission
to determine the generic, long term usefulness of such studies.

Given the status of development of this methodology and the finding
that such a study is not required for safe operation at TMI 1, the Com-
mission has decided not to require that a formallong term systems inter-
action study be done at TMI l. Ilence the Commission finds that the
Board's decision to leave this matter to staff's generic program is

I, reasonable.

V. WHETHER THE LICENSING BOARD ERRED IN
DELEGATING TO STAFF RESPONSIBILITY FOR

APPROVING LICENSEE'S SOLUTION TO THE MAIN STEAM
LINE RUPTURE DETECTION SYSTEM (MSLRDS) PROBLEM

A. Background <

The Licensing Board in its December 1981 decision (LBP 8159) re-
quired that prior to restart (1) the licensee propose for staff approval a

16
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long term solution to MSLRDS problem for implementation after
restart," and (2) the staff certify to the Commission that the licensee
has made reasonable progress in initiating this program for a long term
solution.14 NRC at 1373 74.

The Licensing Board in its Memorandum and Order Modifying and
Approving NRC Staffs Plan of implementation discussed staffs plan to
implement this condition. The Licensing Board indicated that it was
satisfied with the timing contemplated by staff, i.e., that staff would re-
quire licensee (1) to upgrade its main steam line rupture detection
system to safety grade prior to startup following Cycle 6 refueling,'' and
(2) to propose a means to prevent feedwater isolation due to failure in
rupture detection systems. The Licensing Board also reiterated the re-
quirement that licensee demonstrate reasonable progress prior to
restart, noting that if staff was satisGed that licensee's proposal itself con-
stituted reasonable progress, it could so certify. LBP-82 27, supra,15
NRC at 749 50.

The Appeal Board held that development of a solution to the steam
generator bypass logic problem might go beyond implementation of the
Licensing Board's decision and involve the resolution of disputed
matters. The Appeal Board therefore directed licensee to submit its
proposal to the Commission so that the Commission could evaluate
licensee's proposal and determine whether the parties must be afforded
an opportunity to comment on that proposal.

On June 29, 1983. Iicensee submitted its proposal to the
Commission." Licensee in its submittal noted that it had already submit.
ted the proposal to staff on August 2,1982 in responding to the Licens-
ing Board's decision, and that the staff had issued a Safety Evaluation

8* Ihe Arreat Roard in Al All 79 esplained she Msl R Ds problem as follows
if there should be a man steam Ime break from a siesm generater. the stam steam L me Rup.
ture Detettion system iMsL RDs) automatically terminaies flow to that steam generator to pre-
sent oserpressunsation of the containment building coolms would nonetheless be maintained
wung the remaining steam generator The evidence reveals, however. that a reduttien in pres.
sure belo* a seridin lesel sould also cause the MsLRDs to terminate feedesier although there
nas no attual break in the steam generator Depressurisaton in both steam generators could
therefore cause the automatic interruption of feedmaler to both steam generators

if SRC as sat
PCu te 6 refuehne mill be the first refuetmg after restart
13 The proposed solvien to the MsLRDs concern consists of the addition of casitating venturis and the
detectmn or the MslRDs signal to the t Fw system low steam generator pressure which actuates the
MsLRDs can result from either a severe overconhns or a main steam hne break event The onginal
devsn required operator asamn to bypass MstRDs to present a loss of heat sink of a low-pressure condi.
teon deseloped in a ense through steam generator 101s0) or a single failure then blothed the E Fw

,

sisiem The addmon of cautaims senturis to the 1.Fw system and removal of the MsLRDs from the
f.f W salses ehminate operator action to provide if W to the miast oisO in the esens of a sensb
failure sense the sentures also hmet If w flow, the MslRDs is no longer required rur f.f W and need
not be upgraded to safety grade since it is ehminated as a cause of failure of a safety grade erstem

17
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Report finding that the proposed ' modification was acceptable. In

I addition, licensee has now completed implementation of its proposed
long term solution.

UCS in commenting on licensee's proposed solution identified three
specific concerns: (1) a single failure could isolate main feedwater to
both steam generators, unnecessarily creating a demand for emergency
feedwater; (2) an overcooling event could result in depressurization of
both steam generators, causing the MSLRDS to isolate main feedwater
to both steam geneators; and (3) a single failure resulting from a main
steam line break accident could result in not isolating main feedwater to
the affected steam generator, thus overpressurizing the containment if
the break is inside the containment.

| B. Parties' Posittees

UCS asserts that licensee has not proposed an adequat: solution,~ and
!

that the Board, having identified the safety problem, may not leave it to
I the staff to negotiate a solution with licensee.

Licensee asserts that this was not a disputed matter in adjudication,
and, even ifit had been, that the issue was fully litigated in that the par-
ties had an adequate opportunity to comment on licensee's proposed
solution. Licensee concludes the issue is moot since the long term
action has already been implemented and the parties have addressed its
merits.

The NRC staff states that the solution to the MSLRDS problem is a
long term action whose satisfactory completion was expressly left to the
staff pursuant to the Commission order instituting this proceeding. Staff

I states there is no longer a contested matter on this issue because licen-
see's proposed solution has been approved by the Appeal Board after
the parties had the opportunity to comment on the proposed solution.

,

I
'

C. Analysis

The Commission notes s' the outset its concurrence with the judg.
ment of both Boards that completion of MSLRDS modifications is not
required prior to restart. With regard to the UCS challenge to the ade-
quacy of licensee's proposed solution, UCS' first two concerns - (1)
that a single failure could isolate main feedwater to both steam
generators, and (2) that an overcooling event could result in depressuri.
ration of both steam generators, causing the MSLRDS to isolate main -

feedwater to both steam generators - both involve possible action of
|
' the MSLRDS that could cause unwarranted termination of main feedws.
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ter flow to both steam generators. The main feedwater system is a non-
'

safety system at all plants. That is, the total loss of main feedwater is a
normal operating transient, and the plant is designed to accommodate .
such a loss. Neither the Commission's regulations nor any historic or -f
analytic evidence of unusual unreliability of the TMI I EFW system re - '

quire any unique effort to reduce challenge to EFW from termination of-
main feedwater flow at TMI 1. Neither Board was concerned about the
MSLRDS causing a loss of main feedwater at TMI 1, and the Commis-
sian sees no reason to take special action because of either of these two
concerns.

The third UCS concern is that a single failure of the MSLRDS in the
event of a main steam line break could cause overpressurization of the
containment by allowing main feedwater flow to continue. Given the
corrective measures to remove the MSLRDS inadvertent isolation of

<

the EFW system, the remaining issues dealing with the main steam line
'

break are outside the scope of this proceeding. Further, this issue has
been raised by UCS in its January 20, 1984 show-cause petition, and,

should be addressed in connection with that petition and not this-
1 proceeding. Hence the Commission has determined that there are no

safety concerns within the scope of this proceeding about licensee's pro-
posed solution.

..

With regard to whether the Licensing Board improperly delegated ap-
proval of the long term solution to the staff, the Commission notes that

. long term solutions are not matters for adjudication in this proceeding.
The hearing did not have to be kept open to a4udicate the adequacy of a
long term solution once it was finally proposed. The Licensing Board
determined that a solution was needed in the long term, and no more
was required for purposes of this proceeding.

*
Commissioner Zech did not participate in this matter due to a lack of -

opportunity to familiarize himself with the issues.
It is so ORDERED.

For the Commission *

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C., -
this 26th day of July 1984. '

'c: :t Zech was not present when thee order wee eMrmed.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles

Howatd A.Wilber
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Ir. the Matter of Docket No. 80-322 OL 4
(Low Power)

LONG ISLAND LIGHTING
COMPANY

(Shoreham Nuclear Power
Station, Unit 1) July 20,1984

Acting on a referral by the Licensing Board ofits ruling denying inter-
venors' motion for disqualification of all three men)bers of one of three
Licensing Boards considering issues in this operating license proceeding,
the Appeal Board finds the disqualification motion both legally and factu-
ally insubstantial and affirms the Licensing Board's denial of the motion.

RULES OF PRACTICE: MOTION FOR RECUSAL
(OR DISQUALIFICATION)

A supporting affidavit is required to acenmpany a motion for disquali-
fication of an adjudicatory board member even where the factual under-
pinnings of the motion are matters of public record.10 C.F.R. 2.704(c);
Duquesne L/.eht Co. (Beaver Valley Power Station, Units I and 2),
ALAH 172, 7 AEC 42,43 n.2 (F 14); Detroit Ednon Co. (Greenwood'

,

Energy Center, Units 2 and 3), Al. AB 225,8 AEC 379,380 (1974). Sec. -
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also Public Service Co. ofNew Hampshire (Seabrook Station, Units I and
2), ALAB-749,18 NRC 1195,1197 n.1 (1983).

RULES OF PRACTICE: MOTION FOR RECUSAL
(OR DISQUALIFICATION)

Motions for disqualification or recusal must be submitted as soon as
practicable after a party has reast.nable cause to believe that grounds for
disqualification exist. Seabrook, supra.18 NRC at 1198, quoting from
Marcus v. Director, Office of Workers' Compensation Programs, 548 F.2d
1044,1051 (D.C. Cir.1976).

DISQUALIFICATION: STANDARDS
An administrative trier of fact (like a federaljudge) is subject to dis-

qualification if he or she has a direct, personal, substantial pecuniary
interest in a result; if he or she has a personal bias against a participant;
if he or she has served in a prosecutive or investigative role with regard
to the same facts as are in issue; if he or she has prejudged factual - as
distinguished from legal or policy - issues; or if he or she has engaged
in conduct which gives the appearance of personal bias or prejudgment
of factual issues. Public Service Electric and Gas Co. (Hope Creek
Generating Station, Unit 1), ALAB-759,19 NRC 13, 20 (1984); Con-
sumers Power Co. (Midland Plant, Units 1 and 2), ALAB-101,6 AEC
60, 65 (1973). See also Houston Lighting and Power Co. (South Texas
Project, Units I and 2), CLI-82 9,15 NRC 1363,1365-67 (1982); Cin-
derella Career and Finishing Schools, Inc. v. FTC, 425 F.2d 583, 591
(D.C. Cir.1970).

DISQUALIFICATION: STANDARDS (PREJUDGMENT)
In order to provide a basis fcr disqualification on prejudgment

grounds, the asserted prejudgment (or appearance of prejudgment)
must relate to factual, as distinguished from legal or policy, issues. South-
ern Pacyic Communications Co. v. AT&T, 740 F.2d 980, 990-91 (D.C.
Cir.1984).

|

DISQUALIFICATION: STANDARDS (PREJUDGMENT)

The fact that a member of an adjudicatory tribuaal may have a crystal
lized point of view on questions oflaw or policy is not a basis for his or ' ,

%
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her disqualification. Afidland, supra, 6 AEC at 66; Northern Indiana
Public Service Co. (Bailly Generating Station, No.1), ALAB-76,5 AEC
312, 3I3 (l972). See also Southern Pacific Communications Co. v. A T& T,
supra.

APPEARANCES

Martin Bradley Ashare, flauppauge, New York, and Herbert II.
Brown and Lawrence Coe Lanpher, Washington, D.C., for the
intervenor Suffolk County, New York.

'

Fabian G. Palomino, Ala ny, New York, for the intervenor State of
New York.,

W. Taylor Reveley, III, Donald P. Irwin, Robert M. Rolfe, Lee B.
Zeugin and Jessine A. Monaghan, Richmond, Virginia, for the
applicant Long Island Lighting Company.

N Robert G. Perlis for the Nuclear Regulatory Commission staff.

,

MEMORANDUM AND ORDERs

' > Opinion for the Board by Messrs. Rosenthal._ .

and Wilber:
,

On June 21,1984, intervenors Suffolk County and State of New York
filed a motion calling upon Administrative Judges Marshall E. Miller,,

Glenn O. Bright and Elizabeth B. Johnson to disqualify themselves from
4 further service as members of one of three Licensing Boards now consid-

ering issues presented in this operating license proceeding involving the'

Shoreham nuclear facility.' The gravamen of the motion was that, by
,

,s

% t

I suffolk County and state of New York Alotion for Disquahfication of Judges Niiller. Bnghi, and John-% u
son (hereafter. June 21 disquahGcation motion). A previous motion seeking the same rehef. Gled on

'*
,, ,

June 18.1984 was denied on June 19 on the ground that it was not accompamed t9 a supporting af-Ag . +

Gdavit as required by the Commission's regulation goserning disqualeGcation motions,10 C.F.R.
2.704(c). That denial was summanly afGrmed by us in an unpubbshed order entered later on the same

,

% day. In rejecting the mosants' claim that such an afGdasit is unnecessary in circumstances where thes

?. g' factual underpinnings of the motion are " matters of pubhc record ent.nned in NRC and other
'- '

, documents." we called attention to our contrary holdings in Dugwsne Lathr Co. (Beaser valley Power
,

tCamrined). . -

% 3
' '
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i

reason of certain orders issued by that Licensing Board and the context
within which those orders were entered, a disinterested observer might
conclude that Judges Miller, Bright and Johnson have "'in some meas-
ute adjudged the facts as well as the law of [this] case in advance of hear-
Ing it'" within the meaning of Cinderella Career and Finishing Schools,
Inc. v. FTC, 425 F.2d 583, 591 (D.C. Cir.1970), quoting with approval
from Gilligan, Will & Co. v. SEC, 267 F.2d 461, 469 (2d Cir.), cert.
denied,361 U.S. 896 (1959).

In _a June 25 order, the. three judges individually and collectively
denied tiie motion on the dual grounds that it was untimely and lacked
merit. As mandated by 10 C.F.R. 2.704(c), the order went on to refer
the matter to us.

Upon receipt of the re'erral, we invited the parties to submit their -
views either in support of or in opposition to the order. The movants,
the applicant and the NRC staff accepted the invitation. For their part,
the movants maintain that the motion was timely and that, in determin-
ing that disqualification was not warranted, the Licensing Board im-
properly had failed to apply the Cinderelia standard.2 In contrast, both
the applicant and the staff support the Board's order in full mearur;.3

For the reasons that follow, we conclude that the motion is c f doubtiul
timeliness but, in any event, does not provide a sufficien basis for
requiring the disqualification of the members of the Licensing Board.
We accordingly afYirm the denial of the motion.

I. BACKGROUND

As earlier noted, at present three separate Licensing Boards' haveA.
the responsibility of adjudicating one or more issues pending in this ex-
tended and complex proceeding. The Board here involved, chaired by
Judge' Miller, came into existence most recently. It was established by
the Chief Administrative Judge of the Licensing Board Panel, B. Paul

station. Units I and 2), ALAB-172. 7 AEC 42. 43 n.2 (lii74). and Drrroa Ednen Co. (Greenwood
Energy Center. Umis 2 and 3). ALAB-225. 8 AEC 379. 380 (1974). See also Pubhr Sernre Co. of Nei|r .
#ampslure (seabrook station. Umts I and 2L ALAB-749,18 NRC 1195. II97 n.1 (1983L

.The June 21 motion was accompamed by an afridavit. .

2sulfolk County and state of New York Fihns in Response to Appeal Board order of June 26.1984
(July 6.1984) (hereafter. suffolk and New York Responsel For convenience. we shaft emrloy the
term " Licensing Board" or -Board'' when referring to the three judges and their decisions and actions
in this proceeding.
3LILCo's Brief in suppcit of the order of Judges Miller. Bnght and Johnson Denying the sufrolk

County /New York state Motion to Disquahfy Them (July 6.19841 (hereafter. LILCo Brien; NRC ~
staff Response to Motion by suffolk County and state of New York for Disquahlication of Judges
Miller. Bright. and Johnson (July 6.1984) (hereafter. stair Responset The apphcant anserted grounds .

ror the demal of the disquahrication motion beyond those rehed upon by the Licensing Board. As will,be
seen. we do not reach those additeonal grounds.
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Cotter, on March 30,1984 for the purpose of hearing and deciding the
applicant's March 20i 1984 " Supplemental Motion for Low Power
Operating License."4 That motion raised the question whether low-
power operation of Shoreham (i.e., operation at levels up to 5 percent of
rated power) might be permitted under 10 C.F.R.'50.57(c)5 in advance
of the resolution of questions pertaining to the reliability of onsite
emergency power sources - questions arising, in turn, as a result of fail-
ures during operational testing of the diesel generators installed to pro-
vide such emergency power. According'to Judge Cotter, he took the
step of creating a new Board to consider the motion because the Licens '
ing Board then possessing " jurisdiction over non-emergency planning
matters" had advised him that "two ofits members are heavily commit-

~

ted to work on another operating license proceeding."a
For present purposes, we need focus only on the rulings of the Licens-

ing Board here involved during the seven-day period between March 30
i and April 6. Immediately upon its establishment on March 30, the

Board advised the parties by telephone that it would hear oral argument
on the applicant's March 20 supplemental low-power motion. This
advice was confirmed in a written order (denominated a " notice"). In it,-
the Board observed that responses to the motion or statements of pre-
liminary views had been filed by the other parties to the proceeding and
that the " issues raised by the parties in their filings, as well as a'

; schedule for their expedited consideration and determination,". would
'

be heard at the same time.' -
The argument took place on April 4 in Bethesda, Maryland. Two days

; later, the Board issued a further order in which, "[blased upon a consid- ~'

[ eration of the lapplicant's] motion and the facts alleged in its attached
affidavits, the matters contained in the responsive filings of the other',

,

- 4 49 Fed. Reg.13.6II (19841.

,' S in relesant part. secuan 50.57(c) proudes- .
j An apphcant may, in a case where a hearing is held in connecuon with a pendmg proceedmg

under shis sechon make a motion in untmg, pursuant to this paragraph (c). for an operatmg
- hcense authorizing low-power testmg (operanon at not more than I percent of full power for the .

purpose of testmg the facihtyi. and further operations short of full power operauon. Action on
such a monon by the presiding ofDeer shall be taken with due regard to the nghts of the parties

*
to the proceedmss, includmg the nght of any party to be heard to the entent that his contenuons
are relevant to the activity to be authorized. Pnor to taking any acuon on such a moten mhich -
any party opposes, the presidmg officer shall make Dndings on the matters specified in paragraph
(a) of this secuon as to which there is a controversy, in the form of an imtial decision with re-
spect to the contested acuvity sought to be authonzed. e e *

649 Fed. Reg. 13.612 (1984). The Board to which Judge Cotter alluded chaired by Admimstratne
Judge Lawrence brenner. still has before at the issue of the reliabihty of onsite emergency power
sources. The third licensing Board asssgned to this proceedmg. chaired by Admmistratne Judge James
A. Laurenson, is concerned exclusisely with as yet unresolved emergency planmns issues. The disquali- -

'

ficanon monon apphes to neither of those Boards. ..
'

7 Nonce of G al Argumems (March 30.1984) (unpubhshed) at 1.
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parties and the arguments of counsel in depth," several conclusions
were reached.8 As the Board saw it, the applicant had made a sufGeient
preliminary showing to justify the holding of a limited hearing on the
question of its entitlement to a low-power license pursuant to 10 C.F.R.
50.57(c).' The pivotalissue at the hearing would be whether reasonable
assurance existed that the " activities associated with (thei request for a
low power license can be conducted without endangering the health and
safety of the public, in the absence of resolution t)y another licensing
board li.e., the Board chaired by Judge Brenner (see note 6,' supra)) of
the emergency diesel generator contentions related to full-power
operation."I'in this connection, the Board stated that the provisions of
section 50.57 respecting low-power operations had to be read in conjunc-
tion with the requirements of General Design Criterioa (GDC) 17 with
respect to emergency power needs for full-power operations." The
Board added:

If the evidence shows that the protection afforded to the public at low pow er lesels
without the diesel generators required for full-power operations. is equivalent to (or
greater than) the protection afforded to the public at full-power operations with ap-
proved generators, then (the applicant's] motion should be gracted.12

Expressing the belief that an expedited hearing should b: held on the
issues that it had identiGed "to the extent that such matters are reasona-
bly relevant to a low-power license," the Board then established, in the
" exercise (ofits] judgment," the following schedule:

8 Memorandum and Order schedulms Hearings on LILco's supplemental Mntion for Low-Pomer
Operstmg License i April 6.19g4) (unpubhshed) at s (rootnote omittedt (hereafter. Apal 6 ordert
* lbut

10 M at 6
H M at 6 7. GDC 17. found in Appendis A to 10 C.F R. Part 50. proudes m relesant part.

An onsite electric power system and an ofrsite electric power system shall be prosided to permit
funcisonmg of structures. systems and components important to safety. The safety function for
exh system (assuming the other system is not functionmg) shall be to provide sufficient capacity
and capability to assure that (D specified acceptable fuel design hmits and design conditions of
the reactor coolant pressure boundary are not exceeded as a result of anticipated operational oc.
currences and (2) the core is cooled and contamment integrity and other sital functions are
maintamed m the esent or postulated accidents. * * *

As previously noted. the diesel ger.erators installed as the backup onste electric power system for- - - -

shoreham failed durmg operational testing.
IIApril 6 order supnr. at 7.
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Date Event

April 6-16,1984 Discovery

April 19,'1984 ' - NRC Staff Supplemental [ Safety
Evaluation Reportl'

April 20,1984 ' All direct written testimony filed

April 24-28,30 Hearing"
through May 5,1984

The Board opined that this schedule would not " prejudice any party to
this proceeding."'' .

_

As it turned out, both the Board's ruling on GDC 17 and its hearing -
schedule were short-lived. At the instance of the Governor of the State
of New York and Suffolk County, on April 25 the United States District

.

Court for the District of Columbia issued a temporary restraining order?

precluding, inter alia, any hearings before the Licensing Board on the ap- -
,

plicant's supplemental motion for a low power operating license.Hi

i Thereafter, on April 30, the Commission entered an unpublished order
in which it both vacated the Licensing Board's_ schedule and set down
for oral argument (following briefing) the matter of the applicability of.
GDC 17 to the applicant's proposal to operate Shoreham at low power.
Subsequent to the argument, the Commission ruled that 10 C.F.R.-
50.57(c) "should net be read to make General Design Criterion 17 inap-
plicable to low power operation" and, accordingly, vacated the Licensing
Board's April 6 order to the extent that it held otherwise.'6 Additionally,
it provided a new schedule to the Licensing Board "as guidance in
resuming the hearing.""

B. At the heart of the disqualification motion is the thesis that a dis-
interested observer might conclude that, apart from being unjustified,*

1314. at 7.16.
14 /d. at 16.
U Csome v. ARC No. 84124. The temporary restraining order was accompemed by a memorandum -
opinion in which the court expressed the view (at 8) that the plaintiffs had raised 'a substanual legal,.

.~ question regarding the propnety or the heanns schedule."

| 16 cLg.g4 3, 39 NRC 1854.1855 (1984). The Commission went on to note that the appbcant at oral -
' - argument had indcated an intent to seek an exemption from the GDC 17 requirements. /J. at 1855. In

this regard.10 C.F.R. 50.12(a) provides in retewant part-
The Commission may, upcn application by any interested person or upon its own initiative.
grant such exemptions from the requirements of the regulations in this part as et determines are
aut!.onzed by law and will not endanger hfe or property or the comnion defense and security
and are otherwise in the pushc interest. * * *

- HCL 1-84-8. surro.19 NRC at 1156. That schedule called for the commencement of the hearing on the ..
55th day following the filing and service or the apphcant's request for a section 50.12(a) exemption
from the GDC 17 requweenents. '

i
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the Licensing Board's expedited schedule and GDC 17 ruling were not
the product of reasoned and independent judgments on the Board's part.
This is so, the movants insist,' because the schedule and ruling
" paralleled and furthered" objectives of NRC Chairman Palladino that
had been " formulated outside the hearing process" and communicated
"within the NRC."is We now canvass those events prior to the Licensing
Board's April 6 order that are said to support this thesis.''

l. The movants point first to a meeting attended by Chairman
Palladino, Judge Cotter and several other NRC officials on March 16,
1984 - four days prior to the Gling of the applicant's supplemental low-
power motion. According to the Chairman's testimony before a congres-
sional committee, that meeting was initiated by him in the wake of indi-
cations of increased delay in the progress (and therefore conclusion) of
operating license proceedings involving nuclear facilities that are near
completion.20 Its purpose was to discuss the status of a number of such
facilities "at which there were problems or potential problems."2' Judge

,

Cotter had been requested to attend because of his knowledge of the
status of the operating license proceedings before licensing boards, the
possibility that he might have suggestions respecting how unnecessary
delays in those proceediigs could be avoided, and his ability to provide
information respecting whether delays in their progress were attributable
to the need for additional staff documents before hearings could begin.22

Although the briefing provided the Chairman at the meeting embraced
the Shoreham proceeding among others, and included identification of
the issues pending in that proceeding, the Chairman does not recall the.
discussion of the merits of any of those issues and is confident that the'
agency lawyers in attendance would have " raised a warning flag" had
any such discussion been initiated.22 For their part, two other attendees
at ti e meeting, the Executive Director for Operations and the Executive
Legal Director, have supplied bv affidavit their own recollection of that
portion of the meeting devoted to Shoreham:

18 June 21 disqualification motion at 2 3.
l'obuously, nothmg transpirmg after April 6 could have nr.fluenced the Licensing Board's action on
that date. Nor do we understand the disqualification motion to rest to any entent upon post-April 6
Board ruimgs

,

1 20!ndividual staxment of Nunzio J. Palladino Chairman U.s. Nuclear Regulatory Commission.
Before the subcomm. on Energy and the Environment. Comm. on Interior and insular Afrairs. U.s.'

liouse of Representatnes IMay 17,1984) at 3-8. This statement was appended to tt.e Chairman's June
20,1984 Memorandum it, the F. rues m connecuon with the request triled by suffolk County and the

_

state or New York on June 6.1984} that the Chairman recuse himself from further involsement in this
operatmg license proceedmg.i

|
2 Indmdual statement of Chairman Palladino. sufra. at 8-9,
22Id. at 9-

*
c

23 hf. at l0. - - -
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4. When the question of Shoreham came up, the discussion turned to the impact
of the decsel generator issue.

5. The Chairman raised the question,' which we understood to be procedural,
whether the dicsci generator issue had to be resolved prior to low-power operation.
lie was informed that the applicant could, but had not yet done so, request low-
power authorization pursuant to 10 C.F.R. n 50.57(c), and that the applicant would

' at least have an opportunity to try to make a showing that some resolution short of
that which would be required for full power operation, would justify low-power -
operation. The Chairman then questioned whether such an appheution would have -
to be considered by a hearing board to which he was informed the answer was yes.
lie then inquired how long such a proceeding would take, whether it would be as
long as a typical hearing? The General Counset informed him that in the past the -
Commission has requested expedited hearings on narrow-issue proceedings. In fact,
the Deputy General Counsel cited the example of a hearing that was held and
completed in one day. The Chairman then asked questions as to whether an expedit-
ed hearing could be held on a request from LILCO for a low-power application --
(which the Staff had informed him was known to be forthcoming) and the discus-

! sion turned to a hypothetical reasonably expedited schedule. Most of the discussion -
~

was between the Chairman and the Office of the General Counsel, with occasional
' input from rither participants. At the conclusion of the discussion, there was a con-

sensus that it would be possible to conduct an expedited proceeding in something
"

on the order of six to eight weeks. The Chairman requested the Office of the Gener-
al Counsel to prepare a more detaded analysis of this subject.

6. The Executive Legal Director pointed out to the Chairman that if consideration
were gisen to such an expedited proceeding,it should be kept in mind that the cur-
rent Shoreham Licensing Board Chairman was also Chairman of another active
case. No suggestion was made regarding what effect should be given to considera-
tion of this factor. Specifically, the creation of a new board was not discussedinor
was the removal of Judge Brenner for tactical (or any other) reasons discussed.

7. In our judgment the discussion was entirely procedural and hypothetical, and
dealt with the matter of the possible resolution of an issue in a time frame consistent -
with operation of the plant at or near the date requested by the appheant if the out-
come of the proceeding were to favor such a result. At no time during the meeting
was there any d.scussion of any substantive matter at issue in the Shoreham (or anyi
other) proceeding. No ore in the room expressed any prejudgment, not esinced

- any indication of having a prejudgment, of what the actual outcome would be. The
i focus was simply on how quickly the issue could be decided.M

2. The March 16 meeting left Chairman Palladino ' concerned that
"the fate of the Shoreham facility might be determined not by the

,

'

N Jom AfGdavit of Wilham J. Dircks and Guy' H. Cunmngham, til (July 3.1984), at 2-4. This affidant
was submitted as an attachment to the NRC Staff Response to SufTolk County and State of New York
Request for Recusal of Chairman Palladino (July 5,1984L That response, with the afGdavit. is appended

,
to Staff Response, supra.
- During the course of the March 16 meetmg, Judge Cotter took a few rough notes. With revect to ~* '

s Shoreham. those notes were both brief and cryptic. We descuss their present segmficance later in this
' opimon.

'
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merits of the case, one way or the other, but instead by the NRC's ina-
bili.y to run its processes efficiently "25 For this reason, he requested his
personal staff to prepare "a one-page conceptual draft directive" from
the Commission to Judge Cotter.26 In addition, on March 20, the Chair-
man sent a memorandum entitled '_' Licensing Delays" to the other
Commissioners. That memorandum alluded to the March 16 meeting
and, with respect to Shoreham, specifically noted that he had asked the
OfTice of the General Counsel to prepare a paper concerned with possible
avenues for expediting the determination on low-power opcration.

On March 22, Chairman Palladino sent a " working paper" containing
the substance of a possible Commission directive to Judge Cotter.22 It
conveyed the thought that a low-power decision should be rendered by
May 9 and, to that end, set out a suggested hearing schedule.28

Within a day or so, Judge Cotter responded with a draft order prepared
by him for possible Commission issuance.2' That order would have had.

'the Commission direct the conduct of an expedited hearing before a
newly appointed Licensing Board.)* Judge Cotter also included in the
draft a specific " recommended" schedule that called for (1) the hearing
on the applicant's March 20 supplemental motion seeking a low-power
operating license to commence thirty days after the filing of responses to
that motion; and (2) a Board decision in another thirty days - i.e., on
or about June 7.38 In comments following the draft, Judge Cotter stated
his opinion that the "[slixty day schedule is brutally tight. Definitely not
recommended but possibly achievable."22 _ .

3. On April 2, the Office of the General Counsel (OGC) furnished
the Commission with the memorandum that the Chairman asked it toi
prepare on the matter of expediting the determination on low-power

;

i
operation.23 One of the options discussed in the memorandum was a di-
rection to the Licensing Board to conduct an expedited hearing on the
applicant's March 20 supplemental motion.2* In this regard, OGC set

25 Individual Statement of Chairman Palladino, agere. at 11.

2'14 at 12.
Ilibid
28A cepy of this document was appended to an April 4 memorandum from the Chairman to his fellow
Commissioners. discussed at p. 31, spa.

jL 29A copy of this document likewise was appended to the Chairman's April 4 memorandum.
i

30 Cotter dran order at 1.
3t 14 at 6-7. This schedule would have allowed sixteen days for discovery and seven days theresher for
the riling of prepared testimony.The hearing would start in another five days and consume ten days.

3214 at 8.
April 2.1984 memorandum from Herzel H E. Plaine to Commissioners entitled "shoreham Low '33

Power Proceeding."
3414 at 2. The memorandum noted that a separate Licensing scard had been created to hear and
decide the mouen.14 at 2 n.2.

30

i

h,
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out a possible schedule, which called for a Board decision within eighty
days following issuance of the Commission order. OGC noted that
"[t]he demands placed on the parties by this schedule will likely be
viewed by some parties as unreasonable because of the technical com-
plexity of the issues."35

4. On April 4, Chairman Palladino sent a memorandum to the other
Commissioners on the subject of Shoreham, with a copy to, inter alia,
the "ASLBP" (i.e., Licensing Board Panel). Attached to the memoran-
dum were both the " working paper" sent to Judge Cotter and the draft
order prepared by him in response. The Chairman indicated that further4

action "on this or any other draft order" would await the comments of
the Commissioners on the April 2 OGC memorandum.)'

C. As earlier noted, the Licensing Board denied the disqualification
motion on the dual grounds of untimeliness and insubstantiality. On the
former score, the Board expressed the belief that the " alleged facts"
were known to the movants long before the motion was filed.27 More-
over, given the current established hearing schedule, tlie Board thought

' the June 21 filing "to be productive of unnecessary delays.")*
With regard to the merits of the motion, the Board explicitly denied

that any of its orders had been " influenced in the least by any of the
Commissioners, including Chairman Palladino, or by Chief Judge
Cotter, or by anyone else in or out of NRC,")'In addition, the Board ex-
plicitly represented (1) that its members "were not acquainted with any

:,
of the actions of the Commissioners alleged in the motion"; and (2)
that "the Individual Statement of Chairman Palladino before the Sub-

'

committee on Energy and Environment dated May 17,1984, is the only
l source of our information other than rumors, which we have

disregarded."** Still further, the Board stated that the expedited;

schedule adopted in the April 6 issuance was "the product of lits] own
judgment, and was not influenced or caused by anyone else."43

j By way of summary, the Board had this to say:

|- Each Board Member wishes to state, categorically, that there has been no outside in-
fluence or " pressure" exerted on them, individually cr collectively. Every decision

I'
I

\ 3514 at 3.
36 The Chairman requested that those comments be furnished no later than April 9.
37 order Denying Intervenors' Motion ror Disqualification or Judges Matter, Bright and Johnson Uune
25,1984) (unpublished) at 4.
381M Under that schedule. argumer.ts on discovery motions toolt place on June 22, discovery ended
on June 29, the prepared testimony was to be filed on July 16 and the heanns is to begin on July 30.
J* 14 at 5.
40IM
*114 at 6. ~ - -

31

_

!

_ _ _ ,_- _ _ _ .- - _ _ _ _ _ _ _ _



_

j or action taken by the Board was by full agreement among the three members, and
we expect it to continue to be thus. We further reject any notion of bias either for or
against any party in this proceeding.

The Board, neither individually nor collectively, was privy to the actions or ex.
changes cited at length in both the Motion and AfHdavit. Since this information was
not furnished to the Board, either in whole or in part, prior to the County's
pleadings, it is simply not possible to have been influenced by it. The actions of this
Board were dictated by no more than the simple, long-standing directive of the
Commission to discharse duties in an efficient and expeditious manner, CLI-818,

i
13 NRC 452 (1981).42

II. TIMELINESS

[ Within the past year, we had occasion to stress anew that motions for
disqualification or recusal must be submitted "'as soon as practicable
after a party has reasonable cause to believe that grounds for disqualifica-
tion exist.' "*2 This is because "any delay in filing a motion for disqualifi-

|
cation or recusal necessarily casts a cloud over the proceeding:. and in-
creases the likelihood of delay in the ultimate completion of the case in

,

the event recusal or disqualification is warranted and a new decisional-

ofTicer must be appointed."**
I As earlier noted, the Licensing Board concluded that the movants

'
failed to adhere to this admonition in the present case. Although not

i
resting our disposition of the referral on that ground alone, we agree;

with the conclusion.
The movants point out that their acquisition under the Freedom ofIn-

i formation Act of the notes taken by Judge Cotter at the March 16 meet-
ing*5 did not take place until " late May."" But it scarcely follow;, as'

they would have it,*' that the movants were not in a position to seek the .
;

|
Licensing Board's recusal at an earlier point. By their own admission,
the " bases" of the motion "did begin to become known in early
1984."*s And it would appear that, by April 27, the movants thought
that enough of those " bases" had surfaced to support an assertion that
the Licensing Board should step aside. For, on that date, Suffolk Coun-

,

,.

ty's counsel wrote a letter to the counsel for the other parties in Cuomo

!'
41 d at 1.1

i'
*3 Seabrook, more, i8 NRC as i198, querne from Mercus v. Dreaor. ODke of Workers' Comprannten

[
Programs, 548 F.2d 1044,1051 (D.C. Cir.1976).
** IMi

43 ee note 24, myre.S;
** SufTolk and New York Response, supra, at 2.

;
'' IM
** IM -

.
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v. NRC, the suit brought to enjoin the Licensing Loard's hearing
schedule." In Gat letter (at 2), counsel stated, later alia:

The County wit! file additional requests with the Commission for disestablishment
of the Licensins 'l >ard consistins of Judses Miller, Brisht and Johnson (beyond the
April 11 written request of the Suffolk County Executive) and also for recusal of
such Judses and Chairman Psiladino and Judse Cotter.

Assuming, however, that the movants nonetheless were justified in
resting on their oars until they received the Cotter notes, the question
remains why they then waited until June 18 before filing their first -
albeit incomplete - motion to disqualify the Board.58 On May 31, the
Licensing Board issued its new hearing schedule to replace the one vacat-
ed by the Commission on April 30.5' That schedule called for the discov-

i ery process to continue until June 29 and the hearing to commence on
July 30. As such, it should have removed all possible doubt that any en-

| deavor to disqualify the Board should be undertaken immediately.
,

Instead, on June 6 the movants filed their request that Chairman Palla-'

| } dine recuse himself52 and then waited almost another two weeks before
fining the motion at bar. In this connection, it is noteworthy that (1) pre-,

,

cisely the same events undergird both the recusal request directed to the'

.

Chairman and the disqualification motion addressed to the Licensing'

Board; and (2) as the movants might well have anticipated, the Licens-
ing Board has been required to hear and act upon certain matters while
the disqualification motion still awaits ultimate resolution - precisely
the situation that the prompt filing requirement is intended to obviate.s)

|
'

III. MERITS

It is well-settled thatg

"[Aln administrative trier of fact is subject to disquatincation if he has a direct,
personal, substantial pecuniary interest in a result; if he has a ' personal bias' against
a participant; if he has served in a prosecutive or investisative role with rosard to

.

# ee noie 15, mers, and accompanying tent. The letter is found at Attactunent 5 to the LILCO Brier,S
apre.
SeSee note I, apre.

l 53 order Establishing Schedule for assunted Hearins (unpublished).

| 525sc noes 20, myre. on June 22, thses snovenes Aled a meetson seeking the discuahaceties orJudge
' Cotest from any further partacepanos in this proceeding.
; 53 For example, on June 21 (the day the motion was ro64ed with the necessary affidavit) the Licensing

Board issued an unpublished order schedulins oral argurnent for June 22 on vanous pendens discovery
smatters. on June 27, two days eher the motion was denied by it and refstred to us, the Board senered *

,

an unpubhshed order connraung crel rulsass made ce June 22. - . .,

.
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I the same facts as are an issue; if he has prejudged factual - as distinguished from
legal or policy - issues, or if he has engaged in conduct which sises the appearance ~
of personal bias or prejudgment of factual issues."54 -

In this instance,' there is no claim that any of the Licensing Board mem-.
bers is biased against either of the movants, or that the actions of the -
Board created the appearance of such bias. Rather, it is plain from the
content of the disqualiScation motion, and most particularly its reliance
exclusively upon the disqualification standard set forth in the District of.
Colun@ia Circuit's decision in Cinderella. that the Board is charged
solely with impermissible prejudgment (or at least the appearance
thereof).

A. I . We have just seen that, in order to provide a basis for disquatin-
cation, the asserted prejudgment (or appearance of prejudgment) must
relate to " factual - as distinguished from legal or policy .- issues."

i indeed, that distinction was at the root of our rejection many years ago.
of the attempt to disqualify a Licensing Board member in the Midland
construction permit proceeding on the ground that a law review article
he had written reflected prejudgment of issues in that proceeding. We

'

there observed:

Reviewing the entire law review article, including each of the passages to which the
(movants! have referred, we find no evidence of prejudgment of any facts in issue.
Nor do we find any appearance of prejudgment. All that we find is an indmdual
who may have certain crystallized views - indeed. who may possess an "undertying
philosophy" - on the application of NEPA to the Commission's heensing process.
Previous decisions of this Board and the Commission have explicitly recognized this
situation as nondisqualifying. Thus, in the Ba,II.i case, we referred to Professor
Dasis' view, based on his analysis of the jurisprudence in this area, that ''the fact
that a namber of an adjudicatory tribunal may have a crystallised point of view on
questions oflaw or policy is not a basis for his disqualification."88'

Interestingly, and appropriately, Cindercl/a was one of the cases cited '
in Midland in support of the dichotomy between factual issues on the =
one hand and legal and policy. issues on the other. In that case, the
Federal Trade Commission had charged the Cindere!!a Career and
Finishing Schools with false and deceptive advertising. While the matter

54 ruNa Serrac EArorar amt Gas Ca (Hope Creek Generating station. Unit i1. AL 48 759.19 NRC 13,
20 (1984), esosma Caesumers foner (a (hfidland Plant. Units I and 2) AL AB.lol. 6 AEC 60. 65
(1973). As obsersed in // ope Carra. these are bawcally the same standards that soscan the disquahrna.
Hon or federal judges In its decisaan in Hession Larksme amt Poner Co. Gouth Temas Project. Units 1 & .

21. CLl 82 9.15 NRC 1363,1365-67 (1982). the commissaon emphasised the apphcabihty or rederal
judictat disquahricauon standards in this agency's e4udicatory proceedings.
ISALAB.101, sagws 6 AEC at 66 ifootnotes omitted). The ened andr case is NorrAcre ladene PuNr
Serrae Ca (Bailly Generating stauon. No.1). AL AB.76. 5 AEC 312,313 (1972L
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was pending before the full Commission on an appeal by the agency
stali from a hearing examiner's decision in Cinderella's favor, the FTC
Chairman delivered a speech in which he alluded to the facts of that ad-
ministrative proceeding as an example of deceptive advertising.
Thereafter, the FTC, with the participation of the Chairman in its
decision, reversed the hearing examiner on a finding that Cinderella had
engaged in unfair and deceptive advertising practices.

It was in this context that, in the course of remanding the case to the
agency for reasons unrelated to the Chairman's public statements, the
court ruled that he was disqualified from further participation. And that
the District of Columbia Circuit adheres today to the principle that only
the prejudgment of factual issues is disqualifying is manifest from its
very recent decision in the Southern fact /7c Communications antitrust
proceeding. As the court there stated:

It is well estabhshed that the mere fact that ajudge holds views on law or policy rele.
vant to the decision of a case does not disquahfy him from hearing the case. Scr.
e.g., Associarwn of Natwnal Adwrrosers, Inc. v. FTC,627 F.2d 1I$1, |I74 (D C. Cir.
1979) (" Administrators, and even judges, may hold views on questions of law prior
to participating in a proceeding."), cert. denied,447 U.S. 921 (1980); A/. at 1877
(Leventhal, L. concurring) ("even judges are not disquahfied merely because they
have previously announced their positions on legal issues"); United States v.
//aldeman, 559 F.2d 31,136 n.332 (D.C. Cir.1976) (en banc) (per curiam)
("although fixed, an opinion on the law is not disqualifying"), cert. denard. 431 U.S.
933 (1977). Indeed, we can barely conceive of a judge coming to a case without hold-
ing at least certain preconceptions that may alTect his approach to the case. "The
human mind, even at infancy, is no blank piece of paper. We are born with
predisposihons; and the process of educanon formal and informal, creates attitudes
in all men w hich affect them in judging situations, attitudes which precede reasoning
in particular instances and which, therefore, by definition, are prejudices." In er /P.
Linahan. Inc.,138 F.2d 650,651 (2d Cir.1943). If a judge approached every case
completely free of preconceived views concerning the relevant law and pohcy, we

I would be inchned not to applaud his impartiahty, but to question his qualification to
serve as a judge.5*

2, in light of the foregoing, it is immediately apparent that the pre-
judgment claim advanced by these movants must 101. For, despite the
invocation of the Cinderella standard, in sharp conttast to the situation
in that case the movants here have not identified any specific factual
issue that a disinterested observer might conclude had been prejudged
by the Licensing Board members. This is scarcely surprising. The Board
did not consider, let alone decide, any factual issues in its March 30 and

5* Semi 4rrs Parc/ir Commentraimas Co. v. A TA T. 740 F.2d 980,990 91 (D C. Cir.19843 trootnotes
omitted).
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April 6 orders - i.e., those Board orders to which the movants point as
evidence of the appearance of prejudgment. As we have seen, the March,
30 order did no more than call for oral argument on the applicant's Sup-
piemental low-power motion and the establishment of a schedule for the .
" expedited consideration and determination" of the issues raised by the
parties in connection with that motion. For its part, and insofar as object-
ed to by movants, the April 6 order provided the expedited schedule
and also ruled on the purely legal issue of the application of GDC 17 to
low power Shoreham operation."

We need add on this score only that it makes no difference whether'
the Licensing Board might have been influenced in reaching its judgment
on the scheduling and Iqalissues by what it perceived to be the thinking
of Chairman Palladino on those issues.58 There is a wide variety of possi-
ble sources to which an adjudicator might look in formulating an opinion -

f on a particular schtduling or legal question. We know of no authority,
and the movants point to none, for the proposition that an adjudicatory

| body's e.;titler ent to continue to participate in a proceeding hinges
upon how its | gal or scheduling conclusions happened to be shaped."

B. Were crejudgment of a legal or policy issue (or the appearance
thereoD a bris for disqualification, the movants' claim here would rest
on no better ooting. According to the movants, a disinterested observer
could justillat'y er:.2de (whether such was the fact or not) that the
Licensing Board was aware of the " chain of events" commencing with
the March 16 meeting and that these events led to a prejudgment on the
scheduling and GDC 17 questions.* The Licensing Board, however, has

D ee pp. 25 27. supre. We do not understand the movants to claim that the March 30 and Aprd bSa

orders created the impression that the Licensing Board had prejudged the ultimate question of the apph-
cant's entitlement to a low power hcense. Be that as il may, neither order is susceptible of that
interpretation The Board's G DC 17 ruhng did not, of itself. determme the low. power matier. Rather,
as the Board noted. that rufmg left for resolution certam futual issues $re F. 26. supre. And, whether
or not unduly tight in the totahty or circumstances. the Board's schedule for the heanns of those 6ssuesi

} was not so patently unreasonable as to permit an inference that the Board had already made up its mmd
i that low. power operation should be authorized.

58As shall shortly be seen, however, there is no record bases for assun'ing that the Board was even
aware of itw Chairman's thoughts respecting shoreham.
M Mamfestly, a Licensms Board member would not be justified in taking a cue on the ultimate merits -
et a controversy from the Commission's Chairman - or from any other NRC onscial for that matter.
Indeed such a forfeiture of the Board member's independence - and disregard of the solemn obhgahon
not to abdgate has or her adjudecatory responnebehties - would be estremely serious misconduct. In this
instance there as neither an emphcil allegation that such misconduct took place por any concrete evi-
dence from which it might be inferred

one other equally obvious pomt hkewise requires no more than paums mennon That an adjudgator
is not subject to disquahrgation for prejudgment on a legal or scheduhng assue does not mean that, af

*
erroneous. the conclusaon reached on the 6ssue cannot be successfully attacked. As previously noied. in
this instance both the espedited schedule and the GDC 17 ruims conismed in the April 6 order were
subsequently overturned, See p. 27. sapre.i

40 June 21 desquahrication motion, supre. at 2 4.
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expressly disclaimed that it was aware of any of the events prior to the is-
suance ofits March 30 and April 6 orders." Needless to say, if that dis-
claimer is truthful the Board could not have been influenced by what the
movants choose to characterize as the " Chairman's March 16 interven-
tion"*2 or by the developments in the wake o'the meeting on that date.
Ilence, in order to reach the movants' suggested conclusion, the disin-
terested observer would have to infer Orst that the Licensing Board's dis-
claimer was not truthful.

We find no possible foundation for a reasonable inference to that
effect. The movants point to the fact that, upon being constituted, the
Board immediately issued its March 30 order in which it referred to the
" expedited consideration and determination" of the matters before it.
The movants would have it that, in such a short time period, the Board
could not conceivably have reached on its own the conclusion that expe-
dition was warranted.o We disagree. For one thing, the Board members,

might well have been informed of their new assignment in advance of*

the issuance of the formal federal Register noticed and promptly em-
barked upon a study of the papers then in the record. For another, it

I may con 0dently be assumed that the Board members were generally fa-
miliar with the fully-constructed status of the Shoreham facility *5 and
the generic interest of the Commission in avoiding unnecessary delays
in the adjudication of license applications for such facilities." Armed
with that general knowledge, and the inference arising from its assign-
ment to the low-power phase of the proceeding,*' the Board quite under-
standably would have wished the oral argument to focus upon the possi-
bility of an expedited schedule.

The March 30 order did not, of course, contain a proposed schedule.
And it was only after hearing from the parties on April 4 that the Board
established the schedule of which the movants complain.*8 The movants

68 See p. 32. wpra.,
62 June 21 disquahncation motion, wpra, at 4.,

O id. at $.
64 such adsance notice would not hat been improper. There is no reawn why a Lacenung Board Panet
member should invanably be kept en the dark respecting a new assignment untd such time as the an.
nouncement of the assignment is sent to the frJers/ Actsser.
69Indeed, gisen the entensisc media attention that shoreham has attracted over a conuderable period
of time, it would have been virtually impossible for the Board members not to hne been aware of
shoreham's estuation.,
** $<r. c.r.. Stavnerar of Pohv en Conduct of Laynsser frarredman CLI t18.13 NRC 452 (198|1. cited
by the Board at 14 orits Aprd 6 order, wpra.
67 %e agree with our concurring colleague that there was good reawn for the Board to hne corkluded
that it was created to enable a more tapediteous deosson on the apphcant's supplemental low power .

motion than would hkely have been forthcommg from the Board chaired by Judge Brenner See p 40 ,
mfra.
** See pp. 25 26 wpra.
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would attach significance to the " striking" similarity they perceive *' be-
tween that schedule and the one set forth by Judge Cotter in his March
23 draft order.5 In our view, however, the two schedules are not suffi-
ciently alike that a fair-minded disinterested person would likely jump to
the conclusion that the Licensing Board misrepresented the facts when
it stated in effect that it had not seen Judge Cotter's draft order.
(Among other things, the latter provided sixteen days for discovery; for
its part, the Licensing Board was prepared to allow only ten days for that
purpose.)7' Moreover, had the schedule.e been closer, an objective ob-
server might still have been hesitant to indulge in the conjecture that
the Board members were untruthful.

Insofar as the Licensing Board's GDC 17 ruling is concerned, the
movants endeavor to tie it to (1) the nc"s that Judge Cotter took at the
March 16 meeting;72 and (2) the Cotter draft order.72 The former
referred to a discussed " alternative solution for low power" in these
words: "LILCO file proposal to get around dieselissue land] hold hear-
ing on operation at Iow power."74 The latter suggested that the Commis-
sion direct the Licensing Board to hold a hearing on that proposal.15
Even assuming that one or both of these documents could be taken as
communicating a judgment on Chairman Palladino's part respecting pre-
cisely how the GDC 17 issue should be decided (a dubious assumption
at best),76 it simply does not follow that the Board must have been both
aware of that judgment and influenced by it. The short of the matter is

,

there is absolutely nothing before us that lends any support to a reasoned
challenge to the Board's explicit representation that the GDC 17 ruling
in the April 6 order reflected its independent thinking on the issue.

What remains for consideration is the movants' attempted reliance"
upon the separate opinion of Commissioner Asselstine in connection
with the Commission's May 16 order reversing the Licensing Board's

,

GDC 17 ruling and providing a suggested hearing schedule.78 In that

*' June 21 disquahrication motion, spra, at 8.
M See p. 21 A note 31. wpra.
7i lbd
12 ee note 24. supra.S
73 une 21 disquahrication motion, spra. at 9-10.J

78 Cotter notes at I (emphasis in originalt
75 Cotter draft order, wpra, at 4. 54
76 To us, the cryptic Cotter note quoted in the text does not suggest that the Chairman had already
decided that the apphcant should prevail on the GDC 17 issue. And, sigmficantly when the issue utta-
mately came before the Commission, the Chairman jnined his colleagues in resersing the 1.scensing
Board's ruhng in the applicant's favor. CLl 84-8. wpra.
77 June 21 disquahfication motion, upra, at 11 & n.2.
7s CLI 84 8. wpra.19 NRC at |160.
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opinion, joined on the point by Commissioner Gilinsky in his own separ-
ate ' opinion," Commissioner Asselstine expressed his belief that this .
Licensing Board should be replaced.80 This was not, however, because
the Commissioner thought that the Board had been guilty of prejudg .
ment or, for some other reason,' was subject to disqualification based
upon its March 30 and April 6 orders. Indeed, the Commissioner did
not mention either of those orders but instead referred specifically only
to a subsequent Board order concerned with a quite different matter.8'
In these circumstances, there is no substance to the movants' suggestion
that Commissioners Asselstine and Gilinsky have demonstrated that the
Cinderella disqualification standard has been satisfied.82 :

For the foregoing reasons, we hold that the disqualification motion is
both legally and factually insubstantial.83 Accordingly, the Licensing
Board's denial of the motion in its June 25,1984 order is affirmed.

;
i It is so ORDERED.

I FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the

Appeal Board -

Opinion of Mr. Edles, concurring in the result:

I join the Board's result but wish to outline my slightly different path,
to decision. Because I do not believe that there is ample information to

M/J. at 1859.
'

so Id. at 1160.
sI /bd The disqual'rication motion at hand does not a!!ude to that order.i

s2 June 21 disquahrication monon, upra. at 11-12.
a3Because Mr. Edies concurs in this result, there is no need to dwell s' length upon our differences in
approach suffice it to say that, as indicated earher in this opiruon, we do not share his behef that the dis-
quahfication motion should be read as impliedly asserting that the Licensmg Board has created the ap-
pearance or prejudgment of ' the ultimate question or the apphcant's enutlement to a low power
hcense." See p. 40, utfra. For one thing, had mosants' counsel intended to advance such a claim, it is
reasonable to assume that they would have done so emphcitly and not left it a matter of implication. (In
tha regard, gnen their sensitnity, et is especially important that a# disquahrication motions set forth
their bases with particularity 3 5econdly, the movants have pomted to nothms that might support a
claim of apparent prejudgment of the plumate issue by the Licensmg Board. Thus, to imply such a claim
would be to do the mos ants the disservice of suggestmg that they seek to have the Licensmg Soard re-
moved on wholly frnolous grounds.

!
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~ lead a disinterested observer to conclude that the Miller Board has pre-
judged matters of substance before it I would affirm its decision Given, .

my view on the merits,I do not reach the issue of timeliness.
I do not believe that the County and the State have made out an ade- '

quate case for disqualification. In so concluding, I accept the Miller'

; ' Board's unchallenged representation that its members were in no way

i ' imisortuned by Chairman Palladino, Judge Cotter, or others. I also
accept their assertion that the' expedited schedule was of their own -
making.

That is not to say, however, that the Miller Board did n' t understand,o

or assume, that it was to move q'uickly on the low-power request. The
Brenner Board originally handling the case, after all, had set a schedule-

looking toward a decision on the issue of a low-peer license by the end
of 1984. Thereafter, it was decided that another board should handle the
pending application. At a minimum, th Miller Board must have rea- -'

soned that it was created in order to decide the low-power application on .
a faster schedule than the Brenner Board.

'

_ I share the majority's view, however, that neither the Board's belief,

i that expedition of the case was in accord with the wishes of someone in;
' I the hierarchy (if that was its' belief) nor its decision to expedite, standing

alone, constitutes a valid basis for disqualification. Court decisions indi--
cate that only where outside agents attempt by procedural means to in-
fiuence the substantive outcome of a case through external pressure on''

a presiding ofTicer might disqualification be in order.'
Suffolk County and the State allege more than impermissible

,

expedition, hr' wever. As my colleagues note, the Licensing Board is-
charged with the appearance of prejudgment. The majority believes that
the movants allege only prejudgment of discrete legal or policy issues, I

~ disagree. As I see it, the movants also claim that there is an appearance
that the Licensing Board has in some measure prejudged the ultimate
question of the applicant's entitlement to a low power license. The clear

~

import of the motion is that a di> interested observer would infer that the

.

Miller Board's actions were part of its involvement with the Chairman,

I Judge Cotter, and the NRC staff "in pursuit of aiding LILCO with an
' expedited' low power decision that 'got around' the diesel issue."2 The
March 30 decision to expedite the application, the ruling on GDC 17,

-

i See PA TCO v. federal Labor Relarmas Autherav. 685 F.2d $41. $69 n 46 (D C. Cir. l982); Nash v.
Cahraan 613 F.2d 10 (2d Cir.1980) Gut / Ort Corp. v. TPC. $63 F.2d $68. 610 Od Cir.1977); Tederat
Broadcastmg System v. FCC. 225 F.2d $60. $66 (D.C. Car.) (dictumn. cert. derrard sub nom. H HEC v.

-

,

>

federalBroadcasturc Syuem. 359 U.s. 923 (1955).

i: 2 June 21 disquahrication monon at i1.
--

4
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and the schedule outlined in the April 6 order are not the exclusive sub-
jects of the motion. They are, the movants believe, also indicia of the
Board's ultimate predisposition. The ultimate question on which the ap-
pearance of prejudgment is alleged - i.e., whether a license should -
issue - is a mixed question of fact, law and, perhaps, policy and
discretion, that could justify disqualification.

Applying the Cinderella standard, however, I think a disinterested
observer, familiar with the facts as now known, would conclude that no
substantive judgment on the eventual outcome of the application, or any
subsidiary factual determinations, has as yet been made. I do not suggest
that the movant's theory underlying disqualification - i.e., that the
Miller Board has been in some measure coopted - might not be inferred
by some cynical or skeptical observers despite the Board's assertions to
the contrary. Such allegation may well also demand a more searching ap-
pellate examination of any decision the Board may eventually reach on
the merits. But, on the basis of present information, I think it is more

;-

reasonable to conclude simply that the Miller Board saw its role as get--
ting the show on the road.s

f
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Cite as 20 NRC 42 (1984) ALAB-778

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Gary J. Edles

Dr. Reginald L Gotchy

in the Matter of Docket Nos. 50-352
50 353

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,

Units 1 and 2) July 23,1984

The Appeal Board affirms the Licensing Board's oral ruling denying
the intervenor's motion for a hearing in connection with the applicant's'
revised request for authority under 10 C.F.R. Part 70 to ship, receive
and store new fuel at the Limerick site prior to receipt of an operating
license for the plant. The Appeal Board also denies the intervenor's re-
quest for a stay of any movement of new fuel from the outdoor storage
area to inside the plant.

RULES OF PRACTICE: IMMEDIATELY APPEALABLE
ACTIONS

;

| A licensing board ruling that removes any possible adjudicatory im-
pediments to the issuance of a 10 C.F.R. Part 70 license by the Director
of the Office of Nuclear Material Safety and Safeguards (NMSS) is im-'

mediately appealable. Philadelphia Electric Co. (Limerick Generating
Station, Units I and 2), ALAB-765,19 NRC 645,648 n.1 (1984). .

i

i
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MATERIALS LICENSE UNDER PART 70: SCOPE

A Part 70 materials license does not permit operation of a reactor at
any power level, or even loading of the fuel into the reactor vessel.

RULES OF PRACTICE: PROOF OF SERVICE

Proof of service should accompany all filings with the Commission. A
certificate of service should show the names and addresses of the persons
served, the manner of service (e.g., deposit in the U.S. mail), the date
of service, and averment of the person making service. See 10 C.F.R.
Il 2.712(e),2.701(b). All filings must also be submitted to the Commis-
sion's Public Document Room or Secretary.10 C.F.R. % 2.701(a).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
(LAY REPRESENTATION),

Even though represented in proceedings by a non lawyer, a party is
expected 'o comply with the rules of practice. See Pennsy/rania Power

! and Light Co. (Susquehanna Steam Electric Station, Units I and 2),
ALAB-563,10 NRC 449,450 n.1 (1979).

RULES OF PRACTICE: ISSUES ON APPEAL

An adjudicatory decision is usually the product of the arguments
raised by the litigants. A party cannot be heard to complain later about a

,

decision that fails to address an issue no one sought to raise.

MATERIALS LICENSE UNDER PART 70:
RESPONSIBILITIES OF NRC STAFF

Notwithstanding the absence of a hearing on an application for a mate-
rials license under 10 C.F.R. Part 70, the Commission's regulations re-
quire the staff to make a number of findings concerning the applicant,

| and its ability to protect the public health and safety before issuance of
! the license. See 10 C.F.R. {{ 70.23, 70.31. Cf South Carolina Electric
l and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642,13

NRC 881,895-96 (1981), affd sub nom. Fairfield United Action v. NRC,

[ 679 F.2d 261 (D.C. Cir.1982).

.
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51ATERIALS LICENSE UNDER PART 70: APPLICATION
FOR LICENSE (AMENDMENT)

An amendment to a Part 70 application gives rise to the same rights
and duties as the original application.

MATERIALS LICENSE UNDER PART 70: HEARINGS

A person whose interest may be alTected by Part 70 licensing action is
entitled to some form of adjudication of that interest, though it need not
be a formal hearing before a licensing board. See section 189a(1) of the
Atomic Energy Act,42 U.S.C. f 2239a(l). The consistent agency prac.
tice, however, is for licensing boards, already presiding at operating
license hearings, to act on requests to raise Part 70 issues involving the
same facility. Limerick, supra, ALAB-765,19 NRC at 651-52.

RULES OF PRACTICE: CONTENTION (ADallSSIBILITY)

To be admissible for litigation in a licensing proceeding, the conten-
tion and its bases must be set forth with reasonable specificity.10 C.F.R.

s 2.714(b).

TECilNICAL ISSUES DISCUSSED

liandling and Storage of New Fuel at the Reactor Site;
Fire Protection of New Fuel at the Reactor Site.

APPEARANCES

Robert L. Anthony, Moylan, Pennsylvania, for intervenor Friends of
the Earth.

Troy B. Conner, Jr., Mark J. Wetterhahn, and Nils N. Nichols,
Washington, D.C., for applicant Philadelphia Electric Company.

Joseph Rutberg for the Nuclear Regulatory Commission staff.
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MEMORANDU'M AND ORDER
,

Intervenor Friends of the Earth (FOE) appeals and seeks a stay of a
! . June 19,1984, ruling from the bench by the Licensing Board during a

hearing on the application of Philadelphia Electric Company (PECo) for
<

a license to operate the Limeikk nuclear facility. See Tr.- 12,057 64.
; Through a motion, filed with the Licensing Board on June 18, 1984,
t FOE sought to submit unspecifieJ contentions based on PECo's June 7,

_

'

1984, revisions to its application, pursuant to 10 C.F.R. Part 70, for the
shipment, receipt, and storage of new fuel at Limerick. FOE also sought .

to stay movement of the fuel from outdoors to the refueling floor inside.

the plant. Relying principally on earlier decisions concerning PECo's
Part 70 application, the Licensing Board denied FOE's motion. See
LBP-8416,19 NRC 857, gird, ALAB 765,19 NRC 645 (1984).

As explained below, although we do not agree with all aspects of the
i

Licensing Board's oral ruling,' we find FOE's appeal to be without merit.' -,

f

''
\

The background of the instant appeal is reflected in two previous deci-
sions by the Licensing Board and this Appeal Board. See LBP-8416,

'

supra, and ALAB-765, supra. Briefly, PECo earlier applied under 10
C.F.R. Part 70 for authority to ship, receive, and store new fuel at

i
Limerickc in advance of obtaining a 10 C.F.R. Part 50 license to operate
the facility. FOE sought a hearing before the Licensing Board on the,

Part 70 application an.i tendered several contentions that it proposed to
litigate. The Board dismissed each for lack of basis and specificity. See 10
C.F.R. s 2.714(b). It also concluded that FOE had failed to supply a ;.

credible scenario for either a criticality accident or the release of harmful t

radiation through some means not involving criticality. We affirmed the .
*

Licensing Board's decision.2 In the absence of any litigable contentions,
i there was no need for a hearing on PECo's Part 70 application. Thus, .

; the Director of NMSS was free to issue all or a portion of the Part 70
" materials license" sought by PECo's application. On April 3,1984, the

t

i The Licenwng Board's ruhng remmed any possible a4udicatory impediments to the issuance or the
Part 70 heense by the Director or the of6ce or Nuclear Maierwl sarety and safesumeds (NMss). Thus,
the ruhng is immedutely appealable. See ALAB.763, sopra.19 NRC at 648 n I. Dur jurisdiction to pses
on FOE's appeal and stay request is pursuant to Commission order or March 22.1984 funpublished).
ALAB-763. sacra.19 NRC at 650 n 6
2 The Commisnaon dechned to reuew ALAB 763. making et adminneratively renal on June 8.1984 -

Robert L Anthony. foe's pro se representative, has petmoned ror judicial review or this action. Anib
ny r. PWk5har & rrar Co.. No. 84 3409 (Jd Cir. riled June 28.1984L

! ,
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}1

Director issued Materials License No. SNM 1926 authorizing PECo to'

-
receive, possess, and store a specified quantity of new fuel assemblies in
their shipping containers in the designated outdoor New Fuel Storage
Area at Limerick.

Prompted at least in part by a request from the NRC staff for more in-
formation about the remaining portion of its Part 70 application, on
June 7s'l984. PECo provided that information and " revised" certain
portions of its earlier application. It also requested the staff to issue the
remainder of the license authorizing movement to the refueling floor for
inspection and storage in the fuel pool. See Letter from B.L. Serini
(NRC) to S. Payton (PECo) (April 25, 1984); Letter from Gallagher/
Kemper (PECo) to R.G. Page (NRC) (June 7,1984) and Attachments
[hereafter, " June 7 Application"). PECo's revisions to its Part 70 appli-4

cation and the request to move the fuelindoors are the source of FOE's
present concern.3 Although FOE's June 18,1984, filing with the Licens-
ing Board was styled " Contentions Based on New Matter . . ." relating
to the Part 70 application, FOE in fact proposed no specific contentions,
"reserv[ing] the right to submit these to the Board if and when revisions
of the license in the proper form are submitted."

The Licensing Board found no need to await responses to FOE's June

.

18 motion and denied it summarily. The Board ruled that its previous

! decision, LBP 84-16, supra. " finding no health and safety or any other
impact to the then-proposed contentions . . . under the proposed Part 70
licensel,] . . . subsequently issued, . . . still appl [iesl." Tr.12,058. The

<

Board thus declined "to revisit the issue again," and suggested that, in
,

any event, it did not have jurisdiction to do so. Ibid. The Board also'

stated that "It]he fact that there may be changes under the license or
conditions does not affect the very basic findings which we made in;

i rejecting the contentions lin LBP-8416]." Tr.12,059. In the Board's
view. "any further changes under the license" do not have "to come;

before and through the Board." / bid. See also Tr.12,062.
On appeal,' FOE argues that both the Licensing Board's earlier deci-

sion in LBP 8416 and our affirmance of it in ALAB 765 are limited to

!
3 foe has also rded monons before the Licensms Board, and argues here before us as well,in oppow-

tion to PEco's May 9,1984. monon for an enpedited partial initial decision and low power license to
load and test fuet in the reactor. The Licensms oard has not yet ruled on the vanous monons concern-s
ing any low power authorisat6on, Thus, there is no decision 6n this regard that could be appealed.
Accordingly. foe's low power and related arsaments, sprmkled throughout its Part 70 appeal, are nos
property before us and wdl not be addressed. We emphasize that a Part 70 matenals license does not
permit operation of the reactor at any power levet, or even loadmg of the fuelinto the reactor vessel
* foe's appeal does not sontam proof of service, as required by the Commission's Rules of Pracuse A

certericate of service should show the names and addresses of the persons served, the manner of service *

(e.g. depout in the U.s. madi. the Jane of service, and averment of the perwn mding service. Su 10
IConomarill
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storage of the new fuel assemblies outside the plant buildings, whereas
its present concern is the movement inside, uncrating, and indoor stor-
age of the fuel. FOE also points to the revisions of PECo's Part 70
license application as new matter not encompassed in the earlier Board
decisions. FOE concedes that it did not proffer any cor.tentions based on
this new matter, but claims it reserved a right to do so. In.that
connection, it presents four " contentions" to us in its appeal papers.
Both the NRC staff and applicant oppose FOE's appeal.

II.

FOE's argument that the two earlier Board decisions on PECo's Part
70 application concern only the outdoor storage of the new fuel assem-
blies is without merit. To be sure, the principal focus of both LBP 8416
and ALAB-765 is the temporary storage of the fuel outside the plant in
the New Fuel Storage Area. But those decisions necessarily focus on the
outside storage because that is the primary area to which TOE directed
its arguments. PECo's original Part 70 application 5 clearly included a re-
quest for authority to move the new fuel inside the plant for storage.
See, e.g., PECo Amended Application for Special Nuclear Material
License for Limerick Generating Station Unit No.1 (attached to Letter
from B.H. Vo !:r to Licensing Board (February 21,1984)) [hereafter,s
" January Application") at 2, j l.2.1; 3-4, i 1.2.3; 8. l 1.2.4.2: 17-18,
f 2.2.4.2; I819, i 2.2.4.3; 20, t 2.2.5.2; 20 21, t 2.2.5.3; 23 24, t 2.3.2.
Thus, FOE could have raised contentions about indoor as well as out-
door storage at the time of its earlier filing that led to the decision in
LBP 8416. In fact it did so, to a limited extent, and the Boards' deci-
sions address those arguments accordingly. See, e.g., LBP 8416, supra.
19 NRC at 871, and ALAB 765, supra,19 NRC at 655, concerning
FOE's proposed contention on the overhead crane, which is inside the
plant.

Simply stated, an adjudicatory decision is usually the product of the
arguments raised by the litigants. A party cannot be heard to complain
later about a decision that fails to address 7 issue no one sought to

C F R H 2 fl2(e#,2.70lf bt foe's appeal aho does noi show that any copies mere rded, as required.
moth the Commission's Pubhc Document Room or secretary. Set 10 C F R. 4 2 701(at % e remind
foe that esen though it is represented in this proceeding by a non.lamper,it is espected to comply wii%
she Rules or France. See Penantrenar Power and Larer Ca tsusquehanna sicam Electric station, Units e

I and 23. ALAB-563,10 NRC 449,450 n.1 (1979f.
5We rerer to PECo's Part 70 apphcation, as amended and submitted to the stair en January 1984, as sis

"oris nal" apphcatsen because that was ennentiaHy the sersson under consideraison in LBP-8416 and
AL AP 765. In rect. PECo's first Part 70 riteng mas en June 1983. See ALAB 765. sure.19 N RC at 649.
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raise. Thus, the fact that the Licensing Board's and our earlier decisions
speak principally to outdoor storage of the new fuel is a direct reflection
of FOE's concerns, as expressed to us. Further, it is too late now for
FOE to raise issues in connection with PECo's original Part 70
application. See p. 51, litfra.

FOE's earlier failure to propose any litigable contentions meant that
no hearing was required for PECo's original Part 70 application. The
Director of NMSS was therefore " authorized" to issue the entire special
nuclear material license sought by the application as it was then worded.
Notwithstanding the absence of a hearing, however, the Commission's
regulations require the staff to make a number of findings concerning
the applicant and its ability to protect the public health and safety before
issuance of the license. See 10 C.F.R. ll 70.23,70.31. Cf South Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1).'

ALAB-642,13 NRC 881,895 96 (1981), affd sub nom. fairfic/d United
Action v. NRC, 679 F.2d 261 (D.C. Cir.1982). Pursuant to those
responsibilities, the Director issued only that part of the license that
would permit outdoor storage of the fuel and requested additionalinfor-
mation from PECo. PECo provided that information by revising its appli-
cation on June 7.

To the extent that PECo's June 7 revisions significantly amend its car.
lier application, neither our earlier decisions nor FOE's earlier proposed
contentions could have addressed those amendments.* We therefore
agree with FOE that this is new matter, giving rise to the same rights
and duties as the original application. In ALAB 765, supra,19 NRC at
651, we observed that a person whose interest may be affected by Part
70 licensing action is entitled to some form of adjudication of that
interest, though it need not be a formal hearing before a licensing'
board.' We also noted, however, that "[tlhe consistent agency practice '
. . . is for licensing boards, already presiding at operating license
hearings, to act on requests to raise Part 70 issues involving the same-

facility." Id. at 652. We thus went on to uphold the Licensing Board's as--

sertion ofjurisdiction in this proceeding over PECo's Part 70 application.'

In this circumstance, we think it was proper for FOE to return to the"

Licensing'. Board with its complaints about the June 7 revisions to
,

- - PECo's materials license application. We therefore disagree with thef. '

Licensing Board insofar as its oral ruling here on appeal suggests that it
- -

* The Licensing Board's oral rutins and the pleadings filed by roe and PEco refer to a "hcetae .

ameavispent" A hreer amendment, however. 6s not what es actually at issue here - rather, an amend.
* *

g ment (i.e.. PrCo's June 7 revisions) to that port or the Part 70 appharms ror uhech no bcense has yet

-
toen sneesed

,

' Thn nshe es derived rrom section 1894411 or the Aiomas Energy Act. 42 U s C. 6 2239a(lL
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was without authority even to consider any contentions based on the ap-
plication es recently revised.8

This ruling, however, constitutes harmless error, for FOE actually pro-
,

posed no contentions to the Licensing Board based on the revised
application. FOE's claim that it reserved a right to submit contentions at
a later time must fail. FOE appears to base this claim on its view that the
revisions to PECo's license application were not submitted to the Board
property. But all that the Commission's regulations seem to require with
respect to Part 70 applications is submission to designated NRC sfa/J
olTices. See 10 C.F.R. fs 70.5,70.21. Compare 10 C.F.R. % 2.101.'

We need not determine, however, what constitutes " proper submis-
sion" of Part 70 documents. Ilere, the important fact is that PECo sent
copies of the revisions to its Part 70 application to FOE's representative,
the other parties, both the Licensing and Appeal Boards, and the Com-
mission's Docketing and Service Branch on or soon after June 7,1984.
Indeed, FOE acknowledged its " receipt" of this document from PECo

: in its June 18,1984, motion before the Licensing Board.88 Hence, there
is no justification for FOE's failure to submit contentions to the Licens-
ing Board along with its other more generalized arguments.

FOE now attempts to cure this infirmity in its case by proposing fouri

" contentions" to us in its appellate papers." We would ordinarily
remand such a matter to the Licensing Board, leaving it to determine
whether the contentions are too late and, if not, whether they have
merit. But, as we explain below, the contentions are clearly without
merit. A remand in this circyimtance would result in an unproductive
use of both the Commission's and the parties' resources. For this reason

a The Board's ruimg is somewNt ambiguous: it could be understood to mean that the very breadth or
its earhet opmen m LBP-8416 froverms both critwahiy and noncriticality accidentst wauld necessarily
dnpose of um contentions that muld arne from the Part 70 apphcanon. See Tr.12.04s 12.062. we
would agree that the laws or physws and the physwal properties of the new ruel assembhes here mvolved
- whwh undergirded the Board's opmeon m LBP-8416. as well as ours m ALAB 765 - crect substan-

i taal otntacles to the formulation of a htigable contention. We are not prepared to assume. however. that
the) elTect an absolute preclus on or such a contention. In any event. as esplamed above, a part) is en-
titled to an opportumty to attempt the proposal of an admissible contenuon,
'In ALAB-765 suiva.19 NRC at 651 n.10. 657 n 20. we noted the absence or any clearcut notice re-

quirement ror materials twenses. See 10 CLR. ( 70.21(d) (documents relaimg to Part 70 apphcations
"may" be made available for pubhe inspection >. We renew our suggesnon in ALAB.765 that the Com-
mission consider estabinhing clearer procedures for the handhng of matenals hcense cases.
N Thus. the problem of PECo's radure to notify the Board and pernes of its original Part 70 appleation
- discussed m ALAB-765, supra,19 NRC at 656-57 - as not present here.
l' PECo argues that these contenhons " clearly could have been profrered by ROE m its learherl mo-
tions" to the twensng Board. and cites one example. Applicant's Response duty 20.1984) at 12. As is
shown at pp. 50 52. Wre. apart from that one example. roe's contennons concern PECo*s June 7 revi-

*

sions and clearly could act have been proffered earher.
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alone, we take the unusual step of briefly discussing FOE's proposed
~

contentions.'2
FOE's first cortention concerns { l.2.4.2 of PECo's application, which

has been revised to provide that "[ alt least one of two water sources
. and two fire pumps . . . will be available" for fire protiqtidn of the

.

new fuel inside the plant. June 7 Application at 8, { l.2.4.1. This section
previously stated that "[alli fire protection systems . . . will be in place
and operative . . . " January Application at 8, { l.2.4.2. FOE claims that
an explosion from a nearby pipeline or railroad accident would collapse
the cooling towers, damaging the nonsafety pumphouse and disabling -
both fire pumps. Thus, " fire protection cannot be assured 'operativey

'

until mitigating measures against these explosion hazards have beDn car i
- *

ried out." FOE Appeal (July 3,1984) at 2. But as in the case of the con Ji b :i
tentions dismissed in LBP-84-16, FOE again fails to provide an adequate -
basis and specificity for its contention. See 10 C.F.R. { 2'.714(b).
Indeed, the particular risk that is of concern to FOE is not even.

''

indicated.
I Given that FOE's proposed contention is directed to thfrevision to

{ l.2.4.2 of the application,'' however, we assume that its basic concern
is with the apparent' lack of r Jundancy in fire protection. We further' ~

assume that FOE is fearful that a fire (of unknown origin) on'the refuel- ~
ing floor might become uncontrollable in the absence of sucti protecti,on , , ,

and destroy the cladding and other shielding around the fuel, theteby
facilitating the emission of harmful levels of radiation. But even if such' *
an unlikely destruction of the fuel cladding were to occur,Te e'xplairled
in ALAB-765, supra,19 NRC at 654, that unprotected ceramie' uranium
dioxide fuel pellets of the involved enrichment "would emit radiation dt
lev;;is well below the dose limits set by the Commission in"Id'C.F.it'.
Part 20." See Affidavit of Norman Ketzlach (March 13,1984) ht'2-3o

i

Thus, even with our aid in fleshing out its contention, FOE has failed to e
'

posit a credible risk that warrants further consideration.
FOE's second contention is based on PECo's revision to [2.2.5.S o,f

its application. In response to the staffs request, PECo specified 'thaf the
minimum distance on the refueling floor between (i) a pile of shipping' .

containers loaded with new fuel and (ii) other fuel assemblics (e.g.,
open containers and those at the inspection station) will be (We feets
The minimum distance between a pile ofloaded shippinF containers and ,

'

w
12Other heigants should not take this as a cue, however, to bypass twensing boards in similar rushio_n in

x .the ruture.
13And, as explained abote at p. 42. foe's claims at this juncture can properly be tused selv en the
June 7 revisions 10 the application. It is too late to raise argurnents about the originap Part 70

*
~

apphcation. Scr aho p. 5i. m/ra.
47
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: the spent fuel racks will be 23 vertical feet. See Letter from B.L. Serini,Q y

~% gf ,(
,

supra, Enclosure at 2; June 7 Application at 21, { 2.2.5.3. FOE's conten -
3_ tion does not challenge the distances themselves as inadequate; rather,'

,.y
'^

q,' FOE complains that there is no mechanical means to assure that these
t t - distances will be maintained. FOE Appeal at 3. Presumably, FOE is con-

[ > , 1. - cerned here about a criticality accident, though it does not so state. But5-

'~ FOE has failed to explain why such special assurance is necessary in thisW m '
*

instance.m[ I $, In the first place, FOE does not provide the elements of a credible sce-
, ,

- *. } .
nario for a criticality accident involving these new fuel assemblies. See* *

j ,i ALAB-765, supra,19 NRC at 654. Further, if PECo's application is,

T '
x' granted and a license based thereon is issued, the maintenance of the'

, . ,

specified distances between groups of assemblies will necessarily be a
A'" l condition of that license (just like many' other aspects of the*

g
.

application). Failure to observe that required spacing would be a viola-
,

! tion of the terms of the license, subjecting PECo to NRC enforcement'

,

Q,, action and possible civil penalties. That provides the incentive to' :
,

[v i " assure" maintenance of these distances, especially in the absence of
; | any basis for requiring more.

'
'

FOE's third proposed contention concerns i 2.2.5.4 of the application
and asserts that "[t]here is no qualification for auxiliary hoist or cherry

p . z,j; 3 .
picker . . . ." FOE Appeal at 3. Apart from the fact that FOE again fails
to explam what it means,'* f 2.2.5.4 was not revised by PECo's June 7> s

,,
% %- filing. Compare January Application at 21, j ".2.5.4, with June 7 Appli--ss

cation at 21-21 A, j 2.2.5.4. Thus, FOE is estopped from raising any newp
~

contentions on this matter, unless it satisfies the Commission's criterias

lh p''-- for admitting late contentions,10 C.F.R. f 2.714(a)(1) -- which FOE
's has made no effort to do.
-

! Finally, FOE refers to 'the revision of f 2.3.2, which gives PECo the
% option of storing the new fuel assemblies in the spent fuel pool either'

underwater or dry. FOE argues that dry storage does not afford safe pro-"

4'- tection against a criticality accident and that storage in borated water is
i " required." FOE Appeal at 3. FOE provides no reference to such a re-

V quirement and we can find none. See, e.g., NUREG-0800, NRC Standard
Review Plan (SRP), s 9.1.l; American National Standard ANSI /ANS-,,

'

57.3-1983. Indeed, dry storage of these new fuel assemblies logically pro.Q s

! vides more protection from a criticality accident because water acts as a
" moderator" necessary to achieve and to sustain a critical chainm

s -- A
,

~ k
Y Y ', 14 foe refers to "FsAR [ Final safety Analysis Reportl Table 2.1 'Nonenernpt heavy load handhns

, q".

' f' system.*" We can rnd no such reference. We call foe's attenuon. however to FsAR. t 9.1.5. which -
*1 discusses the qualdical on or the reactor enclosure crane.

,
t
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reaction. See ALAB-765, Supra.19 NRC at 654.'5 Thus, this contention
as well lacks any basis.

In sum, any significant amendment to a Part 70 application gives rise
to the same hearing rights as the original application. Given the Licens-
ing Board's previous assertion of jurisdiction over PECo's original Part
70 application, it was reasonable here for FOE to return to that Board
with its concerns about such amendments. FOE failed to propose any
contentions to that Board, however, and those it seeks to raise befort us
are without merit. We therefore affrm the Licensing Board's ultimate
ruling denying FOE's June 18 motion and deny its request for a stay.

It is so ORDERED.

FOR THE APPEAL BOARD

!

C. Jean Shoemaker -
Secretary to the

Appeal Board

18 This is not to suggest that storage of new fuel in water is not safe Rather, the oserall conditions of
the pool and configuration of the fuel must be such that certaart commission standards for protection
against criticahiy are satisfied. Ser sRP, t 9 l.i. supra. FOE here raises no speciree challenge to the criti-
cahiy calculations performed for the Limerick fuel pool. Ser FsAR. I 9.l.2.3.l.

We also note that the boron in the borated water that foe claims is required" is already present in

j the boral plates in the fuel pool racks. See January Appheation at 4-$.11.2.3.l; 18-89. t 2.2 4.3.
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Cite as 20 NRC 53 (1984) LBP-84-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. George C. Anderson

Dr. Hugh C. Paxton

i

in the Matter of Docket No. 50 482 OL
(ASLBP No. 81-453-03 OL)

KANSAS GAS & ELECTRIC
COMPANY, et al.

(Wolf Creek Generating
Station, Unit 1) July 2,1g84

The Licensing Bo.:rd issues an initial Decision authorizing the is-
suance of an operating license for the Wolf Creek Generating Station,
Unit No.1, provided two conditions have been met prior to the issuance
of the operating license.

RULES OF PRACTICE: STIPULATIONS'

IIaving accepted the benefits of a stipulation, one is estopped from
'

challenging it. To/cdo Edison Co. (Davis-Besse Nuclear Power Station).
ALAB-300,2 NRC 752,767-68 (1975).

OPERATING LICENSE ilEARINGS: ISSUES FOR
CONSIDERATION

At the operating license stage, a Licensing Board passes only upon
contested matters. While a Licensing Board has the residual power to
delve into any serious matter, even if no party has put it into issue, here
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the Board determines that there were no serious matters which it should
raise sua sponte, and thus, the decision as to all other matters which
need be considered prior to the issuance of this operating license is the
responsibility of the NRC Staff and it alone.10 C.F.R. 55 2.104(c),
2.760a; 10 C.F.R. Part 2, Appendix A, Vill (b); Consolidated Edison Co.
of New York (Indian Point, Units 1, 2 & 3), ALAB-319, 3 NRC 188
(1976).

RULES OF PRACTICE: FINDINGS OF FACT
If the Licensing Board, pursuant to 10 C.F.R. l 2.754, directs that all

parties should file proposed findings of fact, conclusions of law and
briefs, any party failing to file these submissions shall be deemed in
default. Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit
2), ALAB-280,2 NRC 3,4 n.2 (1975).

EMERGENCY PLANS

Emergency planning is a continuous process and a Licensing Board's
findings are predictive.

EMERGENCY PLANS
Minor details, which are not set forth in the emergency plans, are a

proper subject for post-hearing resolution by the NRC Staff. Louisiana
Power and Light Co. (Waterford Steam Electric Station, Unit 3),
ALA" 732,17 NRC 1076,1106 (1983).

TECHNICAL ISSUES DISCUSSED

Emergency Plans.
;
1

APPEARANCES

Jay E. Silberg, Esq., and Delissa A. Ridgway, Esq., for the Applicants

Myron Karman, Esq., for the United States Nuclear Regulatory
Commission

Brian Cassidy, Esq., for the Federal Emergency Management Ageney
.

_

John M. Simpson, Esq., for the intervenors
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INITIAL DECISION
(Operating License)

Opinion

1. INTRODUCTION

A. Background

On May 17,1977, the Nuclear Regulatory Commission ("NRC")
issued a construction permit to the Wolf Creek Generating Station, Unit
No.1 (" Wolf Creek"). Wolf Creek is located in Coffey County, Kansas,
approximately 53 miles south of Topeka,75 miles southwest of Kansas
City, and 100 miles east. northeast of Wichita. On August 5,1980,

-
'

Kansas Gas and Electric Company ("KG&E"), Kansas City Power &
,
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Light Company, and Kansas Electric Power Cooperative, Inc. (collec.
tively " Applicants") filed an operating license application for Wolf
Creek.

Wanda Christy and Mary Ellen Salava ("Intervenors") sought a hear-
ing and were admitted as intervenors based on a contention challenging
the workability of the emergency evacuation plan. Kansans for Sensible

~

Energy ("KASE") was admitted as an intervenor together with its con-
tention on Applicants' financial qualifications.'

Following the completion of initial and supplemental discovery, the
parties negotiated, and the Atomic Safety and Licensing Board ("Licens-
ing Board") ultimately adopted over 300 extremely detailed contentions
on the workability of emergency evacuation, which were grouped under
thirty two headings. (Unpublished Order of July 28, 1983). Some of
these were subsequently withdrawn, leaving 216 contentions admitted
as issues in controversy. ._

Evidentiary hearings took place on January 17 21,23 26 and February--

14 16, 1984 in Burlington and Emporia, Kansas. Limited appearance
i statements were also taken. During the course of the hearings, the

Federal Emergency Management Agency (FEMA) tendered a document
entitled " Interim Findings on the Adequacy of Radiological Emergency
Response Planning by State and Local Governments at the Wolf Creek
Generating Station, Burlington, Kansas (December 13, 1983, revised
January 5,1984)." This document was admitted into evidence as FEMA
Exhibit 3. Also, the Coffey County Contingency Plan for Incidents In-
volving Commercial Nuclear Power, Revision September 1983, and the
State of Kansas Plan, Annex A,' Nuclear Facilities incidents Response
Plan, to Assistance R, Nuclear Emergencies of the State Disaster
Emergency Plan, September 1983, were admitted respectively as Appli-
cants' Exhibits I and 2.

,

Iin an unpubhshed order or June 9.1982, the Board dismissed KAsE as a party and its contenten
because. effective March 31.1982, the Commission had amended its regulanons to remove fmancial,
quahncahons issues from, among other things, proceedmss involving operating hcense apphcations by
electric unhanes. Upon appeal by K AsE. the Appeat Board held the appealin abeyance pending a deci--
soon m a federal court upon a petition for review of the amended Gnancial quahGcations rulc. On Febru-
ary 7.1984, in Arw Emrload Coahtee on Ausser fo#urion v. AAC. 727 f.2d 1l27 (1984), the Court or
Appeals for the Distnct of Columbia granted the remion. and remanded the rule to the Commission for
further proceedmss consistent with its opimon. K AsE moved for remstatement. and. on A pnl 30.1984
the Appeal Board estended the time for the Ghng of respomes to 4 days followmg the issuance of the
Commission's new pohey statement, which, it understood would be issued withm a few days _ The Finan-
cial QuahGcations statement of Pohey, daied June 7.1984. 49 Fed. Iteg 24.111 (l984). stated that the
Commission's March 31.1982 rule (chmmating case by. case Gnancial quahGcation review requirements

-!' for electric utthhesi will conunue in efrect until 6nalizanon of the Commission's responw to the
Court's remand, and directed the hcensms and appeal boards to proceed accordingly. .

In addiuon. we would note that we are aware of the decision in Cems e/ Comeraril 5,rnmis r. S AC.
~

735 F.2d 1437 (D.C. Cir.1984) we understand that the Court's mandate will not issue far 45 dan

|_
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The Applicants filed their proposed findings of fact, conclusions of
law and brief in the form of a proposed initial decision on March 20,
1984. The Intervenors filed a similarly captioned submission on March
30,1984, and on April 9,1984, the NRC Staff and the Federal Emergen-
cy Management Agency filed a joint submission. Applicants filed a reply -
on April 19,1984.

B. Content of Opinion and Findings

The first part of this initial Decision begins with the Licensing Board's
Opinion, which encompasses an Introduction, the text of an opinion by
the Appeal Board addressing Emergency Planning Regulations, an analy. ,

sis of the Contentions, and a Conclusion.2 The second part of the Initial
Decision consists of the Board's Findings of Fact, Conclusions of Law,
and Order.

It should be noted that all of the proposed findings of fact and conclu-
sions of law submitted by the parties that are not incorporated directly
or inferentially in this initial Decision are rejected as unsupported in law
or fact or as unnecessary to the rendering of this Initial Decision.
Further, it should be noted that, at this, the operating license stage of
this proceeding, we pass only on contested matters. While we have the
residual power to delve into any serious matter, even if no party has put
it into issue, we have determined that there were no serious matters
which we should raise sua sponfe, and thus, the decision as to all other
matters which need be considered prior to the issuance of this operating
license is the responsibility of the NRC Staff and it alone.10 C.F.R.
ll 2.104(c),2.760a; 10 C.F.R. Part 2, Appendix A. Vill (b); Consolidafed
Edison Co. of New York (Indian Point, Units 1, 2 & 3), ALAB 319,3
NRC 188 (1976).

2 We relegate to a footnote a matter raised by lmersenors in their brief under the heading " Issues en
Controsersy." In a Memorandum and order of January 5.1984 (LBP 841.19 NRC 297. the Board had
admitted a late-filed contenuon which alleged that the Town of waserfy and certain of its schoots
should be included in the plume esposure pathway emergen6/ plannmg tone %a a stipulauon esecuted
by all the parties, it was agreed, among other things. that Intervenors methdren the contenuon. that the
espansion of the LPZ to mclude Waserly and its schools would be shown in the Coffey County Plan.
that various procedures or items would be prouded for in the County Plan. and that other items would
be furmshed to Waterly ashools and houschulds. The Board accepted this stipulaten on February 24
1984 arpt et was admitted into esidence as All Part:es' Ethibes 1. The Intervenors non urge m their bnef
that the operaung license should not be issued unut sti the condinons snecified in the stipulanon are set
forth an the Couni, Plan and untd the Applicants and Coffey Count) have demonstrated that they have$,

met all the condiuons m the stipulation. Intersenors cannot be heard to advance such an argument. T he
Waterly Contenuon has been withdrawn as an issue in controversy. and the Intersenors did not reserve

-

m the stipulation any right 10 raise these restrictions. Moreover. in hasms accepted the benefits of the
Toledo Ed< son Co.siipulation the intersenors are estopped from making such an argument.

(Davis Besse Nuclear Power stauoni. AL AB-300. 2 NRC 752. 767 63 (19751.
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Finally, it should be noted that, pursuant to the decision in Virginia
E/cctric cnd Power Co. (North Anna Nuclear Power Station, Units I and
2), ALAB-491, 8 NRC 245 (1978), the NRC StalT stated in the Safety
Evaluation Report of April 1982 (Staff Exhibit 2), that it would therein
evaluate thirteen applicable unresolved generic safety issues. Witi. re-
spect to twelve of these uncontested issues, the Staff explained why op-
eration could proceed even though an overall solution had not been
found - as to each of there the Staff cor cluded that Wolf Creek could
be operated before ultimate resolution without undue risk to the health
and safety of the public. We conclude that the StalT has taken these
issues into account and we are satis 0ed that the Staff has dealt appropri-
ately with these generic safety issues. Ilowever, with respect to A 46
Seismic Quali6 cation of Equipment in Operating Plants, the Staff stated
that it had not completed the seismic review of equipment in the Wolf
Creek plant and would report on its review in a supplement to the SER.

I Since Supplements 14 did not address this matter, in a letter of June $,
1984, the Board requested that the Staff provide,in afDdavit form, a full,

and detailed explanation as to why it is acceptable to permit Wolf Creek
to operate in the face of this safety issue under study, and, although this
was an uncontested issue, invited comments by the other parties. The
Staff attached to its covering letter of June 14, 1984, the afndavits and
professional qualifications of two Staff members. The Applicants timely
submitted their comments, however, FEMA and the Intervenors did
not submit comments. On June 27, 1984, the Board reopened the
record solely to admit (a) the Board's letter of June 5,1984, as Board
Exhibit 1. (b) the Staffs submission of June 14, 1984, as Staff Exhibit
3, and (c) Applicants' letter of comments dated June 21,1984, as Appli-
cants' Exhibit 7.

t One Staff member, the Task Manager in the Generic Issues Branch of
the Division of Safety Technology, whom we deem competent to attest
to the matters in his affidavit, stated that unresolved safety issue A-46
had been incorrectly included in the Wolf Creek SER because i 3.10 of
NUREG 0800 requires that plants like Wolf Creek whose construction

>

~

permit applications were docketed after October 27,1972, should be de-
signed to meet the current seismic design criteria. After reading
NUREG-0800, we agree. Apparently, in order to present a complete pic-
ture to the Board, another cognizant Staff member, a mechanical engi-
neer in the Equipment Quali0 cation Branch, proceeded to state in sub-
stance that the seismic qualification review team's site audit in Decem-
ber 1983 showed that the seismic and dynamic qualiDeation program of

,

equipment as installed at Wolf Creek met the requirements of specined _.
current licensing criteria, and that the Staff anticipated by the fuel load
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date of Wolf Creek in October 1984 that all open items related to the
site audit will have been resolved. He also opined that that USI A-46
had been incorrectly included in the Wolf Creek SER since it applied
only to the seismic qualification of equipment in operating plants. We
agree - A-46 reflects that its objective "is to establish an explicit set of
guidelines that could be used to judge the adequacy of the seismic qual-
ifications of mechanical and electrical equipment at all operating plants in
lieu of attempting to backfit current design criteria for new plants."
(Emphasis added).

Thus, we conclude USI A-46 is inapplicable as an unresolved generic
safety issue in the instant case.

II. EMERGENCY PLANNING REGULATIONS

in Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-732,17 NRC 1076,1093 94 (1983), the Appeal Board
stated as follows:

In the wake of the March 1979 accident at Unit 2 of the Three Mile Island facility,
the Commission undertook "a formal reconsideration of the role of emergency plan-
ning in ensuring the continued protection of the public health and safety in areas
around nuclear power facilities." 45 Fed. Res. 55,402 (Aug.19,1930). Accordingly,
the Commission promulgated regulations requiring, prior to the issuance of an
operating license, a finding of"reasonabic assurance that adequate protective meas-
ures can and will be taken in the event of a radiological emergency * 10 C.F.R.
t 50.47(a)(1). Adequate protective measures for offsite, as well as onsite are
required. The Emerger.cy Planning Zone (EPZ) concept. adopted as an added con-
sertatism to the Co.r' mission's ' defense in-depth" philosophy, provides the means
of implementmg offsite emergericy preparedness. 45 Fed. Reg. at 55.406 The regu-
lations set forth 16 emergency planning standards and define the areas of responsi-
bihty of the licensee and state and local organisations concerned with emergency
responses. (10 C.F.R. i 50.47(b). See also 10 C.F.R. Part 50, Appendis E.) In
addition, NUREG 0654/ FEM A REP.I. " Criteria for Preparation and Evaluation of
Radiological Emergency Response Plans and Preparedness m Support of Nuclear
Power Plants," Rev. I (November 1930), prepared jointly by the NRC and FEM A.

!
provides guidance for developing and reviewing emergency plans.

In the instant case, the Board took official notice of NUREG 0654,
Rev.1 (November 1980) at transcript page 457.

.
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III. THE CONTENTIONS'

l. InitialNetylention and Official Communlentions (Fdas.13)

Contention 1(e) alleges that the County Plan does not make adequate
provision as to how the Sheriff will notify the U.S. Corps of Engineers,
U.S. Fish and Wildlife Service and the Kansas Fish and Game Commis-
sion once the decision to evacuate has been made, and thus that the
time astimated for evacuation will be longer.

Changing and/or limiting the thrust of this contention, Intervenors
argue that the Coffey County Contingency Plan for Incidents involving
Commercial Nuclear Power (the County Plan) is deficient because the
above identified three agencies located at the John Redmond Reservoir
are not manned 24 hours a day to receive emergency telephone calls,
and because, as of the date of the hearing, tone alert radios had not been
installed in the agencies' headquarters.

Ilowever, the record reflects that while, with one exception, the tele-
phones at the headquarters of these three agencies are not manned
around-the clock, the Sheriffs office has the home phone numbers for
at least one individual and an alternate employed in each agency. We
conclude that this is an adequate arrangement. Moreover, while tone

p
alert radios, which are required by the County Plan, will not be delivered
until the spfing and will not be installed until the early summer of 1984,
this does not mean the emergency plans are defective. Emergency plan-
ning is a continuous process and our findings are predictive. We are
satisfied that, pursuant to 10 C.F.R. ( $0.47(a), the emergency plans are
sufficiently detailed and concrete to provide us with reasonabic assurance
that they can and will be implemented in the event of an emergency, in
addition, the plans must be completed and there must be a full scale ex.
ercise before the NRC Staff can authorize full power operation per 10

3 As the introduction reflects incre. 216 content.ons mere admitted as issues m controsersy, Only the
Applicants and F DI A prewnted direct testimony with respect there.o . the Intervenors and the NRC
staff cross-esammed At the beginning of the hearing and upon the skmns of the record, purivant to 10
C.F R. 4 2 734. the Board dire 6ted that all parties should fle propowd findings of fact. concluseoris of
law and briefs and warned that, sr this was not done by any party. such a party would be deemed in
default. (Tr. 150, 2369 70) Notwethstanding these orders, the Intervenors failed to fDs proposed find.
ings of rect. conclusions of law and a brief with respect to approaimately 161 of thew contentions and
are deemed to be m default. flonds fewer d Leht Co. (St. Lucie Nuclear Power Plant. ||mt 21
ALAB 280. 2 NRC 3. 4 n.218973). Indeed, the interienors oftimes only addreswd hmited aspects of *

the remaimng $$ contentions or changed the thruses thereof = we deem that the Intervenors have aban. .

doned other aspects of thrusts and thus me consider and decide only thew contested carrowed aspects or
changed thrusts.
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C.F.R. Part 50, Appendix E, i IV.F.I.b. and 10 C.F.R. { 50.47.4 Louis /-
ana Power and Light Co. (Waterford Steam Elestric Station, Unit 3),
LBP 82100,16 NRC 1550,1563 (1982), qffd, ALAB 732,17 NRC
1076 (1983).

Contention 1(i) alleges that the County Plan is dencient because it
fails to specify whom the Fire Leader should notify when a Fire Chief at
a particular Arc department is unavailable. Such a specific identincation
is unnecessary and the contention is thus without merit. The standard
" fire" notification procedure will be followed in the event of an
emergency at Wolf Creek; i.e., the Fire Leader will dial the " fire num-
ber" for each fire department which will automatically ring the fire
phones of the Fire Chiefs and their alternates (as well as other Oremen)
in the various towns. This procedure will be set forth in the County Plan
Implementing Procedures.

The Staff is requested to conurm that the tone alert radios have been
installed and that the standard "Gre" noti 0 cation procedure has been set,

forth in the County Plan Implementing Procedures.

2. Coffey County Courthouse and EOC Communlentions (Edgs. 6 9)

Contention 2(b) alleges that ten or twelve people will be required to
man the telephones at the County Emergency Operations Center, but
that none are available.

Intervenors argue that the County Plan is deficient in failing to identi-
fy those individuals at the Emergency Operations Center (EOC) who -

will answer telephone calls. They also argue that key personnel will be di-
verted from performing their emergency duties if required to answer the
phones. There is no merit to these arguments. In addition to the eight-
een or more key emergency response personnel at the EOC, there are
the public information of0cer, some secretaries and other personnel to.

handle phone calls. Moreover, it is not anticipated that many phone calls
will be made by the public because broadcasts at 30 minute intervals will
update information and will advise that the EOC should not be contact-

! ed. Further, most of the EOC telephone numbers will be unlisted and.
thus unavailable to the public. Finally, even though State and County

4 in many contenteons dissumed mi/re, et is similarly contended that the emergency plans are defecl6te
hecsuse. as or the time or the hearing, certain stems had not been intialled. certain tests and tr.uning
malerials had not been completed, certain personnel had not yet been eclected of trained, and that cer.
tain stems had not been prepovisoned H e mill not testerate our drauson sucre instead, we mill
merely torulude,in substance. that. while the emergency plans were not 6nsisted at the time or the *
hearing, they were sufDcienity deseloped to permit us to make the "teannnable assurance'' rending pur.
suant to 10 c.r R l SJ 47(al.
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emergency personnel will have the unlisted numbers, most of their com-
munications will be made via two way radios.

Contention 2(c) alleges that the telephone system of the County
Courthouse and of the EOC is inadequate - i.e., more lines are needed
in the event of an emergency.

Intervenors, narrowing the thrust of this contention, argue that the
operating license should not be granted until a second telephone line is
installed in the County Engineer's Office to accommodate telephone
calls from those individuals needing emergency transportation. This
argument is without merit. In the first place, it is the County Shop that
will receive such calls for assistance. Second, in addition to an existing
line, the County has already planned to install a second telephone line
for this purpose. Third, individuals seeking this assistance will be assured
of contacting the County Shop because, upon dialing the emergency
number, the two phones will ring. We are reasonably assured that this
protective measure can and will be taken in the event of a radiological
emergency. (See note 4, supra). The Staff is requested to confirm that
this second telephone line has been installed.

3. SherQY's Communications Etelpment Ifdgs.1011)

Contention 3(a) asserts that the Sheriff needs radio equipment that
will enable him to talk to the Wolf Creek plant and to all of Coffey
County.

Altering and/or narrowing the thrust of this contention, Intervenors
urge that, although new radio equipment is to be installed, this capability
did not exist at the time of the hearing, and thus that the operating
license should not be granted until this new equipment has been both in-

i stalled and tested. The argument is without merit. The short of the
matter is that this new equipment will be instailed in the Spring of 1984,
enabling the Sheriff to communicate directly with the Wolf Creek plant
and to reach all of Coffey County. Further, emergency preparednes, ex-

i etcises to test this equipment are part of the operationalinspection proc.
ess and are not required for any initial licensing decision. (10 C.F.R.
! 50.47(a)(2)). Thus, while the Plan was not finalized at the time of the
hearing, it was sufficiently developed to permit us to make the " reason-
able assurance" finding pursuant to 10 C.F.R. I 50.47(a). (See note 4,
supra). The Staff is requested to confirm that the radio equipment for
the Sheriff has been installed.

'

.
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6. Emergency Respenne Cenemend and Centrol ffdgs. IbH)

Contention 6(3) contends that staffing will be inadequate during an
emergency evacuation because the Sheriff, who is responsible for direct-
ing and controlling evacuation from the Emergency Operations Center,
will not be relieved by the Under Sheriff since he will be in the field
taking care of various traffic control and security matters. Intervenors
suggest that the County Plan be revised to provide that the Under Sheriff
will assist the Sheriff during emergency evacuation and that the former
should be assigned no conflicting duties.

This contention lacks merit. Since the maximum time for evacuating
the plume exposure pathway Emergency Planning Zone (plume EPZ) is
estimated at 2% hours, it is clear that a Sheriff would not need the relief
as proposed by the Intervenors. There is nothing in the record suggesting
either that the incumbent (or his successor) would need assistance in
carrying out these duties or that a problem might arise if the Under Sher.
iff (or his successor), in the absence of the Sheriff, had to be called
upon to be the Acting Sheriff.

8. Ereennelen Time Estlanus (Edgs.1516)

Contention 8(c) alleges that the County Plan does no. :ontain an es-
timated evacuation time for Individuals who do not have their own auto-
mobiles for transportation.

Narrowing the thrust of this contention, intervenors argue that the
operating license should not be issued until the County 'lan is amended
to reflect that the estimated evacuation of 2.5 hours encompasses all
classes of the special population that need transportation. The current

.

County Plan, revised in September 1983, in stating that the estimated
time for evacuation of a nursing home and a hospital was 2.5 hours, did
not specify that this estimate included the time for evacuating individuals
needing transportation. Applicants agree that the Plan should be correct.
ed to ref'ect that this estimate includes the evacuation time for all
classes of the special population needing transportation. Since the Plan-
requires that the Emergency Preparedness Coordinator review it on at
least an annual basis and requires that a certification that it is current be
submitted to the County Commissioners, we see no justification from
the standpoint of health and safety and have been given none for delay.
Ing the issuance of the operating license until September 1984, We are
satisfied that the Plan will be so corrected.

,
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9. Ennenstion Rennes (Edgs.17-22)

Contention 9(c) alleges that the County Plan is deficient because the
evacuation rcutes send evacuees downwind. It also alleges that the Plan
needs to give adequate consideration to wind directions and to possible
changes in wind direction during an evacuation.

Changing the thrust of this contention, Intervenors argue either that
the County Plan is deficient because it does not predesignate alternate
evacuation routes that might have to be used depending upon the wind
condition at the time of the emergency or that it is deficient in failing to
require that, in advance of an emergency, Emergency Broadcasting
System (EBS) announcements be drafted designating alternate routes
which might be necessitated by the wind direction at the time of the
actual emergency. This contention, as revised, is without merit. We con-
clude that the Plan is adequate because it designates evacuation routes
which were predetermined upon the basis of predominant wind direc.
tions at the Wolf Creek site. An emergency planning document should
be as clear and as simple as possible - it should not be burdened down
with "what if" details, especially when, as here, the predominant wind

I directions have been taken into account. Moreover, our conclusion that
the Plan is adequate in this regard is predicated on FEMA's witnesses'
testimony that none of the plans that they had worked upon previously
had predesignated evacuation routes based upon differing wind condi-
tions that might exist at the time of the evacuation. Finally, we
conclude, as does FEMA, that it would be too cumbersome to draft EBS
announcements predesignating the numerous alternate routes which
might be necessitated by the wind direction at the time of the evacuation
and that it would be too time consuming to make a selection from these
numerous announcements at the time an emergency arises.

Contention 9(e) similarly contends that the County Plan is deficient
in falling to predesignate alternate routes in the event the designated
routes are closed because of weather conditions. This contention lacks
merit. The fact of the matter is that, with few exceptions, all of the
County roads are travelable year round. Further, because of the exten-
sive road system in the County, it would be too difficult to predesignate
alternate routes. Finally, such predesignation would be unnecessary be-
cause EBS announcements would inform the public to take an alternate
route.

' i1. Public Alert and NotVication System (Tdes. 23 32)

Contention ll(a) alleges that the County Plan is deficient because
under the Plan it is not possible to notify 100% of the population within
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5 miles of the site within 15 minutes and because it is not possible to
assure 100% coverage within 45 minutes for those who did not receive
the initial notification and who are within the 10-mile emergency plan-
ning zone.

Altering and/or narrowing the thrust of this contention, Intervenors
first assert that, while three fixed sirens have adequate range to alert the
three agencies having jurisdiction over the John Redmond Reservoir,
(1) a small portion of land under the jurisdiction of one of the agencies,
the U.S. Fish and Wildlife Service (F&WS), is not within that range, (2)
the County Plan does not specify how visitors in that small area will be
warned, (3) such visitors could not be warned within 45 minutes, and
(4) that to date tone alerts had not been installed in the F&WS Office.
After reading the County Plan, we are satisfied that, in following the
procedures set forth therein, the FAWS will be able to notify visitors in
all areas under its jurisdiction (including the smali area not within ringe
of a siren) that they should evacuate. Further, in light of FEMA's con-
clusion that F&WS will be able to notify visitors in its jurisdictional area
within 45 mmutes, we have reasonable assurance that these protective
measures can and will be taken within that time span in the event of
radiological emergency. Finally, in our analysis of Contention 1(c),
supra, we have already dealt with the argument that the County Plan is
deficient because tone alert radios had not been installed as of the date
of the hearing. In passing, we note that the County Plan provided for
the installation of one siren to serve this area, but that Applicants have
committed to install two additional ones. The Staff is requested to con-
firm that these additional sirens have been installed.

Second, Intervenors allege that a boater in the middle of the reservoir
would be unable to hear the sirens and that such a person in a motorboat
most certainly would not hear the sirens because of the engine noise.
The record reflects that the ranges of the sirens do encompass the
middle of the reservoir and the sirens can be heard, but that boaters do
not venture into this area because of the shallow bottom. In any event,
if a person in a motorboat did venture into this area, it is reasonable to
assume that, because of the shallow bottom, he would soon move on to
areas where the sound levels from the sirens are greater and could be
heard over the noise of the engine.

Third, Intervenors allege that farmers working in their fields may not
receive direct notification through sirens or tone alert radios. liowever,
the County has arranged for the Emergency Broadcasting System an-
nouncements to remind people to go out into the fields to notify family
members or friends who are farming and might not hear the sirens or .

the tone alert radios. - - -
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Fourth, Intervenors allege that the County Plan is inadequate with re-
spect to giving special warnings to the hearing-impaired who can be
identified in advance. However, the Plan does contain provisions for in-
dividual alerting of persons who, because of deafness or other reasons,
could not hear the sirens or tone alerts. Based on a County Survey, it is-
estimated that approximately fifty households may require such special
notification, and, as stated in the County Plan and in testimony, the Fire
Leader's personnel will individually alert forty and the County Engi--
neer's personnel will so alert ten households. The County Engineer testi-
fled that the ten households would be alerted within 45 minutes, and,'
by virtue of the numerous fire department personnel available to alert
the remaining forty households and because there is no evidence to the -
contrary, we conclude that the Fire Leader's personnel can likewise com-
plete their mission within 45 minutes. Moreover, in implementation of
the County Plan, a list identifying these hearing-impaired persons will
be prepared from the County Survey, and will be updated by the County

i Health Nurse, by family members, and by the return of the attachment
to the public information brochure which is mailed annually to the
public. While the County Plan was not finalized at the time of the.
hearing, it was sufficiently developed to permit us to make the " reason-
able assurance" finding pursuant to 10 C.F.R.150.47(a).- (See note 4
supra).

Finally, it is of no moment that, at the time of the hearing, the -
County Plan did not contain letters of agreement committing the Coun-
ty's fire departments to make these special notifications. The Plan indi-
cates that these letters will be inserted.

In light of the above analysis, we conclude Intervenors' allegations are
without merit.

~

.. Contention ll(e) is concerned that the County Plan fails to provide
for backup warning procedures and personnel in the event a siren
should fail to operate. However, the record reflects that the sirens will
be frequently used, tested and maintained and thus the likelihood of
siren failure in an emergency is reduced. The contention in any event is
without merit. NUREG 0654 does not require that backup procedures
of this nature be set forth in emergency plans..We note that, should a
siren fail to operate in an emergency, patrol cars and fire department

| vehicles would be sent to alert the affected public.
j Contention 110) alleges that the County Plan does not provide for

the testing and maintenance of the tone alerts. The contention clearly isi

in error. The County Plan specifically states that tone alert radios are to'g ,

be tested weekly by the Emergency Broadcast System; thus this provi-'

sion exceeds a FEMA guideline which states that tests are desirable on

!.
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at least a monthly basis. Moreover, brochures accompanying the tone
alert radios notify the recipients that the tone alerts will be tested weekly
and that replacements will be available from the County's Emergency
Preparedness Coordinator.

12. Public Emergency Planning and Igormation (Fdgs. 33-36)

Contention 12(e) contends that there is no detail about how the
educational information would be provided to transients. Instead of ad-
verting to the alleged absence of detail in the County Plan with respect
to methods or procedures whereby educational information would be
provided to transients, the Intervenors now argue that the operating
license should not be granted until the County Plan is amended to speci-
fy the exact location ofinformational signs at the John Redmond Reser-
voir and until the information on them has been developed and ap-
proved by FEMA. However,10 C.F.R. i 50.47(b)(7) and NUREG-0654,
Criterion G.2, merely require that signs should be utilized to disseminate
information to transients; ) 5.4 of the Courty Plan meets this require-
ment in stating that large public information billboards will be used to
provide information for transients at the Redmond Reservoir. Thus,
these arguments are without merit because the exact locations of the bill-
boards and the wording which will appear on the billboards are not re-
quired by the regulations to be set forth in emergency plans. The record
does reflect that these billboards will be placed on access roads into the
Reservoir and will instruct that, upon the activation of the sirens or
other notification of an emergency, visitors should turn to identified
EBS stations on their automobile radios. In addition, flyers will be left
on the windshields of unattended cars at the Reservoir, which will in-

.

ciude the basic information on the billboards plus a map showing the
evacuation routes. While the County Plan does not specify the number
of signs to be used or their exact locations on the access roads, these
minor details are a proper subject for post-hearing resolution by the
NRC Staff. Loulslana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB 732,17 NRC 1076,1106 (1983).'

Contention 12(s) alleges that the County Plan is deficient because, al-
though the Public Information Officer will advise parents where their
children have been evacuated to, this information should be furnished
at an earlier time. The contention is in error. The County Plan does
identify the host counties' registration centers for the schools being
evacuated. Moreover, the public information brochure will advise par-
ents which host county facility their children will be evacuated to in an

'

emergency, and this same information will be repeated to parents at the
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time of an emergency via EBS announcements, which announcements
are included in the County Plan.

13. Emenation ofPregnant Women and Small Children fFdgs. 37-38)

Contention 13(b) asserts that the County Plan is deficient because it
fails to provide transportation for pregnant women (without their own
automobiles) and young children if it becomes necessary to evacuate
them earlier than other persons. While the County Plan does not ex-
pressly provide for transportation in the early protective evacuation of
pregnant women and small children, it is believed that there will be very
few pregnant women or families with small children who will not have
their own vehicles. With respect to those very few, they can secure trans-
portation from the County Shop by phoning the numbers listed in the
annoally circulated public information brochure and announced in the
emergency broadcasts. Further, if additional transportation is needed for
protective evacuation during school hours, buses from one of the outly-'

ing school districts (outside the EPZ) would be utilized. We conclude
that these protective evacuation procedures are adequate and need not*

be detailed in the County Plan.

14. Emenation ofSchools fEdss. 39-46)
Contention 14(a) alleges that sufficient training will not be provided

to teachers, school administrators and children on "how to handle the
evacuation." NUREG 0654, Criterion O.1, states that "[elach organiza-
tion shall assure the training of appropriate individuals." FEM A has in-
terpreted this guidance such that whether an individual is " appropriate"
to receive training is dependent upon the function the individual as-
sumes in an emergency.

Intervenors concede that school administrators will receive training
but assert that the Plan does not provide for training teachers and
children. As a part of their annual orientation, teachers will receive in-
struction pertaining to their roles in assisting the evacuation of children.
At that time they will be given copies of the Wolf Creek emergency
public information brochure. This will provide teachers with the same in-
formation provided to parents, including educational information on
radiation. Although the FEMA witness was in support of more extensive
training for teachers, the Board relies upon the testimony of Applicants'
witness, Dr. Dennis Mileti, a sociolog;st specializing in areas dealing
with complex organizations, hazards, policy and methods. Dr. Mileti
testified that because the functions of teachers during an evacuation do
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not er. tail any decisionmaking responsibilities or specialized knowledge,
no extensive training is required for them. The responses by the FEMA
witness, during cross-examination, in support of her opinion that teach-
ers required more intensive training were not persuasive to the Board.

Students have no response role, but will merely be evacuated upon
boarding the school buses or teachers' vehicles. Thus, they do not re-
quire any training. The FEMA witness knew of no nuclear emergency
plan that includes provisions for evacuation training for schoolchildren.
The Board is satisfied that school personnel will receive adequate train-
ing or instruction requisite to the performance of their emergency roles
in assisting the evacuation of schoolchildren and that special training for
students is unnecessary to protect the children's health and safety
during an evacuation.

Contention 14(b) alleges that there are not enough school buses
available to evacuate schoolchildren. Intervenors have narrowed their
concerns to the adequacy of bus capacity to evacuate the Burlington

,

School District. They assert that sufficient transportation should be
!

available to evacuate all of the Burlington s'udents at the same time and
that the County Plan should reflect the proposed procedures. The record
indicates that public schools requiring evacuation could be evacuated in
a single lift with the use of school buses and teachers' cars. If sufficient
teacher cars were unavailable, Burlington school evacuation would be
completed using the first buses arriving from surrounding schools. Inter-
venors have not indicated any infirmity in the Plan for the use of teacher
cars or for the use of surrounding area buses if teacher cars were not
available. Contrary to Intervenors' implication, FEMA does not require
that letters of agreement commit the usage of teachers' cars. The Board
finds reasonable assurance that the transportation procedures to evacuate
the Burlington School District are adequate and that the County Plan

' need not be burdened with the details of the arrangements.

15. Evacuation ofHealth Care Facilities and Residents Needing
( Special Transperantion Assisennee (Edgs. 47 %)

Contention IS(a) alleges that the County Plan does not detail what
type of health services will be provided for persons who are in institu-
tions or under care cn an outpatient basis prior to the accident, that it
does not specify which hospital they will be taken to, and that it does
not consider the number of patients to be cared for.

Intervenors have altered the thrust of the origmal contention as stated
above. Rather than challenging the availability and adequacy of health
services to be provided, Intervenors limit their concerns to the lack of
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! signed agreements with hospitals about accepting patients from the
Coffey County Hospital and the Golden Age Lodge Nursing Home and
urge that the operating license not be issued until signed agreements are
made a part of the Plan and approved by FEM A.

Although signed agreements with health care institutions to accept pa-
tients from the Colicy County Hospital and the nursing home do not
exist, there are verbal arrangements with institutions in surrounding
counties which have always been honored in past emergencies. The
record contains no affirmation that signed agreements will eventually be
obtained. We note in this regard that NUREG-0654 Criterion A.3,
states that "lelach plan shall include written agreements referring to the
concept of operation developed between Federal, State, and local agen-
cies and other support organizations having an emergency response role
within the Emergency Planning Zones." Also, FEMA has stated a re-
quirement for signed letters of agreement with the hospitals identined to
receive patients evacuated from Coffey County. Accordingly, the Board

i directs that such letters of agreement be obtained and included within
the County Plan. (See Order, ida).

Contention 15(c) alleges that Coffey County does not have sufficient'

transportation (ambulances, buses, etc.) to evacuate people from nursing
j

homes and the Coffey County Hospital.
Similar to Contention 15(a), supra, Intervenors have altered the

thrust of Contention 15(c) to the lack of signed agreements with the
suppliers of transportation for nonambulatory patients rather than on
the sufficiency of vehicles to evacuate people from nursing homes and
the Coffey County Hospital. Specifically, the Intervenors argue that
there is no assurance that the ambulances and funeral directors' vehicles
will be available unless that is detailed in a signed agreement. They fur-
ther state that the operating license should not be issued until the signed
agreements are included in the County Plan and that FEM A has veri 6ed -

,
the adequacy of the vehicles.*

As we discussed in Contention 15(a) NUREG 0654, Criterion A.3,
provides a requirement for written agreements with support organiza-
tions having an emergency response role within the Emergency Planning

g Zones. The Board finds in this instance that although sufficient
(nonmilitary) vehicles have been identified to evacuate nonambulatory
patients from the plume EPZ, the arrangements described for these serv.
Ices are not in the form of specific written agreements. The Board
directs therefore that written agreements be obtained for ambulances
and funeral directors' vehicles and be included within the County Plan.
(Sec Order. Ida). Finally, we find no merit to Intervenors' request that

.

e 4 e
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FEMA verify the adequacy of the vehicles since the available ambu-
,

lances are more than adequate to transport nonambulatory patients and
funeral directors' vehicles provide additione! capacity. Guidelines for the
use of funeral directors' vehicles for such emergency purposes have
been developed by FEMA.

Contentions 15(n) and 15(o) allege that the County Health Nurse has
not compiled a list of County residents who are shut ins or who may
need special evacuation assistance and that the County Plan does not
make adequate provision for preparing a list of County residents who are
shut in or who may need special evacuation assistance, and does not
make adequate provision for updating the list as changes occur.

Intervenors' arguments have expanded the contention to include a re-
quirement that the operating license should not be issued until the fol-
lowing conditions have been met: (1) the Plan is revised to show how
the list will be prepared; (2) the list is prepared; (3) the hearing impaired

6 are identified on the list; and (4) FEM A has verified that the list is up-
to date, and the Emergency Preparedness Coordinator has certified that
the list is correct. We find no merit to the arguments.

Those persons requiring special emergency transportation or other
;

special evacuation assistance are identified by the County Survey and by
family members, in conjunction with the list of "home help" patients
normally maintained by the County licalth Nurse. The hearing impaired
will be identified. The emergency public information brochure will also
include a request for updated information on such individuals, and new
iesidents of the plume EPZ will be contacted to determine whether they
would need special evacuation assistance. The list ofindividuals needing
special assistance will be updated at least monthly, with an up to date
list maintained both with the County Engineer and in the EOC.

Although all facets of the Plan for preparing, maintaining, and updat.
ing the list of persons requiring special evacuation assistance have not
been completed, they were sufficiently developed at the time of the hear.
ing to permit us to make the " reasonable assurance" finding. (Scr note
4, supra).

16. Encontion ofPersons Without Prince Transpernetten
iEdgs. 37 63)

Contention 16(a) alleges that the County Plan does not detail how
many individuals will need transportation assistance that the County
Engineer is to provide for an evacuation and that there is inadequate
detail about how the Engineer will know whom to evacuate, ,
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Intervenors argue that the County Plan does not provide procedures
for estimating and updating individuals requiring special transportation
and that provisions are not adequate for people without transportation to
call in and request assistance. Contrary to these allegations, the County
Survey has indicated that approximately 120 individuals may require
transportation assistance in an evacuation. A list of those needing trans-i

j portation assistance is being developed, and will be maintained and
updated in the same manner and on the same basis as the list on indi-

| viduals needing special evacuation assistance. Those individuals needing
transportation assistance may call the Coumy Shop.

,

Thus, while the Plan was not Onalized at the time of hearing, it was'

|
sufTiciently developed to permit us to make the " reasonable assurance"
Gnding pursuant to 10 C.F.R. $ 50.47(a). (See note 4, supra).

Contention 16(l) alleges that there are not enough vehicles available
to provide transportation for those who do not hase their own means of

} transportation.
Revising the thrust of their contention, Intervenors assert that if the

f individuals needing special transportation are to be evacuated in school
buses within 2.5 hours, more vehicles will have to be assigned because
the assigned number will not be available within the estimated time of
1.5 hours to begin the evacuation. The record renects that an estimated

I 329 persons within the plume EPZ (other than public school students
,

# and other than those individuals whose vehicles, for example, are being
repaired) will require school bus transportation, that school buses from.

the towns of Gridley, Lebo and Waverly, which are outside the EPZ,
have a total capacity of 726, and that these buses could discharge their

Iy students at their homes and could be available within 1.5 hours to com-
mence the evacuation from the EPZ of the 329 individuals. The Interve-
nors have not cited any probative evidence to the contrary, and accord-

,

ingly we conclude that this contention is without merit.
Contention 16(m) alleges that the County Engineer has not arranged

for school buses.
Intervenors assert that letters of agreement to utilize school buses are

not in the County Plan, that there is no signed agreement with the llur.
lington School District, and that some of the agreements may not in-
clude the private companies which own some of the buses.

Q Contrary to the allegations, arrangements for school buses have been
1 made, including letters of agreement which have been or will be signed

% with school districts. We find no merit in intervenors' complaint that
I one of the letters is still to be signed and that the letters are not as yet in

the County Plan. Furthermore, no evidence has been adduced which7

.
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would cause us to doubt the validity of the agreements with the school
districts that contract with private companies.

Contention 16(n) alleges that the County Plan is dencient because
school buses will be required for evacuation of schoolchildren and will
not be available to provide the emergency transportation. Contrary to
this contention, school buses will be available for emergency use after
transporting their children out of the plume EPZ or to their homes. In-
tervenors further allege that people waiting for buses to return to the
EPZ for evacuation could be exposed to radiation. However, testimony
has shown that if an evacuation could not be accomplished prior to the
release of radiation, sheltering would be the selected protective action.
Furthermore, we And no substance to the complaint that not all indi-
viduals are evacuated simultaneously. Rather, we rely on the testimony
which has shown that evacuation can be accomplished within the evacua.
tion time estimate of 2% hours regardless of the order in which groups
are evacuated.

18. Tnnffic Centrol, Access Centrol, and EPE Seenrity ffdss. M 70)

Contention 18(a) alleges that the County Plan does not provide for
enough trame control, and that there is too little trame control provision
within the 10 mile EPZ.

latervenors challenge the adequacy of provisions for traf0c controlin
an evacuation, alleging particularly a need for trame control in Burling-
ton and in the vicinity of Redmond Reservoir. Ilowever, the Sheriff's
uncontradicted testimony indicates that trame control for Burlington
and the vicinity of John Redmond is unnecessary. Intervenors also con.
tend that additional trame control is needed to keep drhers on evacua-
tion routes. Area residents, however, can be expected to be familiar

,

with the local road network, and therefore can be expected to select the'

most direct toute out of the EPZ. With respect to Reservoir visitors who
may be unfamiliar with the County roads, the key determinant of the
route they use to exit the EPZ will be the information provided in the
EBS announcements. FEMA will review the EBS announcements to
ensure that they provide sufficient clear information for Redmond
Reservoir visi; ors. The Board is satis 0ed that adequate traf0c control is
provided for the sparsely populated EPZ during an emergency evacus.
tion.

Contention 18(r) alleges that the County Plan is de0cient because it
does not provide that the entire evacustsd area will be blocked. It only
contemplates that it will be blocked as resources become available. ,

.
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Intervenors concede that all roads into the EPZ will be barricaded.
However, they argue that the operating license be withheld until the
Plan is amended to reflect the fact that the Nations! Guard er other
workers will man the secondary roadblocks. Given the County Emergen-
cy Preparedness Coordinator's responsibility to ivaluate annually the
Plan and certify its accuracy to the County Commissionias (see Opinion,
supra, re Contention 8(c)), we conclude that it can be icasonably expect-
ed that the County Plan will be amended to reflect the National Guard's

*manning of secondary roadblocks. '/ -
Contention 18(aa) alleges that the Sheriti does not have enwgh per-

'
sonnel to secure the evacuated area on a 24 hchr' ptrelay basis.-

,

Intervenors present no arguments that chillense the sufGciency of
staffing to secure the presently configured 10 trite radius plurne EPZ.
They do, however, argue that the access polnis may have to be moved
back if contamination reaches a high enough Icvel, resulting in an expan-

,

sion of the plume EPZ pnd requirement for addmonal security person-,

nel. Not only does their argument 30 beyond the scope of the contention
but it also represents a challenge to the Comminion's emergency plan-i

ning regulations, which require only that a license appiacant demonstrate
the ability to implement protective actions for an EPZ of approximately
10 miles in radius.' (Sec 10 C.F.R. j 50.47(c)(2); 10 C.F.R. Par 50, Ap-
pendix E, n.2).

We conclude that there is reasonable assurance that emergency plan.
ning provides for adequate traffic control during an evacuatica, sufficient
access control to the evacuated area, and that the area mill be adequately
secured after it has been evacuated. We llnd no merit in Inte venors'
arguments to the contrary, j

'
.

, ,..$ f f

I9. Rediessen Menleerles and Deconenminetten IFdes.11 N1 '

a. Stal]Ing ;
,

Contention 19(e) alleges that there is no person designated or trairSW < ,
to act for the Radiological Defense Officer (RDO) if he is not staltable *j

'" 'or is to be relieved during an acCdent.' '

An alternate Radiological Defensc/ Officer has teen selectef and will
receive the standard FEMA.t:41ning course. Intervenors' assertion Ilist ,

Q v,f *-t

%
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the County Plan does not designate by title the alternate RDO and that'

the alternate is not properly trained is without merit. Although the alter-
nate RDO had not received his training at the time of hearing, the plan
to train him was sufficiently developed to permit us to make the "rea.'

sonable assurance" finding. (See note 4, supra). .
Contentions 19(h) and 19(i) allege that _the County Radiation

Monitoring Team has not been selected and that the County Plan is defi.
cient because it does not state how many members of the Radiation
Monitoring Team will be required, and does not contemplate enough'

people to handle the duties of the Radiation Monitoring Team.
Intervenors assert that the operating licenas should not issue until the

County Plan is revised to list the members of the County Radiation
i

M,' Monitoring Team by name and assignment. However, testimony shows

N* ' that Coffey County currently has about forty eight people who have had
the FEMA Radiological Monitoring Training Course and 8 hours of

.

*
classroom training in the use of radiation monitoring instruments. The

| County plans to train an additional twenty five people. Of this group,,
*

twenty one will be selected for additional training, to qualify as members'

of the Joint Radiation Monitoring Teams. Identification and assignments
4, of this group will be made prior to the full scale exercise. Contrary to In-,

*

L" w's tervenors' representation, FEMA did not testify that the roster of Team'

members, with assignments, need be included in the Plan. Rather,,,
- >

,,f FEM A testified that such a roster could be included in the implementing5

Procedures. Although the members of the Joint Radiation Monitoringi *
.

Team have not as yet been selected or fully trained, we have " reason-,'
'' -

able assurance" that this will be done prior to the full scale exercisc.'

>

(See note 4, supro).'
Contention 19(k) alleges (l) that Coffey County will not be able to,

s
_.

O . '

,,
perform decontamination and radiation checks within the County and atr

,

evacuation centers, because it is not adequately staffed, and (2) that
there is no provision in the County Plan for an adequate number of per-
sonnel to supplement the County Radiation Monitoring Team in order
to check evacuees and vehicles at shelters for contamination.i g Intervenors assert that plant operation should not be authorized until/ fy 1

it is shown that enough monitors (including relief monitors) will be-

available in the host counties to provide the monitoring for the evacuees,
'

and their vehicles, that the Plan should provide that there will be addi.I
tional monitors for rechecking evacuees after decontamination and for,

,

N checking vehicles for contamination and after decontamination, and that
women should be checked for contamination by women monitors. In cal-

1 culating the number of monitors needed (forty nine), Intervenors have
, . -

I
-

- used a theoretical manimum for the number of evacuees to be monitored
.

M-g
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in the host counties. The Board finds that the expected number of evac-

.

uees (as utilized by FEMA) rather than the theoretical maximum is ap-
' - propriate for determination of the number of monitors needed and that

twenty-six host county radiation monitoring personnel will be sufficient.
Intervenors provide no evidentiary support for their position that pro-

vision should be made for additional monitors for rechecking evacuees ~ .,

after decontamination and for checking vehicles. Also, NUREG-0654
does not specify any period of time within which vehicles must be moni-
tored and decontaminated. This can be accomplished after monitoring
and decontamination of evacuees has been completed and therefore'
does not require any additional monitors.

Intervenors further urge that the Board require the training of addi-
tional monitors to " provide relief for the monitors that start the proc-~
ess." However, Intervenors failed to elicit any evidence to support their
assumption that the monitoring and decontamination process will con-
tinue so long that " relief" monitors will be necessary. Moreover, the
figure of twenty-six host county monitors is itself conservative since it is
unlikely that all persons in all directions within a 10-mile radius of the

'
plant would be potentially exposed, and thus require monitoring. In
addition, if necessary, additional monitoring personnel are available.

"from the Kansas Department of Transportation, or the RDO could dis-
patch reserve Coffey County radiation monitoring personnel to relieve
host county personnel.'

Finally, Intervenors urge the Board to require that provisions be made
for women evacuees to be checked for contamination by women moni-
tors. However, there is no regulatory basis for such' a requirement, and'

we conclude that the subject need not be addressed in either the Plan or
procedures.

NContention 19(0 alleges that the Fire Leader does not have enough,
,
' personnel to conduct the decontamination activities. ,

Intervenors have altered the thrust of this contention whereby they
assert that the operating license should not be issued until the agree-

j ments with the fire departments are modified to guarantee that workers
will be made available at access control points and until the modified
agreements are made part of the Plan. The apparent source ofInterve-
nors' concern is the language of the letters of agreement indicating that
the fire departments will provide equipment and workers that can be
" mustered " There is no evidence in this proceeding to support Interve- ~
nors' suggestion that insufficient numbers of fire personnel might'

" muster." The five fire departments have 110 personnel and about 24
vehicles to man up to six access control positions. There is obviously ,

more than enough personnel and equipment to respond to the six access.

3
.
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control positions. Thus, based on the above, we' conclude that there is
no need to modify the letters of agreement as Intervenors suggest.

-

There is also no need to order that letters of agreement be included in:
the County Plan since the Plan indicates on its face that they will be
included.'

' b. Availability ofEquipment

Contention 19(r) alleges that the Coffey County Radiation Monitoring
Team does not have proper radiation monitoring equipment to monitor

'

radiation in the event of an evacuation. Intervenors narrowed their con-
cern to air sampling equipment. They maintain that the operating
license should not issue until air sampling equipment is availabic andi-

. the Plan has been revised to describe the equipment. It is undisputed
that seven air samplers will be provided by KG&E and are now on or-,

der. The State Plan will describe this new equipment when it becomes -
available prior to the_ full scale exercise. While the emergency plans
were not finalized at the time of the hearing, they were sufficiently de-
veloped to permit us to make the " reasonable assurance" finding pur-1
suant to 10 C.F.R. { 50.47(a). (See note 4, supra).

Contention 19(aa) alleges' that the Coffey County Radiation Monitor-
ing Team does not have the communications equipment it.needs to .
keep in touch with the County Emergency Operations Center and oth-
ers. Intervenors have limited their concerns on this issue to an assertion
that the Joint Radiation Monitoring Teams should be in direct radio con-
tact via portable radios with the County EOC. They further assert that
the operating license should not be issued until the Plan is revised to

^

show this change and until the radios are available. Intervenors have ad-
duced no aflirmative evidence to indicate why direct contact should be
with the County EOC.To the contrary, the EOF serves as the 'aase of op-

1 erations for' the Joint Radiation Monitoring Teams. Pertinent informa-
.d
IO' tion is supplied to the EOC by the EOF via radio and/or telephone.

There is no requirement that there be direct communication between
the EOC and the teams.The contention is without merit.p

'

c. Monitoring / Decontamination Procedures
&

Contention 19(hh) alleges that although the State Plan does not
assume all evacuees will be checked for contamination, the Coffey
County Plan does so and is deficient because it does not require that all
evacuees go to the designated shelter area ot:tside the evacuation zone
for a contamination check. Intervenors assert that the emergency publict.

'

information brochure and the EBS announcements must indicate that all
Nb
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evacuees are to go to registration centers to be checked for contamina-
tion. The EBS announcements will instruct all evacuees to proceed to -
registration centers and will, in addition. be expanded to explain the
nature of the hazard occasioned by radiation and the availability and ef-
ficacy of contamination checks. This additional information will provide
assurance that the public will avail itself of radiation monitoring services
at registration centers. Similar information will be incorporated into the
public information brochure. Thus, the contention, as modified, is with-
out merit.

Contention 19(kk) alleges that the County Plan is deficient because it
does not provide for disposal of contaminated equipment, vehicles,
decontaminated water, or any other materials that might be
contaminated.

Intervenors assert that the operating license should not be issued until
provisions are made for the disposal of radioactive wastes at other sites,
and that letters of agreement with those sites must be incorporated into -
the Plan in addition, Intervenors assert that the County should obtain
letters of agreement with the host counties indicating that they will
permit the disposal of contaminated water through their waste systems.

The record evidences that, if KG&E could not process the contaminat-
ed materials itself, it could either contact another utility and process the
material at that location, or it could contract with a local vendor special-
izing in decontamination services, and arrange for the use of a portable
decontamination unit. There was no direct or cross-examination to -i

establish, and thus there is no evidence in the record, that the plant site
would be inaccessible for the decontamination of these materials. Letters
of agreement with commercial enterprises are unnecessary.

Intervenors failed to elicit on the record any foundation in fact for
their appa ent assumption that letters of agreement with the host coun-
ties are necessary for the disposal of contaminated water, nor is there
any indication that the host counties would object to the disposal of such
water. The State does not believe that the water would present a public
health and safety problem but to provide assurance to the host counties,
the State plans to monitor the disposal of this water in the host counties.
Thus,tlr ecord here is devoid of support for the letters of agreement
Intervenors would require.

20. Shelter Facilities and Services (Edgs U-9.1)

Contention 20(d) alleges that no people are available to provide
management at the evacuation centers, and that 180 people are required -

'

.

for this purpose.

.
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The record reflects that an estimated ninety-seven school personnel
or service club members will be required to handle registration in the -
host counties. While the Intervenors do not dispute this numlSer direct-
ly, they contend that it has not been confirmed by FEMA, and that the
workers are not available because they have not been named and there
are no letters of agreement with the organizations providing thern. Al-
though FEMA has not confirmed the number of registration workers
required, there is no evidence that the stated number is insufficient. If
more registration help should be desired, the record shows that assist-
ance could be provided by evacuees themselves._ .

With respect to the Intervenors' argument that letters of agreement .
must be executed, the Coffey County Shelter Systems Officer believes -
that school personnel can be relied upon in the absence of written
agreement, and a FEM A witness confirms that letters of agreement with
schools are unnecessary for. registration workers. Further, the Crisis
Relocation Plan for three of the four host counties already provides for
the use of school personnel for registration services. Lyon County,
which relies upon service club members for registration,- has verbal
agreements with the service clubs, which have been honored in the past.
In light of the above, we are reasonably assured that the requisite
number of registration workers will be available and we conclude that it
is of no moment that the school personnel and service club members

have not been named.
Intervenors, further, propose a finding that there are no written agree-

ments with agencies and organizations that are to provide workers to
assist in the management of the she!ters in host counties. This is ad-
missible under the contention only if there is a very liberalinterpretation -i

of " evacuation centers," i.e., to imply more than " registration centers." -
Nevertheless, we consider it as follows.- A FEM A witness expressed the
opinion that guidelines of NUREG 0654, Criterion A.3, apply to support'

L organizations but do not apply to either service organizations or to
( volunteers who would man shelter facilities. We concur.
! in their brief, Intervenors 30 beyond any of their proposed findings in -
L arguing that there is no evidence showing that there are adequate num- -

bers of workers who have been recruited and trained to provide shelter-
ing and feeding in the host counties, in arguing that there is no evidence
showing that registration workers have been trained, and in contending -
that written agreements should be executed with those agencies provid-
ing food services. We do not consider these unsupported arguments.[

i

Accordingly, we find reasonable assurance that registration centers
will be staffed adequately in the event of evacuation. . s

!
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Contentions 20(k) and 20(m) allege that the County Plan does not
provide details showing that the shelter centers have adequate facilities
to provide for the sleeping, feeding, medical, sanitation, communica-
tion, and re!igious needs of evacuees, and that there is no provision to
pay shelter owners for their sites or services. Changing the thrust of:
these contentions, the Intervenors now claim that there should be

,

signed agreements for the use of registration centers, shelters and food
services, and that these agreements are required by NUREG-0654.

"

The need for written agreements to provide for facilities and services
is not supported by FEMA experience and local experience. We were
particularly impressed by Applicants' expert witness, Dr. Mileti, who
testified that he was unaware of any case where shelter and food had,

been denied during emergencies because written agreements had been
lacking.

There are verbal agreements for the use ofidentified shelter facilities
that are not licensed federally. The Coffey County Shelter Systems Offi-'

cer believes that these agreements are binding. Similarly, tne Emergency,
, i Preparedness Coordinators for the four host counties are confident that

*' they have binding verbal agreements with potential food suppliers-
FEMA agrees that written agreements are unnecessary. We do not dis-
cuss Intervenors' claim with respect to registration centers which im-'

properly ranges beyond the scope of these contentions.
Contrary to these contentions as revised, we conclude that writ' ten

agreements for the use of shelters and food services are unnecessary.

25. County EOCErecen: ion (Fdgs. N-96)'

Contention 25(a) alleges that the County Plan is deficient because it,

does not provide for relocation of the EOC if evacuation should become
necessary because of unacceptable radiation levels. The Intervenors en-
large the thrust of this contention in alleging that the County Plan is
deficient because it does not contain a written agreement reflecting that

j Lyon County has agreed to permit the use of its EOC as an alternate,
and in alleging that there is no' provision for evacuation of the Coffey'

County EOC and of the Sheriffs office which might be necessitated in
the event of a fire.

The contention, as expanded, is without merit. Neither NUREG-0654
. nor any other regulation requires that an emergency plan provide for a

backup EOC, and thus there is no legal basis to support the argument
| that the relocation agreement with Lyon County should be in written--
l- form. Moreover, we see no necessity for such a provision. The present

,

County EOC has, and the new one will have, an adequate "protectiort

81-
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factor " If radiation levels were to exceed that " protection level," there-

would be no need for the EOC to continue operating since the public in
the phime exposure pathway EPZ would have been evacuated by that-
time. In the event relocation became necessary (for example, in the,

'

event of a fire rendering the EOC and the Sheriffs office inoperable),
Coffey County's EOC personnel could perform their duties from radio-
equipped vehicles, or could utilize the Lyon County EOC which Coffey

;

County considers as having adequate facilities, or could use the State of."

Kansas' EOC.

28. Dose Controlfor Emergency Workers (Edgs. 97-102)

Contentions 28(a), (b), (d), and (e) assert (1) that the County Pla'n
does not specify that dosimeters will be issued to County emergencyi

workers, and does not specify how many dosimeters will be ne ded and
4 the kind that will be used,-(2) that the number of dosimeters to be fur-

: nished to workers is inadequate, and (3) the County Radiological De-;
fense Officer has not developed a system for controlling radiological

,
;

exposure of emergency workers.
t

While now agreeing that each of the 225 Coffey County emergency
workers will be issued a self-reading dosimeter and a thermoluminescent
dosimeter and thus not challenging either the availability or the adequacy.

-of the numbers of dosimeters to be furnished, the Intervenors urge that
| the County Plan should be amended to reflect a breakdown, by class and
!- .

by number,'of the County workers who will be furnished with dosime-
ters. FEMA concurs that either the County Plan or its Implementing
Procedures should be so amended. Rather than further enlarge the Plan,

_

.

which NUREG-0654 at page 29. states should be as concise as possible,
we request that the Staff confirm that the Implementing Procedures
have been so amended to reflect this information.-

The Intervenors also urge that the Coffey County Plan be amended to
specify where the dosimeters will be prepositioned or where the County
workers in each class will be able to pick up their dosimeters. FEMA

j concurs to the extent that it states that the Implementing Procedures,.i.
rather than the Plan itself, should be amended to specify the preposi-
tioned locations, and the number and type of dosimeters to be furnished
to the workers. The Staff is requested to confirm that the Implementing
Procedures have been amended to specify where the dosimeters will be
prepositioned or where the County workers in each class will be able to
secure their dosimeters, and the number and types of such dosimeters.

~

There is no support in the record for the Intervenors' concern that the
twenty-six individuals, who will carry out radiation monitoring andj

,
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decontamination for the four host counties at the registration centers,

|

.will not have dosimeters. In the aggregate, the host counties have 1056
.

self-reading dosimeters. However, while the record reflects that Kansas
Fish and Game Commission personnel will have prepositioned dosime ;4

I try furnished by the State of Kansas and that the Applicants have com-
mitted to furnish dosimetry to personnel of the U.S. Fish and Wildlife
Service for prepositioning, there is nothing in the record indicating that
the U.S. Army Corps of Engineers will have dosimetry. Since the Corps,

i of Engineers is obviously a federal military agency, we have no concern
that it does not know how many dosimeters it will require or that it will
not make its own arrangements for prepositioning; however, the Staffis -

requested tc, confirm either that the Corps will provide its own dosime-'
ters or that KG&E will provide them. We see no reason to overburden
either the County Plan or its Implementing Procedures to provide for
the matters encompassed in this paragraph. Each of these jurisdictions

!
. _

has the responsibility to establish procedures for their workers to follow *

in measuring and recording radiation levels.
,

; Finally, while the record reflects that, after furnishing Coffey County
I with 250 thermoluminescent dosimeters, KG&E will have a reserve of

5750 TLDs at the plant site, the Intervenors argue that any replacements4

needed thereafter by the County might not be accessible if the radiation
levels at 6.c plant precluded access and thus that the County Plan
should specify a different storage site. However, in the event of a high
level of radiation at the site, there would be adequate time to secure re-

,y placements from neighboring nuclear plants or from commercial
sources, or the Applicants could devise some method to transport the re- - -'-n

placements away from the site.

29. Training fFdgs. 103-123).

Contention 29(c) states that training programs needed to implement -
:

the County Plan and to familiarize County personnel with their emergen -
cy responsibilities have not been developed by the Coffey County

'

Emergency Preparedness Coordinator.
I in their proposed findings, Intervenors limit this contention to a com-

plaint that the course content of the Joint Training Program is not fully
developed at this time. They further allege that the initial training of.
emergency response workers cannot be done until the training program

,

is completed and that the operating license should not be issued until 'i

the details of the program have been completed and adopted by the'

County. ~

;

|
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The record shows that initial training under the Joint Training Pro-

gram will.bc completed prior to the full-scale exercise, which satisfies
FEMA requirements. Consequently, while the Joint Training Program
was not fully developed at the time of the hearing, it was sufficiently de-
veloped to permit us to make the " reasonable assurance" finding pur-
suant to 10 C.F.R. l 50.47(a). (See note 4, supra).

Contention 29(g) alleges that the County Plan should specify in detail .
the type and amount of training that individuals listed on a Table in the
Plan should receive.

The Intervenors have altered the thrust of this contention. They argue
that the operating license should not be issued until the revisions on the
type and amount of training to be provided, as described during the
hearing, appear within the County Plan, that workers at John Redmond
Reservoir be listed within the training matrix, and that the Plan be
revised to include certain host county officials.

FEMA is satisfied with the revisions to the County Plan describing
.

'

the Joint Training Program as recommended by the Emergency Pre-
paredness Coordinator and the Manager, Radiological Environmental
Assessment, KG&E. Given the County Emergency Preparedness Coor-
dinator's responsibility to evaluate annually the Plan and certify its accu-
racy to the County Commissioners (see Opinion, supra, re Contention
8(c)), we have reasonable assurance that these revisions will appear in
the emergency plans for Wolf Creek. The Staffis requested to confirm
that the County Plan and Implementing Procedures appropriately reflect
these revisions.

With respect to intervenors' second argument, although training of
John Redmond Reservoir workers does not appear within the training
matrix of the County Plan (they are not County workers), the training
modules that they will receive have been specified on the record.

Finally, Intervenors assert that the County Plan mu;t make provision
for training for County Commissioners, sheriffs, and emergency pre-
paredness coordinators of the host counties. We note that neither this
nor any other ofIntervenors' contentions questions the training of these

} host county officials and that these officials are not listed in Table 5-1 of
the County Plan. Intervenors.have exceeded the scope of Contention
29(g) and we therefore do not consider these arguments.

Contention 29(h) states that County personnel in a lengthy list lack
sufficient training to perform emergency functions.

Intervenors have narrowed the scope of this contention. Rather than
questioning the sufficiency of training including certain specific areas
which the contention alleges should be included within the training pro -
gram for County emergency response personnel, Intervenors now assert

g
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- merely that these workers have not yet been trained. Additionally, they
complain that the Joint Radiation Monitoring Team has not been select-
ed and together with other radiation monitors have not yet received
training.-

Contrary to Intervenors' objection that training is not yet complete,
including special training of Joint Radiation Monitoring Team members,
FEMA is satisfied with the Plan to complete all initial training inat is ap =
propriate before the full-scale exercise. The special training for Joint Ra-
diation Monitoring Teams has been described.

While training of County emergency workers.was not completed at
the time of the hearing, training plans were developed sufficiently to -
permit us to make the " reasonable assurance" finding pursuant to 10
C.F.R. f 50.47(a). (See note 4, supra).

Contention 29(k) alleges that the training program does not adequate--
ly address changes in' emergency personnel.

The Intervenors argue that the details of the retraining program are
not developed and do not appear in the County Plan, that materials for

! training new people are not in the Plan and that replacement workers
: need comparable training to those they replace. Again, there is neither a

requirement that detail of this sort appear in the County Plan nor that
training plans (including retraining) be complete at_this time. The gener-
al plans for retraining and training new personnel have been desfribed ~
to the satisfaction of FEMA.~ Training of replacement workers will be
comparable to that of the workers replaced.

'Thus,.while the plans for retraining and training of new personnel
were not finalized at the time of hearing, they were sufficiently devel-
oped to permit us to make the " reasonable assurance" finding pursuant

. to 10 C.F.R. j 50.47(a). (See note 4, supra).

| Contention 29(q) alleges that the State plans for training its personnel

| with emergency responsibilities are inadequate, particularly with respect -
~ '

[ to radiological emergency response training.

| The scope of this contention has been narrowed to the subject of pro -
~

i posed revisions to Table 0-1 of the State Plan. This Table shows the

( . training matrix for emerg:ncy response workers. Intervenors argue that-
the operating license should not be issued until the revisions indicated'

'

..
by- Applicants' witness have been made to the Table. Similar to the

|1 County, the State also reviews and updates its Plan annually. The Board,-

| _- therefore, is reasonably assured that the proposed changes will be incor-

| porated in Table 0-1 of the State Plan.

| Contention 29(s) alleges that listed State personnel lack sufficient
|. training to perform emergency functions. -

D --
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Intervenors argue that State workers have not yet been trained in all
of the appropriate categories listed under Table 0-1 of the State. Plan.;

Again, they wish to go beyond FEMA requirements in claimmg that-
training of State emergency workers should be completed before the
operating license is issued. They fail to recognize the significance of the ii_ commitment to complete initial training under the Joint Training Pro-
gram prior to the full-scale exercise. Based on this commitment, we find ~
that the plans for training State personnel were sufficiently developed at
the time of hearing to permit us to make the " reasonable assurance",

finding pursuant to 10 C.F.R. { 50.47(a). (See note 4, supra).
Contention 29(u) states that federal personnel at the John Redmond

Reservoir lack sufficient training to perform their emergency functions.
The Intervenors claim that personnel of the U.S. Army Corps of Engi--

neers and U.S. Fish and Wildlife Service who are assigned to the John-
Redmond Reservoir have not received training under the Joint Training
Program and therefore the operating license should not be issued until

'

'

those personnel have received the training prescribed for them in Table' ,

5-1 of the County Plan. The record shows that their training will be-
completed before the full-scale exercise. Consistent with Intervenors' '
further desire, these personnel will receive the same training as Kansas

>

Fish and Game personnel with the exception of training in radiation
survey techniques.

; Although training of federal personnel at the John Redmond Reser-
| voir was not completed at the time of the hearing, plans for such training

are sufficiently developed to permit us to make the " reasonable assur .
ance" finding pursuant to 10 C.F.R. { 50.47(a). (See note 4, supra).;

,

31. Resource Annilability and Allocation (Edgs. IN-128)'
.

Contentions 31(c) and 31(d) allege that Coffey County fire depart-
| ments and vehicles of the Road Department do not have adequate radio
| equipment for communication with the Sheriffs Office.
I- The Intervenors do not dispute that a new radio system on order will
b provide the fire departments and Road Department with adequate com-
[ munication to the Sheriff in his office or in the EOC, but claim that the -' -

equipment should be installed before the operating license'is issued.
The argument is without merit. Items for the new communication
system are on order with delivery scheduled for Spring 1984, which is

[
before the full-scale exercise.

I

!; Thus, the pLns for installing adequate radio communication equip-
-ment were sufficiently developed to permit us'to make the " reasonable

f- assurance" finding pursuant to 10 C.F.R. l.50.47(a). (See note 4,
L

[:
,
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supra). The Staff is requested to confirm that the radio equipment has
been installed.

' Contention 31(f) alleges that " protection gear against radiation" is
needed by all workers involved in the evacuation plan.

Intervenors restrict their arguments to the need for protective clothing
for the field radiation monitoring teams. They claim that the operating
license should not be issued until the Plan is revised to show the availa-
bility of protective clothing to the field monitoring teams, that the cloth-
ing will be stored other than at the plar;t site, and that the clothing will
be prepositioned and available for use.

The contention is without merit. It has been clearly demonstrated that
KG&E has 100 sets of protective clothing available for emergency work-
ers and an additional 1900 sets if the need arises. Since NUREG-0654 re-
quires only that protective clothing and provisions for its use be available
on site, Intervenors' arguments for prepositioning clothing at offsite 10-g

cations are rejected. Firially, Intervenors assert that protective clothings

stored at the plant site may not be available due to "the nature of the
! accident at the plant," and therefore should be stored off site. However,

there was no direct or cross-examination to establish, and thus there is
no evidence in the record to establish, that an accident at the plant
might preclude securing the protective clothing. We conclude that the
plans for supplying protective clothing to field monitoring teams in case
of a radiological emergency at Wolf Creek are sufficiently well developed
to permit us to make the " reasonable assurance" finding pursuant to 10
C.F.R. 6 50.47(a). (See note 4, supra).

IV. CONCLUSION

The Board concludes that the emergency plans subject to the condi-
tions set ferth in the Order, irtfra, comply with 10 C.F.R. l 50.47, with
Appendix E to 10 C.F.R. Part 50, and with the criteria in NUREG-0654.

1

Findings of Fact *

L initialNotification and Official Communications

Contention 1(c). The County Plan does not make adequate provision for how
the Sheriff will notify the U.S. Army Corps of Engineers, U.S. Fish and Wildlife

e The factual background of the case is set rorth in the introduct on to our opinion. supra. Further, as
stated in note 3 above, since the Intervenors have narrowed vanous aspects or changed the thrusts of -
many cf these contenuons. the Board s findings are addressed only to the consentions as so revised.
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Sersice, and the Kansas Fish and Game Commission when the warning function is
activated. The evacuation time will therefore be longer than estimated.

1. Section 50.47(b)(6) of 10 C.F.R. requires that offsite emergency
plans provide for prompt communication among principal response or-
ganizations to emergency personnel. Criterion F.I.a of NUREG-0654
states that such plans should provide for backup means of communica-
tion by these organizations and should provide for 24 hour-per-day man-
ning of communications links by the emergency personnel.

2. The Coffey County Contingency Plan for Incidents involving
Commercial Nuclear Power specifies by title those individuals and or-
ganizations that the Sheriff's Office is responsible for notifying. Amongst
these organizations are the three agencies named in this contention.
(Appis.' Ex.1, Table 3-1; Appis.' Test., fol. Tr.194, at 2). The County
Plan Implementing Procedures include calllists which provide for both
primary and alternate contacts. (Appis.' Ex. 5). FEMA will review the
call lists prior to the full-scale exercise to ensure that the names' of the
individuals to be called and their phone numbers have been inserted.'

(Tr.1738-40,1752-53,1760). Moreover, while only the Corps cf Engi-
3 neers has someone manning its telephones 24 hours a day during the

summer months, the Sheriff's Office has also the home phone numbers
for at least one individual and an alternate employed in each of these
agencies. (Tr. 940,1150).

3. During business hours, the Sheriff's dispatcher will communi-
cate with these three agencies by telephone, and,if unsuccessfulin con--
tacting them, will resort to backup radio communication. These agencies
already have two-way Sherif 1's frequency radios, and, pursuant to the
County Plan, will be provided also with commercial grade tone alert
radios. (Appis.' Ex.1, j 3.2; Tr. 939,1149). While the tone alert radios
had not yet been installed at the time of the hearing, they were sched-

,

'

uled for delivery in the Spring and for installation in the early Summer
of 1984. (Tr. 938-40, 942,1149-50). FEMA concludes that this is
adequate, reliable primary and backup communication. (FEMA Test.,-

fol. Tr.1731, at 6; Tr.1741-42).

Contention 1(i). The County Plan does not specify whom the Fire Leader is to
notify if a Fire Chiefis not available.

4. Criterion E.2 of NUREG-0654 provides that each response or-
ganization should establish procedures for alerting and notifying

,

emergency response personnel. ,

..
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8. Criterion J.10.g of NUREG-0554 states that plans to implement
protective measures for the plume exposure pathway should include
means of relocation.

9. Currently, there is one telephone line in the County Shop for
normal, everyday calls. A second line is to be added to receive calls -
from persons needing emergency transportation. In the event of an
emergency, individuals needing emergency transportation can secure
the emergency phone number from the public information brochure,
which is circulated yearly, and from emergency broadcasts; when that
emergency number is called, the two phones, manned by two Shop per-
sonnel, will ring. (Tr. 733, 759; Appis.' Test., fol. Tr.194, at 83; Tr.
1145-46; Tr.1286).

3. Sheriff's Communications Equipment

Contention 3(a). The Sheriff needs radio equipment that will permit him to talk
to the Wolf Creek plant and all of Coffey County.

10. Criterion F.1.d of NUREG 0654 states that communication
,

plans shall provide for communications between the nuclear facility and
the local emergency operations center.

11. New radio equipment will be installed in the Spring of 1984
which will enable the Sheriff to talk directly to the Wolf Creek plant and
to reach all of Coffey County. The County Plan provides for such direct
radio coverage. (Appls.' Test., fol. Tr.194, at 13; Tr. 644-46, 678-81;
FEM A Test., fol. Tr.1731, at 15; Tr.1773; Appis.' Ex.1, f 4.2.3).

6. Emergency Response Command and Control

Contention 6(g). Due to insufficient staffing. Coffey County cannot adequateif
| direct the evacuation. Although two personnel are required to perform this

function, only the Sheriffis presently available.

12. See Finding 6, supra.
13. The County Plan assigns responsibility to the Sheriff to direct

and control evacuation. (Appis.' Ex.1, p.1-16). The Sheriff testified
that he, acting alone, can direct the evacuation and that, in the event of
his absence for some reason, his Under Sheriff would be available to
take over his duties in the Emergency Operations Center. While the
Sheriff is present and carrying out his duties in the EOC, the Under
Sheriff would be in the field taking care of traffic and security matters
and would not be utilized to relieve the SheritT. (Appis.' Test., fol. Tr.

,

194, at 20; Tr. 647 50). _
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i
! 14. The County Plan estimates that the plume exposure pathway

Emergency Planning Zone (plume EPZ) can be evacuated within 2%
hours. (Appls.' Ex.1, p. 3 5).

8. Encuation Time Estimates

Contention 8(c). The County Plan does not provide an estimated evacuation
time for individuals the do not have their cwn private automobiles for
transportation. There is no estianate of evacuation time for them.

15. The current version of the County Plan, revised in September'

1983, reflects that "[ flor the nonambulatory occupants of the Golden
Age Lodge and the Coffey County Hospital, an evacuation time of 2.5
hours is estimated using area resources. . . ." (Appls.' Ex.1, at K-19).
This estimate of 2.5 hours included the time for evacuating those indi-
viduals who lack transportation. The County Plan should be corrected to

i reflect that this estimate includes the evacuation time for all classes of
the special population needing transportation. (Appis.' Test., fol. Tr.
194, at 34; Tr.1675 77,1703,1706-07).

2 16. The County Plan requires that, at least once a year, the
Emergency Preparedness Coordinator review the Plan and certify to the
County Commissioners that it is current. (Appis.' Ex.1, f 5.3).

9. Encuation Routes

Contention 9(c). The County Plan is deficient because the evacuation routes
send the evacuees downwind and create greater risk to them in many instances. The
Plan needs to give adequate consideration to wind directions and possible changes
in wind direction during an evacuation.

17. Criterion J.10.k provides that plans to implement protective
measures for the plume exposure pathway should include identification
of and means for dealing with potentialimpediments to the use of evacu-
ation routes.i

18. A table and a figure in the County Plan identify recommended
evacuation routes for subzones within the 10-mile plume EPZ. and an
appendix contains the route descriptions which will be read over the
Emergency Broadcast System in the event of an emergency. (Appls.'
Ex.1, Fig. 3 2, Table 3 4, App. L: Appis.' Test., fol. Tr.194, at 35;
FEM A Test., fol. Tr.1731, at 39). County emergency planning officials,
with some assistance from KG&E, taking into consideration the pre-
dominant wind directions for the Wolf Creek site, selected those specific
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routes. (Tr. 1686 88). The County Plan is designed so that if evacuation
is necessary, people will be moved out before any significant release of
radioactivity occurs; however, if there is a likelihood that a substantial
release will occur prior to or during an evacuation, sheltering in the
downwind sectors would be the appropriate protective action to take.
(Appis.' Test., fol. Tr.194, at 36).

19. The County Plan's pre-emergency designation of evacuation
routes serves to facilitate public response during an accident in that the
public understands specifically which routes to take in the event of an
emergency. (Appis.' Test., fol. Tr.194, at 36; Tr.1690-91,1693). The
two FEMA witnesses testified that, based upon their experience, none
of the plans which they had reviewed designated alternate evacuation
routes based upon differing wind directions at the time of the
evacuation. (Tr. 1842 43).

20. In the event it becomes necessary to direct the use of different
evacuation routes at the time of the emergency, alternate routes could.

be readily selected and would be conveyed to the public over the
Emergency Broadcast System. (Appis.' Test., fol. Tr.194, at 58; Tr.
954 56, 1714; FEMA Test., fol. Tr.1731, at 40). It would be too cum-
bersome to draft EBS announcements in advance of an emergency situa-
tion designating the numerous alternative routes which might be
necessitated by the wind direction at that time, and it would be too time-
consuming to make a selection from numerous announcements during-
the emergency. (Tr. 1843-46).

Contention 9(e). . The Cocnty Plan does not provide for alternate evacuation
routes that will be necessary if there is heavy snow, rain, flooding. or fog.

21. Most of the County is laid out in square-mile sections in a grid-
like manner, with roads running along these section lines every mile.
(Tr. 961,1693). Because of this extensive road system, the County -
Emergency Preparedness Coordinator testified that it would be difficult-

to predesignate alternative evacuation routes. He also testified that such
predesignation would be unnecessary -_i.e., if a particular designated
road was blocked or flooded, via the Emergency Broadcasting System,
the public would be notified to take an alternate route. (Appis.' Test.,

. fol. Tr.194, at 37; Tr. 965-66).
!

22. With rare exceptions, all of the roads in the County are travela-
ble year round. (Tr. %1-62).

f'
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11. Public Alert and Notification System

Contention ll(a). The County Plan is deficient because it is not possible under
the Plan to notify 100% of the population within 5 miles of the site within a 15-
minJte period. and it is not possible to assure 100% coverage within 45 minutes for
those persons who do not receive the initial notification and are within the 10-mile
EPZ. The evacuation time will therefore be longer than estimated.

23. NUREG-0654, Appendix 3, provides that (a) the notification
system have the capability for providing within 15 minutes an alert
signal and an informational or instructional message throughout the
10-mile EPZ, (b) the initial notification system will assure direct cover-
age of essentially 100% of the population within 5 miles of the site, and
that (c)'special arrangements will be made to assure 100% coverage
within 45 minutes of the population who may not have received the ini-
tial notification within the entire plume exposure EPZ. Said Appendix

' also states that this design objective does not, however, constitute a
guarantee that early notification can be provided for everyone with
100% assurance.

24. The three agencies having jurisdiction over the John Redmond
Reservoir are the U.S. Fish and Wildlife Service, the Kansas Fish and
Game Commission, and the U.S. Army Corps of Engineers. (Appls.'
Test., fol.194, at 92). Initially, one fixed acoustical siren was planned to
serve this recreational area. However, as stated at the beginning of the
hearing, the determination was made and Applicants have committed to
add two more sirens. (Appis.' Ex. 3A; Appis.' Test., fol. Tr.194, at 43;
Tr. 203, 209). All areas of the Redmond Reservoir within the plume
EPZ under the jurisdiction of these three agencies will be covered by
these sirens, except for a small portion of land to the extreme west of-
the recreation area, under the jurisdiction of the U.S. Fish and Wildlife
Service. (Appis.' Ex. 3B; Tr. 2138-40). The Fish and Wildlife Service
will use its siren-equipped vehicles to cover its jurisdictional area. will
personally contact individuals where possible, and will put preprinted
warning flyers on unattended, parked cars. (Tr. 115153,1252 54). The+

notification and evacuation procedures for Fish and Wildlife Service are
set forth in the County Plan. (Appis.' Ex.1. App.1). Since the Coffey
County Plan Implementing Procedures provide that the Sheriff's use of
the telephone will be the primary means of notification to the three
agencies, with tone alert radios as backup, the Fish and Wildlife Serv-
ice's estimate of 45 minutes within which it would be able to notify the
public is acceptable to FEM A. (Tr. 374-77).

25. People do not venture out into the middle of the Redmond Res- -

ervoir, known as the Mud Flats, because their boats would become
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stuck in the shallow, silted bottom. (Tr. 1296-97, 1300, 1381, 2162).
Even if a person in a boat ventured into the middle of the reservoir, he
would be able to hear sirens but it is quite possible he would not hear
the siren sigr.al if his motor was running. (Tr. 2144-45). The sirens will
be activated for a period of 3-5 minutes. (Appis.' Ex.1, f 3.2). The
Emergency Response Organization of the Fish and Wildlife Service will
continue to monitor the area until it has confirmed that the evacuation
is complete. (Appis.' Ex.1, App.1).

26. The siren system is designed to cover areas of moderate to-high
population density. All 750 residences outside the range of the fixed
sirens and within the plume EPZ'will.be furnished by the Applicants
with tone alert radios, and twenty commercial-grade tone alert radios
will be furnished to similarly sited recreational, educational, and institu-
tional facilities. (Tr. 212; Appis.' Test., fol.194, at 42-43, 49, 50; Tr.
201, 220, 274-75, 277, 383). FEMA approves of this arrangement.
(FEM A Test., fol. Tr. 286, at 9).

27. ' The County has made provision for Emergency Broadcasting
System announcements to remind people to go out into the. fields to -

.

notify family members or friends who are farming and may not hear the
sirens or the tone alert radios. (Tr. 1254-55, 1275).

28. The County Plan contains provisions for individual alerting of
persons who, due to deafness or other reasons, cannot hear the sirens or -
tone alerts. (Appts.' Ex.1, at H-8, i 1.2.3(4), i 1.2.5(1 and 6),
l 1.2.6(1), f 3.2, ! 5.4). Based on a County survey, it is estimated that
approximately fifty households may require special notification. As the
County Plan states, personnel under the direction of the Fire Leader
will carry out these notifications in Burlington and LeRoy. (There are ap-
proximately forty such households). The Plan also states that personnel
under the direction of the County Engineer will carry out these notifica-
tions in other areas of the plume exposure pathway EPZ. (There are ap-
proximately ten such households). (Appis.' Test., fol.194, at 48,53;
FEM A Test., fol. Tr. 286, at 8,11; Tr.1908). The County Engineer has
assigned four people to make these notifications and concludes they,

could csmplete their assignment within 45 minutes. (Tr. 2318). The -
Fire Leader will be able to call upon fifty-seven members of the Burling-
ton and LeRoy fire departments to make these notifications. (Appis.'
Test., fol.194, at 48).

29. In implementation of the County Plan a list identifying hearing-
impaired persons in the plume EPZ has been prepared from the County
survey, and will be updated by the County Health Nurse, by family
members and by the return of the attachment to the emergency public -

_
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information brochure which is mailed annually to the public. (Appls.'
Ex.1, f 3.2; Appis.' Test., fol. Tr.194, at 53).

30. Letters of agreement have been signed by the County's fire
departments of Lebo, Waverly, LeRoy, Gridley and Burlington wherein
they commit themselves to provide personnel for notification, as well as
for decontamination functions. (Tr. 2359). The County Plan indicates
that such letters of agreement will be inserted therein. (Appis.' Ex.1,
App. D).

Contention ll(e). There is no provision about how to make the warning if one
or more sirens fail to operate. The evacuation time will therefore be longer than
estimated.

31. The County's program for frequent testing, and its frequent
usage of the sirens makes it unlikely that the sirens will fail to operate in
an emergency. The two Burlington sirens and the LeRoy siren will be
used for fires and will be activated daily for morning and noon whistles.
All sirens will be used for tornado alerts. All will be routinely maintained
and tested in accordance with regulatory guidance. (Appis.' Test., fol.'

Tr.194, at 47; Tr. 329-31,1251). If a siren should fail to operate during
an emergency, the Sheriffs patrol cars and fire department vehicles on
an ad hoc basis would be sent to notify the residents in that area;
however, NUREG-0654 does not require that such a redundant means
of notification be set forth in the County Plan. (Tr. 968-69; Appis.'
Test., fol. Tr.194, at 226; Tr. 345-46).

l

Contention ll(j). There is no provision for testing or maintenance of the tone
alerts. The evacuation time will therefore be longer than estimated.

32. While FEMA's Standard Guide for the Evaluation of Alert and
Notification Systems states that at least monthly testing is desirable, the

|
County Plan specifies that tone alert radios are to be tested by the

,

!
Emergency Broadcast System on a weekly basis. (FEMA Ex.1, at E-II;

|
Appis.' Ex.1, at H-8). A brochure, accompanying each of the tone alert
radios to be furnished by the Applicants, informs the recipient that the

| radio will be tested once a week, and instructs that, if there is a'

malfunction, the recipient should obtain a replacement from the
Emergency Preparedness Coordinator. That County official's department

| will have approximately 300 spare replacements. (Appis.' Test., fol. Tr.!

194, at 52; Tr. 261-62,264,976-77).
.

m
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12. Public Emergency Planning and Igormation

Contention 12(e). . There it no detail about how the education information will
- be provided to transients.

33. Section 50.47(b)(7) of 10 C.F.R. states that emergency re .
sponse plans must establish procedures for the-coordinated dissemina-
tion ofinformation to the public. NUREG-0654, Criterion G.2, provides
that signs shall also be used to disseminate appropriate information to
any transient population within the plume exposure pathway EPZ.

34. Large public information billboards will be placed on the access
roads to the Redmond Reservoir to provide emergency information to
transients, but the number and exact locations of the billboards have not
been finalized. The billbeards will instruct the visitors that upon the acti -
vation of the sirens or other notification of an emergency, they_should-

turn to identified EBS stations on their automobile radios. The EBS an-
nouncements will identify the evacuation routes and the registration cen-
ters for the transients at the Reservoir. (A' ppis.' Test., fol. Tr.194, at
57; FEMA Test., foi Tr.1731, at 49; Tr.1333,1376-77,1652,1918-19;
Appis.' Ex.1, f 5.4). Further, flyers will be left on the windshields of-
unattended vehicles at the reservoir, which include the basic information:
on the billboards plus a map of the evacuation routes. (Tr.1326).

35. A supply of emergency public information brochures will be
provided to area motels for their guests. (Appis.' Test., fol. Tr.194, at
57) Area telephone books will contain information summarized from
the public information brochures. (Tr.1316). The EBS announcements
will advise transients that emergency information is contained in tele-
phone directories. (Tr.1344).

Contention 12(s). The County Plan is deficient because in f 3.3.1 the Public In-
formation Officer will advise the parents where children have been evacuated to..
This information should have been supphed to the parents at an earlier time. The
Plan does not malte provision for providmg such information.-

,

36. The County Plan identifies the host counties' registration cen-
;s ters for schools being evacuated. (Appis.' Ex.1,~ Table 3-6). The

.

emergency public information brochure (annually distributed to area'

residents) will tell parents which host county facility their children will
be evacuated to in an emergency. This same information would be
repeated to parents at the time of an emergency via the EBS announce->

ments, which announcements are included in the County Plan. (Appis.'
Test., fol. Tr.194, at 66; Tr.1373-74; Appis.' Ex.1, App. L-13). The -.

.
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County Plan also identifies the host counties' registration centers for
schools being evacuated. (Appis.' Ex.1, Table 3-6).

13. Evacuation ofPregnant Women and Small Children

Contention 13(b). The County Plan does not provide for transportation for the
evacuation of pregnant women and small children if they are evacuated before
others. If buses or other means of transportation are used for them, then that trans-
portation might not be available to others when there would be a full evacuation.

37. The County Plan reflects that following a nuclear incident in-
volving a release to the atmosphere, while evacuation for the general
population may not be recommended, monitoting of the whole body
and thyroid dose may prompt the early initiation of protective evacuation
of pregnant women and small children. (Appis.' Ex.1, f 3.3 and App. E,
at E-9). While it is believed that there will be very few pregnant women
or families with small children who will not have their own vehicles, if
emergency transportation is needed, as reflected in Finding 9, supra.
they may call the County Shop for assistance. (Appis.' Test., fol. Tr.
194, at 69; Tr.1138; FEMA Test., fol. Tr.1731, at 60; Tr.1921-22).i

38. If additional transportation is needed for the protective evacua-
tion of pregnant women and their pre-school children during school
hours, buses from one of the outlying school districts (outside the EPZ)
would be utilized. Neither Burlington nor LeRoy buses would be utilized
for this purpose. They would be held in standby because, if an evacua-

;

|
tion of the general population was subsequently mandated, they would

' - be needed to evacuate the Burlington schools. (Tr. !!40,1285).

14. Erecuation ofSchools

Contention 14(a). The teachers. school administrators, and children have not
been trained about how to handle the evacuation, and there are no plans in the

i County Plan to specify how they will be instructed to deal with an emergency
; ;

* evacuation.

|
39. NUREG-0654, Criterion O.1, states: "Each organization shall

assure the training of appropriate individuals."
j
!

40. The determination of " appropriate" is dependent upon the
function the individual assumes in an emergency. (FEM A Test., fol. Tr.
1731, at 61). Individuals with specific emergency response roles to fill in
an evacuation should be informed of their roles prior to an emergency.
(Tr. 417, 435, 439, 486, 488 89, 510). In addition, those who are

i

'
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i

charged with ' making the decision to evacuate need to be informed about
the nature of the risk attendant to radiation. (Tr. 510-11).

41. School administrators will receive training undec the Joint
Training Program. Specifically, superintendents and principais.will be.
trained in an overview of the State, County and KG&E emergency
plans, their position role in the emergency plans, and basic radiation ef-

.

fects and protection. (Tr.1259).
42. Teachers will receive the instruction needed to perform their

role in an evacuation. In particular, teachers' roles in~an evacuation
(e.g., boardirg students on buses and possibly accompanying them, or
driving them in cars to a registration center) will be discussed with them
as part of teacher orientation, conducted by school administrators at the
beginning of each academic year. In addition, at the orientations, all
teachers will receive copies of the Wolf Creek emergency public informa--
tion brochure, which will include educational information on radiation.
(Tr. 417, 434-35, 438-39, 486 89, 510,1257-58).' Because teachers'
roles in an evacuation generally parallel their normal activities, and be-
cause they are not charged with making the decision to evacuate the
schools,. teachers need not receive other special training. (Tr. 417,
434-35, 438-39, 486-89, 510, 1257-58).

43. Schoolchildren have no special response role in an evacuation.
They carry out those actions required in an emergency on a routine daily
basis: e.g., how to stand in line and how to board buses. (Tr. 416-17,
1284-85). Pre-emergency instruction about matters such as destination -
will not enhance their safety in an ernergency. (Tr. 440-42). Similarly,
their health and safety in an evacuation will not be affected by their
knowledge of the nature of radiation, because the decision to evacuate is '
made by others - whether they are at home or at school at the time of
the emergency. Therefore, no special training is necessary to protect the .
children's health and safety in an evacuation. (Tr. 416-17, 439-40,
488-89, 510-11, 1284-85). The FEMA witness did not know of any
nuclear emergency plan that includes provisions for evacuation training

' for children. (Tr.1924).

Contention 14(b). There are not enough school buses available to evacuate
schoolchildren.

44. NUREG-0654, Criterion J.10.g, calls for the Plan to implement
protective measures for the plume EPZ, including means of relocation.

45. The Burlington school district has a current enrollment of ap-
'

proximately 750 and has ten buses and three smaller vehicles. At maxi-
mum bus capacity,659 Burlington students could be evacuated by bus
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i
in a single lift. About thirty teachers' cars would be used to transport the
remaining Burlington students. (Appis.' Test., fol. Tr.194, at 27, as cor-
rected at Tr. 694-96; Tr. 724-25, 784-85, 798-99,1928). With sufficient
teachers'. cars available, FEMA approves of these plans for the evacua.
tion of the public schools. (FEMA Test., fol. Tr.1731, at 62; Tr.
1926-27). While the County Engineer could not personally attest to the
availability of teachers' cars for evacuation, the record indicates that the
Superintendent of the Burlington schools has made the decision to use
teachers' cars to transport students who could not be accommodated on
buses. (Tr. 785). A FEMA witness testified that teachers could be in-
formed at the beginning of the school year or when they are hired that
their cars may be used during an evacuation and that letters of agree.
ment are unnecessary. (Tr. 1926-27).

46. If, for any reason, sufficient teachers' cars were not available,
the Burlington school evacuation would be completed using the first

i buses arriving from surrounding school districts. (Tr. 798-99). These
buses would be available to provide transportation for evacuating stu-
dents and other special populations as soon as their own students were
taken home (sooner if school were not in session). (Appis.' Test., fol.
Tr.194, at 27, as corrected at Tr. 694-96; Tr. 722,1928). Letters of
agreement for school buses have been signed with the school districts
for Lebo, Waverly, LeRoy and Gridley. The agreement for the Burling-
ton district was to be signed shortly after the close of the hearing. (Tr.
2358-59).

15. Evacuation ofHealth Care Facilities and Residents Needing
Special Transportation Assistance

Contention 15(a). The County Plan does not detail what type of health services
will be provided for persons who are in institutions or under care on an outpatient
basis prior to the accident. It does not specify which hospital they will be taken to.
The Plan does not consider the number of patients to be cared for.

47. NUREG-0654. Criterion J.10.d, prescribes planning to protect
persons "whose mobility may be impaired due to such factors as institu-
tional or other confinement."

48. There are existing unwritten arrangements between Coffey
County llospital and hospitals with available beds in surroundir.g
counties. These arrangements provide for the transfer of patients from

.

Coffey County in emergency situations and have always been honored.
(Appis.' Test., fol. Tr.194, at 73; FEM A Test., fol. Tr.1731, at 67; Tr. .

. _ _
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I 812 16, 841, 851). FEMA requires signed agreements with hospitals
that will receive patients. (Tr.1941).

49. : The hospitals and numbers of beds available to Coffey County
patients in an emergency are as follows: = Newman Hospital, Empcria -
100 beds (Tr. 813, 815, 847-48); St. Mary's Hospital, Emporia - 40 to
45 beds (Tr. 81516); Anderson County Hospital, Garnett - 25 beds;
Allen County Hospital, lola - 10 beds (Tr. 816); Ransom Memorial
Hospital, Ottawa - 42 beds; Greenwood County Hospital, Eureka - 20
beds (Tr. 850-51). In addition, in an emergency, Ransom would make
available another fifteen to twenty beds that are normally reserved for
medical students or staff who are " sleeping over." (Tr. 850).

50. The Golden Age Lodge Nursing Home has a capacity of 102
and, at the time of the hearing, had a census of 91 residents. (Appis.'
Test., fol. Tr.194, at 74, as corrected at Tr. 809, 813, 819). There are -
unsigned agreements with the hospitals in the surrounding counties to
receive the nursing home residents during an evacuation. (Tr. 851).

,

Flint Hills Manor nursing home in Emporia with an average available'

capacity of thirty five beds has also agreed to accept nursing home pa-
tients from Coffey County. (Tr. 851).

Contention 15(c). Coffey County does not have sumcient transportation
(ambulances, buses, etc.) to evacuate people from nursins homes and the Coffey
County Hospital

51. The Coffey County Hospital has two critical care beds.
However, it has been conservatively assumed that four hospital patients
would require evacuation by ambulance or other stretcher carryirs
vehicle. (FEMA Test., fol. Tr.1731, at 68; Tr. 854; Appis.' Ex.1, at,

;

K 6). The nursing home estimates that about 25% of the residents
;

(approximately twenty five patients) would need to be transported by
ambulance or other similar vehicle. (Appis.' Test., fol. Tr.194, at 74;
Tr.824).

52. Coffey County has two ambulances with a total capacity of
eight. Under existing arrangements with surrounding counties, Coffeyg
County can, and regularly does, call on their ambulance resources.'
These ambulances are in Anderson County (two), Lyon County

i

; (three), Woodson County (two), Humboldt (one), Moran (one), Iola
(two), Franklin County (three), and Osage County (two). Also, St.
Mary's Hospital in Emporia has two ambulances. The combined capacity.
is about fifty patients. (Appis.' Test., fol. Tr.194, at 74, as corrected at
Tr. 809,828,846). The County Plan includes signed Mutual Aid Agree-

: ments with Allen, Lyon, Anderson, and Franklin Counties which,
.

among other provisions and upon request, will send assistance in the

'
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! form of equipment as it can muster during an emergency. (Appis.' Ex.
1, at D-3-D 10).

53. Funeral directors' vehicles and ambulance helicopters would
also be available to assist in an evacuation. The head of the Kansas
Funeral Directors Association (KFDA) and another representative from
the State of Kansas attended a FEMA course in 1983, in which FEMA

.

presented guidelines on the use of funeral directors' vehicles (station
wagons, hearses, etc.) in an emergency. Through the KFDA, funeral
home directors in the Wolf Creek area have agreed to provide vehicles
with a combined capacity of forty six stretchers, to assist with evacuation
in an emergency. (Appis.' Test., fol. Tr.194, at 74; Tr. 82122,852 53).
The Military Assistance to Safety and Traffic program based at Fort
Riley, Kansas (approximately 70 air miles from Coffey County) has six .
ambulance helicopters with a combined capacity of eighteen litters.
( Appis.' Test., fol. Tr.194, at 74-75).

Contention 15(n). The County Health Nurse has not compiled a list of County
residents who are shut-ins or who may need special evacuation assistance.

. Contention 15(o). The County Plan does not make adequate provision for
I prepari'is a list of County residents who are shut in or who may need special evacua-

tion assistance. and does not make adequate provision for updating the hst as
chanses occur.

54. NUREG-0654, Criterion J.10.d, indicates that State and local
governments should provide means for protecting those persons whose
mobility may be impaired due to such factors as institutional or other
confinement.

55. Persons requiring special emergency transportation or other spe-
cial evacuation assistance are identified by the County Survey and by
family members, in conjunction with the list of "home help" patients
normally maintained by the County Health Nurse. This responsibility of
the County Health Nurse is stated in the County Plan. (Appts.' Test.,
fol. Tr.194, at 82; Appis.' Ex.1, at 1 9; Tr.193 h40).

, 56. A list of those who may need special notification, including the
hearing impaired, is being compiled. (See Finding 28, supra). The list of -
persons who may need transportation assistance in an evacuation is
being developed, and will be maintained and updated in the same
manner and on the same basis as the list of individuals needing special
notification. (Appis.' Test., fol. Tr.194, at 83). Using information ob-
tained monthly from the County Treasurer, the County Appraiser, and
from the utilities, new residents of the plume EPZ will be contacted to
determine special needs if any. The annual mailing of the emergency .

let
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public information brochure will include a request for updated informa-
tion on individuals requiring special assistance. At least once a month, .
the list will be updated based on all available information. (Appis.'
Test., fol. Tr.194, at 82; Tr.1143 45). The procedure for updating the-
list meets with FEMA's approval. (Tr.1953). The provisions for main-
taining the list are specified in the County Plan. (Appis.' Ex.1, at 15,
7, 8, 9),

16. Encantien ofPrrsens Withest Prhent Transperantien

Contention 16(al The County Plan does not detail how many individuals will
need transportation assistance that the County Ensineer is to provide for an
evacuation. There is inadequate detail about how the Engineer will know who to
evacuate.

57. It is estimated from the County Survey that approximately 120
,

I individuals may require transportation assistance in an evacuation.
(Appis.' Test., fol. Tr.194, at 83, 85; Tr.1147,1979). A list of those in-
dividuals is being developed, and will be maintained and updated, in the
same manner and on the same basis as the list of individuals needing
special notification. The County Engineer will have this list and its
updates. ( Appis.' Test., fol. Tr.194, at 83; Tr. 732).

58. At the time of an evacuation, some people who normally have
private transportation might need transportation assistance (e.g., their
cars are being repaired, etc.) (FEMA Test., fol. Tr.1731, at 83; Tr.
730). They may call the County Shop to secure emergency transporta-
tion. (See Finding 9, supra). The County is unable to estimate with rea-
sonable accuracy the number of persons who might need to call in to re-
quest transportation at the time of an emergency. (Tr. 1147, 1983).
FEMA is satisfied that the County has met this concern with the availa-
bility of excess bus capacity. (Tr. 1981, 1983 84).

;

Contention 16(l). There are not enoush vehicles available to provide transports.
i tion for those who do not have their owra means of transportation.

59. It has been estimated that 329 persons within the plume EPZ,
other than public school students and other than those individuals
whose vehicles, for example, are being repaired, will need school bus
transportation. This estimate includes children in private schools and
day care centers, ambulatory hospital patients and nursing home
residents, and members of the general public who do not have access to
private transportation. Not including Burlington and LeRoy, the towns '
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of Gridley, Lebo and Waverly have in aggregate eighteen school buses
and two vans with a nominal capacity of 726 to evacuate these individ-
uals. (Tr. 201719). As confirmed by the County Survey, evacuation for
those without their own means of transportation will in most cases be by
relatives, neighbors and friends. Thus, the available bus capacity has
been identified and exceeds the estimated needs. (Tr. 1678 81,
1983 84). Excess bus capacity will meet the demands of those individu.
als who normally would have their own transportation but for various
reasons may be without it during an emergency. (See Finding 58,
siera). FEMA is satisfied that there are enough vehicles available to pro-
vide transportation for those who need special transportation or do not
have their own means of transportation. (Tr. 1979 81).

60. The Coffey County Engineer testeed that, while it might take
2 hours (or a little longer if there were delays at the registration center
or delays due to traffic conditions) for the Burlington school buses to .

f evacuate their students to Emporia and return to the plume EPZ, buses
from schools outside the plume EPZ (Gridley, Lebo, and Waverly)
could take their students home and be available within 1% hours to com.
mence the evacuation from the plume EPZ of these persons needing spe->

cial transportation. (Tr. 705 07, 777 79). The Coffey County Plan esti-
mates that it would take a maximum of 2.5 hours to evacuate this special
population, which includes the 1.5 hours discussed above. (Appis.' Ex.
1, at 3 5; Tr.1948 49).

61. There is no probative evidence that the Gridley, Lebo, and
Waverly buses could not load their students, unload them and be availa-
ble within 1.5 hours to begin the evacuation of those needing special
transportation and obviously these buses coming into the plume EPZ
would not be delayed in order to be decontaminated. Reduced speeds

: for school buses and the effect of adverse weather conditions have been
considered in the County Plan's evacuation time estimate. (Appis.' Ex.
1, f 3.3, and Table K-7; Appis.' Test., fol. Tr.194. at 32; Tr.1664 65,
1700 01, 1997). Even if a half hour was needed for loading, these buses

t would be able to effect the evacuation within the estimated 2.5 hours.
(Tr.1996).

Contention 16(m). The Engineer has not made arrangements to obtain school
buses.

62. Coffey County has signed letters of agreement with Unified
School Districts 243 (Lebo/Waverly) and 245 (LeRoy/Gridley) which
provide for the availability of school buses for emergency transportation
needs. A corresponding letter of agreement with School District 24
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! (Burlington) was scheduled to be signed shortly aNtf the close of the~
evidentiary hearings. The Scho' l Boardittorney assured the Countyo , ..

Emergency Preparedness Coordinator that there were no substantivt:im- 7
pediments to its approval. (Tr. 721-22, /95-96, 2358 59; Appis.' Test .
fol. Tr.194, at 90). School Districts 243 and 245 contract with private
companies for their buses, while all buscs'in School District 244 Ee

'
owned by the District. (Tr. 776 77). .

:r

Contention 16(n). The County Plan is deficient hecause the Qhool buses hsted
in Table 3-8 will be required for evacuation or schoolchiidrsn and will not be avaita-
ble to provide other emergency transportation. ,

./ - V

63. If school is in session, the school buscs from School Districts
243, 244 and 245 will be available for eniergency transportation after
they have taken their school populations out of the plume EPZ or home
If school is not in session, the buses would be available sooner. (Appis.' ,.

Test., fol. Tr.194, at 91, as corrected at Tr. 696 97; FEMA Test., fol. ~'

Tr.1731, at 87; Tr. 704-05, 707, 722). Individuals, other than
! schoolchildren, dependent upon the buses for emergency transpark-

tion, are ambulatory patients from the hospital and nursing home, child ' i

ren at private schools and day care centers and'bther people who do not
have transportation. (See Finding 59, supra). ' '/ j ..

~
. .

18. Traffic Control, Access Controland EPZSecurity ,

> 7 s

Contention 18(a). The County Plan does not provide for enough trame sprol.~
There is too httle trafGc control provision within the 10-mile EPL

,

64. Because of the large number of roads and the statively;10w
population in the plume EPZ, little, it"any,' traffic corttrol will Id
necessary. (Appis.' Test., fol. Tr.194, at 99). The Evacuation Time.Esti-
mate Study indicates an average vehicle speed and nii average intet:
vehicular distance sumcient to allow trame to merge fr'oid ildsparsely',

? populated rural areas into the outgoing trame pattern without ttie assist-
ance of extensive trame control. (Appls.' Test., fol. Tr.194, at 99100;
Appis.' Ex.1, at 3 9). The Federal liighway A'dministration concurs in
the route capacities used. (FEM A Test., fel.' Tr.1731, at 90), ,

65. Five trame control positions are kntemplated. (Appis.' Test.,
fol. Tr.194, at 99,101; FEMA Test., fot. Tr.173P. at 90; Tr. 655 56).
Three positions are outside the plume EPZ at locations suitable for turn-
around of tractors / trailers and are not required for control of auto trame.

.
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\ (Appis.' Test., fol. Tr.194, at 99; Tr. 652,2036). Traffic control in Bur-s

, f lington and in the vicinity of John Redmond Reservoir is unnecessary.
/ (Tr. 681-82, 685). The identified traffic control positions are adequate.

- (Tr.2037).
'

66. Area residents are familiar with the local road network and may
select other suitable routes out of the plume EPZ. (Tr. 656-57). The key
determinant of the route used to exit the plume EPZ by Redmond
Reservoir visitors will be the information provided in the EBS announce--

" ' ' ments. (Tr. 468). FEMA will review the EBS announcements to ensure-

,
clarity ofinformation to Reservoir visitors. (Tr. 1337 38, 1376-77).

k Contention 18(r). The County Plan is deficient because it does not provide that
the entire evacuated area will be blocked. It only contemplates that it will be" -

blocked as resources become available.
,,

W l 67. All roads can be barricaded within 4 hours. (Appis.' Ex.1, at

_ L 3-8,3-9; Appis.' Test., fol. Tr.194, at 109). Four of the six priority road-
,

i blocks will be manned 24 hours per day for the duration of the emergen-'

cy by County Engineer personnel. The other two will be manned for a'

short period (about I hour) by County Sherif 1's deputies, and will be~

permanently relieved by Kansas Highway Patrol (KHP) officers.'

(Appis.' Test., fol. Tr.194, at 103). National Guard personnel as they
become available will man all secondary roadblocks. This meets with'

FEMA's approval. (Appis.' Test., fol. Tr.194, at 109; FEM A Test., fol.,

~ >" Tr.1731, at 99; Tr. 2030).
68. See Finding 16, supra.,-

V

Contention 18(aa). The Sheriff does not have enough personnel to secure the

f evacuated area on a 24-hour per-day basis.

69. The County Sheriff has primary responsibility for providing 24-
hour per day security for the evacuated areas. (Appis.' Test., fol. Tr.

i 194, at i15; FEM A Test., fol. Tr.1731, at 106; Tr. 668; Appis.' Ex.1, at
1-4). Additional security for the evacuated area would be provided by
manned roadblocks and roving patrols. (Appis.' Test., fol. Tr.194, at.

116, Tr. 668-71).'

70. Priority roadblocks will be maintained by the KHP (two road-
blocks) and County Engineer personnel (four roadblocks). All secondary,

roadblocks will be manned by the National Guard. (Appis.' Test., fol.

~'
Tr.194, at 116; FEM A Test., fol. Tr.1731, at 106). In addition, Sheriff's- -

' deputies would patrol around the evacuated area. (Appis.' Test., fol. Tr.
194, at 115,116; Tr. 669). KHP will station three officers with vehicles-

,
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at the State Forward Staging Area in New Strawn. The KHP officers will
be available to assist the Sheriffs deputies in controlling unauthorized
entry into the plume EPZ. (Appis.' Test., fol. Tr.194, at 115,116).
FEMA is satisfied with the provisions for 24-hour-per-day plume EPZ
security. (Tr. 2031-32).

19. Radiation Moniering and Decontamination

a. Staffing

Contention 19(e). There is no person designated or trained to act for the Radi-
Agical Defense Officer if he is not available or is to be relieved during an accident.

4

71. An alternate Radiological Defense Officer has been selected.
The County Plan provides for the alternate to carry out the Radiological'

Defense Officer's (RDO) functions if the RDO is unavailable or must
be relieved during an accident. (FEMA Test., fol. Tr.1731, at 109;

;

Appis.' Test., fol. Tr.194, at 118; Tr.141011; Appis.' Ex.1, at 1-11).
The alternate RDO will receive the standard FEMA training course. (Tr.

;

; 1411, 1566-67).

3
I Contention 19(h). The County Radiation Monitoring Team has not been

selected.

Contention 19(i). The County Plan is deficient because it does not state how
many members of the Radiation Monitoring Team will be required and does not
contemplate enough people to handle the du'ics of the Radiation Monitoring Team.

72. Coffey County currently has about forty-eight people who have

,

had the FEMA Radiological Monitoring Training Course and 8 hours of

j classroom training in the use of radiation monitoring instruments. The
County plans to train an additional twenty-five people. From the total*

:
group, twenty-one will be selected for additional training to qualify them

'

for offsite monitoring and sample collection, as members of the Joint

f Radiation Monitori.1g Teams. (Appis.' Test.', fol. Tr.194, at 121, as cor-
.

rected at Tr 139f 4,1409,1413-15,1537-39,~ 1561-63,1565-66,7
T

! 2050-51).
73. Fourteen persons from the County are required to meet the

,.

|
County's radiation monitoring duties for the Joint Radiation Monitoring
Team. Twenty-one will be available. (Appis.' Test _., fol. Tr.194, at 122,
as corrected at Tr. 1395-96; see Finding 72, above). Their assignments
will be made prior to the full-scale exercise. (Tr. 2051). The roster of

.
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team members may be included within the Implementing Procedures.<

(Tr.' 2031, 2050-52).
74. Six monitors per shift (12-hour shifts) will be needed for the

' access control positions. These would be chosen from the trained moni-
tors not involved in the Joint Radiation Monitoring Teams. (Appis.'
Test., fol. Tr.194, at 122). FEMA has determined that the Plan satisfies.

the provisions of NUREG-0654. (FEM A Test., fol. Tr.1731, at 113, as
corrected at Tr. 2053).

Contention 19(k). Coffe> County will not be able to perform decontammation
and radiation checks within the County and at evacuation centers, because it is not
adequately staffed. There is no provision in the County Plan for an adequate
number of personnel to supplement the County Radiation Monitoring Team in
order to check evacuees and vehicles at shelters for contamination. The ColTey
County Plan shows 104 people will be needed at the evacuation centers for contami-
nation checks (at 3 8). None of these are available. At least 150 mill be needed for
this. The Plan does not specify how they will be recruited. Also, there are no people

,

available at the evacuation centers to handle decontamination. It is possible that as
many as 100 people will be required for decontamination.

75. NUREG-0654, Criterion J.12, specifies that radiation monitor-,

ing personnel at registration centers "should be capable of monitoring
within about a 12-hour period all residents and transients" from the
plume EPZ. This 12-hour period is neither a precise upper limit, nor a
guarantee that all monitoring will be conducted within 12 hours. Rather,

S it is guidance as to the expected capability of the monitoring organiza-
tion. (Tr. 2053). Decontamination need not be performed within any
specified time period. (Tr. 2073-74).

76. Radiological monitors from the four host counties are responsi-
ble for the monitoring and decontamination of evacuees and vehicles at
registration centers. Based upon the expected number of evacuees and a
2%. minute time to monitor each evacuee, the following number of
monitors will be needed in each host county: Franklin County - 4
(1000 evacuees); Lyon County - 12 (3700 evacuees); Allen County -

i 4 (1200 evacuees); Anderson County - 6 (1600 evacuees),7 The moni-
tors will be selected and trained before full-power operation at Wolf

'
| Creek. (Appis.' Test., fol. Tr.- 194, at'123, as corrected at Tr.1396;,

FEM A Test., fol. Tr.1731, at 115-16; Appis.' Ex.1, at 3-13; Tr.
1417-26, 1567-68, 1574, 2070). FEMA has determined that twenty-six,

j K
L; } ' '

? The Coffey County shelter systems omcer has esumated the maumum number of indiuduals
i/ tworst case) that could esacuate to each ' tost county: Frankhn county (17707. L)on county 46863L
/ Allen County 11247). Anderson County 43273L To be consersative. eac5 number =as innated by 20% .

(Tr. 524-25).
..
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' host county radiation monitoring personnel will be sufficient. (Tr.
2070-73). A 2% minute time to monitor each evacuee is very conserva-'

tive. (Tr. 1418-19). There is no regulatory basis that requires women
evacuees to be checked for contamination by women monitors and the
subject need not be described in the Plan. (Tr. 2076-77).8 If necessary,
additional radiation monitoring personnel are available from the Kansas
Department of Transportation, or the Radiological Defense Officer
could dispatch reserve Coffey County radiation monitoring personnel to
registration centers to assist host county personnel. (Appls.' Test., fol.

E Tr.194, at 123; Tr.1568).
77. Should evacuees need decontamination, the host county radia-

tion monitoring personnel would explain the process to each, and the
evacuees would decontaminate themselves. Assistance would be availa-
ble for small children and thos physically unable to decontaminate-

themselves. After decontamination, the evacuees would again be
monitored. This procedure is satisfactory to FEMA. (Tr. 1424-26,
1431-33, 2101-02).

|
78. NUREG-0654 does not specify any period of time within wh'ch1- i

vehicles must be monitored and decontaminated. This could be accom-
plished after monitoring and decontamination of evacuees have been
completed. (Tr. 1543-44,2075).

Contention 19W. The Fire Leader does not have enough personnel to conduct

the decontamination activities.

79. Letters of agreement for decontamination services at access con-
trol positions have. been signed with all fire ' departments in Coffey

' County - Lebo, Waverly, LeRoy, Gridley and Burlington. (Tr. 2359).
The County Plan indicates that such letters of agreement will be inserted

,

therein. (Appis.' Ex.1, App. D). The County has agreed to make the .
letters of agreement available to FEMA for review at any time. (Tr.

_

2361). The five fire departments have adequate personnel (approximate- -
ly 110 members) and equipment (about 24 vehicles) to conduct decon-
tamination activities while carrying out any other activities. (Appis.'
Test., fol. Tr.194, at 124; FEMA Test., fol. Tr.1731, at 117-18; Appis.'
Ex.1, at 3-10, 3-11; Tr.1160-62). FEMA is satisfied that sufficient fire
department personnel and equipment will be made available for decon-

L
tamination at access control positions. (Tr. 2055, 2079, 2103).L

!

8 The State Plan's descussion of privacy for individual; being screened for contammaison indicates that
emergency workers would be sensitive to the personal needs and concerns of twacuces. (Srr Appfs.' Ex.

, 2. at K.7. K 8L*
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; Furthermore, historical experience shows that County fire department
* personnel are dedicated to the fulfillment of their community obligation

and that they would respond in an emergency. (Tr.1287).

b. Availability ofEquipment

Contention 19(r). The Coffey County Radiation Monitoring Team does not
have proper radiation monitoring equipment to monitor radiation in the event of an
evacuation.

80.. Seven air samplers, to be provided by KG&E, are on order and
will be available before the full-scale exercise. The State Plan will de-
scribe this new equipment. (Appis.' Test., fol. Tr.194, at 126; Tr.
866-67, 1574-75).

Contention 19(aa). The Coffey County Radiation Monitoring Team does not
. have the communications equipment it needs to keep in touch with the County
* Emergency Operations Center and others. The Coffey County Plan is deficient

where it provides that the Radiation Monitoring Team will commumcate with the .
County EOC by telephone. In all likehhood. there will not be enough telephone
lines available so that prompt communication can be accomplished.

81. Each Joint Radiation Monitoring Team will be in direct radio
communication with the KG&E's Emergency Operations Facility (EOF)
via portable radio. The EOF serves as the base of operation for the Joint
Radiation Monitoring Teams. Information on team progress, summary
data, dose projections, and plume direction will be supplied to the Radi-
ological Defense Officer at the EOC via the radio and/or telephone links
between the EOF and the EOC. County radiation monitoring personnel
assigned to access control positions will have radio communication to
the EOC or State Forward Staging Area through the County Engineer

,

! personnel or law enforcement personnel stationed i each access control
position. No additional communications equipment is needed for
County radiation monitoring personnel. (Appis.' Test., fol. Tr.194, at
132-33; Appis.' Ex.1, at 3-13; FEMA Test., fol. Tr.1731, at 131-32; Tr.;'
1435-37, 1569-70). There is no requirement that there 5e direct com-
munication between the EOC and the monitoring teams.'

' Criterion F.I.d or NUREG-0654. cited by intervenors' opinion at 42, does not require direct
communications, but only that commumcations be prouded between the plant. the eof and EoC and
Radiation Monitoring Teams. FEM A e es not reqmre direct communications between the EOC and the
teams. (FEM A Test , fol. Tr.1731. at 13 t h .

.
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c. Monitoring (Decontamination Procedures .}'
Contention 19(hh). The State Plan does not assume all evacuees will be

checked for contamination. The Coffey County Plan does so. The County Plan is
deficient because it does not require that all evacuees 30 to the designated shelter

area outside the evacuation zone for a contamination check.Once the evacuees are
out of the area, it will not be possible to adequately notify them to go for a contami-
nation check. It must be clear in the plans that att evacuees will be checked for
contamination.

82. EBS announcements will direct e.Il evacuees to proceed to regis-
tration centers. The announcements will be expanded to explain the
nature of the hazard posed by radiation and the availability and efficacy
of contamination checks. These revisions will provide assurance that the
public will avail itself of radiation monitoring services at registration-
centers. (Appis.' Test., fol. Tr.194, at 137; Tr. 461, 513-14, 570-71).
Similar information will be incorporated into the public information
brochure. '(Tr. 1373-74). ,

Conter. Con 19(kk). The County Plan is deficient because it does not provide for
disposal of contaminated equipment, vehicles, decontamination water, or any other
materials that might be contaminated.

83. The Radiological Defense Officer, with the assistance of
KG&E, will retrieve any contaminated material from the registration
centers for subsequent disposal. Clothing can be washed and returned,.
or disposed of, if necessary. KGAE could process contaminated materials
at the plant site, could contact another regional utility and process mate-,

rial at that location, or could cantract with a local vendor specializing in
decontamination services, and arrange for the use of a portable decon-
tamination unit. (Appis.' Test., fol. Tr.194, at 140; FEMA Test., fol.-

I Tr.1731, at 138; Appis.' Ex.1, at 3-13; Appis.' Ex. 2, at K 8-K 12; Tr.
1570-71, 2069 70, 2091 92, 2096-97). There, however, is no evidence*

in the record that the plant site would be inaccessible to provide the
necessary decontamination services.''. Letters of a;;reement with com-

.

mercial enterprises are unnecessary."'

i

l

30 Contrary to intervenors' representauons, Mr. Leon Mannell Cid not testify that the plant msght not
be available for decontammation services or waste disposal, due to contammation on site. Rather, Inter.
venors' counsel mquired, "lmlhat if we had an accident that * * * made it not possible to use Wolfi

| Creek; what would happen?" Mr. Mannell responded, "I do not have that information." (Compere IPF
'

41 with T'.1445).
H ntersenors cite the testimony of Mr. Raymond Lewis, for the proposition that there are no letters ofi
agreement with commercial services. However, they ignore his testimony that such letters of agreement
are unnecessary (due to the commerical nature of the service) (Compam IPF di with Tr.157tl.
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84. Vehicles can be decontaminated by washing. Water would be re-
leased but is not likely to be a public health or safety problem - person--
al health and safety of evacuees would be the initial concern. (Appis.'
Test., fol. Tr.194, at 140; Appis.' Ex. 2, at K-12; Tr.1441,1449-50,
1570). The State would, however, monitor the disposal of decontamina-
tion water in the host counties. (Tr. 1443, 1450).

20. Shelter Facilities andServices

Contention 20(d). There are no people available to provide rnanagement at the
evacuation centers. (Jp to 9.000 people would be evacuated. One person for each
fifty people evacuated will be needed. Therefore,180 people are required.

85. Section 50.47(b)(1) of 10 C.F.R. reflects that principal response
organizations shall have the staff to respond to emergencies. NUREG-
0654, Criterion A.3, provides that "[elach plan shall include written;

agreements referring to the concept of operations developed between
Federal, State, and local agencies and other support organizations
having an emergency response tr'le within the Emergency Planning .
Zones."

86. The estimated numbers of people required to handle registration
in the host counties are eleven school personnel for Franklin County,
forty-eight service club members for Lyon County, twenty-eight school
personnel for Anderson County, and ten school personnel for Allen
County. (Tr. 583 84, 594-95, 599-600). If sufficient numbers of host
county personnel were unavailable to handle registration, the evacuees
themselves could provide assistance. (Tr. 568-69,635).

87. The Crisis Relocation Plan (developed in the event of a nuclear
war) already calls for manning registration centers in Franklin,
Anderson, and Allen Counties with school personnel. (Appls.' Test.,
fol. Tr.194, at 153; Tr. 599-600, 603-06). The Coffey County Shelter

.

Systems Officer testified that, in the absence of written agreement, there

| is nothing to indicate reluctance of school teachers to -assist in
| 1 emergencies, under the direction of the School Board and the

Superintendent. (Tr. 634). A FEMA witness believes that letters of'

I agreement with school personnel and teachers are unnecessary for the
provision of registration services. (Tr. 2108).

;

| 88. While there is no written agreement with the Lyon County serv-
ice organizations that would assist with registration, there are verbal-t.

'
agreements that have been honored in the past, and are expected to be
honored in the future. (Tr. 604-05).

_
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89. The Coffey County Shelter Systems Officer, whose testimony
was based on local emergency response experience, and Dr. Mileti (a
sociologist with expertise in the study of public emergency response),'

,
whose testimony was based on studies of disasters, agree that the ab-
sence of written agreements has never resulted in the lack of sufficient

,
- personnel to staliregistration or public shelter facilities. (Tr. 566-68).-

1

90. Shelter facilities in the host counties will be staffed by volun-
teers from service organizations. Those organizations have assured the

,

host county Emergency Preparedness Coordinators that they have suffi--
cient personnel to discharge their responsibilities under their verbal

4

j agreements. (Tr. 558-60). The Kansas Department of Social and Reha-
bilitation Service (SRS) is also available to assist with registration and
sheltering in an emergency. (Appis.' Ex. 2, at B 17). Because SRS is a

.

'

.

State agency, no letter of agreement is necessary. (FEMA Test., fol. Tr.
1731, at 145). A FEMA witness expressed the opinion that letters of'.

g agreement are not required of service organizations who will provide
f

volunteers; these volunteers, like teachers, are outside the scope of
,

f NUREG-0654, Criterion A.3. (Tr. 2108 15).
.

1 Contention 20(k). There are not enough facilities for 9.000 evacuees at the shel-
ter center. This will require sleeping, food preparation, medical, sanitation, and
other facilities if the shelter needs are met. The County Plan does not provide
details about the extent of the resources required for food, sleeping, safety, health -;
and sanitation, communications, recreation and rehsious affairs.'

4

Contention 20(m). There has been no provision made about paying shelter
owners for use of their site or services.

,
'

91. See Finding 85, supra. for wording of NUREG-0654, Criterion
A.3.r

92. The shelters to be used are public/ community facilities such as
n armories, schools, churches and a university. (Appis.' Test., fol. Tr.

194, at 151; FEMA Test., fol. Tr.1731, at 152). It has been FEMA's ex-
perience that such facilities have willingly been made available for shel-t

ter during emergencies, even in the absence of prior arrangements and
4- FEMA agrees that letters of agreement are not required. (Tr. 2097-98).

This has been confirmed by local experience. (Tr. 566). The federal
government has entered into agreements to secure the use of some shel-E
ters identified in Crisis Relocation Plans; for the others there are verbal
agreements that, according to the Coffey County Shelter Systems Offi-'

cer, have always been honored. (Tr. 531).
93. The Emergency Preparedness Coordinators for the four host .

;
counties have contacted food suppliers, who have agreed to provide

i

til
f

k

Y
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food on request and arrange for payment afterward. All of the four coor-
dinators are confident that they have binding verbal agreements with
their suppliers and that written agreements are unnecessary. (Tr.
537-38, 540-41, 552, 556). FEMA agrees that such letters of agreement
are not required since food suppliers are not support organizations in the
sense of NUREG-0654, Criterion A.3. (Tr. 2114-15). Further, Appli-
cants' expert witness testified that, based upon his experience and
studies, he was unaware of any case where shelter or food has been
denied because there were no written agreements to provide them (Tr.
567), and his opinion was confirmed by local experience (Tr. 566).

25. County EOCEsecuation

Contention 25(a). The County Plan is deficient because it does not provide for
relocation of the Coffey County Emergency Operations Center in the event that it
becomes necessary to evacuate it. It is unlikely that people will want to remain in

'

the Emergency Operations Center when other ofHces in the Courthouse have radia.

,

tion levels that are unacceptable.,

94. NUREG 0654, Criterion H.3, states "[elach organization shall,

establish an emergency operations center for use in directing and con-
trolling response functions."

95. The present County EOC is located in the basement of the
County Courthouse, is totally below grade, and has a "piotection
factor" of 100. (FEMA Test., fol. Tr.1731, at 167; Appis.' Ex.1, f 4.1;
Tr.1174,1287 90). (A protection factor of 100 means that an individual
is 100 times as safe in the EOC as he would be if he was out of doors
(Tr.1289)). The new EOC (to be built adjacent to the present EOC)
will have the same protection factor. (Tr. 678,1289). This is an adequate
" protection factor." (Tr. 1289, 2128). If radiation levels exceeded this
" protection factor" and necessitated evacuation of the Coffey County
EOC, everyone else in the plume exposure pathway EPZ would have
been evacuated by that time, and thus there would be no further need
for the EOC to continue operating. (Appis.' Test., fol. Tr.194, at 164;
Tr.1172,1174).

96. There is no requirement for a backup EOC either in
i NUREG 0654, or elsewhere. (FEMA Test., fol. Tr.1731, at 167 68;

Appts.' Test., fol. Tr.194, at 163; Tr. 2125-26, 2177 78). However,
Coffey County and Lyon County, at the invitation of the latter, have
orally agreed that Coffey County could use the EOC in Emporia if it
became necessary to evacuate the Coffey County EOC. Since the State
of Kansas has designated the Lyon County EOC as the alternate to its
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own EOC, Coffey County considers the Lyon County EOC adequate in
the event it had to utilize it. (Tr.1172). Moreover, if necessary, Coffey
County could use the State's EOC in Topeka or its personnel could go
mobile and operate from radio-equipped vehicles. (Appis.' Test., fol. Tr.
194, at 163; Tr. I172,1175).

28. Dose Controlfor Emergency Workers

Contention 28(a). The County Plan does not specincally detail how many
dosimeters will be needed and w hat kind will be used.

Contention 28(b). There are not enough dosimeters for emergency personnel

Contention 28(d). There is no plan specified for issuing dosimeters to County
emergency workers.

Contention 28(el. The Radiological Defense Ofncer has not developed a system
for controlhng radiological exposure of emergency workers.

97. Coffey County currently has 314 self-reading dosimeters and
will be provided with 250 thermoluminescent dosimeters (TLDs) by
KG&E. Each of the approximately 225 Coffey County emergency work-
ers (identified during the hearing by categories or classes and enumerat-
ed in each category) will be provided with dosimeters.t2 (Appis.' Test.,
fol. Tr.194, at 176, as corrected at Tr. 1396-97;Tr.1454 55). FEMA be =
lieves the County Plan or the County Plan implementing Procedures
should categorize the emergency workers and set forth the numbers of
workers in each category. (FEM A Test., fol. Tr.1731, at 173, as modi- -
fied at Tr. 2193).

98. Currently the County Plan implementing Procedures state that
the County Radiation Defense Officer will issue self-reading dosimeters,
TLDs and monitoring equipment to members of the Radiation Monitor-
ing Team upon their arrival, and that the Shop Foreman should issue
self reading dosimeters and TLDs to emergency workers (the road and
bridge crew) dispatched from his Shop. (FEMA Test., fol. Tr.1731, at
176; Appls.' Ex. 6; Tr.1500). However, the County Plan does not pro-
vide for the prepositioning of enumerated dosimeters for all the catego-
ries or classes set forth in note 12 supra, and it is uncertain whether this

the12 These clasws or caiesones of emergency =orkers and the number of personnelin each are:
shenfra Department (7); the Engineenns Department 449); the EoC (11); the county Commissioners
($1; the shelter systems Ofricer til; the County Attorney (I); Public information office (1); the
llcalth and Medical Team (41. the Coffey County llospital (17). the Golden Age L. 'ge (21); the Joint
Radiation Monnorms Team (13); ambulance drners (16); runeral coach dnvers (J2 ; Fire Leaders and

a

firemen (18 p. school bus drners 12b. tTr.1455). _
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information will be set forth in the Implementing Procedures. (Tr.
1500-03, 1507-10). FEMA will be satisfied if the Implementing Proce-
dures, rather than the Plan itself, specified the prepositioning location,
and the quantities and types of dosimeters. (Tr. 2198A 99A).

99. The twenty-six individuals, who are needed to conduct radiation
monitoring and decontaminatien for the host counties at the registration
centers, should be provided with dosimeters. (Appts.' Test., fol. Tr.
194, at 123 and corrected at Tr.1396; Appis.' Ex.1,6 3.10; Tr.1416 26,
2070-71,2195-96). The four host counties have 1056 self-reading dosim-
eters. (Tr.1571).

100. As reflected in Finding 24, supra, three agencies have jurisdic-
tion over the John Redmond Reservoir. Kansas Fish and Game Com-
mission personnel will have prepositioned dosimetry furnished by the
State of Kansas, and KG&E will provide dosimetry to personnel of the
U.S. Fish and Wildlife Service for prepositioning. (Tr. 1560, 1571-72).
The record does not refle~ct either that the U.S. Army Corps of Engineers
will provide its own dosimeters or that KG&E will provide them.

101. It is not known if the host counties and the three agencies in
the Redmond Reservoir have established procedures for their workers
to measure and record radiation levels. The Coffey County Radiological
Defense Officer stated that these jurisdictions had this responsibility.
(Tr.1536-37). Upon issuance, self reading dosimeters are accompanied
by a record card and instructions for recording exposure. (Tr.1514).

102. KG&E has TLDs stored at the plant site and, after supplying
the County with 250 of them, will have a replacement reserve of 5750
TLDs. In the event of a high level of radiation at the site, there would
be adequate time to secure replacements from neighboring nuclear
plants or from commercial sources, or the Applicants could devise some
method to transport the replacements aw y from the site. (Tr. 1522 24).

29. Training

Contention 2Hc). The Coffey County Emergency Preparedness Coordinator
has not developed the training programs needed to implement the County Plan, and
has not made adequate plans to familiarize Coffey County personnel with the Plan
and their responsibilities.

103. NUREG 0654, Criterion 0.1, advises "[elach organization
shall assure the training of appropriate individuals.

104. NUREG-0654, Criterion O.4, provides that "lelach organiza-
tion shall establish a training program for instructing and qualifying per-
sonnel who will implement radiological emergency response plans. -
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105. Both State and . County Plans provide for a Joint Training Pro-
gram for emergency personnel, to be carried out by KG&E, the County
and State. (FEMA Test., fol. Tr.1731, at 181,184-85; Appis.' Test., fol.
Tr.194, at 180). The course content is-being developed and will be
reviewed by the County, State, and KG&E. (Appis.' Test., fol. Tr.194, .
at 182).

~

106. The County Plan contains a training matrix that identifies
topics for each class of emergency worker. (Appis.' Ex.1, Table 5-1 as
modified at Tr. 1276 79). Two modules of the Joint Training Program
will fa'niliarize County personnel with the County Plan and their respon-
sibilities under it. (Appis.' Test., fol. Tr.194, at 182). Initial training
under the Joint Training Program, including these two modules, will be
completed prior to the full-scale exercise. (Appis.' Test., fol. Tr.194, at
189). FEMA finds that the County Plan meets the requirements speci-
fled in NUREG-0654 for development of training plans. (FEMA Test.,
fol. Tr.1731, at 184-85; Tr. 2243-44).i

'
Contention 29(g). The County Plan should specify in detail the type and

amount of training that individuals will receive. The training to be provided to the ,

positions listed in Table 51 should be specified in detait

107. See Findings 103 and 104, supra.
108. Table 5-1 in the County Plan presents a matrix describing the

Joint Training Program. (Appis.' Ex.1, Table 5-1). The Coffey County
Emergency Preparedness Coordinator and the Manager, Radiological En-
vironmental Assessment, KG&E have recommended certain revisions'

to the matrix involving type and amount of training for emergency .
workers. (Tr. 1276-79,1629 35). FEMA is satisfied with these revisions'

to the County Plan. (Tr. 2243 44).
109. See Finding 16, supra.
110. The U.S. Corps of Engineers and U.S. Fish and Wildlife Service,

I
employees at the John Redmond Reservoir will receive training in basic

<

radiation effects and protection, overview of the State, County, and'

|,
KG&E emergency plans, self-protection radiation monitoring, and the
position role in the emergency plan. Kansas Fish and Game employees
at the reservoir will receive the same training plus training in radiation

!

. survey techniques. (Tr. 1635-36).

Contention 29(h). The following local personnellack sufficient training to per.
form their assigned functions and should be trained in the identified areas:
(1) The Coffey County Emergency Preparedness Coordinator. Advice to Sheriff

about protective action to take; locating, storing, and distribution of emergency

'
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equipment; training personnel about evacuation duties and emergency
equipment; have knowledge about radiation monitoring, decontammation
processes, and use of protective gear; understanding duties of each person in-
volved in the Plan; conducting evacuation drills; training public about how to
respond to an emergency; evacuation of peopic who lack transportation; imple-
menting the guidelines to be used to determine when emergency workers
should conduct activities that will result in esposures in excess of 25 rem.

(2) Coffey County Commissioners.
'

(3) Coffey County Clerk.
._

.

<

(4) coney County Sheriff, Coordination of evacuation process; knowledge of Plan
to advise people about duties and how to implement their duties; training of -
personnel to conduct evacuations; conduct of evacuation plan drills; notifica-
tion of radiological emergency; management of roadblocks and traffic control;'
security of evacuated area; evacuation of persons without transportation.

- (5) Coney County Sheriffs Department personnel
(6) Coffey County Engineer. Cleaning and maintaining of roads in bad weather;

operation of roadblocks and traffic control
(7) Coney County Engineer's staff Resa.e functions.

I (8) Personnel of the Coney County Road Department. Management and assistance

at roadblocks.
(9) The Burlington City Police Department and other polce departments within

| Coffey County. Giving of initial warnings; security of area after evacuation;i
I traffic control, and management of roadblocks.

(10) Personnel of the City of Burlington Fire Department and the personnel of
other fire departments within Coffey County. Decontamination process at road-
blocks and checkpoints; use 'of protective gear during the evacuation process.

(!!) Trafficcontrolpersonnel.
(12) Coffey County Health Officer.

.

. . , _

- (13) Volunteer teams to provide medical care and first aid (to be trained by the
County Health Officer).

(14) Coffey Coanty Health Nurse.
(15) Nursing home administrators and staff.
(16) Coffey County llospital staff. Evacuation of patients at hospital.
(17) Coffey County Ambulance Service. Evacuation of patients at hospital and

coordination of that duty with treatment of individuals injured m an1

emergency,
(18) Radiological Defense Officer.
(19) Coffey County Radiation Monitoring Team. Taking an evaluation of radiation

.
levels; operation of radiological monitoring equipment; knowledge about allow-

! able radiation dosages; use of protective sear.
(20) Personnel assisting the Radiation Monitoring Team with radiation monitoring

- checks.
(21) Shelter f.eader, ,

(22) Temporary Shelter Managers, .
(23) Shelter Managers.-
(24) Bus drivers.To assure that they will respond.
(25) Personnel to perform confirmation of evacuation.'
(26) Volunteers and other personnel yet to be recruited who will have responsibili-

ties under the Plan.
'

,

s'

i
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111. See Finding 104, supra,
112. . Training identified in the County Plan is under development.

and will be completed prior to the full scale exercise. The following indi-
viduals will be trained in accordance with NUREG-0654 requirements.
(Appis ' Test., fol. Tr.194, at 189 90; Appis.' Ex.1, Table 5 1, as modi-
fied at Tr. 1276-79). (The following numbering system is similar to that
utilized in the contention).

(1) Emergency Preparedness Coordinator (FEM A Test., fol.Tr.1731, at 192 93).
(2) County Commissioners. (/d at 194-95).
(3) County Clerk. (14. at 1% 97).
(4) Sheriff. (/d at 198 99).
(5) Sheriffs Department. (/d at 20041).
(6) County Engineer. (/d at 202-03).
(7) County Engineer's Staff. (14 at 204-05).
(8) Tia Coffey County Road Department. These individuals are part of the

Ct.unty Ensaneer's staff. (14 at 206-08).
(10) Fi e Department personnel. (/d at 211 12;Tr. 2219).

,

(11) Traffic control personnel. (FEM A Test., fol. Tr.1731. at 213; Tr. 2220,
,
' 2223 26).
t (12) The County Health OfDeer (FEM A Test., fol. Tr.1731. at 214, Tr.1276).

(13) Volunteer teams for medical care and fis st aid. (FEM A Test., fol. Tr.1731, et
21516; Tr. 2227).

(14) County Health Nurse. (FEM A Test., fol. Tr.1731, at 217).
(15) Nursing home personnel. (14 at 21819;Tr. 2227 28).
(16) Hospital Staff. (16dd; FEM A Tot.. fol. Tr.1731. at 220 21).
(17) County Ambulance Service. (FEM A Test., fot Tr.1731, at 222 23).
(18) Radiological Defense OfDeer. (/d at 224).
(19) Radiation Monitoring personnel. (1J. at 225 26).
(20) Personnel assisting the Radiation Monitoring Teams. (/d at 227 28).
(21) Shelter Systems Officer. (14 at 229 30).
(23) Host County Reception and Care Coordinators and staff. (/d at 232).
(24) School bus drivers. (la at 233; Tr.1630,2228).
(23) County Engineer and staff performins evacuation confirmation. (FEM A Test.,

fol. Tr.1731, at 234-35; see Nos. 6 and 7, sacs).
(26) Volunteers and other personnel who will have responsibihties under the Plan

but have not yet been recruited. (FEM A Tut., fol. Tr.1731. at 236 37).

113. The following individuals will not receive training:

(9) Police Departments within Coffey County These individuals have no responsi-
bihties in the County Plan. (/d at 20910; Tr. 661,221819).''

(22) Temporary Shelter Managers. The County Plan does not mention such indi-
viduals nor is it required to do so. (FEM A Test., fot Tr.1731, at 231).- t-

114. Members of the Joint Radiation Monitoring Team and other fa-
diation monitors will be selected and trained, including additional train- -

ing for the Joint Radiation Monitoring Team to qualify them for offsite
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monitoring aad sample collection, prior to the full scale exercise. (See
Finding 72, supra).

Contention 29(k). The training program does not adequately consider how to
deal with changes in personnel and in volunteers who are trained. There will be a
very substantial turnover that must be dealt with.

I15. See Findings 103 and 104, supra.
116. Both the County and State Plans provide for training of new

emergency response personnel. (Appis.' Ex.1, at 51; Appis.' Ex. 2, at
0 2). They will be trained using videotapes of appropriate portions of
the Joint Training Program, and self study materials, and will also be re-
trained periodically in the Joint Training Program, drills and exercises.
(Appis.' Test., fol. Tr.194, at 193; Tr. 89192,1182,1640). Replace-
ment personnel will receive substantially the same training as those
trained originally. (Tr. 892, 1184, 1641). FEMA has found that these&

plans are consistent with the requirements of NUREG 0654. (FEMA
! Test., fol. Tr.1731, at 240).

Contention 29(q). The State does not have adequate plans to train State person-
nel having emergerry responsibilities. The Bureau of Radiation Controlis responsi-
ble for supporting and developing conduct of radiological emergency response train-
ing but has not established plans or courses for providing such training.

I17. See Findings 103 and 104, supra.
! !8. NUREG 0654, Criterion 0.5, states "[elach organization shall4

provide for the initial and annual retraining of personnel with emergency
response responsibilities."

119. Applicants' witness testified that several changes will be made
which will require additional training of State workers as listed in Table
01 of the State Plan. (Tr. 887 88,91819,2266). The State reviews and
updates its Plan annually, including procedures. (Appls.' Ex. 2, at P 1).
FEMA finds that State training plans are consistent with the criteria oft

NUREG-0654. (FEMA Test., fol. Tr.1731, at 249 50).

Contention 29(s). The following state personnellack sufficient training to per-
form their assigned functions and should be trained in the identified areas:
(1) State Department of Emergency Preparedness personnel. Training of people in-

,

volved in the Plan and the conduct of emergency planning drills.
(2) Kansas Department of Health and Environment personnel. Familianty with

State and Coffey County Plans. so can meet its primary and support responsi-
'

bilities as specified in the State Plan.
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O) Kansas Bureau of Radiation Control personnel. Determining existence of off-
site contammation.

(4) Kansas National Guard Unit in Burhnston. Kansas. Management of roadblocks
and tr- 1r control evacuatsen of nursing homes and others; use of protective.

sear.
(5) Kansas liighway Patrol personnel. Responsibihties specined in the State Plan.
(6) Kansas Department of Transportation personnel. Responsibilities specified in

the State Plan.
(7) Kansas Department of Social and Rehabihtation Services.
(8) Kansas Fish and Game Commission personnel.

120. See Findings 103,104 and i18, supra.
121. The State Bureau of Radiation Control personnel have been

trained an<1 certified in the skills required for determining the existence
of offsite contamination. (Appis.' Test., fol. Tr.194, at 20102).
Otherwise, all initial training of State emenscacy workers, as specified in
the Joint Training Program, will be completed prior to the full scale
exercise. (Appis.' Ex. 2, Table 0-1; Tr.1623). As under Contention
29(q), the State training plans are consistent with the criteria of
NUREG-0654. (See Finding 119, supra; FEMA Test., fol. Tr.1731, at'

253 67; Tr. 887 88,1636,223136).

Contention 29(u). The following federal personnellack sufTicient training to per-
form their assigned functions-
(1) U.S. Army Corps of Engineers personnel.
(2) U.S. Fish and Wddhfe Scree personnel,

122. See Findings 103 and 104, supra.
123. The U.S. Army Corps of Engineers and U.S. Fish and Wildlife

Service emergency workers will receive training as part of the Joint
Training Program. (Appis.' Test., fol. Tr.194, at 204). Training will in-
clude basic radiation effects and protection, overview of the State,
County and KG&E emergency plans, self-protection radiation monitor-
ing, and position role in the emergency plan. (Tr.1635). This provision
removes concern that FEMA had about training of these personnel.
(FEMA Test., fol. Tr.1731, at 270 72; Tr. 2236). This training will be
completed before the full-scale exercise, which is consistent with the re-
quirements of NUREG 0654. (Tr.1623). In addition to the training
provided these agencies, Kansas Fish and Game Commission personnel,
who may be involved with field sampling during emergencies, will re-
ceive training in radiation survey techniques. (Tr. 1635 36).

.
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31. Resenree Ameliability and Allocation

Comention 31(c). The Fire Department of Burlington and other cities in Coffey
County do not have radio equipment which is needed to communicate with the
5heriffs Office.

Contention 31(d). The Coffey County Road Department needs radio equipment
for its vehicles to communicate with the Sheriff and others in the event of an
emergency.

124. NUREG 0654, Criteria E.2 and F.1, require that each organiza-
tion shall establish procedures for alerting, notifying, and mobilizing
emergency response personnel and shall establish reliable primary and
backup means of communication.

125. Radio equipment that would allow the fire departments to com.
municate with the Sheriffs Office and EOC is on order, and delivery is
scheduled for Spring of 1984. (Appis.' Test., fol. Tr.194, at 212; Tr.

| 644, 1188 91, 1206-09, 1280). The proposed arrangements will satisfy
the requirements of NUREG 0654. (FEMA Test., fol. Tr.1731 at

) 282 83),
126. Radio equipment allowing Road Department vehicles to com-

g
' municate with the Sheriff's Office and EOC is on order, and delivery is

scheduled for Spring of 1984. (Appis.' Test., fol. Tr.194, at 213; Tr.
644, 746-48). This plan will satisfy the requirements of NUREG-0654.
(FEMA Test., fol. Tr.1731, at 284 85).

Contention 31(f). Protection gear against radiation is needed for att workers
who are involved in the evacuation plan. Three hundred fifty people will be involved
in three shifts. If so.116 sets of protective scar are required.

127. NUREG 0654, Criterion H.9, states "[elach licensee shall pro-
,
- vide for an onsite operations support center (assembly area) which shall

have adequate capacity and supplies, including, for example, respiratory
protection, protective clothing, . . . ." Criterion 11.11 advises that each
plan shall, in an appendix, include identification of emergency kits by
general category (protective equipment, communications equipment,
radiological monitoring equipment and emergency supplies).

128. Protective clothing only protects against contamination, not
radiation. (Tr. 2289). Consequently only field radiation monitoring team
members, who could contaminate themselves while collecting environ-
mental samples, might require protective clothing. (Tr. 1530, 2286,
2292, 2296 97). KG&E has 100 sets of protective clothing set aside for
emergency workers whereas only 21 sets might be needed for the field
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monitoring teams. (Appis.' Ex.1,6 3.10; Appls.' Test., fol. Tr.194, at
214). Approximately 1900 additional sets are available at the plant site.
(Tr. 2363). Criteria 11.9 and J.6.b of NUREG-0654 require an onsite
support center that would have protective clothing and provisions for
use of protective clothing by individuals present or arriving on site
during an emergency. There is no requirement that protective clothing
also be available off site.

Conclusions of Law

The Board has considered all of the evidence submitted by the parties.
Based upon a review of the entire record in this proceeding and the
foregoing Findings of Fact the Board concludes that:

1. The emergency plans meet the requirements of 10 C.F.R.
6 50.47, and Appendix E to 10 C.F.R. Part 50, as well as the
criteria of NUREG 0654, and provide reasonable assurance-

that adequate protective measures can and will be taken in the
event of a radiological emergency;

.

2. the issuance of an operating license to the Applicants will not.

be inimical to the common defense and security or to the
health and safety of the public; and

,

3. pursuant to 10 C.F.R. l 2.760a and 10 C.F.R. l 50.57, the
Director of Nuclear Reactor Regulation should be authorized
to issue to the Applicants, upon making requisite findings with
respect to matters not embraced in this initial Decision, and
subject to the satisfaction of the conditions set forth in the..

Order, litfra, a license authorizing operation of Wolf Creek-
Generating Station, Unit No.1.

Order

WilEREFORE, IT IS ORDERED, in accordance with 10 C.F.R.
' i 2.760a and 10 C.F.R. l 50.57, that the Director of Nuclear Reactor

Regulation is authorized to issue to the Applicants, upon making requi-
site findings with respect to matters not embraced in this Initial
Decision, a license authorizing the operation of the Wolf Creek Generat-
ing Station, Unit No.1, provided that the following conditions have
been met prior to the issuance of the operating license:

1. Letters of agreement shall be signed by Coffey County witht

hospitals in surrounding counties providing for the acceptance
of patients from the Coffey County llospital and the Golden -
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a.

-i
Age Lodge Nursing Home in the event of an emergency evacu--
ation occasioned by an accident at the Wolf Creek plant. These
executed letters of agreement shall be submitted to the NRC
Staff and shall be included in the Coffey County Plan.

2. Letters of agreement shall be signed by Coffey County with
ambulance services and with funeral directors in surrount'.ing
counties providing for the transportation of nonambulatory pa-
tients from the Coffey County Hospital and from the Golden
Age Lodge Nursing Home in the event of an emergency evacu- ,

ation occasioned by an accident at the Wolf Creek plant. These
executed letters of agreement shall be submitted to the NRC
StalT and shall be included in the Coffey County Plan.

Pursuant to 10 C.F.R. { 2.760 of the Commission's Rules of Practice,
this Initial Decision will constitute the final decision of the Commission
forty five (45) days from the date ofissuance, unless an appeal is taken

. in accordance with 10.C.F.R. I 2.762 or the Commission directs
* otherwise. (See also 10 C.F.R. ff 2.764,2.785 and 2.786).

Any party may take an appeal from this decision by filing a Notice ofi
Appeal within ten (10) days after service of this Initial Decision. Each
appellant must file a brief supporting its position on appeal within thirty
(30) days after filing its Notice of Appeal (forty (40) days if the Staff is
the appellant). Within thirty (30) days after the period has expired for-
the filing and service of the briefs of all appellants (forty (40) days in
the case of the StafD, a party who is not an appellant may file a brief in
support of or in opposition to the appeal of any other party. A responding
party shall file a sing!c, responsive brief only regardless of the number
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of appellants' briefs filed. (See 10 C.F.R. f 2.762 as amended December .
19,1983,48 Fed. Reg. 52,283 (1983)).

THE ATOMIC SAFETY AND
LICENSING BOARD

4

George C. Anderson
ADMINISTRATIVE JUDGE .

Hugh C. Paxton
ADMINISTRATIVE JUDGE

.

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 2nd day of July 1984.
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Cite as 20 NRC 125 (1984) LBP-84 27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

~ ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. George C. Anderson

Dr. Nugh C. Paxton

in the Matter of Docket No. 50 482 OL
(ASLBP No.81-453-03 OL)

KANSAS GAS & ELECTRIC
COMPANY, et al.

(Wolf Creek Generating
Station, Unit 1) July 26,1984

Pursuant to Applicants' Motion for Clarification, concurred in by all
parties, the Licensing Board clarifies its Initial Decision (LBP-84 26,20
NRC 53) issued on July 2,1984.

MEMORANDUM AND ORDER
(Re Applicants' Motion for Clarification of Initial Decision)

,

!

On July 2,1984, the Board issued its initial Decision authorizing the
issuance of an operating license for the Wolf Creek Generating Station,
Unit 1, provided two conditions were met prior to the issuance of the,

| operating license. LBP 84-26,20 NRC 53. On July 17,1984, Applicants
filed a Motion for Clarification. Therein, Applicants request (1) that the
wording of the Board's Order in the Initial Decision, which specifies that
the two conditions related to the offsite emergency plans must be " met

125
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prior to the issuance of the operating license," should be changed to
specify that these two conditions must be " met prior to the authorization
of operations of greater than 5% of the rated power"; (2) that the word-
ing of the first license condition be modified by substituting the words
" health care facilities" for " hospitals"; and (3) that the Board's Finding
of Fact 24 be modified to read that the U.S. Fish and Wildlife Service
(USFWS) will use its siren-equipped vehicles to notify only that small
portion of the USFWS territory within the EPZ which is not without
acoustical siren range.

Counsel for Applicants advise that counsel for the Intervenors, the
NRC Staff and for FEMA have authorized them to state that they
concur in this motion.

1. Satisfaction of Conditions Prior to issuance of an
Operating License

Our Order in the Initial Decision is not inconsistent with 10 C.F.R.
'

! 50.47(d). That Decision addressed the application by KG&E for a full-
power license only, and the " operating license" we conditioned in our
Order referred to that full-power license. Applicants state that this ex-
planatory language would satisfy their concern that the effect of the
condition, if interpreted literally, would prevent fuel loading and low-
power testing prior to the satisfaction of the specified conditions.* A
similar clarification was made by a Licensing Board in Louisiana Power
and Light Co. (Waterford Steam Electric Station, Unit 3), LBP 82 Il2,
16 NRC 1901 (1982); there as here, such clarification should resolve
any such concern. Also, we decline to amend the language of the Order
lest it be misinterpreted as authorizing a low power license. Absent a
motion filed pursuant to 10 C.F.R.150.57(c), the issue whether fuel
loading and lower power should be authorized is not before this Board.

2. Letters ofAgreement with Host Health Care facilities

The first license condition directs, in part, that "[lletters of agreement
shall be signed by Coffey County with hospitals in surrounding counties
providing for the acceptance of patients from the Coffey County llospital

'since Apphrasts state that this explanatory language would satisfy their concern, we neither need to
modify the wading of our Order. nor do we have to determme whether, in citing only one operating
hcense for the susquehanna steam Electric stat on. Unit 2, Apphcants have estabhshed that it is cus-
tomary NRC practice to issue operaung hcenses which "pending Commission approval" are " restricted
to power levels not to exceed rive percent or rull power." even m the absence of a motion filed pursuant
to 10 Cf.R. t 50.5Hc). (See Applicants' Motion at 2 n.1).

I26
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and the Golden Age Lodge Nursing Home in the event of an emergency
evacuation occasioned by an accident at the Wolf Creek plant. . . ." Ap-
plicants request that the words "and nursing homes" be added to this
condition in order to give local authorities marimum flexibility in alloca-
tion and utilization of health care resources in emergency preparedness.
This is a reasonable request. Thus, as modified, the first sentence of the
first condition provides that "[Iletters of agreement shall be signed by
Coffey County with hospitals and nursing homes in surrounding counties'

providing for the acceptance of patients from the Coffey County Hospital
and the Golden Age Lodge Nursing Home in the event of an emergency
evacuation occasioned by an accident at the Wolf Creek plant." Further,
lines 6-8,20 NRC at 71, of LbP-84 26 are amended to read: " Accord-
ingly, the Board directs that such letters of agreement with hospitals and
nursing homes be obtained and included within the County Plan. (See
Order, litfra)."

!
r 3. USFWS Nen@eenten ofSmell Pertion ofRedmond Rmmlr

Applicants' request for a modification of the Board's Finding of Fact
24 is well taken and supported by citations to the transcript.

-
Accordingly, the sentence in Finding 24,20 NRC at 93 of the Initial De-
cision which states that "[tlho Fish and Wildlife Service will use its
siren-equipped vehicles to cover its jurisdictional area, will personally
contact individuals where possible, and will put preprinted warning
flyers on unattended, parked cars," is modified to read: "The Fish and
Wildlife Service will use its siren equipped vehicles to cover this small
portion of land, will personally contact individuals in that small area
where possible, and will put preprinted flyers on unattended, parked
cars." Also, lines 1316,20 NRC at 66 of the initial Decision are modi-
fied to state: "After reading the County Plan and hearing the
testimony, we are satisfied that the F&WS will be able to notify visitors
in all areas under its jurisdiction (including the small area not within
range of a siren) that they should evacuate."

Order

Applicants' Motion for Clarification of Initial Decision is granted to
the extent discussed above.

[. '
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| Judges Anderson and Paxton join but were unavailable to sign this
,

issuance.

FOR THE ATOMICSAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 26th day of July 1984,
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Cite as 20 NRC 129 (1984) LBP 84 28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAPETY AND LICENSING SOARO

Sofore Administrative Justees:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline

Mr. Glenn O. Bright

in the Matter of Decket Nos.80 440 OL
80 4410L

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al. ,

(Perry Nuclear Power Plant,
Unite 1 anal 2) July 24,1944

The Licensing Board, having admitted a broad emergency planning
contention prior to the completion of State and local plans, grants Appli-''

cants' motion to require intervenors to " particularize" its contention by
providing specincity and bases.

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY
AND BASES)

When a broad contention has been admitted at an early stage in the
proceeding, intervenors should be required to provide greater specincity
and to particularize bases for the contention when the information re-
quired to do so has been developed.

129
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MEMORANDUM AND ORDER
(Particularlastion of Eniersency Planning Centention)

Cleveland Electric illuminating Company, et al. (Applicants) filed
their Motion for Particularization of Issue No.1 (Motion) on June 26,
1984. The Motion is opposed by Sunflower Alliance Inc., et al.
(Sunflower) and by Ohio Citizens for Responsible Energy (OCRE) but
it is supported by the Staff of the Nuclear Regulatory Commission
(Staff).

Issue #1, on emergency planning, was admitted to this proceeding in
1981, prior to the completion of any local plans. We considered the con-
tention to have an adequate basis in part because those plans were not ;

completed and were, therefore, inadequate to assure the adequacy of off-
site emergency planning. The contention we admitted was:

Applicants' emersency evacuation plans do not demonstrate that they provide rea.
sonable assurance that adequale protective measures can and wdl be taken in the,

'
event of an emersency.8

j

At the time, we considered the contention to be broad but not vague.
We also recognized that it would be necessary to narrow this issue prior
to trial and we indicated that intervenors would have the burden of
going forward to show that factual issues exist which require a hearing.2

Our ruling on the pending motion is controlled by our commitment to
i

using the hearing process as a way of protecting the public health and 1

safety rather than as a sterile adversary process. Since intervenors filed
,

their motion the entire emergency planning context has shifted. Before, I

when the contentions were admitted, there were no plans. Now, as Ap.
plicants have asserted in their Motion without direct disagreement from |
the intervenors, evacuation planning for the Perry Nuclear Power Plant I
is well advanced:

Emergency plans for I.ske. Ashtabula and Geausa counties ents: in revised form,
and have been available in public hbraries in their respective counties for as lons as
a year and a half....Further, the Federal Emergency Management Asency |
I" FEM A") Region V has completed its informal reviews of the cosinty plans and '

|

8 LBP 8124.14 NRC 13.189 (1981), as med,/ed & LBP 88.M.14 NRC 682. 686 il981L sisfr has
torrectly pointed out that the contenteon is erroneously worded since et challenges the state and local
plans rather than "Applwants'" plan llevueforth. the words " state and local" should be substituted for *

the nord " Appigants'" in the wordens of this issue
Iel

|

|
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|

!has issued an laterim report conclushes that theft i; reasonable seeutance that ap-
L|

propriate protective meneures can be taken 6n the event of a radiolosical emersency
at (Perryl.3 [

We are convinced that our action in admitting this contention was cor- ,

rect - althor i other Boards faced with similar situations have deferred
;

. acting on the contentions at all until after the emergency plans have [

been drened. However, we also are convinced that the underlying factual !
'

situation has shined so dramatically that the original basis for the conten-
tion has been undermined. Consequently, a motion for reconsideration
might be in order if there were no other remedy to force Sunnower to

<

;
nake its contention relevant to the current situation.

t

The principal remedy provided for in the rules for parins down a ;

f
broad contention is a Motion for Summary Disposition. We consider Ap.

i
plicants' present motion for "particularization" to be partly in the nature
of a motion to reconsider the admission of the contention and partly in
the nature of a generalized motion for summary disposition 10 C.F.R. r'

il 2.714(b) and 2.749. In either case, this is the type of motion that we
'

| invited as a condition of admitting this broad contention. LBF 8124,14
4'

'

NRC 175,189 (1981).
Because of the changed circumstances, which we anticipated, it is now i

appropriate that the intervenors place a new set of cards on the table, it
is time for the intervenors to state with specificity, and with bases, the
particular deficien<:les that currently exist in the draft plans. Src 10|

C.F.R. I 2.714(b). Or, if they do not find such deficiencies, they may
withdraw their contention.

It does not do for intervenors to argue that the emergency plans are
not finished. Yes, there are additional steps being taken to modify and ;,.

:
further improve those plans.* However, the plans have reached a mature j

state of development and it is time for intervenors to state their objec.;
f'

tions so that meritorious objections may be met. This is not a game. If
;

there are problems intervenors know of, those problems should be
t

remedied. It is not appropriate to lie in wait, stalking the plan like prey
in the jungle.

g It is the nature of emergency planning that it is an evolving process.
The fact that plans are not " finished" is not ground for avoiding the re-'

sponsibility for specifying the grounds for a contention, if there be such t

grounds. Similarly, the fact that haws in the plan may show up during an ,

3 Apphcents' Motion at ).4 (c6 ting in demovery respon,e and a Stafr letter se swehority for the futual '
seasementet
4 Emergency piene are never " fleet." ence they meet he reviewed, updated and emended annuent.10

..

C F R. t 50 4ttbH41.10 C.F R. Port Sw. Appende E. i IV.O. NURF04654, Critennn P 4 . . .
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emergency planning exercise is not an e:scuse for deferring litigation of
the adequacy of the plan until the exercise is conducted.' Nothing in any
court decision sussests otherwise. -

.. t

Order

For all the foregoins reasons and based on consideration of the entire
record in this matter, it is, this 26th day of July 1984,
ORDERED
Sunflower Alliance Inc., et al. shall, prior to August 22,1984, specify -

'

in a written filins the spot,ific inadequacies alleged to exist in the draft - -

local and State emergency plans and shall provide a reasoned bacia for.
believing that the allegations concerning inadequacies are true. If thers
are relevant sections of the applicable plans te of.;rlicable regulatic'm
or guidance documents, those sections must be cited to support the
claim ofinadequacy. ,

I THE ATOMICSAFETY AND
LICENSING BOARD ,' (.#

,

W

Peter B. Bloch, Chairman
ADMISf!STRATIVE JUDGE w.

t

J
"

Jerry R. Kline
ADMINISTRATIVE JUDGE

,

Glenn O. Bright
ADMINISTRATIVE JUDGE H

; a

Bethesda, Maryland
.
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Cite as 20 NRC 133 (1984) LBP 84 29-

UNITED STATES OF AMERICA>

NUCLEAR REGULATORY COMMISSION
,

~i
'

,; ,

ATOMIC SAFETY AND LICENSING SOARD'

:
,

Before Administrative Judges:

T ,

John H Frye,Ill, Chairman*

,.

Glenn O. Bright
i

Emmoth A. Luecke
,

in the Matter of Docket No. 50142 OL
(Froposed Renewal of

Facility License)
J /

>~ ,.
.

THE REGENTS OF THE UNIVERSITY
^

OF CALIFORNIA
(UCLA Research Reactor) July 17,1984

- ,.
,

Licensing Board reviews allegations of misconduct made against
technical members of the NRC Staff and concludes that, although the in-

,

formation available to the Board does not conclusively show
misconduct, that information does raise concerns for the integrity of the

'' r ' adjudicatory process. These concerns are brought to the Commission's''

attention for whatever action it deems necessary. Additionally, the
Board recommends that the Commission take up a Staff proposal for. ' '

'

rulemaking which it had earlier declined to entertain.
~..

,

MEMORANDUM
.

(' '

On December 23,1983, this Board referred two charges of misconduct
, .

leveled against NRC Staff technical members to the Office of Inspector
.; .

h %

b
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and Auditor.' These charges were made by the intervenor in this
proceeding, the Committee to Bridge the Gap (CBG). Additionally, be-
cause these charges raised questions concerning the credibi'ity of these
Staff members whose affidavits supported Staffs motion for summary ,

disposition of CBG's Contention XX, we required Staff to file an expla-
nation with us. We also required Staff counsel's explanation of a charge
made against her by CBG, although we did not refer that matter to the

'

Inspector and Auditor. Responses to all these charges were filed by StafT.
counsel on January 10,1984.

On February 24, 1984, after reviewing UCLA's security plan and the
security inspection reports of the NRC Staff, we raised questions regard-
ing the accuracy of representations made by both UCLA and Staff
counsel. In that connection, we inquired whether these representations
had been reviewed by each counsel's client, and if so by whom. Staff
and UCLA counsel responded to this inquiry on March 9,1984. On
April 13, we issued a Memorandum and Order in which we concluded
that no basis existed to impose sanctions against Staff counsel and pro-
posed to reprimand UCLA counsel. However, we withheld any review
of the representations of the technical Staff because Staff counsel, in a
March 16 letter, notified us that she had on that date been advised of/
certain Staff practices which were inconsistent with Staffs position as it
had been conveyed to her and was investigating these practices.

UCLA's counsel responded on May I to our April 13 Memoratadum, ,

and Order. On June 5 we dismissed the charges pending against hiin and
'

refused to institute action against UCLA pursuant to 10 C.F.R.
l 50.100, again withholding any review of the technical Staffs represen-
tations pending Staff counsel's investigation.2

.

On June 12, Staff counsel filed the supplemental information which
had been promised in her March 16 letter. We must now consider the

- conduct of the NRC technical Staff called into question by our February
24 Memorandum and Order (unpublished) and the charges leveled by
CBG which we discussed in our December 23,1983 Memorandum and
Order (unpublished). We discuss these matters in detail below.

I We understand that the ofrice of Inspector and Audstor has made a report to the Commission on
these charges. We have not received or reviemed a copy of this report.
2 our June 5 Memorandum and Order is published as LBP-84-22.19 NRC 1383. mth our April 13

Memorandum and order as an attachment.
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BACKGROUND

All of the alleged misrepresentations at issue here involve CBG's Con-
tention XX which concerns physical security at the Nuclear Energy
Laboratory (NEL) where the reactor which is the subject of this proceed-
ing is located. In order to understand the charges, some background is
necessary. We begin by noting that 10 C.F.R. Part 73, which states the
Commission's regulatory requirements for physical security, sets out
three categories or levels of protection which must be implemented by
nonpower reactor licensees. The particular category an individual licen-
see falls into depends upon the amount of special nuclear material
(SNM) it possesses.' "

The first, or highest category (Category I) applies to licensees who
possess a formula quantity) of strategic special nuclear material (SSNM).
These licensees must implement the most stringent protective
measures.*

The second category (Category 11) applies to licensees who possess
less than a formula quantity of SSNM, but whose inventory of SNM is
deemed to be of moderate strategic significance.5

The third category (Category III) applies to licensees who possess less
than a Category 11 amount of SNM. Licensees in this category are
deemed to possess SNM of low strategic significance and must imple-
ment the least stringent security measures.*

Licensees are exempt from the regillatory requirements laid out to the
extent that they possess SNM which is not readily separable from other
radioactive material and which emits a dose in excess of 100 rems per

,

hour at a distance of 3 feet from any accessible point without intervening
shielding.' Such fuel is deemed self-protecting.

Additionally, f 73.40(a) directs all licensees to protect against both
theft of SNM and radiological sabotage. We held in LBP 83-25A,17
NRC 927 (1983), and LBP-83-67,18 NRC 802 (1983), that this provi-
sion required UCLA to initiate some measures to protect against
sabotage.-

The alleged misrepresentations here involved concern: (1) whether
Staff misrepresented the regulatory requirements concerning protection

(

3Although the definition or " formula quantity" is more complicated. for purposes or th:s discussion it
may be considered to be 5000 grams or more of U235,
* 10 C.F.R. {{ 73.40(b). (c). and (d);73.60. 73.67.

510 C.F.R. i 73.67(d).,

610 C.F.R. l 73 67(0. .

710 C.F.R. {{ 73.60,73.6LoHI)(i).

,
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against sabotage; (2) whether a Staff affiant improperly stated that a por-
tion of the SNM was self protecting when it was not; and (3) whether
Staff counsel misrepresented the amount of SNM on hand by stating
that it was less than a formula quantity of SSNM. We deal with the last
charge first.

ALLEGATION THAT STAFF COUNSEL MISREPRESENTED
THE AMOUNT OF SNM ON HAND

in its December 13, 1983, Memorandum on the status of Contention
XX (at 10), CBG asserts that at a prehearing conference held early in
1981 Staff counsel stated that UCLA had less than a formula quantity of
SSNM on hand. CBG points out that this statement came shortly after
Staff had written UCLA indicating that more than a formula quantity
was present. CBG's allegation is spelled out in more detail at page five
of its February 8,1983, supplemental response to Stafrs motion for
summary disposition of this Contention. There,~ CBG asserts that on
January 12,1981, James R. Miller of the Staff wrote to UCLA informing
the latter that, because more than a formula quantity of SSNM was on,
hand at the NEL, UCLA would have to either: meet the criteria of 10
C.F.R. {{ 73.67 and 73.60; operate the reactor so as to meet the self-
protection exemption; or ship a quantity of fuel off site so as to retain
less than a formula quantity of SSNM.8 CBG alleges that at the February
5,1981, prehearing conference, Staff counsel argued that UCLA
possessed less than a formula quantity of SSNM, citing lines 22 and 23,
Tr.388.

This matter is easily dispatched. In the February 5,1981, transcript
(at 388 89), Staff counsel makes two arguments: first, that the irradiat-
ed fuel in the core, "somewhere around 4000 grams . . . ," emits more
than the 100 rems per hour required for the exemption to be applicable;
and second, that the amount of unirradiated fuel "is less than 500 grams
. . ." or less than a formula quantity of SSNM. I'. is obvious that the
figure "500 grams" is a typographical error. Staff counsel corrected that

;
error in her April 13, 1981, motion for summary disposition of Conten-'

tion XX at page 10, noting that the correct figure was "5000 grams."i

This correction was necessary because UCLA had approximately 4700

I grams of unitradiated fuel at that time. No dispute between CBG and

a The Miller letter is Eshibit C to Enhibit E sita:hed to CBG's september 7.1982, response to staffs -

motion for summary dispoution.

136

1
~

|

! 1.

i

i

I

4

. - _ . . . _ _ . _ % 2.



. .

|

I

Staff as to the amount of fuel on hand is revealed by the discussion re-
flected in this portion of the transcript, and no basis exists to accuse
Staff counsel of having misrepresented that amount. This accusation is
groundless.

CHARGES AGAINST JAMES R. MILLER

More difficulty is presented by CBG's charge that James R. Miller
made a materially false statement in an affidavit supporting Staff's
motion for summary disposition.' In this affidavit, Mr. Miller asserted
that he had verified that the irradiated fuel in the reactor core met the
100-rems per-hour exemption criterion of 10 C.F.R. l 73.60. CBG
claims that this was false. We referred this matter to the Inspector and
Auditor. At the time it was made, Mr. Miller's statement was material
because, if the fuel was not self-protecting,- UCLA would have had to*

comply with the Category I requirements which it did not meet.
In order to understand this matter, one needs to begin with :he lan-1

guage of the exemption for self-protecting fuel. That exemption states:
,

that a licensee is exempt from the requirements of this section !! 73.60) to the -
extent that he possesses or uses special nuclear material which is not readily separa-

,

ble from other radioactive material and which has a total external radiation doseA

rate in excess of 100 rems per hour at a distance of three feet from any accessible

surface without intervenins shieldins.

(10 C.F.R. ! 73.60)
In making the charge CBG refers to two letters from UCLA which

-
state that UCLA cannot meet this exemption. These are an August 15, .
1979, letter from Brown of UCLA to Miller,'' and an August 29,1979,
letter from Catton of UCLA to Reid of the Staff.88 CBG also points out
that in SECY-79-187Ct2 (at 3) the Staff informed the Commission that
UCLA could not meet the 100-rems-per hour exemption. CBG then

j points out that Mr. Miller executed the affidavit in question in April
,

i 1981, asserting that the exemption was met. CBG asserts that it.

'This charge is made at page 11 of CBG's December 13.1983. memorandum on Contention xx. It is
| spelled out in more detail in CBG's February 8.1983. supplemental response to stafrs motion for sum-
!" mary disposition. when he executed this afrulevit. Mr. Miller was Chief, standardization and special'

Projects Branch. Division of Licensing, ofDee of Nuclear fleactor Regulatum.i- l' CBG's February 8.1983, supplemental response to Staffs motion for summary disposition. Exhitnt B.

Il 14. Exhibit C.
1214. Exhibit D. Exhibit D contains only pages 1,3 of sECY.79187C. Attachment K to CBG's May 9. .

1984 response to Mr. Cormier's and UCLA's response to our April 13. 1984 Memorandum and order,
supplied pages I a id 4.

r.
!

137

|
|

'
|
I



-

I demonstrated in its September 8,1982, submission that UCLA's fuel
falls below this standard within 8 hours of reactor shutdown. CBG fur-#

ther asserts that it demonstrated this using UCLA's formulae. CBG's
arguments summarized above are set out in its February 8,1983, supple-
mental response to Staff's motion for summary disposition.

In response, StafT correctly asserts that the correspondence cited by
CBG all predates a January 1981 exchange of correspondence between
Miller and Dr. Wegst of UCLA. In Miller's January 12, 1981, letter to
Wegst,u Staff informed UCLA that it possessed more than a formula
quantity of SSNM and consequently would have to take action to meet
the applicable Category I requirements, qualify for the self-protecting
exemption, or ship some fuel off site. In Wegst's January 29 reply,''
UCLA informed Staff that it was scheduling reactor operations to meet
the self-protecting exemption pending arrangements to ship sufTicient
fuel off site so as to fall into Category 11. It was following this advice that
Mr. Miller, assisted by Mr. Carter of his Staff, performed certain calcula-
tions which indicated that the UCLA core would meet the self-protecting

! exemption given certain operational assumptions.u
On the surface, this would appear to end this inquiry. However, as

noted above, CBG asserts that UCLA's calculations were wrong. Miller
and Carur's calculations for the Staff determined the dose rate for the
entire core, as did UCLA's.'' CBG maintains that the dose rate for each
individual fuel bundle must be calculated.it Thus the question presented
to the Board was whether Staff's and UCLA's interpretation of the self-

| protecting exemption was correct. This quevion became moot because
i

|
UCLA reduced its inventory of SNM in August 1982. Staff and UCLA
never responded to C3G's position,18 and we never decided.thisi

question.
In the context of CBG's charge against Mr. Miller, the pertinent inqui-

ry becomes whether Mr. Miller, in calculating the dose rate for the core
rather than each individual fuel bundle, knowingly departed from a Staff
position that, for purposes of the self-protecting exemption, the dose

| from each fuel bundle rather than the core must be calculated. Such aI

I

'3 See note 8. supra.
14 Exhibit B to Exhibit E to CBG's september 7,1982, response to staffs motion for summary
disposition.
15 Those calculations are found in the January 9.198-4 afndavits of Miller and Carter attached te staffs
January 10.1984, respons to CBG*s allegations of mJepresemation.
I6 See Exhibit H to CBG's september 9.1983. response to staff s motion for summary dmpas tion.
17 See CBG's september 9 response to staffs motion for summary disposition at 15.
Is The geestion of the amount of sNM remaining at the NEL after this shipment was resolved by us in

-

LBP-83-67 supra.18 NRC at 803-05. There we concluded that the amount remaining fell within Catego-
ry 11.

(
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position would be in accord with the language of the exemption itself
which states that the SNM must not be "readily separable" from other
radioactive material. We have no basis on which to assess Mr. Miller's
knowledge of any such Staffinterpretation. Ilowever, there is some indi-
cation that such an interpretation existed and that his treatment of this
problem may not have been in accord with it. This indication is furnished
by the following documents.

1. On August 27,1979, the Staff held a meeting with nonpower reac-
tor licensees to discuss th impact of the safeguards upgrade rule.'' A
review of the transcript of this meeting reveals the following exchanges
of interest.

MR. FURR: Keith Furr, Virginia Tech.

I'd like to address a question to Mr. Burnett (Robert Burnett, Director, Division
of Safeguards]. Since we have MTR. type fuel rather than the rod-type fuel, what is

i going to be considered the basic thing that has to meet the 100R rule? An element
or a plate within that element?

! MR. RAMOS (Steve Ramos, Project Manager, Division of Project Managementi:

At the present time, it's a fuel element which can be anywhere from 10 plates to
18 plates, depending on the configuration.

MR. FURR: Okay.Then you have an answer.

MR. CART. SON (Donald Carlson, Reactor Safeguards Analysti:

One single element.

M R. R A MOS: An element. Not a plate, now; an element.

MR. CURTNER: Alan Curtner, Virginia Tech.

Our question, that MTR fuel, all you would need is one pair of heavy tin-snips
and you could break a -

MR. RAMOS: I'm aware of how your fuel's put together. I've seen a lot ofit. I
realize that with a good sledgehammer, you'd probably need a tin-snip, but you
know, that is considered not readily separable. The trigger (se TRIOA?! people
have a bigger problem because they're just really screwed down. It's easy to knock
that one off. I almost demonstrated it the other night.

'

(Meeting Tr.101-02.)M

MR. RAMOS: .. there's a lot of things that have to go into that 100R per
hour, how you take the measurements, what do you consider a mass; you know, we

r

a

l'The transcnpt of this meeting was furnished by staff counsel with her response of January 10, 1984 .

to CBG's allegatsns. See response at 18 n.24.
M it should be noted that UCLA also employed MTR-type fuel.
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consider a single fuel element as the lowest common denominator Now, whe a
we're done with the study,it may be a different size.

(Meeting Tr.129.)

MR. KACHEL: Pete Kachel from General Electric.

is there going to be any credit given for comingling of irradiated fuel above 100R
;
' per hour with those who would be somewhat less?

'

MR. RAMOS: I can't answer that yet because we haven't finished deciding how
we're going to handle that yet.

(Meeting Tr.132.)
2. Exhibit J to CBG's September 9 response. This exhibit purports

to be a summary at a "Special Nuclear Material Self-Protection Criteria
Investigation" conducted by Los Alamos National Scientific Laboratery.
CBG dates this summary December 27,1980.28 Paragraph 2 of the sum-
mary estimates the range of doses likely to be received by an adversary
attempting to remove irradiated fuel. One of the assumptions on which
the estimate is based is that each fuel element has a dose rate of 100

~

rems per hour. Paragraph 4 evaluates the physical separability of fuel ele-
ments for various nonpower reactor fuels. It did not consider plate-type
fuel bundles of the kind used at UCLA separable into individual fuel
plates. One assumes from this paragraph that the authors were consider-:
ing the smallest units into which fuel is "readily separable" and that
they would have considered a fuel bundle readily separable from other -
fuel bundles.

3. A proposed rule published by the NRC: " Safeguards Require-
,

ments for Nonpower Reactor Facilities Authorized to Possess Formula
-

Quantities of Strategic Special Nuclear Material," 46 Fed. Reg. 46,333
(1981). This proposed rule states that, after consideration of whether
safeguards credit should be given to certain design features, the Staff
concluded that "lal TRIGA FLIP type fuel cluster may be considered a

; discrete unit in determining external radiation dose rates for exemption
i

purposes . . . ." It may be inferred from this statement that, because of
the ft:el clusters design, it was not necessary to compute the radiation
dose rate of each individual fuel unit within the cluster for exemption
purposes.22 It should also be noted that Staff concluded that some safe.

|.
guards credit could be given to Argonaut reactors because their design
makes it difficult to gain access to the reactor core. The appropriate

|

.

:,
21 s,, cac s September 9 response at 16.
22 This inference is confirmed at 2 of sECY.79.II7C (see note 12. suprat
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credit is not indicated, but the proposed rule indicates that the Commis-
sion determined that the level of protection afforded by the proposed
rule was adequate in light of the credits StafTidentified.

4. Exhibit I to CBG's September 9 response. This exhibit is the
declaration of Daniel O. Ilirsch, President of CBG, reciting a telephone
conversation between Ilirsch and C.K. Nulsen of the Staff. According to
the declaration, Nulsen informed Hirsch that the Stafi's position was
that the dose from each fuel element (i.e., bundle) must meet the self-
protecting standard. The declaration also recites that, in the future on
adoption of a new rule on the subject, it might be possible to average
the dose for all the fuel elements in the core in order to meet the 100-
rems per hour standard, but that at the time of the conversation,

(August 13,1982) the dose from each element must meet that standard.
5. A proposed rule published by the NRC: " Physical Protection Re-

quirements for Nonpower Reactor Licensees Possessing Formula
Quantities of Strategic Special Nuclear Material," 48 Fed. Reg. 34,056
(1983). The statement of considerations accompanying this proposal
took into account a number of comments made on the cailier proposal
described in 13, above. Some of these comments noted that the 100-
rems-per-hour dose rate may be difficult for some licensees to maintain
and that it could encourage reactor operations simply to meet that
standard. As predicted by Mr. Nulsen, the response to this comment
stated that "the Licensee will be allowed to average its irradiated fuel to
meet the 100 rem per hour exemption so long as no single fuel unit
drops below 50 rem per hour at 3 feet." The response speaks in the
future tense; it does not state that licensees at that time were permitted
to adopt this approach.

While Staff has not indicated what position, if any, it took with regard
to this aspect of the self protecting exemption, the above materials all in-
dicate that its position was that each "readily separable" fuel unit (in
this case, fuel bundle) must emit 100 rems per hour in order to qualify.
If this is so, then Mr. Miller departed from that position in determiningk

that UCLA's irradiated fuel was exempt on the basis of the dose rate
emitted by the entire core.

Mr. Miller's April 1981 affidavit in question states that he hai

verified that the irradiated fuel in the UCLA reactor core emits radiation such that -
the dose at three feet will be in excess of 100 rem per hour and that the design ofI'

the reactor makes accessibility to that fuel very dimcult. In addition, UCLA has
committed to schedule reactor operations to maintain the self protection of the fuel

in the reactor core.
,

.
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! The affidavit does not indicate whether the dose was calculated for each
fuel bundle or the entire core. The January 9,1984, affidavits furnished '
by Miller and Carter 2) indicate that the dose rate was in fact calculated
for the entire core. In light of the above materials and the v!ording of
the self-protecting exemption, the possibility exists that UCLA received

" more lenient treatment on this score than other licensees.
Indeed, some justification exists for treating UCLA's situation more

teniently in the circumstances.-In his January 29, 1981, letter,24 Dr.
Wegst indicated that, while UCLA would conform to the self-protecting
standards, scheduling reactor operations to keep the fuel self-protecting
was a " temporary arrangement" and that UCLA had already identified
two possible recipients who had tentatively agreed to take the fuel sub-
ject to approval of the final plans. If the fuel were not self-protecting,
UCLA would have been required to implement the additional security
precautions mandated fcr Category I. We assume that these would have
involved considerable expense and that practical considerations would

I have precluded their immediate implementation. In light of the
forthcoming shipment of fuel, imposition of Category I requirements on
a temporary basis may well have seemed unreasonable. Thus Mr. Miller
may have been motivated to depart from the Staff position (assuming
one existed) in making his calculations. Or l'. may have been Staft's prac-
tice to treat such situations more leniently. Ir< iced, in view of the fact
that i 104(c) of the Atomic Energy Act25 directs the Commission to
impose on nonpower reactor licensees "only such minimum amount ofc

regulation . . ." as will permit the Commission to fulfill its
responsibilities, some justification for leniency exists.

To conclude that Mr. Miller's statement was false, it must appear that
there was no justification under Staff's practices for the approach utilized

; by Mr. Miller. Given the wording of the statement and our lack ofinfor--
mation with regard to StafI's practice, we cr:nnot conclude that it was

,- false. Furthermore, considering the temporary nature of UCLA's reli-.
| ance on the self. protecting exemption and the provisions of f 104(c) of

the Atomic Energy Act, we do not believe that such an ironclad rule'

should have been enforced in this case. Nonetheless, Mr. Miller should
have stated in his affidavit that he had computed the dose rate for the
entire core and why he believed this approach was justified. Had this

,

issue not become moot, he would have been required to do so.
1 .

23 See note 15. mera.r

, . 24See note 14. nyra.

| 25 42 U.s.C. ( 2134(c).

!-
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CHARGES AGAINST DONALD CARLSON

CBG alleges that, in his affidavit supporting Staft's motion for sum-
mary disposition, Mr. Carlson made a material false statement.26 The
statement in question asserts that "[t]here are n'o explicit NRC regula-
tions for the protection of nonpower reactors against radiological sabo-
tage . . . ."27 CBG's allegation appears on page 11 of its December 13,
1983, memorandum on the status of Contention XX. It is set forth in
more detail in CBG's February 8,1983, supplemental response to
Staff's motion for summary disposition.28

In our April 13 Memorandum and Order, we did not reach the ques-
tion of Staffs candor regarding the regulatory standards applicable to
UCLA's reactor. On March 16,1984, Staff counsel had advised that she
had learned that I&E was enforcing a requirement to protect against sab-
otage and promised to provide fu:ther information. That information
was submitted on June-12,1984, and consists principally of the affidavit

,

of Loren Bush of the Operating Reactor Programs Branch, Office ofin-
spection and Enforcement.

CBG's allegation that Mr. Carlson's statement quoted above is mate-
rially false and our concerns over the truthfulness of the representations
made to Staff counsel are closely interrelated. In our discussion of these
matters below, we have not considered whether these statements and po-
sitions are consistent with 10 C.F.R. Part 73. In LBP-83-25A, supra, and
LBP-83-67, supra, we concluded that 10 C.F.R. f 73.40(a) does require
that some steps be taken to protect against sabotage. To the extent that
Staffs position is to the contrary, we conclude that it is in conflict with

; Part 73.
We have qualified our last statement because we have not explored in

an evidentiary hearing the exact nature of the Division of Safeguard's
position. This Division apparently believes that protection against theft

|. 26At the time the afGdavis was executed. Mr. Carlson was a Plant Protection Analyst in the Physical
'

5ecurity Licensing Branch. Division of safeguards. Office of Nuclear Matenals safety and safeguards.
27See Carlsen afridavit accompanying staffs motion for summary disposition of April 13.1981, at 4

! n.l; revised and resubmitted August 27.1982.
| 2 bin this document, CBG also accuses staff counsel. Colleen P. Woodhead of a lack of candor in repre.
!' sentmg staffs view that UCLA was not required to take measures to prevent sabotage This allegation

need not be discussed here. A similar allegation was made by this Board in its unpubhshed February 24

[ 1984 Memorandum and order. In that document. we raised the question whether counsel's representa.
tions had been false in hght of evidence that the stafr was, in fact, enforcing such a requirement. Follow.
mg counsel's response of March 9.1984. we found in our Memorandum and order of Apni 13. 1984
(see note 2. supra). that counsel's representations accurately reflected the position of the safeguards
Division. NMss, as it had been conveyed to her. Consequently we concluded that there mas no basis to

impose sanctions. The discussion of StafT counsel's representatiores in that document is equally apphcable-
to CBG's accusations; me conclude that stafT counsel's conduct m this regard was not improper. ~-
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inherently provides some protection against sabotage.2' We believe that
:

this Division would not quarrel with the provisions of the UCLA Securi-
ty Plan which were designed to protect against sabotage." However, to
the extent that Staff maintains that no such provisions are required by
the regulations, we have concluded that it is plainly wrong.

Regardless of whether Staff's position is contrary to the regulations,
the question which confronts us here is whether that position was
misrepresented. In other words, was Staff lying to its cour.sel and this
Board in representing its position. We conclude that it was not.'These
representations appear to have accurately reflected the position of the
Division of Safeguards, NMSS, at the time they were made. However, it
also appears that this organization's position, to the extent that.it was
binding on the rest of the Staff, was not fully communicated to and im-
plemented by the Office of Inspection and Enforcement. The latter
office appears to have continued to enforce a requirement that steps be

g
taken to protect against sabotage.

In order to understand what transpired, we have outlined in chrono-
j~

logical order the important events of which we are aware which bear on
this issue. This chronology is attached to this Memorandum. The
chronology makes it clear that Staff was considering the matter of the
need to protect against sabotage from at least January 1979, when it ad-'

vised the Commission that the subject was under study, until no later-
than August 1981, when it advised the Commission that in its view such
protection was not required. Indeed, in June 1979 the Commission spe-
cifically asked for Staff's review of this subject. Although Staff now takes
the position that the adoption of f 73.67 in 1979 superseded the sabotage
protection requirements ofi 73.40(a), the chronology reveals that Staff
continued for some period after j 73.67 was promulgated to tell licensees
that they must protect against sabotage under ! 73.40(a). At some point
during this period,-Staff apparently reached the conclusion forwarded to
the Commission in August 1981. We cannot be sure when that oc-
curred, but we are told by Mr. Kasun, who in June 1981 was Section
Chief of the Section in which Mr. Carlson worked, that he believes Mr.
Carlson's statement in his April 1981 affidavi' to accurately represent
the collegial position of the Headquarters' Safety Staff during the

;

1980-81 time period.2' In view of its proximity in time to Staff's memo-"

randum to the Commission of August 1981, we conclude that Mr. Carl-

2% staffs December 13.1983, response to this Board's order concerning Contention XX.
30 These are identified en Appendix B (mhich contams protected informatton) to our Apnl 13. 1984

<

Memorandum and order.
38 Scr affidavit of Donald L Kasun attached to staffs March 9.1984. response to the Board's atiega.
tions or misrepresentation.
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son's statement accurately reflected the Safeguards Division's position
at the time it was made. Similarly, we conclude that the representations
made to counsel with regard to Contention XX accurately reflect the po-
sition of the Safeguards Division.

We are compelled to note the unfortunate consequences which the
Staff's approach to the sabotage issue has caused. It is clear that, even
following the promulgation of f 73.67, Staff recognized that { 73.40(a)
required protection against sabotage. Mr. Carlson said so in the August
1979 meeting with nonpower reactor licensees. He was not corrected.
The August draft physical security plan which was circulated by Stati
recognized the requirement, and it was specifically_ mentioned in the
letter transmitting this plan for comment. Both of these events occurred -
after the promulgation of f 73.67 r.nd Regulatory Guide 5.59. Staff's sub-
sequent position that f 73.67 states the only applicabl.e requirements
amounts to a repeal of the applicability of f 73.40(a) to nonpower

. reactors.'
Such a repeal cannot properly be made by Staff acting unilaterally. Sec-

t tion 73.40(a) reflects Commission policy that all licensees must protect
against sabotage. It codified two decisions to the same effect: Florida

i- Power and Light Co. (Turkey Point Nuclear Generating Station, Units 3
and 4),3 AEC 173 (1967); and Trustees of Columbia University,4 AEC
349 (1970). While we assume that Staff took its position that sabotage
protection was not required only after due study and deliberation, the
fact remains that Staff may not unilaterally repeal the Commission's
policy expressed in its regulations. That may be accomplished oMy by
following the rulemaking procedures set out in the Administrative
Procedures Act (APA).32 Indeed, the APA defines " rule making" as an
" agency process for formulating, amending, or repealing a rule."33
Consequently, the rulemaking provisions of the APA34 must be
followca. See Environmental Defense Fund v. Gorsuch, 713 F.2d 802, 8i5
(D.C. Cit.1983); cf. Union of Concerned Scientists v. NRC, 71l F.2d 370
(D.C. Cir.1983).

Further, had Staff proposed that the Commission amend { 73.40(a),
the Commission would have expressly indicated whether sabotage pro-
tection was to be required and I&E would undoubtedly have "gotten the
word" and conformed its own operations. As things happened, it appe. irs
that I&E, perhaps unwittingly, continued to follow the policy expressed

J2 5 U.s.C. 61551559.
33 5 U.s C. ) 551(5).
34 5 U.s C. ) 553,
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in f 73.40(a) while NMSS did not. In short, we believe this situation il-
lustrates the pitfalls of failing to act in a straightforward manner.to
change the regulations to reflect changes in Staff and Commission policy.

Two remaining matters which are related to the StalTs position on pro-
tection against sabotage remain to be discussed. The first of these in-
volves our concern, expressed in footnote 4, of our April 13, 1984
Memorandum and Order,35 that Mr. Carlson should have informed Staff
counsel that the UCLA Security Plan did contain provisions aimed at
protection against sabotage. We voiced this concern because we believed
that Mr. Carlson had reviewed the Security Plan and the response proce-
dures attached to it which were furnished to us by UCLA. However, in
his affidavit of May 1,1984,36 Mr. Carlson states that such was not the
case. While Mr. Carlson did review the Security Plan, the response
procedures were not submitted by UCLA.37 Hence he did not review
them and was unfamiliar with the details of those procedures which are
aimed at sabotage rather than theft.38

However, two provisions of the Plan itself which are aimed at sabo-
tage" and a listing of the response procedures were contained in the
Plan reviewed by Mr. Carlson. Hence he was aware that these provisions
existed." We believe plain common sense would have dictated that he
inform Staff counsel of their existence so that they could be brought to
the Board's attention. In light of our holding in LBP 83 25A, Supra, that
measures such as these were required, we are frankly amazed that Mr.
Carlson did not flag them to counsel.*' The fact that the technical Staff
considered them not to be required at all*2 is irrelevant. We held them
to be required but were unieformed of their existence until we reviewed
the Security Plan and Response Procedures for ourselves. Staff failed in
its duty to fully inform the Board in this regard.43

15 See LBP-84-22.apra 19 NRC at 140? n.4.
36 This affidavit which contains protected information was submitted with staff's May 1.1984, re-
sponse to our questions concernmg the secunty Plan.

i 3'14. at 12.137.
' 38 These procedures are identified in Appendia B (which contains protected information) to our Aprd

13.1984 Memorandum and order.
M These are also identified in Appendix B bec note 38, sup e).
# ce 16 of Mr. Carlson's amdavit accompanyms staffs motion for summary disposition of Apnl 13.S
1981, revised and resubmitted August 31.1982.
43 in her amdavit of March 9.1984, accompanyms staffs response of the same date to our allegations
of misrepresentation, stafr couriset states that she was unamare of any such provisions m the secunty
Plan until readmg our Feteuary 24.1984 Memorandum and order. (See 143
42 See Carlson's amdavit of March 9.1984. accc,mpanyms staffs March 9,1984. response to the
.,oard's allegations of misrepresentation.
43 our discussion of the obhgation of parties and counsel to keep Boards informed of relevant and mate.

*
nai mformation in our Apnt 13. 1984 Memorandum and Order is fully apphcable to the technical staff.
Ser L8P-84-22. supra.19 NRC at 1401-05.
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The second matter which we must address involves two affidavits
which accompanied Staff's March 9,1984, response to our February 24,
1984 Memorandum and Order. These affidavits were executed by Leroy
R. Norderhaug, Chief, Safeguards and Emergency Preparedness Branch,
Region V, and Matthew D. Schuster, Chief, Security Licensing and
Emergency Preparedness Section, Region V. Both affidavits indicate
that, following the adoption of f 73.67 in 1979, inspection of nonpower
reactor licensees for protection against sabotage ceased." We bring this
matter up because it seems inconsistent with the inspection procedures
which have been in use for nonpower reactors.45 While there may be an
explanation for this inconsistency, it is not apparent from the materials
which have*been furnished us.

CONCLUSIONS AND RECOMMENDATION TO THE
COMMISSION

i

An Atomic Safety and Licensing Board has no direct authority over
the technical Staff. While the regulations do empower us to discipline
counsel, including counsel for the Staff," they contain no such authority
with respect to other Commission employees. We believe that the
improper practices outlined in this Memorandum must be brought to
the Commission's attention. While we have described areas of concern
with respect to specific affidavits executed by Staff members, the infor-
mation which has been made available to us does not conclusively show
misconduct. The information does, however, raise concerns for the in-
tegrity of the Commission's adjudicatory process.

These concerns may be summarized as follows:
First, when an affidavit stating a conclusion is furnished. that-

affidavit must state precisely what the conclusion is and on
what basis it is founded. Mr, Miller's affidavit executed in sup-
port of Staffs motion for summary disposition did neither. It
did not clearly inform us that Mr. Miller had determined

44 See 16. Norderhaus amdavit, and 1 $, schuster affidavit.
45See 114,7 8 or Loren Bush's May 16,1984, amdavit accompanying stafrs June 12.1984 submittal
of supplemental mformaison. There, Mr. Bush indicates that IP81455. " Protection Against Radiological
sabotage " has apparently been in use in the field since 1977. While we have not reuewed this inspec.
tion procedure, we note that its custence, according to Mr. Bush, apparently led to the mcorporation of
language on radiological sabotage m MC 2545, which was adopted on January 1,1984. and may have
been responsible for the language in recent mspection reports which indicates that nonpower reactor
licensees were mspected to evaluate their measures to protect agamst sabotase. The Norderhaus and
schuster affidauts therefore appear on the surface to be mconsistent with the inspection procedures
which were in use-

# 10 C.F.R. ( 2.713.
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UCLA's irradiated fuel to be self-protecting based on the dose
rate of the entire core. Nor did it inform us why Mr. Miller
adopted that approach rather than computing the dose rate for
each individual fuel bundle. Had this issue not become moot,
we would have required this explanation. Staft's failure to fur-
nish this sort of informatio' in the first instance certainly re-n

,

suits in delay and a waste of time at a minimum and, at most, a'

loss of confidence in the licensing proceeding and a board deci-
sion which is not well founded.'

Affidavits should only be executed after the affiant has care-
fully ascertained the facts sworn to. Obvious, unexplained in-
consistencies between an affidavit and established Staff
procedures, such as are presented by the Norderhaug and
Schuster affidavits, cannot be tolerated. Boards must to be able
to rely absolutely on Stafrs representation of factual matters.
There is simply too much at stake in our adjudications to*

permit mistakes of fact, particularly by the NRC Staff. Staff af-
fidavits which are ambiguous or incorrect force boards to,

engage in time-wasting inquiries to determine the facts or risk
~;

rendering a decision based on ambiguous or incorrect
information. Cf. Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant, Units 1,2,3, and 4), CLI 7818,8 NRC
293 (1978).

J - Second, Staff has an ironclad obligation to' bring relevant and
i material information to the attention of boards. Mr. Carlson's
! failure to advise Staff counsel of the provisions in the UCLA

Security Plan of the very sort we had held to be required pre-
sents a situation that cannot be tolerated in NRC adjudication.
Staff, as the keeper of the public trust, must be particularly
sensitive to this obligation.

- Third, while we cannot know specifically what may have led to
[ the concerns we have identified above, we fear that a contribut-
j

|
t ing cause may have been Staff's embroilment in this

}
proceeding. It is understandably hard to remain detached when

|- one's positions are attacked. However, Staffs obligation is to
the public interest, and its members should take care that their.

(
actions are directed toward that end rather than toward besting _

|
an adversary.

l
- Fourth, we have already indicated the unfortunate' state of af-

fairs created by Staff's failure to seek Commission approval of
an amendment to j 73.40(a) upon concluding that protection .

against sabotage need not be required. We would be surprised

i
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if the decision to proceed as Staff did could be laid at the
doorstep of any individual whose conduct we have reviewed.
However, while Staff is certainly free to interpret the rules,
those interpretations must stop short of repealing the applica-
bility of rules. Just as anyone else, Staffis bound by the rules.
Until such time as they are amended, Staff must follow the
rules.

By means of this Memorandum, we are bringing these concerns to the
Commission's attention for whatever action it deems appropriate;

Finally, we wish to address the need for rulemaking to correct the situ-
ation created by Staff's treatment of f 73.40(a). We had earlier suggested
to the Staff that, in light of its conclusion that sabotage did not pose a
risk to Argonaut university training reactors, it should seek Commission
approval of an amendment to f 73.40(a) which would exempt these
reactors.47

j Staff took our suggestion and submitted SECY-83 500 and SECY-
83 500A to the Commission. The Commission, in CLI 84-10,*8 rejected
this approach apparently out of a concern that it might somehow com-

j promise the adjudicatory process.
This proceeding is in the process of termination." Consequently the

Commission's concerns expressed in CLI-84-10 no longer appear valid.
Moreover, while appellate consideration of our decision would review
the correctness of our holding that f 73.40(a) requires protection against
sabotage, it would not reach the crucial ques ei whether such protection
is technically necessary, indeed, under our holding, Staff's position that
protection against sabotage is not necessary for these reactors constitutes -
a clear attack on f 73.40(a) which is prohibited by 10 C.F.R. f 2.758. As
a result, we have not considered the merits of Stairs position and do not
believe that it would be open to consideration on appeal.

Consequently, we find ourselves in substantial agreement with Chair-
man Palladino's dissent in CLI-8410, supra. We view the essential ques-
tion for the Commission to be not whether we were correct, but whether

; Staffs technicaljustificeuon for i position is correct. If the Commission
' agrees with Staff, it should amend f 73.40(a) so that no ambiguity will

exist with respect to what is required of nonpower reactor licensees. If
i the Commission does not agree with Stafrs technical position, then it

should instruct the Staff to modify its position accordingly. We believe

47.See LBP.83-67. mera.18 NRC at 808.
48 39 NRC 1330 (1984).
H on June 14, 1984 UCLA filed a request to withdraw its application and a motion to suspend .

p*oceedmgs. In a letter of esen date. UCLA's Chancellor mformed the Chairman that UCLA would
' ' ' ~seek permission to decommission the reactor. |
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that this can best be accomplished through rulemaking, and therefore
recommend that the Commission take up Staffs proposal to amend
f 73.40(a).so -

THE ATOMIC SAFETY AND
LICENSING BOARD

Glenn O. Bright
ADMINISTRATIVE JUDGE

Emmeth A.Luebke
ADMINISTRATIVE JUDGE

i

|
John H Frye, III, Chairman

' ADMINISTRATIVE JUDGE

i Bethesda, Maryland
July 17,1984

.

50 n making i n recommendation, we of necessity express no view on stafra technical position. -l
,

I However, we O wish to note that, assummg the Stafr is correct that sabotage does not pose a risk,

j UCLA's approach to this matter,in which it recognized that sabotage might be attempted and must be
met with a response, makes good sense and is not necessarily inconsistent with the position that sabotage

!

could not result in radiological consequences. After all, experience could prove that position wrong. It
appears fooksh to simply ignore the possibility of sabotage. The Commission may wish to consider
requiring the kmd of planning whrh UCLA voluntarily undertook even ifit agrees with Staff that sabo-

- tage would not pose a radiologmal hazard.

I
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CHRONOLOGY
,

Staff Consideration of Sabotage at Nonpower Reactors

11/4/73 Sections _73.40, 73.50, and 73.60 adopted, requiring all
licensees to protect against sabotage and setting specific
requirements for protection of formula quantities of
SSNM. (See 38 Fed. Reg. 30,537.)

1977 I&E adopts inspection procedures 81405, " Security
Plan," and 81455 " Protection Against Radiological Sabo-
tage," both of which deal with sabotage at nonpower
reactors. In his affidavit accompanying Staff's June 12,
1984, submittal of supplemental information, Loren
Bush of I&E states that these procedures were designed
to obtain information useful in evaluating the threat of
sabotage at nonpower reactors (see pp. 2-3).

8/9/78 Revised proposed rules governing protection of formula
quantities of SSNM were published (see 43 Fed. Reg.
35,321). The revisions in the proposed rules were
prompted by comments on an earlier version (see 42
Fed. Reg. 34,310). In responding to the comment of
nonpower reactor licensees that the cost of the proposed
safeguards enhancements might be prohibitive, the Com-

| mission stated the proposal was not intended to apply to
such licensees with less than a formula quantity of
SSNM, noting that they would continue to be covered
by { 73.40.

1/16/79 SECY-79-38, " Physical Protection of Category 11 and 111

|
Material." This paper forwarded the Staff's recommenda-

! tion that the Commission publish amendments to Parts 70,
73, and 150 dealing with protection of SNM of moderate

; and low strategic significance against theft. The recommen-
dation notes an earlier proposed rule on the same subject
(see 43 Fed. Reg. 22,216 (1978)) and reacts to the signifi-
cant public comments on that proposed rule. The recom-

I mendation further states that its purpose is to protect
against theft and states on 'page 5:

|
l

. . . . .

l .

!

| 151
.

h

!

-

a

d
; >

s
.



i
|

I

Sabotage at Non-power Reactors

The proposed amendments, that are the subject of this paper, are
limited to consideration of theft of SNM and do not include sabotage
protection. The NRR Staffis currently examining the necessity to re-
quire additional physical protection measures at non-power reactors
that have the potential for exceeding Part 100 release limits as a
result of sabotage. If this proves to be necessary, NRR plans to pro-
pose a new separate section of Part 73 to deal with this issue. Pre-
liminary investigation indicates that these added requirements, if |
necessary, would be applicable to a very small number of non-power |
reactors. For that reason, the Staff recommends that Commission |

approval of the proposed new Section 73.47 not be delayed pending |
resolution of this issue. ]

6/79 " Consequences of Sabotage at Nonpower Reactors," - l

NUREG/CR-0843. This study, conducted by Los Alamos
National Laboratory, concluded that only one nonpower
reactor had the potential to release significant amounts of
fission products in the event of sabotage.

6/28/79 Commission directs Staff to identify for Commission con-
sideration alternative approaches to further strengthen the
security of licensees with SNhi in Categories II and Ill.
Staff was directed to consider protection against sabotage as
one of six identified topics. (See hiemorandum for
Gossick, et al. from Chilk of June 28, 1979, attached to
Staff's May 21, 1984, response to CBG's estimate of
threat, at 4.)

7/24/79 Section 73.47 (subsequently redesignated { 73.67 at 44
Fed. Reg. 68,198 (1979)) adopted (see 44 Fed. Reg.
43,280). This represents the Commission's decision on
SECY-79-38. Consistent with the Staff's representation
that it was studying the question of sabotage, the statement

'
of consideration notes that the new rule deals only with
theft of SNM.

7/79 Regulatory Guide 5.59, " Standard Format and Content for
a Licensee Physical Security Plan for the Protection of Spe-
cial Nuclear Material of Moderate or Low Strategic Signi'i-
cance," issued for public comment. This document does
not mention sabotage.

8/9/79 A draft " Sample Physical Security Plan for Non-Powe-
Nuclear Reactor Facilities Possessing Special Nuclew
Material of Moderate Strategic Significance" was forward- -
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ed to several selected licensees for review and comment.
This draft provided that a purpose of the plan is to pro-
tect against sabotage. Although followed by UCLA, the
draft was never formally issued by the Staff. (See Carl-
son affidavit,13, accompanying Stafi's March 9,1984, re-
sponse to the Licensing Board's allegations of misrepresen-
tation.) The draft plan also appears to have contained provi-
sions designed to protect against sabotage. (See, e.g., the
sections of the plan labelled Vital Areas and Response
Procedures, the latter calling for responses to bomb
threats, civil disorders, fires or explosions, and industrial
sabotage. The plan is attached to the Carlson affidavit
referred to immediately above.) Frank R. Pagano, Chief,
Reactor Safeguards Development Branch, Division of
Operating Reactors, wrote the University of Missouri at
Columbia enclosing the plan and indicating that the Com-
mission had added f 73.47 (now 73.67) to its regulations so
as to require detection of theft of SNM from Category 11
and III licensees. This letter also states "[alpplicable non-
power reactor licensees must meet these requirements for
detection of theft in addition to previous regulatory require-
ments for protection against sabotage." (This letter is also
attached to the Carlson affidavit referred to above.)

8/27/79 Staff meeting with nonpower reactor licensees at Glen
Ellyn, Illinois, on the subject " Impact of the Safeguards Up-
grade Rule on Nonpower Reactor Licensees." CBG relies
on Mr. Carlson's statements reported in the meeting tran-
script for the proposition that his affidavit in suppor'. of
Staff's motion for summary disposition was materially false
when it stated that there was no explicit requirement that
UCLA take steps to protect against sabotage. Two portions
of the meeting transcript are relevant.

MR. DAVIS: Monte Davis, Georgia Tech.

I have some trouble with some of your comments. M r. Burnett. It
sounds like theft and sabotage are be:ng used interchangeably.

M R. BURNETT [Roben Burnett, Dire-tir, ~ Dnision of
Safeguard 5, NMSSl: Negative.

MR. DAVIS: Because throwing a bomb is - although I don't
|
' know of any kind of a nuclear facility that's been bombed. I would

like to know about that.

.

153

_.

b



E~

s

4

MR. BURNETT: Well, it depends on what we call the facility,
but the visitor center on the West Coast, the Trojan was bombed,
but to answer your first questiort, no, theft and sabotage are not the
same, and in the upgrade rule that is being published, I thought it
had gone out, we have moved away from individual threats to facili-
ties, and we have defined two types of threats in this country, pos-
tulated threats, one being a threat [ theft?) and one being a sabotage.

Some facilities would have to meet both threats, like a high-
enriched uranium facility that has greater than trigger quantities
available. They have both a sabotage and a theft potential, whereas
a nonpower reactor, if it's below trigger quantity, most probably, it
has a single threat, that being sabotage.

Now, if they have unirradiated cores sitting on hand, then that
could put them into the threat, I mean a theft, I meant theft, that
could put them into the theft scenario, but no, they're both being
treated totally ddTerent.

MR. CARLSON [ Donald Carlson, Reactot Safeguards Analysti:
What I might add, you have to protect against sabotage under the
provisions of 73.40. (Meeting Tr. 55-56]

MR. BURN: Bob Burn, University of Michigan.

This is perhaps an extension, but I'd at least like to know your
feelings on this.

This sabotage aspect of things, that is, right now, we could say
well, we could limit our controlled acceu area to just our fuel vault
or maybe also to the pool core or the pool surface if some of the ele-
ments are not self. protecting, but then I think to myself, well, some-
body could conceivably come down and rupture a bean port, drain
the pool, commit sabotage down there so even though things4

wouldn't be stolen, they could cause a horrible damage.

MR. NULSEN [ Robert Nulsen, Project Manager, Division of
Safeguards, NMSSI: Category 11/111 rule does not protect against
sabotage.

MR. BURN: I was going to ask you, is sabotage coming?

MR.CARLSON [ Donald Carlson, Reactor Safeguards Analyst):

Sabotage has always been here. In 1974, your initial plans were
submitted to protect against sabotage. You have to follow the provi-
sions of 50.35 C which te!!s you that you have to follow 73 Part 73,
and in there,in 73.40,it says you have to protect against sabotage.

Now, the plan that NRR put together to meet a Category 11 facility
encompasses sabotage and protective measures. It protects the reac-
tor as well as the fuel in the reactor, vital equipment, if you will, or

.

.-.me
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the old term of essential equipment which the Staff used in 1974,
(Meeting Tr.142-43.)*

9/80 Draft inspection procedures 81N22, " Security Organiza-
tion," and 81N38, " Records and Reports" were put into
use by I&E on an interim basis. Procedure 81N22
paraphrased 10 C.F.R. l 73.40(a); procedure 81N38 was
designed to check compliance with 10 C.F.R. { 73.71(b).

3/20/81 Contention XX admitted. (See unpublished Board Order
subsequent to second prehearing conference at 12.)

4/13/81 Staff moves for summary disposition of Contention XX,
relying on the Carlson and Miller affidavits.

.

8/13/81 Staff informs the Commissioners of its conclusion that sab-
otage of nonpower reactor fuel would create only minimal
problems. ISee Memorandum for the Commissioners from
William J. Dircks dated August 13, 1981, attached to
Staffs May 21,1984, response to CBG's estimate of threat.

,
At page four of his alTidavit accompanying StalTs June 12,
1984, submittal of supplemental information, Loren Bush
notes that I&E was omitted from the distribution of this
Memorandum.)

1/27/84 I&E promulgates Manual Chapter 2545 in order to restore
the safeguards inspection program at nonpower reactors
which had been discontinued in 1980 for budgetary rea-
sons. MC 2545 listed IP81455, " Protection Against Radi-
ological Sabotage," as an applicable inspection procedure.
(Bush affidavit accompanying Stafrs June 12,1984, sub-
mittal of supplemental mformation, at 3,5.)

.

'Apparently, the plan rererred to an the last paragraph is the plan discussed in the precedmg entry.
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Cite as 20 NRC 157 (1984) DD 84-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OFINSPECTION AND ENFORCEMENT

Richard C. DeYoung, Director

in the Matter of Docket No. 50-293
(10 C.F.R. I 2.206)

SOSTON EDISON COMPANY
(Pilgrim Nuclear Power Station) July 3,1984

The Director of the Office of Inspection and Enforcement denies the
remaining portion of a petition under 10 C.F.R. l 2.206 which requested
that the Nuclear Regulatory Commission take action to remedy alleged
serious deficiencies in the offsite emergency response plans for the Pil-
grim Nuclear Power Station. On February 27,1984, the Director issued
an Interim Decision, DD-84 5,19 NRC 542, which denied relief on all
issues except potential traffic bottlenecks to evacuation of the 4.ca sur-
rounding the Pilgrim facility. The remaining issue was referred to the
Federal Emergency Management Agency (FEMA) for evaluation. Based
on FEMA's evaluation that traffic management issues have been ade-
quately addressed by the Commonwealth of Massachusetts, the Director'

denies the remainder of the petition.

LOW POPULATION ZONE: EVACUATION
Traffic management issues related to potential bottlenecks to evacua-

tion have been adequately addressed by the Commonwealth of
| Massachusetts.'

i
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FINAL DIRECTOR'S DECISION UNDER -
10 C.F.R. 9 2.206

INTRODUCTION -

In its " Petition of the Massachusetts Public Interest Research Group
for Emergency and Remedial Action" (Petition) dated July 20, 1983,t

the Massachusetts Public Interest Research Group (hereinafter referred
to as Petitioner) requested that the Nuclear Regulatory Commission
(NRC) take action to remedy alleged serious deficiencies in the offsite
emergency response plans for the Pilgrim Nuclear Power Station in
Plymouth, Massachusetts. On February 27, 1984, I issued an " Interim
Director's Decision Under 10 C.F.R. 5 2.206" examining a number of
issues raised by the Petition and denying the relief requested with re-
spect to those issues.8 liowever, the Petitioner's concern regarding
potential bottlenecks to evacuation of the area surrounding the Pilgrim

.

facility was noted to be still under consideration. The Petitioner was in-
formed that the NRC had formally requested the Federal Emergency
Management' Agency (FEMA) to evaluate the potential bottlenecks in
the area near the Pilgrim site which may impede effective evacuation of
the plume exposure pathway Emergency Planning Zone (EPZ). FEMA
has now responded to the NRC's request and a final decision in this
matter is now possible.

DISCUSSION
'

The Interim Decision noted that, in its review of the Petition, the
NRC staff considered information available to it concerning evacuation
planning and determined that, as the Petitioner had suggested, potential
bottlenecks to effective evacuation of the EPZ may exist on the periph-
cry of the EPZ.2 The Interim Decision noted that it would be important
to control traffic beyond the EPZ so that such traffic, e.g., on Route 3,,

&

did not lead to evacuation traffic congestion. Two notable points beyond
,

the plume EPZ which could cause congestion are Route 3 at Route 128
; and Route 3 at the Sagamore Bridge. Consequently, the NRC staff for-

mally requested that FEMA review these traffic issues for the Pilgrim

i
Bossos Edison Co. (Pilgrim Nuclear Power stationi. DD 84 5.19 NRC 542 (1984), hereinafter

referred to as the Intenm Decision. *

2 Interim Decision, supra.19 NRC at 552.

!
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facility and I deferred resolution of that portion of the Petition until
after the staff received FEMA's response.

On May 15,1984, FEMA responded to the NRC request. Its "Re-
sponse to January 20,1984, Request for Assistance on Evacuation Time
Estimates for Pilgrim Nuclear Power Station" and the attached

; " Analysis Report on issues Related to the Pilgrim Evacuation Time
;

Estimate, Pilgrim Nuclear Power Station, Plymouth, Massachusetts"
dated May 1,1984 (hereinafter referred to as the FEMA Analysis) are
attached hereto as Exhibit A (not published).

The FEMA Analysis notes that the bottlenecks at issue had previously
been identified in the NRC's " Safety Evaluation Report related to the
construction of Pilgrim Nuclear Generating Station, Unit No. 2,"
NUREG-0022, Supplement No. 5 (hereinafter referred to as NUREG-
0022). NUREG 0022 indicated that the Evacuation Time Estimates
(ETEs) did not adequately reflect the two potentialimpediments to evac.
uation located outside the 10-mile EPZ discussed above. These potential'

impediments were identified by Dr. Thomas Urbanik, II, of the Texas
Transportation Institute who, as a consultant to the NRC, conducted the
review of the ETEs discussed in NUREG-0022.

As is set forth in the FEMA Analysis, FEMA has reviewed this
matter by consulting with Dr. Urbanik, reviewing the pertinent plans
and documents developed in response to NUREG-0022, and consulting
with the State agencies responsible for implementing evacuation plans.
The FEMA Analysis revealed that, following the issuance of NUREG-
0022, impediments to evacuation wera carefully studied by the Boston
Edison Company, operator of the Pilgrim Nuclear Power Station, and a
traffic management plan was developed to eliminate the problems identi-

- fled in NUREG-0022. FEMA concludes that, after extensive analysis,
the traffic management issues raised in NUREG-0022 have been ade-
quately addressed by the Commonwealth of Massachusetts in accordance
with proper emergency management standards and the evacuation time
estimation methods now available.

t

CONCLUSION

In summary, the single issue remaining after issuance of my Interim
Decision in this matter was the existence of potential bottlenecks to ef-
fective evacuation of the EPZ for the Pilgrim facility. This matter has
been examined by FEMA and it has been found that the traffic manage-
ment issues have been adequately addressed by the Commonwealth of '

Massachusetts. Consequently, I conclude that evacuation planning,_
:

f
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including the associated traffic manage} facility.

pursuant to 10 C.F.RAccordingly, the remaining portion of P tiiment, is a'Jequate for the Pilgrim
c t oner's request for actionC.F.R. l 2.206(c) a copy. { 2.206 is hereby denied. As provided b

,

for the Commission's review.of this decision will be filed with the Secretaryy 10

i

Richard C. DeYoung, Director
*

Office ofInspection and
Enforcement

Dated at Bethesda, Maryland,
this 3rd day ofJune 1984.

(The attachments have been omitted ffound in the NRC Public Document Rrom this publication but may beWashington, DC 20555.1 oom,1717 11
Street, NW,

,

1

1

o I'

}

i

i

160
e

.

T = y ww t- y - -,,r , ----w> r w- , r ver++ t T' '' - -''--*-C'y%*-t



I *

b

;r

,, o

4

. ~ ); < g

'

|-

-

Cite as 20 NRC 161 (1984) DD 8416
, , -

UNITED STATES OF AMERICA' '' -

NUCLEAR REGULATORY COMMISSIONe

OFFICE OFINSPECTION AND ENFORCEMENT

Ri'' ard C. DeYoung, Director

in the Matter of Docket Nos. 50 413
50 414'

(10 C.F.R. I 2.206)
1-

DUKE POWER COMPANY, et al.
i (Catawba Nuclear Station,

Units 1 and 2) July 6,1984
. .

The Director of the Office ofInspection and Enforcement denies a pe-
tition filed by the Government Accountability Project on behalf of the
Palmetto Alliance which requested initiation ofindependent design, con-
struction and management audits of Duke Power Company's construc-
tion of the Catawba Nuclear Station. In denying the requested relief, the
Director determined that the quality assurance program for Catawba had
not suffered a serious breakdown.

RULES OF PRACTICE: SECTION 2.206 PETITIONS,
i

Although licensees are not required to respond to petitions under 10
C.F.R. l 2.206 in the absence of a formal request by the staff under 10
C.F.R. { 50.54(f) of f 182 of the Atomic Energy Act, licensees may re-
spond to such petitions at their own volition.

|

I RULES OF PRACTICE: SECTION 2.206 PETITIONS
!

A request for an investigation, particularly for an investigation of in-
ternal NRC personnel matters, does not fall squarely within the class of

!
requests contemplated by 10 C.F.R. j 2.206.

I t
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ATOMIC ENERGY ACT: SAFETY FINDINGS

Neither the Atomic Energy Act nor the Commission's regulations
mandate error-free construction. What is required is a finding of reasona-
ble assurance that the facility, as built, can be operated without undue
risk to public health and safety.

TECHNICAL ISSUE DISCUSSED: QUALITY ASSURANCE
PROGRAM

Acceptability of licensee's quality assurance program under 10 C.F.R.
Part 50, Appendix B, is discussed.

NRC ENFORCEMENT POLICY

A Notice of Violation under 10 C.F.R. f 2.201 is the primary enforce-
ment tool used by the NRC to document noncompliance and to ensure
corrective action and compliance with regulatory requirements. Under
the enforcement policy, the Commission generally does not issue
Notices of Violation in cases involving violations of lesser significance
which the licensee has identified and has corrected or will correct.

DIRECTOR'S DECISION UNDER 10 C.F.R. I 2.206

1. INTRODUCTION

On behalf of the Palmetto Alliance, Ms. Billie Pirner Garde of the In-
stitute for Policy Studies' Government Accountability Project (GAP)
requested in a letter dated September 14, 1983, that the Commission
initiate various "independenF reviews of the construction, design, and
management of Duke Power Company's Catawba Nuclear Station. The
petitioner asks that the Commission modify the construction permits so
as to require "a mandatory review by an independent contractor" of:,

e the actual as-built condition of the Catawba facility through a
100% reinspection of the safety related areas of the plant,

e "the design deficiencies and the breakdown in the design
change control systems which render the design, as approved
in the Final Safety Analysis Report [FSAR), inaccurate and
incomplete," and

r
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e the quality assurance and quality control program "which has
existed with major weaknesses at the Catawba facility since the

j beginning of construction."
Petition at 1. In addition, the petitioner asks that the Commission order'

"a management audit of the Catawba upper- and mid-level managers re-
sponsible for both design and implementation of the Catawba quality
control / quality assurance program." Id. The petitioner contends such
relief is warranted because the available evidence demonstrates a con-
tinuing and pervasive breakdown in the quality assurance program for
design and construction of Catawba.

The petitioner also asks that the Commission's Office ofInvestigations
,

investigate harassment and intimidation of Catawba workers and that
the Office of Inspector and Auditor's pending internal investigation in-
ciude alleged improprieties by NRC Region Il personnel in maintaining
the confidentiality of NRC informants and in executing the Commis-
sion's regulatory program.

O In accordance with ustral Commission practice, the petitioner's request
was referred to the staff for consideration under 10 C.F.R. f 2.206. See

.#-
1

Lorion v. NRC, 712 F.2d 1472,1474 (D.C. Cir.1983), cert. granted on
other grounds sub nom. Florida Power & Light Co. v. Lorton, 52 U.S.LW.
3701 (U.S.1984). The Director of the Office of Inspection and Enforce-

.

p
ment acknowledsed receipt of the petition in a letter dated October 14,
1983. In this letter, the Director also denied the petitioner's request for
immediate implementation of the proposed relief, because no imminent
danger to public health and safety warranted such action, nor was such
action required to ensure adequate consideration of the petition.- A
notice was published in the Federal Register that the petition was under
consideration. 48 Fed. Reg. 48,882 (1983).

In deciding this petition, the staff has considered the petition and its
various attachments as well as other relevant information. GAP respond-
ed by letter dated December 2,1983, to staff questions concerning the
i 2.206 petition. Duke Power Company (DPC) submitted a response to
the petition on January 5,1984.' The results of the NRC inspection pro-

j gram at Catawba were also reviewed in reaching this decision. The perti-
nent inspection reports containing those findings are referenced in this

.

decision and provide greater detail regarding the basis for this decision.
,

I
1

I Letter to Richard C. DeYouns from w.H. owen. Executive vice President for Engineenns and
Construction. DPC Uan. 5.1984) (hereinafter "DPC Response"). Although heensees are not required

-

to respond to 12.206 petitions in the absence or a formal request pursuant to 10 C.F.R.150.54(n or', i 182 of the Atomic Energy Act, licensees may respond to such petitions at their own vohtion, as was
I the case here. See LeBoueuf. Lamb. Leiby & Mac Rae. 48 Fed. Res. 335911976L
t,
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Additionally, the staff has reviewed the record developed before the
Atomic Safety and Licensing Board in the operating license proceeding
for the Catawba Nuclear Station. Among other issues, the Licensing
Board has held hearings on the adequacy of the quality assurance and

- quality control prcgram at Catawba.2 As noted in several instances in
this decision, the petitioner has advanced before the Licensing Board
much of the evidence on which it relies in its request under i 2.206.
While this 5 2.206 decision was in final preparation, the Licensing Board
issued its " Partial Initial Decision," LBP-84-24,19 NRC 1418 (1984),
in the operating license proceeding. Subject to certain stated conditions,
the Licensing Board authorized issuance of a low-power license for
Catawba Unit 1. Partial Initial Decision,19 NRC at 1585-86. The Licens-
ing Board's decision is generally consistent with the staff's view of the
facts concerning the common issues regarding quality assurance which-
were raised in both the operating license proceeding and the 5 2.206

j petition. The Licensing Board found "no pervasive failure or break-
down" of the quality assurance program for Catawba; to the contrary,
the Board found that, "on the whole, the Duke QA program at Catawba
worked well." Partial Initial Decision,19 NRC at 1434.

'

Upon the stafTs review of information pertaining to the petitioner's
request, I have determined that modification of the Catawba construc-
tion permits to compel the independent reviews requested by the peti-4

.
tioner is not required to ensure adequate protection of public health and

^

safety. Consequently, for the reasons stated in this decision, the petition-
er's request for such action is denied.8

2 The ulumate issue before the Licensing Board is, of course, whether operating hcenses for the Catas.
ba umts should be issued. The Licensing Board does not have junsdiction to modify the construction
permits as the petitioner requests be done in its { 2.206 pennon. See Consumers Power Co. (Midland -
Plant. Umts I and 2) ALAB-674,15 NRC 1101,1102-03 (1982).

3 As noted at the outset of this decision, the petitioner also requested investigations by the NRC's
| office of Inspector and Auditor (OIA) and the office of Investis,ations (o!). A request for an

i invesugation, particularly one for an invesugation by otA ofinternal NRC personnel matters, does not
fall squarely within the class of requests contemplated by { 2.206. section 2.206 contemplates requests
to insutute enforcement proceeding with respect to any hcense. In all events, t,oth of and ot A have ini-
tiated investigations related to matters raised in the petinon.,

j Ol has initiated an investigation of harassment and intimidation issues raised in the petition and in an
'

April 21,1983 letter from GAP to Ben B. Hayes Director of of, and James P. O'Reilly, Region II
Administrator. Sec Board Notification Memorandum (Nov.1,1983) from T. Novak, offke of Nuclear
Reactor Regulanon. G AP considers its request for an ol investigauon to have been granted. Letter from
Bilhe P. Garde to Richard C. DeYoung (Dec. 2.1983), at 3

olA was provided a copy of the petition for its use in . mnection with its investigation begun as a .
result of GAP's April 21st letter to Messrs. flayes and o'Reitty. As discussed in the latter poruon of this
decision, the office of Inspection and Enforcement has reviewed the allegations of misconduct by re.

'gional personnel raised in the petiuon. It does not appear that Region 11 personnel revealed confidential
sources or information in their commumcations with hcensee personnel, or that the region's review of
DPC's welding inspector task forces or other aspects of the construcuon of Catawba was inappropnate.,.
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II. THE NRC INSPECTION PROGRAM

Because of the asserted deficiencies in design and construction of the
Catawba plants, the petitioner contends that the NRC's inspection pro-
gram has been incapable of identifying problems at Catawba and ensur-
ing necessary corrective action. By way of background, the inspection
program is described below. Additional details are contained in Appendix
A to this decision with respect to the inspection program at Catawba.

The _NRC inspection program, as applied to reactor facilities under
construction, utilizes sampling inspection techniques to determine
whether there is reasonable assurance that the plant is constructed and '
tested according to the requirements of the construction permit and
NRC regulations, and the commitments made by the licensee in its Pre-
liminary and Final Safety Analysis Reports (PSAR and FSAR) and in

' various correspondence with the NRC. These techniques are also used,-

to establish whether the licensee's quality assurance and quality control'

(QA/QC) program is effective in inspecting, correcting and documenting
activities in a way that assures protection of public health and safety.
Furthermore, beyond the construction phase, the NRC inspection pro-
gram is applied to plants undergoing startup testing after they are

4

licensed for operation, and for plants already in routine operation, to
provide this same assurance.

The NRC inspection program is designed as a preventive program and -
is applied to structures, systems, components, and activities that are im-
portant to safety. This preventive objective is achieved by examination'

of management controls, quality assurance and quality control manuals,'

- procedures and records. and observation of work in progress. Work in
progress is inspected tej experienced engineers in various technical disci-
plines for quality of workmanship, conformance to codes and standards
and the licensee's established QA/QC program requirements. Records
are examined to verify that purchased equipment meets quality standards
and that quality control inspections are implemented throughout the

,! construction and preoperational test phases. Enforcement action is taken -
for violations of NRC requirements in accordance with the Commis-

i
sion's enforcement policy.

As described in this decision, the overall NRC inspection and enforce-
ment program has been identifying problems in the Catawba plant and
requiring corrective action. More fundamentally, the petitioner has not
demonstrated why its concerns cannot be adequately addressed through
implementation of the NRC inspection program.-In short, no adequate
justification for the proposed extraordinary independent review efforts
has been shown. *

1
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111. CONSIDERATION OF PETITIONER'S BASES

FOR RELIEF

The thrust of the petition is that the quality assurance program for
Catawba has broken down in a pervasive way. The petitioner asserts that
this breakdown is reflected in these major respects:

1. Failure to assure that the "as-built" condition of the plant re-
flects the final version of an acceptable design,

2. Failure to maintain an adequate quality assurance program or-
ganization to identify and correct construction deficiencies,

3. Failure to maintain adequate controls to process and respond
to nonconforming conditions,

4. Failure to maintain adequate material traceability to identify
and document the history of all material, parts, components,
and special processes, and,

t 5. Failure to maintain an adequate quality assurance program for
vendors.

- | Each of these alleged failures is addressed in turn below. Additional sup-
porting details are discussed in the decision's appendices.

Before turning to the petitioner's arguments regarding the sufficiency
of DPC's quality assurance program, it is important to note that the peti-

_

tioner has not provided substantial new information in support of its
request. The petitioner relies primarily on the findings of DPC's Self-
Initiated Evaluation (SIE) conducted for Catawba and on allegations
related to welding inspectors' concerns and DPC's treatment of those .
concerns. These issues as well as other aspects of design and construc-
tion of the Catawba plant have been reviewed by the staff as part of the

.

NRC's inspection program and, as noted above, many of these issues
have been aired in the Catawba operating license proceeding.

The Commission recognizes that deficiencies will be found as a result
of its inspections. Corrective action is required for every violation of
NRC requirements. See 10 C.F.R. 5 2.201. Inevitably, in any project ap-
proaching the magnitude and complexity of a nuclear power plant, some
construction defects will occur and, therefore, it would be unreasonable
to expect error-free construction. See Union Electre Co. (Cal!away Plant,

.

Unit 1), ALAB-740,18 NRC 343, 346 (1983). Neither the Atomic'

Energy Act nor the Commission's regulations mandate such a result.
What is required is a finding of reasonable assurance that the facility, as
built, can be operated without undue risk to public health and safety.
See Citizensfor Safe Power, Inc. v. NRC,524 F.2d 1291,1297 (D.C. Cir
l97S)t Petition for Shutdown of Certain Reactors, CLl-73-31,6 AEC -

1069, 1070 (1973), affd sub nom. Nader v. NRC, 513 F.2d 104S (D.C.
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Cir.1975). The best alternative to error-free construction is an effective
quality assurance system that detects problems, evaluates them and veri-
fies that appropriate corrective action has been implemented to handle
them. In the stafTs view, DPC's quality assurance program for Catawba
is adequate to provide the requisite assurance under the Commission's

'

requirements.

!. Assurance That the As-Bailt Condition of the Plant Reflects the
Final Version ofan Acceptable Design

The petitioner contends that design control is lacking at Catawba be-
cause design documentation does not reflect the plant as designed and
may not reflect the as-built condition of the plant. The petitioner points
to the findings and observations of the Self-Initiated Evaluation (SIE),
and DPC's alleged lack of an appropriate response to the recommenda-
tions which emerged fro,m SIE, as the "best argument" in support of the
petitioner's request for an independent design and construction verifica-
tion program. The petitioner further contends that DPC's use of "Varia-'

tion Notices" for controlling field variations between the specific design
and as-built construction does not comply with 10 C.F.R. Part 50, Ap-
pendix B, Criterion III.

The SIE uses methodology developed by the Institute of Nuclear
Power Operations (INPO). The SIE evaluations conducted at Catawba
and other plants are designed to examine and evaluate site activities in
order to make an overall determination of plant safety, to evaluate
management systems and controls, and to identify areas needing im-
provement. The goal of the program evaluation is to assist the utility in
achieving the highest standards of excellence. The recommendations in
each area are based on best practices, rather than minimum acceptable
standards or requirements. Accordingly, areas where improvements are
recommended by the SIE team are not necessarily indicative of unsatis-
factory performance. A detailed discussion of the SIE methodology and

.

the NRC's review and evaluation of the SIE findings for Catawba is con-
tained in Appendix B to this decision.*!

|

4The stE report is entitled " Construction Project Evaluation for Catawba Nuclear station Unit 1-2."
and is attached to both the petition (Attschment I) and DPC's Response (Attachment 6). As a result of
a request by Palmetto Alliance, the petitioner here. to reopen discovery based on findmss in the stE

I report, the Licensms Board determined that a number of the authors of that report should appear before
'

the Board in order for the Board to determine if there were sunicient bases for the mot:on The slE wit-
nesses were questioned by the Board and parties. Tr. 10.053-10.276 (DPC Response. Attachment 1).

*

Based upon the testimony, the Board decided not to reopen discovery. /s Camera Tr. 948 54 (DPC
Response. Attachment 2). ~
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The Catawba SIE was conducted from September 27 through October
14,1982. The staff was kept informed of the outcome of this evaluation.
In Region II, a team composed of the Catawba Resident inspector and
experienced regional management personnel was established to perforin

,

the onsite SIE review. Team members and other regional specialists per-
formed a comprehensive review of the SIE report and sele' ted items forc

further review and followup with the licensee. The team performed a
comprehensive onsite review of the DPC status' report on corrective ac-
tions and comparison with the SIE report.

The review team concluded that the licensee's proposed actions and
schedules were appropriate for the nature and safety significance of the
issues. The team concluded that the SIE findings were appropriately
evaluated for reportability in accordance with 10 C.F.R. 5 50.55(e) and

.

10 C.F.R. Part 21. Several items in the design control area noted in the
petition are among those that the review team identified for further

! evaluation. NRC has completed its review of the completion and timeli-
ness of the licensee's actions in response to the SIE report. The staff.

I findings do not identify any practice which would have led to poor quali-
ty construction or unsafe operation of the plant.

Based on NRC inspections and review of the SIE findings and recom .
mendations, including those which the petitioner identified as examples
supporting its concerns, the staff believes that the recommended im-
provements would enhance the licensee's QA program, but the SIE find-
ings regarding design control are not indicative of a' failure by DPC to
meet NRC requirements, much less a significant quality assurance -;

breakdown.5 Inasmuch as DPC's actions in response to the SIE consti-
tute improvements to its program and are not required to ensure mini-

i mal compliance with NRC requirements, there is no basis to the peti-
tioner's charge that DPC's response to the SIE has been inadequate or,

tardy.
Beyond its review of the SIE, NRC Region II inspections of DPC

design activities indicate that there is reasonable assurance that Cataw-
ba's design meets regulatory requirements.

The petitioner, as noted earlier, presents several concerns relative to
the Variation Notice (VN) system used by DPC at Catawba. Utilities,
architect / engineers and construction organizations throughout the nucle-

; ar industry commonly utilize various systems to assure that field varia-
tions are approved by the proper organizational element and that the

i

5 The $1E team members who testified before the Licensing Board on the petitioner's motion to .
reopen discovery did not beheve that their findings indicated a significant quahty assurance breakdown
at Catamba. See Tr. 10.153 55 ( Attachment I to DPC Responset

i,
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proper changes appear as revisions to the design drawings, specifica-
tions, or other documentation as required by Criterion 111 of 10 C.F.R.
Part 50, Appendix B. This criterion requires control of design changes
commensurate with those controls applied to original design activities. .

At DPC, one form of such a field change request is called a " Variation
Notice."

The detailed staff review of the petitioner's concerns relative to the
,~

handling of field-initiated design changes is contained in Appendix B to
this decision. The staff concludes that DPC has developed a system
which controls design and meets regulatory requirements. The inspec-
tions of this area during the construction of Catawba included review of

a the Variation Notice procedures and their implementation by DPC.
Those inspections show that the Variation Notices have been controlled-
within the DPC design control system as required by 10 C.F.R. Part 50,

.
. Appendix B, Criterion 111.6
I In addition, it should be noted that prior to full-power licensing of

. McGuire Unit 2, a comprehensive DPC self-audit was performed of ac-
tivities related to seismic design at the Catawba and McGuire units
within the DPC Design Engineering Department. NRC Region Il
reviewed the subject report, examined some of the audit findings to
verify performance of corrective actions, and found the activity to be
acceptable. Region II's review of DPC's seismic design audit is docu-'

.

mented in NRC Inspection Report No. 50-370/8318. Furthermore, due
| to DPC's broad nuclear design and construction experience, and demon-

stration of adequate performance at Oconee, the staficoncluded that an
independent design verification program was not needed for McGuire
Unit 2. Since -Catawba's design is practically identical to that 'of

' McGuire, the staff has concluded that an independent design verification
was also not warranted for Catawba.

In summary, based on the inspection findings to date and the staff's
review contained in Appendix B, it is concluded that the design control
system at Catawba is acceptable, the Variation Notice system has not

f been abused, the findings of the SIE were appropriately handled within'

the DPC management control systems, and the findings were properly
reviewed for reportability to the NRC.

6 The concerns of Mr. Ronald McAfee. referenced by the petitioner with respect to alleged design con-
trol deficiencies. were included in the review by the stafr in reaching the above conclusions on design
control. Mr. McAfee was a witness in the Catawba licensing proceeding where his concerns with respect
to the correct use of procedures involving documentation or deficiencies a id design changes were
presented. In the staffs view Mr. McAfee's testimony does not raise substantial doubt as to the effec-
tiveness of the licensee's quality assurance program or the adequacy of the Catawba plant, $re rentrath
NRC staffs Proposed Findings of Fact and Concluseons of Law in the Form of a Partial Imtial Decmon,
at 15 26,4146 (March 8.1984); are also Partial Initial Decision.19 NRC at 1532-41.

a
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2. Maintenance ofan Adequate Quality Assurance Program to
Identify and Correct Construction Deficiencies

The petitioner alleges that the DPC organizational structure and Quali-
ty Assurance Program do not meet the independence and organizational
freedom requirements of 10 C.F.R. Part 50, Appendix B, Criteria 1 and
II. The petitioner charges that the DPC Construction Quality Assurance

. Program is not and has never been independent of construction, thereby
restricting the quality control inspectors' ability to determine the quality
of construction, to implement approved QA procedures, or to identify
and correct construction deficiencies.

NRC and its predecessor, the Atomic Energy Commission, have
reviewed the Catawba QA program and organization routinely since
DPC applied for construction permits for Catawba on July 24,1972. Ap-
pendix C to this decision contains a chronology of the development and
NRC's review of the DPC quality assurance and quality control

I (QA/QC) program at Catawba from 1973 to 1983. The NRC staff found
that the DPC organization for QA and QC met the requirements of 80
C.F.R. Part 50, Appendix B, in 1973, about 2 years before the construc-
tion permits were issued for Catawba. The initial acceptability of the
DPC QA program in 1973 was predicated on DPC's commitment to fill
the position of Corporate QA Manager by July 1974. This commitment
was met in February 1974. The overall QA program and QA organization
for design and procurement were inspected by the NRC Region Il staff
during 1973,1974, and 1975 prior to the issuance of the construction
permits.7

Before the construction permits were issued, the Design Engineering
Department (DED) " Design Engineering QA Plan," the DED proce-
dures (including procedures for engineering calculations, engineering
drawings, SAR commitment control, variation notices, nonconforming
item reports, specifications and procurement), the divisional QA piow
dures for the internal audits of civil, electrical, and mechanical nuclear

; design work, and various appendices were examined to determine the
state of readiness for start of construction.,

The Catawba construction permits were issued in August 1975. In au-
thorizing issuance of the permits, the Atomic Safety and Licensing

. Board found that DPC's quality assurance program met the Commis-
' sion's require:nents. Duke Power Co (Catawba Nuclear Station, Units 1

7 ee NRC Inspection Reports 50 413M41. 7342. 7343. 7344. 7441. 7442. 7443.1541. 7542S

7543. 7544. 7545. and 75-06.
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and 2), LBP-75-34,1 NRC 626,650 (1975), qfd, ALAB 355,4 NRC
397 (1976).

Since issuance of the construction permits in 1975, NRC inspection
findings have confirmed that DPC has developed and implemented an
acceptable QA/QC organizational and functional alignment. No viola-
tions or deviations have been identified related to the organizational
freedom and authority aspect of the DPC QA/QC organizations as ap-
proved by the NRC. Thus, DPC realignment of QC administrative func-
tions in 1981 was not designed to " cure" any prior noncompliance. Con-
trary to the petitioner's suggestion, the SIE did not find a lack of inde-
pendence in DPC's QA/QC program. Rather, the SIE report states,
" Quality Assurance and Quality Control functions were performed ade-
quately and independently to support and control the quality of the -
facility." SIE Report at 2a. The allegations in the petition that the DPC
Quality Assurance Program is not, and never has been, independent of

,
construction have not.been substantiated. Compare Partial Initial
Decision,19 NRC at 1458-60.

3
~ On pages 1618, the petition cites complaints expressed by welding

inspectors as evidence of pressure from construction. In addition to the
routine inspections, the Region 11 inspection staff started in 1979 to con.
duct special inspections designed to detect whether undue pressure,
harassment, or intimidation was present that could be detrimental to
quality of work at Catawba. These inspections and the inspection results
are described in Appendix A, pp.185 87, to this decision. In addition to
these special inspections, the NRC Region 11 staff monitored the DPC
Task Force efforts and conducted an assessment of the concerns which
included interviewing the involved welding inspectors, review of the
task force reports, and other documentation. The Region 11 inspection
efforts regarding the welding inspectors' complaints are described in Ap-
pendix D, pp. 207-08, to this decision. As further detailed in staff tes-i

,

timony in the operating license proceeding, NRC review of the welding
inspectors' concerns and DPC Task Force response to those concerns

,
did not reveal any programmatic breakdown or harassment of welding-

f inspectors which adversely affected the overall operation of the QA
I

1 program.: The problems seemed to have stemmed primarily from poor
: communication between site supervision and the welding inspectors.

None of the welding inspectors acknowledged knowing of any poor work
that had not been found by QC and properly corrected. It was unlikely

e NRC stafr Testimony or P.K. van Doorn on Palmetto Athance Contention 6 Regarding Welding
inspector Concerns, received into evidence in the Catawba operating hcense proceeding as siaft Exhibit,

7. Tr. 9206 (December 2.1903). See s6o Partial Initsal Decision.19 NRC at 1504 05, I S3042.i

I
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that harassment detrimental to quality developed under the conditions
observed. The Licensing Board has reached similar conclusions. While
finding that harassment of welding inspectors by craft workers and fore-
men occurred on occasion, the Board concluded that the incidents did
not deter the inspectors from performing their job nor was the freedom
of the QA program restricted. Partial Initial Decision,19 NRC at
1531-32. The Licensing Board did find, however, that DPC's policy
against harassment could be improved, and the Boaro has directed that
the policy be revised. Id. at 1532,1585.

3. Maintenance ofAdequate Controls to Process and Respond to
Noncodorming Conditions

The petitioner identifies a number of concerns regarding this subject.
Details concerning DPC's Nonconforming item (NCI) system, NRC's
review of that system, and a discussion of the petitioner's specific con-
cerns about the system are contained in Appendix D. The alleged defi-
ciencies at the Catawba site regarding DPC's management control
system for identifying, documenting and correcting a broad spectrum of
construction related problems, appear to be based primarily on the peti-
tioner's review of the SIE and comments provided to GAP by several
present and former DPC employees.

A review of the information pertinent to concerns noted in the peti-
tion leads to the conclusion that DPC has developed and implemented
an adequate control system for identifying, documenting, and correcting
a broad spectrum of problems. Each revision of the DPC system for
controlling, dispositioning and correcting nonconforming conditions
(NCis) has been reviewed by the NRC Region 11 inspection stalT. In the
stafi's view, the control and evaluation of NCis have been improved
with each revision of that system and its implementing procedures. The
NCI system, and NCis related to defects in specific components and
systems, have been routinely inspected as part of the NRC inspection

i program. DPC has implemented needed corrective actions to the NCIj
system that have been identified by NRC inspection findings, by thei

licensee's QA audit program, and by the SIE. The deficiencies to which
the petitioner refers do not, in the staft's view, suggest a significant,

,

" decade long" breakdown in the entire QA program. The allegations'

|
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I made by the petitioner do not provide a basis for technical concern for
safety of the plant.'

The petitioner alleges that Catawba's nonconformance procedure
("Q-1") violates 10 C.F.R. Part 50, Appendix B, Criterion X for the fol-
lowing reasons:

* The procedure bears a striking similarity to a situation at Mid-
land Nuclear Plant that resulted in a Severity Level 111

'
violation.

* Catawba QC inspectors by procedure were shackled to the
Senior Engineer in that they no longer.had authority to write
NCis without first getting approval.

* It was improper for Document Control to issue sequential
serial numbers only for approved NCis.

The comparison between Catawba and Midland regarding the handling
ofin process inspections at Midland is not valid. At Midland, QC inspec-
tors stopped their inspection activities when an excessive number ofi
deficiencies became apparent. When this occurred, the system being in-'

spected was returned to the crafts for rework. The crafts corrected only
the reported deficiencies, and upon reinspection by QC, only the report-
ed deficiencies were reinspected. In some cases at Midland, this practice
led to a situation where complete system inspections were not per-
formed, and some systems contained deficiencies even though final QA
inspection and acceptance had been indicated. At Catawba, however, .
work on nonconforming work activities was stopped and documented
while QC inspections continued for those work activities which were al-
lowed to proceed.

The petition quotes the following from Catawba's " Control of Non-
conforming items," Procedure Q 1, Rev. 9, dated June 11, 1976
(Petition, Attachment 14), and contends that it allows for suspended in-
spections and, consequently, the undesirable consequences at Midland
could also occur at Catawba:

i

'It should be noted that during the Catawba hcensing hearings. the DPC QC inspectors conastently
stated IP.st she hardware problems they identined were always corrected. Their stated concerns were dis-
agreements with handling or the resolution or nonconformances. See starrelly NRC stafra Proposed
Findings or Fact and Conclusions or Law in the Form or a Partial Initial Decision, at 46-51, 74 76
(March 8.1984); comipere PartialInitial Decision,19 NRC at 1497 98,15M

NRC stafr teshmony presented at the Catawba hcenans hearing on Contention 6 regarding welding
inspector concerns shows that DPC recognized these problems. made a proper 6nvestigation into these
concerns. and implemented appropriate corrective action to handle these concerns and any programmat-
ic or hardware problem so identified that needed stiention. See NRC stafr Tesumeny of Peter K. Van
Doorn, seqere note 8. at 42-50; Tr. 9679-81,9875 76. 9897M See eine NRC staffs Proposed Findings,
serra, at 68 77,conqpere PartialInitial Decision 19 NRC at 1492-98,1504 05,1583 84 -
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If a nonconformance is identified on material. equipment, or activities in the course
of installation or construction, the nonconformins activities or activities which
afrect the resolution of the nonconformance shall be stopped and not resumed until

the resolution of the nonconformance is identified. Activities involvins the
material. equipment, or item which do not afrect the resolution of the nonconrorm.
ance may continue. The Project QA Staff shall be responsible for determining which -
activities may proceed. Where necessary, these activities shall be described in the
statement of the nonconformance.

However, this mode of construction nonconformance control is in ac-
cordance with NRC requiren.ents. Section 16 of ANSI N45.2, accepted
by NRC in Regulatory Guide 1.28, states that " measures which control
further processing, delivery, or installation of a nonconformance or
defective item pending a decision on its disposition shall be established
and maintained." The petitioner implies that Catawba QC inspectors per-
formed limited inspection of items after an NCI was issued but provided
no examples ta substantiate its claim. The NRC believes, based on in. '

! spections and investigations into employee concerns to date, that ade-
quate inspections were performed. This procedure, as written, does not -
violate 10 C.F.R. Part $0, Appendix B, Criterion X.'

There is no meaningful basis on which to evaluate the petitioner's
claim that violations of Criteria X and XVI increased after 1978. NRC
experience indicates that as more construction work disciplines become -
involved, or as each discipline approaches peak activity, more construc.
tion problems may occur. Such problems do not pose a safety problem
as long as adequate measures exist to identify and correct problems. Ad-
equate measures exist at Catawba.

The petitioner believes that the procedure for controlling NCis has
been deficient in other respects. See Petition at 21. The petitioner con-
tends that Revision 12 to Procedure Q 1 " completely shackled" QC
inspectors to the Senior Engineer. Additionally, the petitioner implies
that obtaining serial numbers only for approved (valid) NCis is
improper.

NRC inspection findings do not indicate that the DPC inspector's free-
dom and independence to identify quality problems, and verify correc-
tive action, was denied. The corrective action system described by Revi-
sion 12 to Procedure Q-1 met NRC requirements. Subsequent revisions
of this procedure have helped to remove any real or perceived uncertain-
ties by a QC inspector as to their freedom and independence. In addition
to the routine NRC inspections at Catawba, the NRC staff conducted
two special inspections, specifically focused on interviewing DPC
employees, to determine the extent of cooperation between work
groups, management support, and whether pressures, harassment or in- *

timidation were present at Catawba that could be detrimental to perform;
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I ance of their functions. The details of these inspections are described in
Appendix A.

The NRC inspection staff has found no problem with the licensee issu-
ing serial numbers only for valid NCis. As~ discussed more fully in Ap-
pendix D, not every construction deficiency requires handling as an NCI
under Catawba's program for controlling deficiencies. Deficiencies de-
clared to be nonvalid NCis were corrected on another type QA record
certifying their acceptability in accordance with existing QA procedures.
There is no NRC requirement to keep record copies of nonvalid NCis,
but the NRC staff encourages licensees to keep any documentation that
the licensee feels may help verify the quality ofits plant.

NRC testimony relative to Palmetto Alliance Contention 6 in the
Catawba operating license proceeding protides the staffs position con-
cerning alleged misuse of the Catawba NCI system.''That testimony ad-
dresses each specific allegation for merit and safety significance and clari-
fies the NRC requirements concerning corrective action systems. Based

i on the staffs review, the NCI system and its implementation at Catawba
generally have met regulatory requirements. To be sure, the NRC stati,

'

has not found the corrective action system and its implementation at
Catawba to have been consistently effective; however, no masor QA
breakdown has occurred in this area as alleged by the petitioner. The
Licensing Board has reached similar conclusions regarding the NCI
system. See generally Partial Initial Decision,19 NRC at 1437 38,
1439 40, 1460-1505. Violations in this area have been identified by the
NRC. DPC has recognized those problems and has been cooperative in
making appropriate evaluations and taking proper corrective actions.
The evaluations and actions by DPC have been reviewed by NRC. The
licensee has been responsive to the need for improvements in the NCI
system identified by the NRC. The licensee's internal audit program has
focused on this area from time to time; corrective measures were taken
in response to the audit findings. Therefore, no additional enforcement
measures appear warranted at this time based on findings to date.

The petitioner also raises concerns relative to the handling of DPC's
R 2A system. The concerns raised by the petitioner are:

* The R 2A system being used to report inspection deficiencies
! at Catawba is deficient (inferior) when compared to the NCI
'

(Form Q 1 A) system used.

18See NRC starr Tesumony or Peter K. Van Doorn. saps note 8. tesumony or Messrs sr> ant.
Manwell. and van Doorn. Tr. 919710.002, possme (December 2,3 and 6 1903L See sho NRC stafra .

Proposed Fmdings. sure note 6. at 68111.
,_

175

i



~
.

! e The SIE report identified areas of weakness with the R-2A cons
. struction corrective actions.

e in the past, Catawba has been criticized by_NRC for having
"too many NCis."

e Workers have reported to G AP that the R-2As are used liberal- .
ly by both QA and construction to legitimize construction that
pushes ahead of QA/QC inspection.

e The R 2A (Inspection Discrepancy Report) governed _by the
R 2 procedure is used on the bulk of nonconformance items.'

e R-2As remain under the control of construction, corrective ac-
tions were not required to be documented and an indetermi-
nate number of nonconforming conditions may have been cor-
rected without trending of appropriate reviews.

The R 2A, " Inspection Discrepancy Report," is a quality control
mechanism utilized to document and correct identified deficiencies that
do not rise to the level of significance of a nonconforming item. Part 50,

! Appendix B, Criterion XVI of 10 C.F.R. requires that conditions adverse
to quality be promptly identified and corrected. Catawba's Procedure -

| R 2 was written to meet a selected element of this requirement. Form
' R-2A, which is a part of Procedure R 2, is utilized at Catawba to docu-

ment the identification and correction of minor deficiencies found by
the QC inspectors as a result of preplanned inspections, which are
thought to be readily correctable and require no additional engineering
design evaluation. Other, more serious deficiencies, that qualify as sig-
nificant conditions adverse to quality, are required by Criterion _XVI of
Appendix B to be documented, to be given an extensive review to deter.'
mine the cause, identify approprit.te corrective actions to prevent recur-
rence and to be reported to the appropriate levels of management.
Catawba's Procedure Q-1 was specifically derloped to document NCis,
the more serious type of deliciericy. Forms .t 2A and Q 1 A (NCI) are -

,

two of the' mechanisms utilized by Catawba to report deficiencies and,
when implemented properly, these procedures meet NRC requirements.
The petitioner's assertion that the R.2A system is " inferior" to the NCI '
system reflects a misunderstanding of the corrective action system and ,<

' has no real bearing on the acceptability of Catawba's corrective action
program. A detailed discussion of the weaknesses the petitioner per-
ceives in the R 2A system is contained in Appendix D. As noted above,
NRC staff testimony surra.iarizes inspection findings concerning alleged
misuse of the Catawba correctise action system."

-nu
.
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NRC routinely addresses deficiencies as they are identified by or to
NRC inspectors. Deficiencies are classified according to safety
significance, and priorities and remedial actions are guided by that
classification. As noted above, at Catawba the more significant-type defi-
ciencies are classified as NCis. The NRC inspection findings show that
construction deficiencies at Catawba have been generally classified
appropriately. The ratio of NCis to R 2A-type deficiencies at Catawba
has been small. Although there were examples identified in the SIE
where R-2A-type deficiencies were improperly dispositioned, these
were few in number and represented a small percentage of the thousands
of R-2As recorded at Catawba. In the past, some NRC inspectors have
been critical of Catawba QC inspectors for writing too many NCis for
problems which could rightfully have been resolved as minor deficien-
cies under other QA procedures. In NRC Inspection Report 50-413/81-
02, it was noted that an apparently large volume of NCis had been

,
~ generated at the site, averaging nearly 300 per month over a 7-month

period. The subjects covered by these NCis ranged from relatively
minor documentation problems to major problems with safety-related
hardware. The processing of such a wide range of problems in the same
manner was brought to DPC's attention as a possible contributor to .
generic items or trends apparently going unnoticed. Several NCis were
cited as an example of the condition, and the licensee was cited for a vio-
lation for generic items or trends being neither recognized nor forwarded
to management. The DPC corrective actions on this matter were evaluat-
ed and found to be acceptable by Region 11 staff. Followup by the staff
verified implementation of the corrective actions.

The SIE findings, in light of the results of NRC inspections, show that
the DPC system for control of construction deficiencies has functioned
adequately with a few minor exceptions. Therefore, it is the NRC staf!'s
view that the DPC QA/QC program is continuing to function adequately
in the area of nonconformance and corrective action in that:

,
* The NCI system is the appropriate system to be utilized for sig-

nificant deficiencies; however, the R-2A system is not inferiort

to it because its intended function is also accomplished. Cataw-
ba's werective action system satisfies 10 C.F.R. Part 50, Ap-
pendix B, Criterion XVI requirements.

e The SIE correctly identified two minor weaknesses in construc-
tion trending but in general QA trending overlapped these defi-
cient areas. One R-2A appears to have been inappropriately
closed out but had no safety significance nor was any hardware

,
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affected. Considering that 20,456 R-2As have been written at
Catawba as of October 7,1983, these findings do not indicate a
programmatic breakdown.

e Some Region II inspectors, after examining Catawba's NCis
for adequacy, informed the licensee that some DPC QC inspec-
tors were being overly conservative and were writing too many
NCIs which could have been appropriately handled by other ap-
proved QA ' mechanisms such as R-2As, M-4s or M-51Cs.u
Proper utilization and trending of these other QA mechanisms
does not violate NRC req irements.

e Proper utilization and implementation of the R-2A system
would not permit construction to push ahead of QA/QC inspec-
tions. Alleged misuse of the R-2A system has been investigated -
and problems identified were found to have no safety
significance.u

; In summary, DPC has developed and implemented an adequate cor-
rective action system (which includes the NCI and the R-2A system)
that meets NRC requirements, and one which has been appropriately
revised, updated and improved over the years. The reviews conducted
by the NRC staff provide sufficient assurance that there has not been,
nor is there now, a breakdown in the QA program at Catawba as alleged
by the petitioner.

4. Measures Established to Provide Adequate Material Traceability

The petitioner contends that DPC failed to maintain adequate material
traceability to identify and document the history of all materials, parts,
components, and special processes as required by 10 C.F.R. Part 50, Ap-
pendix B, Criteria Vill and IX. See Petition at 26-27. The petitioner
relies on findings from the SIE as the basis for lack of traceability. These
specific items are discussed in Appendix E to this decision.

NRC inspections have revealed relatively few violations or deviations
in this general area of concern or the specific areas discussed in the SIE
report. The SIE findings do not reflect a severe breakdown in DPC's
quality assurance and control program for material traceability at
Catawba.

!

u inspection Report No. 50-413/31-02.
UAs stated by NRC stafT witnesses P.K. van Doorn. J C. Bryant and o F. Manuell dunns the Catamba
hearings. the DPC quality assurance program included various methods of reportmg deficiencies. includ-
ins R 2As and there was no evidence that DPC was not generally rollowing the appropnate procedures.
Tr. 97478 and 9806. Compair PartialInitial Decision.19 NRC at 150445.
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S. Measures Established to Maintain an Adepate Quality Assurance

Programfor Vendors

The petitioner alleges that DPC has failed to maintain an adequate
quality assurance program for vendors. To illustrate this concern, the
petitioner repeats the observations and recommendations of the SIE
report to show alleged weaknesses in the heating, ventilation and air con-
ditioning (HVAC) contractor's welding program. The specific items and
the NRC evaluation are discussed in Appendix F.

NRC inspection findings relative to the alleged weaknesses in the
HVAC contractor's onsite welding program do not support the conten-
tion that serious weaknesses exist in the contractor's program. NRC in-
spections indicate that the site contractor has fabricated, inspected, and
erected the llVAC system consistent with applicable codes,
specifications, and NRC requirements. Although deficiencies have been
identified in the areas of QC inspections and QA/QC records, these
were, in the staff's view, isolated cases. NRC inspections of onsite weld-
ing activities revealed no evidence of unqualified welders performing
safety related welds, or examples of flawed welding procedures being
used to perform this work.

6. Summary

As shown in the foregoing discussion and the supporting appendices,
the design and construction of the Catawba plant has not suffered the
severe quality assurance breakdown that the petitioner believes has
occurred. To the contrary, the licensee's quality assurance and quality
control program has generally satisfied the Commission's requirements
with respect to the structure and implementation of the program. The re-
suits of NRC inspections do not provide a basis for concluding such a
substantial breakdown has occurred, and the petitioner's reliance on the
SIE's findings is misplaced. The welding inspectors' concerns and the
related DPC task forces have been examined extensively by the staff
through the inspection program and in the operating license hearings for
Catawba. While DPC's performance at Catawba has not been perfect,
the design and construction of the plant has been adequate to provide
reasonable assurance that operation of the plant will not pose an undue
risk to public health and safety.

IV. ADEQUACY OF REGION II'S PERFORMANCE

The foregoing analysis of the alleged quality assurance breakdown is .

the best answer to the petitioner's charge that NRC Region 11 and its '
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management have failed to detect serious problems at Catawba and to-
ensure the licensee's adherence to the Commission's requirements. As
indicated at numerous points in this decision,' Region II has examined,
through the inspection program,' DPC's organization and implementa-
tion ofits systems to control design and construction of Catawba. The re- -
gional office has also followed such matters as DPC's handling of the -
welding inspectors' concerns and the findings of the SIE to ensure the:
licensee satisfied the Commission's requirements and took appropriate
corrective actions. Region 11 and other responsible staff offices continue
to initiate appropriate action to deal with new issues that may arise bear-
ing on the adequacy of the plant.

As noted in Appendix A to this decision, the region has identified a
number of violations at Catawba, but on balance DPC's program for
design and construction of Catawba has been adequate. Nonetheless, the
petitioner suggests on the one hand that' enforcement action has been
lacking at Catawba, but the petitioner notes on the other that a "large

' number" of Notices of Violation at low severity levels have been issued
to Catawba. A Notice of Violation is, however, the prirwy enforcement
tool used by NRC to document noncompliance and to ensure corrective
action and compliance with regulatory requirements. See General Policy
and Procedure for NRC Enforcement Actions,10 C.F.R. Part 2,' Appen-
dix C, { IV (1933), as revised,49 Fed. Res. 8583 (1984). Far from in-
dicating weak enforcement, identification of a large number oflow level
violations may wellindicate an enforcement program that vigorously en-
sures compliance and identifies problems at an incipient stage. In view
of the general sufficiency of DPC's construction activities, the extent of
enforcement action to date seems appropriate at Catawba. Civil penalties
and orders for construction-related violations often indicate longstanding
problems which have remained undetected or which have grown more
significant by virtue ofinadequate corrective actions. Although the peti-
tioner criticizes Region 11 for not issuing Notices of Violation for welding
deficiencies identified in the SIE, the Commission does not generally
issue Notices of Violation in such instances involving lower level viola-

' tions which the licensee has identified and has corrected or will correct.
See 14. The NRC follows this policy to encourage self-inspection activi-
ties such as the SIE and correction of deficiencies identified through
such programs.

In sum, Region II's inspection and enforcement activities appear ede-
quate and, thus, do not indicate a failure to come to grips with alleged

.

k
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safety problems at Catawba.'' Along these lines, the Licensing Board
remarked, "[slufrice it to say that while we may not agree with every-
thing the Region 11 personnel did at Catawba, we believe them to be
conscientious and men of integrity. On the whole, we think they did a
good job." Partial Initial Decision,19 NRC at 1499 n.19.

,

,

V. CONCLUSION

For the reasons stated in this decision,' the petitioner has not
demonstrated that Duke Power Company's quality assurance and quality
control program for the Catawba Nuclear Station has suffered a serious
breakdown. From the staffs review, it appears that the program has
been adequate to ensure acceptable design and construction of the
facility. See Callaway, supra. ALAB-740,18 NRC at 346. In view of

|
these findings, the petitioner has not demonstrated a substantial safety
issue that warrants initiation of enforcement proceedings to mandate the
extraordinary " independent" reviews requested by the petitioner. See
Consolidated Edison Co. o/New York (Indian Point, Units I, 2 and 3),
CLI-75 8,2 NRC 173,176 (1975).' Accordingly, the petitioner's request
is denied.

This decision is made without prejudice to the Licensing Board's Par-
tial Initial Decision and any appeal of that decision. The staff will, of
course, follow up the items identified by the Licensing Board as condi-
tions of its authorization of a low power license and the staff will pursue!

the resolution of other safety issues that may come to the stafi's atten-
tion during the course of its inspections and further licensing review of

,

Catawba. The staff will take P.ppropriate action on the results of the
Office of Investigations' examination of alleged harassment and
intimidation. At this juncture, however, the available evidence - includ-
ing earlier inquiries by Region 11 on this issue (see Appendix A) and
the record in the licensing proceeding - do not suggest a need for the
extraordinary remedies that the petitioner requests."

!

!
14Although these questions are subject to inquiry by the NRC's office of Inspector and Auditor, it does
not appear that regional personnel revealed the identity of confidential sources or violated NRC stafr
pohey concerning release of draft inspection reports. see Petition at 2943,44 while NRC will protect
the identity of confidential informants to the entent permitted by law and NRC prohibits release of draft
agency reports, the NRC will bring safety information promptly to the attention of hcensees to ensure
appropriate actions are taken to cure noncomphance and abate any hazard to pubhc health and safety.
IS see "NRC stafr Testimony of P.K. Van Doorn," supre note 8. NRC staffs Proposed Findings of
Fact and Conclusions of Law in the Form of a Partial Initial Decision. at 35147; see sho Partial Imtial
Decision.19 NRC at 1519 20.1530-32.1546 48. To correct any misunderstandins on this pmnt, it
should be noted that. contrary to the petitioner's impression.10 C.F.R. Part 19 is not the regulatory

(Contmurd!

. 181

.

~ , ~ ,, ~-, e,--.,+, ,-,,-<<rn., r.--w , w-- -,,,,,,,-n,-.-,-..,c , - , - - - , , - - , v. ...-. , . , . - - - - - ,,,



A copy of this decision will be filed with the Secretary of the Commis-
sion for the Commission's review in accordance with 10 C.F.R.
f 2.206(c). As provided in f 2.206(c), this decision will become the final
action of the agency 25 days after issuance, unless the Commission
determines to review the decision within that time.

Richard C. DeYoung, Director
Office ofInspection and

Enforcement

Dated at Bethesda, Maryland,
this 6th day of July 1984.

I APPENDIX A

NRC INSPECTION AND ENFORCEMENT PROGRAM FOR
PLANTS UNDER CONSTRUCTION

General

The purpose of the NRC inspection and enforcement program is to
ensure that facilities and materials under NRC jurisdiction are
constructed, operated, and used in a manner which protects the public
health and safety and the environment, and to take prompt and vigorous
enforcement action against licensees who do not comply with NRC
requirements.

Implementation of the NRC inspection program is generally conducted
under two basic formats: (1) scheduled inspections designed to eval-
uate the licensee's routine activities, recognizing that the licensee has
primary responsibility for protection of the public health and safety; and
(2) unscheduled, reactive inspections to assure the adequacy of licensee
response to incidents and accidents or to assess licensee compliance with
special NRC requirements.

bases ror NRC actions to prevent narassment and discrimination against workers at nuclear reactor coe.
strueres sites. See Uems E&rtre Co. (Caltaeay Plant, Units I and 21. ALAB 527,9 NRC 126.136 37
Il979L Currently, such wrongrul conduct may be reached undet 10 C F R. t 50 7 or 10 C.F R. Part 50,
Appendis 8, Criter on I, section 210 or the Energy Reorsamration Act provides workers a direct .

remedy agamst discrimination ror engaging in the " protected activitses" derined by the statute.
,
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NRC resident inspectors provide a substantial increase in verification
of licensee performance through direct observation and independent
measurements. Region. based inspections consist of in depth, specialized
technical inspections and followup activities relative to allegations.

Inapeetless at Catawba

Region II inspections at Catawba began in February 1973, before the
NRC granted the limited work authorizations for both units on May 16,
1974 (construction permits for Catawba Units I and 2 were issued on
August 7,1975). Inspections were conducted in accordance with the
Commission's inspection program.4 Inspections covered design,
procurement, construction and vendor QA programs.

Subsequent to the issuance of a construction permit, inspection activi.
ties are accomplished in accordance with the inspection program applica-

I ble to the construction and preoperational phase. The quality assurance
and quality control (QA/QC) programs for the DPC Engineering and
Construction Dcpartments, and portions of the QA/QC program were
inspected during each inspection at the construction site. Ongoing con-
struction inspections included detailed examination and inspection of
licensee and contractor safety related activities and the associated
QA/QC procedures, work in progress, and records. The following func.
tional areas have been inspected during the construction and pre-
operational testing phases at Catawba:

- QA Program
- Design Control
- Procurement
- Receipt inspection, storage and handling of material and

equipment
- Site excavation and foundations
- Structures and supports
- Concrete operations

j - Containment erection
i - Piping systems installationi

- Electrical / Instrumentation and control systems installation

- QA/QC documentation and records
. Operational staffing and training

1
- Comparison of as built plant to FSAR description :
- Preoperational test program, implementation and verification
- Operating, maintenance and emergency procedures
- Fuel receipt and storage .

- Fire prevention / protection
>

t
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! - Technicalspecification review
- Environmental protection
- Emergency plan
- Radiation protection
- Radioactive waste systems

NRC Enforcement Prestam

Enforcement is jointly carried out by IE Headquarters and the Regions
(a) to ensure compliance with NRC regulations and license conditions;
(b) to obtain prompt correction of noncompliance; (c) to deter further
noncompliance; and (d) to encourage improvement oflicensee perform-
ance. The enforcement program employs a series of sanctions that esca-
late according to the seriousness of the noncompliance and the past his-
tory of licensee performance. Sanctions available to the NRC include
notices of violation, civil monetary penalties, orders to cease and desist,
and orders to suspend, modify or revoke construction permits or
licenses.

NRC Construction Permit Nos. CPPR !!6 and CPPR il7 were
'

issued on August 7,1975, for the Catawba facility. Since that time.,

NRC enforcement actions have been taken in accordance with the NRC .
enforcement policy in effect at the time. Between August 1975 and Octo.
ber 1980, the effective policy was the one issued on December 31,1974
and implemented through the Office of Inspection and Enforcement
Manual Chapter 0800 (Enforcement Actions). Between October 1980
and March 1982, a revised Interim Enforcement Policy was in effect. 45
Fed. Reg. 66,754 (1980). Since March 1982, the General Policy and
Procedure for NRC Enforcement Actions (10 C.F.R. Part 2, Appendixo
C) has been in effect. Revisions to this policy were issued on March 2,
1984.49 Fed. Res. 8583 (1984). Review of the enforcement history of
Catawba reveals that through April 1984,108 violations were identified
at Unit I and 76 violations were identified at Unit 2. Sixty seven
violations, already included above, were common to both units. The
m4ority of these violations were of minor significance and, in all cases,
the licensee addressed the violation with corrective actions acceptable to
the NRC.'

Speciellaed laspectlens at Catawba
,

In addition to routine NRC inspections, NRC has conducted special
inspections at Catawba where particular emphasis was placed on inter.
viewing QA/QC, craft, engineering, support, and management personnel -
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to determine the extent of cooperation between work groups; manage-
ment support, supervisory and technical assistance to the craft and
QA/QC; and whether pressures, harassment, or intimidation were pres-
ent that could be detrimental to quality work.

The first of these special inspections was conducted in 1979, in re-
sponse to a suggestion by the General Accounting Office. This specialin-
spection was conducted as part of a plan to conduct one special inspec-
tion at one construction site in each of the five NRC Regions. The pur-
pose of these inspections was to privately interview craftsmen and craft
foremen involved in safety related work to determine if they were aware
of any nuclear safety related problems at the site that should be brought
to the attention of the NRC. Confidentiality of the participants was main-
tained by several methods. Interviewees were randomly selected, and
the interviews were held where they could not be overheard. A mini-
mum of three persons was chosen from each craft and each interviewed

,

! separately. None of the information received was identified with any
person interviewed. Management was informed that no discriminatory

I or personnel action was to be taken against those interviewed should
management become aware of an individual's identity.

This inspection' was performed at Catawba on November 1316,
1979. The two primary reasons for the choice of Catawba were that the
site was in the mid-construction phase at that time, and DPC was its
own architect / engineer and constructor. Questions asked of the inter-
viewees included.

e "Do you have any outstanding concerns about the quality of
construction?"

e "Are you aware of any instances where construction did not
meet prescribed specifications, codes, standards, or other
requirements, and corrective actions were not taken?"

e "Are you aware of any day to day problems or irregularities af-
fecting quality that you believe the NRC should know about?"

Twenty eight persons were selected for interviews. After DPC
{ management announced the purpose of the inspection to the work

force, an additional twenty nine persons expressed interest and were in-
terviewed also. No specific allegations of wrong doing were received
from the interviewees.8

iReported in inspection Report No. 50-48). 414n9 21.
2 The following characterues the type of rindings which received followup inspection efforts by the

NRC starr -

*
several persons said that concrete placement was rushed, objects such as soft drink cans and pieces of

wood mere left in the forms. and vibration was not good. All of them stated that problems found were
(Commwd)
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None of those interviewed expressed negative opinions about DPC's
intent or ability to build a safe plant. Most said they felt free to express
opinions to foremen and some said they felt sure management would
listen to them.

Another special inspection 3 was conducted about 2 years later on Janu-
ary 26-February 6,1981. This special inspection was one of a series con-

- ducted by the Regions to test inspection methods and procedures which '
eventur611y resulted in the NRC Construction Assessment Team (CAT)
inspection program. The inspection involved 45 man days of direct in-
spection activity at the site. During this inspection at Catawba, in addi-
tion to DPC management, the NRC inspectors held discussions with
twenty five engineers, construction supervisors, and foremen; forty-
seven construction craftsmen; thirty-eight technicians (QC); and sixteen
office personnel.

'

Objectives of the inspection were:
e An evaluation ofimplementation of the DPC/QA program fot-

control of construction activities.
e An evaluation of methods used by management to ensure that

a quality product is produced, and an evaluation of the degree
of management and supervisory staff participation in the han '
dling of site problems.

e An evaluation of the competence of craftsmen and QC inspec-
tors and their perception of the DPC commitment to quality;
availability of technical assistance; relationship between work
groups; accessibility of management; freedom to express
opinions; and protection from harassment,

inspections were performed in the areas listed below both at the
Catawba site and at DPC corporate offices. The objectives identified
above were pursued in each of the following areas:

- Site Q.A program implementation
- Site project management and control
- Site procurement, receiving, and storage

'

{ - Electrical equipment and installation
- Instrumentation and control

always corrected thoroughly. NRC inspectors looked at one void identiried by an interviewee and agreed
there was more voedens than normal. All void areas examined during the 6nspection were marked by
QC, cleaned, and repeared This matter was discussed with sete management and was subsequently rein-
spected by NRC. Report No. 50 41). -414n9 21.

One employee quesuoned vendor torquesng (and other) procedures and wanted to know more about
requirements He was recontacted the week of November 19. 1979. several persons were concerned
about the attitude of personnet safety 6nspections This information was passed on to DPC project
management in a general way which protected the identity of the individual. '-

) I seported in inapochon Report 50 43), 414/0102.
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- Pipe support and restraint system,
- Mechanical equipment
-- Nonconforming item report evaluation
- 10 C.F.R. ! 50.55(e) and 10 C.F.R. Part 21 reporting

Five violations of regulatory requirements were identified. See NRC In-
spection Report 50-413/81-02. These violations were primarily related
to procedural problems and were not significant.

The inspection findings and conclusions resulted in a complete review
by DPC of their handling of approximately 10,000 nonconforming item
reports (NCl) with respect to description of the problem, evaluation,
corrective actions, generic issues, reportability, and programmatic
improvement. Subsequent to this special inspection and special NCI
review by DPC, the NRC Resident inspector has received all NCis.

The Resident Inspector has reviewed all NCis generated during the 2
years subsequent to this special inspection.The review of the NCis was
to ensure proper description of the problem, appropriate evaluation, and
adequate corrective actions by DPC. The Resident also reviewed the
NCis for generic concerns, verification of corrective actions, and ap-

3 propriate programmatic changes to minimize future occurrences. The
Resident has identified several minor violations during the first year of
his reviews. Since DPC instituted an NCI review task group in Septem-
ber 1982, no violations have been identified.

Generally, the NRC inspection findings at Catawba reflect that the
QA program is working; site management is informed and involved; and
technical assistance is readily available in problem areas. The inspectors
believe that there is good cooperation between work groups; that
management and supervision are available to employees at a low
threshold; and that it is unlikely that harassment detrimental to quality
has developed under the conditions observed.

Inspeetless Related to Allegatless

Procedures are in place in the NRC Regional offices to processi
allegations, complaints, or other concerns which come to the attention'

of the staff. This function is centrally coordinated and controlled within.

each Regional office. Allegations are evaluated by appropriate technical
staff including any necessary site inspection activities. Where appropri-
ate, allegations sie referred to the NRC's Office ofInvestigations. Alle-
sations pertaining to licensed activities have been received by
telephone, letter, news media reports, and direct contact. NRC employ-
ees who receive allegations are aware that it is essential to protect the
identity of allegers.

I87
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The NRC draws a distinction between providing information about
safety problems, which require prompt resolution to assure public health
and safety, and the source of that information. Safety problems will be
brought to the attention of the proper licensee organization which can
correct those problems and, as such, the disclosure of this information
does not constitute a breach of confidentiality. NRC procedures are de-
signed to protect the identities ofinformation sources rather than the in-
formation itself.

.

Inspections Resources Expended at Catawba

inspections performed at the Catawba site April 30, 1984 are 'docu-
mented in 475 NRC inspection reports (Unit 1257, Unit 2 218). These
reports document approximately 17,683 hours of direct inspection by
forty nine inspectors.

APPENDIX B

ASSURANCE THAT THE AS BUILT CONDITION OF TIIE
PLANT REFLECTS THE FINAL YERSION OF AN

ACCEPTABLE DESIGN

Petitioner's Allegation :

The petitioner alleges that there is a lack of design control at the
Catawba site, that design documentation does not reflect the plant as
designed, and that it is unclear whether that docementation reflects the
as built condition of the plant. The petitioner further contends that the
findings and observations of the SelfInitiated Evaluation (SIE), and
DPC's lack of appropriate response to the recommendations which

' emerged from the SIE, form the best argument in support of the peti-
tioner's request for an independent design and construction verification
program. The petitioner alleges that the system of Variation Notices
used for controlling variations between the specific design of a system or
structure and its actual construction in the field does not comply with 10
C.F.R. Part $0, Appendix B, Criterion Ill.

.
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Utility Self Initiated Evaluation (SIE)

General

The petitioner cites recommendations and findings from the SIE as
the maior basis to support its assertion regarding a lack of design control
at the Catawba site. Petition at 6 8.

By way of background, the SIE methodology was specifically devel-
oped by the Institute of Nuclear Power Operations (INPO) for nuclear
power plants under construction. The SIE evaluations are performed
and managed by licensees. The evaluations arc designed to examine and -

evaluate site construction activities in order to make an overall determi-
nation of plant safety, to evaluate management systems and controls,
and to identify areas needing improvement. As a basis for the evalua-
tion, the programs used performance objectives and criteria relative to
each of the areas examined. These are applied and evaluated in light of
the experience of the team members, members' observations, and in-,

dustry practices. The expressed goal of the SIEs was to assist the affected
utilities in achieving the highest standards of excellence. The recommen-
dations in each area are based on best practices, rather than minimum
acceptable . standards or regulatory requirements. Accordingly, areas
where improvements are recommended are not necessarily indicative of
unsatisfactory performance. The SIE program was carried out during
1982 at all nuclear power plants under construction. The Office of In-.

spection and Enforcement issued special instructions to ensure an order-
ly and thorough review process by the regional and headquarters * staffs.8

<

Ceaswes SIE

The Catawba SIE was conducted from September 27 through October#'

14, 1982. Personnel conducting the Catawba evaluation were employed
-

by Duke Power Company and the Tennessee Valley Authority. The
team leader for the SIE was a representative from INPO. The SIE team
members were selected on the basis of their experience in design,
construction, and quality assurance. TVA personnel assumed lead re-
sponsibilities for the review and evaluation of DPC activities. The team
members from DPC had limited direct responsibilities for ongoins con-
struction and design activities at the Catawba site. The areas to which.

they were assigned to review were those for which they had no direct in-
volvement in ongoing activities. To prepare the team members for the

,
-

I femporary inottuction 2510/10 "neview and Followup of Utihiy self Evaluation (Usins INPo'

"
Critetie) et Nucleet Fac6hties Under Coneerection" ( Aprit !!,1983L

.

139

i

,

H
'

,-



. . .

.

.

evaluation, INPO trained key team members in the methodology of the
SIE review. These key members then trained the other team members.
The evaluation consisted of field observations, interviews, and review of
supporting documentation. The licensee submitted the final SIE report
to INPO for review and evaluation; the NRC has complete access to the
SIE findings.

NRC was kept informed of the outcome of the evaluation performed
at Catawba. The NRC Resident inspector was fuity aware of the SIE ac-
tivities and was briefed regarding the results.2 A Region II-based inspec-
tor was also briefed on the SIE findings during a design engineering in-
spection on Januar; 24 28, 1983.3 On March 1,1983, DPC briefed
Region 11 mana aent relative to the findings and recommendations ofr
the Catawba SIE. On March 11,1983, INPO briefed the Commission on
the results of the SIEs conducted at various plants.

A Region 11 team, composed of the resident inspector and experience ~d
management personnel, was established to perform the ansite review of*

the SIE at Catawba. Region II Inspection Report Nos. 50-413/83-20 and
50-414/83-18, dated August 16,1983, addressed the first specialinspec-
tion of the Catawba SIE. The review team, following a comprehensive
examination of the licensee's status report on corrective action in com-
parison with the SIE report, obtained further clarification and confirma-
tion from DPC of the status of numerous selected items. In particular,
the team stressed to licensee personnel the necessity for timeliness in
completing the corrective actions, QA monitoring, and management
review of the effectiveness of actions that were implemented. A number -
of specific items were identified to the licensee for followup by the
review team.* NRC Region 11 review team inspection followup activities
have been completed. The team findings do not identify any systematic
breakdown in the QA program at Catawba nor do the findings point to

'

any practice which would have' led to poor quality of construction or
unsafe operation of the plant.

The Region 11 review team concluded that proposed actions and
schedules were appropriate for the nature and safety significance of the
issues and that the SIE findings were evaluated appropriately for reporta-
bility in accordance with 10 C.F.R. f 50.55(e) and Part 21, Several items

2 See Inspection Report Nos. 50-413/82 30 and 50-414/82-28.
3 See inspection Report No. 50-413,-414/83-02. ,

*See NRC Inspection Report Nos. 50-413/03 20 and 50-414/81-18. These items rrom the slE repon '
ror Catawba were selected for followup action by Region II: DC.l 1. DC.I.3 DC.:.5. DC.4 2, CC.1 1
CC.3-1 CC.3-5, DD.3-6, CC.41, CC.3 1, CC.5 3, CC.71. QP.4 I. TC.1 2. TC.2 3' and TN.I 1.

subsequent Region 11 reports that address followup or specific siE-identirsed design and construction
-

items are 50 413/13-19,83-35,83-37,84-23 and 50-414/83-17,83-30,83-32 and 84-14.
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in the design control area, that were identified in the petition as problem
areas, were among those identified for inspector followup.'

Review ofSpecific Petition Concerns

The petitioner relies on a number of recommendations and findings
from the SIE report pertaining to design in support of the petition. See
Petition at 6-8. These findings concerned primarily such issues as track-
ing PSAR commitments, defining responsibilities for providing design
input, control of design information, maintenance and use of current,

. accurate system descriptions and diagrams, and correct application of'

seismic response spectra. DPC's evaluations and corrective actions ap-
,

plicable to the SIE recommendations and findings are contained in the
SIE raport, which is attached both to the petition and the DPC Response
to the petition. The DPC Response (at 5-18) also contains a summary of

i DPC's position and actions regaiding the SIE findings cited by the
petitioner.

I As noted above, Region 11 reviewed the SIE recommendations and
findings, including those specifically referenced in the petition. In sum,
the stafl's review confirms the initial inspection findings that the SIE-
recommended improvements would enhance the licensee's QA program,

but were not indicative of any failure to meet NRC requirements. The
i
/

following information was established during NRC inspections of the

/ SIE and highlights the staffs views on the items identified by the peti-
# tioner in support ofits request.

With respect to tracking PSAR commitments (SIE finding DC.1-1),
DPC had been informally tracking SAR commitments prior to the SIE.
DPC has since developed and formalized a program for tracking all
PSAR/FSAR and other regulatory commitments. A sampling of quarter-
ly SAR commitment listings issued by the licensee's design division'

licensing staff was inspected and confirmed the informal tracking of;
SAR commitments. A computerized listing of all regulatory commit-

. ments has been developed. In the staffs view, there is reasonable assur-'
'

ance that licensee commitments have been and are being complied with.
The NRC agrees that formalization of a tracking system for DPC Design
Division-commitments would enhance the DPC QA program for design
control.

The petitioner also cited SIE findings (DC.1-2 and DC.13) related to
responsibilities for control of design information. During inspections in
1983 related to the Design Engineering Department staff performance.
Design Engineering Department personnel were found .10 be knowl-
edgable regarding their responsibilities for providing input information_

i-
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to other Design Division departments. Similarly, they were also aware
of the appropriate source ofinput information needed for their respective
tasks. DPC Design Engineering Department document " Responsibility -
Statements" defines organizational responsibilities including design
input responsibilities.' The Design Engineering Manual contains design
input and interface responsibilities. The Design Engineering Department,

QA Manual contains procedures for controlling design information and
- transmittal of data. These procedures have been further enhanced, sub-,

sequent to the SIE, to further strengthen the controls.
A number of the SIE findings (e.g., DC.1-4, DC.2-1, DC.3 3,

DC.4-3, DC.5-1) concern the currency of system descriptions. An in-
spection of design calculations and design documents in'1983 did not
identify the use of out-of-date system description information. During
the inspection, it was determined that the licensee had verified the accu-
racy of thirty two system descriptions and was in the process of verifying
the remaining eight. To ensure that design calculations are not based on
system descriptions, the licensee is instructing all mechanical system de-
scription holders not to use it as a design basis. In addition, the licensee ..

surveyed various Design Division organizations to ascertain that out-
of-date system descriptions were not used as a primary design docu--
ment. The staff concludes that there i' reasonable assurance that out.

, of-date system descriptions were not used as primary design documents.
*

With respect to proper application of seismic response spectra (SIE-
finding D.1-5), NRC inspections included verification of correct applica-
tion of seismic response spectra.5 In addition, the licensee's activities
regarding SIE corrective action in the seismic design area were inspected*

and results documented. DPC originally had several procedures for vari-
ous applications c' the seismic response spectra. Sabsequent to the SIE,
the licensee et piled all the spectra and all the procedures into one
design specification. An inspection of the licensee's Catawba structural,

design specification and specification for the response spectra and seismic
*

displacement for Category I structures confirmed the compilation of
f various existing design information and documents into a comprehensive -
'

t specification. It should be noted that this ccmpiled specification was
issued concurrent with the end of the SIE onsite efforts which indicates
that the revision to the specification had been initiated independent of -
the SIE findings. It is the staff's view that the licensee previously had
reasonably acceptable documented procedures and has further enhanced
its program by compiling them into one design specification Verification.

.

5 nspecuan Rewts.50-413/83-02 83-22,83 35 and 83-51.
. -I
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of the correct use of the seismic response spectra is required by the inde-
pendent design document verincation requirements of the DPC Design
Department QA Manual. Further verincation is provided by the supervi-"

sor during the design approval process.

Summary ofNRC Findings Regarding SIE

Region II inspections of DPC design activities provide reasonable
assurance that Catawba's design meets the applicable regulatory require-
ments. Where violations have been identified by NRC Region 11 or the
licensee, NRC inspections have provided assurance of corrective action.
The SIE Hndings related to the Design Engineering Department resulted
in enhancement of several DPC Design Engineering Department proce-
dures and programs. The SIE did not identify any violations or deviations
from regulatory requirements. The licensee's Design Division

|
management, including the Vice President for Engineering, has exhibit-

.

ed an understanding of the SIE items and has been involved in the en-
hancement programs. The DPC Vice President for Engineering hasr

monitored the progress on these continuing actions.
The NRC inspection of the licensee's design activities is a continuing

effort. NRC audits of DPC's design activities will be conducted, as it has
in the past, on a periodic basis in accordance with the NRC inspection
procedures. The adequacy of selected aspects of the Catawba design will
be further verified during preoperational testing. The Catawba preopera-
tional test program is being monitored by the NRC. Lastly, certain other
specific inspections of design related activities, such as those for IE Bul-
letins 79-02 and 7914, are continuing. Appropriate completion of these
Bulletin commitments is required prior to fuel load. Based on the above
reviews, inspections and evaluations, the NRC staff concludes that the .
findings from the SIE, relied on by the petitioner, do not justify the ac-
tions requested.

I

{ Variation Notices

The petitioner alleges that Variation Notices (VNs) have been im-
properly used from the beginning of construction as the method of con-:

trolling field variations from Design Engineering drawings and

|
specifications. The petitioner further alleges that no meaningful QA/QC
review of design changes evidently occurred until May 1,1974, when

| the Project Senior Quality Assurance Engineer became responsible for
approving the QA aspects of variation notices; that design control proce-
dures remained inadequate throughout the decade; and that Variation

\
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Notices did not comply with 10 C.F.R. Part 50, Appendix B for design
changes.

By way of background, various utilities, architect / engineers, and con-
struction organizations throughout the nuclear industry utilize a " Field
Change Request" type of document as one of the methods to assure,

that field variations are approved by the proper organizational element
and that the approved changes appear as revisions to the design
drawings, specifications, and appropriate other documentation.- NRC ex-
perience shows that there is no uniform organizational and functional
alignment throughout the industry that accomplishes this field change
review, approval, and document change control process. Design changes
must be controlled as required by Criterion III of 10 C.F.R. Part 50, Ap-
pendix B. Many types of documents, by name or function, company or-
ganization or contractual arrangements, are utilized to accomplish the re-
quired control of design changes. The NRC monitors the process fre-
quently to ensure an adequate understanding of the process and its

'

effectiveness.

,

NRCReview ofDPC Variation Notice System

At DPC one form of a " Field Change Request" is called a " Variation
L Notice" (VN). DPC Construction Department QA Procedure R-3, "De-

sign Drawing and Specification Variation," establishes the method for
ensuring that field variations are evaluated and approved or reworked
and that they appear as revisions to the design drawing, specification, or
other documentation. Form R-3A, " Variation Notice," is the form that -
is used to document the problem, control distribution, document the
action to be taken, document completed action inspection, and assure
engineering document update. The Project Manager, or his designee, is -,

responsible for approving the technical portion of the VN for field use
.

and assuring that the use of the VN requirements in the approval chain
include reaching agreement with appropriate Design Engineering Depart-

; ment personnel and identifying the name of the design engineer giving
'

this approval on the VN form.
The petitioner's apparent objection (Petition at 11) that "all the paper-4

work from engineering to QA could be done in the convenience of
office . . ." fails to recognize that "in the office" is where the
specifications, drawings, and records of design criteria, design changes
and, possibly other VNs are available to the " design engineering con-
tact" and the " responsible construction engineer" (terms used in the
VN). The DPC Construction Engineer is responsible for initiation of

,

VNs involving problems under his or her purview. The Construction
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Department is responsible for distribution and logging of VNs. The
Design Engineering Department is responsible for assuring that all
design changes meet design requirements and for properly making all re-
quired revisions to specincations, drawings, or calculations.

DPC Construction QA Procedure Q-1 " Control of Nonconforming
items," referenced in Procedure R 3, establishes the method to report
work which has been completed and is in violation of the approved
design drawing or specification elTective at the time. Previously complet-
ed work which varies in some respect from later revisions to design
drawings or specifications may be reported on a VN in accordance with
Procedure R-3. The DPC procedure clearly distinguishes a VN frt m a
Nonconformance item Report (NCl). The licensee procedures in this
area have been reviewed routinely during NRC inspections and found
generally acceptable.

NRC inspections * have confirmed that VNs have been controlled
within the design control system by DPC. Prior to establishing the ofnce
of the Corporate QA Manager on February 1,1974, DPC had QA
managers within the Mechanical Nuclear Division, the Civil-Environ-
mental Division, the Electrical Division, Purchasing Department, Steam
Production Department, Construction Department, and QA Division.
The QA review of design changes was conducted within the appropriate
design divisions and audited by the QA department. The overall QA pro-
gram rand QA organization for design and procurement have been
regularly monitored and inspected by NRC for the Catawba project since
1973. The implementation and control of VNs, with respect to drawings
and specifications, have not been found to be a significant problem
during NRC inspections.

The change from having the " Project Engineer" (or others) responsi-
ble for controlling VNs (or several other functions), as stated in Revi-
sion 7 to Procedure R-3 (April 21,1975), to the " Project Manager or
his designee in writing" as stated in Revision 9 (September 17, 1976)
was acceptable to NRC based on the designee being responsible and
qualified. A review of revisions to Procedure R-3 and the frequency of
revisions indicates that the project was responsive to a need for maintain-
ing quality control and did not restrict the Project Engineer.

Copies of VNs have been sent to Design Engineering Department or
the Vice President, Engineering, per 14.4 of each issue of R-3 refer-

* The following NRC Inspection Reports, for Catwba only, reflect Region !! review of design, NCl
and variation Notice control procedures and irnplementation: 50 413 and/or 50-414. Report Nos.
73-01, 76-5, 78-4, 78 12, 30 09, 81-10, 8012, 80-14. 80-25, 8101, 81-02, 81 Oh 81-06, 81 I I, 8 8 14,
81 15. 81-17, 81-22, 81 25, 81-28, 82-03, 82-06, 82-07. 82 09.82 10, 82-12, 82-13,82-24,82 25, 82-26,
82-27,82-29,82-31,83-02,83 04,83-17,83-18,83-19,83-20,83-22,83-24,83-30,83-32,83 35,63 37.
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enced in the petition (Revisions 5, 7, 8, 9,13,17). The NRC staff has
no objection to DPC assigning the responsibility to the Design Engineer-
ing Department to evaluate problems for reportability as required by 10
C.F.R. Part 21 and i 50.55(e) or performing trend analysis of VNs. The
deletion of the requirement for reportability review by the DPC Con-

-. struction Department by Revision 17 of Procedure R-3 is acc?.ptable to
the staff because R-3 is a Construction Department QA Program proce-
dure and is not applicable to the Design Engineering Department.
Design Engineering Department Prccedure PR-290 and QA Procedure
QA-121 control the items to be reviewed for reportability to NRC.
Thus, the petitioner's contention that DPC procedures did not adequate-
ly cover reportable items is not well taken.

The NRC is continuing to review the effectiveness of the DPC imple-
mentation of their procedural controls over VNs, NCis, review and
repo'rtability of 10 C.F.R. Part 21 and i 50.55(e) items, QA approval of
VNs, and design control activities. During the ongoing review of these

'
items since 1973, the NRC has concluded that adequate measures have
been established and implemented to control *hese aspects of their
program.7

Staff Conclusions

Based on the results of the implementation of the NRC inspection
program, the staff concludes that the design control system at Catawba
is an acceptable system, and the Variation Notice system meets regula-
tory requirements and has not been abused. Applicable findings of the
SIE were appropriately handled by DPC management. The SIE findings
were properly reviewed for reportability to the NRC. The SIE findings
and the results of the NRC inspection program do not indicate that
there has been a design control or QA breakdown at Catawba.

.

f

.e

' lJ.
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APPENDIX C

CHRONOLOGY OF SIGNIFICANT EVENTS
Quality Assurance (QA) and Quality Control (QC) Organization

Development for Catawba Nuclear Power Plant

The following is a chronology of significant events regarding NRC's
review of the Quality Assurance and Quality Control Organizations of
the Duke Power Company.

Chronology of Events

February 1973 The initial NRC pre-construction QA inspection
for Catawba resulted in a fmding that the Con-
struction Department QA manager is not suffi-
ciently independent of construction costs and
schedules as required by 10 C.F.R. Part 50, Ap-
pendix B, Criterion 1.5

;

May 29,1973 NRC meeting with Duke Power Company (DPC) ,

to discuss the DPC QA program which shows QA
personnel reporting administratively to a line or-
ganization and functionally to the QA
organization. It was also noted at this time that
the Senior VP of Engineering and Construction
was the acting Corporate QA Manager.

July 1973 NRC completed evaluation of the DPC QA pro-
gram for Catawba. NRC received a commitment
by DPC to fill the position of Corporate QA
manager no later than July 1974. With this
commitment, the NRC found the DPC QA pro-
gram acceptable.

October 12,1973 The Safety Evaluation Report was issued by
NRC. Section 17 discusses DPC's QA program
and its organization to meet the program objec-
tives. It recognizes the combination of Senior VP
of Engineering and Construction and the Corpo-
rate QA Manager into one position. It discusses

..

I Inspecten Report No. 50 413. 414n3-I.
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I the distinction between the administrative and
functional reporting relationships ~of DPC's QA
managers. Pertinent conclusions are that:

(1) "The DPC organizational- structure
. . . complies with the requirements of
Criterion I of Appendix B to 10 C.F.R.
50 and is acceptable." (Page 17-13)-

(2) "A QA staff has been provided with ad-
equate authority and guidance for the
implementation of the DPC _QA pro-
gram." (Page 1713)

Additionally, the Safety Evaluation Report dis-
cusses DPC's QC organization and_ states: "In

-~ the area of construction, we have reviewed the
independence, responsibilities, authorities, and

i specific duties of the QC inspectors in the
electrical, mechanical, welding, and civil disci-
plines. Figure 17.6 shows additional details of the

! Construction Department QC organization. DPC
has stated that these inspectors perform objective
acceptance inspections and are full-time inspec-
tors who are independent from the construction
and production craftsmen and foremen. DPC
states that these inspectors have clear stop-work
authority and the responsibility to refer problems
to their supervision.** (Pages 17-10,17-12)

The NRC stafT concluded that DPC's organiza.
tional structure was acceptable. The NRC inspec-
tion program monitors and verifies that these-

commitments have been implemented.

February 1,1974 The roles of Senior Vice President of Engineering
and Construction and Corporate QA Manager,

separated with the Corporate QA Manager report-
ing to the Senior VP of Engineering and Con-
struction.

April 2,1974 DPC reported restructuring ofits QA organization
| planned for May 1974, with the QA organization
'

reporting directly to the Corporate QA Manager.-
U

..

.
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October 1,1974 DPC Topical Report DUKE-1 on QA reflects the
QA organization established on April 2,1974,
with the QA organization reporting to the Corpo-
rate QA Manager and the Corporate QA Manager
reporting to the Senior VP of Engineering and
Construction.

That DPC Topical Report on QA indicates that
the QA organization reviews and approves QC in-
spection procedures and records. The pertinent
organization chart shows the site QC staff report-
ing directly to a Senior QC Engineer who is
shown with a " functional" reporting relationship
to the Project Senior QA Engineer within the
DPC QA organization.

i February 14,1975 DPC Topical Report on QA adds the commitment
that QC inspector certification procedures and cer-
tifications are approved by QA.

April 17,1975 NRC affirms acceptability of DPC Topical Report
on QA - Amendment 2 dated February 14,
1975 - which continues to show the QA organi-
zation reporting to the Corporate QA Manager
who continues to report to the Senior VP of Engi-
neering and Construction.

!

August 7,1975 Construction Permits issued for the Catawba
facility.

With respect to DPC's QA Program, the Atomic
Safety and Licensing Board states:

After a careful consideration of the written and oral
testimony and the replies to the Board's own questions
in this record, the Board finds that the QA program
of the Applicant meets the requirements established'

by the Commission and that the full record shows
;

that the Applicant is technically qualified to design and
f construct the Catawba facility.
!

Duke Power Co. (Catawba Nuclear Station, Units
1 and 2), LBP-75-34,1 NRC 626,650 (1975).

|
February 9,1981 DPC informed the NRC that the site QC staff

was being brought into the QA organization for'

both functional and administrative controls.
-

|
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July 14,1981 NRC stafT, by letter of July 14, 1981, reports ac-
ceptability of having DPC construction QC includ-
ed in the DPC QA organization.

February 3,1983 NRC, in a letter responding to DPC's Amend-
ment 6 to the QA Topical Report, continues to
affirt acceptability of DPC organization which
continues to show QA organization reporting to
the. Corporate QA Manager who continues to
report to the Senior VP of Engineering and
Construction.

APPENDIX D

EVALUATION OF CONTROLS TO PROCESS AND RESPOND
i TO NONCONFORMING CONDITIONS

Background

This Appendix discusses the staff's review of the Duke Power Compa-
ny's (DPC) management control systems used at the Catawba site to
identify and control deficiencies detected during the construction
process. Before proceeding, it is important to understand the distinction
drawn by the NRC between " deficiencies" and "signincant deHeien-
cies." Appendix B to 10 C.F.R. Part 50 does not require the same level
of consideration for all denciencies that are identified by a licensee. Cri-
terion XVI of Appendix B requires the determination and documenta-
tion of the cause, corrective action, and management attention given to

f those deHeiencies only in the case where there are significant conditions
adverse to quality. Criterion XVI requires that other conditions adverse
to quality [ note the omission of the term "signiScant"] are promptly
identined and corrected.

! Also, because the petition raises issues specifically related to noncon-
forming items, and to better understand NRC actions with respect to the
measures established to control and respond to nonconforming
conditions, the American National Standards Institute (ANSI) Standard
N45.2.10 definition of a "Nonconformance" should be understood. The
ANSI deHnition describes a nonconformance as a deficiency in character-
istic, documentation, or procedure which renders the quality of an item
unacceptable or indeterminate. This does not mean that-all identified
problems are nonconformances or reportable to NRC. If the identined

'
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problem is of such a nature that it is judged to be correctable through'

.

the use of the licensee's established QA program for corrective measures
to bring the item back into specification, the item is not considered unac-
ceptable or indeterminate. Under these circumstances,~ minor problems
may be documented and corrected via an alternative mechanism as op-
posed to declaring the item nonconforming. NRC has accepted this defi-
nition and approach to problem resolution. See Regulatory Guide 1.74,'
" Quality Assurance Terms and Definitions."

Typically, licensees constructing nuclear power plants establish several.
management control and record systems to report, monitor, and achieve
correction of conditions adverse to quality, including significant -
conditions. These control systems usually are multiple-level systems and
can originate in several construction related organizations depending on
the origin, nature and significance of the identified problem. In many ,

it cases, licensees use terms such as "Nonconformance Report" or "Non-
j conforming item Report" to. describe that system which h used to

manage the identification and correction of significant conditions adverse

:
to quality.

! - QA Procedure Q-1, " Control of Nonconforming items (NCI)," estab--
lishes the DPC mechanism for documenting, controlling, evaluating,
correcting and inspecting identified NCis. NCI reports are a part of the
QA record files. The site records vault is under the management and
control of the QA Department. Procedure Q-1 is one of approximately
166 QA procedures that implement the DPC QA program described in
the DPC Topical QA Report, DUKE-1. The Construction Department
has ninety-one QA procedures, the Design Engineering Department has
thirty-two QA procedures, and the QA' Department has forty-three QA

;.

procedures. Procedures similar to Q-1 are also used to document defi-
ciencies for specific work areas and related corrective action programs'

for construction, design, and QA work. The NCI system is one of the
mechanisms that has been used by DPC to document field-initiated
design changes since before the Catawba construction permits were

|
issued in August 1975.

For deficiencies that qualify as significant conditions adverse to
i quality, Criterion XVI of Appendix B requires that they be documented,

a review be performed to determine the cause of the condition, correc-
tive action be taken which prevents recurrence and that the issue be'

reported to appropriate levels of management. Catawba's Procedure Q-1
i.

(Form Q-1 A or NCI) was specifically developed to deal with this type of
.

. significant deficiency.
As noted previously,10 C.F.R. Part 50, Appendix B,-Criterion XVI

requires that conditions adverse to quality be promptly identified and
'

.
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I corrected. Catawba's Procedure R-2 was writter. to meet the above
requirement. Form R-2A Unspection Discrepancy Reprt) from Proce-
dure R-2 is utilized at Catawba to document the identification and cor-
rection of minor deficiencies which are readily correctable, require no
additional engineering design evaluation, and are found by the QC
inspectors as a result of preplanned inspections..

The licensee through its QA program conducts planned and docu-
mented audits of all aspects of the Catawba QA program, including the
several deficiencies control systems, to verify compliance with its
program.

NRC Review of DPC's Deficiency Control Systems

Forms R-2A and Q-1 A are only two of the mechanisms utilized by
Catawba to report deficiencies. When implemented properly, these
mechanisms meet NRC requirements. The fact that the petitioner con-

*

, i tends that the R-2A system is inferior to the NCI system has little, if
any, bearing on the acceptability of Catawba's corrective action program.
The R-2A system meets the requirements of Criterion XVI and the staff
is satisfied that the Appendix B requirements are being met.

NRC in. Sections at Catawba begant with a review of the QA programs
for Design, Construction, and QA. Activities related to design control,
design changes, QA organization and independence, QA manuals and
procedures, quality of construction, vendors, document control,
records, audits, corrective action systems, and other 10 C.F.R. Part 50,
Appendix B criteria have been routinely inspected since 1973. The DPC
QA Topical Report, DUKE-1, was reviewed and approved by NRC as ap-
plicable to Catawba Project prior to issuance of the construction permit.
This has been discussed in detail elsewhere in this response.2 NRC has
also reviewed and accepted six revisions to DUKE-1 over the years it
has been in use.

The NCI system and the NCIs related to defects in specific compo-
nents and systems have been routinely examined as part of the NRC in-
spections implemented during the construction phase. The licensee has
upgraded Procedure Q-1 at least fourteen times as of November 1,1983.

'

Each revision has been reviewed by the NRC, and the control and evalu- -
I ation of NCIs by DPC have been observed to improve in some respect

due to the revision of Q-1. DPC has made improvements to the NCI
!
,

I See NRC inspection Report No. 50-413. 414n31. ~~

2 s,c Appendix C. swre.
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system based on findings by the NRC, by DPC's own QA audit pro-
gram, and by the Self-Initiated Evaluation (SIE).

In addition to determining whether the licensee's procedures are
adequate, NRC inspectors routinely review nonconformance or deficien-
cy reports to determine whether the subject records are complete, ,-

! legible, retrievable, and properly closed out. In conjunction with the rou-
tine inspection program, a special regional Construction Assessment
Team inspection was conducted at the Catawba facility on January
26-February 6,1981. This inspection is described in detail in Appendix
A to this decision. The purpose and findings of this special inspection )

are also applicable to the concerns being addressed here.
NRC inspectors are sensitive to licensee activities to ensure that QA

functions are kept separate from line responsibilities of the Construction
Department. These inspections indicate that the Construction Depart-
ment at Catawba generally performs the function of correcting the defi-

| ciencies in the field. The Design Department evaluates and approves the
corrective action when corrective actions go beyond Construction's au-
thority and capability. The DPC QA organization approves the adequacy
of the description of the deficiencies, the corrective action program, and'

the implementation of the corrective program, including the DPC rein-
spection program. Trend analysis is performed by Construction, Design,
and QA, each to meet its own responsibilities. The logging of NCis and;

maintaining the str.tus of Construction NCis is a function of the Con-
struction Department. QA audits Construction's work, deficiency corree-
tive actions, documentation, and treniing.

! QA/QC verifies the corrective action taken by Construction. Verifica-l

tion by the QA inspector usually involves a hardware inspection. NRC
inspectors have verified the adequacy of the files of completed and in -
complete NCis and inspected to assure that the NCI system has been ad.
equately maintained. These inspections indicate that the review and ap -
prova. ole of QA over the NCI system has been maintained.

I

!

Staff Review of Petitioner's Concerns Relative to NCIs

The petitioner's view that QA violations were identified on "more in-
formal substitute forms such as R 2As, M-4s, M-51s, VNs, and fre-
quently mere interoffice ' memoranda . . ." is unfounded and inaccurate.

| The staff has found that the use of each of these forms (R-2As, M-4s,
|

M 51s, VNs) is controlled by a DPC procedure and the necessary con x-
tive actions are documented through a controlled system. NRC review

,

indicates that it is a practice at Catawba for interoffice memoianda, pre- ,

| pared by responsible engineers, to be attached to the above forms to

,
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)
supply or refer to supplementary information. The above forms are not
viewed as " informal substitute forms," since they are part of the
management system to correct deficiencies. As stated above, the DPC
system meets Appendix B criteria.

The petitioner believes that use of NCI trending lists (probably a refer-
ence to status printouts) for "CONST [ Construction} Engineers to expe-
dite the completion of their responsibilities for resolving the noncon-
formance," provides a " chilling insight" into construction practices at
Catawba. Based on NRC staff inspection findings, use of such lists has
not been found to be detrimental to the adequacy of the corrective
action work, the inspection of the work, or the documentation of the
NCIs.

The specific concerns identined on page 22 of the petition regarding
various heat numbers on pipe material and the apparent misunderstand-
ing, or lack of communication, between the inspector and management
have been reviewed by NRC inspectors. The NRC staff has reviewed

.'

the relevant QA records at Catawba and has found that the material was
correct for the appi:c;: tion. It should be noted that the pipe involved was
a non-ASME Code piping system, and thus did not require heat number
traceability. This metter was properly documented and corrected by
DPC and the QC inspectors retrained. It was found to be an unfortunate
circumstance that the two parties involved did not have a common un-
derstanding of the problem and resolution. This lack of common under-
standing resulted in further discussions that led to the comment "that
the resolutions on NCis were no concern of mine." The NRC staff has

'

determined that the problem with heat numbers on the p;oe was evaluat-
ed and resolved appropriately and there was no effect on the plant
hardware. See NRC Inspection Report Nos. 50-413/82 21, 82-32,
82-33, and 50-414/82-19,82-30,82-31.

The petitioner suggests, erroneously, that Revision 17 of Procedure
Q-1 contains "the first requirement for a 10 C.F.R. Part 50, Appendix
B, Criteria [ sic] XVI evaluation of each NCI." See Petition at 22. The re-
quirement to document nonconformances under Criterion XVI, so that.
they are properly identified, evaluated and corrected, and receive review
for significance for 10 C.F.R. f 50.55(e) reportability, has been in the 4

DPC QA program procedures for Design and QA since 1974. This re-
quirement and its implementation have been verified by NRC on a regu-
lar basis. The Catawba site QA engineer is trained to review NCIs and
route potentially reportable items to Design if the NCI was not routinely
marked to be routed to Design. Also, an NRC inspector has verified
that procedures appropriate for 10 C.F.R. Part 21 reporting requirements -
were in the QA manuals for the Design Engineering Department, the
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Construction Department, and the QA Department and that appropriate
training of the DPC staff was to be conducted with the annual training
for the requirements of 10 C.F.R. ! 50.55(e).2 DPC implementation of
NRC evaluation and reporting requirements have been periodically
reviewed by NRC Region II inspectors during the course of normal in-
spection efforts.
' The petitioner alleges that DPC technical supervisors took authority

from the QC inspectors when the Q-1 procedure was revised from Revi-'

sion 11 (approved July 18,1977 - Petition, Attachment 14) to Revision
12 (approved June 27,'1978 - Petition, Attachment 15). See Petition
at 21,42. Revision 12 is more definitive in its general and specific

+

instructions; however, the responsibilities for technical duties by QC .*

technicians is unchanged. Although the petitioner contends that the QC'

inspector was unrightfully " shackled to the Senior Engineer," NRC in-
spection findings do not indicate that the inspector's freedom and inde-
pendence to identify quality problems and verify corrective action toi

i
those problems, was denied. The QC inspector is, however, required to'

use the proper procedural reporting mechanism. The corrective action .
system as described by Revision 12 to Procedure Q-1 is acceptable
under NRC requirements. In the staffs view, technical supervisors did
not take authority from the QC inspectors.

With respect to petitioner's concerns (Petition at 21,43) about QC
inspectors being told what "not to write up" as a NCI and what to " sign
off," it should be noted that the supervisor's normal responsibilities in-
clude instructing and training QC technicians to provide a uniform,'

corporate interpretation of specifications and commitments being in-
!'

spected against. The concerns relative to NCIs not being written up, as -
described in the petition,' illustrate the occasional problem that occurs.
when QC inspectors provide their. own individual interpretations of
specifications, drawings, and procedures. Occasionally, the supervisors
may find it necessary to provide uniform interpretation of design, con-
struction and QA requirements when such problems are encountered.

J

NRC requirements and industry standards do not require QC inspec-'
!

tors to have the qualifications of graduate engineers, and the stafrs ex-
perience shows they seldom possess a strong technical design back-
ground. Quite often the technical significance of deficiencies found
during their inspections may not be clearly established without engineer-
ing r.ssistance whereby the appropriate identification and documentation*

method is selected (i.e., NCI systems for significant conditions adverse

..

3 ee NRCInspection Report No. 50-413,-414n8 t Uanuary 24.1978J
^~

S
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to quality as opposed to M 51C, M-4A, R-2A, etc., for other condi-
tions). In the staff's experience, QC inspectora are conscientious indi- -
viduals who generally err on the side of conservatism (and are encour-
aged to do so). Consequently, they may occasionally write NCis for defi-

- ciencies oflesser significance which do not need to have a design evalua- -
tion and should have been classified as a minor deficiency, i.e., one that
is readily correctable with no additional engineering evaluation needed.
To provide better control of these unwarranted NCIs,* DPC implement-
ed Revision 12 to Procedure Q-1 that required a Senior Engineer review
all NCIs to determine if the reported deficiencies were valid for reporting
under the NCI format or if they were problems of lesser significance
that could be handled by other existing in-process QA inspection
procedures. As required by proce' dure Revision 12, the first review was
initiated by the Senior Engineer (Supervisor or site QC) and,if he deter-
mined the NCI to be invalid, the reason for that determination was,

noted on the NCI form. This method of screening NCis to reduce un.
warranted NCis and control the resolution of identified problems

i- through other mechanisms has been reviewed by the NRC and found ac-
,

ceptable.'

In NRC inspections, the staff found that the DPC QC inspectors at
times were uncertain if their findings merited an NCI repors ?nd sought
guidance from the Senior Engineer. If, after discussion, the QC inspec-<

tors could accept the Senior Engineer's rationale, the QC inspectors
would often withdraw their written NCI and redocument the finding by

I- other appropriate QA mechanisms.5 By procedure, the valid or nonvalid
NCI report was then forwarded to the Senior QA Engineer for his re .
view. If the report was determined to be invalid, it was filed with no fur-
ther action taken. Valid NCIs were signed and dated, then sent to the

'
document controllers for assignment of a sequential serial number.

I The petitioner implies that it is improper for Document Control to
issue sequential serial numbers only for approved NCIs. The staff finds
no problem with the licensee issuing serial numbers for only valid NCIs
since those minor deficiencies initially reported as NCIs but later de-
clared to be nonvalid will be corrected through other QA procedures.

i
'

4 Massive numbers of unnecessary NCis can mask important items, as was pointed out in Inspection
Report No. 50 413, .414/8142. Whether as a direct result of this comment or for some other reason.
the hcensee began to use R-2As more frequent!y for deficiencies not requiring engmeermt I view.
5 The NRC acknowledges there was testimony presented at the hearmes that concerned some invalid

welding NCis which were not formally documented by other appropriate QA mechanisms. Testirr.ony=

also revealed that a DPC task force (accepted and monitored by NRC) thoroushly evaluated all such *
i

concerns that were specific in nature for technical adequacy and whether specific criteria were violated.,

1'
Although procedural violations were identirsed, no technical inadecuacies were found that affected the.

,

safety of the plant
!
|
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There is no NRC regulation requirement to keep record copies of nonva-
lid NCis.

Additionally, the licensee's QA program requires the conduct of
planned and documented audits of all aspects of the Catawba QA
program, including nonconformance control to verify compliance with
the QA program. The NRC has determined that DPC has conducted '
trend analysis on NCIs in accordance with DPC procedures QA-150,
QA-304, and CDA-9. DPC has not identified to NRC any reportable
items as a result of this program.

Several task forces were created by DPC in 1981 and 1982, to review
the concerns expressed by DPC welding inspectors to which the petition-
er refers. The Region 11 staff and management monitored the task force
efforts and conducted an independent assessment of the concerns which
included interviewing the welding inspectors, review of the task force
reports, and reporting documentation. A more detailed description of

j the review process and findings are contained in the "NRC Staff Tes-
timony of Peter K. Van Doorn on Palmetto Alliance Contention 6
Regarding Welding Inspector Concerns," which was filed in the Catawba
operating license proceeding. See also NRC Staff's Proposed Findings of
Fact and Conclusions of Law in the Form of a PartialInitial Decision, at
46-147 (March 8,1984).

With respect to DPC's task forces, the petitioner suggests that it was
inappropriate for NRC to allow DPC to address the issues raised by the
welding inspectors through the task forces. In the first instance, the con-
cerns of the welding inspectors were first brought by the inspectors to
DPC management which, appropriately, instituted the welding task
forces and retained the services of an outside consultant to enhance the
objectivity of the review. The NRC expects licensees to identify and cor-
rect problems and to responsibly address any others brought to their
attention. Indeed, the various regulations involving reporting require-
ments make licensee identification and evaluation of problems manda--
tory in many instances. See, e.g.,10 C.F.R. j 50.55(e). Further, the
NRC enforcement policy encourages licensee identification and correc-
tion of problems. For example, the policy provides for reduction of civil
penalties for unusually prompt and extensive corrective action and the
Commission will not cite a licensee for self-identified and corrected vio-
lations of lesser severity. See 10 C.F.R. Part 2, Appendix C, {{ IV.A.
IV.B.1 & 2. Consistent with this regulatory practice, there is nothing
inappropriate about allowing a licensee to conduct its own investigations
into matters of concern and to develop and implement corrective actions
on issues it has identified. -

,

___
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In connection with the above concerns, NRC inspection activities
during the per.d referenced above included determining whether work-
ers at Catawba knew of QA problems which had not been corrected.
This inspection is described in detail in Appendix A. Workers were
asked if they had any concerns relative to the quality of construction at
Catawba; if they were aware of any instances when construction did not
meet specifications, codes, or standards and corrective actions were not-
taken; or if they were aware of any day-to-day irregularities afTecting
quality that NRC should know about. Several of those interviewed men-
tioned occasions where extra work was required to repair poor work
caused by haste or improper planning. None of those questioned indicat-
ed they had knowledge of any poor work that had not been found by QC
and properly corrected. Two areas of concern were developed; however,
neither dealt with welding problems as implied in the petition. Both
were subsequently inspected and resolved by the licensee and verified
by the NRC.

It has been made known to DPC employees, during numerous NRC
inspections conducted since 1978 and via bulletin board postings, that
NRC inspectors were available to discuss problems either on site or off
site. The Region 11 telephone number has been permanently posted to
facilitate reporting safety concerns or allegations. The first NRC Resident
inspector was assigned to the Catawba site in February 1981, and has
been available to receive concerns or allegations from DPC and contrac-
tor personne.'.

Staff Review of Petitioner's Concerns Relative to the R-2 Systems

The petitioner raises specific concerns relative to the use and handling
of R 2As. These concerns are:

* The R-2A system being used to report inspection deficiencies
at Catawba is deficient (inferior) when compared to the NCI .
(Form Q-1 A) system.'

* The SIE report found areas of weakness with the R 2A con-
| struction corrective actions.

i e In the past, Catawba has been criticized for having "too many
NCis" by the NRC.

i

!
l

|

i
'

6 Although the petitioner calls the R 2A system (Procedure R 2) inferior to the NCI system
(Procedure Q-H for handhns nonconformins conditions, the petitioner appears to accept is satisfactoryi-

the measures provided by Procedure R-2. on page 26 the petition states. ''itlhe legitimacy of the R-2A'

f
as a substitute for NCis depsds not so much on its procedural flaws, but on its implementation "

'
!
,
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e Workers have reported to GAP that the R 2As are used liberal-
ly by both QA and Construction to legitimize construction that
pushes ahead of QA/QC inspection.

e The R-2A (Inspection Discrepancy Reports) governed by the
R-2 procedure is used on the bulk of nonconformance items.

e R 2As remain under the control of Construction, corrective ac-
tions were not required to be documented and an indetermi-
nate number of nonconforming conditions may have been cor-
rected without trending or appropriate reviews.

The following discussion should clarify the areas of the R-2A process
that the petitioner alleges are deficient when compared to the NCI
system. The areas in which the petitioner contends that the R-2A is defi-
cient compared to NCis are listed below with the staff's response.

e NCis identify the cause of the problem.
Part 50, Appendix B, Criterion XVI requires that the cause of

i the problem be identified for sign (/icant conditions adverse to
quality. However, R-2A-type problems, which do not rise to

,

! the level of significance described by Procedure Q-1, do not
necessarily-require cause determination and documentation.
R-2As are reviewed to determine if they should be elevated to
NCI status.

e NCis cannot be closed with an irtformal undocumented design
change.
By Procedure R-2, any deficiency that requires design evalua-
tion, other than interpretation, classification or editorial -

L changes, must be elevated to an NCI. Therefore, an R-2A :
should not be written for any deficiency requiring a design
evaluation. The NRC inspection findings have not identified '
an abuse of the R-2A system in this respect.

e NCis give inspectors the ability to stop work on a noncortforming.

item that needs to be isolated.
This statement is true, and the practice is necessary because,
by def(nition, an NCI may be an unacceptable or indeterminate

;
item requiring design resolution which generally takes some
time to resolve. An R 2A, however, is to be used for minor -'

deficiencies (which are, by definition, readily correctable) that
are found during in-process inspections and that can be
brought back into conformance with codes and specifications
by existing site QA procedures. If a stop-work action should be

j~ necessary for'asi R-2A deficiency, the R-2A item should have

|L been elevated to a NCI. . .

-~

s

209

:
!

|

|

~

).



;

1

-
.

e NCis are sent to the NCI (sic)for review.
The petitioner contends that the R-2A is deficient from NCIs
in that NCIs are sent to the "NCl" for review. We presume
that the petitioner intended to say "NRC" instead of "NCI." It
must be clearly understood that NCis are not required to be
sent to the NRC. This was a special arrangement that the NRC
Senior Resident Inspector requested and to which DPC agreed.
The requirement is that DPC have a nonconformance control
program, implement that program and that the program be
available for NRC review. Special arrangements for the R-2As
were not requested. NRC inspection program findings reflect

t- that DPC has satisfactorily implemented the R-2A program.
* NCis are trended in QA.

R-2As were trended in accordance with Procedure QA-304
from September 12, 1977 to December 8,1982. Construction
was given the responsibility to trend R-2As (Procedure R-2,

,

Revision 8) on June 22,1982, and is now trending them. DPC
QA audits Construction's trending activities.

g
e NCis have controlnumbers (once issued).

R-2As have had control numbers (serial numbers) since
November 25,1974 to the present.

e NCis require written resolution.
Any documented R 2A condition also requires written resolu -
tion; it is true, however, that any minor R-2A-type deficiency
identified during an inspection, that is immediately corrected

;

when pointed out and corrected in the presence of a QC'

inspector, need not be documented on Form R-2A. "Undocu-
mented" R-2As, which are immediately correctable by existing
site procedures, are documented to the extent that the final
signed QC inspection record indicates acceptance of the item
in question.

|
The petitioner quotes from page 43 of the SIE report which identifies

!
five areas of weakness with respect to the R-2A system. See Petition at

|
23. These areas are listed below along with applicable clarifying

! comments.

\ e Construction has not performed any trend ana& sis during the
periodJune 1,1982 through August 23,1982for R-2As.
This was a valid finding of the SIE. The responsibility for per-
forming certain trend analyses changed from QA to the Con-

I struction Department in June 1982. The Construction Depart-
ment took time to develop a satisfactory implementing proce-
dure (CDA-9 Trend Analysis Procedure) to conduct its trend-

|

|
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\
ing Construction now trends NCis (Q-1 As), inspection defi-
ciencies (R-2As), component support information records
(M 51Cs) and other items deemed necessary by management.
These deficiencies are analyzed to detect generic problems and
the results are forwarded to the Catawba Project Manager.
NRC inspections show that DPC QA continues to trend NCIs
and they did trend R-2As up until December 8,1982. There is
some trending overlap in these areas.

e Construction has not performed any trend analysis of QA surveil-
lance reports.
The licensee's QA program requires that the QA surveillance
group report its problems as either NCIs, R 2As or as a prob-
lem area requiring further evaluation. As mentioned above,

! both R-2As and NCis are trended by Construction. The third
category of problems either gets resolved with further evalua-
tion as not being a problem or eventually ends up being trend-

,

ed by Construction as an R 2 A or NCI problem. In effect, Con-
struction does trend QA Surveillance Reports. Additionally, al-

,

though not formally identified as a trending mechanism, the
DPC Surveillance Supervisor has been preparing monthly Sur-
veillance Summary Reports since February 1982, which are dis-
tributed to the Project QA Manager, the Senior QA Engineer,
and the Inspection Superintendent. These reports, some of
which have been reviewed by NRC inspection personnel, sum-
marize the findings of 1 month's accumulation of surveillance
activities, highlighting problem areas, discrepancies noted, and
followup action required as needed. Additionally, the reports
list the status of previous monthly surveillance open items that
required followup action.

I e Construction has not performed any trendanalyses on nonconform-
ing items reports.
While Construction did not perform NCI trend analysis during
the period of change in responsibility, the DPC QA Depart-,

' ment continued to perform this function and still does for
NCIs, independent of Construction trending. It is the NRC
staff's view that the licensee had adequate control and access
to trend behavior during the transition period.

e Statement of action on R-2.4 No. 3677 does not address allareas
of concern. Piping system was pressuri:ed prior to release to hydro

. .
,
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group. R 2A did-not address procedure violation or safety
implicatsons.
DPC Construction Procedure CP 201, " Transfer of System to
the Systems Group for Cleaning, Pressure Testing and Control
of Work," was not complied with in this case. The subject
R-2A concerns work which was performed on a nonsafety-
related section of a fire protection system. Even though the
system was not safety-related, if QC finds any requirements
not being followed they will write it up as they did in this case.
CP-201 required various construction checks to be performed
and documented as acceptable by the crafts (primarily for per.
sonnel safety) prior to the system being turned over to the Sys-
tems Group for pressure testing. QA/QC does not inspect pres-
sure testing of nonsafety fire protection systems; however, QC
does perform a general configuration verification of such
systems. Apparently, while performing the configuration
system inspection, the QC inspector discovered the system had
already been pressure-tested by the System Group without ob-
taining a CP-201 release for the system. This is a violation of a
DPC internal construction procedure, but it is not otherwise a
violation of any code or NRC regulatory requirement,

e Action required on R-Li No. M5350, although cleared by QA,
has not been completed.
In this case, an auxiliary feedwater flow diagram (which is the
basis for design but not for construction of a system) and the
pertinent design isometric (the basis for construction of the
system) disagreed as to the position of piping taps for instru-
ment connections. When the construction technical styport
staff contacted Design for a clarification as to which drawing
was correct, Design stated that they had already discovered the
subject flow diagram was in error and had issued a change
order to revise the flow diagram drawing. As it turned out, the
system had been constructed properly but, based on the tele-
phone conversation, QA had inappropriately closed this R 2A '
without verifying that the subject flow drawing corrections had
indeed been incorporated on the drawing.

e The R-2A system allowed construction to push ahead of construc.
tion QA/QCinspections.
If properly implemented, the R-2A system would not permit
construction to push ahead of QA/QC inspections. The R-2A
form requires initials and dates for the individual who specifies

,

the corrective action, the person who' completes the corrective
,

action, the QC inspector who reinspects the corrective action.'
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The system also requires final review, approval, signature, and

|.
date by project QA staff. Without these authentications
(initials, signatures and dates) being completed, any construc-'

tion that pushed ahead of documented R-2A findings would be
'

discovered and elevated to an NCI condition. (This discrepancy
would represent a bypassed inspection hold point.) For a non.
documented minor R-2A-type discrepancy the correction
action must be completed immediately under the observation
of the QC inspector. Therefore,' unless the crafts and/or QC
knowingly circumvents the R-2 procedure, construction
should not push ahead of QA/QC inspection. The NRC inspec-
tion program findings do not substantiate that there have been
significant violations of the R-2 system.

The SIE findings on the R-2A system are, in the staff's view, of minor-
Importance. The findings and recommendations of the SIE were ap-'

1 propriately handled by DPC and the matters identified have not had an
impact on plant hardware.-

The petitioner also alleges that the R-2A (inspection deficiency
1

reports) governed by the R-2 procedures is used on the bulk of noncon-
forming items. Until the implementation of Revision 12 to the Q-1.,

'

procedure (June 22,1978) and its required review of NCis for validity,
the vast majority of discrepancies (minor and major) were reported,
evaluated and processed under the NCI format. Just prior to implemen-

,

tation of Revision 12, there were reportedly 3287 NCis issued versus 52 ,

.

R 2As, or a 63:1 ratio. In February 1981 (NRC Inspection Report No.
,

i
50-413, -414/81-02), NRC inspectors noted that a large volume of NCis
had been generated as of that date even though the NCl to-R-2A ratio

j
had been reduced to approximately 8:1. This ratio was observed by the
NRC to have further declined to about 0.3:1 during the period between
February 1981 and October 7,1983. While the petitioner claims correctly
that R-2As were used on the bulk of deficiencies identified during the;

February 1981 to October 1983 time frame, a ratio of 3 minor deficien-
cies (R-2As) to 1 major deficiency (NCI) is not inappropriate in light of

| NRC experience with other facilities under construction.
It is true that, in the past, some NRC inspectors have been critical of

. Catawba for writing "too many NCis" for problems which could have
|
.

been resolved as minor deficiencies under other existing DPC site QA
procedures. In NRC Inspection Report 50-413,-414/81-02, NRC inspec-'

tors noted that an apparently large volume of NCis had been generated .
at the site, averaging nearly 300 per month over a past 7-month time
frame from July 1980 to February 1981. The subjects covered by these

. . _ . .
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NCis ranged from relatively minor documentation problems to major
problems with safety related hardware. This large volume of all types of
problems being handled in the same manner was pointed out to DPC
management by the NRC as a possible contributor to the reason why
some generic items and/or trends were apparently going unnoticed.
Several NCIs were cited as an example of the condition, and DPC was
issued a Notice of Violation for generic items (trends) being neither
recognized nor forwarded to management. In response, DPC performed
an extensive review of past NCIs to check for missed trends, proper
definition, and appropriate corrective actions. NRC finds the DPC cor-
rective action on this matter to be adequate.

Generally, the vast majority of deficiencies recorded by licensees and
those observed by NRC inspectors are of minar safety significance. Defi-
ciencies are usually correctly classified according to safety significance
and priorities, and remedial actions are generally guided by the classifica-
tions of the deficiencies. The staff concludes that construction deficien-
cies at Catawba are generally classified appropriately. Although there
were examples identified in the SIE where R-2A-type discrepancies
were improperly disposed, these were few in number, representing a
small percentage of the total R-2As recorded at Catawba throughi

mid-1983. The NRC staff has found, with few exceptions, that the DPC
system for control of construction deficiencies has functioned adequate-
ly. NRC inspections of construction activities will continue throughout
the remainder of the construction period; where appropriate, the re-
quired evaluations will be made and, if necessary, enforcement actions

! will be taken to ensure compliance with NRC requirements.
l

i

Staff Review of Petitioner's Comparison of Catawba to Midland

On page 20 of the petition, the petitioner asserts that the nonconform-,
'

ance procedure (Q-1) for Catawba, Revision 9, dated June 11, 1976,
bears a striking similarity to the situation discovered at Midland. NRC
staff review of this matter has determined that there is no parallelin the
handling of nonconformances at Midland Nuclear Plant and the Catawba
facility. At Midland, QC stopped inspection activities while permitting
work to continue, whereas under Catawba's Procedure Q-1, work on
nonconforming activities was stopped and documented while QC inspec-,

! tion continued for those activities allowed to proceed.
! In October 1982, the NRC Region III issued Consumers Power
; Company a Severity Level III violation for QC inspectors not document-
: ing as nonconformances all deficiencies which they obseryed at the Mid-
| land Plant based on information developed by NRC inspectors and
|

|
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investigators. In this case, Midland QC supervisors instructed their QC
inspectors to suspend an inspection if an excessive number of deficien-
cies was observed. Consequently, measures were not implemented at -
Midland to prevent the continued installation or the use of these non-
conforming items. Moreover, when an inspection was suspended before
its completion, there was no assurance that a subsequent complete QC
inspection was ever performed on the defective item, component, or
structure involved. NRC inspections at Midland indicate that reexamina-
tion of suspended Midland inspections disclosed that for a period of
time some of these QC inspections received final QC acceptance and clo-
sure based only on reinspection and acceptance of those limited deficien-
cies identified prior to suspending the inspection.'

The petition quotes the following section taken from Procedure Q-1,
Revision 9, dated June 11,1976 (Petition, Attachment 14):

If a nonconformance is identified on material, equipment, or activities in the course
'

of installation or construction, the nonconforming activities or activities which
+

affect the resolution of the nonconformance shall be stopped and not resumed until
the resolution of the nonconformance is identified. Activities involving the
material, equipment, or item which do not affect the resolution of the nonconform-
ance may continue. The Project QA Staff shall be responsible for determining which
activities may proceed. Where necessary, these activities shall be described in the

statement of the nonconformance.

The petitioner states that the procedure allows suspended inspections
and that the undesirable consequences that happened at Midland could
also occur at Catawba. The NRC staff has reviewed this procedure and
finds it to be an acceptable mode of construction nonconformance con.
trol and is in accordance with NRC requirements. Further, j 16 of ANSI
N45.2, applicable to Catawba, states " measures which control further
processing, delivery, or installation of a nonconformance or defective
item pending a decision on its disposition shall be established and
maintained." The petitioner co .Mnds that Catawba QC inspectors have
performed limited inspection of items after an NCI was issued but has
provided no examples to substantiate the contention. NRC does not
believe, based on inspections and investigations into employee concerns
to date, that inadequate inspections (similar to Midland) were per-j
formed. At Catawba, work on nonconforming work activities was
stopped and documented while QC inspection continued for those work'
activities which were allowed to proceed.

>

- -
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APPENDIX E

ANALYSIS OF MEASURES ESTABLISHED TO PROVIDE
ADEQUATE MATERIAL TRACEABILITY TO IDENTIFY AND

DOCUMENT THE HISTORY OF ALL MATERIAL, PARTS,'
COMPONENTS, AND SPECIAL PROCESSES

General

Relying on findings from the SelfInitiated Evaluation (SIE), the pe:i-
tioner alleges that Duke Power Company (DPC) failed to maintain ade-
quate material traceability to identify and document the history of
materials, parts, components, and special prccesses as required by 10
C.F.R. Part 50, Appendix B, Criteria Vill and IX. Petition at 26 27.

At Catawba, procurement, receiving and storage, identification and
control of special processes, and QA records have been periodically in-'
spected in accordance with the NRC inspection program by the NRC
Region 11 inspection staff since the beginning of NRC inspection of con. x.
struction activities.1 These routine inspections covered verification.of
DPC's QA program for control of the above areas as required by 10
C.F.R. Part 50, Appendix B, Criteria VIII and IX. The| NRC inspectic3s
covered, in addition to verification of the QA program, the implements-
tion of the control program through work observation and reviev of
completed records. The NRC inspections encompassed the major site ac '
tivities of the licensee and other site contractors. The NRC staff has siso'
reviewed and evaluated the complete SIE report for Catawba, including

'

those items specifically identified by the petitioner.

NRC Staff Review of Specific Concerns by Petitloaer

The petitioner points to six findings and one questionable area from '
the SIE report.2 The (cIlowing is a summary of the stalTs review o ther
significance of each SIE finding referenced by the petitiener. The correc-
tive actions proposed by DPC relative to each SIE finding are contained
in the SIE report appended to the petition.

I See NRC Inspection Reports 50-413, 414n5-6; 50 413. 414n6 7; 50 413. 414n6 5; $0 413,
41406-4. 50-413. 414n715; 50-413. 414n7.II; 50-413,414n710; 50J13n8 Il and 50 4140810

-

50-41). 414nt-05; 50-41) 414n9-08; $0-413, 414n912. 50 413,414n916,50-413,414/80-1).
50-41). 414/8142; 50-41),414/8123; 50-413/82 18 and 50-414/8216. -

2 The referenced s!E findings are numbered CC.3-l. CC.J 2, CC.3 3. CC 3-4. CC.3 5, CC.34, and *

may be found in the sif report at 30 and the questionable area may bu found at 32, item 3- '
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e Site receipt inspection does not ensure that material and equipment received
on site are evaluated against the requirements of the procurement speciGca-
tions. Examples of the problem may potentially result in delays, waste of
materials. additional time spent on disposition of deviations from procured
materials and work stoppage.

(Finding CC.3-1.) The petitioner infers from this and other SIE findings
; '. that materials traceability has broken down "on a massive scale.'' Peti-

,

tion at 26. This particular SIE finding reflects matters of primarily'- >

economic concern, i.e., the efliciency with which DPC handles receipt
of materials. The SIE finding does not indicate that substandard material
has been used or installed at the plant, and NRC inspectors have not de-

.

veloped information that DPC's material receiving practices have led to
problems that would affect hardware quality, personnel safety, or safe
operation of the plant.

* A consistent method for material identincation was not in effect in the
;

warehouse. Several instances were noted where I.D. tags had fallen off; equip-
ment was marked with ink; and when material was being sectionalized to start

,

i fabrication, a means for maintaining the identification was not being done.

(Finding CC.3 2.)
Safety-related equipment is marked in accordance with Manufacturers

Standardization Society Practice-25 (MSSP25), American Society of
Testing and Material (ASTM), or American Society of Mechanical Engi-
neers (ASME) requirements. The paper tags which had fallen off of
electrical equipment were not being used for material traceability. Also,

- as identified in the SIE, the galvanized angle material being sectionalized
.

by the fabricator contained the proper ASTM color code. Part 50, Ap-
pendix B, Criterion VIII, allows identification of the item either on the
item or on records tracetble to the item. NRC staff evaluation found
that no material had lost its traceability. Therefore, no violation or devia-
tion occurred in the incident cited.

~

e Proper protective measures were not taking place for environmentally sensitive
g

equipment that was ** robbed" for spare parts. Some parts were being stored ini

- an open door instrument cabinet.
,

)!

'~ (Finding CC.3-3.)
The particular item of concern identified by the SIE inspection team -'S,

f was a 24 kV circuit breaker. The circuit breaker was not a safety related
item and had been ordered as a spare circuit breaker for the McGuire
facility. This circuit breaker was later transferred to Catawba and dis-
assembled by the Transmission Department and the parts placed in their -
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warehouse. These breaker parts were not intended for use at Catawba.
The NRC has verified adequate warehouse and in-place storage facilities
throughout the Catawba construction period for equipment important to
safety. The NRC has also verified that effective measures have been es-
tablished and implemented to environmentally protect equipment in the
warehouse and power block.2 No violations or deficiencies were identi-
fied in this area during these inspections.

Procedure QFP-8.002 CNS, Rev. l A. does not indicate the disposition ofe

unused filler material. Confusion appears to exist regardmg handling of unused
filler material and adherence to AWS code requirements could ntit be
determined.

,

(Finding CC.3-4.)
NRC has reviewed Bahnson Procedure QFP-8.002 CNS, Rev. I A,

; which controls the issue of welding material in the HVAC fabrication
shop. Almost all welding in the fabrication shop is performed by the
Metal Inert Gas (MIG) process. This type welding filler material does
not contain a low hydrogen coating, and therefore, rebake requirements
are not applicable. The NRC review of procurement, receipt inspection,
review of certified material test reports, issue, and control of welding
filler material has verified compliance with DPC-approved procedures.* -a

Correction of the SIE identified weakness observed in the referenced
procedure and appropriate instructions to DPC personnel have been ac-
complished by DPC.

e Materials are not being maintained or stored effectively at work site locations.*

Several examples were noted which reflected improper control.

(Finding CC.3-5.)
,

This conc:rn, involving in-place storage, was identified during the
' SIE. It dealt with a single piec'e of 4 inch stainless steel pipe in contact

with rusty carbon steel rollers and end caps missing from pipe spool
CT-SM-73 in the Catawba turbine building. Also, during a walkdown ofi

the turbine building,'it was observed that three valves were welded up
on one side and left uncapped on the other. The example of end caps
missing from pipe spool CT-SM-73 is normally outside the purview of
the NRC in that the turbine building piping is not required to comply - s

,

.

.

3 See NRC Inspecten Reports 50-413/82-18 and 50-414/82-16. 50-413/81-23 and 50-414/8123.
* Sec NRC Inspecuon Report 50 413/83 36 and 50-414/83-31.
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with 10 C.F.R. Part 50, Appendix B, because it is not a safety related
structure. The staff has concluded that the other examples discussed in
the SIE report are isolated instances. This view is based on a lack of simi-
lar problems being discovered during NRC inspections in the same area
outside of the SIE followup effort. In view of the inspection findings,5
which indicate a relatively small number of violations or deficiencies in
this area, there has not been a massive breakdown in this area,

n
e Scheduled preventive maintenance activities on installed equipment are not

; always assured throughout the entire period of Construction Department
control Equipment was identified for which preventive maintenance has been
cancelled up to 21 months ago, and there was not evi Snce that compensatory
requirements had been established.

i -
(Finding CC.3-6.)

' ;' ' NRC inspectors have reviewed the Catawba storage and preventive
i maintenance activities.' These inspections indicate that an adequate

maintenance program has been established to prevent equipment-

,I deterioration. The NRC believes the examples identified during the SIE;

j are isolated cases and are not of sufficient dimension to raise serious
doubts as to the overall integrity of safety-related structures and'

components. DPC has performed a review ofits preventive maintenance
program in view of the SIE findings to ensure that plant equipment is ad-
equately maintained during construction. Additionally, a comprehensive1

preoperational test is conducted on safety systems prior to plant opera-
tion to help verify that components have not experienced unacceptable
deterioration during the construction phase.

> ,

,

e During a review of No.10 Cadweld operation in the Auxiliary Building. it was'

.
learned that the Cadweld sleeves and powder had not been received by QC,, ~ ^ ,

f Receivins. These items were received from another site as nonquality items.
~

and the QC inspector was not aware of the sixteen 51144 sleeves until notified<

by his supervisor.The work was stopped.'
i,

k (SIE at 32, item 5.)i /

NRC inspections' confirm that written procedures were placed into*

w
effect and measures established to control material transfers from other -+

DPC sites. In addition to receipt inspection, other measures were estab-L 3 '

'-
1),1 d lished to control the acceptance of material used in Cadweld splices..-

4

|J / st

,

5 se, one, s. m,,,.. ..

6 14.
* *

i ',rc NRC Inspection Reports 50-413/8013 and 50-414/80-13. 50-413/83 37 and 50-414/8312. --
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Catawba Procedure M 14, "Cadweld Splice Inspection Testing," Revi-
sion 6, covers control of materials received from another DPC site by
virtue of its requiring QC to verify that qualiSed~ materials were used
subsequent to the fabrication of the Cadweld splice. The QC inspector is
required to compare the Cadweld sleeve type, size, and the powder
batch type with the release log information developed for the specific
type of Cadweld. The NRC inspections do not. indicate that there has
been a massive breakdown in the Cadweld operation at Catawba.

Based on a review of the NRC inspection program findings, the exam-
ples presented in the petition and discussed above do not indicate a mas-i

sive breakdown in QA relative to materials traceability at Catawba.

APPENDIX F

ADEQUACY OF QUALITY ASSURANCE PROGRAM,

FOR VENDORS

s

The petitioner alleges that DPC has failed to maintain an adequate
quality assurance program for vendors. To support this position, the peti-
tioner references findings and recommendations included in the DPC
Self Initiated Evaluation (SIE) report. These findings and recommenda-
tions are given as examples to illustrate serious weaknesses in the
vendor program.

Background

The licensee contracted with Bahnson Service Company (Bahnson) to -
provide the heating, ventilating, and air-conditioning system (llVAC),

for the Catawba auxiliary building, reactor building and other facilities -
on site. DPC provides for the general arrangement - i.e., location eleva-
tion - of the equipment and duct work, installs the major equipment,
performs the seismic analysis of the Bahnson-designed duct work and
supports, approves the final design, and provides QA surveillance of -'

Bahnson's work. Bahnson provides project management, shop and licid
drawings, fabricated duct work and supports, and QA/QC for the fabrica-
tion and installation work. The contractor will also conduct the startup,
testing and balancing of the installed ilVAC system.

The controlling document of the llVAC contract is DPC Specification
No. CNS 1211.00-05, "fleating, Ventilating and Air Conditioning for

.
.

c--.-m
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Catawba Nuclear Station." Quality assurance requirements for this con-
tract are implemented through policies delineated in Bahnson's QA
Manual. Quality control is implemented through procedures contained
in the Bahnson's Quality Field Procedures (QAF) Manual.

The American Welding Society Structural Steel Code (s) Dl.1 and
DI.3 are applicable to fabrication and inspection of IIVAC duct work
and supports. Welders are qualified in accordance with j IX of the
ASME Code. Other related commitments applicable by reference include
Appendix B to 10 C.F.R. Part 50 and ANSI N45.2-1971," Quality Assur-
ance Program Requirements of Nuclear Power Plants." Surveillance of
Bahnson is conducted by DPC-HQ Vendors Division. Prior to August
1981, surveillances were performed by the DPC site QA organization.

The Catawba HVAC system has been inspected at various times by
Region II inspectors. These inspections have involved system hardware,
interviews with contractor personnel, observation of work in progress
and other areas such as purchase orders, QA/QC program implementa-,

tion, QA surveillance, record review and evaluation.' Three violations,
involving record discrepancies and inadequate QC procedures were
identified. The resolution of two violations identified in Inspection
Report 50-413/83-36 is still pending. These violations are considered to .
have minor safety significance. The licensee has submitted and the staff
has reviewed the proposed actions for correcting and preventing the
recurrence of the violations. Preliminarily, the proposed actions appear
to be technically sound and appropriate. While the NRC staff has not yet
performed the necessary followup inspection required to close out these
items, inspections are scheduled and will be completed in accordance
with programmatic requirements.

Review of Specific SIE Concerns Identified in the Petition

The following discussion addresses these SIE findings cited by the
petitioner;

* No welder knew the weld procedure under which he was working. (CC.4-5 A)

* All welders knew required weld size and location, but did riot know how they
acquired that information. (CC.4-5B)

No process control was available to specify the welding procedure for plenum*

crection (from Drawing CN-1684-VA OOOll, Rev. 0). (CC.4-SC)

* Welder was making welds without removing galvanizing material. (CC.4-5D)

3 Details of these inspections are documented in NRC inspection Report Nos. 50-413/80-06
50-413/80-13, 50-413/82 13, 50-413/82 18. 50-413/82-21. and 50-413/83-36. . . . -

|
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HVAC support 2-H VC-4999 had undercut in excess of that aHowed by AWSe

DI.1 code. (CC.4 5E)

DPC's evaluations and corrective actions associated with the recom-
mended improvements associated with the above SIE findings are con-

4

tained in the SIE report appended to the petition. NRC inspection find-
ings regarding DPC's evaluations and corrective actions are summarized
in the following paragraphs.

NRC inspection activities at Catawba have included the review of per-
formance qualification records of welders. Performance qualification
records of welders, selected at random for review in accordance with
NRC inspection procedures, were found to comply with applicable code
requirements. The staff believes there is reasonable assurance that the
welding on the HVAC system at Catawba was performed by qualified .
welders. This finding is consistent with the findings of the SIE report,.
Appendix A, at 167, { III.A.

j The NRC has reviewed the finding that no welder knew the weld
'

procedure under which he was working and that all welders knew the re-
quired weld size and location, but did not know how they acquired that
information. This finding may be true and to some extent understanda-

! ble when the nature of the fabrication of the HVAC system is taken into
consideration. For the most part, the HVAC duct work is fabricated in
the fabrication shop from 16 gauge, galvanized sheet steel. The material -
is formed into the desired shape and subsequently welded, inspected
and then taken to the plant for installation. The above process is con-
trolled by approved design drawings, specifications and procedures, con-

<

sistent with applicable code requirements. This uniformity. of materia'
type, size and the repetitiveness of the product shape is almost identical .
to production line-type welding where a single repetitive, routine weld-

*

ing process is used and the difficulty of joint fabrication is minimal.
Under these circumstances it is not uncommon for a welder who is quali-

i fled to that single process, and uses it regularly, to not be fully informed
about the procedure reference information. It is recognized that, ideally,

_ each welder should be fully knowledgeable about the weld procedures,

he or she is working to help ensure that procedure process parameters
are maintained.

The NRC staff has also reviewed the finding that a " welder was
making welds without removing galvanizing material." This action did
not conform to applicable specification requirements, but in the stafT's,

view, it did not constitute a violation of applicable welding code
requirements. On this latter point, f 4 of AWS DI.3 permits welding
without the galvanize being removed; however, it is Tccognized that ,

,

._

!

222

..

t

'
i
,

1

t

. h
L



__ _

6

:

removal of galvanizing material is the preferred process. Inspections per-
formed by Region 11 staff found no evidence of welding being performed
under the stated conditions. The staff believes that the SIE observation
was an isolated case rather than a routine practice.

The NRC reviewed the concern that weld undercut in excess of that
allowed by AWS DI.1 Code was found on HVAC support 2-li-VC-4997.
This concern may be correct. DPC's evaluation of the concern for under-
cut shows that undercut is primarily related to fatigue considerations ap-
plicable to components and structures under high stress. Fatigue is not a
concern in the llVAC duct support systems and stresses for all loading
conditions, other than seismic, are relatively low in the HVAC system.
DPC's evaluation on this concern was issued by memorandum dated
October 29,1982, by the DPC Chief Engineer of Mechanical / Nuclear
Division. Accordingly, the contractor has revised the applicable welding
specification for the IIVAC supports to take into account the above in-
formation and remove overly restrictive undercut requirements.

g
The petitioner also cites the following SIE findings:

* There is no traceability of weld procedures to the finished weld. (QP.I)
Procedures did not meet code requirements. (QP.1)

,

*

Welder / supervisor picks welding procedure from all availa%1e welding proce-*

dures. Supervisor indicates welding procedure (s) used on a support after the
support is complete. (CC.4-5F)

The NRC has reviewed the finding that " welder / supervisor picks
welding procedure (s) from all available welding procedures and indicates
procedure (s) used on a support after welding is completed." The weld
foreman maintains up to-date lists of qualified welders, which are used
to assign welders to work. Assignment of weld procedures for duct work
fabrication is controlled by instructions on Bahnson Drawing No. 2682 8-
20, " Typical Duct Details," and for seismic support / hanger fabrication
by Procedure AFP-CNS-5.001, Revision 5. Most of the material used on
safety-related duct work is on the order of 16-gauge or 0.0635 inch-
thick, galvanized sheet steel. The material used on seismic hangers /sup-
ports is also limited in thickness range, i.e., % inch to %-inch thick,
ASTM, A36 or A500 GrB mild steel. Most of the duct work is welded in
sections in the site fabrication shop with the gas metal are process while
the seismic supports are welded in the field with the shielded metal are
process. Ilaving this information, the foreman selects one or several

[
welders qualified to fabricate the required welds, and communicates to

' them the information necessary to perfurm their assignment.
The requirement and responsibility for preparing and maintaining

-

records subsequent to work completion is established by applicable code
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_ requirements and standards. Also, regarding the matter of no traceability

of weld procedures to the finished weld of.HVAC supports and duct
work, the applicable Code, AWS DI.1-77, does not require such infor-
mation to be retained after weld completion end/or weld acceptance.

; Hence, the contractor's practice is consistent with Code requirements.
i Beyond the issue raised in the petit on, the staff has been pursuing

concerns with Bahnson-supplied equipment at a number of nuclear
plants, including Catawba. NRC Region II was informed of Bahnson
equipment problems through the NRC vendor inspection program. See

;- . Inspection Reports _ 99900791/82-01 and 50-400/84-05. From these in-
spections,' it was determined that Bahnson' manufactured two safety-4

related HVAC air-handling units that were supplied to the Catawba -,

, plant. A special Region II inspection was performed on these two units.
I See Inspection Reports 50-413/84-28 and 50-414/84-16. Bahnson was

performing a reinspection, at the plant, of these sir handling units at the-
'

g time of the NRC special inspection.- Welding discrepancies, similar to
#

those identified in previous NRC vendor inspections, were identified on -
1

the Catawba units by both Bahnson and Region II inspectors. DPC has
since reported that the identified weld deficiencies have been evaluated
and represent no safety problem. DPC has determined that the units are-

'
to be used in the "as is" condition. Region II identified one violation in-

'

volving failure to establish adequate procurement controls. The resolu-
tion of the violation identified in inspection report 50-413/84 28 and
50-414/84-16 is still pending. The licensee has submitted and the
Region II staff has reviewed the proposed actions for correcting and pre--
venting the recurrence of this violation.'The submittal appears to be
technically sound and appropriate. While the Regional staff has not yet
performed the necessary followup inspection required to close this item,'

those inspections are scheduled and will be completed in accordance
'

with programmatic requirements.

i
Conclusions'

.

i
<

' The results of Region II inspections indicate that there is no substan-.
tial evidence to support the contention of an inadequate' quality assur .

1 ance program for vendors which could preclude the system from per-
forming its' intended function and thus compromise plant safety.

.

The results of NRC inspections performed between the years 1980
'-

and 1983 show that the HVAC contractor is fabricating, inspecting and
erecting the HVAC system consistent with applicable code and specifica-

,

;. tien requirements and NRC commitments. Although certain deficiencies
; . have been identified in the area of QC inspections and QA/QC records,.

I
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these appeared to be isolated cases These inspections found no evidence
of unqualified welders fabricating safety related welds or flawed welding
procedures being used to perform this work. The staff finds no basis for
requiring additional measures other than those planned during imple-
mentation of the routine NRC inspection program.

Based on review of the NRC staffinspection program findings, review
of the SIE report and subsequent review of the petitioner's identified
SIE findings, the staff concludes that DPC has developed and imple-

'

' mented an acceptable vendor control program.'
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Cite as 20 NRC 226 (1984) ~ DD 84-17

UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

OFFICE OFINSPECTION AND ENFORCEMENT

Richard C. DeYoung, Director

in the Matter of Docket Nos. 50 329
50 330

(10 C.F.R. I 2.206)

CONSUMERS POWER COMPANY,

(Midland Plant, Units 1 and 2) July 24,1984

The Director of the Office ofInspection and Enforcement denies a re-
quest by Billie Pirner Garde of the Government Accountability Project
on behalf of the Lone Tree Council and others requesting that the Com-
mission take action with respect to the Midland Plant.

TECHNICAL ISSUE DISCUSSED: QUALITY ASSURANCE
PROGRAM

The Commission requires all licensees to develop and implement a
quality assurance program to be applied to the design, fabrication, con-
struction and testing of the structures, systems and components of its
facility.

TECHNICAL ISSUE DISCUSSED: REMEDIAL PROGRAMS

The requirements imposed on licensees by Appendix B, together with
the licensce's own qualit, assurance program, are usually sufficient to
ensure that a power reactor is constructed in accordance with NRC
requirements. However, in certain cases, construction quality weakness-
es have been of such magnitude that the NRC has found that it needs to
impose additional controls to ensure that the facility is being constructed

in a quality manner. Under such circumstances,-the NRC has required,
-

.
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licensees to undertake a remedial program to ensure that the construc-
tion of the facility is in accordance with NRC requirements.

DIRECTOR'S DECISION UNDER 10 C.F.R. I 2.206

By letter to the Commissioners dated February 10,1984, Billie Pirner
Garde of the Government Accountability Project, on behalf of the Lone
Tree Council and others (hereinafter referred to as the petitioners),
requested that the Commission take three actions with respect to the
Midland Plant.' The petitioners asked that the Commission: (1) require
all ongoing work at Midland, including the soils work, be included in the
Construction Completion Plan (CCP) required by the Confirmatory
Order for Modification of Construction Permits issued on October 6,

i 1983; (2) remove the Midland licensee, Consumers Power Company,
from managerial responsibility for quality assurance and quality control
at Midland, to be replaced by an independent third party reporting simul-
taneously to the NRC and Consumers; and (3) increase the staffing for
the Midland Section of the NRC Region 111 Office of Special Cases.2 The
Commission has referred the petitioners' letter of February 10,1984 to
the staff for treatment as a request for action pursuant to i 2,206 of the
Commission's regulations.

The petitioners' present request is similar to relief they sought in a pe-
tition submitted on June 13, 1983. I issued two Director's Decisions
with respect to that petition which granted in part and denied in part the

I While this decision was in final preparation, Consumers Power Company announced that the Midland
project would be shut down. Thus it may be that this matter is now r.)oot. However, smce the construc-
tion permits are still in effect for the plant,it is appropriate to complate action on this petition.
2 The petitioners initially requested that the staff of the Midland secuon of the office of special Cases

be increased tr6 a petition filed with the Commission on June 13,1983. In my decision on that petition.
DD-83-16,18 NRC 1823 (1983). I noted that the petitioners' request to increase the number of NRC
personnel assigned to the Midland section did not fall within the scope of requests contemplated by 10
C.F.R. I 2.206, as the request related to a matter of internal Commission organization and staffing.

e
4

Likewise, I will not consider the renewed request in this decision. section 2.206 of the Commission's
regulations permits any member of the pubhc to petition directly to the Dioctors of Nuclear Reactor
Regulation. Nuclear Material safety and safeguards, or Inspection and Enforcement, as appropriate, to
institute a proceeding "to modify, revoke or suspend a license, or for such other action as may be
proper " In essence, i 2.206 permits interested members of the public to request initiation of a
proceeding, as contemplated by 10 C.F.R. I 2.206(a). Requests to augment regional inspection person.
net, however meritorious, do not fall within that class of requests for rehef provided for under
{ 2.206(s). In any event, I am satisfied that, given agency resources, sufHeient inspection efrort is beirig
expended on the Midland project. It should be noted that the ofrace of special Cases was dissolved bya

Reaion Ill in March 1984. The Midland section was transferred intact to the Division of Projects and
i Resident Programs and reports to the Construction Branch Chief m that civisiocL The Midiand Sessive

consists of a section Chief, a project inspector, a soils inspector, a resident site supervisor, a senior ress-
dent inspector and a resident inspector. In addition, other Region based inspectors and consultants from
national laboratories provide technical assistance to the Midland section as necessary.
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requested relief. See DD-8316,18 NRC 1123 (1983), supplemented In
DD 84-2,19 NRC 478 (1984). Issued concurrently with each decision
was a confirmatory order, the first permitting the licensee to continue -
construction only in accordance with its construction completion pro-
gram (see - 48 Fed. Reg. 46,673 (1983)), and the second requiring the.
licensee to obtain an independent evaluation of its management of the .
Midland project (see 49 Fed. Reg. 2562 (1984)). To support their pres-
ent request, the petitioners have " updated" the factual bases of their
previous petition. The petitioners point to "a series of financial,
construction, legal and regulatory setbacks" at Midland in recent
months which are offered in support of the requested relief. These set--
backs include (1) litigation brought against Consumers Power related to
the cancellation by Dow Chemical Company (Dow) of a contract to pro-

-

vide steam; (2) stockholder suits against the licensee; (3) slippage of the
scheduled completion date for Midland; (4) results of a Brookhaven Na-

. tional Laboratory study of the Midland diesel generator building; (5) fail-I*

ure of the licensee to " map" all cracks in the Midland Auxiliary
Building; and (6) the licensee's violation of the Midland construction.

y permits in excavating soil from a deep-Q duct bank without prior NRC
authorization. Although this new information appears to have little bear-
ing on the relief requested in the petition, the staff has nevertheless care-
fully considered the information in the course of its review. However,
the information, which is well known to the staff, is not of sufficient
weight to persuade me to grant the requested relief. .

The first and second developments cited by petitioners relate to allega-
tions made by various parties in litigation against the licensee. Among
these allegations is the assertion that Consumers Power representatives
"made fraudulent misrepresentations and nondisclosures" to Dow,
made false statements, and omitted and concealed information regarding

; the cost and completion schedule of the Midland Plant which deceived
potential investors about the stability of the project. See Petition at 2 3.
As acknowledged by petitioners, these allegations are the subject of-

. ongoing litigation to which the licensee is a party,it would be inappropri-t

! I
ate at.this time for the staff to take action on the basis of allegations
raised but as yet unproven with respect to the licensee's representations

4

to Dow. It should also be noted that the Midland Ator.iic Safety and
Licensing Board has admitted two contentions based on Dow's complaint
into'its proceeding. The first contention concerns whether the licensee,.

l

misrepresented its time schedule for completion of Midirnd to.the
NRC, including the NRC staff and the Licensing Board. The secord con-
tention goes to whether the licensee relied on test results it knew to be,

;'

..

invalid to fulfill NRC regulatory requirements. The Board also denied a-

|' I
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i
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motion without prejudice by one of the intervenors to hold open the
record pending completion of the Dow lawsuit to enable renewal of the
motion to supplement or reopen the record should the Dow lawsuit
uncover information of significance to that proceeding not otherwise de .
veloped in the record. See Ccasumers Power Co. (Midland Plant, Units 1^

!
and 2),' LBP 84-20,19 NRC 1285 (1984). Likewise,'should informationi
be developed in the courr.e of the Dow litigation which might bear on ."

the licensee's ability to construct a nuclear facility in accordance with
NRC regulations, the NRC staff would evaluate such information and
take appropriate enforcement action at that time.

The petitioners call attention to an incident they term as "the Caseload*

Forecast Panel Controversy" as further support for their request. Of con-
cern to the' petitioners was the timing of the staff's release in December
1983 ofits estimate of September 1986 as the planning date for comple-
tion of the Midland Unit 2 licensing review process. In addition to accus-g

ing the staff of " impropriety . . . in withholding significant information
regarding the incredulity of CPCo's completion schedule estimates

} . . . ." petitioners argue that, had the staff's Caseload Forecast Panel dis-
closed its estimate earlier, particularly in May 1983, the licensee would
not have been able to " portray false and misleading information to
potential investors." Petitioners also allege that the licensee had knowl-
edge of the Caseload Forecast Panel's May estimate and "successfully
managed to get NRC release of the information quashed." See Petition
at 3-4.

Preparation of forecasts by the Caseload Forecast Panel is used by the
NRC as a method of internal resource allocation. The Midland Licensing
Board has stated that: - Scheduling per se is not an issue in the -"

[ Midland) proceeding. Nor, standing alone, would it properly be an.

issue. It has neither safety nor environmental significance." Consumers
Power Co. (Midland Plant, Units I and 2), unpublished Memorandum
and Order (May 25,1984). The staff takes a similar view with respect to -
this issue in considering whether to grant the requested ' relief.
Scheduling, in and of itself, has no safety or environmental significance,
and petitioners have not set forth any facts which would indicate that
scheduling has safety or environmental significance such that the
requested relief should be granted.

The petitioners also pomt out that, subsequent to the submission of ~
1:

their June petition, a Brookhaven National Laboratory study, conducted
at the request of the NRC concerning the structural integrity of the Mid-
land diesel generator building, concluded that "the DGB could not meet
federal regulatory standards for the Midland project, but it would proba-

~

bly be acceptable." Petition at 4. The petitione'rs also note that there ap-
*

,

*
.,

,
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pears to be a " seemingly unresolvable controversy between numerous
professionals" as to the conclusion of the Brookhaven study. Id.'

The structural integrity of the Midland diesel generator building has
been the subject of extensive litigation before the Atomic Safety and,

Licensing Board. Currently pending before the Licensing Board is a
motion to reopen the record based upon the results of the Brookhaven '

review. Consumers Power Co., Nos. 50-329/50-330-OM/OL, Transcript
i- at 22,679 (December 3,1983). The adequacy of the diesel generator
i

building is a matter which bears on the decision to grant an operating
! license for the Midland facility. Accordingly, the issue is more appropri-'

ately addressed in the ongoing operating license proceeding and not as a'

request for enforcement action under 10 C.F.R. I 2.206. Pac (/lc Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CLI 81-6,13 NRC 443, 446 (1981). C.f RocAford League of Women

!
Voters v. NRC,679 F.2d 1218,1222 (7th Cir.1982). It should be noted'

that while the Board does not have the authority to take enforcement
action against the licensee, it does have the ability to deny Consumers
Power an operating license for the Midland plant.3 Should testimony be-

developed which would indicate that enforcement action might be
appropriate, the staff would consider such action at that time.<

i The petitioners call the staff's attention to the licensee's failure to
; " map" all of the cracks in the Auxiliary Building as new information
!

which would support petitioners' present request. See Petition at 5. In-

; adequate compaction of soil at the Midland site has caused a problem3

with the settlement of soil, and cracks have been observed in several
; buildings on site, including the Auxiliary Building. The licensee became

aware of the cracking several years ago, and undertook a program to
chart or " map" those cracks in order to evaluate the condition of,
among other things, the Auxiliary Building. Accordingly, the licensee

'

committed to develop a monitoring plan to detect differential settlement
of the structure and the propagation and enlargement of new and exist-'

ing cracks, along with an independent evaluation of conditions exceeding-

predetermined limits as set by the staff and a crack monitoring program'

I acceptable to the staff. See Safety, Evaluation Report, Midland Plant,
Units 1 and 2, NUREG-0793, Supp. No. 2,13.8.3.5 (October 1982).

t
Discussions between the staff and licensee in late 1983 and earlier this'

year indicated that the licensee had not undertaken the extensive crack
mapping that NRC staff members had understood would occur for the -,

i
,

i
> ..

*

A'
'

3
See Censumers Pe=er Ca (Munend Plant. Units I and 2). ALAa474.13 NRC 1801. I10243 (1982).
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Auxiliary Building. Instead, the licensee had only mapped cracks located
in.the calculated high-stress areas of the Auxiliary Building. An agree <

_ ment was reached between the staff and licensee w ere n t e licenseeh i h

would expand its crack-mapping program based upon a survey of the
~

entire Auxiliary Building. See Letter to J.J. Harrison, NRC isegion III
;

- from J.A. Mooney, Consumers Power Co. (February 8,1984). Unlike-*

petitioners, who characterize the licensee's failure as demonstrating a
lack of regulatory responsibility, the NRC staff considers the crack-
mapping episode to be the result of a miscommunication between the
staff and licensee as to a difficult technical issue for which enforcement.
action would be inappropriate.

The sixth development the petitioners view as supporting their request
concerns the enforcement action taken against the licensee for violating
its construction permits by allowing excavation of a deep-Q duct bank
without prior approval from the staff. Petition at 5-6. Rather than impos-
ing a civil penalty for the violation, as petitioners would have preferred,
the licensee was ordered to obtain an independent appraisal of its site,

and corporate management organizations for the Midland project. Sec 49
Fed. Reg. 2562 (1984). The choice of a remedy for a violation is "within
the sound judgment of the Commission, and not forcordained." See Peti .
tion for Emergency and Remedial Action, CL178-6, 7 NRC 400, 406
(1978). The NRC Enforcement Policy describes the Enforcement sanc-
tions available to the Commission and specifies the conditions under
which each may be used. Among the available sanctions are both civil '
penalties and orders. See 49 Fed. Reg. 8583 (1984). To have imposed a
civil penalty for the construction permit violation at Midland may have
avoided a possible underlying problem' involving the adequacy of the
project's management. By requiring an independent management
appraisal, the licensee is subjected to a critical evaluation of its project
and may, depending on the findings, be required to implement appropri-!

| ate changes to its management system. It is to be noted that although'

the staff considered the possibility of a civil penalty, I determinedf on
,

balance, that a management appraisal would more readily address the
I root causes of the violation and achieve the corrective action needed to
! prevent similar violations at Midland in the future.This decision certain-

ly did not undermine NRC Region ill, as petitioners infer, and the Re-!

gional Administrator for Region 111 concurred fully in the management
appraisal order. Although petitioners may not agree with my judgmenti
in this regard, no factual basis has been provided for concluding that I

,

|
--

. .
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abused my discretion in issuing the order requiring the licensee to con-
'

duct an independent management appraisal.*
Beyond these six factual developments, the petitioners also set forth

additional information in support of their specific requests for relief. In
this regard, petitioners contend that occurrences at the Midland site sub-
sequent to issuance of the October 1983 Director's Decision demonstrate
that the position taken by the stafT in the decision with respect to the
CCP was premature and that the scope of the CCP should include "all
ongoing activity" at the Midland site. Petition at 6-7. The petitioners
also contend that the results of two NRC investigations completed subse-
quent to the submittal of their June petition provide justification for
removal of the licensee from managerial responsibility for quality assur-
ance activities at Midland. See Id. at 7-8. However, none of the informa-
tion cited by the pet:tioners in support of their present request provides
the staff with substantially new information such that institution of the
reliefis warranted. Accordingly, for the reasons set forth below, the peti-
tioners' specific requests are denied.

INCLUSION OF ALL ONGOING ACTIVITY AT MIDLAND
UNDER CONSTRUCTION COMPLETION PROGRAM

On October 6,1983, a Confirmatory Order for Modification of Con-
~

struction Permits was issued for the Midland Plant which required the
licensee to complete construction of the Midland facility in accordance
with its Construction Completion Program (CCP), dated August 26,
1983. Sec 48 Fed. Reg. 46,673 (1983). The CCP was prompted by the
discovery of construction deficiencies in equipment and components
within the Midland diesel generator buildin. in conjunction with earlier
quality implementation problems in which corrective actions had raised
e gectations of performance improvements. Accordingly, the CCP was
developed to address the deficiencies in those areas of the Midland fa$ili-
ty for which the Bechtel Power Corporation, the Midland architect-
engineer and constructor, exercised quality control and quality assurance
responsibility. See DD-8316, supra.18 NRC at 1127. The CCP re-
quires, with the exception of four principal areas, reinspection and neces-
sary work or rework of the Midland facility. Id. at 1126 28. Petitioners

!

4 Nor are petitioners aggnewed by the deciseon against issuance of a civil penalty. In fact. the petition-
ers' representative has encourased the stafr in identify the underlyine esoges nr she penh8 ems at the M+
land project. See, e s., statement or Bdlie Pirner Garde (submitted at NRC Commission Meeting.
Washington. D.C.. Aprd 25.1984) at 4- *
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now request that "all ongoing activity" at Midland, including the reme-
dial " soils work," be included in the CCP. See Petition at 6.

In support of their request that the CCP be expanded to include all
ongoing activity at the site, petitioners point to the following factors:

* "recent disclosures and identified problems (such as the identification of
cracks in the Auxliliaryl Buildins)" which allegedly indicate that the licensec

* cannot be taken at its word;
t
' e information supplied to G AP ithe Government Accountability Project) but not

yet provided to the NRC, which allesedly indicates that the licensee actively
" covered up" problems with installation of the HVAC system instead of repair.
ins the items; and

e failure of the pipe hanser and electricat inspections to disclose information
siven to the NRC by other sources including several G AP witnesses.

Id. at 7.
From the examples cited in support of their request, it appears that

petitioners view the CCP as a defect reporting program. While some of
the deficiencies discovered at Midland may indeed be reportable to the
NRC und:r 10 C.F.R. 6 50.55(e) or other applicable reporting require-
ments, the primary purpose of the CCP is to ensure the licensee applies
sufficient attention to the quality of past and future construction at the

! Midland site. The Commission requires all licensees to develop and
implement a quality assurance program to be applied to the design,
fabrication, construction and testing of the structures, systems and
components ofits facility. See -10 C.F.R. Part 50,' Appendix B. The Com-
mission defines quality assurance as:

all those planned and systematic actions necessary to provide adequate confidence
that a structure, system, or component will perform satisfactorily in service. Quality
assurance includes quality control, which comprises those quality assurance actions
related to the physical characteristics of a material, structure, component or system
which provide a means to control the quality of the material, structure, component,
or system to predetermined requirements.

10 C.F.R. Part 50, Appendix B_, Introduction.
The requirements imposed on licensees by Appendix B, together with

( the licensee's own quality assurance program, are usually sufficient to
; ~ ensure that a power reactor is constructed in accordance with NRC
I

requirements. However, in certain cases, construction quality weakness-
es have been of such magnitude that the NRC has found it needs to
impose additional controls to ensure that the facility is being constructed

. in a quality manner. Under such circumstances, the NRC has required
-

5
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I
licensees to undertake a remedial program to ensure that construction of

I the facility is in accordance with NRC requirements. See, e.g., Cincinnati
Gas a ' Electric Co. (William H. Zimmer Nuclear Power Station),

I CLI-82 33,16 NRC 1489 (1982); Public Service Co. o/ Indiana (Marble
Hill Nuclear Generating Station, Units 1 and 2), CLI 80-10,11 NRC
438, 442-43 (1980).

Because the problems discovered with the Midland diesel generator
building indicated a significant breakdown in the quality assurance pro-
grams of Consumers Power Company and Bechtel, the NRC strongly
suggested that the licensee develop a remedial program to verify the ade-
quacy of Bechtel's past work, and ensu.e that any necessary rework, as
well as new work, meets the Commission's quality assurance standards.
The licensee agreed to develop such a program. The CCP is an extraordi-
nary remedy meant to give the NRC additional assurance that adequate
remedial action is being taken to identify existing problems in past con-

I struction and to ensure that future construction conforms to Commis.
sion requirements. The CCP does not relieve the licensee from responsi-
bility for implementing the quality assurance program the licensee was,

required to develop in accordance with Appendix B. The licensee's ap-
proved quality assurance program remains in effect for all work, includ-
ing Bechtel activities,5 undertaken at Midland.

Of the work presently in progress at Midland, four principal areas are
unaffected in whole or in part by the CCP: (1) installation of the nucle-
ar steam supply system (NSSS), (2) installation of the heating, ventila-
tion and air-conditioning (HVAC) system, (3) performance of the reme-
dial soils work, and (4) reinspections of pipe hangers and electrical
cable. As explained in my earlier decision, separate remedial programs
had been developed for the soils work and reinspections of pipe hangers
and electrical cable. See DD-8316, supra,18 NRC at 1127. The diesel
generator building inspection findings, which prompted development of
the CCP, were not applicable to other principal areas of ongoing activity
at Midland, such as the installation of the NSSS and HVAC systems. See
/d. at 1127-28. The petitioners have not provided additional information
which would persuade me to broaden the CCP beyond its present scope
as a program to remedy the quality assurance deficiencies of the licensee
and Bechtel. Each of the excluded systems, and the reasons for this
determination, are more fully described below.

;
Petitioners have not provided the staff with information which would

i demonstrate such serious problems in the HVAC area to require imple-
t.
i'

3 The Bechtel quahty assurance program has been integrated into' the hcensee's quahty assurance.
.

program.

i
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;
mentation of an extraordinary remedial program such as the CCP. As a
result of problems found in the HVAC area in 1980, the licensee as-

: . sumed the HVAC quality control inspection function from the HVAC'

contractor. Subsequently, the staff has generally been satisfied with the
4

licensee's performance in this area. In addition, a special safety inspec-

|
tion was performed by members of the Region 111 staff and the NRC
OfYice of Nuclear Reactor Regulation from May 10,1983 through Febru-
ary 19,1984, to evaluate technical allegations relating to HVAC design
and construction activities at Midland. See Inspection Reports -,

1

50 329/83-08; 50-330/83 08 (March 7,1984). Consumers Power
Company provided an adequate resnonse to the NRC on June 8,1984.4

Assuming that the corrective action associated with the identified viola-'

tions is effective, the NRC will be able to conclude that the installed -
_

<

- HVAC systems and components at Midland are acceptable and that an
adequate quality assurance program is being implemented with regard to

| ongoing HVAC activities.
Petitioners also state, without further amplification, that the pipe

,

<

hanger and electrical cable inspections, currently in progress have failed
to identify construction deficiencies reported to petitioners by their

4

" sources." See Petition at 7. As explained in the previous Director's
Decision, reinspection of pipe hangers and electrical cable were not

; included in the reverification phase of the CCP because reinspection was
,

being accomplished under a separate commitment to the NRC. DD 83-'

16, spra,18 NRC at 1127. In October 1982, the licensee began to rein-
spect all previously installed Class IE cables. The electrical cable rein-
spections were performed by Midland quality control personnel who had
completed training on all aspects of cable pulling. An anonymous allega-
tion made in a television interview was also taken into account in plan-
ning the reinspections. As a result, additional inspection criteria relating

; ;
' to cable coding were added. All personnel assigned to participate in the -

reinspections received training on the additional reinspection criteria
relating to cable coding. On May 19, 1983, the licensee completed the
reinspections of all previously installed Class IE cables. To date, defi-

:
ciencies identified as a result of the cable reinspection program have
been documented and will be remedied by the licensee. Since petitioners

I have not identified those elements of the cable reinspection program
they view as inadequate and, based upon NRC inspections, the program .
appears to be working, inclusion of electrical cable reinspection in the
CCP is not necessary at this time.'

The pipe hanger remspecuons are stillin progress with approximately;
30% having undergone reinspection. The licensee has developed a spe-

) ciel quality control instruction which is being u' sed by quality assura.nce
.
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personnel who have received training pertaining to that instruction. To
date, no deficiencies in the hanger reinspection program have been

f identified which would warrant reinspection of the hangers beyond that
required by the current reinspection program, and petitioners have not
identified any amts of the reinspection that they view to be inade-
quate. Since the existing reinspection program appears to be accomplish-
ing the same results as it would ifincluded in the.CCP, no benefit would
be gained by including the pipe hanger reinspections in the reverification
portion of the CCP. In any event, the NRC plans to perform followup in-
spections to assess the adequacy of the hanger, as well as cable reinspec-
tion programs. All repairs, modifications, and tiew work involving safety-
related electrical cables and pipe hangers will, however, be accomplished
in accordance with the second or construction phase of the CCP.

The remedial soils program, which prohibits the licensee from per-
forming certain specified activities without explicit prior approval from

i the NRC staff, was incorporated into the Midland construction permits
by amendment dated May 26,1982 in accordance with an order of the

I Atomic Safety and Licensing Board. See Consumers Power Co. (Midland
Plant, Units I and 2), LBP-82-35,15 NRC 1060,1072 73 (1982);-47
Fed. Reg. 23,999 (1982). Successful implementation of both the CCP

'

and the remedial soils program are conditions of the Midland license.
Accordingly, enforcement action can be taken for violation of either
program. The remedial soils program implements the philosophy behind
quality assurance in ensuring that soils work activities are identified and
well documented, that training has been provided to the personnel in-
volved in implementing the program, that inspections of all work have
been accomplished by trained personnel, and that ongoing work is con-
trolled by written procedures and instructions. Since both the soils pro-
gram and the CCP are programs closely monitored by the NRC, no sub-

s
.

stantial purpose would be served by including the remedial soils work as
part of the CCP.

Nuclear steam supply system installation was initially excluded from
the CCP because there had been no indication from NRC inspections
that significant quality assurance problems existed with those systems.
See DD 8316, supra.18 NRC at 1127. The NSSS was designed and con-
structed by Babcock and Wilcox pursuant to its own quality assurance
and quality control programs. NRC inspections of the NSSS have not
identified problems that would indicate Babcock and Wilcox's work

c
.-

v
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should be reinspected and petitioners have raised no facts in their pres-'

ent petition to support inclusion of this system in the CCP.*
Upon a consideration of the bases stated by petitioners, I find no'

reason to require that the CCP be expanded to include those ongoing ac-
tivities at Midland not presently encompassed within the program.

REMOVAL OF THE LICENSEE FROM MANAGERIAL
RESPONSIBILITY FOR QUALITY ASSURANCE AND

QUALITY CONTROL

In response to the discovery ofimplementation weaknesses, the licen-
see has restructured its quality assurance program over the past several
years, in 1980, the licensee reorganized its quality assurance department
into the Midland Project Quality Assurance Department (MPQAD) and
increased the involvement of high level Consumers Power Company

| management in onsite quality activities. MPQAD took over the quality
control function for HVAC installation from the Zack Company follow-

)
ing the identification of Zack quality problems in 1980 and NRC's is-
suance of a civil penalty for the Zack quality problems. In September'

1982 the quality control functions of Bechtel were integrated into
MPQAD at the suggestion of the NRC. More recently, the licensee has
instituted the CCP, which includes an extensive reinspection of con-
struction work to verify the quality of the work. These changes have in-
creased the licensee's involvement in assuring the quality of plant
construction.

The petitioners continue to be skeptical of the licensee's ability to
manage the Midland quality assurance and quality control programs. As
a result, petitioners renew a request raised in their June 1983 petition to

e During the review process ror my previous decision. It was noted that a QC Activities lloid was
placed on the CPCo llanger Asinspection Program on June 29.1983, because of problems detected with
the Bechtel drawing and design change control system. As a result or this problem, a nonconrormance
report was later lasued that directly impacted Babcock and Wilcom Nsss construchon acuvities, caus.ng
them to be stopped. Also, concurrent with issuance of my dectsson a semilar problem was identiried on
october 3.1993, and a stop-Work order was issued by Consumers Power Company regarding Bechtel

,

drawing and design change documents. Again the Babcock and Welcos construchon activihes were af-
fected and construchon was halted. See Board Notincation 83162. subsequent to my decisien, an addi-
tional stop-Work order was issued on october 22.1983, that halted af site construcuon work becausej or addauonal problems that were round rehung to the Bechtel dessen documentauon system. As a result
of the siop Work order Babcock and Wilcos work again had to be discontinued see Board Notincanon

e

93.l A1 end 84 0g1. Problems were properly 6dentined and adequate corrective actions were taken. The
NRC and the independent third. party overviewer (stone & Webster) reviewed trie probiem ident.rne-
tion and correcuve action. The pornon of the stop Work order pertaimas to Baticock and Wilcos con- ,

struction activiues was released on February 8.1984. The Babcock and W61 con Nsss construchon work
resumed shortly thersarter. This stop-Work order was toisily lined on >f arch 23.1984.

"-

t
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remove the licensee from responsibility for the quality assurance pro-
gram at Midland, to be replaced by an independent third party which
would report simultaneously to the licensee and the NRC. In support of
their present request, petitioners reference the results of two
investigations. The first investigation' concerned whether false state-
ments were made by an employee of Bechtel to the NRC staff during a
meeting and in a subsequent telephone call. See Petition at 8. A second
investigation, conducted by the NRC Office ofInvestigations (OI) into
the events surrounding digging below a deep-Q duct bank without prior
NRC authorization, concluded that the licensee had violated its con-
struction permits. The petitioners rely on these investigations, and an
ongoing O! investigation into an allegation that information concerning
soils settlement was withheld from the NRC, as well as the licensee's
lack of knowledge as to the extent of the cracks in the Auxiliary
Building, and the litigation the licensee is presently involved in as fur-
ther justification for removal of the licensee from quality assurance

'
responsibilities. Id.

The first investigation " failed to provide conclusive evidence that a
!

material false statement was made . . ." and no enforcement action was
taken. See Letter to J W. Cook, Consumers Power Co. from J.O.
Keppler, NRC (January 18, 1983); Inspection Report Nos.
50 329/8213,50-330/8213. The Regional Administrator did, however,
urge the licensee to emphasize to its personnel and contractor personnel
the importance of providing accurate information to the NRC and in-
dicated that strong enforcement action would be taken should a material
false statement be established. The staff has not identified any pattern of
this type of conduct on the part of the licensee and does not consider
this incident of such significance to warrant removal of the licensee
from managerial responsibility for the Midland quality assurance
program.

In view of the history of quality assurance problems at the Midland
site and the results of the deep-Q duct bank investigation referenced by
petitioners, a Confirmatory Order was issued on January 12,1984 which
found that the licensee had not met the terms of its construction per-
mits. The order requires the licensee to obtain an independent appraisal
of site and corporate management organizations and functions at
Midland. The appraisal is to evaluate the licensee's current organization-
al responsibilities, management controls, communications systems and

' Pehtsoners refer to the inveseigation as one conducted by the o# ice of laveshganons (01). The in.
vessagshon was actually conducted by seg6on Ill's entercensent and investigation seat, sence 01 had not
been crossed at the tiene the invescapahon was commenced
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! practices, both on site and between the licensee's corporate offices and '
.

the site. The appraisal will also include a review of the licensee's site and
|

g corporate construction management involved in the Midland project to
determine their capability and competency for managing construction ac-'

tivities consistent with regulatory requirements. The appraisal is also ex-
pected to develop recommendations where necessary for improvements
in management communications, controls and oversight. 49 Fed. Res.
2562 (1984). The licensee's appraisal plan was recently reviewed by the
staff and approved by the Regional Administrator of NRC Region III.8

The Midland management appraisal is expected to identify any orga-
nizational deficiencies which need to be corrected. Upon receipt of the
results of the appraisal, the Confirmatory Order required the licensee to
consider the appraisal's recommendations, if any, and provide to the
Region 111 Administrator an analysis of each recommendation, the
action to be taken in response to each recommendation and a schedule
for accomplishing such actions. The management appraisal should ad-

,
dress the concern raised by petitioners.

At the time the petitioners' request was filed, the NRC staff had not
yet completed its special inspection into allegations regarding the imple-

I mentation of the quality assurance program with respect to the Zack
Company's work on the Midland HVAC system. That special inspec-
tion, which involved five Region ill inspectors, three representatives of
the Office of Nuclear Reactor Regulation, and 1142 total inspector.
hours, has now been completed. Of particular concern to the petitioners
was the licensee's failure to notify the NRC of deficiencies in Zack's
material certification records. The NRC inspection team concluded that

i inadequate pmcedures for the identification and evaluation of deficien-t'

cies to determine reportability under 10 C.F.R. i 50.55(e) very likely,

*

contributed to the licensee's failure to report the deficiencies. See In-
i

spection Report Nos. 50 329/83 08 and 50 330/83 08, at 8. Enforcement2

action was taken against the licensee through issuance of a Notice of Vio-
lation for failure to report Zack deficiencies under 10 C.F.R. l 50.55(e).
See Letter to J.W. Cook, Consumers Power Co., from J.O. Keppler,,

NRC Region 111 (March 7,1984). The licensee has instituted corrective
r

: action. Major revisions have been made by the licensee to its program
! for identifying and evaluating conditions for reportability under

150.55(e). Region 111 will continue to evaluate the licensee's perform-
|,
- ance to determine the adequacy of the revised procedures. In view of'

i
1

8 See Letter to 10. Keppler. NRC Reg 6on III, rrom J.w. Cook. Consumers Power Co. (Marsh 7
1984) (enclosing independent Management Appraisal Flan or Cresep. McCosmus. and Paeet and

! TERAh Letter trom J o. Keppler (May 11. 1984) (approvms management plans or Cresap. .

'
I McCormnk, and Paget and TERA). .~

*

i

|
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the licensee's actions, and the relatively less serious safety implications
of the HVAC systems, the violation is not of such significance as to war.
Tant removal of the licensee from responsibility for its quality assurance .
program.

Petitioners also point to the " multiple" investigations conducted into
the activities of the licensee at Midland as justification for requiring the
licensee to retain an outside organization to manage the quality assur-
ance program. As precedent for their request, petitioners reference the
staft's action with regard to H.J. Kaiser at the Zimmer plant. The two
situations, are not, however, comparabic. At Zimmer, the question
before the staff was whether to approve a proposed Course of Action for
verification of the quality of construction and for completion of construc-
tion should Kaiser continue as constructor of the plant. Based upon in-
vestigative information, the staff advised Cincinnati Gas & Electric
Company that the staff would not approve the Course of Action should
Kaiser be retained as constructor.' In Zimmer, retention of the
constructor, not the licensee, as in Midland, was at issue. At no time
was serious consideration given to removing the licensee, Cincinnati,

Gas & Electric Company, from responsibility for the Zimmer quality
assurance program. Strong action was taken at Zimmer as deemed neces-
sary. Similarly strong action, albeit different from Zimmer, in the form
of the CCP, has been taken at Midland.

The staff has observed ihat ihe licensee's performance at Midland has
improved in recent months. Following the NRC's identification of prob-
lems within the diesel generator building in late 1982, the licensee took -
positive management action to resolve NRC concerns and to strengthen
its management to improve its capability to assure the quality of con-
struction of the Midland facility. Work was stopped in most areas, per-
sonnel changes were made, additional staff were hired, and inspectors
were retrained. Through implementation of the CCP, work is being
reinspected, and future construction work will be overviewed by an inde-
pendent third party. Moreover, an independent party, the TER A Corpo-
ration, is conducting a design verification program. The licensee is
making progress in the remedial soils area and the soils overview group
has expressed satisfaction and confidence in the soils work being accom.
plished. Likewise, the NRC has not identified recent quality problems in'

the soils area. Despite this improved performance, intense overview of
the soils work will continue. The staff's close inspection scrutiny will

I
i

i.

I 'Sn Letter to w.H. Dickhoner. Cincinnati oss & Electric Co.. from U E Keppler. NRC (November
i u. ,,m
4
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! continue until confidence in the licensee's abilities to implement its
quality assurance program are fully restored.18

Should their request to remove the licensee from quality assurance;
' control responsibilities be denied, petitioners argue that there is an im-

mediate need for removal of the licensee from managerial responsibility
for the quality verification portion of the CCP pending the completion
of the management appraisal. See Petition at 9. The petitioners base this
request on the preliminary findings of nonconformances by the Stone &
Webster Er.gineering Company, the third party retained to overview the
implementation of construction under the CCP. The staff has reviewed
the Stone & Webster Nonconformance Identification Reports which -
document identified nonconformances in the quality verification portion
of the CCP. Based on this review, the staff has concluded that the non-
conformances identified to date do not support the petitioner's state-
ments that there is an immediate need for removal of the licensee from
manageridl responsibility of the CCP. Indeed, a properly planned and
executed, independent third-party overview program will and should
identify a certain amount of problems. In all events, a properly planned
and executed quality assurance program will and should identify most, if
not all, problems. See Union Electric Co. (Callaway Plant, Unit 1),
ALAB 740,18 NRC 343,346 (1983). The success of a quality assurance -
program lies with the program's ability to promptly identify and correct
conditions adveise to quality. See 10 C.F.R. Part 50, Appendix B, Crite-
rion XVI.

The CCP is designed to remedy the licensee's past problems with
implementation of its quality assurance program. The management ap-
praisal is designed to identify weaknesses in management. Additional ac-
tions may be taken based upon the recommendations of the independent
management appraisal. The expansion of the licensee's responsibilities
by MPQAD and the employment of an overviewer to monitor imple-
mentation of the CCP actions have improved the licensee's capabilities
in the quality assurance area. In view of the remedial programs currently

le The rollowing example is indicative or the hcensee's improved perrormance in the area or quality
assurance, and provides evidence that the hcensee's program is working. On october 22,1983, Consum-
ers Power Company's audit program identiried problems with the control or deman changes. The hcensee
leased nine stop. work orders halting nearly all anfety-related work. The hcensee's corrective actions
included an in-depth review or all Field Change Requests Fseld Change Notices, document control
registers, and affected drewmss and speciricatsona. Controlhng procedures were also revised and each -
control station was then updated with the most recent revision or controlled documents. The entire proc-
ese was reviewed by MPQAD. stone & Webster Engmeeting Company. the CCP overviewer, also audit.
ed the process to a*,vre that prnper problem identiscation. resolution, and corrective action was taken.
Although the NRC has not inspected this work, the hcensee reported that the nonconformances idents-
ried dunns the document review have no significant impact on hardware. The stop-work orders were

-

hned between January 19 and March 23,1984, and work has resumed on site. _
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in place at the Midland Plant, removal of the licensee from quality assur-
ance responsibilities is not necessary to ensure safe constructio 1 of the
facility. Accordingly, removal of the licensee from any of its quality re-t

sponsibilities is not warranted at this time.
Should Consumers Power Company fail to rehabilitate itself under the -

CCP and the management appraisal, it may face revocation ofits con-
struction permit and denial of an operating license.

CONCLUSION

Based upon the staff's review of the matters set forth in the Lone
Tree Council's petition, I find that there is no adequate basis at this time
to expand the scope of the CCP to include all ongoing work at Midland
or to remove the licensee from managerial responsibility for quality
assurance activities. The petitioners' request is therefore denied. A copy
of this decision will be filed with the Secretary for the Commission's
review in accordance with 10 C.F.R. j 2.206(c).

Richard C. DeYoung, Director
Office ofInspection and

Enforcement

Dated at Bethesda, Maryland,

| i this 24th day of July 1984.
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! DIRECTOR'S DECISION UNDER 10 C.F.R. I 2,206

INTRODUCTION

On May 30,1984, the City of liarrisburg, Pennsylvania (Petitioner)
filed a Petition pursuant to 10 C.F.R. J 2.206 requesting the institution
of proceedings pursuant to 10 C.F.R. J 2.202 to suspend indefinitely the
license of GPU Nuclear to operate the Three Mile Island Nuclear
Station, Unit No.1 (TMI 1) facility.1 The Petition was based upon al-
leged inadequacies in the emergency evacuation plan for the City of
Harrisburg, specifically, a concern that the emergency evacuation plan
did not adequately provide for the evacuation of the City of flarrisburg
in the event of an incident at the TMI I facility. The Petitioner further
requested that the TMI l facility not be permitted to restart unless and
until all municipalities located in the counties surrounding the facility
have adopted and approved emergency plans. For the reasons given
below, I decline to grant the relief requested and deny the Petition.

,

DISCUSSION,

At the outset, it must be said that Petitioner's compliance with 10
C.F.R. 5 2.206, the provision of the Commission's regulations under
which the Petition was submitted, is questionable. That regulation re-
quires that requests made pursuant to it shall " set forth the facts that
constitute the basis for the request." See 10 C.F.R. 5 2.206(a). See also

; Public Service Co. of New Hampshire (Seabrook Station, Unit 2),
CLI 84-6,19 NRC 975,979 (1984). The Petition is essentially devoid of
any factual information other than that the radiological emergency re-
sponse plan (referred to by the Petitioner as the emergency evacuation
plan) currently in place with respect to the TMI l facility for the City of
liarrisburg has been rejected by the City Council in Resolution No.
591984 passed on March 6,1984. The only suggestion in the Resolution
itself regarding a deficiency with respect to emergency planning for the
City of flarrisburg is the allegation that, in December 1981, the State
emergency planning agency, presumably the Per.nsylvania Emergency
Management Agency (PEMA), revised its plan for future evacuation of
Ilarrisburg to eliminate 85% of the City's population from the emergency
plan, it is this allegation that comprises the sum and substance of Peti-
tioner's request.

IGPU Nuclear is the successor in mierest to Metropohtan reson Company, er el. ih'e former operator -

of the TM11 rachhty.

244

|

- - . . _ _ - _ _ - - _ _ _ _ _ _ _ _ _ _ - _ - _ - _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ - _ - _ - _ _ _ _ - - _ - _ _ - _ .___ _ _ - _ . . _ _ _ - _ _ _ _ _ _ _ _ _ . _ _ - _ _ - _ _ _ _ _ - _ _ _ _ - - - _ .



\-

I
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF INSPECTION AND ENFORCEMENT

Richard C. DeYoung, Directc'r

in the Matter of Decket No. 50 289
(10 C.F.R. I 2.206)

METROPOLITAN EDISON COMPANY,
j

et al.
t (Three Mile Beland Nuclear

Station, Unit 1) July 27,1984
>

The Director of the Office ofInspection and Enforcemem denlea a pe-
tition filed by the City of flarrisburg, Pennsylvania requesting the insti-
tution of proceedings pursuant to 10 C.F.R. l 2.202 to suspend indeft-
nitely the license of GPU Nuclear to operate the Three Mile Island
Nuclear Station, Unit No.1.

LOW POPULATION ZONE: SIZE
!

Petitioner's request pursuant to 10 C.F.R. ( 2.206 is denied in tl.e ab-
sence of any substantive information calhng into quest!nn the adequacy
of the plume exposure pathway Emergency Planning Zone (EPZ) as cur-
rently configured or the emergency evacuation plannint elTorts within
the EPZ.

EMERGENCY PLAN: CONTENT
To the extent that various municipalities located in counties involved

with emergency planning have not adopted and approved emergency
plans, such action on their part is not necessary for and does not consti-
tute an impediment to adequate emergency planning. -

4
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DIRECTOR'S DECISION UNDER 10 C.F.R. I 2.206

INTRODUCTION

On May 30,1984, the City of Harrisburg, Pennsylvania (Petitioner).
filed a Petition pursuant to 10 C.F.R. J 2.206 sequesting the institution
of proceedings pursuant to 10 C.F.R. { 2.202 to suspend indefinitely the
license of GPU Nuclear to operate the Three Mile Island Nuclear
Station, Unit No.1 (TMI 1) facility.' The Petition was based upon al-
leged inadequacies in the emergency evacuation plan for the City of
liarrisburg, specifically, a concern that the emergency evacuation plan

'

'
did not adequately provide for the evacuation of the City of Harrisburg
in the event of an incident at the TMl 1 facility. The Petitioner further

'

requested that the TMI I facility not be permitted to restart unless ands

} until all municipalities located in the counties surrounding the facility
have adopted and approved emergency plans. For the reasons givenu

\ below, I decline to grant the relief requested and deny the Petition.
'

DISCUSSION

At the outset, it must be said that Petitioner's compliance with 10
C.F.R. j 2.206, the provision of the Commission's regulations under
which the Petition was submitted, is questionable. That regulation re-,

quires that requests made pursuant to it shall " set forth the facts that

'

constitute the basis for the request." See 10 C.F.R. l 2.206(a). See also
Public Service Co. of New Hampshire (Seabrook Station, Unit 2),
CLI 84 6,19 NRC 975,979 (1984). The Petition is essentially devoid of
any factual information other than that the radiological emergency re-
sponse plan (referred to by the Petitioner as the emergency evacuation

y' plan) currently in place with respect to the TMI l facility for the City of
flarrisburg has been rejected by the City Council in Resolution No.,

591984 passed on March 6,1984. The only suggestion in the Resolution
itself regarding a deficiency with respect to emergency planning for the

i City of flarrisburg is the allegation that, in December 1981, the State
emergency planning agency, presumably the Pennsylvania Emergency

3 Management Agency (PEMA), revised its plan for future evacuation of
Ilarrisburg to climinate 85% of the City's population from the emergency-

plan. It is this allegation that comprises the sum and substance of Peti-
tioner's request. _.

.

IGPU Nuclear is the successor en mierest to Metropolaan Edison Company, er et, the former operator
of the TMi I racship.3
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b in essence, the Petitioner questions the adequacy of the plume expo-
sure pathway Emergency Planning Zone (hereinafter referred to as the

: plume exposure pathway EPZ or EPZ) required by the Commission's
I regulations and for which evacuation planning is required. See 10

C.F.R. ! 50.47(c)(2) and Appendix E to Part 50. The Commission's
i regulations require unerally that the plume exposure pathway EPZ for
11 nuclear power plants shall consist of an area about 10 miles in radius,

} with the exact size and configuration of the EPZ to be determined in re-
F lation to local emergency response needs and capabilities as they are af-

f fected by such conditions as demography, topography, land characteris-
tics, access routes and jurisdictional boundaries. It appears from the Peti-

b tion that the City of Harrisburg is discontent with the EPZ currently in-

) corporated in the radiological emergency response plans associated with

( the TMI-l facility in that the EPZ does not include all of the City.2
F The adequacy of the EPZ for the TMI-l facility has already been deter-

mined by this agency. Tne EPZ for the TMI-l facility was litigated
y before an Atomic Safety and Licensing Board in the restart proceeding.3

There the Board considered a nurnber of issues related to the adequacy
of the EPZ adopted for use around TMI-1. Among the issues considered
by the Board was a contention seeking to extend the size of the EPZ

3

I boundary to include w cities of liarrisburg and York and the urbanized
i areas surrounding those cities.4 In its decision, the Licensing Board

recognized that the EPZ for TMl had been defined by the Pennsylvania
I Emergency Management Agency, the agency responsible for assuring

emergency preparedness for the Commonwealth of Pennsylvania. The.
Board found no evidentiary basis for disagreeing with the judgments

i reached by PEMA in this regard.5
These findings by the Licensing Board have been affirmed on appeal *

and these determinations were not disturbed by the Commission 2 Since
those determinations were reached, no significant new information has

i ,

1 developed which would call them into question. The Commonwealth of /

i

2 Emergency planning for the TMI-I facigny is an integrated efrort involving an onsite undity developed
'

radiological emergency response plan and offsite emergency plans including the Commonwealth of
Pennsylvania emergency response plan and supporting county and municipal plans- '

3Metropohres Edson Co. (Three Mile Island Nuclear station, Unit I), LBP 8159,14 NRL (211,
1553-69 (1981).
4 la at 1557.
5gf
'Metropohton Edsos Co. (Three Mile Island Nuclear station, Unit 1) ALAB-697,16 NRC 1265
(1982); Metropohram Edson Co. (Three Mile Island Nuclear station, Unit I), ALAB498,16_NRC 1290

!'(1982).
7The Crmmisuon dechned to review ALAB-697 and its review of ALAB498 did not ens apass the ad-
equacy of the EPZ for the TMI-I facility. See Metropohras Edsee Co. (Three Mi.e Island Nuclear
station, Unit 1), CLI 83-22,18 NRC 299 (1983).
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| Pennsylvania has submitted the State radiological emergency plan and
supporting county and municipal plans to the Federal Emergency
Management Agency (FEMA) for review and formal administrative ap-
proval under 44 C.F.R. Part 350 of FEMA's rules. FEMA's review to-

date as well as the testing of the plans during emergency preparedness
exercises has not resulted in any negative finding regarding the appropri-

; ateness and adequacy of the plume exposure pathway EPZ for TMI l.8
Consequently, based on the above, I have concluded that the Petition-*

'

er has failed to present any substantive information calling into question
I the adequacy of the plume exposure pathway EPZ as currently config-,'

ured for TMI-l of the emergency evacuation planning efforts within the
f EPZ undertaken by the Commonwealth of Per:nsylvania and the affected

counties and municipalities. To the extent that various municipalitiesr
located in counties involved with emergency planning for TMI l have
not adopted and approved emergency plans, such action on their part is,

t not necessary for and does not constitute an impediment to adequate
$ emergency planning for TMI-l. The municipal plans have been incor-
^

porated into the State and county plans for TMI-1. The submission of
4 the plans to FEMA for review and administrative approval under 44
'

C.F.R. Part 350 of FEMA's rules indicates that the Commonwealth of
h Pennsylvania believes that the municipal plans in concert with the State

and county plans are adequate to protect the health and safety of the
public in the event of a radiological incident at TMI 1. Neither the regu-

i lations nor the guidance criteria' applicable to emergency planning re-
; quire that local plans be adopted and approved by local governing bodies

as a condition for a finding of adequacy.-

Notwithstanding the above, there has been movement to address the>
,

' '

concerns of the City Council of 11arrisburg. It is my understanding that
discussions have been held between representatives of PEMA, Dauphin
County and the City of liarrisburg regarding the development of an
"all-hazards" emergency p!an for liarrisburg which would provide pro-
tection for a variety of natural and man-made emergency situations, and'

that favorable progr. toward t!iis end has been made.
/

8As a result of the full-scale emergency preparedness exercise conducted on November 16. 1983
FEM A did identify four deficiencies which require correction in order for FEM A to provide NRC with
an acceptable finding on ofrsite preparedness. Three of thesc .oncerned communications in Dauphin
and Lancaster Counties and the fourth concerned staffing of the Dauphin County Emergency O,ierations
Center. PEMA has developed a schedule of corrective actions including remedial dntis to dtmonstrate
that the identified deficiencies have been corrected. FEM A will observe these dnlis and report its find.
ings to the NRC. None of the deficiencies are related to the issue raised in the City of Hanisburg

i petition, namely. that the emergency plan has been revised to exclude a large portion of the City.#
'Prmcipally NUREG46WFEMA REP 1, Revision 1. "Cnteria of Preparation and Evaluation of Rade-
ological Emergency Response Plans and Preparedness in support of Nuclear Power Plants." November
1930.
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| CONCLUSION

In summary, the plume exposure pathway EPZ for the TMI I facility
j

has been given close review by the affected Pennsylvania counties,
PEMA, the NRC, and FEM A. The EPZ associated with the TMI l facili-
ty has been found acceptable by these entities. Consequently, I conclude
that the currently configured plume exposure pathway EPZ is in con-
formance with emergency planning requiremeris and is adequate to pro-
vide a basis for emergency response efforts including evacuation in the
event of an emergency at the TMI-l facility.

Accordingly, Petitioner's request for action pursuant to 10 C.F.R.

f 2.206 has been denied for the reasons described in this decision.
As provided by 10 C.F.R. l 2.206(c), a copy of this decision will be

filed with the Secretary for the Commission's review.

Richard C. DeYoung, Director

! Office ofInspection and
Enforcement

Dated at Bethesda, Maryland,
this 27th day of July 1984.
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