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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Pailadino, Chairman
Thomas M. Roberts
vames K. Asselstine
Frederick M. Bernthal
Lando W. Zech, Jr.

in the Matter of Docket No. 50-289-SP
METROPOLITAN EDISON COMPANY,

et al.
(Three Mile Island Nuclear

Station, Unit 1) July 26, 1984

The Commission reviews five issues decided by the Appeal Board in
ALAB-729, 17 NRC 814 (1983) on plant design and procedures in this
restart proceeding. The Commission decides four of the issues on the
basis of the record in the proceeding, finding with respect to each that
the existing evidence provides reasonable assurance of safe operation.
The Commission refers a fifth issue (pertaining to environmental qualifi-
cation of electrical equipment) to the staff for specified action, subject to
possible further decision by the Commission.

RULEMAKING: EFFECT ON ADJUDICATION

The Commission’s generic rulemaking on environmental qualification
of equipment does not preclude challenges to the continued operation of
plants where it is alleged those plants cannot be safely operated because
of specific environmental qualification deficiencies.




ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(ASSESS HEALTH AND SAFETY RISKS)

The boards must closely examine any accident sequence which in
their judgment poses an unacceptable risk to the public health and
safety. Probabilistic or numerical calculations or any other mitigative ac-
tions deemed necessary by the boards may be included in such an
examination. Florida Power & Light Co. (St. Lucie Nuclear Power Plant,
Unit 2), CLI-81-12, 13 NRC 838, 843-44 (1981).

ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(ASSESS HEALTH AND SAFETY RISKS)

When reasonable questions are raised regarding the reliability of a
plant system, a board has discretion to examine that system, even if it is
safety-grade, to determine whether it poses an unacceptable risk to
public health and safety. In making such an examination, a board may
use the best available data, even if not plant-specific.

DECISION

On January 27, 1984, the Commission took review of five issues in
the Appeal Board's decision, ALAB-729, 17 NRC 814 (1983), on plant
design and procedures in the Three Mile Island, Unit | (TMI-1) restart
proceeding. The NRC staff, the licensee, and the Union of Concerned
Scientists (UCS) submitted initial and reply briefs. As explained more
fully below, the staff and licensee argued generally that the Appeal
Board's decision was correct, while UCS argued that the Appeal Board
erred on all five issues.

The Commission has determined that four of the five issues can be re-
solved on their merits on the basis of the record already developed in
this proceeding. The Commission finds on each of those issues that the
evidence in the record provides reasonable assurance of safe operation,
although on some issues the Commission’s reasoning differs from that
of the Appeal Board. On the fifth issue, involving environmental qualifi-
cation of electrical equipment, the Commission has directed staff to
certify the status of environmental qualification for equipment within
the scope of the proceeding. If staff certifies that the equipment is
qualified, this issue is moot. If staff certifies that the equipment is not
qualified, then licensee is to submit a justification for continued




operation. After reviewing that justification, the Commission will decide
what further action (o take.
We will now address each of the issues in depth.

I. WHETHER THE ISSUE CONCERNING ENVIRONMENTAL
QUALIFICATION CF ELECTRICAL EQUIPMENT HAS BEEN
REMOVED FROM THE PROCEEDING BY THE
COMMISSION’S GENERIC RULEMAKING

A. Background

UCS Contention 12 stated that all safety-related equipment should be
environmentally qualified before restart. UCS subsequently withdrew its
sponsorship of this contention, and it was adopted as a Board Question.
See LBP-81-59, 14 NRC 1211, 1397 (1981). The Licensing Board limii-
ed this contention to “equipment important to safety in the containment
building and auxiliary building,” and also agreed with stafl that analysis
and testimony could be limited to accidents with a nexus to the TMI-2
accident. 14 NRC at 1401.

The Licensing Board found that all equipment would not be qualified
prior to restart, but, since it did not know what equipment would be
unqualified, it had no basis for judging the risk of operation prior tc com-
pletion of qualification. Lacking substantive testimony, the Licensing
Board found from Petition for Emergency and Remedial Action,
CLI-80-21, 11 NRC 707 (1980), that operating plants could continue
operating with environmental qualification deficiencies.! Noting the
Commussion’s decision in CLI-81-3, 13 NRC 291 (1981), that TMI-]
was to be treated like an operating plant, the Licensing Board held that
TMI-1 could operate safely until the equipment was qualified. The
Licensing Board found from CLI-80-21 that June 30, 1982 was a rea-
sonable time for compliance, and cited licensee testimony that reasona-

! In CLI-80-21, supra, the Commission, in response 1o a UCS petition for emergency action, announced
mmmwemmnMuMmmm.un-Num.nm
standard for environmental qualification of equipment at all plants should be adopted The Commission
hmmﬂnhmmu%dmﬁmmmm
the criteria estanlished in “Guidelines for Evalusting Environmental Qualification of Class IE Electrical
Equipment in Operating Reactors” (the DOR Guidelines) and NUREG-0588 Aithough the Commis-
sion declined to shut down all plants during the rulemaking, it directed staff 10 complete its review by
February 1, 1981 and ordered that all safety-related electrical equipment in all operating plants be quali-
fied to the DOR Guidetines or NUREG-0588 by June 30, 1982

The Commission in its interim rule on enviconmental qualification deleted the June 30, 1982
deadline. 47 Fed. Reg 28,36 (1982)

In its M'nal rule the Commission changed the date by which all squipment must be qualified 1o the end
of the second refueling outage after March 31, 1982, or by March 31, 1985, whichever is earlier /bl




ble progress had been made toward meeting that date. The Licensing
Board also directed staff to certify to the Commission for its immediate
effactiveness review “a report on Licensee's compliance with CLI-80-21
as it relates to safety equipment functioning in a radiological environ-
ment in a TMI-2 accident.” 14 NRC at 14042

The Appeal Board agreed with the Licensing Board that the issue of
environmental qualification of safety-related equipment was being re-
solved outside the restart proceeding pursuant to CLI-80-21 and related
generic proceedings. Accordingly, the Appeal Board did not review the
merits of UCS’ individual arguments regarding equipment qualification.’

On June 30, 1983 the United States Court of Appeals for the District
of Columbia Circuit vicated the Commission's June 30, 1982 interim
rule on environmental qualification for failure to provide an opportunity
to comment on “the sufficiency of current documentation purporting to
Justify continued operation pending completion of environmental qualifi-
cation of safety-related equipment.” Union of Concerned Scientists v.
NRC, 711 F.2d 370, 383 (D.C. Cir. 1983). The court also stated tha! the
final rule appears to be partially predicated on (he Commission's conclu-
sion that the safety of continued operation hau been demonstrated by
this documentation. /d. at 377. The court did not criticize the substance
of the Commission's determ.ination, noting that “the NRC maintains
constant vigilance over the safety of nuclear power plants and monitors
compliance with safety requirements at each nuclear reactor on a day-
to-day basis.” /d. at 383. The court also left it to the Commission to
determine whether to proceed by generic rulemaking or separate
adjudications.

On March 1, 1984, the Commission in response to the D.C. Circuit’s
opinion issued a Policy Statement on Environmental Qualification. 49
Fed. Reg. 8422 (1984). The Commission in that Policy Statement ex-
plained that evidence of environmental qualification deficiencies which
would prevent a plant from going to and maintaining a safe shutdown
condition in the event of a design basis accident will be the basis for en-
forcement action. That Statement also provided that enforcement action
would generally not be taken where a licensee has asserted that operation
will not involve undue risk, unless the stafl has determined that contin-
ued operation cannot be justified. The Commission noted that the June

7 S1aff submitied its report as an attachment to “NRC Swaff Comments on Immediate EfMectiveness
with Respect 10 Licensing Board Decision on Hardware/Design/Issues, Uit Separation and Emergency
Planming (January 28, 1982) Stall certified that st that time 65% of the equipment st TMI-| was quali-
fied under CLI-80-21

¥ The Commission in this Order will cover the UCS' exceptions which sre still a1 issue under this
deciwmon




30, 1982 deadline was established to force licensee completion of the en-
vironmental qualification program in a reasonable time, but that blanket
enforcement of the deadline was neither necessary nor desirable since
licensees were making reasonable efforts to achieve environmental
qualification. Finally, the Commission stated that any person who be-
lieved there was information “indicating that specific qualification defi-
ciencies or other reasons related to environmental qualification require
enforcement action at a particular plant,” could provide such information
under 10 C.F.R. § 2.206. The Commission also simultaneously instituted
a notice-and-comment rulemaking proceeding formally to delete the
June 30, 1982 compliance deadline from all licenses. 49 Fed. Reg. at
8445,

B. The Parties’ Positions

UCS argues that the Commission’s generic rulemaking did not and
could not have been meant to resolve factual issues properly raised in a
plant-specific proceeding. UCS maintains that it had a contention in the
proceeding that TMI-1 should not be permitted o operate until General
Design Crirerion (GDC) 4 was met,* that no party attempted to show
that TMI-1 meets GDC 4 and that no factual evidence was submitted by
any party to justify a conclusion that TMI-1 is sufficiently safe to operate
despite noncompliance with GDC 4. Therefore, UCS concludes, it has
prevailed on this issue.

UCS also argues that the proper scope of the contention is the capabili-
ty of safety components in the containment and auxiliary buildings to
survive an accident at least as severe as the TMI-2 accident, with 30% 1o
S0% fuel failure, and that it would be illegal for staff to certify the status
of environmental qualification of equipment.

Licensee maintains that the Licensing Board correctly limited the
scope of the UCS contention after UCS withdrew its sponsorship of that
contention, and that the issue was litigated and resolved as limited.
Licensee asserts in this connection that the issue in the restart proceed-
ing was only whether the implications of the TMI-2 accident necessitated
imposing some environmental qualification requirement beyond those
generically established by the Commission.

¢ The Geners! Design Criteria are contained in 10 C F R Part 50. Appendin A GDC 4 ~ Envronmen
10/ and mussile desgn bases — provides in pertinent part thai “[sltructures. sysiems and components (m.
mndmﬂuwnmmmoﬁuduwummumm-
including loss-of -coolant sccidents



The NRC staff concludes that the environmental qualification issue
has been removed from the restart proceeding because the Commission
has held that TMI-1 should be grouped with other operating reactors
and there is a generic rule on environmental qualification of electrical
equipment which applies to all operating reactors. Staff also argues that
since UCS withdrew its sponsorship of the environmental gualification
issue, the Licensing Board's determination that its concerns were being
addressed generically is entitled to great weight.

C. Analysis

The Commission’s generic rulemaking on environmental qualification
does not preclude challenges to the continued operation of plants where
it is alleged that those plants cannot be safely operated because of specif-
ic environmental gualification deficiencies. While the general intent was
for such challenges to be brought under 10 C.F.R. § 2.206, there is no
reason why such challenges cannot be brought in other appropriate
proceedings. In the present case, UCS Contention 12 presented a general
challenge that the equipment should be environmentally qualified under
GDC 4 prior to restart. UCS conducted extensive cross-examination on
this contention, and submitted proposed findings of fact. The Commis-
sion finds UCS' endeavors sufficient 1o raise a challenge to the continued
safe operation of TMI-1*

The Commission further finds that the Licensing Board properly limit-
ed the scope of the contention. The concern in this proceeding is with
TMI-2-iype accidents, i.e., small-break, loss-of-coolant accidents
(LOCAs) and loss-of-main-feedwater transients. As explained by the
Licensing Board, this limitation “is based on the facts that TMI-1 was
reviewed and approved at the operating license stage and that, but for
the accident. we would not be involved in this particular proceeding.”
LBP-81-59, supra, 14 NRC at 1730. See generally CLI-84-3, 19 NRC
§55 (1984). Accordingly, the only concern regarding environmental
qualification of electrical equipment should be with that equipment
necessary to mitigate those types of accidents. Similarly, the Commission
ag‘ees with the Licensing Board's limitation on this issue to equipment
in the containment and auxiliary buildings, the only arcas in which a
TMI-2-type accident would cause substantial environmenta. stresses.
Finally, the Commission agrecs with limiting the contention (0 submer-
gence and radiation effects, rather than including temperature, pressure,

5 The Commisson does not find the UCS' withdrawal of its sponsorship of this contention dispositive
i this particular case UCS fully participated in the developmant of the record on this issue.



humidity, aging and chemical conditions, because the principal stresses
caused by the TMI-2 accident were flooding and radiation.

It appears that the issue of submergence has been mooted. Licensee’s
response to the flooding during the accident was to relocate safety-
related equipment to above the maximum calculated flood level from
design basis accidents. The Licensing Board required the stafl to review
the reasonableness of licensee's relocation of equipment above the
newly calculated flood level. The Commission finds this to be an accept-
able solution, and staff has certified that the relocation has been
completed.

With regard to radiation exposure, the Commission has concluded for
purposes of this proceeding that equipment necessary to mitigate TMI-Z2-
type accidents must be qualified at least to the radiation levels expe-
rienced during the TMI-2 accident even though those levels have not
been generally associated in the past with so-called “design basis” small-
break LOCAs. These levels are less than levels in the DOR Guidelines
associated with so-called design basis large-break LOCAs. Accordingly
the Commission believes that electrical equipment at TMI-1 needed to
respond to a TMI-2-type small-break LOCA or loss-of-main-feedwater
accident must be environmentally qualified to the radiation levels asso-
ciated with DOR Guidelines for lurge-break LOCAs.

The record of this proceeding does not include information on the
status of environmental qualification of electrical equipment at TMI-1,
as defined above. The Commission therefore directs the staff within 14
days of the date of this order to certify the status of environmental qual-
ification of equipment as discussed above for radiation levels associated
with large-break LOCAs in accordance with the DOR Guidelines. If any
equipment within this ambit will not be properly qualified for radiation
prior to restart, licensee is to provide a specific justification for interim
operation. The staff is to review that justification and present its recom-
mendation to the Commission. If any such justifications are required
and challenged by a party, the Commission will determine at that time
what further action is required.



II. WHETHER THE APPEAL BOARD ERRED IN ITS
TREATMENT OF THE LICENSING BOARD’'S
QUANTITATIVE ANALYSIS OF THE RELIABILITY OF THE
EMERGENCY FEEDWATER SYSTEM, AND, IF SO,
WHETHER THERE IS SUFFICIENT EVIDENCE IN THE
RECORD TO SUPPORT A FINDING THAT THE EFW
SYSTEM IS ADEQUATELY RELIABLE UNDER EITHER A
QUANTITATIVE OR OTHER RATIONALE

A. Background

The underlying question here is whether the design of the emergency
feedwater (EFW) system and the procedural changes since the TMI-2
accident provide sufficient assurance of EFW reliability to provide rea-
sonable assurance of adequate protection of the public health and safety.
The Licensing Board and Appeal Board differed in their treatment of
this issue.

The Licensing Board, citing Florida Power and Light Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-603, 12 NRC 30 (1980), aff4d,
CLI-81-12, 13 NRC 838 (1981), examined the reliability of the SFW
system from a probabilistic standpoint to determine whether the loss of
all feedwater shouid be accommodated in the plant design basis. The
Licensing Board explained that its concerns were based on the generic
challenge rate to the EFW system (0.3 per Babcock and Wilcox (B&W)
plant per year) and the past record with the “safety-grade” EFW systems
at other plants (eight failures in pressurized water reactors with safety-
grade systems in 200 reactor-years) The Licensing Board, citing stafl"s
analysis that the probability of loss of all feedwater is about 1.5 x 104
per year,* concluded from its probabilistic analysis that the EFW system
was not sufficiently reliable by itself, even though it was safety grade for
accidents within the scope of this proceeding. However, the Licensing
Board concluded that the decay heat removal capability at TMI-1 was
sufficiently reliable because the feed-and-bleed method of decay heat
removal could be used as a backup to the EFW gystem.

The Appeal Board, on the other hand, rejected the Licensing Board’s
probabilistic analysis and found that the EFW system by itself was suffi-

© This estimate was derived by multiplying the estimate for the reliability of the EFW system following
completion of long-term modifications (4 5 x 107 % per demand. rounded off 10 5 x 10°%) by the
demand frequency of 0 per year from loss of main feedwater The Licensing Board also found that ths
estimate was conservative by & factor of 2 10 4 because stafl"s analysis allowed only the 5 minutes availa-
ble 10 steam generstor dryout and did not allow the additional 15 minutes until the core would
umm‘&u“tmm“wmm of successiul operator action (o restore
feedwater




ciently reliable. Specifically, the Appeal Board lacked confience that the
data base (EFW challenge rate at B&W plants) used by the Licensing
Board is applicable to TM1-1 because the design of the feedwater systems
is the responsibility of the architect/engineers, not B&W, and according-
ly may vary from plant to plant. The Appeal Board also questioned the
use of 5 minutes for steam generator dryout as the controlling figure be-
cause EFW flow can be delayed for 20 minutes without core damage
resulting. The Appeal Board also found that reliance could not be placed
on feed-and-bleed as a backup to the EFW system on the record of this
proceeding because of analytical uncertainties regarding that process.

B. Parties’ Positions

UCS argues that the probabilistic analysis utilized by the Licensing
Board shows that the EFW system is not sufficiently reliable. UCS
argues in this regard that the Licensing Board correctly used the best
available data, and that the Appeal Board erred in rejecting that analysis.
UCS also argues, regardless of any probabilistic analysis, that the EFW
system at TMI-1 fails to meet the requirements for a safety system
under the General Design Criteria for 10 C.F R. Part 50, Appendix A.

Licensee argues that there is sufficient evidence in the record to sup-
port a finding that the EFW system is adequately reliable. Licensee takes
issue with the Licensing Board's probabilistic analysis and argues that
compliance with all of the NRC's design requirements is adequate for a
finding that the TMI-1 EFW system is reliable.

The NRC staff maintains that the EFW system is sufficiently reliable
for scenarios within the scope of this proceeding to protect the public
health and safety. Staff also agrees with the Appeal Board's critique of
the Licensing Board's probabilistic analysis.

C. Analysis

The Commission indicated in Sr. Lucie that the Boards should
examine

closely any accident sequence which in their judgment poses an unacceptable risk to
the public nealth and safety. Probabilistic or numerical calculations may be used in
such an examination and boards have a responsibility 10 mandate whatever mitiga-
tive actions they deem necessary to protect adequately the public heaith and safety
when such actions are supported by the record

13 NRC at 843-44 Under that decision, when reasonable questions are
raised regarding the reliability of a plant system, a board has the discre-




tion to examine that system, even if it is safety-grade, to determine
whether it poses an unacceptable risk. A Board in making that examina-
tion may use the best available data, even if not plant-specific, to assist
it in judging the acceptability of the system. However, any inadequacies
in the data should be considered in making a final determination on the
adequacy of the system, i.e., the less reliable the data are, the less the
reliance which should be placed on it.

In this case, the Licensing Board placed too much weight on the
generic EFW data in making its final determination on system reliability.
As noted by the Appeal Board, the data base (EFW challenge rate at
B&W plants) may not be applicable to TMI-1 because the design of the
feedwater systems is not uniform in all B&W plants. The analysis used
by the Licensing Board is then questionable. In addition to these
uncertainties, the Licensing Board used 5 minutes to steam generator
dryout as the time operators have to take corrective action. As the
Appeal Board noted, the time operators have to take corrective action
(i.e., the time before core damage) is more likely to be as long as 20
minutes. This provides a significant amount of additional time for opera-
tors to take corrective action.” Given the uncertainties of applying the
generic data to TMI-1 and given the uncertainties in the analysis of
recovery actions, the Commission has not attempted to quantitatively es-
timate the reliability of the EFW system. However, the Commission has
not found in the record a specific reliability problem in the EFW system
a. TMI-1 that would justify further requirements. Further, the actual
historic performance of the EFW system has been above average —
there have been no failures of the TMI-1 EFW system upon demand.

The Commission also rejects the UCS argument that the EFW system
at TMI-1 fails to meet the requirements for a safety system under the
General Design Criteria for 10 C.F.R. Part 50, Appendix A. The Com-
mission affirms the Boards' decisions that the system is safety-grade for
accidents within the scope of the proceeding. Accordingly, the Commis-
sion agrees with the Appeal Board that the EFW system is sufficiently
reliable to provide adequate assurance of protecting the public health
and safety.*

7 While the Commission does not believe that the Licensing Board's analysis can usefully be applied 10
TMI-1. the Commission notes that even the Licensing Board concluded that using 20 minutes rather
than § minutes would reduce the unreliability number by a factor of 2-4

§ The environmental qualification of the EFW system is discussed elsewhere in this order See pp 6.7,
supra

1



IIl. WHETHER THE APPEAL BOARD ERRED IN HOLDING
THAT THE ARGUMENTS CONCERNING USE OF THE PORYV
DURING LOW-TEMPERATURE OPERATION AND
INADEQUATE CORE COOLING CONDITIONS WERE
OUTSIDE THE SCOPE OF THE PROCEEDING, AND, IF SO,
WHETHER THESE ALLEGED USES OF THE PORV REQUIRE
THAT IT BE SAFETY-GRADE

A. Background

UCS argued to the Licensing Board that the PORV had six primary
safety-related functions such that it should be safety-grade (i.e.,
designated as a “safety-related” system subject to the full range of safety
requirements in 10 C.F.R. Part 50). The Licensing Board found on the
mierits that these six funclions wdividually v colieciively did not require
the PORV to be safety-grade. The Appeal Board treated four of those
functions on their merits and found that the PORV did not have to be
safety-grade for those functions.® The other two alleged functions, which
are at issue here, were:

(1) The PORYV is used to prevent overpressurization of the reactor
coolant system at low temperatures when the integrity of the
reactor vessel becomes a limiting consideration; and

(2) The PORV is essential to depressurize the reactor coolant
system in order to utilize the low-pressure injection system
during conditions of inadequate core cooling.

With regard to the first issue, the Licensing Board found that the PORV
is merely a backup to operator action and hence need not be safety-grade
to mitigate transients during low-temperature conditions. With regard to
the second issue, the Licensing Board found that procedures have been
developed for coping with inadequate core cooling conditions without
relying on the PORV, i.e., the operative steam generator could be used
to depressurize, and the PORV is not required for safety reasons.

The Appeal Board seemed to agree with the Licensing Board's discus-
sion on the merits of both issues. The Appeal Board further stated,
however, that neither of these uses of the PORV is within the scope of
the proceeding.

were

PORYV s part of the reacior coolant pressure boundaries,

PORY is used 10 limit the number of times the safety valves are called upon to open,
PORYV 15 used to reduce the chalienge rate 1o the emergency core cooling system (ECCS),

¥ Those
1
)
4 PORYV is used 10 “bleed” cooling water during the feed-and-bleed cooling mode

FiFRe



B. Parties’ Positions

UCS asserts that both these uses of the PORV are clearly within the
scope of its Contention 5.'° UCS states that the TMI-2 accident raised
the question of whether systems previously considered unrelated to
safety do in fact perform safety functions, and hence should be safety-
grade, and that its argument that the PORV performed safety functions
and thus should be safety-grade therefore clearly bas a nexus to the
accident. UCS then argues that both of these uses of the PORV require
that it be safety-grade.

Licensee argues that use of the PORV during low-temperature opera-
tion 1s outside the scope of the proceeding, but use of the PORV during
inadequate core cooling conditions is within the proceeding. Licensee as-
serts that the Appeal Board's error is harmless, that there is ample evi-
dence in the record to show that the PORV need not be made safety-
grade for its potential use in either of these conditions.

Staff also argues that use of the PORV during inadequate core cooling
conditions is within the proceeding, while use during low-temperature
operation is outside the proceeding. Stafl agrees with the Appeal Board
that the steam generators are used to depressurize during inadequate
core cooling conditions. However, staff does not agree that the reason
given by the Boards for holding that the PORV usage in low-temperature
operation does not require that it be safety-grade — that the PORV
serves only as a backup to operator action — are supported by the record
of this proceeding.

C. Analysis

1. Use of PORV for Primary Depressurization Under Inadequate Core
Cooling Conditions

The Commission finds that the need for depressurization following an
inadequate core-cooling event is clearly within the scope of the
proceeding. The TMI-2 accident was an inadequate core-cooling event,
and thus this issue clearly has a nexus to the accident. However, the
Commission finds the Appeal Board’s error to be harmless because the
record on this issue is adequate to resolve it on the merits.

10 UCS Contention 5 stated that
[plroper operation of power operated rehiel valves, associated block valves and the instruments
and controls for these valves is essential 1o mitigate the consequences of accidents In addition,
their failure can cause or aggravate a LOCA Therefore, these valves must be classified as
components important to safety and required to meet ail safety-grade design criteria
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The evidence in the record demonstrates that the operable steam
generator(s) at TMI-1 is used to depressurize the plant following an in-
adequate core-cooling event. Moreover, depressurization can be facilitat-
ed by using either the letdown system or the pressurizer or loop vents in-
stalled in implementation of the TMI action plan. While use of the
PORV may be helpful, it is not necessary.'' The Commission notes in
this regard that many systems in all plants are useful in mitigating
accidents, but they need be safety-grade only if their use is required to
mitigate an accident.'’ Operators are trained to use these systems, even
though their use is not required, in order to be able to utilize all available
systems. Hence the Commission finds that the PORV need not be safe-
ty-grade because of its potential use to depressurize under inadequate
core cooling conditions.

2. Use of PORV During Low-Temperature Operations

A low-temperature overpressure event has no nexus to the TMI-2
accident because it is not a reasonable consequence of a loss-
of-feedwater transient or a small-break LOCA. That the PORV stuck
oven during the TMI-2 accident does not mean that all potential uses of
the PORV have a nexus to the accident. See CLI1-84-3, supra. Nor does
the fact that mitigating an accident will necessarily lead to low-
temperature operation mean that low-temperature operation has a nexus
to the accident No safety concerns regarding low-temperature operation
were raised by the accident, and hence hypothetical low-temperature op-
eration concerns have no nexus to the accident. The Commission there-
fore finds that this issue is outside the scope of this proceeding.

However, since no party objected to this issue and it was fully
litigated. the Commission in its discretion has decided to provide the fol-
lowing discussion of the merits of this issue. The Commission agrees
with the Licensing Board's analysis that the low-temperature overpres-
sure protection function is purely a backup to operator action in ter-
minating a low-temperature pressure transient and that the operator has
in excess of 10 minutes to manually secure high-pressure injection
(HP1) during a pressure transient. The Commission notes in this regard

11 For instance. UCS argues that the PORV s used (o keep primary system pressure within 50 psi of
steam generator pressure even if the primary system is being depressurized by the steam generators It
18 true that the PORYV s used for this function and that this facilitates the process However. depressuri-
2ation can be successfully achieved without using the PORV 10 maintain this pressure differential as re-
quired by procedure

12 This issue of what types of equipment needed 10 be safely-grade was addressed by the Appeal Board
in the decision below, and the Commission did not take review of that issue
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that the original licensing basis for low-temperature overpiessure protec-
tion at TMI-1 did not take credit for the 20RV.

With regard o the UCS argument that the operator does not have
time to act when the primary system is in a solid condition, the Commis-
sion notes that operator procedures are designed to prevent a solid con-
dition from occurring. Hence the PORV serves only as a useful device if
the operators fail to act properly or act improperly, i.e., the PORV
serves as a backup to proper operator action.

While not necessary for a decision on the merits, the Commission
notes that in the review of USI-A-26, “Low Temperature Overpressure
Events,” the Commission concluded that for operating plants mitigation
devices for low-temperature overpressure events, including PORVs, did
not have to be safety-grade. This judgment was based on the purpose of
low-temperature overpressure systems, which is only to prevent the
reactor vessel from exceeding 10 C.F.R. Part 50, Appendix G stress
levels. "

D. Conclusion

In summary, the Commission finds that the record does not provide a
basis for requiring the PORV at TMI-1 to be categorized as
“safety-grade.” The Commission is aware, however, of on-going generic
analyses by the staff outside this proceeding that may conclude, for rea-
sons other than those litigated here, that the PORV should be safety-
grade (see, e.g., Board Notification 83-110). The Commission expects
the staff 1o consider all uses of PORVs in reaching a final recommenda-
tion to the Commission on the safety classification of the PORV.

IV. WHETHER ALLOWING STAFF TO ADDRESS THE
NEED FOR A SYSTEMS INTERACTION STUDY FOR TMI-1
IN THE LONG TERM IN ITS GENERIC PROGRAM IS
ADEQUATE, OR WHETHER SUCH A STUDY SHOULD BE
SPECIFICALLY REQUIRED FOR TMI-1

A. Background

The Licensing Board specified that “TMI-1 shall be included by the
Staff in generic reviews of systems interactions .. .. 14 NRC at

1) Appendin G levels are set substantially below vessel fuilure levels, and exceeding those levels means
only that the vessel will have 1o be examined for damage before further aperation Mence this issue does
not direcily involve possible falure of the vessel because of overpressurization at low lemperature
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1351."* The Licensing Board did not require systems interaction studies
prior to restart. In its “Memorandum and Order Modifying and Approv-
ing NRC Staff"s Plan of Implementation,” the Licensing Board noted
that staff was still formulating and testing methodologies and guidance
and had not yet imposed a requirement to conduct such studies. The
Licensing Board stated that staff plans to include TMI-1 in the generic
studies “if the presently underway initial studies of the five other plants
indicate that the studies are useful and worthwhile . . . . conforms to the
intent of the Board's order.” LBP-82-27, 15 NRC 747, 751 (1982).

The Appeal Board agreed with the Licensing Board that a systems in-
teraction study should be conducred at TMI-1 as a long-term objective
and that such a study was not necessary prior to restart. The Appeal
Board in this connection noted the numerous improvements already
made in this area at TMI-1. The Appeal Board also found that the study
could be done on a generic basis and that reasonable progress toward
commencement of a study of systems interactions had been made.
Finally, however, the Appeal Board noted its concern regarding the prog-
ress of stafl"s continuing activities in this area and recommended that
this effort be given a high priority.

The Commission took review of this issue to resolve the possible am-
biguity in the Boards' decisions regarding whether a formal systems in-
teraction study must be performed at TMI-1 in the long term, or wheth-
er that has been left to stafl"s discretion.

B. Parties’ Positions

UCS argues that the TMI-2 accident showed that systems presently
classified as not important to safety can cause accidents and can be used
to mitigate accidenis in ways not considered in the plant’s safety
analysis.”* UCS claims that the mere acknowledgment of the existence
of an unaddressed safety problem is not sufficient, and that staff has no
program under way to take the first step toward upgrading nonsafety sys-
tems for TMI-1.

14 A gystems interaction study 1s a “comprehensive analysis 10 demonsirate that nonsafety grade sysiems
will not inttiate or aggravate an sccident  ALAB-729 supra. 17 NRC a1 881

14 The requirements that equipment must be designed 1o meet are dependent on whether (he equipment
is classified as safety-grade, imporiant to safety or not important 1o safety The Commission did not take
review of the Appeal Board's anatysis of these terms in AL AB-T29. und recemiy ciied that analysis n
the Shoreham proceeding Long Iviand Lghting Co (Shoreham Nuciear Power Stanon, Unit 1

CLI-B4A-R, 19 NRC 1154 (1984) UCS intermines the terms and apparently is arguing that & sysiems in-
teraction study should consider all equipment not currently safety grade. whether or not it is currently
classified as not important 1o safety The Commission's discussion of systems interaction studies apphes
regardiess of the definition used




Licensee asserts that this is a generic unresolved safety issue which,
absent some special showing, should be resolved for TMI-1 on the same
schedule as for all operating reactors.

The NRC staff states that a systems interaction study is not necessary
to provide reasonable assurance that TMI-1 can be operated safely and,
therefore, the need for such a study may properly be addressed by the
stafl"s generic program. The staff endorses the Appeal Board's decision
that existing systems can provide reasonable assurance of adequate
safety while further study goes on.

C. Analysis

Al the outset, the Commission notes ils agreement with both Boards
that a systems interaction study need not be done prior to restart because
sufficient improvements in sys'ems interactions have been made at
TMI-1 to support a finding of reasonable assurance of safety. The Com-
mission finds that the Appeal Board adequately addressed that question.

The Commission also agrees that as a theoretical matter systems inter-
action studies could be useful, both at TMI-1 and at other plants.
However. the issue before the Commission is whether to require such a
study at TMI-1 or whether to leave that question to the stafl's generic
program.

While significant progress has been made toward developing meth-
odologies for formal studies, no final methodology has yet been
developed, and several possibie methodologies currently are being
tested at Indian Point 3. That test is expected to enable the Commission
1o determine the generic, long-term usefulness of such studies.

Given the status of development of this methodology and the finding
that such a study is not required for safe operation at TMI-1, the Com-
mission has decided not 1o require that a formal long-term systems inter-
action study be done at TMI-1. Hence the Commission finds that the
Board's decision to leave this matter to stafl’s generic program is
reasonable.

V. WHETHER THE LICENSING BOARD ERRED IN
DELEGATING TO STAFF RESPONSIBILITY FOR
APPROVING LICENSEE'S SOLUTION TO THE MAIN STEAM
LINE RUPTURE DETECTION SYSTEM (MSLRDS) PROBLEM

A. Background

The Licensing Board in its December 1981 decision (LBP-81-59) re-
quired that prior 1o restart (1) the licensee propose for staff approval a



long-term solution to MSLRDS problem for implementation after
restart,' and (2) the staff certify 1o the Commission that the licensee
has made reasonable progress in initiating this program for a long-term
solution. 14 NRC at 1373-74,

The Licensing Board in its Memorandum and Order Modifying and
Approving NRC Staff"s Plan of Implementation discussed staff’s plan to
implement this condition. The Licensing Board indicated that it was
satisfied with the uming contemplated by staff, i.e.. that staff would re-
quire licensee (1) to upgrade its main steam line rupture detection
svstem to safety-grade prior to startup following Cycle 6 refueling,'” and
(2) to propose a means to prevent feedwater isolation due to failure in
rupture detection systems. The Licensing Board also rencraied the re-
quirement that licensee demonstrate reasonable progress prior to
restart. noting that if staff was satistied that licensee's proposal itsell con-
stituted reasonable progress, it could so certify. LBP-82-27, supra. 15
NRC at 749-50.

The Appeal Board held that development of a solution 1o the steam
generator bypass logic problem might go beyond implementation of the
Licensing Board's decision and involve the resolution of disputed
matters. The Appeal Board therefore directed licensee to submit its
proposal to the Commission so that the Commission could evaluate
licensee’'s proposal and determine whether the parties must be afforded
an opportunity to comment on that proposal.

On June 29, 1983, licensee submitted its proposal to the
Commussion.'* Licensee in its submittal noted that it had already submit-
ted the proposal to stafl on August 2, 1982 in responding to the Licens-
ing Board's decision, and that the staff had issued a Safety Evaluation

S Ine Appeat Board o AL AR 729 gxplaned the MSLRDS problem as follows
I ihere shouid e o auun stgam line break from o steam genersior 1he Mam Steam Line Rup
wire Detection System (MSLRDS) sutomativally terminates flow (0 1hat steam generator 1o pre.
vent overpressurization of the contanment building Coohing would nonetheless be maintaned
using the remaining steam genersior The evidence reveals. however that a reduction in pres.
wire helow o certam level could also cause the MSLRDS (o (erminste feedwater although there
was 0o actual break i the sieam generator  Depressurization in both steam genersiorn could
therelong cause the automatic imerruption of feedwater 1o both st¢am generatarn

17T NRC w887

T Cvele & refuehing will be the flest refueting after restant

N Ihe proposed solution 1o the MSLRDS concern consists of the addition of cavilating venturns and the

detection of the MSLRDS signal 1o the EFW system L ow steam generator pressure which aciuates the

MSLRIDS can result from eiher & severe overcooling of & mam steam line break event The original

devign required operaton achion 1o bypass MSLR DS 1o prevent o loss of hest sink if & low pressure condi-

uon developed m 4 onve-through steam generator (OTSG) or o wngle failure then blocked the EFW

system The sddition of cavitating venturs 1o the EFW system and removal of the MSLRDS from the

EFW valves eliminate operator action to provide EFW 1o the intact OTSG i the event of a wing!

farture. Since the ventuns also hmit EFW flow, the MSLRDS is no longer required for EFW and need

not be upgraded 10 safety grade since i1 s eliminated as & cause of fadure of & safety grade vy oiem
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Report finding that the proposed modification was acceptable. In
addition, licensee has now completed implementation >f its proposed
long-term solution.

UCS in commenting on licensee's proposed solution identified three
specific concerns: (1) a single failure could isolate main feedwater 1o
both steam generators, unnecessarily creating a demand for emergency
feedwater. (2) an overcooling event could result in depressurization of
both steam generators, .ausing the MSLRDS to isolate main feedwater
to both steam gene:ators, and (3) a single failure resulting from a main
steam line break accident could result in not isolating main feedwater to
the affected steam generator. thus overpressurizing the containment if
the break is inside the containment.

B. Parties’' Positions

UCS asserts that licensee has not proposed an adequat - solution, and
that the Board. having identified the safety problem, may not leave it to
the staff to negotiate a solution with licensee.

Licensee assert: that this was not a disputed matter in adjudication,
and. even if it had been, that the issue was fully litigated in that the par-
ties had an adequate opportunity to comment on licensee's proposed
solution. Licensee concludes the issue is moot since the long-term
action has already been implemented and the parties have addressed its
merits.

The NRC staff states that the solution to the MSLRDS problem is a
long-term action whose satisfactory completion was expressly left to the
staff pursuant to the Commission order instituting this proceeding. Staff
states there is no longer a contested matter on this issue because licen-
see’s proposed solution has been approved by the Appeal Board after
the parties had the opportunity to comment on the proposed selution.

C. Analysis

The Commission notes &' the outset its concurrence with the judg-
ment of both Boards that completion of MSLRDS modifications s not
required prior to restart. With regard to the UCS challenge to the ade-
quacy of licensee's proposed solution, UCS' first two concerns — (thH
that a single failure could isolate main feedwater to both steam
generators, and (2) that an overcooling event could result in depressuri-
zation of both steam generators, causing the MSLRDS 1o isolate main
feedwater 10 both steam generators — both involve possible action of
the MSLRDS that could cause unwarranted termination of main feedwa-




ter flow to both steam generators. The main feedwater system is a non-
safety system at all plants. That is, the total loss of main feedwaier is a
normal operating transient, and the plant is designed to accommodate
such a loss. Neither the Commission’s regulations nor any historic or
analytic evidence of unusual unreliability of the TMI-1 EFW system re-
quire any unique effort to reduce challenge to EFW from termination of
main feedwater flow at TMI-1. Neither Board was concerned about the
MSLRDS causing a loss of main feedwater at TMI-1, and the Commis-
sion sees no reason to take special action because of either of these two
concerns.

The third UCS concern is that a single failure of the MSLRDS in the
event of a main steam line break could cause overpressurization of the
containment by allowing main feedwater flow to continue. Given the
corrective measures to remove the MSLRDS inadvertent isolation of
the EFW system, the remaining issues dealing with the main steam line
break are outside the scope of this proceeding. Further, this issue has
been raised by UCS in its January 20, 1984 show-cause petition, and
should be addressed in connection with that petition and not this
proceeding. Hence the Commission has determined that there are no
safety concerns within the scope of this proceeding about licensee's pro-
posed solution.

With regard to whether the Licensing Board improperly delegated ap-
proval of the long-term solution to the staff, the Commission notes that
long-term solutions are not matters for adjudication in this proceeding.
The hearing did not have to be kept open 1o adjudicate the adequacy of a
long-term solution once it was finally proposed. The Licensing Board
determined that a solution was needed in the long term, and no more
was required for purposes of this proceeding.

Commissioner Zech did not participate in this matter due to a lack of
opportunity to familiarize himself with the issues.

Itis so ORDERED

For the Commission*

SAMUEL J CHILK
Secretary of the Commission

Dated at Washington, D C
this 26th day of July 1984

*Commissioner Zech was not present when (his Order was af"irmed
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Acting on a referral by the Licensing Board of its ruling denying inter-
venors” motion for disqualification of all three members of one of three
Licensing Boards considering issues in this operating license proceeding,
the Appeal Board finds the disqualification motion both legally and factu-
ally insubstantial and affirms the Licensing Board's denial of the motion

RULES OF PRACTICE: MOTION FOR RECUSAL
(OR DISQUALIFICATION)

A supporting affidavit is required 1o accompany a motion for disquali-
fication of an adjudicatory board member even where the factual under-
pinnings of the motion are matters of public record 10 CF.R 2 T04(¢),
Duquesne Light Co. (Beaver Vallsy Power Station. Units | and 2),
ALAB-172, 7 AEC 42, 43 n.2 (1" 14); Deroit Edison Co. (Greenwood
Energy Center, Units 2 and 3), A’ AB-225. 8 AEC 179, 380 (1974) See
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also Public Service Co. of New Hampshire (Seabrook Station, Units | and
2). ALAB-749, 18 NRC 1195, 1197 n.1 (1983).

RULES OF PRACTICE: MOTION FOR RECUSAL
(OR DISQUALIFICATION)

Motions for disqualification or recusal must be submitted as soon as
practicable after a party has reascnable cause to believe that grounds for
disqualification exist. Seabrook, supra, 18 NRC at 1198, guoting from
Marcus v. Director, Office of Workers' Compensation Programs, 548 F.2d
1044, 1051 (D.C. Cir. 1976).

DISQUALIFICATION: STANDARDS

An administrative trier of fact (like a federal judge) is subject to dis-
qualification if he or she has a direct, personal, substantial pecumary
interest in a result; if he or she has a personal bias against a participant.
if he or she has served in a prosecutive or investigative role with regard
to the same facts as are ir issue; if he or she has prejudged factual — as
distinguished from legal or policy — issues: or if he or she has engaged
in conduct which gives the appearance of personal bias or prejudgment
of factual issues. Public Service Electric and Gas Co. (Hope Creek
Generating Station, Unit 1), ALAB-759, 19 NRC 13, 20 (1984). Con-
sumers Power Co. (Midland Plant, Units 1 and 2), ALAB-101, 6 AEC
60. 65 (1973). See also Houston Lighting and Power Co. (South Toxas
Project, Units 1 and 2), CLI-82-9, 15 NRC 1363, 1365-67 (1982), Cin-
derella Career and Finishing Schools, Inc. v. FTC, 425 F.2d 583, 591
(D.C. Cir. 1970).

DISQUALIFICATION: STANDARDS (PREJUDGMENT)

In order to provide a basis fer disqualification on prejudgment
grounds, the asserted prejudgment (or appearance of prejudgment)
must relate to factual, as distinguished from legal or policy, issues. South-
ern Pacific Communications Co. v. AT&T, 740 F.2d 980, 990-91 (D.C.
Cir. 1984).

DISQUALIFICATION: STANDARDS (PREJUDGMENT)

The fact that a member of an adjudicatory tribunal may have a crystai-
lized point of view on questions of law or policy is not a basis for his or
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her disqualification. Midiand, supra, 6 AEC at 66; Northern Indiana
Public Service Co. (Bailly Generating Station, No. 1), ALAB-76. 5 AEC
312, 313 (1972). See also Southern Pacific Communications Co. v. AT&T,
supra.

APPEARANCES

Martin Bradiey Ashare, Hauppauge, New York, and Herbert H.
Brown and Lawrence Coe Lanpher, Washington, D.C.. for the
intervenor Suffolk County, New York.

Fabian G. Palomino, Al..ny, New York, for the intervenor State of
New York.

W. Taylor Reveley, IIl, Donald P. Irwin, Robert M. Rolfe, Lee B.
Zeugin and Jessine A. Monaghan, Richmond. Virginia. for the
applicant Long Island Lighting Company.

Robert G. Perlis for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

Opinion for the Board by Messrs. Rosenthal
«nd Wilber:

On June 21, 1984, intervenors Suffolk County and State of New York
filed a motion calling upon Administrative Judges Marshall E Miller,
Glenn O. Bright and Elizabeth B. Johnson to disqualify themselves from
further service as members of one of three Licensing Boards now consid-
ering issues presented in this operating license proceeding involving the
Shoreham nuclear facility.! The gravamen of the motion was that, by

I Suffoik County and State of New York Motion for Disquatification of Judges Miller. Bright, and John-
son (hereafier. June 21 disqualification motion). A previous motion seeking the same rehief, filed on
June I8, 1984, was denied on June 19 on the ground that it was not accompanied by a supporting af-
fidavit as required by the Commssion’s regulation governing disqualification movions, 10 C F R
2.704(c) That denial was summarily affirmed by us in an unpublished order entered later on the same
day. In rejecting the movants™ claim that such an affidavit s unnecessary 1n circumstances where the
factual underpinnings of the motion are “matiers of public record contaned in NRC and other
documents,” we called attention 10 our contrary holdings in Duguesne Lot Co. (Beaver Valley Power

(Comtinued)



reason of certain orders issued by that Licensing Board and the context
within which those orders were entered, a disinterested observer might
conclude that Judges Miller, Bright and Johnson have ™ ‘in some meas-
u-e adjudged the facts as well as the law of [this] case in advance of hear-
ing it’ " within the meaning of C inderella Career and Finishing Schools,
Inc. v. FTC, 425 F.2d 583, 591 (D.C. Cir. 1970), quoting with approval
from Gilligan, Will & Co. v. SEC, 267 F.2d 461, 469 (2d Cir.), cert.
denied, 361 U.S. 896 (1959).

In a June 25 order, the three judges individually and collectively
denied tirie motion on the dual grounds that it was untimely and lacked
merit. As mandated by 10 C.F.R. 2.704(c), the order went on to refer
the matter to us.

Upon receipt of the re erral, we invited the parties to submit their
views either in support ot or in opposition to the order. The movants,
the applicant and the NRC staff accepted the invitation. For their part,
the movants maintain that the motion was timely and that, in determin-
ing that disqualification was nol warranted, the Licensing Board im-
properly had failed to apply the Cinderella standard.’ In contrast, both
the applicant and the staff support the Board's order in full measurz.’

For the reasons that follow, we conclude that the motion is ¢ { doubtiul
timeliness but, in any event, does not provide a sufficien basis for
requiring the disqualification of the members of the Licensing Board.
We accordingly affirm the denial of the motion.

I. BACKGROUND

A. As earlier noted, at present three separate Licensing Boards have
the responsibility of adjudicating one or more issues pending in this ex-
tended and complex proceeding. The Board here involved, chaired by
Judge Miller, came into existence most recently. It was established by
the Chief Administrative Judge of the Licensing Board Panel, B. Paul

Station. Units | and 2). ALAB-172. 7 AEC 42, 43 n2 (1374). and Deron Edison Co. (Greenwood
Energy Center, Units 2 and 3), ALAB-225. 8 AEC 179, 380 (1974) See also Public Service Co. of New
Hampshire (Seabrook Stanon, Umits | and 2). ALAB-749_ 18 NRC 1195, 1197 n 1 (1983)

The June 21 was acce d by an affidavit

2 Suffolk County and State of New York Filing in Response 10 Appeal Board Order of June 26, 1984
(July 6. 1984) (hereafter, Suffolk and New York Response! For convenience, we shall employ the
term “Licensing Board” or “Board” when referring to the three Judges and their decisions and actions
in this proceeding.

3 LILCO's Brief in Suppeit of the Order of Judges Miller, Bright and Johnson Denying the Suffolk
County/New York State Motion ‘o Disqualify Them (July 6, 1984) (hereafier, LILCO BrieN. NRC
Staff Response to Motion by Suffolk County and State of New York for Disqualification of Judges
Miller. Bright. and Johnson (July 6. 1984) (hereafier. Staff Response) The applicant asserted grounds
for the denial of the disqualification motion beyond those relied upon by the Licensing Board As wiil be
seen. we do not reach those addinional grounds.




Cotter, on March 30, 1984 for the purpose of hearing and deciding the
applicant’s March 20, 1984 “Supplemental Motion for Low Power
Operating License.”* That motion raised the question whether low-
power operation of Shoreham (i.e., operation at levels up to 5 percent of
rated power) might be permitted under 10 C.F.R. 50.57(¢)* in advance
of the resolution of questions pertaining to the reliability of onsite
emergency power sources — questions arising, in turn. as a result of fail-
ures during operational testing of the diesel generators instalied to pro-
vide such emergency power. According to Judge Cotter, he took the
step of creating a new Board to consider the motion because the Licens-
ing Board then possessing “jurisdiction over non-emergency planning
matters” had advised him that “two of its members are heavily commit-
ted to work on another operating license proceeding.™*

For present purposes, we need focus only on the rulings of the Licens-
ing Board here involved during the seven-day period between March 30
and April 6. Immediately upon its establishment on March 30, the
Board advised the parties by telephone that it would hear oral argument
on the applicant’s March 20 supplemental low-power motion. This
advice was confirmed in a written order (denominated a “notice™). In it,
the Board observed that responses to the motion or statements of pre-
liminary views had been filed by the other parties to the proceeding and
that the “issues raised by the parties in their filings, as well as a
schedule for their expedited consideration and determination.” would
be heard at the same time.’

The argument took place on April 4 in Bethesda, Maryland. Two days
later, the Board issued a further order in which, “[blased upon a consid-
eration of the [applicant’s] motion and the facts alleged in its attached
affidavits. the matters contained in the responsive filings of the other

449 Fed Reg 13.611 (1984)

* In relevant part. section 50 57(¢) provides
An apphicant may, in a case where a hearing 1s held in connection with a pending proceeding
under this section make a motion in wriling, pursuant 1o this paragraph (c), for an operating
hcense authorizing low-power testing foperation at not more than | percent of full power for the
purpose of testing the facility !, and further operations short of full power operation Action on
such a4 motion by the presiding officer shall be taken with due regard 1o the rights of the parties
1o the proceedings. including the right of any party to be heard 10 the extent that his contentions
are relevant 1o the activity to be authorized. Prior 10 taking any acuon on such a motion which
any party opposes. the presiding officer shall make findings on the maiters specified in paragraph
(a) of this secuon as 10 which there 1s a controversy. in the form of an initial decision with re-
spect to the contested activity sought 10 be authorized » « «

®49 Fed. Reg 13.612 (1984) The Board o which Judge Cotter alluded. chaired by Administrative

Judge Lawrence Brenner. still has before it the issue of the reliability of onsite emergency power
sources. The third Licensing Board assigned 10 this proceeding, chaired by Adminisirative Judge James
A Laurenson. s concerned exclusively with as yei unresolved emergency planning issues. The disquali-
fication motion apphes to neither of those Boards.

7 Notice of Gral Arguments (March 30, 1984) (unpublished) at |
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parties and the arguments of counsel in depth,” several conclusions
were reached.® As the Board saw it the applicant had made a sufficient
preliminary showing to justify the holding of a limited hearing on the
question 0 its entitlement to a low-power license pursuant 10 10 C.F.R.
50.57(c).* The pivotal issue at the hearing would be whether reasonable
assurance existed that the “activities associated with [the) request for a
low-power license can be conducted without endangering the health and
safety of the public, in the absence of resolution by another licensing
board [i.e.. the Board chaired by Judge Brenner (see note 6, supra)) of
the emergency diesel generator contentions related to full-power
operation.” ' In this connection, the Board stated that the provisions of
section 50.57 respecting low-power operations had to be read in conjunc-
tion with the requirements of General Design Criterion (GDC) 17 with
respect 10 emergency power needs for full-power operations." The
Board added:

If the evidence shows that the protection afforded 1o the public at low power levels
without the diesel generators required for full-power operations. is equivalent 10 tor
greater than) the protection afforded to the public at full-power operations with ap-
proved generators, then [the applicant’s) motion should be granted. n

Expressing the belief that an expedited hearing should b2 held on the
issues that it had identified “io the extent that such matters are reasona-

bly relevant to a low-power license.” the Board then established. in the
wexercise [of its] judgment,” the following schedule:

% Memorandum and Order Scheduling Hearings on LILCO's Supplemental M~tion for Low-Power
Operating License (April 6. 1984) (unpublished) at § (footnote omitied) (hereafter, Apiil 6 order)
9 Ibud
10 /d a6
1 4 at6-7 GDC 17, found in Appendix A 1o 10 C F R Part 50. provides in relevant part
An onsite electric power system and an offsite electric power system shall be provided 1o permit
functioning of siructures, systems and components important 10 safers The safety function for
cach system (assuming the other sysiem is a0l functioning) shall be to provide sufficient capaoity
and capability to assure that (1) specified acceptable fuel design limils and design conditions of
the reactor coolant pressure boundary are not exceeded as a result of anticipsted operational -
currences and (2) the core is cooled and containment integnity and other vital functions are
maintained in the event of postulated accidents. s ¢ «
As previously noted. the diesel generators installed as the backup onsite electric power sysiem for
Shorcham farled during operational testing .
12 April 6 order, supra, at 7




Date Event

April 6-16, 1984 Discovery

April 19, 1984 NRC Staff Supplemental [Safety
Evaluation Report]

April 20, 1984 All direct written testimony filed

April 24-28, 30 Hearing"’

through May 5, 1984

The Board opined that this schedule would not “prejudice any party to
this proceeding.™'*

As it turned out, both the Board's ruling on GDC 17 and its hearing
schedule were short-lived. At the instance of the Governor of the State
of New York and Suffolk County, on April 25 the United States District
Court for the District of Columbia issued a temporary restraining order
precluding, inter alia, any hearings before the Licensing Board on the ap-
plicant’s supplemental motion for a low-power operating license."”
Thereafter, on April 30, the Commission entered an unpublished order
in which it both vacated the Licensing Board's schedule and set down
for oral argument (following briefing) the matter of the applicability of
GDC 17 to the applicant’s proposai to operate Shoreham at low power.
Subsequent to the argument, the Commission ruled that 10 C.F.R.
50.57(c) “should nct oe read to make General Design Criterion 17 irap-
plicable to low-power operation™ and, accordingly, vacated the Licensing
Board’s April 6 order to the extent that it held otherwise.'* Additionally,
it provided a new schedule to the | icensing Board “as guidance in
resuming the hearing.”"’

B. At the heart of the disqualification motion is the thesis that a dis-
interested observer might conciude that, apart from being unjustified,

Bid a1, 16
¥4 at 16
I5 Cuomo v. NRC. No. 84-124 The temporary restraining order was accompanied by a memorandum
opinion 1n which the court expressed the view fat 8) that the plaimtiffs had raised “a substantal legal
question regarding the propriety of the hearing schedule
16 CLI-84-8. 19 NRC 1154, 1155 (1984) The Commission went on (o note that the applicant a1 oral
argument had ind:_ated an mnient 1o seek an exemption from the GDC 17 requirements. /d at 1155 In
this regard, 10 C.F.R. 50.12(a) provides in relevant part
The Commission may, upcn application by any interesied person or upon ils own imitiative,
grant such exemptions from the requiremenis of the regulations in this part as it determines are
aut..onzed by law and will not endanger life or property or the common defense and security
and are otherwise in the pudlic interest » « »
1T CLI-84-8. supra. 19 NRC at 1156 That schedule called for the commencement of the hearing on the
$5th day following the filing and service of the applicant’s request for a section 50 12(a) exemption
from the GDC 17 requirements.
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the Licensing Board's expedited schedule and GDC 17 ruling were not
the product of reasoned and independent judgments on the Board's part.
This is so, the movants insist, because the schedule and ruling
“paralleled and furthered™ objectives of NRC Chairman Pallacino that
had been “formulated outside the hearing process” and communicated
“within the NRC.”'* We now canvass those events prior to the Licensing
Board's April 6 order that are said to support this thesis.'”

1. The movants point first to a meeting attended by Chairman
Palladino, Judge Cotter and several other NRC officials on March 16,
1984 — four days prior to the filing of the applicant’s supplemental low-
power motion. According to the Chairman’s testimony before a congres-
sional committee, that meeting was initiated by him in the wake of indi-
cations of increased delay in the progress (and therefore conclusion) of
operating license proceedings involving nuclear facilities ihat are near
completion. Its purpose was to discuss the status of a number of such
facilities “at which there were problems or potential problems.”?' Judge
Cotter had been requested to attend because of his knowledge of the
status of the operating license proceedings before licensing boards, the
possibility that he might have suggestions respecting how unnecessary
delays in those proceedings could be avoided, and his ability to provide
information respecting whether delays in their progress were attributable
to the need for additional staff documents before hearings could begin.”?

Although the briefing provided the Chairman at the meeting embraced
the Shoreham proceeding among others, and incl:ded identification of
the issues pending in that proceeding, the Chairman does not recall the
discussion of the merits of any of those issues and is confident that the
agency lawyers in attendance would have “raised a warning flag” had
any such discussion been initiated.”’ For their part, two other attendees
at tk= meeting, the Executive Director for Operations and the Executive
Legal Director, have supplied bv affidavit their own recollection of that
portion of the meeting devoted to Shoreham:

'8 June 21 disquabfication motion at 2-3

19 Obviously, nothing transpiring after April 6 could have influenced the Licensing Board's action on
that date. Nor do we understand the disquahification motion (o rest 10 any extent upon post-April &
Board rulings

2 iadividual Stacement of Nunzio J. Palladino, Chairman, U.S. Nuciear Regulatory Commussion,
Before the Subcomm on Energy and the Environment, Comm. on Interior and Insular Affairs, US
House of Representatives (May 17, 1984) at 3-8 This statement was appended 1o the Chairman’s June
20. 1984 Memorandum iv the Furties in connection with the request (filed by Suffolk County and the
State of New York on June 6, 1984) that the Charrman recuse humself from further involvement in this
operating hicense proceeding

21 Individual Statement of Chairman Palladino. supra. a1 §-9

R a9

23 1d. a1 10
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4. When the question of Shoreham came up, the discussion turned 1o the impact
ol the diesel generator issue

S The Chairman raised the question, which we understood 10 be procedural.
whether the diesel generator issue had to be resolved prior to low-power operation
He was informed that the apphlicant could, bul had not yet done so, request low-
power authorization pursuant 10 10 C.F.R.§ 50.57(c), and that the applicant would
at least have an opportunity 1o try 10 make a showing that some resolution short of
that which would be required for full-power operation, would justify low-power
operation. The Charrman then questioned whether such an apphication would have
1o be considered by a hearing board 10 which he was informed the answer was yes.
He then inquired how long such a proceeding would take. whether 1t would be as
long as a typwal hearing” The General Counse! mformed him that in the past the
Commussion has requested expedited hearings on narrow-issue proceedings. In fact,
the Deputy General Counsel cited the example of a hearing that was held and
completed in one day. The Chairman then asked guestions as to whether an expedit-
ed hearing could be held on a request from LILCO for a low-power application
(which the Staff had informed him was known 0 be forthcoming) and the discus-
sion turned to a hypothetical reasonably expedited schedule. Most of the discussion
was between the Chairman and the Office of the General Counsel, with occasional
input from other participants. At the conclusion of the discussion, there was a con-
sensus that it would be possible 1o conduct an expedited proceeding in something
on the order of six 10 eight weeks. The Chairman requested the Office of the Gener-
al Counsel 10 prepare @ more detailed analysis of this subject

6 The Executive Legal Director pointed oul to the Chairman that if consideration
were given 10 such an expedited proceeding. it should be kept in mind that the cur-
rent Shorecham Licensing Board Chairman was also Chairman of another active
case. No suggestion was made regarding what effect should be given to considera-
ton of this factor. Specifically. the creation of a new board was not discussed. nor
was the removal of Judge Brenner for tactical {or any other) reasons discussed.

7. In our judgment the discussion was entirely procedural and hypothetical, and
dealt with the matter of the possible resolution of an issue in a ume frame consistent
with operation of the plant at or near the date requested by the applicant if the out-
come of the proceeding were to favor such a result. At no time during the meeting
was there any d scussion of any substantive matter at issue in the Shoreham (or any
other) proceeding. No orz in the room expressed any prejudgment. nor evinced
any indication of having a prejudgment, of what the actual outcome would be. The
focus was simply on how guickly the issue could be decided

2. The March 16 meeting left Chairman Palladino concerned that
“the fate of the Shoreham facility might be determined not by the

24 Joint Affidavit of Wiliam J Dircks and Guy H Cunmingham. 1 (July 3. 19841 a1 2-4 Thus affidavit

was submitted as an attachment 1o the NRC Staff Response to Suffolk County and State of New York
Request for Recusal of Chairman Palladino (July 5. 1984) That response, with the affidavit. 1s appended

10 Staff Response. supra.

During the course of the March 16 meening, Judge Cotter took a few rough notes. With re pect 10
Shoreham those notes were both brief and cryptic We discuss their present significance later in this
opinion
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merits of the case, one way or the other, but instead by the NRC's ina-
bili y to run its processes efficiently.”* For this reason, he requested his
personal stafl to prepare “a one-page conceptual draft directive” from
the Commission to Judge Cotter.” In addition, on March 20, the Chair-
man sent a memorandum entitled “Licensing Delays™ to the other
Commissioners. That memorandum alluded to the March 16 meeting
and, with respect to Shoreham, specifically noted that he had asked the
Office of the General Counsel to prepare a paper concerned with possible
avenues for expediting the determination on low-power opcration.

On March 22, Chairman Pailadino sent a “working paper” containing
the substance of a possible Commission directive to Judge Cotter.” It
conveyed the thought that a low-power decision should be rendered by
May 9 and, to that end, set out a suggested hearing schedule.®

Within a day or so, Judge Cotter responded with a draft order prepared
by him for possible Commission issuance.” That order would have had
the Commission direct the conduct of an expedited hearing before a
newly appointed Licensing Board.* Judge Cotter also included in the
draft a specific “recommended” schedule that called for (1) the hearing
on the applicant’'s March 20 supplemental motion seeking a low-power
operating license to commence thirty days after the filing of responses to
that motion; and (2) a Board decision in another thirty days — i.e., on
or about June 7. In comments following the draft, Judge Cotter stated
his opinion that the “[slixty day schedule is brutally tight. Definitely not
recommended but possibly achievable.”*

3. On April 2, the Office of the General Counsel (0GC) furnished
the Commission with the memorandum that the Chairman asked it to
prepare on the matter of expediting the determination on low-power
operation.”’ One of the options discussed in the memorandum was a di-
rection to the Licensing Board to conduct an expedited hearing on the
applicant's March 20 supplemental motion.* In this regard, OGC set

25 Individual Statement of Chairman Palladino, supra, at 11

%14 at12

27 1bid

8 A copy of this document was appended to an April 4 memorandum from the Chairman to his fellow

Commissioners, discussed at p. 31, infra

29 A copy of this document likewise was appended to the Chairman’s April 4 memorandum

30 Couter draft order at |

31 14 a1 6-7. This schedule would have sllowed sixteen days for discovery and seven days thereafier for

t’l;tmuuotmnmd testimony. The hearing would start in another five days and consume ten days
das

33 April 2, 1984 memorandum from Herzel H E. Plaine to Commissioners entitied “Shoreham Low

Power Proceeding "

34 J4 at 2. The memorandum noted that a separate Licensing Board had been created 10 hear and

decide the mouon. /d at 2n.2




out a possible schedule, which called for a Board decision within eighty
days following issuance of the Commission order. OGC noted that
“[tlhe demands placed on the parties Yy this schedule will likely be
viewed by some parties as unreasonable because of the technical com-
plexity of the issues.”’*

4. On April 4, Chairman Palladino sent a memorandum to the other
Commissioners on the subject of Shoreham, with a copy to, inter alia,
the “ASLBP” (i.e., Licensing Board Panel). Attached to the memoran-
dum were both the “working paper” sent to Judge Cotter and the draft
order prepared by him in response. The Chairman indicated that further
action “on this or any other draft order” would await the comments of
the Commissioners on the April 2 OGC memorandum.*

C. As earlier noted, the Licensing Board denied the disqualification
motion on the dual grounds of untimeliness and insubstantiality. On the
former score, the Board expressed the belief that the “alleged facts™
were known to the movants long before the motion was filed.”” More-
over, given the current established hearing schedule, tlie Board thought
the June 21 filing “to be productive of unnecessary delays.”*

With regard to the merits of the motion, the Board explicitly denied
that any of its orders had been “influenced in the least by any of the
Commissioners, including Chairman Palladino, or by Chief Judge
Cotter, or by anyone else in or out of NRC.”" In addition, the Board ex-
plicitly represented (1) that its members “were not acquainted with any
of the actions of the Commissioners alleged in the motion™; and (2)
that “the Individual Statement of Chairman Palladino before the Sub-
committee on Energy and Environment dated May 17, 1984, is the only
source of our information other than rumors, which we have
disregarded. " Still further, the Board stated that the expedited
schedule adopted in the April 6 issuance was “the product of [its] own
judgment, and was not influenced or caused by anyone else.”*

By way of summary, the Board had this to say:

Each Board Member wishes to state, categorically, that there has been no outside in-
fluence or “pressure” exerted on them, individually ¢r coliectively. Every decision

B4 a3

3 The Chairman requested that those comments be furnished no later than April 9

37 Order Denying Intervenors' Motion for Disqualification of Judges Miller, Bright and Johnson (June
25, 1984) (unpublished) at 4

3% /bid Under that schedule, argumerts on discovery motions took place on June 22, discovery ended
on june 29, the prepared testimony was 10 be filed on July 16 and the hearing is (0 begin on July 30
Bidas

¢ Ibid

“1d a6

3



or action taken by the Board was by full agreement among the three membeis, and
we expect it to continue to be thus. We further reject any notion of bias either for or
against any party in this proceeding.

The Board, neither individually nor collectively, was privy to the actions or ex-
changes cited at length in both the Motion and Affidavit. Since this information was
not furnished to the Board, either in whole or in part, prior to the County’s
pleadings, it is simply not possible to have been influenced by it. The actions of this
Board were dictated by no more than the simple, long-standing directive of the
Commission to discharge duties in an efficient and expeditious manner. CLI-81-8,
13 NRC 452 (1981) ¢

II. TIMELINESS

Within the past year, we had occasion to stress anew that motions for
disqualification or recusal must be submitted “ ‘as soon as practicabie
after a party has reasonable cause to believe that grounds for disqualifica-
tion exist.’ ** This is because “any delay in filing a motion for disqualifi-
cation or recusal necessarily casts a cloud over the proceeding. and in-
creases the likelihood of delay in the ultimate completion of the case in
the event recusal or disqualification is warranted and a new decisional
officer must be appointed.™*

As earlier noted, the Licensing Board concluded that the movants
failed to adhere to this admonition in the present case. Although not
resting our disposition of the referral on that ground alone, we agree
with the conclusion.

The movants point out that their acquisition under the Freedom of In-
formation Act of the notes taken by Judge Cotter at the March 16 meet-
ing* did not take place until “late May.”* But it scarcely follow., as
they would have it,’ that the movants were not in a position to seek the
Licensing Board’s recusal at an earlier point. By their own admission,
the “bases” of the motion “did begin to become known in early
1984 "% And it would appear that, by April 27, the movants thought
that enough of those “bases” had surfaced to support an assertion that
the Licensing Board should step aside. For, on that date, Suffolk Coun-
ty's counsel wrote a letter to the counsel for the other parties in Cuomo

Qgm?

43 Seabrook, supra, 18 NRC at 1198, quoting from Marcus v. Director. Office of Workers’ Compensation
Programs. 548 F .24 1044, 1051 (D.C Cir 1976)

“ fhid

45 See note 24, supra.

46 Suffolk and New York Response, supra, at 2

47 Ibid

8 1bid.
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v. NRC, the suit brought to enjoin the Licensing Loard’s hearing
schedule * In ti.at letter (at 2), counsel stated, inter alia:

The County wil! file additional requests with the Commuission for disestablishment
of the Licensing ' »ard consisting of Judges Miller, Bright and Johnson (beyond the
April 11 written request of the Suffolk County Executive) and also for recusal of
such Judges and Chairman Palladino and Judge Cotter.

Assuming, hcwever, that the mnvants nonetheless were justified in
resting on their oars until they received the Cotter notes, the question
remains why they then waited until June 18 before filing their first —
albeit incomplete — motion to disqualify the Board.* On May 31, the
Licensing Board issued its new hearing schedule to replace the one vacat-
ed by the Commission on April 30.5' That schedule called for the discov-
ery process to continue until June 29 and the hearing to commence on
July 30. As such, it should have removed all possible doubt that any en-
deavor to disqualify the Board should be undertaken immediately.
Instead, on June 6 the movants filed their request that Chairman Palla-
dinc recuse himself®? and then waited almost another two weeks before
filing the motion at bar. In this connection, it is noteworthy that (1) pre-
cisely the same events undergird both the recusal request directed to the
Chairman and the disqualification motion addressed to the Licensing
Board; and (2) as the movants might well have anticipated, the Licens-
ing Board has been required to hear and act upon certain matters while
the disqualification motion still awaits ulumate resolution — precisely
the situation that the prompt filing requirement is intended to obviate.*

I1I. MERITS
It is well-settied that

“[Aln administrative trier of fact is subject to disqualification if he has a direct,
personal. substantial pecuniary interest in a result; if he has a ‘personal bias’ against
a participant, if he has served in a prosecutive or investigative role with regard to

49 See note 15, supra, and accompanying text. The letter is found at Attachment § 1o the LILCO Brief,
supra

50 See note |, supra.

$1 Order Establishing Schedule for Resumed Hearing (unpublished)

51 See note 20, supra. On June 22, these movanis filed » motion seeking the disqualification of Judge
Cotter from any further participation in this proceeding

53 For example, on June 2! (the day the motion was refiled with the necessary affidavit) the Licensing
Board 1ssued an unpublished order scheduling oral argument for June 22 on vanous pending discovery
matters On June 27, two days after the mot'on was denied by it and referred to us, the Board entered
an unpublished order confirming oral rulings made on June 22.
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the same facts as are an issue, if he has prejudged factual — as distinguished from
legal or policy = ssues, or il he has engaged in conduct which gives the appearance
of personal bias or prejudgment of factual issues ™™

In this instance, there is no claim that any of the Licensing Board mem-
bers is biased against either of the movants, or that the actions of the
Board created the appearance of such bias. Rather, it is plain from the
content of the disqualification motion, and most particularly «s reliance
exclusively upon the disqualification standard set forth in the District of
Columpbia Circuit’s decision in Cinderella, that the Board is charged
solely with impermissible prejudgment (or at least the appearance
thereof) .

A.l. We have just seen that, in order to provide a basis for disqualifi-
cation, the asserted prejudgment (or appearance of prejudgment) must
relate to “factual — as distinguished from legal or policy — issues.”
Indeed. that distinction was at the root of our rejection many years ago
of the attempt to disqualify a Licensing Board member in the Midland
construction permit proceeding on the ground that a law review article
he had written reflected prejudgment of issues in that proceeding. We
there observed:

Reviewing the entire law review article, including each of the passages (o which the
[movants] have referred. we find no evidence of prejudgment of any facts in issue
Nor do we find any appearance of prejudgment All that we find s an individual
who may have certain crystallized views — indeed. who may possess an “underlying
philosophy ™ = on the application of NEPA 10 the Commussion’s hcensing process
Previous decisions of this Board and the Commussion have exphicitly recogmzed this
situation as nondisqualifying. Thus, in the Bailly case, we referred to Professor
Davis’ view, based on his analysis of the jurisprudence in this area. that “the fact
that a member of an adjudicatory tribunal may have a crystallized point of view on
questions of law or policy 1s not a basis for s disqualification. ™"

Interestingly. and appropriately, Cinderella was one of the cases cited
in Midland in support of the dichotomy between factual issues on the
one hand and legal and policy issues on the other. In that case, the
Federal Trade Commission had charged the Cinderella Career and
Finishing Schools with false and deceptive advertising. While the matter

S Pubin Servie Elecrric and Gas Co. (Hope Creek Generating Station. Usit 11, ALAB-759. 19 NRC 13,
20 (1984), guonng Comsumers Power Co (Midland Plant, Units | and 21, ALAB-101. 6 AEC 60, 65
(1973) As observed in Hope Creek. these are basically the same standurds that govern the disqualifica-
uon of federal judges In s dec n H Lghnng and Power Co. (south Texas Project, Unus | &
20, CLEE29. 1S NRC 1363, 136567 (19821, the Commussion emphasized the apphicabihity of federal
Judicia! disqualification siandards in this agency s adjudicatory proceedings

SSALAB-1OL, supra. 6 AEC at 66 (footnotes omitted) The ciied Bailly case s Northern Indsana Publx
Service Co. (Bally Generating Station. No 1), ALAB-76_§ AEC 312, 311 (1972)
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was pending before the full Commission on an appeal by the agency
staff from a hearing examiner’s decision in Cinderella’s favor, the FTC
Chairman delivered a speech in which he alluded to the facts of that ad-
ministrative proceeding as an example of deceptive advertising.
Thereafter, the FTC, with the participation of the Chairman in its
decision, reversed the hearing examiner on a finding that Cinderella had
engaged in unfair and deceptive adverusing practices.

It was in this context that, in the course of remanding the case to the
agency for reasons unrelated to the Chairman's public statements, the
court ruled that he was disqualified from further participation. And that
the District of Columbia Circuit adheres today to the principle that only
the prejudgment of factual issues is disqualifying is manifest from its
very recent decision in the Southern Pacific Communications antitrust
proceeding. As the court there stated:

It is well established that the mere fact that a judge holds views on law or policy rele-
vant 1o the decision of a case does not disqualify him from hearing the case See,
ez, Association of National Advernsers, Inc. v. FTC, 627 F2d 1151, 1174 (D C. Cir
1979) (“ Administrators, and even judges. may hold views on questions of law prior
10 participating in a proceeding "), cerr. demied, 447 US. 921 (1980). i wr 1177
(Leventhal. J.. concurring) (“even judges are not disqualified merely because they
have previously announced their positions on legal issues™ ). United States v
Haldeman, 559 F.2d 31, 136 n332 (D.C. Cir 1976) (en banc) (per curiam)
(“although fixed. an opinion on the law is not disqualifying”), cert. denied, 431 U S
933 (1977) Indeed, we can barely conceive of a judge coming 10 & case withoul hold-
ing at least certain preconceptions that may affect his approach to the case. “The
human mind, even at infancy, is no blank piece of paper We are born with
predispositions, and the process of educanion formal and informal, creates attitudes
in all men which affect them in judging situations, altiudes which precede reasoning
in particular instances and which, therefore. by definition, are prejudices “Inre ) P
Linahan, Inc.. 138 F.2d 650, 651 (2d Cir. 1943). If a judge approached every case
completely free of preconceived views concerning the relevant law and policy, we
would be inchined not to applaud his impartiality, but to question his gualification 1o
serve as a judge **

2. In light of the foregoing, it is immediately apparent that the pre-
judgment claim advanced by these movants must tu'l. For, despite the
invocation of the Cinderella standard, in sharp cont.ast to the situation
in that case the movants here have not identified any specific facrual
issue that a disinterested observer might conciude had been prejudged
by the Licensing Board members. This is scarcely surprising. The Board
did not consider, let alone decide, any factual issues in its March 30 and

56 Southern Pacific Communications Co v. ATAT. 740 F 2d 980, 990-91 (D.C. Cir 1984) (footnotes
omitted)



April 6 orders — i.e., those Board orders to which the movants point as
evidence of the appearance of prejudgment. As we have seen, the March
30 order did no more than call for oral argument on the applicant’s sup-
plemental low-power motion and the establishment of a schedule for the
“expedited consideration and determination” of the issues raised by the
parties in connection with that motion. For its part, and insofar as object-
ed to by movants, the April 6 order provided the expedited schedule
and also ruled on the purely legal issue of the application of GDC 17 to
low-power Shoreham operation. ™’

We need add on this score only that it makes no difference whether
the Licensing Board might have been influenced in reaching its judgment
on the scheduling and lezal issues by what it perceived to be the thinking
of Chairman Paliadino ~n those issues.** There is a wide variety of possi-
ble sources to which “a adjudicator might look in formulating an opinion
on a particular sche duling or legal question. We know of no authority,
and the movants point to none, for the proposition that an adjudicatory
body's catitler ent to cominue to garticipate in a proceeding hinges
upon how its | gal or scheduling conclusions happened to be shaped. ™

B. Were .rejudgment of a legal or policy issue (or the appearance
thereof) a bais for disqualification, the movants’ claim here would rest
on no better ooting. According to the movants, a disinterested observer
could justifial's ~~nclude (whether such was the fact or not) that the
Licensing Board was aware of the “chain of events” commencing with
the March 16 meeting and that these events led to a prejudgment on the
scheduling and GDC 17 questions.® The Licensing Board, however, has

ST See pp 2527, supra. We do not understand the movants 1o claim that the March 30 and Apnil &
orders created the impression that the Licensing Board had prejudged the ultimate question of the apphi-
cant's entitlement 10 a low-power license Be that as it may, neither order is susceptible of that
interpretation The Board's GDC 17 ruling did not, of uself. determine the low-power maiier Rather,
#s the Bourd noted, that ruling left for resolution certain faciue! ssues See p 26, sipra. And, wheiher
or not unduly tight in the totality of circumstances, the Board's schedule for the hearing of those issues
was not so palently unreasonable as to permit an inference that the Board had already made up its mind
that low-power operation should be suthonzed
S8 A5 shall shortly be seen. however, there is no record bases for assuming that the Board was even
aware of the Chairman s thoughts respeciing Shoreham
9 Manifestly. & Licensing Board member would not be justified in taking a cue on the ultimate ments
of a controversy from the Commission’s Chairman — or from any other NRC official for that matter
Indeed. such a forfenture of the Board member s independence — and disregard of the solemn oblhigation
not 1o abdicate hus or her adjud v responsibil - would be extremely serious misconduct In this
instance. there s neither an exphicit aliegation that such misconduct 1ok place nor any concrele evi-
dence from which it might be inferred

One other equally obvious point likewise requires no more than passing mention That an adiudicator
15 not subject to disqualification for prejudgment on a legal or scheduling issue does not mean that, f
erroncous. the conclusion reached on the 1ssue cannot be successfully attacked As previously noted, in
this instance both the expedited schedule and the GDC |7 ruling contmned in the Apnil 6 order were

ly overturned See p. 27, supra

80 June 21 disqualification motion. supra. 3t 2-4




expressly disclaimed that it was aware of any of the events prior to the is-
suance of its March 30 and April 6 orders.*' Needless 1o say, if that dis-
claimer 1s truthful the Board could not have been influenced by what the
movants choose to characterize as the “Chairman’s March 16 interven-
tion"* or by the developments in the wake v the meeting on that date.
Hence, in order to reach the movants’ suggested conclusion, the disin-
terested observer would have to infer first that the Licensing Board's dis-
claimer was nor truthful.

We find no possible foundation for a reasonable inference to that
effect. The movants point to the fact that, upon being constituted, the
Board immediately issued its March 30 order in which it referred to the
“expedited consideration and determination” of the matters beforz it
The movants would have it that, in such a short time period, the Board
could not conceivably have reached on its own the conclusion that expe-
dition was warranted.®’ We disagree. For one thing, the Board members
might well have been informed of their new assignment in advance of
the issuance of the formal Federal Register notice® and promptly em-
barked upon a study of the papers then in th2 record. For another, it
may confidently be assumed that the Board members were generally fa-
miliar with the fully-constructed status of the Shoreham facility® and
the generic interest of the Commission in avoiding unnecessary delays
in the adjudication of license apphcations for such facilities* Armed
with that general knowledge, and the inference arising from its assign-
ment to the low-power phase of the proceeding.*” the Board quite under-
standably would have wished the oral argument to focus upon the possi-
bility of an expedited schedule.

The March 30 order did not, of course, contain a proposed schedule.
And 1t was only after hearing from the parties on April 4 that the Board
established the schedule of which the movants complain. ** The movants

o1 See p 32, supro

87 June 21 disquahification motion. supra, at 4

L T EE

™ Such advance notice would not have been improper  There 1s no reason why 4 | wensing Board Pane!
member should invariably be kept in the dark respecting a new assignment until such time as the an-
nouncement of the assignment is sent 1o the Federal Register

o% Indeed. given the extensive media attention that Shoreham has attracted over a considerable period
of ume. 1 would have been vintually impossible for the Board members not (o have been aware of
Shoreham s ssuation

8 Sev. ¢ g, Statement of Policy on Conduct of Lensing Proceedings, CLI-BL-8, 13 NRC 452 (19811, cied
by the Board at 14 of us April 6 order, supre

T we agree with our concurnng collcague that there was good reason for the Bosrd 10 have concluded
that 1t was created 10 enable a more expeditious decision on (the applicant s supplemental low-power
motion than would irkely have been forthcoming from the Board chawed by Judge Brenner See p 40,
nlra

o8 See pp 25-26. supra




would attach significance to the “striking” similarity they perceive*® be-
tween that schedule and the one set forth by Judge Cotter in his March
23 draft order.”™ in our view, however, the two schedules are not suffi-
ciently alike that a fair-minded disinterested person would likely jump to
the conclusion that the Licensing Board misrepresented the facts when
it stated in effect that it had not seen Judge Cotter's draft order.
(Among other things, the latter provided sixteen days for dGiscovery; for
its part, the Licensing Board was prepared to allow only ten days for that
purpose.)”’ Moreover, had the schedule. been closer, an objective ob-
server might still have been hesitant to :ndulge in the conjecture that
the Board members were untruthful.

Insofar as the Licensing Board's GDC 17 ruling is concerned, the
movants endeavor to tie it to (1) the ne* s that Judge Cotter took at the
March 16 meeting.’? and (2) the Cotter draft order.” The former
referred to a discussed “alternative solution for low power” in these
words: “LILCO file proposal to get around diesel issue [and] hold hear-
ing on operation at low power.” ™ The latter suggested that the Commis-
sion direct the Licensing Board to hold a hearing on that proposal.™
Even assuming that one or both of these documents could be taken as
communicating a judgment on Chairman Palladino’s part respecting pre-
cisely how the GDC 17 issue should be decided (a dubious assumption
at best),™ it simply does not follow that the Board must have been both
aware of that judgment and influenced by it. The short of the matter is
there is absolutely nothing before us that lends any support to a reasoned
challenge to the Board's explicit representation that the GDC 17 ruling
in the April 6 order reflected its independent thinking on the issue.

What remains for consideration is the movants’ attempted reliance”
upon the separate opinion of Commissioner Asselstine in connection
with the Commission’s May 16 order reversing the Licensing Board’s
GDC 17 ruling and providing a suggested hearing schedule.™ In that

59 June 21 disqualification motion. supra. at 8

0 See p. 27 & note 31, supra

™ b

72 See note 24, supra

73 June 21 disqualification motion, supra. at 9-10

4 Cotier notes at | (emphasis i oniginal)

'S Cotter draft order. supra. a1 4. 5-6

76 To us. the cryptic Cotter note quoted in the texi does not sugges! that the Chairman had already
decided that the applicant should prevail on the GDC 17 ssue And. significantly, when the issue ulii-
mately came before the Commission. the Chawrman joined his colleagues in reversing the Lwensing
Board's ruling in the applicant's favor CLI-B4-8, supro

77 June 21 disqualification motion, supra, at 11 & n.2

T8 CLI-84-8, supra. 19 NRC at 1160



opinion, joined on the point by Commissioner Gilinsky in his own separ-
ate opinion,” Commissioner Asselstine expressed his belief that this
Licensing Board should be replaced.® This was not, however, because
the Commissioner thought that the Board had been guilty of prejudg-
ment or. for some other reason, was subject to disqualification based
upon its March 30 and April 6 orders. Indeed, the Commissioner did
not mention either of those orders but instead referred specificaily only
to a subsequent Board order concerned with a quite different matter.®
In these circumstances, there is no substance to the movants' suggestion
that Commissioners Asselstine and Gilinsky have demonstrated that the
Cinderella disqualification standard has been satisfied "

For the foregoing reasons, we hold that the disqualification motion is
both legally and factually insubstantial.* Accordingly, the Licensing
Board's denial of the motion in its June 25, 1984 order is affirmed.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

Opinion of Mr. Edles, concurring in the result:

I join the Board's result but wish to outline my slightly different path
to decision. Because | do not believe that there is ample information to

™ a 1159

80 14 at 1160

81 bid The disqualification motion at hand does not allude (o that order

82 June 21 disqualification mouon, supra. at 11-12

53 Because Mr. Edles concurs in this resuli, there is no need 10 dwell a° length upon our differences in
approach Suffice 1t 10 say that, as indicated earhier in this opinion, we do not share his belie! that the dis-
qualification motion should be read as imphedly asserting that the Licensing Board has created the ap-
pearance of prejudgment of “the ultimate guestion of the applicant’s enuitlement to a low-power
license " See p 40, mfra. For one thing, had movanis’ counsel intended 1o advance such a claim_ it 15
reasonable 10 assume that they would have done so explicitly and not left 1t a matier of \mplicanion. (In
this regard, given their seasilivity. 't 1s especially important that all disquahification motions set forth
their bases with particulanty ) Secondly. the movants have pointed to nothing that might support a
claim of apparemt prejudgment of the uitimate issue by the Licensing Board Thus. 10 imply such a claim
would be 10 do the mo+ants the disservice of suggesting that they seek 10 have the Licensing Board re-
moved on wholly frivolous grounds.




lead a disinterested observer to conclude that the Miller Board has pre-
judged matters of substance before it, | would affirm its decision. Given
my view on the merits, | do not reach the issue of timeliness.

I do not believe that the County and the State have made out an ade-
quate case for disqualification. in so concluding, I accept the Miller
Board's :inchallenged representation that its members were in no way
importuned by Chairman Palladino, Judge Cotter, or others. I also
accept their assertion that the expedited schedule was of their own
making.

That is not to say, however, that the Miller Board did not understand,
or assume, that it was to move quickly on the low-power request. The
Brenner Board originally handling the case, after ~'l, had set a schedule
looking toward a decision on the issue of a low-p - er license by the end
of 1984. Thereafter, it was decided that another board should handle the
pending application. At a minimum, tk: Miller Board must have rea-
soned that it was created in order to decia2 the low-power application on
a faster schedule than the Brenner Board.

| share the majority’s view, however, that neither the Board's belief
that expedition of the case was in accord with the wishes of someone in
the hierarchy (if that was its belief) nor its decision to expedite, standing
alone. constitutes a valid basis for disqualification. Court decisions indi-
cate that only where outside agents attempt by procedural means to in-
fluence the substantive outcome of a case through external pressure on
a presiding officer might disqualification be in order.’

Suffolk County and the State allege more than impermissible
expedition, however. As my colleagues note, the Licensing Board is
charged with the appearance of prejudgment. The majority believes that
the movants allege only prejudgment of discrete legal or policy issues |
disagree. As | see it, the movants also claim that there is an appearance
that the Licensing Board has in some measure prejudged the ultimate
question of the applicant’s entitlement to a low-power license. The clear
import of the motion is that a disinterested observer would infer that the
Miller Board's actions were part of its involvement with the Chairman,
Judge Cotter, and the NRC staff “in pursuit of aiding LILCO with an
‘expedited’ low power decision that ‘got around’ the diesel issue.”’ The
March 30 decision to expedite the application, the ruling on GDC 17,

| See PATCO v Federal Labor Relations Aurhority, 685 F 2d 547, 569 nd6 (D.C Cir 1982). Nash v
Califano. 613 F.2d 10 (2d Cir. 1980}, Gulf Ot Corp. v FPC, 563 F 24 588, 610 (3d Cir. 1977). Federal
Broadcasting System v. FCC. 225 F.2d 560, 566 (D.C Cir) (dictum). cerr. demed sub nom WHEC v
Federal Broadcasning System. 359 U.S 923 (1955)

2 June 21 disqualification motion at 11



and the schedule outlined in the April 6 order are not the exclusive sub-
jects of the motion. They are, the movants believe, also indicia of the
Board's ultimate predisposition. The ultimate question on which the ap-
pearance of prejudgment is alleged — i.e., whether a license should
issue — is a mixed question of fact, law and, perhaps, policy and
discretion, that could justify disqualification.

Applying the Cinderella standard, however, | think a disinterested
observer, familiar with the facts as now known, would conclude that no
substantive judgment on the eventua! outcome of the application, or any
subsidiary factual determinations, has as yet been made. | do not suggest
that the movant's theory underlying disqualification — i.e., that the
Miller Board has been in some measure coopted — might not be inferred
by some cynicai or skeptical observers despite the Board’s assertions to
the contrary. Such allegation may well also demand a more searching ap-
pellate examination of any decision the Board may eventually reach on
the merits. But, on the basis of present information, | think it is more
reasonable to conclude simply that the Miller Board saw its role as get-
ting the show on the road.
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MEMORANDUM AND ORDER

Intervenor Friends of the Earth (FOE) appeals and seeks a stay of a
June 19, 1984, ruling from the bench by the Licensing Board during a
hearing on the application of Philadelphia Electric Company (PECo) for
a license to operate the Limei '~k nuclear facility. See Tr. 12,057-64.
Through a motion, filed with the Licensing Board on June I8, 1984,
FOE sought 1o submit unspecified contentions based on PECo's June 7.
1984, revisions to its application, pursuant to 10 C.F.R. Part 70, for the
shipment, receipt, and storage of new fuel at Limerick. FOE also sought
1o stay movement of the fuel from outdoors to the refueling floor inside
the plant. Relying principally on earlier decisions concerning PECo’s
Part 70 application, the Licensing Board denied FOE's motion. See
LBP-84-16. 19 NRC 857, aff'd, ALAB-765, 19 NRC 645 (1984)

As explained below, although we do not agree with all aspects of the
Licensing Board's oral ruling. we find FOE's appeal 1o be without merit.'

The background of the instant appeal is reflected in two previous deci-
sions by the Licensing Board and this Appeal Board. See LBP-84-16,
supra, and ALAB-765. supra. Briefly, PECo earlier applied under 10
C.F.R. Part 70 for authority (o ship, receive, and store new fuel at
Limerick, in advance of obtaining a 10 C.F R. Part 50 license to operate
the facility. FOE sought a hearing before the Licensing Board on the
Part 70 apphication and tendered several contentions that it proposed to
litgate. The Board dismissed each for lack of basis and specificity. See 10
C.F.R.§ 2714(b). It also concluded that FOE had failed 1o supply a
credible scenario for either a criticality accident or the release of harmful
radiation through some means not involving criticality. We affirmed the
Licensing Board's decision.” In the absence of any litigable contentions,
there was no need for a hearing on PECo’s Part 70 application. Thus,
the Director of NMSS was free to issue all or a portion of the Part 70
“matenals license” sought by PECo’s application. On April 3, 1984, the

! The Licensing Bourd s ruling remaved any possible adjudicatory impediments 1o the e of the
Part 70 license by the Director of the Office of Nuclear Matcrial Safety and Safeguards (NMSS) Thus.
the ruling s immediately appealable. See ALAB-765. supra. 19 NRC a1 648 n | Our jurisdiction 10 pass
on FOE's appeal and stay request 1s pursuant 1o Commission Order of March 22 1984 (unpublished)
ALAB- 85, supra 19 NRC st 650 n o

* The Commission dechined 1o review ALAB-765. making it administratively final on June 8, 1984
Roberi L Anthony. FOE s pro se representative. has pettioned for judicial review of this action 4mrho-
m v Philadeipivg Elecire Co.. No 84.3409 (3d Cir filed June 28, 1984)
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Director issued Materials License No. SNM-1926 authorizing PECo to
receive, possess, and store a specified quantity of new fuel assemblies in
their shipping containers in the designated owtdoor New Fuel Storage
Area at Limerick.

Prompted at least in part by a request from the NRC staff for more in-
formation about the remaining portion of its Part 70 application, on
June 7, 1984, PECo provided that information and “revised” certain
portions of its earlier application. It also requested the staff to issue the
remainder of the license authorizing movement to the refueling floor for
inspection and storage in the fuel pool. See Leter from B.L. Serini
(NRC) 10 S. Payton (PECo) (April 25, 1984); Letter from Gallagher/
Kemper (PECo) to R.G. Page (NRC) (June 7, 1984) and Atachments
[hereafter, “June 7 Application™]. PECo’s revisions to its Part 70 appli-
cation and the request to move the fuel indoors are the source of FOE's
present concern.' Although FOE's June 18, 1984, filing with the Licens-
ing Board was styled “Contentions Based on New Matter .. " relating
10 the Part 70 application, FOE in fact proposed no specific contentions,
“reserv|ing] the right to submit these to the Board if and w"en revisions
of the license in the proper form are submitied.”

The Licensing Board found no need to await responses to FOE's June
18 motion and denied it summarily. The Board ruled that its previous
decision, LBP-84-16, supra, “finding no health and safety or any other
impact to the then-proposed contentions . . . under the proposed Part 70
licensel,] . .. subsequently issued, . .. still appllies].”™ Tr. 12,058. The
Board thus declined “to revisit the issue again.” and suggested that, n
any event, it did not have jurisdiction to do so. /bid The Board also
stated that “[tJhe fact that there may be changes under the license or
conditions does not affect the very basic findings which we made in
rejecting the contentions [in LBP-84-16]." Tr. 12,059 In the Board’s
view, “any further changes under the license” do not have “to come
before and through the Board.” /bid. See also Tr. 12,062.

On appeal.* FOE argues that both the Licensing Board's earlier deci-
sion in LBP-84-16 and our affirmance of it in ALAB-765 are limited to

3 FOE has also filed motions before the Licensing Board, and srgues here before us as well. in oppos-
ton 10 PECo's May 9, 1984, motion for an expedited partial initial decision and low power license 10
toud #nd test Tuel in the reacior The Licensing Board has not yet ruled on the vanous motions concern
ng any low power authorization Thus, there is no decision in this regard that could be appealed
Accordingly. FOE's low power and related arguments. sprinkled throughout its Part 70 appeal. are not
properly before us and will not be addressed We emphasize that & Part 70 matenials heense does nor
permit operstion of the reactor al amy power level. o even loading of the fuel into the reactor vessel

4 FOE 's appeal does not contain proof of service. us required by the Commission s Rutes of Practice A
certificate of service should show the names and addresses of the persons served. the manner of service
(e.g.. deposit in the US mail), the Jute of service, und avermeni of the person making servive See 10

¢ omtimed)




storage of the new fuel assemblies outside the plant buildings., whereas
its present concern is the movement inside, uncrating, and indoor stor-
age of the fuel. FOE also points to the revisions of PECo’s Part 70
license application as new matter not encompassed in the carlier Board
decisions. FOE concedes that it did not proffer any corntentions based on
this new matter, bui claims it reserved a right to do so. In that
connection, it presents four “contentions™ to us in its appeal papers.
Both the NRC staff and applicant oppose FOE's appeal.

FOE's argument that the two earlier Board decisions on PECo’s Part
70 application concern only the outdoor storage of the new fuel assem-
blies is without merit. To be sure, the principal focus of both LBP-84-16
and ALAB-765 is the temporary storage of the fuel outside the plant in
the New Fuel Storage Area. Bul those decisions necessarily focus on the
outside storage because that is the primary area to which FOE directed
its arguments. PECo's original Part 70 application’ clearly included a re-
quest for authority to move the new fuel inside the plant for storage.
See, e.g.. PECo Amended Application for Special Nuclear Material
License for Limerick Generating Station Unit No. | (attached to Letter
from B.H. Vog!>r to Licensing Board (February 21, 1984)) [hereafter,
“January Application™] at 2, § 1.2.1; 3-4, § 1.23. 8. § 1.242. 17-18,
§2242,18-19,8§2243,20,42252,20-21,% 2253, 23-24, 4232
Thus, FOE could have raised contentions about indoor as well as out-
door storage at the time ol its earhier Oling that led o the decision in
LBP-84-16. In fact it did so, to a limited extent, and the Boards® deci-
sions address those arguments accordingly. See, e.g., LBP-84-16, supra.
19 NRC at 871, and ALAB-765, supra, 19 NRC at 655, concerning
FOE's proposed contention on the overhead crane, which is inside the
plant.

Simply stated, an adjudicatory decision is usually the product of the
arguments raised by the litigants. A party cannot be heard to complain
later about a decision that fails to address * issue no one sought to

CFR 8 2712ei, 2701(b) FOE s appes! also does not show that any copies were filed. as required,
with the Commission’s Public Documem Room or Secretary Sov 10 CF R & 2 700040 We remind
FOE that even though it is represented in this proceeding by # non-lawyer. it is expected 1o comply with
the Rules of Pracice See Pennsvivama Power and Laht Co. (Susquehanna Steam Electric Staton. Unis
Land 21, ALAB-S63, JONRC 449 4500 1 (1979

$ We refer w0 PECo s Part 70 application. as amended and submitied 10 the siaff in January 1984, as iy
“orgnal’ application because that was essentially (he version under consideration in LBP 84.16 and
ALAPR 765 In fact, PECo's first Part 70 filing was in June 1981 Ser ALAB-765 supe 19 NRC 1 649
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raise. Thus, the fact that the Licensing Board's and our ear'ier decisions
speak principally to outdoor storage of the new fuel is a direct reflection
of FOE's concerns, as expressed to us. Further, it is too late now for
FOE to raise issues in connection with PECo's original Part 70
application. See p. 51, infra.

FOE's earlier failure to propose any litigable contentions meant that
no hearing was required for PECo’s original Part 70 application. The
Director of NMSS was therefore “authorized™ to issue the entire special
nuclear material license sought by the application as it was then worded.
Notwithstanding the absence of a hearing, however, the Commission’s
regulations require the staff to make a number of findings concerning
the applicant and its ability to protect the public health and safety before
issuance of the license. See 10 C.F.R.§§ 70.23, 70.31. C/. South Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1),
ALAB-642. 13 NRC 881, 895-96 (1981), aff'd sub nom. Fairfield United
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982). Pursuant to those
responsibilities, the Director issued only that part of the license that
would permit outdoor stotage of the fuel and requested additional infor-
mation from PECo. PECo provided that information by revising its appli-
cation on June 7.

To the extent that PECo's June 7 revisions significantly amend its ear-
lier application, neither our earlier decisions nor FOE's earlier proposed
contentions could have addressed those amendments.® We therefore
agree with FOE that this is new matter, giving rse to the same rights
and duties as the original application. In ALAB-765. supra, 19 NRC at
651, we observed that a person whose interest may be affected by Part
70 licensing action is entitled to> some form of adjudication of that
interest, though it need not be a formal hearing before a licensing
board.” We also noted, however, that “[tlhe consistent agency practice

is for licensing boards, already presiding at operating license
hearings. 10 act on requests to raise Part 70 issues involving the same
facility.” /d. at 652. We thus went on to uphold the Licensing Board's as-
sertion of jurisdiction in this proceeding over PECo’s Part 70 application.

In this circumstance, we think it was proper for FOE to return to the
Licensing Board with its complaints about the June 7 revisions to
PECo’'s materials license application. We therefore disagree with the
Licensing Board insofar as its oral ruling here on appeal suggests that it

& The Licensing Board's oral ruling and the pleadings filed by FOE and PECo refer 1o a “license
ameadient A lense amendment. however. is not what i actually at issue here — rather, an amend.
ment (1e. PFCo's June 7 revisions) 1o that part of the Part 70 applicanion for which no license has ye!
been issued

7 Thus right 1s derived from section 189a(1) of the Atomic Energy Act. 2USC  223%(00



was without authority even to consider any contentions based on the ap-
plication s recently revised.*

This ruling, however, constitutes harmless error, for FOE actually pro-
posed no contentions to the Licensing Board based on the revised
application. FOE's claim that it reserved a nght to submit contentions at
a later time must fail. FOE appears to base this claim on its view that the
revisions 1o PECo's license application were not submitted to the Board
properly. But all that the Commission’s regulations seem to require with
respect 1o Part 70 applications is submission to designated NRC siaff
offices. See 10 C.FR.§§ 70.5.70.21. Compare 10 CFR.§ 2.101°

We need not determine, however, what constitutes “proper submis-
sion™ of Part 70 documents. Here, the important fact is that PECo sent
copies of the revisions 1o its Part 70 application to FOE's representative,
the other parties, both the Licensing and Appeal Boards, and the Com-
mission’s Docketing and Service Branch on or soon after June 7, 1984,
Indeed. FOE acknowledged its “receipt” of this document from PECo
in its June 18, 1984, motion before the Licensing Board.'” Hence, there
is no justification for FOE's failure to submit contentions to the Licens-
ing Board along with its other more generalized arguments.

FOE now attempts to cure this infirmity in its case by proposing four
“contentions” (o us in its appellate papers.'’ We would ordinarily
remand such a matter to the Licensing Board, leaving it to determine
whether the contentions are too late and, if not, whether they have
merit. But. as we explain below. the contentions are clearly without
merit. A remand in this circ nstance would result in an unproductive
use of both the Commission’s and the parties’ resources. For this reason

* The Bourd's ruling i somewhat smbiguous 1t could be understood to mean that the very breadth of
is carher opimon in LBP-84. 16 (covening both criticality and noncriticality accidents! « C necessanly
dispose of am contentions that could anse from the Part 70 application. Sev Tr 12 1062 We
would agree that the laws of physics and the physical properties of the new fue! assembiies o re involved
— which undergirded the Board's opinion in LBP-84-16. as well as ours in ALAB-765 — crect substan-
ual obstacles 10 the formulation of a lingable contention. We are not prepared (0 assume, however, that
they effect an absolute preclusion of such a contention In any event, as explained above. a party is en-
wiled 10 an opportumity 10 atiempt the proposal of an admissible ¢ Hon

Yin ALAB-765. supra. 19 NRC at 651 n 10, 657 n 20. we noted the absence of any clearcut notice re-
quirement for materials hoenses. See 10 C F.R § 70.21(d) (documents relating 1o Part 70 applications
“may” be made available for public inspection) We renew our suggestion in ALAB-765 that the Com-
mission consider establishing clearer procedures for the handling of matenials license cases
10 Thus. the problem of PECo's failure 1o notify ihe Board and parties of its original Part 70 application
— discussed in ALAB-765, supra. 19 NRC a1 656-57 — 15 not present here
I' PECo argues ihat these contentions “clearly could have been proffered by FOE in its [earlier] mo-
wons” 10 the Licensing Board. and cites one exampie. Apphcant's Response (July 20, 1984) &1 12 Asis
shown at pp S0-52. mfra. apart from that one example. FOE's contentions concern PECo’s June 7 revi-
sions and clearly could nos have been proffered earher
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alone. we take the unusual step of briefly discussing FOE's proposed
contentions. '’

FOE’s first contention concerns § 1.2.4.2 of PECc's application, which
has been revised to provide that “[alt least one of two water sources
_..and two fire pumps ... will be available™ for fire protecticn of the
new fuel inside the plant. June 7 Application at 8, § 1.2.%.2. This section
previously stated that “[a]ll fire protection systems ... will be in place
and operative . . .." January Application at 8, § 1.2.4.2. FOE claims that
an explosion from a nearby pipeline or railroad accident would collapse
the cooling towers, damaging the nonsafety pumphouse and disabling
both fire pumps. Thus, “fire protection cannot be assured ‘operative’
until mitigating measures against these explosion hazards have becn car-
ried out.” FOE Appea! (July 3, 1984) at 2. But as in the case of the con-
tentions dismissed in LBP-84-16, FOE again fails to proviac an adequate
basis and specificity for its contention. Se¢ 10 C.F.R. § 2.7141h).
Indeed. the particular risk that is of concern to FOE is not even
indicated.

Given that FOE's proposed contention is directed to the revision to
§ 1.2.4.2 of the application,'* however, we assume that its basic concern
is with the apparent lack of redundancy in fire protection. We furthee
assume that FOE is fearful that a fire (of unknown origin) on the refuel-
ing floor might become uncontrollable in the absence ol such protection
and destroy the cladding and other shielding around the fuel, theteby
facilitating the emission of harmful levels of radiation. But even if such
an unlikely destruction of the fuel cladding were to occur, we explaired
in ALAB-763, supra, 19 NRC at 654, that unprotected ceramic uranivm
dioxide fuel pellets of the involved enrichment “would emit radiation .4,
levols well below the dose limits set by the Commission in 10 C.F.R.
Part 20.” See Affidavit of Norman Ketzlach (March 13, 19:4) ai 2-2,
Thus. even with our aid in fleshing out its contention, FOE has faild to
posit a credible risk that warrants further consideration. ‘

FOE's second contention is based on PECo’s revision to 8 2.2.55 of
its application. In response to the staff"s request, PECo specifizd thal the
minimum distance on the refueling floor between (i) a pile of sheping
containers loaded with new fucl and (i) other fuel assemblios (eg..
open containers and those at the inspection station) will be five fee*
The minimum distance between a pile of loaded shipping containers and

12 Other hitigants should not take this as 4 cue, however, 10 bypass licensing boards 1n similar fyshion in
the future

13 And. as explaned above at p. 48, FOE's claims at this junclure can properly be bised onh on the
June 7 revisions to the application 11 18 100 late 10 raise arguments aboul the onginal Part 70
apphication. See a'so p 31, mfra
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the spent fuel racks will be 23 vertical feet. See Letter from B.L. Serini,
supra, Enclosure at 2; June 7 Application at 21, § 2.2.5.3. FOE's conten-
tion does not challenge the distances themselves as inadequate; rather,
FOE complains that there is no mechanical means to assure that these
distances will be maintained. FOE Appeal at 3. Presumabiy, FOE is con-
cerned here about a criticality accident, though it does not so state. But
FOE has failed 10 explain why such special assurance is necessary in this
instance.

In the first placc, FOE does not provide the elements of a credible sce-
nario for a criticality accident involving these new fuel assemblies. See
ALAB-765, supra, 19 NRC at 654. Further, if PECo's application is
granted and a license based thereon is issued, the maintenance of the
specified distances between groups of assemblies will necessarily be a
condition of that license (just like many other aspects of the
application). Failure to observe that required spacing would be a viola-
tion of the terms of the license, subjecting PECo to NRC enforcement
action and possible civil penalties. That provides the incentive to
“assure” maintenance of these distances, especially in the absence of
any basis for requiring more.

FOE's third proposed contention concerns § 2.2.5.4 of the application
and asserts that “[tJhere is no qualification for auxiliary hoist or cherry
picker ...." FOE Appeal at 3. Apart from the fact that FOE agzin fails
to explain what it means,'* § 2.2.5.4 was nor revised by PECo’s June 7
filing. Compare January Application at 21, § 2.2.5.4, with June 7 Appli-
cation ai 21-21A, § 2.2.5.4. Thus, FOE is estopped from raising any new
contentions on this matter, unless it satisfies the Commission’s criteria
for admitting late contentions, 10 C.F.R. § 2.714(a)(1) — which FOE
has made no effort to do.

Finally, FOE refers to the revision of § 2.3.2, which gives PECo the
option of storing the new fuel assemblies in the spent fuel pool either
underwater or dry. FOE argues that dry storage does not afford safe pro-
tection against a criticality accideni and that storage in borated water is
“required.” FOE Appeal at 3. FOE provides no reference to such a re-
quirement and we can find none. See, e.g., NUREG-0800, NRC Standard
Review Plan (SRP), § 9.1.1. American National Standard ANSI/ANS-
57.3-1983. Indeed, dry storage of these new fuel assemblies logically pro-
vides more protection from a criticality accident because water acts as a
“moderator” necessary to achieve and to sustain a critical chain

4 FOE refers to “"FSAR [Final Safety Analysis Report] Table 2.1 ‘Nonexempt heavy load handling
system '~ We can find no such reference We call FOE's attention, however, 1o FSAR. § 9 1.5, which
discusses the qualification of the reactor enclosure crane.
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reaction. See ALAB-765, supra, 19 NRC at 654.'° Thus, this contention
as well lacks any basis.

In sum, any significant amendment to a Part 70 application gives rise
to the same hearing rights as the original application. Given the Licens-
ing Board’s previous assertion of jurisdiction over PECo’s original Part
70 application, it was reasonable here for FOE to return to that Board
with its concerns about such amendments. FOE failed to propose any
contentions to that Board, how.ever, and those it seeks to raise befor. us
are without merit. We therefore affirm the Licensing Board's ultimate
ruling denying FOE's June 18 motion and deny its request for a stay.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

15 This 15 not 1o suggest that storage of new fuel in water is not safe Rather. the overall conditions of
the pool and configuration of the fuel must be such thal certain Commission standards for protection
against criticaliny are satisfied. See SRP, 8 9.1 1. supra. FOE here raises no specific chalienge 1o the crini-
cality calculations performed for the Limenick fuel pool See FSAR. §9.1.23.1

We also note thut the boron in the borated water that FOE claims s “required 15 already present in
the boral plates in the fuel pool racks. See January Application a1 4-5, 8 1 2.3 1. 18-19. 42243
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. George C. Anderson
Dr. Hugh C. Paxton

In the Matter of Docket No. 50-482-0L
(ASLBP No. 81-453-03-0L)

KANSAS GAS & ELECTRIC
COMPANY, et al.
(Wolf Creek Generating
Station, Unit 1) July 2, 1984

I he Licensing Bocrd issues an Initial Decision authorizing the is-
suance of an operating license for the Wolf Creek Generating Station,
Unit No. |, provided two conditions have been met prior to the issuance
of the operating license.

RULES OF PRACTICE: STIPULATIONS

Having accepted the benefits of a stipulation, one is estopped from
challenging it. Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 767-68 (1975)

OPERATING LICENSE HEARINGS: ISSUES FOR
CONSIDERATION

At the operating license stage, a Licensing Board passes only upon
contested matters. While a Licensing Board has the residual power 1o
delve into any serious matter, even if no party has put it into issue. here
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the Board determines that there were no serious matters which it shouid
raise sua sponte, and thus, the decision as to all other matters which
need be considered prior to the issuance of this operating license 1s the
responsibility of the NRC Staff and it alone. 10 C.F.R. §§ 2.104(¢c),
2.760a. 10 C.F.R. Part 2, Appendix A, VIII(b). Consolidated Edison Co.
of New York (Indian Point, Units I, 2 & 3). ALAB-319, 3 NRC 188
(1976).

RULES OF PRACTICE: FINDINGS OF FACT

If the Licensing Board, pursuant to 10 C.F.R. § 2.754, directs that all
parties should file proposed findings of fact, conclusions of law and
briefs, any party failing to file these submissions shall be deemed in
default. Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit
2). ALAB-280, 2 NRC 3,4 n.2 (1975).

EMERGENCY PLANS

Emergency planning is a continuous process and a Licensing Board's
findings are predictive.

EMERGENCY PLANS

Minor details. which are not set forth in the emergency plans, are a
proper subject for post-hearing resolution by the NRC Staff. Lowisiana
Power and Light Co. (Waterford Steam Electric Station, Unit 3).
ALAP.732, 17 NRC 1076, 1106 (1983).

TECHNICAL ISSUES DISCUSSED

Emergency Plans.

APPEARANCES

Jay E. Silberg, Esq., and Delissa A. Ridgway, Esq., for the Applicants

Myron Karman, Esq., for the United States Nuclear Regulatory
Commission

Brian Cassidy, Esq., for the Federal Emergency Management Agency
John M. Simpson, Esq., for the Intervenors
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i i o RS Sl v - g U ¢ AR LS
INITIAL DECISION
(Operating License)
Opinion
I. INTRODUCTION
A. Background

On May 17, 1977, the Nuclear Regulatory Commission (“NRC")
issued a construction permit to the Wolf Creek Generating Station, Unit
No. | (*Wolf Creek”). Wolf Creek is located in Coffey County, Kansas,
approximately 53 miles south of Topeka, 75 miles southwest of Kansas
City, and 100 miles east-northeast of Wichita On August 5, 1980,
Kansas Gas and Electric Company ("KG&E™), Kansas City Power &
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Light Company, and Kansas Electric Power Cooperative, Inc. (collec-
tively “Applicants™) filed an operating license application for Wolf
Creek.

Wanda Christy and Mary Ellen Salava (“Intervenors™) sought a hear-
ing and were admitted as Intervenors based on a contention challenging
the workability of the emergency evacuation plan. Kansans for Sensible
Energy (“KASE") was admitted as an Intervenor together with its con-
tention on Applicants’ financial qualifications.’

Following the completion of initial and supplemental discovery, the
parties negotiated, and the Atomic Safety and Licensing Board (“Licens-
ing Board"”) ultimately adopted over 300 extremely detailed contentions
on the workability of emergency evacuation, which were grouped under
thirty-two headings. (Unpublished Order of July 28, 1983). Some of
these were subsequently withdrawn, leaving 216 contentions admitted
as ISSues In controversy.

Evidentiary hearings took place on January 17-21, 23-26 and February
14-16, 1984 in Burlington and Emporia, Kansas. Limited appearance
statements were also taken. During the course of the hearings. the
Federal Emergency Management Agency (FEMA) tendered a document
entitled “Interim Findings on the Adequacy of Radiological Emergency
Response Planning by State and Local Governments at the Wolf Creek
Generating Station, Burlington, Kansas (December 13, 1983, revised
January 5, 1984)." This document was admitted into evidence as FEMA
Exhibit 3. Also, the Coffey County Contingency Plan for Incidents In-
volving Commercial Nuclear Power, Revision September 1983 and the
State of Kansas Plan, Annex A, Nuclear Facilities Incidents Response
Plan. to Assistance R, Nuclear Emergencies of the State Disaster
Emergency Plan, September 1983, were admitted respectively as Appli-
cants’ Exhibits | and 2.

| In an unpublished Order of June 9. 1982, (he Board dismissed KASE as a party and 1is conteniion
because, effective March 31, 1982, the Commission had amended 1is regulations to remove financial
qualifications issues from, among other things. proceedings involving operating license applications by
electric utslines Upon appeal by KASE, the Appeal Board held the appeal in abeyance pending o decr-
sion in a federal court upon a peution for review of the amended financial qualifications rule On Febru-
ary 7. 1984, in New England Coalmion on Nuclkear Pollution v NRC. 727 F 24 1127 (1984} the Court of
Appeals for the District of Columbia granted the petition. and remanded the rule 1o the Commussion lor
further proceedings consistent with its opmion. KASE moved for reinstatement. and. on Apnil 3O 1984,
the Appeal Board extended the ume for the filing of responses 10 4 days following the issuance of the
Commussion s new policy statement, which. 1t undersiood would be issued within & few days The Finan-
cial Qualifications Statement of Policy. dated June 7. 1984, 49 Fed Reg 24,111 (1984) . stated tiwat the
Commission s March 31, 1982 rule (eliminating case-by-case financisl qualificanon review requirements
for electric utilities) will continue in effect unul finalizaion of the Commission s response 1o the
Court's remand. and directed the licensing #nd appeal boards (o proceed accordingly

In addition. we would note that we are aware of the decision in Umon of Concerned Scwntists v NRC
135 F 2d 1437 (D.C Cir 1984) We understand that the Court s mandate will not issue for 45 days

57



The Applicants filed their proposed findings of fact, conclusions of
law and brief in the form of a proposed initial decision on March 20,
1984 The Intervenors filed a similarly captioned submission on March
30, 1984, and on April 9, 1984, the NRC Staff and the Federal Emergen-
¢y Management Agency filed a joint submission. Applicants filed a reply
on April 19, 1984,

B. Content of Opinion and Findings

The first part of this Initial Decision begins with the Licensing Board's
Opinion, which encompasses an Introduction, the text of an opinion by
the Appeal Board addressing Emergency Planning Regulations, an analy-
sis of the Contentions, and a Conclusion.’ The second part of the Initial
Decision consists of the Board's Findings of Fact, Conclusions of Law,
and Order.

It should be noted that all of the proposed findings of fact and conclu-
sions of law submitted by the parties that are not incorporated directly
or inferentially in this Initial Decision are rejected as unsupported in law
or fact or as unnecessary to the rendering of this Initial Decision.
Further. it should be noted that, at this, the operating license stage of
this proceeding, we pass only on contested matters. While we have the
residual power to delve into any serious matter, even if no party has put
it into issue. we have determined that there were no serious matters
which we should raise swa sponte, and thus. the decision as to all other
matters which need be considered prior to the issuance of this operating
license is the responsibility of the NRC Staff and it alone. 10 C.F.R.
§§ 2.104(¢), 2.760a: 10 C.F.R. Part 2, Appendix A, VI(b). Consolidated
Edison Co. of New York (Indian Point, Units 1. 2 & 3), ALAB-319, 3
NRC 188 (1976).

! We relegate 1o a footnote « matier raised by Intervenors in their brief under the heading “lssues in
Controversy  In & Memorandum and Order of January §. 1984 (LBP.84.1. 19 NRC 29)_ the Board haa
admrtted & late-filed contention which alleged that the Town of Waverly and certain of us schools
should be included in the plume exposure pathway emergent / planning 2one Vis a stipulation execuled
by all the parties, 1t was agreed. among other things, that Intervenors withdrew the contention, that the
expansion of the EPZ 10 include Waverly and its schools would be shown in the Coffey County Plan
that sarious procedures of items would be provided for in the County Plan. and that other nems would
be furmshed (o Waverly schools and househulds The Board accepted this stipulation on February 24,
1984 and 1t was admitted into evidence as All Parties” Exhibut | The Intervenors now urge in thei brief
that the operating license should not be issued until al) the conditions specified in the stipulation are set
forth 1 the Counts Plan and untdl the Apphcants and Coffey County have demonstrated that they have
met all the condivons in the stipulation. Intervenors cannot be heard 10 advance such an argument The
Waverly Contention has been withdrawn as an issue in controversy, and the intervenors did not reserve
i the stpulation any night to raise these resinctions Moreover in having accepied the benefits of the
stipulation. 1he Intervenors are estopped from making such an argument Toledo Edison Co
(Davis-Besse Nuclear Power Station). ALAB-300, 2 NRC 752, 76768 (1975)
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Finally, it should be noted that. pursuant to the decision in Virginia
Electric und Power Co. (North Anna Nuclear Power Station, Units | and
2), ALAB-491, ¥ NRC 245 (1978), the NRC Staff stated in the Safety
Evaluation Report of April 1982 (Staft Exhibit 2), that it would therein
evaluate thirteen applicable unresolved generic safety issues. Witl. re-
spect to twelve of these uncontested 1ssues, the Stafl explained why op-
eration could proceed even though au overall sulution had not been
found — as to each of these the Staff cor cluded tha: Wolf Creek could
be operated before ultimate resolution without undue risk to the health
and safety of the public. We conclude that the Staff has taken these
issues into account and we are satisfied that the Staff has dealt appropri-
ately with these generic safety issues. However, with respect to A-46
Seismic Qualification of Equipment in Operating Plants, the Staff stated
that it had not completed the seismic review of equipment in the Wolf
Creek plant and would report on its review in a supplement to the SER.
Since Supplements |-4 did not address this matter, in a letter of June §,
1984, the Board requested that the Staff provide, in affidavit form, a full
and detailed explanation as to why it is acceptable to permit Wolf Creek
to operate in the face of this safety issue under study, and, although this
was an uncontested issue, invited comments by the other parties. The
Staff attached to its covering letter of June 14, 1984, the affidavits and
professional qualifications of two Staff members. The Applicants timely
submitted their comments. however, FEMA and the Intervenors did
not submit comments. On June 27, 1984, the Board reopened the
record solely to admit (a) the Board's letter of June 5, 1984, as Board
Exhibit 1, (b) the Staff"s submission of June 14, 1984, as Staff Exhibit
3, and (¢) Applicants’ letter of comments dated June 21, 1984, as Appli-
cants’ Exhibit 7.

One Staff member, the Task Manager in the Generic Issues Branch of
the Division of Safety Technology, whom we deem competent 1o attest
to the matters in his affidavit, stated that unresolved safety issue A-46
had been incorrectly included in the Wolf Creek SER because § 3.10 of
NUREG-0800 requires that plants like Wolf Creek whose construction
permit applications were docketed after October 27, 1972, should be de-
signed to meet the current seismic design criteria. After reading
NUREG-0800, we agree. Apparently, in order to present a complete pic-
ture to the Board. another cognizant Staff member, a mechanical engi-
neer in the Equipment Qualification Branch, proceeded to state in sub-
stance that the seismic qualification review team'’s site audit in Decem-
ber 1983 showed that the seismic and dynamic qualification program of
equipment as installed at Wolf Creek met the requirements of specified
current licensing criteria, and that the Staff anticipated by the fuel load
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date of Wolf Creek in October 1984 that all open items related to the
site audit will have been resolved. He also opined that that USI A-46
had been incorrectly included in the Wolf Creek SER since it applied
only to the seismic qualification of equipment in operating plants. We
agree — A-46 reflects that its objective “is t0 establish an explicit set of
guidelines that could be used to judge the adequacy of the seismic qual-
ifications of mechanical and electrical equipment at all operating planis in
lieu of attempting to backfit current design criteria for new plants.”
(Emphasis added).

Thus, we conclude USI A-46 is inapplicable as an unresolved generic
safety issue in the instant case.

1I. EMERGENCY PLANNING REGULATIONS

In Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3). ALAB-732. 17 NRC 1076, 1093-94 (1983), the Appeal Board
stated as follows:

In the wake of the March 1979 accident at Unit 2 of the Three Mile Island facility,
the Commuission undertook “a formal reconsideration of the role of emergency plan-
ning in ensuring the continued protection of the public health and safety in areas
around nuclear power facilities.” 45 Fed Reg. 55,402 (Aug. 19, 1980). Accordingly,
the Cormmission promulgated regulations requiring, prior 1o the issuance of an
operating license, a finding of “reasonable assurance that adequate protective meas-
ures can and will be taken in the event of a radiological emergency “"IOCFR
§ 50.47(a)(1) Adequale protective measures for offsite, as well as onsile, are
required. The Emergency Planning Zone (EPZ) concept, adopted as an added con-
servatism to the Conmission's defense-in-depth™ philosophy, provides the means
of implementing offsite emergency preparedness. 45 Fed Reg at 55,406 The regu-
lations set forth 16 emergency planning standards and define the areas of responsi-
bility of the licensee and state and local organizations concerned with emergency
responses. (10 CF.R § 5047(b). See also 10 CF R Part 50, Appendix E ) In
addition. NUREG-0654/FEMA-REP-1, “Criteria for Preparation and Evalustion of
Radiological Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants.” Rev | (November 1980), prepared jointiy by the NRC and FEMA,
provides guidance for developing and reviewing emergency plans

In the instant case, the Board took official notice of NUREG-0654,
Rev. | (November 1980) at transcript page 457.



1. THE CONTENTIONS'

1. Initial Netification and Official Communications (Fdgs. 1-5)

Contention 1(e) alleges that the County Plan does not make adequate
provision as to how the Sherifl will notify the U.S. Corps of Engineers,
U.S. Fish and Wildlife Scrvice and the Kansas Fish and Game Commis-
sion once the decision to evacuate has been made, and thus that the
time 2stimated for evacuation will be longer.

Changing and/or limiting the thrust of this contention, Intervenors
argue that the Coffey County Contingency Plan for Incidents Involving
Commercial Nuclear Power (the County Plan) 1s deficient because the
above-identified three agencies located at the John Redmond Reservoir
are not manned 24 hours a day to receive emergency telephone calls,
and because, as of the date of the hearing, tone alert radios had not been
installed in the agencies’ headquarters.

However, the record reflects that while, with one exception, the tele-
phones at the headquarters of these three agencies are not manned
around-the-clock, the Sherifl's office has the home phone numbers for
at least one individual and an alternate employed in each agency We
conclude that this is an adequate arrangement. Moreover, while tone
alert radios, which are required by the County Plan, will not be delivered
until the spring and will not be installed until the early summer of 1984,
this does not mean the emergency plans are defective. Emergency plan-
ning is a continuous process and our findings are predictive. We are
satisfied that, pursuant to 10 C.F.R. § 50.47(a), the emergency plans are
sufficiently detailed and concrete to provide us with reasonable assurance
that they can and will be implemented in the event of an emergency. In
addition, the plans must be completed and there must be a full-scale ex-
ercise before the NRC Staff can authorize full-power operation per 10

¥ As the Introduction reflects, supra. 216 content ons were sdmitted as issues m controversy Only the
Apphicants and FEMA presented direct testimony with respect there .o ~ the Intervenors and the NRC
Stalf cross-examined A1 the beginning of the hearing and upon the closing of the record. pursuant (o 10
CFR § 175, the Board direcied that ail parties should file proposed findings of fact. conclusions of
law and briefs and warned that, if this was not done by any party, such & party would be deemed in
default (Tr 150, 2)69-70) Notwihstanding these orders. the Intervenors failed to file proposed find-
ings of fact conclusions of law and « brief with respect to spproximatels 161 of these contentions and
are deemed 10 be i default Florida Power & Light Co 151 Luce Nuclear Power Plant, Umit 21,
ALAB-280. 2 NRC 3, 4 n2 (1975) Indeed. the Intervenors oftimes only addressed limited aspects of
the remaining 55 contentions or changed the thrusts Ihereol — we deem thal the Intervenors have aban.
doned other aspects or thrusts and (hus we consider and decide only (hese contested rarrowed aspects of

changed thrusts



C FR. Part 50, Appendix E, § IVF.1 b, and 10 C F.R. § 5047 Lowsi-
ana Power and Light Co. (Waterford Steam Electric Station, Unit 3),
LBP-82-100, 16 NRC 1550, 1563 (1982), aff'd. A\LAB-732, 17 NRC
1076 (1983).

Contention 1(i) alleges that the County Plan is deficient because it
fails to specify whom the Fire Leader should noufy when a Fire Chief at
a particular fire department is unavailable. Such a specific identification
is unnecessary and the contention is thus without merit. The standard
“fire" notification procedure will be followed in the event of au
emergency at Wolf Creek: i.e., the Fire Leader will dial the “fire num-
ber” for each fire department which will automatically ring the fire
phones of the Fire Chiefs and their alternates (as well as other firemen)
in the various towns. This procedure will be set forth in the County Plan
Implementing Procedures.

The Staff i1s requested to confirm that the tone alert radios have been
installed and that the standard “fire” notification procedure has been set
forth in the County Plan Implementing Procedures.

2. Coffey County Courthouse and EOC Communications (Fdgs. 6-9)

Contention 2(b) alleges that ten or twelve people will be required to
man the telephones at the County Emergency Operations Center, bul
that none are available.

Intervenors argue that the County Plan is deficient in failing to identi-
fy those individuals at the Emergency Operations Center (EOC) who
will answer telephone calls. They also argue that key personnel will be di-
verted from performing their emergency duties if required to answer the
phones. There is no merit 10 these arguments. In addition to the eight-
een or more key emergency response personnel ai the EOC, there are
the public information officei, some secretaries and other personnel to
handle phone calls. Moreover, it is not anticipated that many phone calls
will be made by the public because broadcasts at 30-minute intervals will
update information and will advise that the EOC should not be contact-
ed. Further, most of the EOC 1elephone numbers will be unlisted and
thus unavailable to the public Finally. even though State and County

4 In many contentions discussed infra. 11 is similarly contended that the emergency plans are defective
becouse. as of the ume of the hearng, certain ems had not been inwialied. certmn hists and raining
materials had not been compleied, certan personnel Rad not yel heen selected of trained. and that cer:
in items had not heen preposiioned We will not reierate our discasmon. Instead  we will
merely conclude, in substanve, that, while the emergency plans were not finalized at the ime of the
hearing. they were sufficiently developed 1o permit us 1o make the reasonable assurance ' finding pur-
sant 1o 1I0C F R & S04% 0
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emergency personnel will have the unlisted numbers. most of tkeir com-
munications will be made via two-way radios.

Contention 2(¢) alleges that the telephone system of the County
Courthouse and of the EOC is inadequate — 1.¢., more lines are needed
in the event of an emergency.

Intervenors, narrowing the thrust of this contention, argue thal the
mﬁumlmuwumm“mancoudmumu
installed in the County Engineer's Office to accommodate telephone
calls from those individuals needing emergency transportation. This
argument is without merit. In the first place, it is the County Shop that
will receive such calls for assistance. Second, in addition to an existing
line, the County has already planned to install a second telephone line
for this purpose. Third, individuals seeking this assistance will be assured
of contacting the County Shop because, upon dialing the emergency
number, the two phones will ring. We are reasonably assured that this
protective measure can-and will be taken in the event of a radiological
emergency. (See note 4, supra). The Stafl is requested to confirm that
this second telephone line has been installed.

1. Sheriff’s Communications Equipment (Fdgs. 10-11)

Contention 3(a) asserts that the Sheriff needs radio equipment that
will enable him to talk to the Wolf Creek plant and to all of Coffey
County.

Aliering and/or narrowing the thrust of this contention, Intervenors
urge that, although new radio equipment is (o be installed, this capability
did not exist at the time of the hearing, and thus that the operating
license should not be granted until this new equipment has been both in-
stalled and tested. The argument is without merit. The short of the
matter is that this new equipment will be instailed in the Spring of 1984,
enabling the Sheriff to communicate directly with the Wolf Creek plant
and 1o reach all of Coffey County. Further, emergency preparednes. ex-
ercises to test this equipment are part of the operational inspection proc-
ess and are not required for any initial licensing decision. (10 C.F.R
§ 50.47(a)(2)). Thus, while the Plan was not finalized at the time of the
hearing, it was sufficiently developed 10 permit us to make the “reason-
able assurance” finding pursuant to 10 CF R § 5047(a). (See note 4,
supra). The Staff is requested to confirm that the radio equipment for
the Sheriff has been installed.
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6. Emergency Response Command and Control (Fdgs. 12-14)

Contention 6(g) contends that staffing will be inadequate during an
emergency evacuation because the Sheriff, who is responsible for direct-
ing and controlling evacuation from the Emergency Operations Center,
will not be relieved by the Under Sheriff since he will be in the field
taking care of various traffic control and security matters. Intervenors
suggest that the County Plan be revised to provide that the Under Sheriff
will assist the Sheriff during emergency evacuation and that the former
should be assigned no conflicting duties.

This contention lacks merit. Since the maximum time for evacuating
the plume exposure pathway Emergency Planning Zone (plume EPZ) is
estimated at 2'4 hours, it is clear that a Sheriff would not need the relief
as proposed by the Intervenors. There is nothing in the record suggesting
either that the incumbent (or his successor) would need assistance in
carrying out thes. duties or that a problem might arise if the Under Sher-
iff (or his successor), in the absence of the Sheriff, had 10 be called
upon to be the Acting Sheriff.

8. Evacuation Time Estimates (Fdgs. 15-16)

Contention 8(¢) alleges that the County Plan does no. ontain an es-
timated evacuation time for individuals who do not have their own auto-
mobiles for transportation.

Narrowing the thrust of this contention, Intervenors argue that the
operating license should not be issued until the County ®lan is amended
to reflect that the esumated evacuation of 2.5 hours encompasses all
classes of the special population that need transportation. The current
County Plan, revised in September 1983, in stating that the estimated
time for evacuation of a nursing home and a hospital was 2.5 hours, did
not specify that this estimate included the time for evacuating individuals
needing transportation. Applicants agree that the Plan should be correct-
ed to reflect that this estimate includes the evacuation time for all
classes of the special population needing transportation. Since the Plan
requires that the Emergency Preparedness Coordinator review it on at
least an annual basis and requires that a certification that it is current be
submitied to the County Commissioners, we see no justification from
the standpoint of health and safety and have been given none for delay-
ing the issuance of the operating license until September 1984 W are
satisfied that the Plan will be so corrected




9.  Evacuation Routes (Fdgs. 17-22)

Contention 9(c) alleges that the County Plan is deficient because the
evacuation rcutes send evacuees downwind. It also alleges that the Plan
needs to give adequate consideration to wind directions and to possible
changes in wind direction during an evacuation.

Changing the thrust of this contention, Intervenors argue either that
the County Plan is deficient because it does not predesignate alternate
evacuation routes that might have to be used depending upon the wind
condition at the time of the emergency or that it is deficient in failing to
require that, in advance of an emergency, Emergency Broadcasting
System (EBS) announcements be drafted designating alternate routes
which might be necessitated by the wind direction at the time of the
actual emergency. This contention, as revised, is without merit. We con-
clude that the Plan is adequate because it designates evacuation routes
which were predetermined upon the basis of predominant wind direc-
tions at the Wolf Creek site. An emergency planning document should
be as clear and as simple as possible — it should not be burdened down
with “what if”" details, especially when, as here, the predominant wind
directions have been taken into account. Moreover, our conclusion that
the Plan is adequate in this regard is predicated on FEMA's witnesses’
testimony that none of the plans that they had worked upon previously
had predesignated evacuation routes based upon differing wind condi-
tions that might exist at the time of the evacuation. Finally, we
conclude, as does FEMA, that it would be too cumbersome to draft EBS
announcements predesignating the numerous alternate routes which
might be necessitated by the wind direction at the time of the evacuation
and that it would be too time-consuming to make a selection from these
numerous announcements at the time an emergency arises.

Contention 9(e) similarly contends that the County Plan is deficient
in failing to predesignate alternate routes in the event the designated
routes are closed because of weather conditions. This contention lacks
merit. The fact of the matter is that, with few exceptions, all of the
County roads are travelable year round. Further, because of the exten-
sive road system in the County, it would be too difficult to predesignate
alternate routes. Finally, such predesignation would be unnecessary be-
cause EBS announcements would inform the public to take an alternate
route.

11.  Public Alert and Notification System (Fdgs. 23-32)

Contention 11(a) alleges that the County Plan is deficient because
under the Plan it is not possible to notify 100% of the population within



5 miles of the site within 15 minutes and because it is not possible to
assure 100% coverage within 45 minutes for those who did not receive
the initial notification and who are within the 10-mile emergency plan-
ning zone.

Altering and/or narrowing the thrust of this contention, Intervenors
first assert that, while three fixed sirens have adequate range to alert the
three agencies having jurisdiction over the John Redmond Reservoir,
(1) a small portion of land under the jurisdiction of one of the agencies,
the U.S. Fish and Wildlife Service (F&WS), is not within that range, (2)
the County Plan does not specify how visitors in that small area will be
warned, (3) such visitors could not be warned within 45 minutes, and
(4) that to date tone alerts had not been installed in the F&WS Office.
After reading the County Plan, we are satisfied that, in following the
procedures set forth therein, the F&WS will be able to notify visitors in
all areas under its jurisdiction (including the smail area not within range
of a siren) that they should evacuate. Further, in light of FEMA's con-
clusion that F&WS will be able to notify visitors in its jurisdictional area
within 45 minutes, we have reasonable assurance that these protective
measures can and will be taken within that time span in the event of
radiological emergency. Finally, in our analysis of Contention 1(e),
supra, we have already dealt with the argument that the County Plan is
deficient because tone alert radios had not been installed as of the date
of the hearing. In passing, we note that the County Plan provided for
the installation of one siren to serve this area, but that Applicants have
committed to install two additional ones. The Staff is requested to con-
firm that these additional sirens have been installed.

Second, Intervenors allege that a boater in the middle of the reservoir
would be unable to hear the sirens and that such a person in a motorboat
most certainly would not hear the sirens because of the engine noise.
The record reflects that the ranges of the sirens do encompass the
middle of the reservoir and the sirens can be heard, but that boaters do
not venture into this area because of the shallow bottom. In any event,
if a person in a motorboat did venture into this area, it is reasonable to
assume that, because of the shallow bottom, he would soon move on to
areas where the sound levels from the sirens are greater and could be
heard over the noise of the engine.

Third, Intervenors allege that farmers working in their fields may not
receive direct notification through sirens or tone alert radios. However,
the County has arranged for the Emergency Broadcasting System an-
nouncements to remind people to go out into the fields to notify family
members or friends who are farming and might not hear the sirens or
the tone alert radios.



Fourth, Intervenors allege that the County Plan is inadequate with re-
spect to giving special warnings to the hearing-impaired who can be
identified in advance. However, the Plan does contain provisions for in-
dividual alerting of persons who, because of deafness or other reasons,
could not hear the sirens or tone alerts. Based on a County Survey, it s
estimated that approximately fifty households may require such special
notification, and, as stated in the County Plan and in testimony, the Fire
Leader's personnel will individually alert forty and the County Engi-
neer's personnel will so alert ten households. The County Engineer tesu-
fied that the ten households would be alerted within 45 minutes. and,
by virtue of the numerous fire department personnel available to alert
the remaining forty households and because there is no evidence to the
contrary, we conclude that the Fire Leader’s personnel can likewise com-
plete their mission within 45 minutes. Moreover, in implementation of
the County Plan, a list identifying these hearing-impaired persons will
be prepared from the County Survey, and will be updated by the County
Health Nurse, by family members, and by the return of the attachment
to the public information brochure which is mailed annually to the
public. While the County Plan was not finalized at the time of the
hearing, it was sufficiently developed to permit us to make the “reason-
able assurance” finding pursuant to 10 CFR.§ 50.47(a). (See note 4,
supra) .

Finally, it is of no moment that, at the ume of the hearing, the
County Plan did not contain letters of agreement committing the Coun-
ty's fire departments to make these special notifications. The Plan indi-
cates that these letters will be inserted.

In light of the above analysis, we conclude Intervenors’ allegations are
without merit.

Contention 11(e) is concerned that the County Plan fails to provide
for backup warning procedures and personnel in the event a siren
should fail to operate. However, the record reflects that the sirens will
be frequently used, tested and maintained and thus the likelihood of
siren failure in an emergency is reduced. The contention in any event is
without merit. NUREG-0654 does not require that backup procedures
of this nature be set forth in emergency plans. We note that, should a
siren fail to operate in an emergency, patrol cars and fire department
vehicles would be sent to alert the affected public.

Contention 11() alleges that the County Plan does not provide for
the testing and maintenance of the tone alerts The contention clearly is
in error. The County Plan specifically states that tone alert radios are 10
be tested weekly by the Emergency Broadcast System. thus this provi-
sion exceeds a FEMA guideline which states that tests are desirable on




al least a monthly basis. Moreover, brochures accompanying the tone
alert radios notify the recipients that the tone alerts will be tested weekly
and that replacements will be available from the County's Emergency
Preparedness Coordinator.

12. Public Emergency Planning and Information (Fdgs. 33-36)

Contention 12(e) contends that there is no detail about how the
educational information would be provided to transients. Instead of ad-
verting to the alleged absence of detail in the County Plan with respect
to methods or procedures whereby educational information wou!d be
provided to transients, the Intervenors now argue that the operating
license should not be granted until the County Plan is amended to speci-
fy the exact location of informational signs at the John Redmond Reser-
voir and until the information on them has been developed and ap-
proved by FEMA. However, 10 C.F.R. § 50.47(b)(7) and NUREG-0654,
Criterion G.2, merely require that signs should be utilized to disseminate
information to transients; § 5.4 of the Courty Plan meets this require-
ment in stating that large public information billboards will be used to
provide information for transients at the Redmond Reservoir. Thus,
these arguments are without merit because the exact locations of the bill-
boards and the wording which will appear on the billboards are not re-
quired by the regulations to be set forth in emergency plans. The record
does reflect that these billboards will be placed on access roads into the
Reservoir and will instruct that, upon the activation of the sirens or
other notification of an emergency, visitors should turn to identified
EBS stations on their automobile radios. In addition, flyers will be left
on the windshields of unattended cars at the Reservoir, which will in-
clude the basic information on the billboards plus a map showing the
evacuation routes. While the County Plan does not specify the number
of signs to be used or their exact locations on the access roads, these
minor details are a proper subject for post-hearing resolution by the
NRC Siaff. Louisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1106 (1983).

Contention 12(s) alleges that the County Plan is deficient because, al-
though the Public Information Officer will advise parents where their
children have been evacuated to, this information should be furnished
at an earlier time. The contention is in error. The County Plan does
identify the host counties’ registration centers for the schools being
evacuated. Moreover, the public information brochure will advise par-
ents which host county facility their children will be evacuated to in an
emergency, and this same information will be repeated to parents at the




time of an emergency via EBS announcements, which announcements
are included in the County Plan.

13. Evacuation of Pregnant Women and Small Children (Fd3s. 37-38)

Contention 13(b) asserts that the County Plan is deficient because it
fails to provide transportation for pregnant women (without their own
automobiles) and young children if ii becomes necessary (0 evacuale
them earlier than other persons. While the County Plan does not ex-
pressly provide for transportation in the early protective evacuation of
pregnant women and small children, it is believed that there will be very
few pregnant women or families with small children who will not have
their own vehicles. With respect to those very few, they can secure trans-
portation from the County Shop by phoning the numbers listed in the
annually circulated public information brochure and announced in the
emergency broadcasts. Further, if additional transportation is needed for
protective evacuation during school hours, buses from one of the outly-
ing school districts (outside the EPZ) would be utilized. We conclude
that these protective evacuation procedures are adequate and need not
be detailed in the County Plan.

14. Evacuation of Schools (Fdgs. 39-46)

Contention 14(a) alleges that sufficient training will not be provided
1o teachers. school administrators and children on “how to handle the
evacuation.” N'JREG-0654, Criterion O.1, states that “[elach organiza-
tion shall assure the training of appropriate individuals " FEMA has in-
terpreted this guidance such that whether an individual is “appropriate”
to receive training is dependent upon the function the individual as-
sumes in an emergency.

Intervenors concede that school administrators will receive training
but assert that the Plan does not provide for training teachers and
children. As a part of their annual orientation, teachers will receive in-
struction pertaining to their roles in assisting the evacuation of children.
At that time they will be given copies of the Wolf Creek emergency
public information brochure. This will provide teachers with the same in-
formation provided to parents, including educational information on
radiation. Although the FEMA witness was in support of more extensive
training for teachers, the Board relies upon the testimony of Applicants’
witness, Dr. Dennis Mileti, a sociolog:st specializing in areas dealing
with complex organizations, hazards, policy and methods. Dr. Mileti
testified that because the functions of teachers during an evacuation do



not er.tail any decisionmaking responsibilities or specialized knowledge,
no extensive training is required for them. The responses by the FEMA
witness, during cross-examination, in support of her opinion that teach-
ers required more intensive training were not persuasive to the Board.

Students have no response role, but will merely be evacuated upon
boarding the school buses or teachers’ vehicles. Thus, they do not re-
quire any training. The FEMA witness knew of no nuclear emergency
plan that includes provisions for evacuation training for schoolchildren.
The Board is satisfied that school personnel will receive adequate train-
ing or instruction requisite to the performance of their emergency roles
in assisting the evacuation of schoolchildren and that special training for
students is unnecessary to protect the children’s health and safety
during an evacuation.

Contention 14(b) alleges that there are not enough school buses
available to evacuate schoolchildren. Intervenors have narrowed their
concerns to the adequacy of bus capacity to evacuate the Burlington
Schoo! District. They assert that sufficient transportation should be
available to evacuate all of the Burlington students at the same time and
that the County Plan should reflect the proposed procedures. The record
indicates that public schools requirng evacuation could be evacuated in
a single lift with the use of school buses and teachers’ cars. If sufficient
teacher cars were unavailable, Burlington school evacuation would be
completed using the first buses arriving from surrounding schools. Inter-
venors have not indicated any infirmity in the Plan for the use of teacher
cars or for the use of surrounding area buses if teacher cars were not
available. Contrary to Intervenors’ implication, FEMA does not require
that letters of agreement commit the usage of teachers’ cars. The Board
finds reasonable assurance that the transportation procedures to evacuate
the Burlington School District are adequate and that the County Plan
need not be burdened with the details of the arrangements.

15. Evacuation of Health Care Facilities and Residents Needing
Special Transportation Assistance (Fdgs. 47-56)

Contention 15(a) alleges that the County Plan does not detail what
type of health services will be provided for persons who are in institu-
tions or under care cn an outpatient basis prior to the accident, that it
does not specify which hospital they will be taken to, and that it does
not consider the number of patients to be cared for.

Intervenors have altered the thrust of the original contention as stated
above. Rather than challenging the availability and adequacy of health
services to be provided, Intervenors limit their concerns to the lack of
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signed agreements with hospitals about accepting patieats from the
Coffey County Hospital and the Golden Age Lodge Nursing Home and
urge that the operating license not be issued until signed agreements are
made a part of the Plan and approved by FEMA.

Although signed agreements with health care institutions to accept pa-
tients from the Coffey County Hospital and the nursing home do not
exist, there are verbal arrangements with institutions in surrounding
counties which have always been honored in past emergencies. The
record contains no affirmation that signed agreements will eventually be
obtained. We note in this regard that NUREG-0654, Criterion A3,
states that “lelach plan shall include written agreements referring to the
concept of operation developed between Federal, State, and local agen-
cies and other support organizations having an emergency response role
within the Emergency Planning Zones.” Also, FEMA has stated a re-
quirement for signed letters of agreement with the hospitals identified to
receive patients evacuated from Coffey County. Accordingly, the Board
directs that such letters of agreement be obtained and included within
the County Plan. (See Order, infra).

Contention 15(¢c) alleges that Coffey County does not have sufficient
transportation (ambulances, buses, etc.) 1o evacuate people from nursing
homes and the Coffey County Hospital.

Similar to Contention 15(a), supra, Intervenors have altered the
thrust of Contention 15(¢c) to the lack of signed agreements with the
suppliers of transportation for nonambulatory patients rather than on
the sufficiency of vehicles to evacuate peopie from nursing homes and
the Coffey County Hospital Specifically, the Intervenors argue that
there is no assurance that the ambulances and funera! directors’ vehicles
will be available unless that is detailed in a signed agreement. They fur-
ther state that the operating license should not be issued until the signed
agreements are included in the County Plan and that FEMA has verified
the adequacy of the vehicles.

As we discussed in Contention |15(a), NUREG-0654, Criterion A3,
provides a requirement for written agreements with support organiza-
tions having an emergency response role within the Emergency Planning
Zones. The Board finds in this instance that although sufficient
(nonmilitary) vehicles have been identified to evacuate nonambulatory
patients from the plume EPZ, the arrangements described for these serv-
ices are not in the form of specific written agreements. The Board
directs therefore that written agreements be obtained for ambulances
and funeral directors’ vehicles and be included within the County Plan.
(See Order, infra). Finally, we find no merit 10 Intervenors’ request that
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FEMA verify the adequacy of the vehicles since the available ambu-
lances are more than adequate to transport nonambulatory patients and
funeral directors’ vehicles provide additione' capacity. Guidelines for the
use of funeral directors’ vehicles for such emergency purposes have
been developed by FEMA.

Contentions 15(n) and 15(0) allege that the County Health Nurse has
not compiled a list of County residents who are shut-ins or who may
need special evacuation assistance and that the County Plan does not
make adequate provision for preparing a list of County residents who are
shut in or who may need special evacuation assistance, and does not
make adequate provision for updating the list as changes occur.

Intervenors’ arguments have expanded the contention to include a re-
quirement that the operating license should not be issued until the fol-
lowing conditions have been met: (1) the Plan is revised to show how
the list will be prepared. (2) the list is prepared. (3) the hearing-impaired
are identified on the list, and (4) FEMA has verified that the list is up-
to-date, and the Emergency Preparedness Coordinator has certified that
the list is correct. We find no merit to the arguments.

Those persons requiring special emergency transportation or other
special evacuation assistance are identified by the County Survey and by
family members, in conjunction with the list of “home help” patients
normally maintained by the County Health Nurse. The hearing-impaired
will be identified. The emergency public information brochure will also
include a request for updated information on such individuals, and new
residents of the plume EPZ will be comacted to determine whether they
would need special evacuation assistance. The list of individuals needing
special assistance will be updated at least monthly, with an up-to-date
list maintained both with the County Engineer and in the EOC.

Although all facets of the Plan for preparing, maintaining, and updat-
ing the list of persons requiring special evacuation assistance have not
been completed. they were sufficiently developed at the time of the hear-
ing 10 permit us (o make the “reasonable assurance” finding. (See note

4, supra).

16.  Evacuation of Persons Without Private Transportation
(Fdgs. 57-63)

Contention 16(a) alleges that the County Plan does not detal how
many individuals will need transportation assistance that the County
Engineer is 1o provide for an evacuation and that there is inadequate
detail about how the Engineer will know whom to evacuate.
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Intervenors argue that the County Plan does not provide procecures
for estimating and updating individuals requinng special transportation
and that provisions are not adequate for people without transportation to
call in and request assistance. Contrary to these allegations, the County
Survey has indicated that approximately 120 individuals may require
transportation assistance in an evacuation. A list of those needing trans-
portation assistance is being developed, and will be maintained and
updated in the same manner and on the same basis as the list on indi-
viduals needing special evacuation assistance Those individuals needing
transportation assistance may call the Couniy Shop.

Thus, while the Plan was not finalized at the time of hearing, it was
sufficiently developed to permit us to make the “reasonable assurance”
finding pursuant to 10 CF.R.§ 50.47(a). (See note 4, supra).

Contention 16(1) alleges that there are not enough vehicles available
to provide transportation for those who do not have their own means of
transportation.

Revising the thrust of their contention, Intervenors assert that if the
individuals needing special transportation are (o be evacuated in school
buses within 2.5 hours, more vehicles will have to be assigned because
the assigned number will not be available within the estimated time of
1.5 hours to begin the evacuation. The record reflects that an estimated
329 persons within the plume EPZ (other than public school students
and other than those individuals whose vehicles, for example, are being
repaired) will require school bus transportation, that school buses from
the towns of Gridley, Lebo and Waverly, which are outside the EPZ,
have a total capacity of 726, and that these buses could discharge their
students at their homes and could be available within 1.5 hours to com-
mence the evacuation from the EPZ of the 329 individuals. The Interve-
nors have not cited any probative evidence 10 the contrary, and accord:
ingly we conclude that this contention is without merit.

Contention 16(m) alleges that the County Engineer has not arranged
for school buses

Intervenors assert that letters of agreement (o utilize school buses are
not in the County Plan, that there is no signed agreement with the Bur.
lington School District, and that some of the agreements may not in-
clude the private companies which own some of the buses.

Contrary 10 the allegations, arrangements for school buses have been
made, including letters of agreement which have been or will be signed
with school districts. We find no merit in Intervenors’ complaint that
one of the letters is still (o be signed and that the letters are not as yet in
the County Plan Furthermore. no evidence has been adduced which
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would cause us to doubt the validity of the agreements with the school
districts that contract with private companies.

Contention 16(n) alleges that the County Plan is deficient because
school buses will be required for evacuation of schoolchildren and will
not be available (o provide the emergency transportation. Contrary to
this contention, school buses will be available for emergency use after
transporting their children out of the plume EPZ or to their homes. In-
tervenors further allege that people waiting for buses o return to the
EPZ for evacuation could be exposed to radiation. However, testimony
has shown that if an evacuation could not be accomplished prior to the
release of radiation, sheltering would be the selected protective action.
Furthermore, we find no substance to the complaint that not all indi-
viduals are evacuated simultaneously Rather. we rely on the testimony
which has shown that evacuation can be accomplished within the evacua-
ton time estimate of 24 hours regardiess of the order in which groups
are evacuated

18, Traffic Control, Access Control, and EPZ Security (Fdgs. 64-70)

Contention 18(a) alleges that the County Plan does not provide for
enough traffic control, and that there is 100 little traffic control provision
within the 10-mile EPZ.

lLatervenors challenge the adequacy of provisions for traffic control in
an evacuation, alleging particularly a need for traffic control in Burling-
ton and in the vicinity of Redmond Reservoir. However, the Sherifl's
uncontradicied testimony indicates that traffic control for Burlington
and the vicinity of John Redmond 1s unnecessary Intervenors also con-
tend that additional traffic control 1s needed to keep drivers on evacua-
ton routes. Area residents, however, can be expected 1o be familiar
with the local road network, and therefore can be expected 1o select the
most direct route out of the EPZ. With respect 1o Reservoir visitors who
may be unfamiliar with the County roads, the key determinant of the
route they use 1o exit the EPZ will be the information provided in the
EBS announcements. FEMA will review the EBS announcements to
ensure that they provide sufficient clear information for Redmond
Reservoir visiiors The Board s satisfied that adequate traffic control is
provided for the sparsely populated EPZ during an emergency evacua-
Hon

Contention 18(r) alleges that the County Plan is deficient because it
does not provide that the entire evacuaicd area will be blocked It only
contemplates that it will be blocked as resources become available.

74



Intervenors concede that all roads into the EPZ will e borricaded
However, they argue that the operating license be withheld until the
Plan is amended to reflect the fact that the Nations! Guard or other
workers will man the secondary roadblocks Given the County Emergen-
¢y Preparedness Coordinator’'s responsibility 1o «valuae annually the
Plan and cerufy its accuracy to the County Commissiony s (see Opinion,
supra, re Contention 8(¢c)), we conclude that it can be reasonably expect-
ed that the County Plan will be amended to reflect the National Guard's
manning of secondary roadblocks.

Contention 18(aa) alleges that the Sheriii docs not have enuugh per-
sonnel 1o secure the evacuated area on a 24-ho - per-day basis.

Intervenors present no arguments that e lienge the sufficiency of
stafling 10 secure the presently configured 10-wile-radius plume EPZ
They do, however, argue that the access poingG may have 1o be moved
back if contamination reaches a high enough level, resulting in an expan-
sion of the plume EPZ and requirement for addiucnal security person-
nel Not only does their argument go beyond the scope of the contention
but it also represents a challenge to the Commission’'s emergency plan-
ning regulations, which require only that a license agpucant demonsirate
the ability to implement protective actions for an EPZ of approximately
10 mules in radius.' (See 10C F R § 50470 (2), 10C F R Part 50, Ap-
pendix E, n.2).

We conclude that there is reasonable assurance that emergency plan-
ning provides for adequate traffic control during an evacuatica, sufficient
access control to the evacuated area, and that the ares will be adequately
secured after it has been evacuated We find no merit in Intervenors’

arguments (o the contrary.

19 Radiation Monitoring and Lircontamination (Fdgs 71-84)
a  Swaffing

Contention 19(g) alleges that there is no person designated or ralne.
to act for the Radiological Defense Officer (RDO) if he s pot available
or 18 to be relieved during an ac.dent

An alternate Radiological Defense (fTicer has ‘een selecteq and will
receive the standard FEMA taining course Intervenors’ asseroon (hat

Y in developing (he iegulaions on the wee of (he plume FPZ e NRCER 4 Ygi Foree coneluded
(hat i would Be enbikely thet ey protec e goones 18 the plume e eposy W W ol B tegaited
peyond ihe (about 10.muie rediusl e engasure BPZ  The Tash Foren i recighiced tha
event  detanicd planning within 1O modes weod Rovide & subeaniel hasw for o spenuen of responw
e avent ihei he proved aecesary  (NUREG 0% 40 1 1 :
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the County Plan does not designate by title the alternate RDO and that
the alternate is not properly trained is without merit. Although the alter-
nate RDO had not received his training at the time of hearing, the plan
1o train him was sufficiently developed to permit us to make the “rea-
sonable assurance” finding. (See note 4, supra).

Contentions 19(h) and 19(i) allege that the County Radiation
Monitoring Team has not been selected and that the County Plan is defi-
cient because it does not state how many members of the Radiation
Monitoring Team will be required, and does not contemplate enough
people to handle the duties of the Radiation Monitoring Team.

Intervenors assert that the operating license should not issue until the
County Plan is revised to list the members of the County Radiation
Monitoring Team by name and assignment. However, testimony shows
that Coffey County currently has about forty-eight people who have had
the FEMA Radiological Monitoring Training Course and 8 hours of
classroom training in the use of radiation monitoring instruments The
County plans to train an additional twenty-five people. Of this group,
twenty-one will be selected for additional training, to qualify as members
of the Joint Radiation Monitoring Teams. Identification and assignment
of this group will be made prior to the full-scale exercise. Contrary to In-
tervenors' representation, FEMA did not testify that the roster of Team
members, with assignments, need be included in the Plan. Rather,
FEMA testified that such a roster could be included in the Implementing
Procedures. Although the members of the Joint Radiation Monitoring
Team have not as yet been selected or fully trained, we have “reason-
able assurance” that this will be done prior to the full-scale exercise.
(See note 4, supra).

Contention 19(k) alleges (1) that Coffey County will not be able to
perform decontamination and radiation checks within the County and al
evacuation centers, because it is not adequately staffed, and (2) that
there is no provision in the County Plan for an adequate number of per-
sonne! 10 supplement the County Radiation Monitoring Team in order
10 check evacuees and vehicles at shelters for contamination.

Intervenors assert that plant operation should not be authorized until
it is shown that enough monitors (including relief monitors) will be
available in the host counties to provide the monitoring for the evacuees
and their vehicles, that the Plan should provide that there will be addi-
tional monitors for rechecking evacuees after decontamination and for
checking vehicles for contamination and after decontamination, and that
women should be checked for contamination by women monitors. In cal-
culating the number of monitors needed (forty-nine), Intervenors have
used a theoretical maximum for the number of evacuees (o be monitored
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in the host counties. The Board finds that the expected number of evac-
uees (as utilized by FEMA) rather than the theoretical maximum is ap-
propriate for determination of the number of monitors needed and that
twenty-six host county radiation monitoring personnel will be sufficient

Intervenors provide no evidentiary support for their position that pro-
vision should be made for additional monitors for rechecking evacuees
after decontamination and for checking vehicles. Also, NUREG-0654
does not specify any period of time within which vehicles must be moni-
tored and decontaminated. This can be accomplished after monitoring
and decontamination of evacuees has been completed and therefore
does not require any additional monitors.

Intervenors further urge that the Board require the training of addi-
tional monitors to “provide relief for the monitors that start the proc-
ess.” However, Intervenors failed to elicit any evidence to support their
assumption that the monitoring and decontamination process will con-
tinue so long that “relief” monitors will be necessary. Moreover, the
figure of twenty-six host county monitors is itself conservative since it 1s
unlikely that all persons in all directions within a 10-mile radius of the
plant would be potentially exposed, and thus require monitoring. In
addition, if necessary, additional monitoring personnel are available
from the Kansas Department of Transportation, or the RDO could dis-
patch reserve Coffey County radiation monitoring personnel to relieve
host county personnel.

Finally, Intervenors urge the Board to require that provisions be made
for women evacuees to be checked for contamination by women moni-
tors. However, there is no regulatory basis for such a requirement, and
we conclude that the subject need not be addressed in either the Plan or
procedures.

Contention 19(1) alieges that the Fire Leader does not have enough
personnel to conduct the decontamination activities.

Intervenors have altered the thrust of this contention whereby they
assert that the operating license should not be issued until the agree-
ments with the fire departments are modified to guarantee that workers
will be made available at access control points and until the modified
agreements are made part of the Plan. The apparent source of Interve-
nors’ concern is the language of the letters of agreement indicating that
the fire departments will provide equipment and workers that can be
“mustered.” There is no evidence in this proceeding to support Interve-
nors’ suggestion that insufficient numbers of fire personnel might
“muster.” The five fire departments have 110 personnel and about 24
vehicles to man up to six access conirol positions. There is obviously
more than enough personnel and equipment to respond to the six access
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control positions. Thus, based on the above, we conclude that there is
no need to modify the letters of agreement as Intervenors suggest.
There is also no need to order that letters of agreement be included in
the County Plan since the Plan indicates on its face that they will be
included.

b. Availability of Equipment

Contention 19(r) alleges that the Coffey County Radiation Monitoring
Team does not have proper radiation monitoring equipment to monitor
radiation in the event of an evacuation. Intervenors narrowed their con-
cern to air sampling equipment. They maintain that the operating
license should not issue until air sampling equipment is available and
the Plan has been revised to describe the equipment. It is undisputed
that seven air samplers will be provided by KG&E and are now on or-
der. The State Plan will describe this new equipment when it becomes
available prior to the full-scale exercise. While the emergency plans
were not finalized at the time of the hearing, they were sufficiently de-
veloped to permit us to make the “reasonable assurance” finding pur-
suant to 10 C.F.R. § 50.47(a). (See note 4, supra).

Contention 19(aa) alleges that the Coffey County Radiation Monitor-
ing Team does not have tie communications equipment it needs to
keep in touch with the County Emergency Operations Center and oth-
ers. Intervenors have limited their concerns on this issue to an assertion
that the Joint Radiation Monitoring Teams should be in direct radio con-
tact via portable radios with the County FOC. They further assert that
the operating license should not be issued until the Plan is revised to
show this change and until the radios are available. Intervenors have ad-
duced no affirmative evidence to indicate why direct contact should be
with the County EOC. To the contrary, the EOF serves as the Lase of op-
erations for the Joint Radiation Monitoring Teams. Pertinent informa-
tion is supplied to the EOC by the EOF via radio and/or telephone.
There is no requirement that there be direct communication between
the EOC and the teams. The contention is without merit.

c.  Monitoring/Decontamination Procedures

Contention 19(hh) alleges that although the State Plan does not
assume all evacuees will be checked for contamination, the Coffey
County Plan does so and is deficient because it does not require that all
evacuees go to the designated shelter area outside the evacuation zone
for a contamination check. Intervenors assert that the emergency public
information brochure and the EBS announcements must indicate that all
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evacuees are to go to registration centers o be checked fer contamina-
tion. The EBS announcements will instruct all evacuees to proceed to
registration centers and will, in addition, be expanded to explain the
nature of the hazard occasioned by radiation and the availability and ef-
ficacy of contamination checks. This additional information will provide
assurance that the public will avail itself of radiation monitoring services
at registration centers. Similar information will be incorporated into the
public information brochu.e. Thus, the contention, as modified, is with-
out merit.

Contention 19(kk) alleges that the County Plan is deficient because it
does not provide for disposal of contaminated equipment, vehicles,
decontaminated water, or any other materials that might be
contaminated.

Intervenors assert that the operating license should not be issued until
provisions are made for the disposal of radioactive wastes at other sites,
and that letters of agreement with those sites must be incorporated into
the Plan. In addition, Intervenors assert that the County should obtain
letters of agreement with the host counties indicating that they will
permit the disposal of contaminated water through their waste systems.

The record evidences that, if KG&E could not process the contaminat-
ed materials itself, it could either contact another utility and process the
material at that location, or it could contract with a local vendor special-
izing in decontamination services, and arrange for the use of a portable
decontamination unit. There was no direct or cross-examination (o
establish, and thus there is no evidence in the record, that the plant site
would be inaccessible for the decontamination of these materials. Letters
of agreement with commercial enterprises are unnecessary.

Intervenors failed to elicit on the record any foundation in fact for
their apparent assumption that letters of agreement with the host coun-
ties are necessary for the disposal of contaminated water, nor is there
any indication that the host counties would object to the disposal of such
water. The State does not believe that the water would present a public
health and safety problem but to provide assurance to the host counties,
the State plans to monitor the disposal of this water in the host counties.
Thus, thr 2cord here is devoid of support for the letters of agreement
Intervenors would require.

20. Shelter Facilities and Services (Fdgs £3-93)

Contention 20(d) alleges that no people are available to provide
management at the evacuation centers, and that 180 people are required
for this purpose.
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The record reflects that an estimated ninety-seven school personnel
or service club members will be required to handle registration in the
host counties. While the Intervenors do not dispute this number direct-
ly. they contend that it has not been confirmed by FEMA, and that the
workers are not available because they have not been named and there
are no letters of agreement with the organizations providing them. Al-
though FEMA has not confirmed the number of registration workers
required, there is no evidence that the stated number is insufficient. If
more registration help should be desired. the record shows that assist-
ance could be provided by evacuees themselves.

With respect to the Intervenors’ argument that letters of agreement
must be executed, the Coffey County Sheiter Systems Officer believes
that school personnel can be relied upon in the absence of written
agreement, and a FEMA witness confirms that letters of agreement with
schools are unnecessary for registration workers. Further, the Crisis
Relocation Plan for three of the four host counties already provides for
the use of school personnel for registration services. Lyon County,
which relies upon service club members for registration, has verbal
agreements with the service clubs. which have been honored in the past.
In light of the above, we are reasonably assured that the requisite
number of registration workers will be available and we conclude that it
is of no moment that the school personnel and service club members
have not been named.

Intervenors. further, propose a finding that there are no written agree-
ments with agencies and organizations that are to provige workers 1o
assist in the management of the she'ters in host counties. This is ad-
missible under the contention only if there is a very liberal interpretation
of “evacuation centers,” i.e., to imply more than “registration centers.”
Nevertheless, we consider it as follows. A FEMA witness expressed the
opinion that guidelines of NUREG-0654, Criterion A.3, apply to support
organizations but do not apply to either service organizations or to
volunteers who would man shelter facilities. We concur.

In their brief, Intervenors go beyond any of their proposed findings in
arguing that there is no evidence showing that there are adequate num-
bers of workers who have been recruited and trained to provide sheiter-
ing and feeding in the host counties, in arguing that there is no evidence
showing that registration workers have been trained, and in contending
that written agreements should be executed with those agencies provid-
ing food services. We do not consider these unsupported arguments.

Accordingly. we find reasonable assurance that registration centers
will be staffed adequately in the event of evacuation.



Contentions 20(k) and 20(m) allege that the County Plan does not
provide details showing that the shelter centers have adequate facilities
to provide for the sleeping, feeding, medical, sanitation, communica-
tion, and religious needs of evacuees, and that there is no provision to
pay shelter owners for their sites or services. Changing the thrust of
these contentions, the Intervenors now claim that there should be
signed agreements for the use of registration centers, shelters and food
services, and that these agreements are required by NUREG-0654.

The need for written agreements to provide for facilities and services
is not supported by FEMA experience and local experience. We ware
particularly impressed by Applicants’ expert witness, Dr. Mileti, who
testified that he was unaware of any case where shelter and food had
been denied during emergencies because written agreements had been
lacking.

There are verbal agreements for the use of identified shelter facilities
that are not licensed federally. The Coffey County Shelter Systems Offi-
cer believes that these agreements are binding. Similarly, tne Emergency
Preparedness Coordinators for the four host counties are confident that
they have binding verbal agreements with potential food suppliers
FEMA agrees that written agreements are unnecessary. We do not dis-
cuss Intervenors’ claim with respect to registration centers which im-
properly ranges beyond the scope of these contentions.

Contrary to these contentions as revised, we conclude that written
agreements for the use of shelters and food services are unnecessary.

25. County EOC Evacuazion (Fdgs. 94-96)

Contention 25(a) alleges that the County Plan is deficient because it
does not provide for relocation of the EOC if evacuation should become
necessary because of unacceptable radiation levels. The Intervenors en-
large the thrust of this contention in alleging that the County Plan is
deficient because it does not contain a written agreement reflecting that
Lyon County has agreed to permit the use of its EOC as an alternate,
and in alleging that there is no provision for evacuation of the Coffey
County EOC and of the Sheriff's office which might be necessitated in
the event of a fire.

The contention, as expanded, is without merit. Neither NUREG-0654
nor any other regulation requires that an emergency plan provide for a
backup EOC, and thus there is no legal basis to support the argument
that the relocation agreement with Lyon County should be in written
form. Moreover, we see no necessity for such a provision. The present
County EOC has, and the new one will have, an adequate “protection



factor.” If radiation levels were to exceed that “protection level,” there
would be no need for the EOC to continue operating since the public in
the plume exposure pathway EPZ would have been evacuated by that
time. In the event relocation became necessary (for example, in the
event of a fire rendering the EOC and the Sheriff's office inoperable),
Coffey County’s EOC personnel could perform their duties from radio-
equipped vehicles, or could utilize the Lyon County EOC which Coffey
County considers as having adequate facilities, or could use the State of
Kansas' EOC.

28. Dose Control for Emergency Workers (Fdgs. 97-102)

Contentions 28(a), (b), (d), and (e) assert (1) that the County Plan
does not specify that dosimeters will be issued to County emergency
workers, and does not specify how many dosimeters will be ne2ded and
the kind that will be used. (2) that the number of dosimeters to be fur-
nished to workers is inadequate, and (3) the County Radiological De-
fense Officer has not developed a system for controlling radiological
exposure of emergency workers.

While now agreeing that each of the 225 Coffey County emergency
workers will be issued a self-reading dosimeter and a thermoluminescent
dosimeter and thus not challenging either the availability or the adequacy
of the numbers of dosimeters to be furnished, the Intervenors urge that
the County Plan should be amended to reflect a breakdown, by class and
by number, of the County workers who will be furnished with dosime-
ters. FEMA concurs that either the County Plan or its Implementing
Procedures shouid be so amended. Rather than further enlarge the Plan,
which NUREG-0654 at page 29 states should be as concise as possible,
we request that the Staff confirm that the Implementing Procedures
have been so amended to reflect this information.

The Intervenors also urge that the Coffey County Plan be amended to
specify where the dosimeters will be prepositioned or where the County
workers in each class will be able to pick up their dosimeters. FEMA
concurs to the extent that it states that the Implementing Procedures,
rather than the Plan itself, should be amended to specify the preposi-
tioned locations, and the number and type of dosimeters to be furnished
to the workers. The Staff is requested to confirm that the Implementing
Procedures have been amended to specify where the dosimeters will be
prepositioned or where the County workers in each class will be able to
secure their dosimeters, and the number and types of such dosimeters.

There is no support in the record for the Intervenors’ concern that the
twenty-six individuals, who will carry out radiation monitoring and
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decontamination for the four host counties at the registration centers,
will not have dosimeters. In the aggregate, the host counties have 1056
self-reading dosimeters. However, while the record reflects that Kansas
Fish and Game Commission personnel will have prepositioned dosime-
try furnished by the State of Kansas and that the Applicants have com-
mitted to furnish dosimetry to personnel of the U.S. Fish and Wildlife
Service for prepositioning, there is nothing in the record indicating that
the U.S. Army Corps of Engineers will have dosimetry. Since the Corps
of Engineers is obviously a federal military agency, we have no concern
that it does not know how many dosimeters it will require or that it will
not make its own arrangements for prepositioning, however, the Staff is
requested t¢ confirm either that the Corps will provide its own dosime-
ters or that KG&E will provide them. We see no reason to overburden
either the County Plan or its Implementing Procedures to provide for
the matters encompassed in this paragraph. Each of these jurisdictions
has the responsibility to establish procedures for their workers to follow
in measuring and recording radiation levels.

Finally, while the record reflects that, after furnishing Coffey County
with 250 thermoluminescent dosimeters, KG&E will have a reserve of
5750 TLDs at the plant site, the Intervenors argue that any replacements
needed there .fter by the County might not be accessible if the radiation
levels at '".¢ plant precluded access and thus that the County Plan
should specify a different storage site. However, in the event of a high
level of radiation at the site, there would be adequate time to secure re-
placements from neighboring nuclear plants or from commercial
sources, or the Applicants could devise some method to transport the re-
placements away from the site.

29. Training (Fdgs. 103-123)

Contention 29(¢) states that training programs needed to implement
the County Plan and to familiarize County personnel with their emergen-
cy responsibilities have not been developed by the Coffey County
Emergency Preparedness Coordinator.

In their proposed findings, Intervenors limit this contention to a com-
plaint that the course content of the Joint Training Program is not fully
developed at this time. They further allege that the initial training of
emergency response workers cannot be done until the training program
is completed and that the operating license should not be issued until
the details of the program have been completed and adopted by the
County.
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The record shows that initial training under the Joint Training Pro-
gram will be completed prior to the full-scale exercise, which satisfies
FEMA requirements. Consequently, while the Joint Training Program
was not fully developed at the ime of the hearing, it was sufficiently de-
veloped to permit us to make the “reasonable assurance” finding pur-
suant to 10 C.F.R. § 50.47(a). (See note 4, supra).

Contention 29(g) alleges that the County Plan should specify in detail
the type and amount of training that individuals listed on a Table in the
Pian should receive.

The Intervenors have altered the thrust of this contention. They argue
that the operating license should not be issued until the revisions on the
type and amount of training to be provided, as described during the
hearing, appear within the County Plan, that workers at John Redmond
Reservoir be listed within the training matrix, and that the Plan be
revised to include certain host county officials.

FEMA is satisfied with the revisions to the County Plan describing
the Joint Training Program as recommended by the Emergency Pre-
paredness Coordinator and the Manager, Radiological Environmental
Assessment. KG&E. Given the County Emergency Preparedness Coor-
dinator’s responsibility to evaluate annually the Plan and certify its accu-
racy to the County Commissioners (see Opinion, supra, re Contention
8(c)). we have reasonable assurance that these revisions will appear in
the emergency plans for Wolf Creek. The Staff is requested to confirm
that the County Plan and Implementing Procedures appropnately reflect
these revisions.

With respect to Intervenors’ second argument, althoug' training of
John Redmond Reservoir workers does not appear within the training
matrix of the County Plan (they are not County workers), the training
modules that they will receive have been specified on the record.

Finally, Intervenors assert that the County Plan must make provision
for training for County Commissioners, sheriffs, and emergency pre-
paredness coordinators of the host counties. We note that neither this
nor any other of Intervenors’ contentions questions the training of these
host county officials and that these officials are not listed in Table 5-1 of
the County Plan. Intervenors have exceeded the scope of Contention
29(g) and we therefore do not consider these arguments.

Contention 29(h) states that County personnel in a lengthy list lack
sufficient training to perform emergency functions.

Intervenors have narrowed the scope of this contention. Rather than
questioning the sufficiency of training including certain specific areas
which the contention alleges should be included within the training pro-
gram for County emergency response personnel, Intervenors now assert
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merely that these workers have not yet been trained. Additionally, they
complain that the Joint Radiation Monitoring Team has not been select-
ed and together with other radiation monitors have not yet received
training.

Contrary to Intervenors’ objection that training is not yet complete,
including special training of Joint Radiation Monitoring Team members,
FEMA is .atisfied with the Plan to complete all initial training tnat is ap-
propriate before the full-scale exercise. The special training for Joint Ra-
diation Monitoring Teams has been described.

While training of County emergency workers was not completed at
the time of the hearing, training plans were developed sufficiently to
permit us to make the “reasonable assurance” finding pursuant to 10
C.F.R.§ 50.47(a). (See note 4, supra).

Contention 29(k) alleges that the training program does not adequate-
ly address changes in emergency personnel.

The Intervenors argue that the details of the retraining program are
not developed and do not appear in the County Plan, that materials for
training new people are not in the Plan and that replacement workers
need comparable training to those they replace. Again, there is neither a
requirement that detail of this sort appear in the County Plan nor that
training plans (including retraining) be complete at this time. The gener-
al plans for retraining and training new personnel have been described
to the satisfaction of FEMA. Training of replacement workers will be
comparable to that of the workers replaced.

Thus, while the plans for retraining and training of new personnel
were not finalized at the time of hearing, they were sufficiently devel-
oped to permit us to make the “reasonable assurance” finding pursuant
to 10 C.F.R. § 50.47(a). (See note 4, supra).

Contention 29(g) alleges that the State plans for training its personnel
with emergency responsibilities are inadequate, particularly with respect
to radiological emergency response training.

The scope of this contention has been narrowed to the subject of pro-
posed revisions to Table O-1 of the State Plan. This Table shows the
training matrix for emerg2ncy response workers. Intervenors argue that
the operating license should not be issued until the revisions indicated
by Applicants’ witness have been made to the Table. Similar to the
County, the State also reviews and updates its Plan annually. The Board,
therefore, is reasonably assured that the proposed changes will be incor-
porated in Table O-1 of the State Plan.

Contention 29(s) alleges that histed State personnel lack sufficient
training to perform emergency functions.
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Intervenors argue that State workers have not yet been trained in all
of the appropriate categories listed under Table O-1 of the State Plan.
Again, they wish to go beyond FEMA requirements in claiming that
training of State emergency workers should be completed before the
operating license is issued. They fail to recognize the significance of the
commitment to complete initial training under the Joint Training Pro-
gram prior to the full-scale exercise. Based on this commitment, we find
that the plans for training State personnel were sufficiently developed at
the time of hearing to permit us to make the “reasonable assurance”
finding pursuant to 10 C.F.R. § 50.47(a). (See note 4, supra).

Contention 29(u) states that federal personnel at the John Redmond
Reservoir lack sufficient training to perform their emergency functions.

The Intervenors claim that personnel of the U.S. Army Corps of Engi-
neers and U.S. Fish and Wildlife Service who are assigned to the John
Redmond Reservoir have not received training under the Joint Training
Program and therefore the operating license should not be issued until
those personnel have received the training prescribed for them in Table
5-1 of the County Plan. The record shows that their training wiil be
completed before the full-scale exercise. Consistent with Intervenors’
further desire, these personnel will receive the same training as Kansas
Fish and Game personnel with the exception of training in radiation
survey techniques.

Although training of federal personnel at the John Redmond Reser-
voir was not completed at the time of the hearing, plans for such training
are sufficiently developed to permit us to make the “reasonable assur-
ance” finding pursuant to 10 C.F.R. § 50.47(a). (See note 4, supra) .

31. Resource Availability and Allocation (Fdgs. 124-128)

Contentions 31(c) and 31(d) allege that Coffey County fire depart-
ments and vehicles of the Road Department do not have adequate radio
equipment for communication with the Sheriff"s Office.

The Intervenors do not dispute that a new radio system on order will
provide the fire departments and Road Department with adequate com-
munication to the Sheriff in his office or in the EOC, but claim that the
equipment should be installed before the operating license is issued.
The argument is without merit. Items for the new communication
system are on order with delivery scheduled for Spring 1984, which is
before the full-scale exercise.

Thus, the pl.ns for installing adequate radio communication equip-
ment were sufficiently developed to permit us to make the “reasonable
assurance” finding pursuant to 10 C.F.R. § 50.47(a). (See note 4,



supra). The Staff is requested to confirm that the radio equipment has
been installed.

Contention 31(f) alleges that “protection gear against radiation” is
needed by all workers involved in the evacuation plan.

Intervenors restrict their arguments to the need for protective clothing
for the field radiation monitoring teams. They claim that the operating
license should not be issued until the Plan is revised to show the availa-
bility of protective clothing to the field monitoring teams, that the cloth-
ing will be stored other than at the plart site, and that the clothing will
be prepositioned and available for use.

The contention is without merit, It has been clearly demonstrated that
KG&E has 100 sets of protective ciothing available for emergency work-
ers and an additional 1900 sets if the need arises. Since NUREG-0654 re-
quires only that protective clothing and provisions for its use be available
on site, Intervenors’ arguments for prepositioning clothing at offsite lo-
cations are rejected. Firally, Intervenors assert that protective clothing
stored at the plant site may not be available due to “the nature of the
accident at the plant,” and therefore should be stored off site. However,
there was no direct or cross-examination to establish, and thus there is
no evidence in the record to establish, that an accident at the plant
might preclude securing the protective clothing. We conclude that the
plans for supplying protective clothing to field monitoring teams in case
of a radiological emergency at Wolf Creek are sufficiently well developed
to permit us to make the “reasonable assurance” finding pursuant to 10
C.F.R.§ 50.47(a). (See note 4, supra).

IV. CONCLUSION

The Board concludes that the emergency plans subject to the condi-
tions set forth in the Order, infra, comply with 10 C.F.R. § 5047, with
Appendix E to 10 C F.R. Part 50, and with the criteria in NUREG-0654.

Findings of Fact*
1. Initial Notification and Official Communications

Contention 1(e). The County Plan does not make adequate provision for how
the Shenff will noufy the US. Army Corps of Engineers. US. Fish and Wildlife

® The factual background of the case is set forth in the Introduction to our Opinion, supra. Further, as
stated in note 3 above, since the Intervenors have narrowed vanous aspects or changed the thrusts of
many <. these contentions, the Board s findings are addressed only 1o the contenlions as s revised
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Service. and the Kansas Fish and Game Commission when the warning function 1s
activated. The evacuation time will therefore be longer than estimated

1. Section 50.47(b)(6) of 10 C.F.R. requires that offsite emergency
plans provide for prompt communication among principal response or-
ganizations to emergency personnel. Criterion F.l.a of NUREG-0654
states that such plans should provide for backup means of communica-
tion by these organizations and should provide for 24-hour-per-day man-
ning of communications links by the emergency personnel.

2. The Coffey County Contingency Plan for Incidents Involving
Commercial Nuclear Power specifies by title those individuals and or-
ganizations that the Sheriff's Office is responsible for notifying. Amongst
these organizations are the three agencies named in this contention.
(Appls.” Ex. 1, Table 3-1; Appls.” Test., fol. Tr. 194, at 2). The County
Plan Implementing Procedures include call lists which provide for both
primary and alternate contacts. (Appls.” Ex. 5). FEMA will review the
call lists prior to the full-scale exercise to ensure that the names of the
individuals to be called and their phone numbers have been inserted.
(Tr. 1738-40. 1752-53, 1760). Moreover, while only the Corps cf Engi-
neers has someone manning its telephones 24 hours a day during the
summer months, the Sheriff"s Office has also the home phone numbers
for at least one individual and an alternate employed in each of these
agencies. (Tr. 940, 1150).

3. During business hours, the Sheriff's dispatcher will communi-
cate with these three agencies by telephone, and, if unsuccessful in con-
tacting them, will resort to backup radio communication. These agencies
already have two-way Sheriff's frequency radios, and, pursuant to the
County Plan, will be provided also with commercial grade tone alert
radios. (Appls.” Ex. 1, § 3.2, Tr. 939, 1149). While the tone alert radios
had not yet been installed at the time of the hearing, they were sched-
uled for delivery in the Spring and for installation in the early Summer
of 1984, (Tr. 938-40, 942, 1149-50). FEMA concludes that this is
adequate, reliable primary and backup communication. (FEMA Test.,
fol. Tr. 1731, at 6; Tr. 1741-42).

Contention (). The County Plan does not specify whom the Fire Leader is 10
notify if a Fire Chief is not available.

4 Criterion E.2 of NUREG-0654 provides that each response or-
ganization should establish procedures for alerting and notifying
emergency response personnel.



8. Criterion J.10.g of NUREG-0554 states that plans to implement
protective measures for the plume exposure pathway should include
means of relocation.

9. Currently, there is one telephone line in the County Shop for
normal, everyday calls. A second linc is to be added to receive calls
from persons needing emergency transportation. In the eveni of an
emergency, individuals needing emergency transportation can secure
the emergency phone number from the public information brochure,
which is circulated yearly, and from emergency broadcasts, when that
emergency number is called, the two phornes, manned by two Shop per-
sonnel. will ring. (Tr. 733, 759; Appls.” Test., fol. Tr. 194, at 83, Tr.
1145-46; Tr. 1286).

3. Sheriff's Communications Equipment

Contention 3(a). The Sheriff needs radio equipment that will permit him 1o talk
1o the Wolf Creek plant and all of Coffey County

10. Criterion F.1.d of NUREG-0654 states that communication
plans shall provide for communications between the nuclear facility and
the local emergency operations center.

11. New radio equipment will be installed in the Spring of 1984
which will enable the Sheriff to talk directly to the Wolf Creek plant and
to reach all of Coffey County. The County Plan provides for such direct
radio coverage. (Appls.” Test., fol. Tr. 194, at 13, Tr. 644-46, 678-81.
FEMA Test.. fol. Tr. 1731, at 15; Tr. 1773; Appls.” Ex. 1,§4.2.3).

6. Emergency Response Command and Control

Contention 6(g). Due to insufficient staffing. Coffey County cannot adequately
direct the evacuation. Although two personnel are required to perform this
function. only the Sheriff 1s presently available

12. See Finding 6, supra.

13. The County Plan assigns responsibility 1o the Sheriff to direct
and control evacuation. (Appls.” Ex. 1, p. 1-16). The Sheriff testified
that he, acting alone, can direct the evacuation and that, in the event of
his absence for some reason, his Under Sheriff would be available to
take over his duties in the Emergency Operations Center. While the
Sheriff is present and carrying out his duties in the EOC, the Under
Sheriff would be in the field taking care of traffic and security matters
and would not be utilized 10 relieve the Sheriff. (Appls.” Test., fol. Tr.
194, at 20; Tr. 647-50).




14. The County Plan estimates that the plume exposure pathway
Emergency Planning Zone (plume EPZ) can be evacuated within 2,
hours. {Appls.” Ex. I, p. 3-5).

8. Evacuation Time Estimates

Contention 8(c). The County Plan does not provide an estimated evacuation
time for individuals vhe do not have their cwn private automobiles for
transportation. There is no estunate of evacuation ume for them.

15. The current version of the County Plan, revised in September
1983, reflects that “[flor the nonambulatory occupants of the Golden
Age Lodge and the Coffey County Hospital. an evacuation time of 2.5
hours is estimated using area resources. . . .~ (Appls.” Ex. 1, at K-19)
This estimate of 2.5 hours included the time for evacuating those indi-
viduals who lack transportation. The County Plan should be corrected to
reflect that this estimate includes the evacuation time for all classes of
the special population needing transportation. (Appls.” Test., fol. Tr.
194, at 34; Tr. 1675-77, 1703, 1706-07).

16. The County Plan requires that, at least once a year, the
Emergency Preparedness Coordinator review the Plan and certify to the
County Commissioners that it is current. (Appls.” Ex. 1,§ 5.3).

9. Evacuation Routes

Contention 9(¢;. The County Plan s deficient because the evacuation routes
send the evacuees downwind and create greater risk 1o them in many instances. The
Plan needs 1o give adequate consideration to wind directions and possible changes
in wind direction during an evacuation

17. Criterion J.10.k provides that plans to implement proteciive
measures for the plume exposure pathway should include identification
of and means for dealing with potential impediments to the use of evacu-
ation routes.

18. A table and a figure in the County Plan identifv recommended
evacuation routes for subzones within the 10-mile plume EPZ. and an
appendix contains the route descriptions which will be read over the
Emergency Broadcast System in the event of an emergency. (Appls.’
Ex. 1, Fig. 3-2, Table 3-4, App. L. Appls.’ Test., fol. Tr. 194, at 35.
FEMA Test., fol. Tr. 1731, at 39). County emergency planning officials,
with some assistance from KG&E, taking into consideration the pre-
dominant wind directions for the Wolf Creek site, selected those specific




routes. (Tr. 1686-88). The County Plan is designed so that if evacuation
is necessary, people will be moved out before any significant release of
radioactivity occurs, however, if there is a likelihood that a substantial
release will occur prior to or during an evacuation, sheltering in the
downwind sectors would be the appropriate protective action o take.
(Appls.” Test., fol. Tr. 194, at 36).

19. The County Plan’s pre-emergency designation of evacuation
routes serves to facilitate public response during an accident in that the
public understands specifically which routes to take in the event of an
emergency. (Appls.’ Test., fol. Tr. 194, at 36; Tr. 1690-91, 1693). The
two FEMA witnesses testified that, based upon their experience, none
of the plans which they had reviewed designated alternate evacuation
routes based upon differ'ng wind directions at the time of the
evacuation. (Tr. 1842-43).

20. In the event it becomes necessary to direct the use of different
evacuation routes at the time of the emergency, alternate routes could
be readily selected and would be conveyed to the public over the
Emergency Broadcast System. (Appls.” Test., fol. Tr. 194, at 58; Tr.
954-56, 1714, FEMA Test., fol. Tr. 1731, at 40). It would be too cum-
bersome to draft EBS announcements in advance of an emergency situa-
tion designating the numerous alternative routes whicii might be
necessitated by the wind direction at that time, and it would be too time-
consuming to make a selection from numerous announcements during
the emergency. (Tr. 1843-46).

Contention 9(¢). The County Plan does not provide for alternate evacuation
routes that will be necessary if there is heavy snow, rain, flooding, or fog

21. Most of the County is laid out in square-mile sections in a grid-
like manner. with roads running along these section lines every mile.
(Tr. 961. 1693). Because of this extensive road system, the County
Emergency Preparedness Coordinator testified that it would be difficult
to predesignate alternative evacuation routes. He also testified that such
predesignation would be unnecessary — i.e., if a particular designated
road was blocked or flooded, via the Emergency Broadcasting System.
the public would be notified to take an alternate route. (Appls.’ Test.,
fol. Tr. 194, at 37, Tr. 965-66).

22.  With rare exceptions, all of the roads in the County are travela-
ble year round. (Tr. 961-62).
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11.  Public Alert and Notification System

Contention 11(a). The County Plan is deficient because it is not possible under
the Plan 1o noufy 100% of the population within 5§ miles of the site within a 15-
minute period. and it 15 not possible to assure 100% coverage within 45 minutes for
those persons who do not receive the initial notification and are within the 10-mile
EPZ. The evacuation uime will ther-fore be longer than ¢stimated.

23, NUREG-0654, Appendix 3, provides that (a) the notification
system have the capability for providing within 15 munutes an alert
signal and an informational or instructional message throughout the
10-mile EPZ, (b) the initial notification system will assure direct cover-
age of essentially 100% of the population within 5 miles of the site. and
that (¢) special arrangements will be made to assure 100% coverage
within 45 minutes of the population who may not have received the ini-
tial notification within the entire plume exposure EPZ. Said Appendix
also states that this design objective does not, however, constitute a
guarantee that early notification can be provided for everyone with
100% assurance.

24. The three agencies having jurisdiction over the John Redmond
Reservoir are the U.S. Fish and Wildlife Service, the Kansas Fish and
Game Commission, and the U.S. Army Corps of Engineers. (Appls.’
Test., fol 194, at 92). Initially, one fixed acoustical siren was planned to
serve this recreational area. However, as stated at the beginning of the
hearing, the determination was made and Applicants have committed to
add two more sirens. (Appls.’ Ex. 3A; Appls.’ Test., fol. Tr. 194, at 43.
Tr. 203, 209). All areas of the Redmond Reservoir within the plume
EPZ under the jurisdiction of these three agencies will be covered by
these sirens, except for a small portion of land to the extreme west of
the recreation area, under the jurisdiction of the U.S. Fish and Wildlife
Service. (Appls.” Ex. 3B. Tr. 2138-40). The Fish and Wildlife Service
will use its siren-equipped vehicles to cover its jurisdictional area, will
personally contact individuals where possible, and will put preprinted
warning flyers on unattended, parked cars. (Tr. 1151-°3, 1252-54). The
notification and evacuation procedures for Fish and Wildlife Service are
set forth in the County Plan. (Appls.” Ex. 1, App. 1). Since the Coffey
County Plan Implementing Procedures provide that the Sheriff’'s use of
the telephone will be the primary means of notification to the three
agencies, with tone alert radios as backup, the Fish and Wilidlife Serv-
ice's estimate of 45 minutes within which it would be able to notify the
public is acceptable to FEMA. (Tr. 374-77),

25. People do not venture out into the middle of the Redmond Res-
ervoir, known as the Mud Flats, because their boats would become
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stuck in the shallow, silted bottom. (Tr. 1296-97, 1300, 1381, 2162).
Even if a person in a boat ventured into the middie of the reservoir, he
would be able to hear sirens but it is quite possible he would not hear
the siren sigral if his motor was running. (Tr. 2144-45). The sirens will
be activated for a period of 3-5 minutes. (Appls.” Ex. 1, § 3.2). The
Emergency Response Organization of the Fish and Wildlife Service will
continue to monitor the area until it has confirmed that the evacuation
is complete. (Appls.” Ex. 1, App. D).

26. The siren system is designed to cover areas of moderate-to-high
population density. All 750 residences outside the range of the fixed
sirens and within the plume EPZ will be furnished by the Applicants
with tone alert radios, and twenty commercial-grade tone alert radios
will be furnished to similarly sited recreational, educational. and institu-
tional facilities. (Tr. 212, Appls.’ Test., fol. 194, at 42-43, 49, 50; Tr.
201, 220, 274-75, 277, 383). FEMA approves of this arrangement.
(FEMA Test., fol. Tr. 286, at 9).

27. The County has made provision for Emergency Broadcasting
System announcements to remind people to go out into the fields to
notify family members or friends who are farming and may not hear the
sirens or the tone alert radios. (Tr. 1254-55, 1275).

28. The County Plan contains provisions for individual alerting of
persons who, due to deafness or other reasons, cannot hear the sirens or
tone alerts. (Appls.” Ex. 1, at H-8, § 1.2.3(4), § 1.2.5(]1 and 6),
§ 1.2.6(1), § 3.2, § 5.4). Based on a County survey, it is estimated that
approximately fifty households may require special notification. As the
County Plan states, personnel under the direction of the Fire Leader
will carry out these notifications in Burlington and LeRoy. (There are ap-
proximately forty such households). The Plan also states that personnel
under the direction of the County Engineer will carry out these notifica-
tions in other areas of the plume exposure pathway EPZ. (There are ap-
proximately ten such househoids). (Appls.’ Test., fol. 194, at 48, 53;
FEMA Test., fol. Tr. 286, at 8, 11; Tr. 1908). The County Engineer has
assigned four people to make these notifications and concludes they
could ¢ mplete their assignment within 45 minutes. (Tr. 2318). The
Fire Leader will be able to call upon fifty-seven members of the Burling-
ton and LeRoy fire departments to make these notifications. (Appls.’
Test., fol. 194, at 48).

29. In implementation of the County Plan a list identifying hearing-
impaired persons in the plume EPZ has been prepared from the County
survey, and will be updated by the County Health Nurse, by family
members and by the return of the attachment to the emergency public




information brochure which is mailed annually to the public. (Appls’
Ex. 1,§ 3.2, Appls.” Test., fol. Tr. 194, at 53).

30. Letters of agreement have been signed by the County’s fire
departments of Lebo, Waverly, LeRoy, Gridley and Burlington wherein
they commit themselves to provide personnel for notification, as well as
for decontamination functions. (Tr. 2359). The County Plan indicates
that such letters of agreement will be inserted therein. (Appls.” Ex. I,
App. D).

Contention 11(e). There is no provision about how to make the warning if one
or more sirens fail 1o operate. The evacuation ume will therefore be longer than

estimated.

31. The County's program for frequent testing, and its frequent
usage of the sirens makes it unlikely that the sirens will fail to operate in
an emergency. The two Burlington sirens and the LeRoy siren will be
used for fires and will be activated daily for morning and noon whistles.
All sirens will be used for tornado alerts. All will be routinely maintained
and tested in accordance with regulatory guidance. (Appls.” Test.. fol.
Tr. 194, at 47; Tr. 329-31, 1251). If a siren should fail to operate during
an emergency, the Sheriff"s patrol cars and fire department vehicles on
an ad hoc basis would be sent to notify the residents in that area;
however, NUREG-0654 does not require that such a redundant means
of notification be set forth in the County Plan. (Tr. 968-69. Appls.
Test., fol. Tr. 194, at 226; Tr. 345-46).

Contention 11()). There is no provision for testing or mainienance of the tone
alerts. The evacuation time will therefore be longer than esumated.

32. While FEMA’s Standard Guide for the Evaluation of Alert and
Notification Systems states that at least monthly testing is desirable. the
County Plan specifies that tone alert radios are to be tested by the
Emergency Broadcast System on a weekly hasis. (FEMA Ex. 1, at E-11:
Appls." Ex. 1, at H-8). A brochure, accompanying each of the tone alert
radios to be furnished by the Applicants, informs the recipient that the
radio will be tested once a week, and instructs that, if there is a
malfunction, the recipient should obtain a replacement from the
Emergency Preparedness Coordinator. That County official’'s department
will have approximately 300 spare replacements. (Appls.” Test.. fol. Tr.
194 at 52; Tr. 261-62, 264, 976-77).




12.  Public Emergency Planning and Information

Contention 12(e). There 1« no detail about how the education information will
be provided te transients.

33. Section 50.47(b)(7) of 10 C.F.R. states that emergency re-
sponse plans must establish procedures for the coordinated dissemina-
tion of information to the public. NUREG-0654, Criterion G.2, provides
that sizns shall also be used to disseminate appropriate information to
any transient population within the plume exposure pathway EPZ.

34. Large public information billboards will be placed on the access
roads to the Redmond Reservoir to provide emergency information to
transients, but the number and exact locations of the billboards have not
been finalized. The billbeards will instruct the visitors that upon the acti-
vation of the sirens or other notification of an emergency, they should
turn to identified EBS stations on their automobile radios. The EBS an-
nouncements will identify the evacuation routes and the registration cen-
ters for the transients at the Reservoir. (Appls.” Test., fol. Tr. 194, at
57, FEMA Test., fol Tr. 1731, at 49; Tr. 1333, 1376-77, 1652, 1918-19;
Appls.” Ex. 1, § 5.4). Further, flyers will be left on the windshields of
unattended vehicles at the reservoir, which include the basic information
on the biilboards plus a map of the evacuation routes. (Tr. 1326).

35. A supply of emergency public information brochures will be
provided to area motels for their guests. (Appls.’ Test., fol. Tr. 194, at
57). Area telephone books will contain information summarized from
the public information brochures. (Tr. 1316). The EBS announcements
will advise transients that emergency information is contained in tele-
phone directories. (Tr. 1344).

Contention 12(s). The County Plan is deficient because in § 3.3.1 the Publi In-
formation Officer will advise the parents where children have been evacuated to.
This information should have been supplied to the parents at an earlier time. The
Plan does not make provision for providing such information.

36. The County Plan identifies the host counties’ registration cen-
ters for schools being evacuated. (Appis.” Ex. 1, Table 3-6). The
emergency public information brochure {annually distributed to area
residents) will tell parents which host county facility their children will
be evacuated to in an emergency. This same information would be
repeated to parents at the time of an emergency via the EBS announce-
ments. which announcements are included in the County Plan. (Appls.’
Test., fol. Tr. 194, at 66. Tr. 1373-74; Appls.” Ex. 1, App. L-13). The




County Plan also identifies the host counties’ registration centers for
schools being evacuated. (Appls.” Ex. 1, Table 3-6).

13. Evacuation of Pregnant Women and Small Children

Contention 13(b). The County Plan does not provide for transportation for the
evacuation of pregnant women and small children if they are evacuated before
others. If buses or other means of transportation are used for them, then that trans-
portation might not be available to others when there would be a full evacuation

37. The County Plan reflects that following a nuclear incident in-
volving a release to the atmosphere, while evacuation for the general
population may not be recommended, monitoring of the whole body
and thyroid dose may prompt the early initiation of protective evacuation
of pregnant women and small children. (Appls.” Ex. 1, § 3.3 and App. E,
at E-9). While it is believed that there will be very few pregnant women
or families with small children who will not have their own vehicles. if
emergency transportation is needed, as reflected in Finding 9, supra,
they may call the County Shop (or assistance. (Appls.” Test., fol. Tr.
194, at 69; Tr. 1138; FEMA Test., fol. Tr. 1731, at 60; Tr. 1921-22).

38. If additional transportation is needed for the protective evacua-
tion of pregnant women and their pre-school children during school
hours, buses from one of the outlying school districts (outside the EPZ)
would be utilized. Neither Burlington nor LeRoy buses would be utilized
for this purpose. They would be held in standby because, if an evacua-
tion of the general population was subsequently mandated, they would
be needed to evacuate the Burlington schools. (Tr. 1140, 1285).

14. Evacuation of Schools

Contention 14(a). The teachers, school administrators, and children have not
been trained about how to handle the evacuation, and there are no plans in the
County Plan 1o specify how they will be instructed to deal with an emergency
evacuation.

39. NUREG-0654, Criterion O.1, states: “Each organization shall
assure the training of appropriate individuals.”

40. The determination of “appropriate” is dependent upon the
function the individual assumes in an emergency. (FEMA Test., fol. Tr.
1731, at 61). Individuals with specific emergency response roles 10 fill in
an evacuation should be informed of their roles prior to an emergency.
(Tr. 417, 435, 439, 486, 488-89, 510). In addition, those who are
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charged with making the decision to evacuate need to be informed about
the nature of the risk attendant to radiatior.. (Tr. 510-11).

41. School administrators will receive training unde. the Joint
Training Program. Specifically, superintendents and principals will be
trained in an overview of the State, County and KG&E emergency
plans, their position role in the emergency plans, and basic radiation ef-
fects and protection. (Tr. 1259).

42. Teachers will receive the instruction needed to perform their
role in an evacuation. In particular, teachers’ roles in an evacuation
(e.g., boardirz students on buses and possibly accompanying them, or
driving them in cars to a registration center) will be discussed with them
as part of teacher orientation, conducted by school administrators at the
beginning of each academic year. In addition, at the orientations, all
teachers will receive copies of the Wolf Creek emergency public informa-
tion brochure, which will include educational information on radiation.
(Tr. 417, 434-35, 438-39, 486-89, 510, 1257-58). Because teachers’
roles in an evacuation generally parallel their normal activities, and be-
cause they are not charged with making the decision to evacuate the
schools, teachers need nct receive other special training. (Tr. 417,
434-35, 438-39, 486-89, 510, 1257-58).

43. Schoolchildren have no special response role in an evacuation.
They carry out those actions required in an emergency on a routine daily
basis: e.g., how to stand in line and how to board buses. (Tr. 416-17,
1284-85). Pre-emergency instruction about matters such as destination
will not enhance their safety in an emergency. (Tr. 440-42). Similarly,
their health and safety in an evacuation will not be affected by their
knowledge of the nature of radiation, because the decision to evacuate is
made by others — whether they are at home or at school at the time of
the emergency. Therefore, no special training is necessary to protect the
children’s health and safety in an evacuation. (Tr. 416-17, 439-40,
488-89, 510-11, 1284-85). The FEMA witness did not know of any
nuclear emergency plan that includes provisions for evacuation training
for children. (Tr. 1924).

Contention 14(b). There are not enough school buses available 1o evacuate
schoolchildren.

44. NUREG-0654, Criterion J.10.g, calls for the Plan io implement
protective measures for the plume EPZ, including means of relocation.

45. The Burlington school district has a current enroliment of ap-
proximately 750 and has ten buses and three smaller vehicles. At maxi-
mum bus capacity, 659 Burlington students could be evacuated by bus



in a single lift. About thirty teachers’ cars would be used to transport the
remaining Burlington students. (Appls.” Test., fol. Tr. 194, at 27, as cor-
rected at Tr. 694-96; Tr. 724-25, 784-85, 798-99, 1928). With sufficient
teachers’ cars available, FEMA approves of these plans for the evacua-
tion of the public schools. (FEMA Test., fol. Tr. 1731, at 62 Tr.
1926-27). While the County Engineer could not personally attest to the
availability of teachers' cars for evacuation, the record indicates that the
Superintendent of the Burlington schools has made the decision to use
teachers’ cars to transport students who could not be accommodated on
buses. (Tr. 785). A FEMA witness testified that teachers could be in-
formed at the beginning of the school year or when they are hired that
their cars may be used during an evacuation and that letters of agree-
ment are unnecessary. (Tr. 1926-27).

46. If, for any reason, sufficient teachers’ cars were not available,
the Burlington school evacuation would be completed using the first
buses arriving from surrounding school districts. (Tr. 798-99). These
buses would be available to provide transportation for evacualing stu-
dents and other special populations as soon as their own students were
taken home (sooner if school were not in session). (Appls.” Test.. fol.
Tr. 194, at 27, as corrected at Tr. 694-96; Tr. 722, 1928). Letters of
agreement for school buses have been signed with the school districts
for Lebo, Waverly, LeRoy and Gridley. The agreement for the Burling-
ton district was to be signed shortly after the close of the hearing. (Tr.
2358-59).

15.  Evacuation of Health Care Facilities and Residents Needing
Special Transportation Assistance

Contention 15(a). The County Plan does not detail what type of health services
will be provided for persons who are in institutions or under care on an outpatient
basis prior 10 the acaident. 1t does not specify which hospital they will be taken to
The Plan does not consider the number of patients to be cared for

47. NUREG-0654, Criterion J.10.d, prescribes planning to protect
persons “whose mobility may be impaired due to such factors as institu-
tional or other confinement.”

48. There are existing unwritten arrangements between Coffey
County Hospital and hospitals with available beds in surroundirg
counties. These arrangements provide for the transfer of patients from
Coffey County in emergency situations and have always been honored
(Appls.” Test., fol. Tr. 194, at 73. FEMA Test., fol. Tr. 1731, a1 67, Tr.




812-16, 841, 851). FEMA requires signed agreements with hospitals
that will receive patients. (Tr. 1941).

49. The hospitals and numbers of beds available to Coffey County
patients in an emergency are as follows: Newman Hospital, Emperia —
100 beds (Tr. 813, 815, 847-48); St. Mary's Hospital, Emporia — 40 to
45 beds (Tr. 815-16); Anderson County Hospital, Garnett ~ 25 beds;
Allen County Hospital, lola — 10 beds (Tr. 816);, Ransom Memorial
Hospital, Ottawa — 42 beds; Greenwood County Hospital, Eureka — 20
beds (Tr. 850-51). In addition, in an emergency, Ransom would make
available another fifteen to twenty beds that are normally reserved for
medical students or staff who are “sleeping over.” (Tr. 850).

50. The Golden Age Lodge Nursing Home has a capacity of 102
and. at the time of the hearing, had a census of 91 residents. (Appls.’
Test.. fol. Tr. 194, at 74, as corrected at Tr. 809, 813, 819). There are
unsigned agreements with the hospitals in the surrounding counties to
receive the nursing home residents during an evacuation. (Tr. 851).
Flint Hills Manor nursing home in Emporia with an average available
capacity of thirty-five beds has also agreed to accept nursing home pa-
tients from Coffey County. (Tr. 851).

Contention 15(c). Coffey County does not have sufficient transporiation
(ambulances, buses, etc.) 1o evacuate people from nursing homes and the Coffey
County Hospital

51. The Coffey County Hospital has two critical care beds.
However. it has been conservatively assumed that four hosrital patients
would require evacuation by ambulance or other stretcher-carryirg
vehicle. (FEMA Test., fol. Tr. 1731, at 68; Tr. 854; Appls.' Ex. 1, at
K-6). The nursing home estimates that about 25% of the residents
(approximately twenty-five patients) would need to be transported by
ambulance or other similar vehicle. (Appls.” Test., fol. Tr. 194, at 74;
Tr. 824).

52. Coffey County has two ambulances with a total capacity of
eight. Under existing arrangements with surrounding counties, Coffey
County can, and regularly does, call on their ambulance resources.
These ambulances are in Anderson County (two), Lyon County
(three). Woodson County (two), Humboldt (one), Moran (one), lola
(two). Franklin County (three), and Osage County (two). Also, St
Mary's Hospital in Emporia has two ambulances. The combined capacity
is about fifty patients. (Appls.’ Test., fol. Tr. 194, at 74, as corrected at
Tr. 809, 828, 846). The County Plan includes signed Mutual Aid Agree-
ments with Allen, Lyon, Anderson, and Franklin Counties which,
among other provisions and upon request, will send assistance in the



form of equipment as it can muster during an emergency. (Appls.” Ex.
1, at D-3-D-i0).

53. Funeral directors’ vehicles and ambulance helicopters would
also be available to assist in an evacuation. The head of the Kansas
Funeral Directors Association (KFDA) and another representative from
the State of Kansas attended a FEMA course in 1983, in which FEMA
presented guidelines on the use of funeral directors’ vehicles (station
wagons, hearses, etc.) in an emergency. Through the KFDA, funeral
home directors in the Wolf Creek area have agreed to provide vehicles
with a combined capacity of forty-six stretchers, to assist with evacuation
in an emergency. (Appls.’ Test., fol. Tr. 194, at 74, Tr. 821-22, 852-53).
The Military Assistance to Safety and Traffic program based at Fort
Riley, Kansas (approximately 70 air miles from Coffey County) has six
ambulance helicopters with a combined capacity of eighteen litters.
(Appls.’ Test., fol. Tr. 194, a1 74-75).

Contention 15(n).  The County Health Nurse has not compiled a list of County
residents who are shut-ins or who may need special evacuation assistance

Contention 15(o). The County Plan does not make adequate provision for
preparing a list of County residents who are shut in or who may need special evacua-
tion assistance. and does not make adequate provision for updating the hist as

changes occur

54. NUREG-0654, Criterion J.10.d, indicates that State and local
governments should provide means for protecting those persons whose
mobility may be impaired due to such factors as institutional or other
confinement.

55. Persons requiring special emergency transportation or other spe-
cial evacuation assistance are identified by the County Survey and by
family members, in conjunction with the list of “home help” patients
normally maintained by the County Health Nurse. This responsibility of
the County Health Nurse is stated in the County Plan. (Appls.’ Test,
fol. Tr. 194, at 82; Appls.” Ex. 1, at 1-9; Tr. 1937-40).

$6. A list of those who may need special notification, including the
hearing-impaired, is being compiled. (See Finding 28, supra). The hst of
persons who may need transportation assistance in an evacuation 1s
being developed, and will be maintained and updated in the same
manner and on the same basis as the list of individuals needing special
notification. (Appls.’ Test., fol. Tr. 194, at 83). Using information ob-
tained monthly from the County Treasurer, the County Appraiser. and
from the utilities, new residents of the plume EPZ will be contacted to
determine special needs if any. The annual mailing of the emergency



public information brochure will include a request for updated informa-
won on individuals requiring special assistance. At least once a month,
the list will be updated based on all available information. (Appls.’
Test., fol. Tr. 194, at 82; Tr. 1143-45). The procedure for updating the
list meets with FEMA's approval. (Tr. 1953). The provisions for main-
taining the list are specified in the County Plan (Appls.’ Ex. I, at 1-§,
7,.8,9).

16. Evacuation of Persons Without Private Transportation

Contention 16(a).  The County Plan does not detail how many individuals will
need transportation assistance that the County Engineer is to provide for an
evacuation. There is inadequate detail about how the Engineer will know who to
evacuate

57. It is estimated from the County Survey that approximately 120
individuals may require transportation assistance in an evacuation.
(Appls.” Test., fol. Tr. 194, at 83, 85; Tr. 1147, 1979). A list of those in-
dividuals is being developed, and will be maintained and updated, in the
same manner and on the same basis as the list of individuals needing
special notification. The County Engineer will have this list and its
updates. (Appls.’ Test., fol. Tr. 194, at 83; Tr. 732).

58. At the time of an evacuation, some people who normally have
private transportation might need transportation assistance (e.g., their
cars are being repaired, etc.) (FEMA Test, fol. Tr. 1731, at 83, Tr.
730). They may call the County Shop to secure emergency transporta-
tion. (See Finding 9, supra). The County is unable to estimate with rea-
sonable accuracy the number of persons who might need to call in to re-
quest transportation at the time of an emergency. (Tr. 1147, 1983).
FEMA s satisfied that the County has met this concern with the availa-
bility of excess bus capacity. (Tr. 1981, 1983-84).

Contention 16€1)  There are not enough vehicles available to provide transporia-
tion for those who do not have their own. means of transportation

59. It has been estimated that 329 persons within the plume EPZ,
other than public school students and other than those individuals
whose vehicles, for example, are being repaired, will need school bus
transportation. This estimate includes children in private schools and
day care centers, ambulatory hospital patients and nursing home
residents, and members of the general public who do not have access to
private transportation. Not including Burlington and LeRoy, the towns



of Gridley, Lebo and Waverly have in aggregate eighteen school buses
and two vans with a nominal capacity of 726 to evacuate these individ-
uals. (Tr. 2017-19). As confirmed by the County Survey, evacuation for
those without their own means of transportation will in most cases be by
relatives, neighbors and friends. Thus, the available bus capacity has
been identified and exceeds the estimated needs. (Tr. 1678-81,
1983-84). Excess bus capacity will meet the demands of those individu-
als who normally would have their own transportation but for various
reasons may be without it during an emergency. (See Finding 58,
supra). FEMA is satisfied that there are enough vehicles available to pro-
vide transportation for those who need special transportation or do not
have their own means of transportation. (Tr. 1979-81)

60. The Coffey County Engineer testified that, while it might take
2 hours (or a little longer if there were delays at the registration center
or delays due to traffic conditions) for the Burlington school buses o
evacuate their students to Emporia and return to the plume EPZ, buses
from schools outside the plume EPZ (Gridley, Lebo, and Waverly)
could take their students home and be available within 1'4 hours to com-
mence the evacuation from the plume EPZ of these persons needing spe-
cial transportation. (Tr. 705-07, 777-79). The Coffey County Plan esti-
mates that it would take a maximum of 2.5 hours to evacuate this special
population, which includes the 1.5 hours discussed above. (Appls.’ Ex.
1, at 3-5; Tr. 1948-49).

61. There is no probative evidence that the Gridley, Lebo, and
Waverly buses could not load their students, unload them and be availa-
ble within 1.5 hours to begin the evacuation of those needing special
transportation and obviously these buses coming into the plume EPZ
would not be delayed in order to be decontaminated. Reduced speeds
for school buses and the effect of adverse weather conditions have been
considered in the County Plan's evacuation time estimate. (Appls.” Ex.
1, § 3.3, and Table K-7, Appls.” Test., fol. Tr. 194, at 32. Tr. 1664-65,
1700-01, 1997). Even if a half-hour was needed for loading, these buses
would be able to effect the evacuation within the estimated 2.5 hours.
(Tr. 1996).

Contention 16(m) The Engineer has not made arrangements (o obtain school
buses

62. Coffey County has signed letters of agreement with Unified
School Districts 243 (Lebo/Waverly) and 245 (LeRoy/Gridley) which
provide for the availability of school buses for emergency transportation
needs. A corresponding letter of agreement with School District 24
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(Burlington) was scheduled to be signed shortly afise the close of the
evidentiary hearings. The School Board sitorney assured the County
Emergency Preparedness Coordinator tha: there were no substantive im-
pediments to its approval. (Tr. 721-22, /95-96, 2358-59, Appls.’ Tesr.
fol. Tr. 194, at 90). School Disiricts 243 and 245 contract with private
companies for their buses, while all buses in School District 244 ar¢
owned by the District. (Tr. 776-77).

Contention 16(n).  The County Plan is deficient because the school buses histed
in Table 3-8 will be required for evacuation of schoolchiut . n and will not be avails-
ble 1o provide other emergency (ransportation

63 If school is in session, the school buses from School Districts
243, 244 and 245 will be available for emergency transportation after
they have taken their school populations oyt of the plume EPZ or home
If school is not in session, the buses would be available sooner. (Appls.’
Test.. fol. Tr. 194, at 91, as corrected at Tr. 696-97, FEMA Test., fol
Tr. 1731, at 87, Tr. 704-05, 707, 722). Individuals, other than
schoolchildren, dependent upon the buses for emergency transpgit:-
tion, are ambulatory patients from the hospital and nursing home, child-
ren at private schools and day care centers and other people who do not
have transportation. (See Finding 59, supra).

18.  Traffic Control, Access Control and EPZ Security

Contention 18(a). The County Plan does not provide for enough traffic coutrol
There s too little raffic control provision withir the 10-mile EPZ

64 Because of the large number of roads and the rclatively low
population in the plume EPZ, little, it any, traffic control wiil he
necessary. (Appls.' Test., fol. Tr. 194, at 99). The Evacuation Time Esu-
mate Study indicates an average vehicle speed and nq average inte:-
vehicular distance sufficient 1o allow traffic 1o merge feor: (i sparsely
populated rural areas into the outgoing traffic pattern without tue assist-
ance of extensive traffic control. (Appls ' Test., fol. Tr. 194, at 99-100,
Appls." Ex. 1, at 3-9). The Federal Highwey Administralion concurs in
the route capacities used. (FEMA Test., fol. Tr. 1731, a1 90).

65 Five traffic control positions are contemplated. (Appls.’ Test.,
fol. Tr. 194, at 99, 101; FEMA Test., foi. Tr. 1731 at 90; Tr. 655-56),
Three positions are outside the plume EPZ at locations suitable for turn-
around of tractors/trailers and are not required for contrel of auto w:ffic.




(Appls.” Test., fol. Tr. 194, at 99; Tr. 652, 2036). Traffic control in Bur-
lington and in the vicinity of John Redmond Reservoir is unnecessary.
(Tr. 681-82, 685). The identified traffic control positions are adequate.
(Tr. 2037).

66. Area residents are familiar with the local road network and may
select other suitable routes out of the plume EPZ. (Tr. 656-57). The key
determinant of the route used to exit the plume EPZ by Redmond
Reservoir visitors will be the information provided in the EBS announce-
ments. (Tr. 468). FEMA will review the EBS announcements to ensure
clarity of information to Reservoir visitors. (Tr. 1337-38, 1376-77).

Contention 18(r). The County Plan is deficient because it does not provide that
the entire evacuated area will be blocked. It only contemplates that it will be
blocked as resources become available.

67. All roads can be barricaded within 4 hours. (Appls.’ Ex. 1, at
3-8, 3-9; Appls. Test., fol. Tr. 194, at 109). Four of the six priority road-
blocks will be manned 24 hours per day for the duration of the emergen-
¢y by County Engineer personnel. The other two will be manned for a
short period (about 1 hour) by County Sheriff"s deputies, and will be
permanently relieved by Kansas Highway Patrol (KHP) officers.
(Appls.” Test., fol. Tr. 194, at 103). National Guard personnel as they
become available will man all secondary roadblocks. This meets with
FEMA's approval. (Appls.’ Test., fol. Tr. 194, at 109 FEMA Test., fol.
Tr. 1731, at 99; Tr. 2030).

68. See Finding 16, supra.

Contention 18(aa). The Sheriff does not have enough personnel 1o secure the
evacuated area on a 24-hour-per-day basis.

69. The County Sheriff has primary responsibility for providing 24-
hour-per-day security for the evacuated areas. (Appls.” Test., fol. Tr.
194, at 115, FEMA Test., fol. Tr. 1731, at 106; Tr. 668; Appls.” Ex. 1, at
1-4). Additional security for the evacuated area would be provided by
manned roadblocks and roving patrols. (Appls.’ Test., foi. Tr. 194, at
116, Tr. 668-71).

70. Priority roadblocks will be maintained by the KHP (two road-
blocks) and County Engineer personnel (four roadblocks). All secondary
roadblocks will be manned by the National Guard. (Appls.” Test., fo!.
Tr. 194, at 116; FEMA Test., fol. Tr. 1731, at 106). In addition, Sheriff's
deputies would patrol around the evacuated area. (Appls.” Test., fol. Tr.
194, at 115, 116; Tr. 669). KHP will station three officers with vehicles
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at the State Forward Staging Area in New Strawn. The KHP officers will ‘
be available to assist the Sheriff"s deputies in controlling unauthorized

entry into the plume EPZ. (Appls.’ Test., fol. Tr. 194, at 115, 116).
FEMA is satisfied with the provisions for 24-hour-per-day plume EPZ
security. (Tr. 2031-32).

19. Radiation Monitoring and Decontamination
a. Suwaffing

Contention 19(e). There is no person designated or trained to act for the Radi-
dogical Defense Officer if he is not available or is to be relieved during an accident

71. An alternate Radiological Defense Officer has been selected.
The County Plan provides for the alternate to carry out the Radiological
Defense Officer’'s (RDO) functions if the RDO is unavailable or must
be relieved during an accident. (FEMA Test., fol. Tr. 1731, at 109:
Appls.’ Test., fol. Tr. 194, at 118; Tr. 1410-11; Appls.” Ex. 1, at 1-11).
The alternate RDO will receive the standard FEMA training course. (Tr.
1411, 1566-67).

Contention 19(h). The County Radiation Monitoring Team has not been
selected.

Contention 19(i). The County Plan is deficient because it does not state how
many members of the Radiation Monitoring Team will be required. and does not
contemplate enough people 10 handle the du'ies of the Radiation Monitoring Team

72. Coffey Zounty currently has about forty-eight people who have
had the FEM A Radiological Monitoring Training Course and 8 hours of
classroom training in the use of radiation monitoring instruments. The
County plans to train an additional twenty-five people. From the wial
group. twenty-one will be selected for additional training to qualify them
for offsite monitoring and sample collection, as members of the Joint
Radiation Monitoring Teams. (Appls.” Test., fol. Tr. 194, at 121, as cor-
rected at Tr. 1394, 1409, 1413-15, 1537-39, 1561-63. 1565-66,
2050-51).

73. Fourteen persons from the County are required to meet the
County's radiation monitoring duties for the Joint Radiation Monitoring
Team. Twenty-one will be available. (Appls.’ Test., fol. Tr. 194, at 122,
as corrected at Tr. 1395-96; see Finding 72, above). Their assignments
will be made prior to the full-scale exercise. (Tr. 2051). The roster of




team members may be included within the Impiementing Procedures.
(Tr. 2031, 2050-52).

74. Six monitors per shift (12-hour shifts) will be needed for the
access control positions. These would be chosen from the trained moni-
tors not involved in the Joint Radiation Monitoring Teams. (Appls.
Test., fol. Tr. 194, at 122). FEMA has determined that the Plan satisfies
the provisions of NUREG-0654. (FEMA Test., fol. Tr. 1731, at 113, as
corrected at Tr. 2053).

Contention 19(k). Coffey County will not be able 1o perform decontamination
and radiation checks within the County and at evacuation centers, because it 1s not
adequately staffed. There 1s no provision in the County Plan for an adequate
number of personnel 10 supplement the County Radiation Monitoring Team in
order to check evacuees and vehicles at shelters for contamination. The Coffey
County Plan shows 104 people will be needed at the evacuation centers for contami-
nation checks (at 3-8) None of these are available At least 150 will be needed for
this. The Plan does not specify how they will be recruited. Also, there are ne people
available ai the evacuaiion ceniers w handle deconiamination i is possibic ihai as
many as 100 people will be required for decontamination

75. NUREG-0654, Criterion J.12, specifies that radiation monitor-
ing personnel at registration centers “should be capable of monitoring
within about a 12-hour period all residents and transients” from the
plume EPZ. This 12-hour period is neither a precise upper limit, nor a
guarantee that all monitoring will be conducted within 12 hours. Rather,
It is guidance as to the expected capability of the monitoring organiza-
tion. (Tr. 2053). Decontamination need not be performed within any
specified time period. (Tr. 2073-74).

76. Radiological monitors from the four host counties are responsi-
ble for the monitoring and decontamination of evacuees and vehicles at
registration centers. Based upon the expected number of evacuees and a
2'4-minute time to monitor each evacuee, the following number of
monitors will be needed in each host county: Franklin County — 4
(1000 evacuees). Lyon County — 12 (3700 evacuees), Allen County —
4 (1200 evacuees); Anderson County — 6 (1600 evacuees).” The moni-
tors will be selected and trained before full-power operation at Wolf
Creek. (Appls.” Test., fol. Tr. 194, at 123, as corrected at Tr. 1396,
FEMA Test., fol. Tr. 1731, at 115-16; Appls.” Ex 1, at 3-13; Tr
1417-26, 1567-68, 1574, 2070). FEMA has determined that twenty-six

T The Coffes County Shelter Systems Officer has estmated the mavimum number of indiy iduals
{worst case) that could evacuate 10 each Yost county  Frankhin County (17704, Lyon County (68631
Allen County (1247), Anderson County (18731 To he conservative. each number was inflated by 20
(Tr. 524-25)
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host county radiation monitoring personnel will be sufficient. (Tr.
2070-73). A 2'4-minute time to monitor each evacuee is very conserva-
tive. (Tr. 1418-19). There is no regulatory basis that requires women
evacuees to be checked for contamination by women monitors and the
subject need not be described in the Plan. (Tr. 2076-77).* If necessary,
additional radiation monitoring personnel are available from the Kansas
Department of Transportation, or the Radiological Defense Officer
could dispatch reserve Coffey County radiation monitoring personnel to
registration centers to assist host county personnel. (Appls.’ Test., fol.
Tr. 194, at 123; Tr. 1568).

77. Should evacuees need decontamination, the host county radia-
tion monitoring personnel would explain the process 1o each, and the
evacuees would decontaminate themselves. Assistance would be availa-
ble for small children and thos. physically unable to decontaminate
themselves. After decontaminaiion, the evacuees would again be
monitored. This procedure is satisfactory to FEMA. (Tr. 1424-26,
1431-33, 2101-02).

78. NUREG-0654 does not specify any period of time within which
vehicles must be monitored and decontaminated. This could be accom-
plished after monitoring and decontamination of evacuees have been
completed. (Tr. 1543-44, 2075).

Contention 19()). The Fire Leader does not have enough personnel to conduct
the decontamination activities.

79. Letters of agreement for decontamination services at access con-
trol positions have been signed with all fire departments in Coffey
County — Lebo, Waverly, LeRoy, Gridley and Burlington. (Tr. 2359).
The County Plan indicates that such letters of agreement will be inserted
therein. (Appls.” Ex. 1, App. D). The County has agreed to make the
letters of agreement available to FEMA for review at any time. (Tr.
2361). The five fire departments have adequate personnel (approximate-
ly 110 members) and equipment (about 24 vehicles) to conduct decon-
tamination activities while carrying out any other activities. (Appls.”
Test.. fol. Tr. 194, at 124; FEMA Test., fol. Tr. 1731, at 117-18, Appls.”
Ex. 1, at 3-10, 3-11; Tr. 1160-62). FEMA is satisfied that sufficient fire
department personnel and equipment will be made available for decon-
tamination at access control positions. (Tr. 2055, 2079, 2103).

% The State Plan’'s discussion of privacy for individual. being screened for contamination indicates that
emergency workers would be sensitive (0 the personal needs and concerns of evacuees. (See Appls.' Ex
2. K7 K-8
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Furthermore, historical experience shows that County fire department
personnel are dedicated to the fulfillment of their community obligation
and that they would respond in an emergency. (Tr. 1287).

b. Availability of Equipment

Contention 19(r). The Coffey County Radiation Monitoring Team does not
have proper radiation monitoring equipment to monitor radiation in the event of an
evacuation.

80. Seven air samplers, to be provided by KG&E, are on order and
will be available before the full-scale exercise. The State Plan will de-
scribe this new equipment. (Appls.” Test., fol. Tr. 194, at 126; Tr.
866-67, 1574-75).

Contention 19taa). The Coffey County Radiation Monitoring Team does not
have the communications equipment it needs 1o keep in touch with the County
Emergency Operations Center and others. The Coffey County Plan 1s deficient
where it provides that the Radiation Monitoring Team will communicate with the
County EOC by telephone. In all likelihood, there will not be enough telephone
lines available so that prompt communication can be accomplished.

81. Each Joint Radiaticn Monitoring Team will be in direct radio
communication with the KG&E's Emergency Operations Facility (EOF)
via portable radio. The EOF serves as the base of operation for the Joint
Radiation Monitoring Teams. Information on team progress, summary
data, dose projections, and plume direction will be supplied to the Radi-
ological Defense Officer at the EOC via the radio and/or telephone links
between the EOF and the EOC. County radiation monitoring personnel
assigned to access control positions wiil have radio communication to
the EOC or State Forward Staging Area through the County Engineer
personnel or law enforcement personnel stationed ' each access control
position. No additional communications equipment is needed for
County radiation monitoring personnel. (Appls.” Test., fol. Tr. 194, at
132-33; Appls.” Ex. 1, at 3-13; FEMA Test., fol. Tr. 1731, at 131-32: Tr.
1435-37, 1569-70). There is no requirement that there “e direct com-
munication between the EOC and the monitoring teams.”

9 Criterion F.1 d of NUREG-0654, cited by Intervenors’ Opinion at 42, does not require direct
communications, but only that communications be provided between the plani. the EOF . and EOC and
Radiation Monitoring Teams FEMA d =s not require direct communications between the EOC and the
teams. (FEMA Test . fol. Tr. 1731, s 131



¢. Monitoring/Decontamination Procedures

Contention 19(hh). The State Plan does not assume all evacuees will be
checked for contamination. The Coffey County Plan does so. The County Plan is
deficient because it does not require that all evacuees go 0 the designated shelter
area outside the evacuauion zone for a contamination check. Once the evacuees are
out of the area, it will not be possible 10 adequately notify them to go for a contami-
nation check. It must be clear in the plans that all evacuees will be checked for
contamination.

82. EBS announcements will direct 2ll evacuees to proceed 1o regis-
tration centers. The announcements will be expanded to explain the
nature of the hazard posed by radiation and the availability and efficacy
of contamination checks. These revisions will provide assurance that the
public will avail itself of radiation monitoring services at registration
centers. (Appls.’ Test., fol. Tr. 194, ai 137; Tr. 461, 513-14, 570-71).
Similar information will be incorporated inio the public information
brochure. (Tr. 1373-74).

Conter- on 19(kk). The Couniy Plan is deficient because it does not provide for
disposal of contaminated equipment, vehicles, decontamination water, or any other
materials that might be contaminated.

83. The Radiological Defense Officer, with the assistance of
KG&E, will retrieve any contaminated material from the registration
centers for subsequent disposal. Clothing can be washed and returned,
or disposed of, if necessary. KG&E could process contaminated materials
at the plant site, could contact another regional utility and process mate-
rial at that location, or could contract with a local vendor specializing in
decontamination services, and arrange for the use of a portable decon-
tamination unit. (Appls.” Test., fol. Tr. 194, at 140; FEMA Test., fol.
Tr. 1731, at 138; Appls.” Ex. 1, at 3-13; Appls.” Ex. 2, at K-8-K-12; Tr.
1570-71. 2069-70, 2091-92, 2096-97). There, however, is no evidence
in the record that the plant site would be inaccessible to provide the
necessary decontamination services.'’ Letters of agreement with com-
mercial enterprises are unnecessary.''

10 Contrary to Intervenors’ representations, Mr. Leon Mannell Gid not testify that the plant might not
be available for dec services or wasie disposal, due (0 contamination on site. Rather, Inter-
venors' counsel inquired, “[wlhat if we had an accident thai » » ¢ made it not possibie 10 use Wolf
Creek: what would happen®” Mr. Mannell responded. “I do not have that informauion. " (Compare IPF
4] with Tr. 1445)

11 intervenors cite the tesumony of Mr Raymond Lews, for the proposition that there are no letters of
agreement with commercial services. However, they ignore his testimony that such letters of agreement
are unnecessary (due 1o the commerical nature of the service) (Compare \PF 41 with Tr 1571)
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84. Vehicles can be decontaminated by washing. Water would be re-
leased but is not likely to be a public health or safety problem — person-
al health and safety of evacuees would be the initial concern. (Appls.’
Test., fol. Tr. 194, at 140. Appls.” Ex. 2, at K-12; Tr. 1441, 1449-50,
1570). The State would, however, moniter the disposal of decontamina-
tion water in the host counties. (Tr. 1443, 1450).

20. Shelter Facilities and Services

Contention 20(d). There are no people avzilable 1o provide management at the
evacuation centers. Up to 9,000 people would be evacuated. One person for each
fifty people evacuated wiil be needed. Therefore, 180 people are required.

85. Section 50.47(b)(1) of 10 C.F.R. reflects that principal response
organizations shall have the staff to respond to emergencies. NUREG-
0654, Criterion A.3, provides that “[eJach plan sha!l include written
agreements referring to the concept of operations developed between
Federal, State, and local agencies and other support organizations
having an emergency response rcle within the Emergency Planning
Zones.”

86. The estimated numbers of people required to handle registration
in the host counties are eleven schuol personne! for Franklin County,
forty-eight service club members for Lyon County, twenty-eight school
personnel for Anderson County, and ten school personnel for Allen
County. (Tr. 583-84, 594-95  599-600). If sufficient numbers of host
county personnel were unavailable to handle registration, the evacuees
themselves could provide assistance. (Tr. 568-69, 635).

87. The Crisis Relocation Plan (developed in the event of a nuclear
war) already calls for manning registration centers in Franklin,
Anderson, and Allen Counties with school personnel. (Appls.’ Test.,
fol. Tr. 194, at 153; Tr. 599-600, 603-06). The Coffey County Shelter
Systems Officer testified that, in the absenc= of written agreement, there
is nothing to indicate reluctance of school teachers to assist in
emergencies, under the direction of the School Board and the
Superintendent. (Tr. 634). A FEMA witness believes that letters of
agreement with school personnel and teachers are unnecessary for the
provision of registration services. (Tr. 2108).

88. While there is no written agreement with the Lyon County serv-
ice organizations that would assist with registration, there are verbal
agreements that have been honored in the past, and are expected to be
honored in the future. (Tr. 604-05).
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89. The Coffey County Shelter Systems Officer, whose testimony
was based on local emergency response experience, and Dr. Mileti (a
sociologist with expertise in the study of public emergency response)
whose testimony was based on studies of disasters, agree that the ab-
sence of written agreements has never resulted in the lack of sufficient
personnel to staff registration or public shelter facilities. (Tr. 566-68).

90. Shelter facilities in the host counties will be staffed by volun-
teers from service organizations. Those organizations have assured the
host county Emergency Preparedness Coordinators that they have suffi-
cient personnel to discharge their responsibilities under their verbal
agreements. (Tr. 558-60). The Kansas Department of Social and Reha-
bilitation Service (SRS) is also available to assist with registration and
sheltering in an emergency. (Appls.” Ex. 2, at B 17). Because SRS is a
State agency. no letter of agreement is necessary. (FEMA Test., fol. Tr.
1731, at 145). A FEMA witness expresseG the opinion that letters of
agreement are not required of service organizations who will provide
volunteers, these volunteers, like teachers, are outside the scope of
NUREG-0654, Criterion A.3. (Tr. 2108-15).

Contention 20(k). There are not enough facilines for 9,000 evacuees at the shel-
ter center. This will require sleeping, food preparation, medical, sanitation, and
other facilities if the shelter needs are met. The County Plan does not provide
details about the extent of the resources required for food, sleeping, safety. health
and sanitation, communications, recreation and rehigious affairs.

Contention 20(m). There has been no provision made about paying shelter
owners for use of their siie or services.

91. See Finding 85, supra, for wording of NUREG-0654, Criterion
Al

92 The shelters to be used are public/community facilities such as
armories. schools, churches and a university. (Appls.’ Test., fol. Tr.
194, at 151, FEMA Test., fol. Tr. 1731, at 152). It has been FEMA's ex-
perience that such facilities have willingly been made available for shel-
ter during emergencies, even in the absence of prior arrangements and
FEMA agrees that letters of agreement are not required. (Tr. 2097-98).
This has been confirmed by local experience. (Tr. 566). The federal
government has entered into agreements (0 secure the use of some shel-
ters identified in Crisis Relocation Plans: for the others there are verbal
agreements that, according to the Coffey County Shelter Systems Offi-
cer, have always been honored. (Tr. 531).

93 The Emergency Preparedness Coordinators for the four host
counties have contacted food suppliers, who have agreed to provide
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food on request and arrange for payment afterward. All of the four coor-
dinators are confident that they have binding verbal agreements with
their suppliers and that written agreements are unnecessary. (Tr.
537-38, 540-41, 552, 556). FEMA agrees that such letters of agreement
are not required since food suppliers are not support organizations in the
sense of NUREG-0654, Criterion A.3 (Tr. 2114-15). Further, Appli-
cants’ expert witness testified that, based upon his experience and
studies, he was unaware of any case where shelter or food has been
denied because there were no written agreements to provida them (Tr.
567), and his opinion was confirmed by local experience (Tr. 566).

25. County EOC Evacuation

Contention 25(a). The County Plan is deficient because it does not provide for
relocation of the Coffey County Emergency Operations Center in the event that it
becomes necessary to evacuate it. It is unlikely that people will want to remain in
the Emergency Operations Center when other offices in the Courthouse have radia-
tion levels that are unacceptable.

94. NUREG-0654, Criterion H.3, states “[e]ach organization shall
establish an emergency operations center for use in directing and con-
trolling response functions.”

95. The present County EOC is located in the basement of the
County Courthouse, is totally below grade, and has a “p.otection
factor” of 100. (FEMA Test., fol. Tr. 1731, at 167, Appls.' Ex. 1, § 4.1,
Tr. 1174, 1287-90). (A protection factor of 100 means that an individual
is 100 umes as safe in the EOC as he would be if he was out of doors
(Tr. 1289)). The new EOC (to be built adjacent to the present EOC)
will have the same protection factor. (Tr. 678, 1289). This is an adequate
“protection factor.” (Tr. 1289, 2128). If radiation levels exceeded this
“protection factor™ and necessitated evacuation of the Coffey County
EOC, everyone else in the plume exposure pathway EPZ would have
been evacuated by that ime, and thus there would be no further need
for the EOC to continue operating. (Appls.’ Test., fol. Tr. 194, at 164;
Tr. 1172, 1174).

96. There is no requirement for a backup EOC either in
NUREG-0654, or elsewhere. (FEMA Test., fol. Tr. 1731, at 167-68.
Appls.” Test., fol. Tr. 194, at 163, Tr. 2125-26, 2177-78). However,
Coffey County and Lyon County, at the invitation of the latter, have
orally agreed that Coffey County could use the EOC in Emporia if it
became necessary to evacuate the Coffey County EOC. Since the State
of Kansas has designated the Lyon County EOC as the alternate to its
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own EOC. Coffey County considers the Lyor County EOC adequate in
the event it had to utilize it. (Tr. 1172). Moreover, if necessary, Coffey
County could use the State’s EOC in Topeka or its personnel could go
mobile and operate from radio-equipped vehicles. (Appls.” Test., fol. Tr.
194, at 163; Tr. 1172, 1175).

28. Dose Coatrol for Emergency Workers

Contention 28(a). The County Plan does not specifically detail how many
dosimeters will be needed and what kind will be used

Contention 28(b). There are not enough dosimeters for emergency personnel.

Contention 28(d)  There is no plan specified for issuing dosimeters (0 County
emergency workers

Contention 28(e)  The Radiological Defense Officer has not developed a system
for controlling radiological exposure of emergency workers.

97. Coffey County currently has 314 self-reading dosimeters and
will be provided with 250 thermoluminescent dosimeters (TLDs) by
KG&E. Each of the approximately 225 Coffey County emergency work-
ers (identified during the hearing by categories or classes and enumerat-
ed in each category) will be provided with dosimeters. '’ (Appls.’ Test.,
fol. Tr. 194, at 176, as corrected at Tr. 1396-97; Tr. 1454-55). FEMA be-
lieves the County Plan or the County Plan Implementing Procedures
should categorize the emergency workers and set forth the numbers of
workers in each category. (FEMA Test., fol. Tr 1731, at 173, as modi-
fied at Tr. 2193).

98 Currently the County Plan Implementing Procedures state that
the County Radiation Defense Officer will issue self-reading dosimeters,
TLDs and monitoring equipment to members of the Radiation Monitor-
ing Team upon their arrival, and that the Shop Foreman should issue
self-reading dosimeters and TLDs to emergency workers (the road and
bridge crew) dispatched from his Shop. (FEMA Test., fol. Tr. 1731, at
176, Appls.’ Ex. 6; Tr. 1500). However, the County Plan does not pro-
vide for the prepositioning of enumerated dosimeters for all the catego-
ries or classes set forth in note 12, supra, and it is uncertain whether this

12 These classes or categonies of emergency workers and the number of personnel in each are the
Sheriff's Department (71, the Engineering Department (491 the FOC (11). the County Commissioners
(%), the Sheher Systems Officer t1), the County Allorney (1), Public Information Office (1) the
Health and Medical Team (41, the Coffey County Hospital (175, the Golden Age L« ge (21), the Joint
Radiation Montoring Team (131, ambulance drivers (16). funeral coach drivers (32 | Fire Leaders and
firemen (18}, school bus drivers (29 (Tr 1455)
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information will be set forth in the Implementing Procedures. (Tr.
1500-03, 1507-10). FEMA will be satisfied if the Implementing Proce-
dures, rather than the Plan itself, specified the prepositioning location,
and the quantities and types of dosimeters. (Tr. 2198A-99A).

99. The twenty-six individuals, who are needed to conduct radiation
monitoring and decontaminaticn for the host counties at the registration
centers, should be provided with dosimeters. (Appls.” Test., fol. Tr.
194, at 123 and corrected at Tr. 1396; Appls.” Ex. 1, § 3.10; Tr. 1416-26,
2070-71, 2195-96). The four host counties have 1056 self-reading dosim-
eters. (Tr. 1571).

100. As reflected in Finding 24, supra, three agencies have jurisdic-
tion over the John Redmond Reservoir. Kansas Fish and Game Com-
mission personnel will have prepositioned dosimetry furnished by the
State of Kansas, and KG&E will provide dosimetry to personnel of the
U.S. Fish and Wildlife Service for prepositioning. (Tr. 1560, 1571-72).
The record does not reflect either that the U.S. Army Corps of Engineers
will provide its own dosimeters or that KG&E will provide them.

101. It is not known if the host counties and the three agencies in
the Redmond Reservoir have established procedures for their workers
to measure and record radiation levels. The Coffey County Radiological
Defense Officer stated that these jurisdictions had this responsibility.
(Tr. 1536-37). Upon issuance, self-reading dosimeters are accompanied
by a record card and instructions for recording exposure. (Tr. 1514).

102. KG&E has TLDs stored at the plant site and, after supplying
the County with 250 of them, will have a replacement reserve of 5750
TLDs. In the event of a high level of radiation at the site, there would
be adequate time to secure replacements from neighboring nuclear
plants or from commercial sources, or the Applicants could devise some
method to transport the replacements aw y from the site. (Tr. 1522-24)

29. Training

Contention 29(¢). The Coffey County Emergency Preparedness Coordinator
has not developed the training programs needed to implement the County Plan, and
has not made adequate plans to familiarize Coffey County personnel with the Plan
and their responsibilities.

103. NUREG-0654, Criterion 0.1, advises “[elach organization
shall assure the training of appropriate individuals.

104, NUREG-0654, Criterion 0.4, provides that "[elach organiza-
tion shall establish a training program for instructing and qualifying per-
sonnel who will implement radiological emergency response plans.
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105. Both State and County Plans provide for a Joint Training Pro-
gram for emergency personnel, to be carried out by KG&E, the County
and State. (FEMA Test., fol. Tr. 1731, at 181, 184-85; Appls.” Test., fol.
Tr. 194, at 180). The course content is being developed and will be
reviewed by the County, State, and KG&E. (Appls.” Test., fol. Tr. 194,
at 182).

106. The County Plan contains a training matrix that identifies
topics for each class of emergency worker. (Appls.” Ex. 1, Table 5-1 as
modified at Tr. 1276-79). Two modules of the Joint Training Program
will familiarize County personnel with the County Plan and their respon-
sibilities under it. (Appls.” Test., fol. Tr. 194, at 182). Initial training
under the Joint Training Program, including these two modules, will be
completed prior to the full-scale exercise. (Appls.’ Test., fol. Tr. 194, at
189). FEMA finds that the County Plan meets the requirements speci-
fied in NUREG-0654 for development of training plans. (FEMA Test.,
fol. Tr. 1731, at 184-85; Tr. 2243-44).

Contention 29(g). The County Plan should specifly in detail the type and
amount of training that individuals will receive. The training to be provided to the
positions listed in Table 5-1 should be specified in detail.

107. See Findings 103 and 104, supra.

108. Table 5-1 in the County Plan presents a matrix describing the
Joint Training Program. (Appls.” Ex. 1, Table 5-1). The Coffey County
Emergency Preparedness Coordinator and the Manager, Radiological En-
vironmental Assessment, KG&E have recommended certain revisions
to the matrix involving type and amount of training for emergency
workers. (Tr. 1276-79, 1629-35). FEMA is satisfied with these revisions
to the County Plan. (Tr. 2243-44).

109. See Finding 16, supra.

110. The U.S. Corps of Engineers and U.S. Fish and Wildlife Service
employees at the John Redmond Reservoir will receive training in basic
radiation effects and protection, overview of the State, County, and
KG&E emergency plans, self-protection radiation monitoring, and the
position role in the emergency plan. Kansas Fish and Game employees
at the reservoir will receive the same training plus training in radiation
survey techniques. (Tr. 1635-36).

Contention 29(h). The following local personnel lack sufficient training to per-
form their assigned functions and should be trained in the identified areas

(1) The Coffey County Emergency Preparedness Coordinator Advice to ShenfT

about protective action to take; locating, storing, and distribution of emergency
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equipment. training personnel about evacuation duties and emergency
equipment. have knowledge about radiation monilonng. decontamination
processes, and use of protective gear. understanding duties of each person in-
volved in the Plan: conducting evacuation drills. training public about how 10
respond to an emergency. evacuation of people who lack transportation, imple-
menting the guidelines to be used to determine when emergency workers
should conduct activities that will result in exposures in excess of 25 rem
Coffey County Commussioners.

Coffey County Clerk.

Coffey County Sheriff. Coordination of evacuation process. knowledge of Plan
to advise people about duties and how 1o implement their duties. traiming of
personnel to conduct evacuations, conduct of evacuation plan drills: notifica-
tion of radiological emergency. management of roadblocks and traffic control,
security of evacuated area. evacuation of persons without transportation.
Coffey County Sheriff's Department personnel.

Coffey County Engineer. Cleaning and maintaining of roads in bad weather,
operation of roadblocks and traffic control.

Coffey County Engineer’s staff. Rescue functions.

Personnel of the Coffey County Road Department. Management and assistance
at roadblocks.

The Burlington City Police Department and other police departments within
Coffey County. Giving of initial warnings: security of area after evacuation.
traffic control, and management of roadblocks.

Personnel of the City of Burlington Fire Department and the personnel of
other fire departments within Coffey County. Decontamination process at road-
blocks and checkpoints, use of protective gear during the evacuation process.
Traffic control personnel.

Coffey County Health Officer

Volunteer teams to provide medical care and first aid (10 be trained by the
County Health Officer)

Coffey County Health Nurse.

Nursing home administrators and staffl.

Coffey County Hospital staff. Evacuation of patients at hospital

Coffey County Ambulance Service Evacuation of patients at hosprial and
coordination of that duty with treatment of individuals injured in an
emergency.

Radiological Defense Officer.

Coffey County Radiation Monitoring Team. Taking an evaluation of radiation
levels; operation of radiological monitoring equipment. knowledge about allow-
able radiation dosages. use of protective gear

Personne! assisting the Radiation Monitoring Team with radiation monitoring
checks.

Shelter Leader.

Temporary Shelter Managers.

Shelter Managers

Bus drivers. To assure that they will respond.

Personnel to perform confirmation of evacuation

Volunteers and other personnel yet (o be recruited who will have responsibily-
ties under the Plan.
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111. See Finding 104, supra.

112 Training identified in the County Plan is under development
and will be completed prior to the full-scale exercise. The following indi-
viduals will be trained in accordance with NUREG-0654 requirements.
(Appls.’ Test., fol. Tr. 194, at 189-90; Appls.’ Ex. 1, Table 5-1, as modi-
fied at Tr. 1276-79). (The foillowing numbering system is similar to that
utilized in the contention).

(1) Emergency Preparedness Coordinator (FEMA Test fol Tr 1731, at 192-93)
(2) County Commissioners. (/d. at 194.95).
(3) County Clerk. (/d. at 196-97).
(4) Sheniff. (/d at 198-99)
(5) Sheriff"s Depariment. (/d at 200-01)
(6) County Engineer. (/d. a1 202-03)
(7) County Engineer's Staff. (/d at 204-05)
(8) T ¢ Coffey County Road Department. These individuals are part of the
County Engineer’s stafl. (/d. at 206-08)
(10) Fi ¢ Department personnel. (/d. at 211-12. Tr 2219)
(11) Traffic control personnel. (FEMA Test, fol. Tr. 1731, at 213, Tr 2220,
2225-20).
(12) The County Health Officer. (FEMA Test.. fol. Tr. 1731, at 214, Tr 1276)
{(13) Volunteer teams for medical care and ficst aid. (FEMA Test, fol. Tr 1731, at
21516, Tr. 2227)
(14) County Health Nurse. (FEMA Test,, fol. Tr 1731, at 217).
(15) Nursing home personnel. (/d. at 218-19, Tr. 2227-28)
(16) Hospital Staff. (/bid.. FEMA Test., fol. Tr 1731, a1 220-21)
(17) County Ambulance Service. (FEMA Test, fol Tr 1731, at 222-23)
(18) Radiological Defense Officer (/d a1 224)
(19) Radiation Monitoring personnel. (/d at 225-26)
(20) Personnel assisting the Radiation Monwtoring Teams (/d. a1 227-28)
(21) Shelier Systems Officer. (/d a1 229-30)
(23) Host County Reception and Care Coordinators and staff. (/d at 232)
(24) School bus drivers. (/d a1 233, Tr. 1630, 2228)
(25) County Engineer and staff performing evacuation confirmation (FEMA Test ,
fol. Tr 1731, at 234-35, see Nos. 6 and 7, supra)
(26) Volunteers and other personnel who will have responsibilities under the Plan
but have not yet been recruiied (FEMA Test., fol. Tr. 1731, at 236-37)

113, The following individuals will not receive training:

(9) Police Departments within Coffey County. These individuals have no responsi-
bilities in the County Plan (/d at 209-10; Tr 661, 2218-19)
(22) Temporary Shelier Managers. The County Plan does not meation such indi-
viduals nor is it required 1o do so. (FEMA Test, fol Tr 1731, a1 231)

114, Members of the Joint Radiation Monitoring Team and other ra-

diation monitors wil! be selected and trained, including additional train-
ing for the Joint Radiation Monitoring Team 1o qualify them for offsite



monitoring and sample collection, prior to the full-scale exercise. (See
Finding 72, supra).

Contention 29(k).  The training program does not adequately consider how to
deal with changes in personnel and in volunteers who are trained. There will be a
very substantial turnover that must be dealt with,

115. See Findings 103 and 104, supra.

116. Both the County and State Plans provide for training of new
emergency response personnel. (Appls.” Ex. 1, at 5-1; Appls.” Ex. 2, at
0-2). They will be trained using videotapes of appropriate portions of
the Joint Training Program, and self-study materials, and will also be re-
trained periodically in the Joint Training Program, drills and exercises
(Appls.’ Test., fol. Tr. 194, at 193; Tr. 891-92, 1182, 1640). Replace-
ment personnel will receive substantially the same training as those
trained originally. (Tr. 892, 1184, 1641). FEMA has found that these
plans are consistent with the requirements of NUREG-0654. (FEMA
Test., fol. Tr. 1731, at 240).

Contention 29(q)  The State does not have adequate plans 10 train State person-
nel having emergency responsibilities The Bureau of Radiation Control is responsi-
ble for supporting and developing conduct of radiological emergency response train-
ing but has not established plans or courses for providing such training

117. See Findings 103 and 104, supra.

118. NUREG-0654, Criterion 0.5, states “[elach organization shall
provide for the initial and annual retraining of personnel with emergency
response responsibilities

119, Applicants’ witness testified that several changes will be made
which will require additional training of State workers as listed in Table
O-1 of the State Plan. (Tr. 887-88, 918-19, 2266). The State reviews and
updates its Plan annually, including procedures. (Appls.” Ex. 2, at P-1)
FEMA finds that State training plans are consistent with the criteria of
NUREG-0654. (FEMA Test., fol. Tr. 1731, at 249-50).

Contention 29(s)  The following State personnel lack sufficient training o per-
form their assigned functions and should be trained in the identified areas
(1) State Department of Emergency Preparedness personnel Training of people in-
volved in the Plan and the conduct of emergency planning drills
(2) Kansas Department of Health and Environment personnel. Familiarity with
State and Coffey County Plans, so can meet ils primary and support responsi-
bilities as specified in the State Plan



(31 Kansas Bureau of Radiation Control personnel. Determining exstence of off-
site contamination.

(4) Kansas National Guard Unit in Burlington, Kansas. Management of roadbiocks
and tr i control, evacuation of nursing homes and others; use of protective

gear

(5) Kansas Highway Patrol personnel Responsibilities specified in the State Plan.

(6) Kansas Department of Transportation personnel. Responsibilities specified in
the State Plan.

(7) Kansas Department of Social and Rehabilitation Services

(8) Kansas Fish and Game Commussion personnel.

120. See Findings 103, 104 and 118, supra.

121.  The State Bureau of Radiation Control personnel have been
trained and certified in the skills required for determining the existence
of offsite contamination. (Appls.’ Test., fol. Tr. 194, at 201-02).
Otherwise, all inttial training of State cincigensy workers as specified in
the Joint Training Program, will be completed prior to the full-scale
exercise. (Appls.’ Ex. 2, Table O-1; Tr. 1623). As under Contention
29(g). the State training plans are consistent with the criteria of
NUREG-0654. (See Finding 119, supra. FEMA Test., fol. Tr. 1731, at
253-67. Tr. 887-88, 1636, 2231-36).

Contention 29(u)  The following federal personnel lack sufficient training to per-
form their assigned functions:
(1) US Army Corps of Engineers personnel
(21 US Fish and Wildlife Service personnel

122, See Findings 103 and 104, supra.

123. The US. Army Corps of Engineers and U.S. Fish and Wildlife
Service emergency workers will receive training as part of the Joint
Training Program. (Appls.” Test., fol. Tr. 194, at 204) Training will in-
clude basic radiation effects and protection, overview of the State,
County and KG&E emergency plans, self-protection radiation monitor-
ing. and position role in the emergency plan. (Tr. 1635). This provision
removes concern that FEMA had about training of these personnel.
(FEMA Test.. fol. Tr. 1731, at 270-72; Tr. 2236). This training will be
completed before the full-scale exercise, which is consistent with the re-
quirements of NUREG-0654. (Tr. 1623). In addition to the training
provided these agencies, Kansas Fish and Game Commission personnel,
who may be involved with field sampling during emergencies, will re-
ceive training in radiation survey techniques. (Tr. 1635-36).
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31. Resource Availability and Allocation

Contenuion 31(¢c). The Fire Department of Burlington and other cities in Coffey
County do not have radio equipment which 1s needed to communicate with the
SherifT"s Office

Contention 31{d). The Coffey County Road Department needs radio equipment
for its vehicles to communicate with the Sherifl and others in the event of an

emergency.

124. NUREG-0654, Criteria E.2 and F.1, require that each organiza-
tion shall establish procedures for alerting, notifying, and mobilizing
emergency response personnel and shall establish reliable primary and
backup means of communication.

125. Radio equipment that would allow the fire departments to com-
municate with the Sheriff"s Office and EOC is on order, and delivery is
scheduled for Spring of 1984, (Appls.’ Test., fol. Tr. 194, at 212, Tr.
644, 1188-91, 1206-09, 1280). The proposed arrangements will satisfy
the requirements of NUREG-0654. (FEMA Test., fol. Tr. 1731, at
282-83).

126. Radio equipment aliowing Road Department vehicles 1o com-
municate with the Sheriff's Office and EOC is on order, and delivery i1s
scheduled for Spring of 1984. (Appls.’ Test, fol. Tr. 194, at 213; Tr.
644, 746-48) This plan will satisfy the requirements of NUREG-0654.
(FEMA Test., fol. Tr. 1731, at 284-85).

Contention 31(f). Protection gear against radiation is needed for all workers
who are involved in the evacuation plan. Three hundred fifty people will be involved
in three shifts. If so, 116 sets of protective gear are required

127. NUREG-0654, Criterion H.9, states “[elach licensee shall pro-
vide for an onsite operations support center (assembly area) which shall
have adequate capacity and supplies, including, for example, respiratory
protection, protective clothing, . .. ." Criterion H.11 advises that each
plan shall, in an appendix, include identification of emergency kits by
general category (protective equipment, communications equipment,
radiological monitoring equipment and emergency supplies).

128. Protective clothing only protects against contamination, not
radiation. (Tr. 2289). Consequently only field radiation monitoring team
members. who could contaminate themselves while collecting environ-
mental samples, might require protective clothing. (Tr. 1530, 2286,
2292, 2296-97). KG&E has 100 sets of protective clothing set aside for
emergency workers whereas only 21 sets might be needed for the field
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monitoring teams. (Appls.’ Ex. 1, § 3.10; Appls.” Test., fol. Tr. 194, at
214). Approximately 1900 additional sets are available at the plant site.
(Tr. 2363). Criteria H.9 and J.6.b of NUREG-0654 require an onsite
support center that would have protective clothing and provisions for
use of protective clothing by individuals present or arriving on site
during an emergency. There is no requirement that protective clothing
also be available off site.

Conclusions of Law

The Board has considered ali of the evidence submitted by the parties.
Based upon a review of the entire record in this proceeding and the
foregoing Findings of Fact the Board concludes that:

I. The emergency plans meet the requirements of 10 C.F.R.
§ 5047, and Appendix E to 10 C.F.R. Part 50, as well as the
criteria of NUREG-0654, and provide reasonable assurance
that adequate protective measures can and will be taken in the
event of a radiological emergency,

2. the issuance of an operating license to the Applicants will not
be inimical to the common defense and security or to the
health and safety of the public, and

3. pursuant to 10 C.F.R. § 2.760a and 10 C.F.R. § 50.57, the
Director of Nuclear Reactor Regulation should be authorized
to issue 1o the Applicants, upon making requisite findings with
respect to matters not embraced in this Initial Decision, and
subject to the satisfaction of the conditions set forth in the
Order, infra, a license authorizing operation of Wolf Creek
Generating Station, Unit No. 1.

Order

WHEREFORE, IT IS ORDERED, in accordance with 10 C.F.R.

§ 2.760a and 10 C.F.R. § 50.57, that the Director of Nuclear Reactor

Regulation is authorized to issue to the Applicants, upon making requi-

site findings with respect to matters not embraced in this Initial

Decision, a license authorizing the operation of the Wolf Creek Generat-

ing Station, Unit No. 1, provided that the following conditions have
been met prior to the issuance of the operating license:

. Letters of agreement shall be signed by Coffey County with

hospitals in surrounding counties providing for the acceptance

of patients from the Coffey County Hospital and the Golden
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Age Lodge Nursing Home in the event of an eme.gency evacu-
ation occasioned by an accident at the Wolf Creek plant. These
executed letters of agreement shall be submitied to the NRC
Staff and shall be included in the Coffey County Plan.

2. Letters of agreement shall be signed by Coffey County with
ambulance services and with funeral directors in surroun:'ing
counties providing for the transportation of nonambulatory pa-
tients from the Coffey County Hospital and from the Golden
Age Lodge Nursing Home in the event of an emergency evacu-
ation occasioned by an accident at the Wolf Creek plant. These
executed letters of agreement shall be submitted to the NRC
Staff and shall be included in the Coffey County Plan.

Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of Practice,
this Initial Decision will constitute the final decision of the Commission
forty-five (45) days from the date of issuance, unless an appeal is taken
in accordance with 10.C.F.R. § 2.762 or the Commission directs
otherwise. (See also 10 C.F.R. §§ 2.764, 2.785 and 2.786).

Any party may take an appeal from this decision by filing a Notice of
Appeal within ten (10) days after service of this Initial Decision. Each
appellant must file a brief supporting its position on appeal within thirty
(30) days after filing its Notice of Appeal (forty (40) days if the Staff is
the appellant). Within thirty (30) days after the period has expired for
the filing and service of the briefs of all appellants (forty (40) days in
the case of the Staff), a party who is not an appellant may file a brief in
support of or in opposition to the appeal of any other party. A responding
party shall file a single, responsive brief only regardless of the number
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of appellants’ briefs filed. (See 10 C.F.R. § 2.762 as amended December
19, 1983, 48 Fed. Reg. 52,283 (1983)).

THE ATOMIC SAFETY AND
LICENSING BOARD

George C. Anderson
ADMINISTRATIVE JUDGE

Hugh C. Paxton
ADMINISTRATIVE JUDGE

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 2nd day of July 1984.
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Cite as 20 NRC 125 (1984) .BP-84-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. George C. Anderson
Dr. Hugh C. Paxton

In the Mattar of Docket No. 50-482-0L
(ASLBP No. 81-453-03-0L)
KANSAS GAS & ELECTRIC
COMPANY, et al.
(Wolf Creek Generating
Station, Unit 1) July 26, 1984

Pursuant to Applicants’ Motion for Clarification, concurred in by all
parties, the Licensing Board clarifies its Initial Decision (LBP-£84-26. 20
NRC 53) issued on July 2, 19584,

MEMORANDUM AND ORDER
(Re Applicants’ Motion for Clarification of Initial Decision)

On July 2, 1984, the Board issued its Initial Decision authorizing the
issuance of an operating license for the Wolf Creek Generating Station,
Unit 1, provided two conditions were met prior to the issuance of the
operating license. LBP-84-26, 20 NRC 53. On July 17, 1984, Applicants
filed a Motion for Clarification. Therein, Applicants request (1) that the
wording of the Board’s Order in the Initial Decision, which specifies that
the two conditions related to the offsite emergency plans must be “met
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prior to the issuance of the operating license,” should be changed to
specify that these two conditions must be “met prior to the authorization
of operations of greater than 5% of the rated power™; (2) that the word-
ing of the first license condition be modified by substituting the words
“health care facilities” for “hospitals™; and (3) that the Board's Finding
of Fact 24 be modified to read that the U.S. Fish and Wildlife Service
(USFWS) will use its siren-equipped vehicles to notify only that small
portion of the USFWS territory within the EPZ which is not without
acoustical siren range.

Counsel for Applicants advise that counsel for the Intervenors, the
NRC Staff and for FEMA have authorized them to state that they
concur in this motion.

1. Satisfaction of Conditions Prior to Issuance of an
Operating License

Our Order in the Initial Decision is not inconsistent with 10 CF.R.
§ 50.47(d). That Decision addressed the application by KG&E for a full-
power license only, and the “operating license” we conditioned in our
Order referred to that full-power license. Applicants state that this ex-
planatory language would satisfy their concern that the effect of the
condition, if interpreted literally, would prevent fuel loading and low-
power testing prior to the satisfaction of the specified conditions.® A
similar clarification was made by a Licensing Board in Lowisiana Power
and Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-112,
16 NRC 1901 (1982); there as here, such clarification should resolve
any such concern. Also, we decline to amend the language of the Order
lest it be misinterpreted as authorizing a low-power license. Absent a
motion filed pursuant to 10 C.F.R. § 50.57(c), the issue whether fuel
loading and lower power should be authorized is not before this Board.

2. Letters of Agreement with Host Health Care Facilities

The first license condition directs, in part, that “[l]etters of agreement
shall be signed by Coffey County with hospitals in surrounding counties
providing for the acceptance of patients from the Coffey County Hospital

*Since Applica.is state that this explanatory language would satisfy their concern, we neither need to
modify the w..ding of our Order, nor do we have (o determine whe'her, in citing only one operating
license for the Susquehanna Steam Electric Station. Unit 2, Applicants have established thal it is cus-
tomary NRC practice to issue operating licenses which “pending Commussion approval” are “resincied
10 power levels not 1o exceed five percent of full power,” even in the absence of a motion filed pursuant
10 10CF R §5057(c) (See Apphcants’ Motionst 2n 1)
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and the Golden Age Lodge Nursing Home in the event of an emergency
evacuation occasioned by an accident at the Wolf Creek plant. .. N Ap-
plicants request that the words “and nursing homes”™ be added to this
condition in order to give local authorities ma*imum flexibility in alloca-
tion and utilization of health care resources in emergency preparedness.
This is a reasonable request. Thus, as modified, the first sentence of the
first condition provides that “[letters of agreement shall be signed by
Coffey County with hospitals and nursing homes in surrounding counties
providing for the acceptance of patients from the Coffey County Hospital
and the Golden Age Lodge Nursing Home in the event of an emergency
evacuation occasioned by an accident at the Wolf Creek plant.” Further,
lines 6-8, 20 NRC at 71, of LbP-84-26 are amended to read: “Accord-
ingly, the Board directs that such letters of agreement with hospitals and
nursing homes be obtained and included within the County Plan. (See
Order, infra).”

3. USFWS Notification of Small Portion of Redmond Reservoir

Applicants’ request for a modification of the Board's Finding of Fact
24 is well-taken and supported by citations to the transcript.
Accordingly, the sentence in Finding 24, 20 NRC at 93 of the Initial De-
cision which states that “[tIhe Fish and Wildlife Service will use its
siren-equipped vehicles to cover its jurisdictional area, will personally
contact individuals where possible, and will put preprinted warning
fiyers on unattended, parked cars,” is modified to read:  “The Fish and
Wildlife Service will use its siren-equipped vehicles to cover this small
portion of land, will personally contact individuals in that small area
where possible, and will put preprinted flyers on unattended, parked
cars.” Also. lines 13-16, 20 NRC at 66 of the Initial Decision are modi-
fied to state: “After reading the County Plan and hearing the
testimony, we are satisfied that the F&WS will be able o notify visitors
in all areas under its jurisdiction (including the small area not within
range of a siren) that they should evacuate ”

Order

Applicants’ Motion for Clarification of Initial Decision is granted to
the extent ciscussed above.
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Judges Anderson and Paxton join but were unavailable to sign this ‘
issuance.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 26th day of July 1984, |
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The Licensing Board, having admitied a broad emergency planning
contention prior to the completion of State and local plans, grants Appli-
cants’ motion 1o require intervenors to “particularize” its contention by
providing specificity and bases.

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY
AND BASES)

When a broad contention has been admitted at an early stage in the
proceeding, intervenors should be required to provide greater specificity
and to particularize bases for the “ontention when the information re-
Quired to do so has been developed.



MEMORANDUM AND ORDER
(Particularization of Emergency Planning Contention)

Cleveland Electric llluminating Company, er al. (Applicants) filed
their Motion for Particularization of Issue No. | (Motion) on June 26,
1984, The Motion is opposed by Sunflower Alliance Inc., er al.
(Sunflower) and by Ohio Citizens for Responsible Energy (OCRE) but
it is supported by the Staff of the Nuclear Regulatory Commission
(Staff).

Issue #1. on emergency planning, was admitted to this proceeding in
1981, prior to the completion of any local plans. We considered the con-
tention to have an adequate basis in part because those plans were not
completed and were, therefore, inadequate (o assure the adequacy of off-
site emergency planning. The contention we admitied was:

Applicants’ emergency evacuation plans do not demonsirate that they provide rea-
sonable assurance that adequate protective measures can and will be taken in the
event of an emergency '

Al the ume, we considered the contention 1o be broad but not vague.
We also recognized that it would be necessary to narrow this issue prior
to trial and we indicated that intervenors would have the burden of
going forward to show that factual issues exist which require a hearing.’

Our ruling on the pending motion is controlled by our commitment to
using the hearing process as a way of protecting the public health and
safety rather than as a sterile adversary process. Since intervenors filed
their motion the entire emergency planning context has shifted Before,
when the contentions were admitted, there were no plans. Now, as Ap-
plicants have asserted in their Motion without direct disagreement from
the intervenors, evacuation planning for the Perry Nuclear Power Plant
is well advanced:

Emergency plans for Lake. Ashtabula and Geauga counties exist in revised form.
and have been available in pubhic libraries in their respective counties for as long as
4 year and a hall.  Further, the Federal Emergency Manasgement Agency
("FEMA™) Region V has completed ity informal reviews of the connty plans and

PLBP R T NRC TS N9 (19810, as moddied by LBPRLDS 14 NRC 682 686 (19811 Stalf has
correctly pointed out that the " e ly worded since ot challenges the State and local
plans rather than ~“Apphcants * plan Menceforth, the words “State and locsl” should be substituted for
the word “ Apphcants’ * in the wording of 1his issue
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mnul measures can be taken in the event of a radiological emergency
at [Perry)

We are convinced that our action in admitting this contention was cor-
rect — althor 1+ other Boards faced with similar situations have deferred
acting on the contentions at all until after the emergency plans have
been drafted. However, we also are convinced that the underlying factual
situation has shifted so dramatically that the original basis for the conten-
tion has been undermined. Consequently, a motion for reconsideration
mmummwm-mmoumnm 1o force Sunflower to
make its contention relevant to the current situation.

The principal remedy provided for in the rules for paring down a
broad contention is a Motion for Summary Disposition. We consider Ap-
plicants' present motion for “particularization” to be partly in the nature
of a motion to reconsider the admission of the contention and partly in
the nature of a generalized motion for summary disposition. WCFR
§§ 2.714(b) and 2.749. In either case, this is the type of motion that we
invited as & condition of admitting this broad contention. LBP-81-24 14
NRC 175, 189 (1981).

Because of the changed circumstances, which we anticipated, it is now
appropriate thnuhctmmmpbunmmofwdsonmcum I
is time for the intervenors (o state with specificity, and with bases, the
particular deficiencies that currently exist in the draft plans. See 10
CFR. § 2714(b). Or, if they do not find such deficiencies, they may
withdraw their contention.

It does not do for intervenors to argue that the emergency plans are
not finished. Yes, there are additional steps being taken to modify and
further improve those plans * However, the plans have reached<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>