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In the Matter of )

METROPOLITAN EDISON COMPANY Docket No. 50-289 SP
(Restart)

(Three Mile Island Nuclear
Station, Unit No. 1)

MEMORANDUM AND ORDER
^

CLI-85- 05

The Commission has before it the issue of whether ' Judge Ivan Smith

should be disqualified from further participation in the Three Mile

Island, Unit 1 (THI-1) restart proceeding. As explained below, the

Commission has decided that Judge Smith correctly denied the motions

seeking his disqualification.

The Commonwealth of Pennsylvania, Three Mile Island Alert (TMIA),

and the Union of Concerned Scientists (UCS) moved to disqualify

Judge Smith, and have appealed Judge Smith's decision denying their

motions. Collectively they cite three acts by Judge Smith as the basis

for disqualification: (1) his December 27, 1984 letter to United States

District Court Judge Sylvia H. Rambo urging the court to be lenient in

sentencing James R. Floyd, former TMI-2 Supervisor of Operations;

(2) his comments during the proceeding regarding the treatment given
hthree individuals pursuant to a stipulation between licensee and the D
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Conr.onwealth (licensee agreed, among other things, that they would not

operateTMI-1);and(3)histreatmentofTMIA'scounselandwitnesses.

The parties on appeal argue that Judge Smith incorrectly applied the
,

standards for disqualification, that the Comission should in any event

revise its standards for disqualification, and that the Comission

should disquality Judge Smith as a discretionary matter.
2

The parties' arguments on appeal are much the same as those

presented to Judge Smith, plus an additional request that he be removed

as a matter of Comission discretion. The Comission finds that Judge

Smith's decision adequately addresses essentially all of the arguments
;

and that Judge Smith need not be disqualified from the TMI-1 restart

proceeding.
~

Whether the Comission enjoys authority to honor the additional

request and remove a sitting judge from this adjudicatory proceeding,,

purely as a matter of discretion, has not been fully briefed. Since we

have decided not to remove Judge Smith, however, we need not decide,

whether the Comission has authority to remove a Licensing Board member4

solely as a discretionary matter. Judge Smith, the only remaining
~

memoer of the original TMI-1 restart Licensing Board, has presided over

this proceeding for nearly six years, and it now appears there are only

two issues left in litigation. As the Comission stated in the South

Texas decision, in denying a request to disqualify a Board member as a

discretionary matter, "[t]he proceeding is _now well along ano the judge

: has acquired a valuable background of experience." CLI-82-9, 15 NRC

.
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1363,1367(1982). The Consission is convinced that Judge Smith is -

irpartial and believes that the loss of his experience in the proceeding'

militates against any disqualification as a discretionary matter.

Before turning to those few matters warranting some further i

t

(
i discussion, the Commission wishes to make the following general

f observations. The parties in an adjudicatory proceeding have a right to

I an impartial adjudicator, both in reality and in appearance to a
!

i reasonable observer. However, they do not have a right to the judge of ;

their choice. Moreover, the right to an impartial adjudicator does not;

mean that favorable rulings must be divided equally between the parties,i

or that a judge may not occasionally use strong language toward a party
i

or in expressing his views on matters before him. < Nor does the fact |!

! that a judge's actions may be controversial or may provoke strong ,

reactions by the parties provide grounds for disqualification.

In the present case, Judge Smith was the presiding officer at the
: i-

hearing which first developed the infomation which led to Mr. Floyd's
*

In fact, ^J e Licensing Board reconnended that thei conviction. t
'
,

Connission investigate the certification of Mr. Floyd, and. it was the ,

report of this investigation that was referred to the Department of |>

Juctice. Judge Smith, finding himself in what he considered a unique'

! position, felt obliged to submit his views to Judge Rambo, so that
|

-

| Mr. Floyd's sentence would not be based on incomplete infomation. ,

,
\

- ..

| Related to the Floyd matter, Judge Smith explains the irportance he ]
|

.

places on the rule of law and fair treatment of individuals in his |
\

\

| discussion regarding his connents on the treatment given individual j
|

( operators. Judge Smith's convictions on the importance of the rule of
' :
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law and the Floyd matter and on the importance of the manner in which

individuals are treated generally, both in NRC proceedings and in

criminal trials, do not deserve any Comission criticism.

As we stated above, only a few matters require additional

Comission coment.1 With regard to the actions by Judge Smith which

form the bases for the motions to disqualify, the Comission finds that

only the letter to Judge Rambo warrants further discussion.2

The Comission agrees with Judge Smith's analysis that it is the
-

source of the information, not the forum in which it is ccmmunicated,

that controls.3 Inte(venors also argue that certain phrases in the

IThe Comission rejects the argument that it should revise its,

standards for disqualification to apply the same test to both judicial
and extra-judicial conduct. The Comission rejected this argument in
Houston Lighting and Power Co. (South Texas Project, Units 1 & 2),
CLI-82-9, 15 NRC 1363 (1982). No new argument has been presented which
would cause the Commission to reconsider its South Texas decision.

With regard to the other two actions, the Comission finds that
Judge Smith's decision is sufficient. The Comission adds in this
regard only that TMIA's complaints regarding Judge Smith's treatment of
TMIA present a classic case'of a litigant unhappy with adverse rulings.
TMIA in its brief to the Comission raises numerous such examples not
presented by Judge Smith. Even if t. hose examples were properly before
it, which they are not, the Comission would find that no further
discussion of those allegations was warranted.

With regard to Judge Smith's comments about the stipulation between
the licensee and the Comonwealth,.the Ccemission notes that in,

CLI-85-2, 21 NRC (1985), it discussed the rights of individuals, and'

offered Mr. HusteTthe right to request a hearing on the Appeal Board's
condition which affected his employment. '

3The Comission finds no sound basis for the Comonwealth's
argument that the purpose of the letter -- to influence an important
decision -- distinguishes this case from those cited by Judge Smith
which specifically hold that the source of the information is
controlling.
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letter such as "Mr. Floyd's deception was an impulsive act and was ...

not motivated by personal ambition," "[o]ne senses he neglected his

examination responsibilities out of a misguided but altruistic effort to

attend to matters of perceived greater urgency," and " severe punishment

is not necessary as a deterrent," are speculations not supported by the

record. It is not necessary to avoid disqualification that each

statement by Judge Smith be supported by the weight of the evidence in

the record. It is enough that the statements will be understood to

reflectJudgeSmith'sopinionbasedontherecor)andhisconductofthe

proceeding, rather than on some sources outside the proceeding.

Intervenors and the Commonwealth also argue that Judge Smith's

letter violated certain of the Canons of the Code of Judicial Conduct.

The Commission believes that several aspects of this challenge to the

propriety of Judge Smith's conduct warrant further discussion.4

Canon 2B states a judge "should not lend the prestige of his office

to adcance the private interests of others; ... He should not testify

voluntarily as a charactec witness." Based on the literal language and

purpose of Canon 28, the Commission concludes Judge Smith has not

violated the' Canon. We believe the purpose of Canon 2 is to prevent a
~

judge's testimony from having an undue influence in a trial, which

consideration is not applicable here. This interpretation is supported

by the literal language of-Canon 2, which uses the terms " testify" and

4Even if Canons 2 or 3 were violated in a particular case,
disqualification would not follow ge n e,.

.
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" character witness." Judge Smith did not testify, nor did he appear as

a character witness.5 In addition,- the Comentary to Canon 2 explains-

why a judge should not testify as a character witness: "The testimony

of a judge as a character witness injects the prestige of his office

into the proceeding in which he testifies and may be misunderstood to be

an official testimonial." These considerations do not apply here. A'

judge would not likely be influenced by the prestige of another judge's .

office, nor would a judge view such a comunication as an official
_

testimonial.

Nor did Judge Smith violate the prohibition in Canon 2B against

lending "the prestige of his office to advance the private interests of

others." Judge Smith explained in his decision that the letter was sent

for public purposes, not to advance Mr. Floyd's private interests.

Moreover, Judge Smith in his letter made it clear that he was speaking

as a private citizen. Any influence which the letter could have on the

matter pending before Judge Rambo would be based on the merits of the
f

information supplied, not on the prestige of Judge Smith's office.
.

It is also argued that Judge Smith violated Canon 3A(6), which
~

states that "[a] judge should abstain from public coment about ai

pending or impending proceeding in any court...." This Canon was not

SWe also conclude that Judge Smith did not violate Canon EA, which
states "[a] judge should respect and comply with the law and should
conduct himself at all times in a manner that promotes public confidence
in the integrity and impartiality of the judiciary." Judge Smith acted
to ensure that Mr. Floyd's sentencing was based on complete information.
This purpose is not inconsistent with Canon 2A.

|

1
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meant to cover the present situation, where a judge is imparting

specific information to another court. Rather, it was meant to apply to

general public coment.

In sum, the Comission concludes that Judge Smith's

disqualification is not warranted.0

The separate views of Comissioner Asselstine are attached. The

additional views of Comissioner Bernthal are also attached.

It is so ORDERED.
- ggttREco

'f For the Comission

o tv.. W . . 'j! ;;
i

I;. '' .U (* -
,

O
g. , S'd //dOHN C. H0YLE

Acting G6cretary of the Comission
'

Dated at Washington, D.C.

this f day of NM[,1985.
[

6 Intervenors also argue on appeal that there are. inaccuracies in
Judge Saith's decision. For instance, they criticize some of Judge
Smith's discussion of the prior history of this matter, including his
statement that the moving parties de not sufficiently understand the
demands placed on the TMI-I operators, and THIA challenges Juoge Smith's
statements regarding the strength of the actions he has taken against
the licensee. They also note that Judge Smith is incorrect when he
states that the stipulation between the Comonwealth and the licensee
was not approved by a Board. None of these arguments relate to the
substance of Judge Smith's decision that the legal standards for'

disqualification have not been met, and accordingly they do not require
further discussion.

t
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Separate Views of Commissioner Asselstine

I concur in the result of the Commission's order. I would not disqualify
Judge Ivan Smith from participating further in THI-1 Restart proceedings.
I do not, however, subscribe to all of the reasoning in the Commission's
order so I have not joined in approving that order.

In my dissent on the South, Texas disqualification decision, I articulated
a higher standard for appraising the conduct of the agency's
administrative law judges than did the Consnission majority. Houston

Lighting and Power Company (South Texas Project, Units 1 and 2) CLI-82-9,

15 NRC 1363 (1982). I feel very strongly that our licensing proceedings
must not only be fair to all parties, but that they must be perceived to
be fair. That is one reason I apply a high standard to disqualification
motions. However, I recognize that emotions run high during what are,
after all, adversary contests, and that is why my standard is based on
what a reasonable and objective observer might perceive about the conduct
of the judge.

I have carefully considered the claims of all of the parties on this
motion. I .have reviewed relevant portions of the record, and I have
reviewed the celevant legal authority. I am unable to conclude that an
objective, reasonable person aware of all of the circumstances of this
case would reach the conclusion that Judge Smith's impartiality -- that
is, his ability to pass judgment on the merits of the remaining issues in
the TMI-1 Restart case in a fair and impartial manner -- might reasonably
be questioned.

Despite this conclusion, I am concerned with the propriety of Judge Smith
sending a letter to Judge Rambo commenting on what Judge Smith perceived
to be Mr. Floyd's motivations in cheating on an exam. I believe that
Judge Smith should not have sent the letter and that he violated the
spirit, if not the letter, of Canon 2 of the Code of Judicial Ethics in
doing so. It is clear to me that Judge Smith, at the urging of Mr.
Floyd's counsel, lent the prestige of his office as an administrative law
judge with the NRC to assist Mr. Floyd by urging Judge Rambo to be lenient

!

[

L
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when sentencing'Floyd. I see no public purpose served by Judge Smith's
actions, and in my opinion, Judge Smith exhibited poor judgment in sending
the letter to Judge Rambo. Despite my personal disagre,ement with Judge
Smith's actions, I an unable to conclude that the letter demonstrates that
Judge Smith will not fairly and impartially decide the remaining issues in
the TMI-1 Restart proceeding.1 Judge Smith's letter does not evidence
prejudgment on any issue now before the Board. The Floyd issue is no
longer before the Licensing Board for decision, and Judge Smith's
statements in the last paragraph of his letter seem merely to be an
expression of his faith in the administrative process rather than any

| prejudgment or bias on issues before the Board.

*

I also do not believe that the other grounds for disqualification cited by
the parties require that we disqualify Judge Smith. TMIA claims that

! certain rulings adverse to TMIA show that Judge Smith is biased against
'

THIA. I have reviewed those portions of the transcript cited by TMIA, and
I cannot agree. The mere fact that a judge makes rulings adverse to a

1

party does not require disqualification. -I could discern no evidence of
'

! prejudice in the cited rulings and coments of Judge Smith,
i

Judge Smith also expressed disagreement with the manner in which certain

individuals had been treated as a result of the reopened management
hearings. I have also _ reviewed these portions of the transcript, and it
appears that Judge Smith's disagreement arises at least in part from his

,

concern for protecting the due process rights of individuals. I cannot
fault Judge Smith for being protective of due process rights. While Judge

'

Smith shnuld not have expressed his disagreement' with the settlement
agreement between the Comonwealth and the licensee in the manner in which
he did, his comments on this score do not indicate that he would decide,

:
'

I It is also not clear that the Comission has specifically applied
the Code of Judicial Ethics to our administrative law judges. I think the:

Connission should consider doing so. '

!
'
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the issues before him in other than a fair and impartial manner or that he
would hesitate to make whatever findings he felt necessary to protect the
public health and safety.

In sum, even applying the higher standard I articulated in Scuth Texas I
do not believe that petitioners have established a reasonable factual
basis upon which I can conclude that Judge Smith ought to be disqualified.

..-

h

9
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Additional Views of Commissioner Bernthal

It should go without saying that removal of administrative law judges as
magistrates in the Commissinn s proceedings is not a matter left purely to
the discretion of the Cosnission. Such removal must be for cause, as set
forth in the caselaw. Otherwise, the tenure of an administrative law judge
on a given case could eventually become dependent solely on whether the
Commission agreed with tne decisions reached by that judge during the
course of the proceeding. With the few exceptions spelled out clearly in
case law on disqualification, the Commission's judges must therefore be
free to conduct proceedings as they see fit, and their personal business as
their conscience dictates.

Thus, the question for the Commission to decide here is not simply whether
Judge Smith exercised good or bad judgment in sending the letter to Judge
Rambo. While Judge Smith's letter may not explicitly state the public
purpose behind his action, his subsequent explanation denying the motion
for his disqualification does: "It [the letter) was intended only to assure
that Mr. Floyd's sentence would not be unjust." That is sufficient public
purpose. Nor is the question.whether or not we think that Mr. Ivan Smith
erred in an assessment of the decent thing to do, given the circumstances.
Mr. Smith presumably believed that this was a matter of conscience on which
he was bound, out of concern for the decent treatment of an individual, to
express a view. We may respect him for that. But the Commission must here
detemine only whether Judge Smith's coments in the letter and the actions
complained of in the proceeding demonstrate his inability to judge fairly
and impartially the facts in this proceeding.

I find little information to suggest that the standards for disqualification
are met in this case. Had Judge Smith departed from the record in his
letter to Judge Rambo recommending leniency, he might indeed have found his
impartiality in question. He did not se depart, however; Judge Smith's
comments to Judge Rambo have their origin solely in information obtained
from the TMI restart proceeding. Suggestions that Judge Smith's comments
stem from an extrajudicial source are without foundation, and therefore
this element of intervenors' argument fails.

Further, there is no reasonable argument for the proposition that the Floyd
letter constitutes a orejudgment of the facts involved in the Ti1I
proceeding. The letter clearly represents a post-judgment on a matter
which had been closed for some time. Indeed, in view of the fact that it
was Judge Smith who apparently was instrumental in developing the facts
surrounding the Floyd cheating incident in the first place, it is ironic
that the centerpiece of intervenors' arguments for removing him should now
be his comments concerning the sentencing of the man whose troubles Judge
Smith hirself ccmpounded by his persistent efforts to uncover the facts,
sometimes independent of the urging of any party to the proceeding.

In the absence of "extrajudicial" bias, the movants must demonstrate
" pervasive" bias against then by Judge Smith. Here again, the law is clear
that neither sharp words to counsel or witnesses, nor intemperate remarks,
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nor rulings predoninantly against the movants constitute, by themselves, a
demonstration of pervasive bias. Nor is the test whether public officials,
or newspapers, or organizations with political constituencies hold the
opinion that a judge is biased. The test is whether a reasonable person,
having knowledge of all the facts and circumstances, would reach the
conclusion that Judge Smith is biased and will be unable henceforth to
reach an objective judgment on the facts in this proceeding.

The TMI restart proceeding is a controversial case where emotions run high
on all sides. But I,believe that any reasonable person who steps back from
the emotion and controversy, and objectively considers all of the facts and
circumstances present here, will conclude that no basis exists upon which
to remove Judge Smith from his position as presiding officer in this case.

<
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