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.' Dea.: _v.r. Chairman: .

, _

March 20, 1984 memorandum to the - -

I read v:ith interest you:
-i ssiopers regarding perceived " licensing delays'..

"While"

oth2: CO2 understa.nd,your concern about unnecessary licensing 6elays, I:

.,believe that the Co= mission must adhere strictly to the requirements --

. t be AA--imistrative Piocedure Act. . . . . . . , .. ,.- .

.. ..s . . .. . ''.

Tou me.morandun suggests that you are villing to advocate a*

course of action .t. hat could c,ircumvent the procedura.1 and substantiv'e
~ ''rcqv 4 ements which have, bee.n established to guide the. Commission.'s c.=-

'

'@.dacisice.-making process. The licensing process serves all pai1:les,-' . -
c.i_ Congress y_nd the genera.1, public. It would be inappropriate to ' ' . .

Jhe=""me that process in a.vay which constrains or eliminates the .

Rdu2 consideration of genuine public he'a.lth and sa.fety issues. To do'

' "so, I. believe, would make a mockery out of the 1.icensing process and'
raise 1e'gitimate doubts as to whether any operation of the affected

.

. nuclear power plants will in f act be. consistent with the Commission's
responsibility of protecting the public health a.nd sa.fety. 7,

,

? io$ to ta. king actions that could vitiate the licensing pr,ocess,
2 believe the Co rrission shoulc review the caush (s) of potential.

In each of the cases mentioned in your memorandum (i. e . ,dalays.
Shorehz.n, Limerick, Waterford, Comanche Pea.k, Diablo Canyon, .3yron,...I an aware of delays resulting i

P.idland, Palo Verde anc Grand Gulf),
frem .se-ious saf ety . problems that were actually caused by. .the'. utility
and/cr its contractors. So, for example, it is difficult for me to
u derstand why you apparently believe the licensing process for Byron
shculd be "e.xpedited" given the findings of the KRC's own Atenic
Safe y and Lice.nsing Board in that case.

fine your statement pertaining to the Shereham case pa ticula. --

IV dis: Orbing. You recernend 0.ha~.: 8412070460 840523
PDR FOIA
BELAIR84-250 pop

...the Cer ission censide.: a p =pesa.:. :wn v%

fer a.. expedi.ed hea. ring en :.he diesel p chlen,'

+
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er preposals for other possible actions so that .

at. least a low power decision might be possible -

while awa.iting resolution of the energency
pla.nning issue. .

.Cloarly, 'his statement presents the reasona.ble I nference'that youi

havo pre-judged the merits of this regulatory proceeding in '"ee .

critical'. respects: (1) that the plant should receive a low power -

/ license riegardless of its use of diesel generators that are known to'
, be d2fective; . (2) that there will be a " resolution of the emergency -

*

planning 'is' sue" and the.. plant will eventua.11y receive a full power .

. license; and|. (3) that the .procedura1 iights and substantive commnents
-

. f the intervenors do not have to be met.and heard.
-

. .

s . ,

,c- . .. .. . ... .-. .. ..
.

' .~.If you'have made these pre-judgements , I believe that it l's
- -

; -

imperative that you immediately/ recuse yourself from .votipg on either ,,

the low Oower :or full power license f or Shoreham. If your, intents.on
*

ivas differe.dt, then I think you should cla.rify your views and
y ^

,

My request is ,-

p raconsider,?your request for an " expedited" process.not meant to suggest any judgement upon how .the Comm:,Lssion resolves
" tbaze issues .or what its final determination should be, but rather, ,-

to assure all 'earties that the matters before the Commission will be ,

dat2mbed en the basis of a'"f air and full re' cord. .I am certain that -

' vou will agree it would be highly inappropriate and unf air for these
hoortant proceedings to be questioned because of the appe,arance that ;

6 h Cha.irnan of the NRC had reached a determination ofidi.sputed
'. . -

'*

atters ' prior. to hearing from a.11 pa.rties and via an'a.rtificia,11y
truncated deliberative process. - .-

*
. -- .-1

-

.s. : . - .

'Asine.from the unfortunate appearance created by your~"
*- -

''
'

E.*E: memorandum", 'I would like to note one procedura.1 question .that
-

. ..

have v:i.6-fyour remarks concerning the 'Shoreham case. If. accepted'
'.-

7.:by n may:iifity of the ' Commission, your proposa.1 could result in a .~

hituationsiin.which fuel loading and low power operation is authorized, ,

' .cven thougTthe issuance of'a full power license remained profoundly ,'
*

in doubt. ' - - ..
'

. . ' '''

As hon .are aware, ,the licensing board in this case recom:nended
"'

on April 20, 1983 that the Co=:nission,'
... net pe=.it the loading cf fuel at Shcreham
unless and .until the i.mpending f actual inquiry
ca.n support a finding of reasona.ble assurance
that the level of of f site emergency p:epared- .

ness required for a full power liegnse can and ,

will be developed.

At the sa ae tirne , the licensing board stated th d it could'not find
hat there was reasonable assurance that emergency preparedness would
ver be fcund sufficient to issue a.n cperating license f or Shoreham.

| ~.e bea.rd concluded:
.

:
8

_ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . __ - _ . _ , _ _ _ _ _ . _ , , _ _ _-
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is cur view that even if the explicit .

.

a .e:gency pla.nning requirements of Section .50. 47 (d) .

-

fc: is'suasee cf a low power lice'nse f or she:aha.m~ -~

a.s a matter of sound public policy.the,are net., '

Cc-4 ssion should not apply that section so as" to *

per=it 'the . irradiation of fuel in a 'co:xnercia.1 nuclear ,

-
'

poker plant in circumstances where :there is no'
-

g :..
jf raasonable assurance that the power pla.nt will in the.
W fu'ta:re be pe=mitted to engage in the normal ,

!
,

contemplated full power operation, or for that matter** . ,
-. Stated.in. any operation abpve five parcant.^

differently, there 'are special circumstances in th.I.s
*

-

.1 .

' particular proceeding such that application of . .

J. - '. Section 50.47 (d) would not serve the purposes for -
.

<.. --

E.T ' which 'the rule was adopted. . . . , . - :
. . .e .s ... . . -

b Th7 apparent and proper purpose of the rule is to .- -

avoid unnecessary delay after the issuance of a full ;-

. f. '

power license which woul'd result'if fuel loading and'

, * low power tdsting'had not already been accomplished.;
? |. - , These first stages of fuel loading and operation up.

-

,

to five percent of rated power , typically take several |
iu.

C. months, but could take longer if problems arise. We - >

,

believe that avoida.nce'of this period of delay, which :
|. . . would occur only 'if and when a full power operatin,g,, /, / , ,. ?-'.

license is issued for Shoreham,'does not outweight"
[' * the irreversible change in the status que of shoreham ,

-

' which would obtai.n if fuel were to be irradiated in . .--.

'* -'

,. the reactor in circumstances wheire, at present, we'.

" "" .

cannot find there'is* reasonable kasurance that Shore-
.

$~ . L' ham.3111' ever*be' permitted to operate at power levels
,

. _ ' **'
- - *

P " 'ab6vi dive percent. -
- .

: , -
* -

f. ' ,:. . ,;;z . . .. . ,
.. ... . ..

17." IV is aparth noting that the board's doubt about, the resolution of
- .. .w ,w

Wi~ thei anhiye: icy plinning l'ssue pre-datek' the active involvementtof
New Tom'k Governor Mario M. Cuomo in the intervention process and. ." '

,atate. court in this' case., , , .,

S~ ,,
...m

m.-|ile I a.m awa.re that the,, advice of the licensing b'oa.rd was
1984 de~ cisionsubseque=tly rejected by the Commission in a aune 30,

.

(with Cc-4 ssioners Gilinsky and Asselstine dissenting), I am at a
loss to r.derstand why. Since the logic of -Je boa.rd is ' apparent,.- i

'

a.nd the' Cc:=nission's position is less than apparent, ..I would request
the cc:--'ssion's cla.:qification as to why''it apparently believes that
=a. king a dete:mination on a low power license in this case is
desirable pric se an actua.1 " resolution" of the emergency planning j

- i

i s sue .'
i ,

I

Oc f acili:.ase the subecer.i :ee's further censideratien of| these issues, ; would aise appreciate receiving all documents leading ;

| resulting f:cm your Ma.rch 20, 19E4 meme andum. Specifically,

se c:I requested are these documents referred te in ycur me,m::ander..; i
i .

- -
.

_ . _ - _ _ _ __ ~.-.m.--- .____- _ . _ _ _ _ .., _ . -



.s 4.:: :.. ec,. :y,
-

.

.c L .,o . ... . - - .
-

=- . .

.
. .

.

look fc: ard to the Cc:. .issien's respcase to the' issues
..d cencarns s.azed in this letter.. In particultz, I would

*

cp_reciate your careful consideration cf :.y cuestien rega.re.ing*

vho-2.er you have effectively pre-judged the merits of certa.in
.

I

i|h asp 0 cts of the Shoreht:n proceeding. ' , -
*

*
| * . *

Thadk vou for vour attention to this matter.
.

- -
. .

.

. . . . *
..

... -. .

.

-. . .
. . '

sincerely, |; '. .
' ** -

.. .

. . . . , ..
. -

. .
. .
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.
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. .
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. .. . . . . . . . '

.

IDWARD J. MARKE~ ' ' -*

Chairmad, Subco 3ttee on *
*

'. .

Oversight a.nd Investigations .' *
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