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"''
NRC STAFF'S OPPOSITION TO

SUFFOLK COUNTY PETITION FOR
REVIEW 0F ALAB-788

1. INTRODUCTION

On November 20, 1984, Suffolk County (SC) filed a petition for

review of ALAB-788 under 10 CFR 9 2.786(b), and for reconsideration of

CLI-84-9, 19 NRC 1323. .The NRC Staff opposes this petition. 1/

II. DISCUSSION

10 CFR f 2.78G(b)(4) provides in part:
,

(4) The grant or denial o. a petition for review is within the
,

discretion of the Commission, except that:
(1) A petition for review of matters of law or policy will not

ordinarily be granted unless it appears the case involves an
important ratter that could significantly affect the environment,*

the public health and safety, or the common defense and security,
constitutes an important antitrust question, involves an important
procedural issue, or otherwise raises important questions of public

policy; ) A petition for review of matters of fact will not be(ii
granted unless it appears that the Atomic Safety and Licensing

1/ Suffolk County gives no reason for reconsideration of CLI-84-9,
which was decided on June 5, 1984. This petition for reconsider-
ation, devoid of reasons and some 5 months late, should not be
entertained.
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Appeal' Board has resolved a factual issue necessary for decision in
i - .a clearly erroneous manner contrary to the resolution of that same

- issue by the Atomic Safety and Licensing Board;
,

Underjthese standards the Lintervenor has not shown reason for Connission''

'

; review of any of the six " issues" set out in its petition. ~

3

1. Quality Assurance Program for Nonsafety Related Equipment (ALAB-788
,

at 13-32) .d

The County argues that review must be taken of ALAB-788 to elucidate

the requirements for a quality assurance (QA) program under General Design

Criterion -(GDC)-1, ario to review the evidence and determine whether QA

activities at Shoreham met GDC-1. 2/
~

The County argued below that a quality assurance program for

"important safety" items _/ should be modelled on A'ppendix B to 10 CFR3'

,

i Part 50. See ALAB-788 at 18-19. Appendix B by its terms only applies

to " safety related" items Il not all "important to safety items". ALAB-788'

| at 19-10. In CLI-84-9, .19 NRC 1325, the Connission stated that: "whether
,

any piece of equipment has e function 'important to safety' is to be
,

1 2/ GDC-1 provides in part: " Structures, systems and components
'

irportant to safety shall be designed, fabricated, erected, and
tested to quality standards commensurate with the importance of the

-

safety functions to be performed. A quality assurance...

program shall be established and implemented in order to provide
adequate assurance that these structures, systems and components

'

will satisfactorily perform their ssfety functions."

3/ "Important to safety items" are structures, systems, and components
that provide reasonable assurance that the facility can be operated
without undue risk to the health and safety of the public. 10 CFR
Part 50, Appendix A, Int ~ duction.

" Safety related" items are : (1)thosenecessar
integrety of the coolant pressure boundary; (2)y to protect the~4/ .

those having the
capability to shut down the reactors and keep it in a safe shut down
condition; and (3) those capable of preventing or mitigating the
consequences of accidents which could result in potential off-site
exposure.

<

._ . _ _ _ . _ _ . . . _ _ _ . _ _ _ . _ . _ _
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determined on the basis of a particularized showing of clearly identified

safety concerns for the specific equipment, and the requirements of GDC-1
,

must be tailored to the identified safety concerns." On this basis the
'

Appeal Board concluded that, "we agree with the Licensing Board that a

separate quality assurance program akin to an Appendix B program, including

written procedures and identification of all 'important to safety' items

is not required." [Footnoteomitted.] Id. See also Metropolitan Edison Co.

(Three Mile Island Nuclear Station, No. 1), ALAB-729, 17 NRC 814, 876 (1983).

Thus, both the Comission and the Appeal Board have elucidated the scope of

the quality assurance program required under GDC-1. Further definition is
'not necessary in this proceeding.

As to the factual question of whether LILC0 had an appro piate QA

program for "important to safety" items, both the Appeal Board and the

Licensing Board looked at each of the areas which the County claimed were

inot properly encompassed in a quality assurance program, and found that

LILC0 met the quality assurance requirements, " tailored to the identified

safety concerns" [CLI-84-9, at 1325] of each item. ALAB-788 at 20-32;

LBP-83-57, 18 NRC 445, 562-566, 569-570; Fdgs. J-482-618 (at pp. 634-689

of Partial Initial Decision (PID) EI). In addition, both Boards gave sub-

stantial consideration to whether appropriate quality assurance standards
,

were generally applied to equipment "important to safety" at Shoreham and

both concluded that they were. ALAB-788 at 16, 34-35; LBP-83-57, 18 NRC

at562-566,569-570;Fdgs.J-790(PIDat759).

-5/ Because of their voluminous nature the Licensing Boards' findings
were not published in the reports of the Comission.
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_No cause exists'under the standards of 10 CFR l 2.786(b)(4) for review

.of matters pertaining to the scope of a quality assurance program _ for items
.

"important to safety" as CLI-84-9-set out the scope of a quality' assurance

' program under GDC-1, and the Appeal Board and the Licensing Board agreed that-

LILCO's activities met those standards.

2. Compliance with 10 CFR, Part 50, Appendix B, Criterion XVIII
(ALAB-788 at 61-66).

,

The County argues that under Criterion XVIII of Appendix B to 10 CFR,

Part 50, items chosen for QA audits must be selected on a random basis and

not solely on the basis of technical knowledge. Criterion XVIII provides

in part:

A comprehensive system of planned and periodic .
audits shall be carried out to verify compliance with
all aspects of the quality assurance program and to
determine the effectiveness of the program.

Under this language, the audits must verify all aspects of the quality

assurance program, although it is not required that every QA record or

item be verified by an extrapolation of the audit results. ALAB-788 at

63. The Appeal Board and the Licensing Board concluded that LILCO's audits j

verifie'd all aspects of QA programs by choosing items for audit on the basis

of technically knowledgeable auditors' " familiarity with mechanisms that

can cause problems". _Id. at 64; 18 NRC E84-85, 616, 619-620. O Expert
.

testimony fully supports conduct of audits of items properly chosen to be

the rest safety significant which would most likely reflect the quality of

the facility (in contrast to those randomly chosen) in order to verify "all

4

_ 6/ See further Fdgs. K-190-204 (PID at 923-30); K-1020-1037 (at
1270-75); K-1171 (at 1325); K-1235-1240 (at 1359-61).

:

_ , . - _ . . _ . _ - . _ . . _ . _ , - _ . . _ . - _ _ _ _ - . . _ _ _ . . _ , . _ . _ . _ . _ _ . _ _ _ _ _ . _ . . . _ . _ _ _ _ . _ _ _ _ _ . _ . _- -
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3' aspects of quality assurance." See Fdgs. K-1032-1035 (PID at 1274-75),
l' K-1171 (at '1325), K-1236-1240 (at 1359-61)..

In sum,'no cause exists under 10 CFR I 2.786(b)(4) to review whether
,

the audits under Criterion XVIII of Appendix B should be done on a random-

' basis when expert testimony demonstrated that it was not necessary.

3. Specific Quality Assurance Matters (ALAB-788 at 66-83).

The County first argues here that the Appeal Board thought some QA,

deficiencies were immaterial or unimportant (Petition at 4). This is

directly belied by the Appeal Board's statement:4

We do not mean to suggest that minor defects may be
disregarded. In reviewing quality assurance, after all, a licensing
board must be satisfied not only that construction defects have been
corrected but that there has been no overall breakdown in quality
assurance procedures. In this connection, numerous imperfections,
even if minor, ray, as the County suggests, be indicative of a more
widespread or generic quality assurance problem. That is quite'

different, however, from the County's position that no QA
deficiencies can be considered minor. (ALAS-788at69).4

Thus, the intervenor may not correctly claim that the Appeal Board was
,

countenancing lax QA implementation or a situation where QA deficiencies

could become safety problems. Plainly'any possible break-down in QA was

looked at with the utmost seriousness by the Appeal Board. U
~

Next intervenor challenges the Appeal Board's affirmance of the.

Licensing Board's limitation on the County's presentation of evidence on
-

,

1

, -7/ The Staff disagrees with any implication in the language of ALAB-788
; (at 70-71) that might indicate that a deficiency uncovered in an
: audit and reported to the NRC would not be a violation of Appendix B.

As indicated in 5 IV of Appendix C to 10 CFR Part 2, the discovery
i and reporting of a deficiency could influence whether a Notice of

Violation issues and the penalty imposed; but it would not change thet

fact that a violation occurred where the licensee failed to follow a
requirement of Appendix B or part of a program or procedure established
by the licensee under that Part. See 10 CFR Part B, Appendix B, 9 II.

- _ . _ - _ _ _ _ . _ _ . _ . . - _ . . _ - - - - _ . - - _ . _ _ _ _ , _ . _ _ . _ . _._
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the Staff's Readiness Assessment Team's review of LILC0's operations.

Petition at 5. The County failed to show that it had anything of sub-
,

stance to add to the record on this subject. As the Appeal Board
'

recognized, the matters discovered by the Staff's Team were matters

uniquely within the knowledge of the Staff and LILCO. ALAB-788 at 95.

Any interpretations of these facts did not require witnesses, but could

have been addressed in findings. No shcwing was made either before the

Licensing Board or Appeal Board of any matter kept out of the record; nor

is such a showing made here. _Id . Plainly no prejudice is shown in the

ruling.below so as to allow review. See Southern California Edison Co.

(San Onofre Nuclear Generating Station, Units 2 & 3, ALAB-717, 17 NRC 346,

351,355(1983)), affirmed sub nom. Carstens v. NRC, No. 83-1879(D.C.

Cir., Sept. 7, 1984) slip op. at 16.

Under the standards of 5 2.706(b)(4) there is no cause for review of

a determination that recognized the potential seriousness of all QA de-

ficiencies, or of failure to allow an intervenor to present testimony on

a matter upon which the intervenor had not shown it had anything to add.

4. System Interaction Patters (ALAB-788 at 36-59).
;

The County first argues here that it showed a serious systems inter-

,

action involving the BWR water level sensing system and that this

demonstrated that systems interactions were not properly considered by

LILC0 or the Staff. The Appeal Board and the Licensing Board concluded,

on the basis of evidence in the record, that this systems interaction had

: long been known, and that current regulatory requirements and procedures

provide adequate protection to the health and safety of the public.i

!
ALAB-788 at 51. While the procedures to prevent the interaction rely on

the action of operators, adequate time exists to take these actions and

|

.
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the plant is safe. I_d. at 50. No error is shown in relying on a system

that requires operating procedures to prevent an adverse system interaction.
,

_Id. at 50-51.
'

The intervenors next claim that the lack of progress in solving

generic Unresolved Safety Issue (USI) A-17, involving systems

interactions should prevent licensing Shoreham. Petition at 7. The Boards

reccgnized there is no regulatory requirement for a comprehensive systems

interaction study as a predicate to licensing. ALAB-788 at 52. LILCO

performed numerous studies looking for potentially adverse systems inter-

actions at Shoreham. M.at37,54. USI A-17 does not seek to resolve a

specific determined safety hazard, it instead is looking at review pro-

cedures generally. _Id. at 54. To date it has not shown that review

procedures are inadequate. Id. at 53. Whether proper progress has been

made in solving USI A-17 is not probative of whether the Shoreham facility

should be licensed. As the Appeal Board concluded:

At this juncture, there is no concrete suggestion of
inadequacy; this being so, we see no reason why the mere possibility
that the A-17 project might ultimately disclose a weakness in a
procedure or criterion should stand in the way of licensing Shoreham
operation now. In this regard, at any particular time the staff
presumably has a number of its regulatory directives and processes
under re-examination. The pendency of such a re-examination should
not preclude the issuance of an operating license in circumstances

j
~ where reasonable assurance otherwise exists that thegacility can beu

safely operated. [H.at54-55,footnoteomitted].
|

'-8/ Virginia Electric & Power Co. (North Anna Nuclear Power Station,
Units 1 E 2), ALAB-491, 8 iRC 245, 247-78 (1978), is not germane.
That case involved an unresolved safety issue pertinent to the plant
being licensed. USI A-17 is not such a USI as it is a generic
matter involving the Staff's review process and not a safety
question as to an individual plant. No nexus between the need to
solve USI A-17 and the licensing of Shoreham was shown.
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Under the criteria of 9 2.786(b)(4) no important policy question exists

to cause the review of the issues concerning systems interactions.
,

5. Vacation of the License Condition (ALAB-788 at 32-36).
' The Licensing Board imposed a license condition providing:

Pursuant to a written agreement to be executed by LILCO as a
precondition to the issuance of a license, the definition of
the term "important to safety" includes but is larger than the
term " safety-related," insofar as.the classification and
qualification of structures, systems and components are
concerned. Use of the term "important to safety" in other
contexts is not affected by this condition. [LBP-83-57,18NRC
at 635].

After the condition was imposed, the Commission, in CLI-84-9,

19 NRC 1323, indicated that GDC-1 covers other than safety-related items

when it ruled that the classification of items "important to safety" under

GDC-1, was broader than " safety-related" items. Further, LILC0 has made a

canmitment, which it must meet, to apply certain quality assurance measures

to "important to safety" equipment mentioned in its -FSAR. ALAB-788 at 35.

No further need exists for the license condition which merely repeats

these requirements, and no basis exists for Commission review of the

deletion of such a license condition.

6. The Use of Evidentiary Depositions (ALAB-788 at 137-48).
.

The last point in intervenor's petition involves the provision for
~ the use of publically-held evidentiary depositions -in connection with the

litigation of on-site emergency planning issues. Petition at 8-9. After

these depositions, further cross-exanination was to be held before the

Board to test the direct testimony and the demeanor of the witnesses.

r See LBP-82-107, 16 NRC 1667, 1669-71, 1680-83 (1982); ALAB-788 at 139.

The intervenor refused to take part in this proceeding, and after repeated

- -. - _ _ _ . .-_- - , .-. . - . . - . - - - - - - - . . , . . . -
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warning its on-site emergency planning contentions were dismissed for de-

fault. LBP-82-115, 16 NRC 1923 (1982).-
,

Section 7(c) of the Administrative Procedure Act (APA), 5 U.S.C.
'

5556(c),provides:

In rulemaking or determining claims for money or benefits or
applications .for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form.

In American Public Gas Association v. FPC, 498 F.2d 718, 723 (D.C. Cir.

1978), no denial of due process was found where all cross-examination was
;

cor. ducted on written interrogatory, without any oral examination before a

hearing officer. Certainly there was no unfairness in requiring oral

evidentiary depositions followed by oral cross-examination before a,

licensing board. See Crete Carrier Corp. v. United States, 557 F.2d
,

49,50 (8th Cir.1978); see also American Form Lines v. Black Ball Freight

Service,397U.S.532,538-39(1970).

Section 189(a) of the Atomic Energy Act (AEA), 42 U.S.C. 5 2239(a),.

providing for hearings in NRC proceedings, does not specify the nature of

the hearings before Comission. Section 181 of the AEA makes the APA

,

applicable to NRC proceedings, and as we have detailed, an agency may adopt

a procedure under the APA to provide for the submission of all evidence
'

in written form absent a party's showing prejudice.
,

| The Comission in its Statement on the Conduct of Licensing

Proceedings,CLI-81-8,13NRC452,453(1981), encouraged the Licensing

Boards to adopt procedures to expedite the hearing prccess. See also 10,

CFR Part 2, Appendix A, 5 V. Neither.before the Licensing Board

(LBP-82-107, 16 NRC at 1672), r.or before the Appeal Board (ALAB-788 at

142-43), nor before the Comission does the County detail how the Board's

t

~

.---an- c a,,,,-, , , - - .- - -
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procedure would have prevented it from having a full exposition of the

facts or have prejudiced it. As the Appeal Board concluded:

Had the County continued to participate in the matter, it might
have been able to show that prejudice had, in fact, resulted, or
that additional oral cross-examination before the Board was needed.
(The Board, of course, would likewise have been accorded an
opportunity to assess the County's concerns in this regard.) The
County's decision to withdraw from participation in these matters
deprives its argument on appeal of any substance. [ALAB-788 at 143,
footnote omitted].

In sum, no important procedural or policy question is involved in

the Boards' prescription of procedural rules for the conduct of the on-

site emergency planning aspects of the hearing so as to provide for the

grant of a petition for review under 10 CFR 5 2.786(b)(4).

III. CONCLUSION

None of the issues raised by the intervenor warrant Commission review

under 10 CFR 5 2.786(b)(4), and the petition for review should be denied.

Respectfully submitted,

W
Edwin J. R is
Assistant Chief Hearing Counsel

Dated at Bethesda, Maryland
this 5th day of December, 1984
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