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UNITED STATES OF AMERICA 's _7"gg
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APP 5 LfBOARDI c

:n. ,,

In the Matter of )

CONSUMERS POWER COMPANY Docket Nos. 50-329 OM & OL
) 50-330 OM &-OL

(Midland Plant, Units 1 and 2) )

NRC STAFF RESPONSE TO
APPEAL BOARD ORDER OF MARCH 13, 1985

I. INTRODUCTION

On March 13, 1985,~this Appeal Board directed the parties to address

whether, in view of the fact that the Midland project has been indefi-

nitely, if. not permanently, shut down, the appropriate course would be

(1) to vacate the Licensing Board decision pending before it (LBP-85-2)

on mootness grounds and thus strip it of any possible precedential effect

and (2) to remand the operating license portion of the proceeding to the

Licensing Board with instructions to dismiss the operating license appli-

cation for failure to pursue it. For reasons stated below, the Staff

suggests an alternative as set forth below.

II. BACKGROUND

On December 6,1979, the NRC staf,f issued an Order Modifying Con-

struction Permits which was based in part on unresolved safety issues

concerning the adequacy of remedial actions to correct certain
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deficiencies in soil construction under and around safety related struc-

turesandsystems.1I Consumers Power Company requested a hearing with

respect to the issues set out in the December 6,1979 Order. Between

July 1981 and December 1983 the Licensing Board conducted 96 days of

evidentiary hearing which considered (1) whether quality assurance would
'

be appropriately implemented in the future and (2) whether the proposed

remedial actions were adequate.

After the close of the record, but prior to the Licensing Board's

Partial Initial Decision, the management of CPC announced its decision to

stop further construction of the Midland Plant. 2/ CPC also expressed

its intention with respect to the future of the Midland plant in an affi-

davit executed November 1, 1984 by John D. Selby, Chief Executive Officer

of CPC which had been filed in connection with a rate proceeding before

theMichiganPublicServiceCommission.5/ The affidavit was in response

to a question posed to Mr. Selby, which inquired as to the Company's

plans with respect to the Midland Plant. Mr. Selby's sworn answer to the

question was as follows:
,

i Consumers Power Company is not waiting until 1987 to finally
determine what it will be doing with the Midland plant now'

that construction has ceased. The Company is not planning to -

resume Midland construction or to spend any money for that

1/ Order Modifying Construction Permits, page 4.

2/ Board Notification 84-148 from the Division of Licensing to the
Atomic Safety and Licensing Board for Midland dated
September 14, 1984.

-3/ This affidavit was forwarded to the Licensing Board by CPC in a
letter dated November 5, 1984.
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purpose in 1985, 1986 or anytime in the, future. The Company
will not unilaterally resume Midland construction in 1985, '
1986 or thereafter. Only if appropriate governmental agencies
and officials propose resumption of construction by Consumers
Power Company as being in the public interest, and the finan-
cial community or someone else is willing to commit the funds
necessary to enable' completion, will the Company consider
resuming construction. In order to maximize recovery, the
Company intends to carry out two years of surveillance and
maintenance activity on the plant and has taken steps to have
its NRC construction permit continud. It has also solicited
bids on the $300 million of nuclear fuel which would have been
used at Midland in an effort to di_ pose of the fuel. The
surveillance and maintenance activity will cost approximately
$10 million per year plus property taxes. By keeping the
plant properly maintained and retaining the construction per-
mits the Company has a more marketable product because it will
be able to keep a documented, NRC-approved quality assurance
program in place during that period. The Company's plan is to
allow two years to see whether some outsider who is interested
materializes. In the meantime, the Company will sell any .

component or system in the plant that does not prevent possi-
ble use of the plant as a whole. If there is no one interest-
ed in finishing the entire plant, the Company will no later
tSan 1987 do whatever is necessary to claim an abandonment
ioss for federal income tax purposes. . . .

On January 23, 1985 the Licensing Board issued a 361 page Partial

Initial Decision (LBP-85-2) addressing the adequacy of the proposed reme-

dial actions. Subsequently, on March 13, 1985, this Appeal Board, noting

that no party had appealed LBP-85-2, stated that it was:

totally persuaded that it would be contrary to the public
interest to cause any further expenditure of public resources -

on the substantive issues presented in the proceeding involv-
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ing a faci Jty that, if not dead, is at the very least deeply
comatose.

i

III. DISCUSSION

The Appeal Board has addressed the appropriate action that should be

taken when a proceeding which is pending before it is cancelled.

We traditionally terminate appellate proceedings on the
grounds of mootness when a project is cancelled. Boston
Edison Company (Pilgrim Nuclear Power Station, Unit 2),
ALAB-656, 14 NRC 965 (1981); Rochester Gas and Electric
Corporation (Sterling Power Project, Nuclear Unit 1, ALAB-596,
11 NRC 867 (1980); Cf. Puget Sound Power and Light Company
(Skagit Nuclear Power Project, Units 1 and 2), CLI-80-34,
12 NRC 407 (1980). Termination of appellate proceedings for
mootnessisaccompaniedbyyacationofthedecisionunder
review. Sterling, supra

Where this law has been applied by the Appeal Board there has been

no question that the facility has been abandoned, cancelled or terminat-

ed. We distinguish the instant proceeding in that there is no indication

from CPC that it has abandoned, cancelled or terminated the Midland fa-

cility. As stated by the Licensing Board, the proceeding is " technically

4/ The Appeal Board has noted that neither the Atomic Energy Act nor
the Rules of Practice specifically establish a procedure for dis-
missing a construction permit application on the ground that the
Applicant has clearly abandoned its purpose to build the facility in
question, but concluded that it has inherent authority to dismiss
those matters placed before it which have been mooted by supervening
developments. Puerto Rico Electric Power Authority (North Coast
Nuclear Plant, Unit 1), ALAB-605,12 NRC 153,154 (1980).

'

-5/ United States Department of Energy (Clinch River Breeder Reactor
Plant), ALAB-755, 18 NRC 1337, 1338-9 (1983).

.-
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alive."5/ CPC has advised the Licensing Board that "although 'it is

unlikely that the Midland project will be revived in the near future' the

Company wishes to ' preserve its options' and has no plans to withdraw its

operating license application or to surrender its construction

permits."1/

The Staff agrees that it would be contrary to the public interest to

cause any further expenditure of public resources on appellate consider-

stion of the issues discussed in LBP-85-2 at this time. However, the

facility has not yet been abandoned, cancelled or terminated, and the

Staff is not aware of any health osiu safety, or environmental reason to

require dismissal of the operating license application. .

In view of the fact that CPC has indicated that it intends to keep

its options open and that it plans to resolve the question of the future

of the plant by 1987, the Staff suggests that this Board (1) hold its sua

sponte review in abeyance and (2) direct CPC to file periodic reports

with the Licensing Board and the Appeal Board regarding CPC's intent with
' respect to completion or termination of the Midland facility. In the

event that the decisit is ultimately made to terminate this facility, it

would then be appropriate for the Appeal Board to vacate the Licensing -

Board's decision and remand the operating license portion of the proceed-

ing to the Licensing Board with instructions to take appropriate action.

.

f/ LBP-85-2, slip op. p. 4.

7/ LBP-85-2, slip op. p. 4.
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If, however, the decision is made not to terminate the Midland facility,

the Appeal Board can then conduct its sua sponte review. The Staff be-

lieves that this approach would (1) prevent further expenditure of public

resources on appellate consideration of LBP-85-2, (2) provide a mechanism

for the appropriate response when events clarify that the facility will

either be completed or terminated and (3) prevent any unnecessary econom-

ic detriment to the Applicant.

IV. CONCLUSION

For reasons stated above the Staff does not believe that the proce-

dures set forth in this_ Appeal Board's order of March 13, 1985 are appro-

priate and suggests the alternative set forth above.

Respectfully submitted,

.

William D. Paton
Counsel for NRC Staff

Dated at Bethesda, Marylar.d
this 1st day of April,1985
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BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
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) 50-330 OM & OL
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