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)

River Bend Station, Unit 1

WITHDRAWAL OF CONTENTION AND
MOTION FOR TERMINATION OF HEARING OF
RALPH R. MABEY, CHAPTER 11 TRUSTEE FOR
CAJUN ELECTRIC POWER COOPERATIVE, INC.
Ralph R. Mabey, Chapter 11 Trustee for Cajun Electric
Power Cooperative, Inc. ("Trustee"), in accordance with 10 C.F.R.
§ 2.730 (1995) of the Nuclear Regulatory Commission’s ("NRC" or
"Commission") regulations, herepy files this Withdrawal of
Contention and Motion for Termination of Hearing in the above-
captioned proceeding, and states as follows:
I. BACKGROUND
Cajun Electric Power Cooperative, Inc. ("Cajun"), owns
a 30 percent undivided interest in River Bend Station, with a
current total investment in River Bend of approximately $1.6
billion. Cajun is a co-licensee with GSU in the River Bend
Operating License NPF-47.
This proceeding involves two license amendment
applications submitted on January 13, 199 as supplemented on

October 18, 1993, by Gulf States Utilities Company ("GSU"). The

first application would authorize GSU to become a wholly-owned
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subsidiary of the Entergy Corporation ("Entergy") ("Ownership
Application"). The second application would permit Entergy
Operations, Inc. ("EOI"), another wholly-owned subsidiary of
Entergy, to be included on the license as the operator of River
Bend ("Operations Application"). See 58 Fed. Reg. 36,343,
36,435-36 (1993).Y

On March 25, 1993, the Commission issued a notice of
filing of the applications of GSU. On April 26, 1993, Cajun
filed Comments, Petition for Leave to Intervene, and Request for
Hearing and Conditions, on Application for Approval of Transfer
of Ownership ("April 26 Petition").

on July 7, 1993, the NRC issued its "Notice of
Consideration of Issuance of Amendments to Facility Operating
License, Proposed No Significant Hazards Consideration
Determination and Opportunity for Hearing" related to the
Oownership and Operation Applications. 58 Fed. Reg. 36,423,
36,435, 36,436 (1993). On August 6, 1993, as amended and
supplemented on August 17, 1993, and August 31, 1993, Cajun filed
its "Comments, Petition for Leave to Intervene, and Request for

Hearing and Conditions" in response to the Commission’s Notice of

1/ The two license applications were originaily approved by the
Commission as Amendment Nos. 69 and 70 to Operating License
NPF-47. The Commission’s approval was reversed and vacated
by the Court of Appeals on April 14, 1995 in Cajun Electric
Power Cooperative, Inc. v. NRC, D.C. Circuit No. 94-1113, et
al. On the day the Court’s mandate issued, June 8, 1995,
the Commission reapproved the license appl1cat10ns as
Amendment Nos. 78 and 79. The June 8, 1995 approvals are
currently at issue in Ralph R. Mabey, Chapter 11 Trustee for

Cajun Electric Power Cooperative, Inc. v. NRC.



filing of the Operations Application (collectively, "Cajun’s

Petition to Intervene").

On August 19, 1993, the Licensing Board was established
to rule on petitions for leave to intervene and requests for

hearing related to the Commission’s Notices of July 7, 1993.

Cajun also supplemented its Petition to Intervene by
including a List of its Contentions. Cajun raised seven

contentions:

i The proposed License Amendments fail to
reflect the public interest and interests of
co-owners, whoulesale customers and customers
that may be affected by the outcome of the
Cajun and Texas litigation.

2. The proposed License Amendments may result in

a significant reduction in the margin of
safety at River Bend.

3. The proposed License Amendments cannot be
approved without Cajun’s consent.

4. The proposed License Amendments will
adversely affect Cajun’s rights regarding the
operation of River Bend.

5. The proposed License Amendments cannot be
approved without certain liicense conditions.

6. The proposed ownership amendment should be
approved only with conditions adequate to
remedy its adverse impacts on the Cajun/Gulf
States Interconnection Agreement.

74 The River Bend license conditions must be
enforced.

Gulf States Utilities Co. (River Bend Station, Unit 1), LBP-94-3,
39 NRC 31 (19%4).

on January 27, 1994, the Licensing Board granted
Cajun’s motion to intervene and request for a hearing in the

above matters. I1d. Specifically, the Board granted hearing on



Cajun’s Contention 2, that the proposed license amendments may
result in a significant rzduction in the margin of safety at
River Bend. Id. at 41. The Comrission affirmed. Gulf States
Utilities Co. (River Bend Station, Unit 1), CLI-94-10, 40 NRC 43
(1994).

On January 9, 1995, GSU filed a Motion for Summary
Disposition alleging no outstanding factual issues remained. On
June 9, 1995, the Board issued its order denying GSU’s motion.

Meanwhile, Cajun had petitioned for protection under
Chapter 11 of the Bankruptcy Code on December 21, 1994. On
August 1, 1995, the U.S. District Court for the Middle District
of Louisiana (the "District Court") ordered the appointment of a
Chapter 11 Trustee for Cajun.? On August 23, 1995, the District
Court approved the appointment of Ralph R. Mabey as the Chapter
11 Trustee. On August 30, 1995, Ralph R. Mabey qualified to
serve as the Chapter 11 trustee for Cajun and, by operation of
bankruptcy law, automatically was substituted for the debtor in
possession as the party to all pending litigation, including this
one.

On October 10, 1995, the Trustee and GSU filed a Joint
Motion to Extend the Hearing Date and Scheduling Order, in part,
“to allow the trustee an appropriate amount of time to

familiarize himself with the issues involved in the case before

2/ The District Court order was appealed, and the Court of
Appeals issued an opinion reversing the District Court. The
mandate of the Court of Appeals has not issued, pending
consideration of requests for rehearing. Until such time as
the mandate issues, the Trustee continues to be the party in
this proceeding with full authority to act on behalf of
Cajun. See Fed. R. Bankr. P. 2012(a).



proceeding further." October 10, 1995 Motion at 2. The Motion
was granted by order dated October 16, 1995.

On January 16, 1996, the Trustee and GSU filed a Motion
to Suspend the Procedural Schedule, to provide the Bankruptcy
Court the opportunity to review the Trustee’s Motion to terminate
this proceeding. The Motion to Suspend is pending.

II. WITHDRAWAL OF CONTENTION AND MOTION TO TERMINATE HEARING

The Trustee has examined the facts and circumstances
related to Cajun’s contention and this hearing. The Trustee
believes that the Board, as affirmed by the Commission, was
correct in finding that Cajun has standing to intervene in this
proceeding, and that Cajun proffered an acceptable contention.
Nonetheless, the Trustee has concluded that it is in the best
interests of the estate for Cajun to withdraw Contention 2 on
safety at this time and terminate the hearing proceeding on this
one contention.

Under Federal Rule of Bankruptcy Procedure 9019(a), the
permission of the Bankruptcy Court is required to resolve
disputes and terminate legal proceedings. See Fed. R. Bankr. P.
9019(a). Accordingly, on January 3, 1996, the Trustee filed a
Motion to Approve Resclution of Dispute and Termination of
Further Participation in Nuclear Regulatory Commission
Litigation. See Trustee’s Motion to Bankruptcy Court, attached
as Attachment A. The motion was granted on January 23, 1996.

Accompanying the Trustee’s Motion to the Bankruptcy
Court is the Declaration of the Trustee. See Attachment A at

pages 14 through 17. In his Declaration, the Trustee states his



belief that litigation of Cajun’s safety-related contention
before the Board, even if decided in Cajun’s favor, will not
increase the value of the estate. 1d., at § 8, page 16 of 19.
The Trustee also states that while safety-related issues
typically are the concern of the NRC staff, the NRC staff does
not support Cajun’s contention in this case. Jd., ¥ 9. The
Trustee states his conclusion that:

I believe that the creditors of Cajun

Electric’s estate will be benefitted by the

savings realized from terminating further

participation in [this Board Proceeding] and

by the dedication of the estate’s limited

resources, so far as practicable, to Cajun

Electric’s effective reorganization.
1d., § 10. Therefore, it is the Trustee’s judgment that
terminating further participation in the Board proceeding
litigating Cajun’s contention is in the best interests of the
estate (id., § 11), and he sought the approval of the Bankruptcy
Court to terminate further participation in this case.

As noted, the Bankruptcy Court approved the Trustee’s
Motion on January 23, 1996. See Attachment B. Just as the
authorized actions of Cajun, as debtor-in-possession of its
bankruptcy estate, are binding on the Trustee,? the authorized
actions and orders obtained by the Trustee will be binding on

Cajun in the event Cajun is returned to debtor-in-possession

status. See note 2, supra.

3/ It is axiomatic that a bankruptcy trustee, "as successor to
the debtor in possession, is bound by his predecessor’s
authorized acts." Paul v. Monts, 906 F.2d 1468, 1473 (10th
cir. 1990). See also Armstrong v. Norwest Bank,
Minneapolis, N.A., 964 F.2d 797, 801 (8th Cir. 19%2).



The Trustee stresses that Cajun is no*t withdrawing its
Petition to Intervene, as amended and supplemented, or any of the
other issues, matters or contentions contained therein. The

withdrawal of Contention 2 and the termination of this hearing is

intended to have no effect on other litigation, including Ralph
R. Mal Chapt 11 Trust f sadun Slactric P
Cooperative, Inc. v. NRC, U.S. Court of Appeals for the D.C.
Circuit Docket No. 95-1399, et al.

The Trustee requests that the withdrawal of Contention
No. 2 be without prejudice. Cajun continues to have concerns
about EOI’s lack of financial gualifications, although the
Trustee does not wish to litigate the safety contention at this
time. Withdrawal without prejudice is the standard at this
Commission. See Mississippi Power & Light Co. (Grand Gulf
Nuclear Station, Units 1 & 2), LBP-73-41, AEC 1057 (1973).
Dismissal with prejudice requires a showing of some harm to
another party or the public interest, which harm is not present
in this case.

The Trustee requests that the ASLB terminate the
hearing proceeding. Since Contention 2 is the only contention
and Cajun is the only intervenor, withdrawal should bring this
hearing proceeding to an end. See Texas Utilities Generating Co.
(Comanche Peak Steam Electric Station, Units 1 & 2), CLI-81-36,
14 NRC 1111, 1113-4 (1981). Since Staff has advocated against
cajun’s safety contention, no party remains which could assume
Contention No. 2. Therefore, a hearin on Cajun’s Contention 2

would serve no purpose at this tinme.



I1I. CONCLUSION

Based on the foregoing, the Trustee states that Cajun

is withdrawing its Ccntention 2 and respectfully moves that the
Board terminate the hearing proceedings without prejudice. !

Dated: January 25, 1996 Respectfully submitted,

o Pt

Pembroke
Thomas L. Rudebusch

DUNCAN, WEINBERG, MILLER &
PEMBROKE, P.C.

1615 M Street, N.W.

Suite 800

Washington, D.C. 20036

(202) 467-6370

Attorneys for Ralph R. Mabey,
Chapter 11 Trustee for Cajun
Electric Power Cooperative, Inc.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

&

In re: CIVIL ACTION

)

)

) NO. 94-2763-B2
CAJUN ELECTRIC POWER )
COOPERATIVE, INC., ) BANKRUPTCY CASE

) NO. 94-11474

Debuior. )
) Chapter 1!
)

Federal Tax Id. No.: 72-06%5799

Ralph R. Mabey, the Chapter 11 trusiee in the above-captioned case (the *Trustee"), by
and through undersigned counsel, hereby submits this Motion by Ralph R. Mabey, Chapter 11
Trustee 10 Approve Resolution of Dispute and Termination of Further Participation in Nuclear
Regulatory Commission Litigation Pursuant 1o Federal Rule of Bankrupicy Procedure 9019(a)
(the "Motion"). The Motion is supporied by the Memorandum in Support of Motion
("Memorandum”) and the Declaration of Ralph R. Mabey submitied herewith. This Motion is
based upon the facts set forth in Memorandum, which facts are incorporated herein by reference.

DATED this "___ day of lanuary, 1996

KA OW, SPAHT, WEAVER, and BLITZER
?’Prof ional Law Corporation

L/ :

David S. Rwbin (Louisians Bar #11525)
Suite 300, Cirv Plaza

445 North Boulevard

P.O. Box 2997

Baton Rouge, Louisiana 70821-2997
Telephone No.: (504) 383-4703




Lon A. Jenkins (Utah Bar No. 4060)

Cindy S. Jenks (Uwsh Bar No. 4676)

M. Margaret Hunt (Utah Bar No. 6060)
LeBOEUF, LAMB, GREENE & MacRAE, L.L.P.
1000 Kearns Building

136 South Main Street

Salt Lake City, Uwah 84101

Telephone No.: (801) 320-6700

Counsel for Ralph R. Mabey, Chapter 11 Trustee for
Cajun Electric Power Cooperative, Inc.



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

In re: CIVIL ACTION . __

NO. 94-2763-B2
CAJUN ELECTRIC POWER

COOPERATIVE, INC., BANKRUPTCY CASE

NO. 94-11474

Chapter 11

Debtor.

N Nt N ' N ' -t v

Federal Tax Id. No.: 720655799

In sugport of the Motion by Raiph R. Mabey, Chapier 11 Trustee, 10 Approve the
Trustee's Resolution of Dispute and Termination of Further Participation in Nuclesr Regulatory
Commission Litigation Pursuant to Federal Rule of Bankrupicy Procedure 9019(a) (the
"Motion"), Ralph R. Mabey (the "Trustee"), by and through his undersigned counsel, offers the
following supporting memorandum and states as follows. The Motion also is supporied by the
Declaration of Ralph R. Mabey, which is attached hereto as Exhibit A.

BACKGROUND

1 In January, 1993, Gulf States Utilities Company ("GSU") filed two license
amendment applications with the Nuclear Regulatory Commission (the *"NRC"), seeking NRC
approval of (i) GSU's acquisition by Entergy Corporation ("Entergy”) and (ii) the transfer of
operational responsibilities for the River Bend Swtion (“River Bend”) from GSU 1o Entcrgy

Operauons, Inc. ("EOI").

CAJ 13682 00660 794 |
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> Subsequently. Cajun Electric Power Cooperative, Inc. ("Cajun Electric") filed &
motion (o intervene in GSU's proceeding before the NRC. Thereafter, in August of 1993, the
NRC convened the Atomic and Safery Licensing Board (the "ASLB") to consider the contentions
ruised by Cajun Elecwic in its motion to intervene.

3. Among other contentions, Cajun Eleciric claimed that GSU's proposed license
emendments might result in an insufficiency of assets available for safe operations at River
Bend. As bases for its contention, Cajun Electric asserted that (i) the proposed River Bend
Operating Agreement runs only between Guif States and EOI, under which agreement EO] will
be solely dependent on GSU for all necessary funding (ii) EOI is very thinly capitalized and will

have no source of funds other than GSU w0 maintain 5&1e operations, (m) GSU faces severe
financial exposure from litigation with Cajun Electric and from cerain Texas regulatory
proceedings which could render GSU unable (o make adequate payments to EOI 10 mainwin safe
and reliable operation of River Bend, and (iv) under the Entergy/GSU Merger Agreement,
Entergy, the parent of GSU and EOI, is not responsible for funding EOI's operation of River

Bend if GSU ceases to fund EOl. [n the Matter of Gulf Swaies Utilities C L (R

Bend Swuon, Unig 1), 1BP-94-3, Docket No 50-458-OLA, 39 N.R.C. 31, 4] (1994) (hereafter
loe GSU).

4. By intervening and pursuing the litigation, Cajun Electric sought to have additional
conditions imposed on GSU's license amendments to preserve the rights and interests of Cajun
Electric in River Bend. [npe GSU. 39 N.R.C. at 31. In addition. Cajun Electric sought to have
two existing license conditions enforced. Jd.

5. In January 1994, the ASLB determined that Cajun Electric had standing 0
intervene based on Cajun Electric's property interest in River Bend. and set for hearing only one

CAJ 13682 U060 794 |
014096 §:37am 2



issue raised by Cajun Electric ~ that the proposed license amendments might result in a
significant reduction in the margin of safety at River Bend. Id. GSU appealed the ASLB
determination to the NRC and the NRC denied GSU's appeal in August of 1994 In the Maner
of Guif Swes Utilitics Company. et al.. (River Bend Sation, Unit 1). Docket No. S0458-OLA.
CLI-94-10, 40 N.R.C. 43 (19%4).

6. Discovery thereafier was conducted in accordance with the procedural schedule
established by the ASLB, which also established » hearing in February or March of 1995. In
January 1995, GSU filed a motion for summary judgment with the ASLB and Cajun Electric
responded. In view of the pending summary judgment motion, GSU and Cajun Electric filed
& joint motion to exiend the procedural schedule. That motion was granted, but the ASLB
required that & hearing on the asset related issues (the "NRC Litigation”) would commence 81
days afier a ruling on the summary judgment motion.

7. On June 15, 1995, the ASLB denied GSU's summary judgment motion. On July
17, 1995, Cajun Electric and GSU jointly sought a further extension of the procedural schedule.

The order granting that motion established the following schedule:

Completion of depositions October 23, 1995
Submission of prefiled testimony November 13, 1995
Hearing commence: November 28, 1995

8. On August 2, 1995, the Coun ordered the appointment of a Chapter 11 trustee
for Cajun Electric and on August 23, the Court signed an order approving Mr. Mabey's
sppointment as Chapier 11 Trustee. On August 30, 1995, Mr. Mabey accep.cd his appointment

and, pursuant to 11 U.S.C. § 322, qualified 1o serve as Cajun Electric's Chapter 11 trustee.

CAJ 13682 G0BSH 794 |
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9. In October of 1995, Cajun Electric and GSU, a1 GSU's request, filed a joint
motion seeking & further extension of the procedural schedule. This request was timely in view
of the Trustee's recent appointment and the need for the Trustee and his staff to evaluate the
NRC Litigation and determine an appropriate course of action. The ASLB granied that motion,
extending until January 23, 1996 the deadline for completing depositions and until February 12,
1996 for submitting prefiled testimony, but cautioned that no further exiensions of the procedural
schedule would be granted sbsent "extraordinary circumstances.”'

10. The Trusiee, with the assistance of his staff and counsel, has now had an

opportunity o evaluate the NRC Litigation. Declaration of Ralph R. Mabcy in Support of
Motion by Ralph R. Mabev. Chapier 11 T ! Basbsied ¢ I

i af et i o sl 4 o doiics 4
Eederal Rule of Bankrupicy Procedure 9019(a) (the "Mabey Declaration®), at § 7. He is advised

that in view of the impending deadlines for submission of prefiled testimony and the taking of
depositions, the cost to the estate of pursuing the NRC Litigation soon will increase
dramatically. Mabey Declarauon at § 7. It also appears that the NRC Litigation, although
involving imporwant issues concerning the assets which affiliates of Entergy will be required to
have available for the safe operations at River Bend, will not result in a monetary gain by the
estate. Mabey Declaratiop at § 8. Thus, the estate will be required to expend substantial
amounts of time and money pursuing an action which, even if decided in Cajun Electric’s favor,
will not provide a monetary benefit to the estate. Mabev Declaration at § 8. The Trustee

submits that creditors of the estste will be benefitied by the savings realized from terminating

' The Trustee intends 1o file » request for further extension of the procedural schedule so that
he need not move the litigation forward pending this Coun's ruling on this Motion. The Trustee
believes that these constitute “extraordinary circumstances.”

CAJ 13682 00069 794 |
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further participation in the NRC Litigation and by dedicating the estate's limited resources to
Cajun Electric's effective reorganization. Mabey Declargtion at 1 9.

11. The Trustee further has been advised that, although the issues raised in the NRC
Litigation typically are of considerablc concern 1o NRC staff, the NRC staff no longer supports
Cajun Electric's efforts. Mabey Declaration at § 10. In view of, among other things, the NRC
swaff"s opposition, the likelihood of Cajun Electric successfully pursuing the litigation is remote.
Mabey Declaration at § 10.

DISCUSSION
- Best 1 ( the E

A trusiec in & chapter 11 case is empowered 10 compromise and settle claims with the
approval of the Court. Specifically, Federal Rule of Bankrupicy Procedure 9019(a) provides:
On motion by the trusiee and afier notice and a hearing, the court may approve @
compromise or settiement. Notice shall be given to creditors, the United States trustee,
the debior, and indenture trustees as provided in Rule 2002 and to any other entity as the
court may direct.
In approving & compromise or settlement, the Court need not make a determination with any
legal certainry that the claims asseried by Cajun Electric are entirely valid or worthless. Elonda
Tmiler and Equipment Company v, Deal, 284 F.2d 567, 571 (5th Cir. 1960). A proposed

compromise of a dispute should be approved without holding a full-blown trial, otherwise the

Court would have to conduct the trial which the compromise seeks 1o avoid.

Although the United States Supreme Court held i Proteclive Commitice for Independens
Sieckholders of TMT Trailer Ferry Inc. v, Anderson, 390 U.S. 414, 424 (1968), reh'g. denied.

391 U.S. 909 (1968) (hereafter "TMT Trailer") that in making an "informed and independent

judgment” regarding & proposed compromise, a court must apprise itself of "all facts necessary

CAJ 13683 GOMS T94 |
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for an intelligent and objective opinion of the probabilities of ultimate success should the claim
be litigated®, it is well-established that IMT Trailgr does mot require & “mini-trial * United
wwmmmmmmmm. 669 F.2d 1325 (9th Cir. 1982)
The reason for not reguiring & "mini-trial® is obvious: “"Any virtue which may reside in &
compromise 15 based on doing away with the very need for deciding with exactness what would
have been the outcome had no settlement been made or spproved " In = Riggi Brothers
Sompany. 42 F.2d 174, 176 (2d Cir. 1930).

However, in approving a sentlement agreement, the Court must make an independent
determination that it is fair and equitable. IMT Trailer. 390 U.S a1 424. In evaluating whether
& proposed settlement is fair and equitable, the Court should consider the following factors:

(1) the probability of success in the liugation, with due considerstion for the
uncerwinty in fact and law,

(2) the complexity and likely duration of the liugation and any atendant expense,
inconvenience and delay, and

3) all other factors bearing on the wisdom of the compromise
Inre Jackson Brewing Co., 24 F.2d 599, 602-03 (Sth Cir. 1980) (citing TMT Trailer. 390 U.S.

At 424-25), sec also Wags v, Williams, 154 B.R. 56 (S.D. Tex. 1993).
Consideration of these factors in the case at hand demonstrates that the Trusiee has

properly used hic reasoned and informed judgment in deciaing to terminate further participation
in the NRC Litigation.

Based upon the advice of his counsel and staff, the Trustee has determined that even if
Cajun Electric prevails in the NRC Litigation, no monetary benefit will be realized by the estate.
The Entergy asset related issues raised by Cajun Electric, while important concerns, will not
increase the value of Cajun Electric's estate  Instead, litigation of these issues before the ASLB

CAJ 162 Q0NO% 794 |
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will require the expenditure of substantial amounts of time and estate funds which could best be
employed to facilitate Cajun Electric's effective reorganization. Creditors will not be prejudiced
by Cajun Electric’s termination of further participation in the NRC Litigation; indeed, they will
be benefitied by the savings of time and expense which will allow the Trusiee 10 continue to
focus his efforts on Cajun Electric's prompt reorganization.

Moreover, the issues raised by Cajun Electric are typically are of considerable interest
to the NRC staff. In this instance, however, the NRC swaff no longer supports Cajun Electric's
efforts in pursuing this litigation. Thus, even those most ofien concerned with the type of_ Issues
raised by Cajun Electric opposes the issues raised by Cajun Electric. Given the position of the
NRC staff, it appears that the likelihood of Cajun Electric succeeding in the NRC Litigation is
remote. Under these circumstances, and in an effort to conserve the limited resources of the
estete, the Trustee believes the best interests of the estaie are served by Cajun Elecuric’s
termination of further participation in the NRC Litigation and the utilization of the estaie’s

resources in the reorganization effort at hand.

CAJ 13082 (0869 794 |
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CONCLUSION

Based on the foregoing, the Trusiee respectfully submits that the estate’s best interesis
are served by Cajun Electric's termination of further parucipation in the NRC Litigation, and
therefore he requests the Court (o approve that action pursuant to Fed. R Bankr. P. 9019(a).

DATED this ___Z_ day of January, 1996

KANTROW, SPAHT, WEAVER, and BLITZER
A Professional Law/Corporation

j//7A

David S. Rigbin (Loc * ‘ana Bar #11529)
Suite 300, City Plaza

445 North Boulevard

P.O. Box 2997

Baton Rouge, Louisiena 70821-2997
Telephone No.: ($04) 383-4703

Lon A. Jenkins (Uiah Bar No. 4060)

Cindy S. Jenks (Uah Bar No. 4676)

M. Margaret Hunt (Utah Bar No. 6060)
LeBOEUF, LAMB, GREENE & MacRAE, L L.P
1000 Kearns Building

136 South Main Street

Salt Lake Ciry, Utah 84101

Telephone No : (801) 320-6700

Counsel for Ralph R. Mabey, Chapter 11 Trusiee for
Cajun Electric Power Cooperative, Inc.
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Declaration of Ralph R. Mabey, Trustee



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

In re: CIVIL ACTION

NO. 94-2763-8B2,

BANKRUPTCY CASE
NO. 94-11474

CAJUN ELECTRIC POWER
COOPERATIVE, INC.,

Debtor.
Chapter 11
Federal Tax Id. No.: 72-065579%

e N — — — — —

COMMISEION LITIGATION PURSUANT TO PEDERAL RULE OF BANEIRUPTCY
EROCEDURR 2019 (n)

1, Ralph R. Mabey, declare as follows:

1. I make thie Declaration based upon facte of which 1
have personal knowledge or which have been made known Lo me in
the course of my duties such that I may appropriately rely upon
them. 1 am competent to testify in the matters set forth herein.

2. I make this Declaration in support of the Motion by
Ralph R. Mabey, Chapter 11 Trustee, to Approve Resolution of
Dispute and Termination of Further Participation in Nuclear
Regulatory Commission Litigaticn Pursuant to Federal Rule of
Bankruptcy Procedure 9019 (a).

3, I am the Chapter 11 Trustee for Cajun Electric Power
Cooperative, Inc. (*"Cajun Electric").

4. Before my appointment ae Cajun Electiric’'s Chapter 11
Truetee, Cajun Electric had filed a motion to intervene in a
certain proceeding before the Nuclear Regulatory Commission (the

“NRC") involving two license amendment applications filed with



the NRC by Gulf States Utilities Company ("GSU") in January of
1893,

$. In January 1994, the Atomic Safety Licensing Board (the
“ASLB") approved Cajun Electric’e standing in the case and set
for hearing only one issue raised by Cajun Electric in ites motion
to intervene -- that the proposed license amendments might result
in a significant reduction in the margin of safety at River Bend.
Thereafter, the ASLB get the initial procedural schedule for
hearings regarding the referenced issue (the "NRC Litigation").
Thie initial procedural schedule was extended on subsequent
occasions upon joint motions filed by Cajun Electric and GSU.

6. In October of 1995, Cajun Electric, at GSU’'s request,
entered into another joint motion, seeking a further extension of
the procedural schedule established by the ASLE. This request
wase timely in view of my recent appointment as Chapter 11 Trustee
and the need for me and my staff to evaluate the NRC Litigation
and determine an appropriate course of action. The ASLB granted
that motion, extending until January 23, 1996, the deadline for
completing depositions and until February 12, 1996, the deadline
for submitting prefiled testimony, but cautioned that no further
extensions of the procedural schedule would be granted absent
"extraordinary circumstances.”

?. With the assistance of my staff and counsel, I have
evaluated the NRC Litigation. I have been advised that in view
of the impending deadlines for submission of prefiled testimony
and the taking of depositions, the cost to the estate of pursuing

the NRC Litigation soon will increase dramatically.



8. I alsc have been advised that the NRC Litigation,
aithough involving important issues concerning the asseels which
affiliates of Entergy will be required to have available for the
«"fe operations at River Bend, will not result in a monetary gain
Y. the estate. If the estate proceeds with the NRC Litigation,
Lthe estate will be required to expend substantial amounts of time
and money pursuing an action which, even if decided in Cajun
Electric’'s favor, will not increase the value of the estate.

9. I alsc have been advised that, although the Entergy
assel related issues raieed in the NRC Litigation typically are
the kind that would be of considerable importance to the NRC
#taff, in thie inetance the NRC staff no longer supports Cajun
Electric’e efforte. Given, among other thinge, the NRC staff's
position, I believe that the likelihood of Cajun Electric
succesefully pursuing the litigation is remote.

10. I believe that creditors of Cajun Electric‘e eatate
will be penefitted by the savings realized from terminating
further participation in the NRC Litigation and by the dedication
of tue estate’'e limited resources, sc far as practicable, to
Cajun Electric’s effective reorganization.

1l1. Accordingly, under the circumstances, it is my judgment
that terminating further participation in the NRC Litigation is
in the best interest of the estate. Such action will conserve
the limited resources of the estate and permit me to focue those
repources, so far ae practicable, on the reorganization effort at

hand.



I declare under penalty of perjury that the foregoing is

true and correct.

DATED this / day of January, 1996.
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In re: CIVIL ACTION

YT NO. 94-2763-B2
CAJUN ELECTRIC POWER
COOPERATIVE, INC ., BANKRUPTCY CASE

NO. 9%4-11474

Chapter 11

Debtor.
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Federal Tax Id. No.© 72-0655799

ORDRER GRANTING MOTION BY RALPH R. MABEY. CHAPTER 11
PROCEDURE 9019 (a)

Upon considerstion of Motion by Ralph R. Mabey, Chapter 11 Trusiee 1o Approve Resolution
of Dispute and Temvvination of Further Participation in Nuclear Regulatory Commussion Litigation
Pursuant 10 Feders! Rule cf Bankruptcy Procedure 9019(a), and good cause having been established
therefore,

IT IS HEREBY ORDERED as follows:

i The Motion shall be and hereby s GRANTED

. Louisiana, this ___ day of , 1996

The Honorable Gerald Schiff
Unied Swuates Bankrupicy Judge



Order Submined By:

KANTROW, SPAHT, WEAVER, and BLITZER
A Professional Law Corporation

re
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David §. Rubin teoUisiana Bar #11525)
Suite 300, City Plaza
445 North Boulevard
P.O. Box 2997
Baton Rouge, Lovisiana 70821-2997
Telepione No.. 304) 3834703

LeBOEUF, LAM! “NE & MacRAE, L.L.P.
Lon A. Jenkins, (Uis No. 4060)

Cindy S. Jenks (Utah Bar No. 4676)

M. Margaret Huni (Uteh Bar No. 6060)

1000 Kearns Building

136 South Main Street

Salt Lake Cuy. Uiah 84101

Telephone No.: (801) 3206700
Counsel for Ralph R. Mabey, Chapter 11

Trustee for Cajun Electric Power
Cooperative, Inc.
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In re: CIVIL ACTION

NO. 94-2763-B2
CAJUN ELECTRIC POWER

COOPERATIVE, INC., BANKRUPTCY CASE

NO. 94-11474
Debior.

Chapter 11

Vvvvvvvvv

Federal Tax Id. No.. 72-0655799

Upon consideration of Motion by Ralph R. Mabey, Chapter 11 Trustee to Approv: Resoluuior

of Dispute and Termination of Furher Participation in Nuclear Regulatory Commission Litigation

Pursuant 1o Federal Rule of Bankruptcy Procedure 9019(a), and good cause having been established

therefore,
IT 1S HEREBY ORDERED as follows:

ks The Motion shall be and hereby is GRANTED.

buZon Rosqe . Lovisiana, this /9. day o«?é_.,,? 1996
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UNITED STATES OF AMERICA DOCKETED
NUCLEAR REGULATORY COMMISSION USNRC

In the Matter of
Docket No. 50-458-0LA
OFFIC
DOCKE

GULF STATES UTILITIES COMPANY

(River Bend Station, Unit 1)

CERTIFICATE OF SERVICE
1, James D. Pembroke, hereby certify that on this 25th day
of January 1996, I served a copy of the foregoing document upon all

persons on the attached service list by United States mail.
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Robert C. McDiarmid, Esqg.
Bonnie S. Blair, Esq.
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1350 New York Avenue
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Washington, DC 20005-4798
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Judith A. Center

Dewey Ballantine

1775 Pennsylvania Ave., N.W.
Washington, DC 20006-2605

Robert A. O’Neil

Jonathan S. Liebowitz

Miller, Balis & O’Neil

1140 19th Street, N.W.

Suite 700

Washington, DC 20036 (Brazos)

James N. Compton, Esq.
Compton, Crowell & Hewitt
146 Porter Avenue

Post Office Drawer 1937
Biloxi, MS 39533

Wallace E. Brand, Esq.
Attorney at Law

1730 K Street, N.W., Ste. 1000
Washington, DC 20006

Philip P. Graham, Vice President
Gulf States Utilities Company
5485 U.S. Highway 61

Post Office Box 220

St. Francesville, LA 70775

Cecil L. Johnson, Esqg.

Special Counsel - Legal Services
Gulf States Utilities Company
350 Pine Street

Beaumont, TX 77701

J.A. Bouknight, Jr. (Esq.)
Steptoe & Johnson

1330 Connecticut Ave., N.W.
Washington, DC 20036
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Mark J. Wetterhahn

1400 L Street, N.W.
Washington, DC 20005-3502
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Daryl M. Shapiro, Esq.
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John Schwab, Esq.
Schwab & Walter
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Victor J. Elmer
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Cajun Electric Power Coop.,
Inc.

112 Telly Street
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Robert Weinberg, Esq.
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Office of Commission Appellate
Nuclear Regulatory Commission
Washington, DC 20555



Samuel J. Chilk, Secretary
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Room 16 H1

Rockville, MD 20852

Administrative Judge

Richard F. Cole
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