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NRC STAFF RESPONSE TO CCANP FILING OF
FEBRUARY 25, 1985 COMMENTING ON STAFF AFFIDAVIT

On February 25, 1985, CCANP filed a document providing their

comments on the Staff Affidavit of December 21, 1984 addressing

construction QA/QC at South Texas since the close of the Phase I record.

In addition to their comments on the Staff Affidavit, CCANP filed motions

requesting the Licensing Board to require the parties to file prefiled

testimony on Issue B in Phase II and to provide for discovery on such

testimony. The Staff herein responds to CCANP's comments and motions.
.

I. BACKGROUND

Issue B in Phase I of this operating license proceeding addressed

whether HL&P has taken sufficient remedial steps to provide assurance

that it now has the managerial competence and character to operate the

South Texas facility safely. In its Partial Initial Decision issued on

March 14, 1984 (LBP-84-13, 19 NRC 659), the Board found that although
_

HL&P's competence had greatly improved since the issuance of the

show-cause order on April 30, 1980, the record did not allow the Board to

determine conclusively that HL&P possesed sufficient managerial
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competence to warrant the issuance of an operating license. 19 NRC at

694-97.' This was so in large part because HL&P had replaced its original

constructor and architect / engineer (Brown & Root) with two more

experienced companies (Bechtel and Ebasco) shortly before the close of the

Phase I record. Since the Phase I record could not reflect Dechtel's and

Ebasco's performance at the site, the Board required the Staff to issue

during Phase II of this proceeding a report concerning the performance of

HL&P and its main contractors since the close of the Phase I record. Id.

at 697. Other parties were extended an invitation to comment on the

Staff's report or file reports of their own. M.

In a Memorandum and Order dated May 22, 1984, the Board stated that

it did not intend the Staff report to signal "an open-ended extension of

Issue B into Phase II." (Order at 8). Instead, the Board indicated that

it called for the report to " help ascertain whether the Board's

expectations as to improvement in competence were being fulfilled." (M.

at 9).

Subsequent to May 22, 1984, the Board has had two additional

occasions to comment on the nature of its inquiry into Issue B during

Phase II. Both at the Prehearing Conference of October 16, 1984 and in

its Fifth Prehearing Conference Order of November 16, 1984, the Board-

indicated that:

... the Staff would file itt report in affidavit
form, that thereafter the other parties would file
their own reports or comments on the Staff report. -

and that we would then determine whether there
existed any factual questions upon which an
evidentiary hearing would be appropriate. The
Staff indicated it could file its report within
about 30 days, and we established November 16, 1984
as a target date for the report, with December 21,

.
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1984 as the date for other parties to file their
reports or comments (Tr. 10739-40). We indicated
that the responses should define explicitly any-

issues which a party believes require further
hearings (Tr. 19741-42). We left open the
possibility of responses to the filings of various
parties (Tr. 19742-43).

Order of November 16, 1984 at 3 (references to October 16th Prehearing

Conference transcript).

The Staff filed its report in the form of an affidavit on

December 21, 1984. HL&P filed a responsive affidavit on February 25,

1985. CCANP filed its response on the same day. Because of a

misunderstanding concerning the provision to CCANP of various Staff

documents, the Board allowed CCANP to make an additional filing on

March 11, 1985 to address any information contained in those documents

which CCANP believed affected HL&P's competence. Unpublished Memorandum

of February 28, 1985 at 2-3. CCANP did not file an additional response

until March 13th, at which time CCANP announced in a letter that it would

"not have any further filing on the matter of the Staff affidavit or related

subjects."

II. CCANP'S MOTIONS
'

As indicated above, on at least two occasions the Licensing Board

indicated that the question of whether further evidentiary hearings would

be held on Issue B depended upon the factual issues raised in the Staff's

report and responses thereto. In its February 25th response, CCANP has

essentially moved the Board to reconsider its position and require an
_

evidentiary hearing without regard to the factual issues indentified by

the parties in their responses to the Staff's affidavit. CCANP Response

| at 2-4. This motion for reconsideration should be summarily rejected.

| In the first place, it is clearly grossly out of time. The Board
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indicated in May of 1984 that its Phase II inquiry into Issue B would be

a limitbd one; the Board clearly indicated at the October 16th Prehearing

Conference that the need for further hearings would be dependent on the

parties' filings. Tr. 19740-42. The Board's intentions were reaffirmed
!

in its November 16th Order. At no time before February 25th did CCANP

object to this method of proceeding. Its objection now is clearly out of

time.

Moreover, there is good reason for the Board to adhere to its

intended method of proceeding. CCANP has had access to numerous NRC

inspection reports and other documentation describing the work of HL&P,

Bechtel, and Ebasco at the site since the close of the Phase I record.

Indeed, that party has had available to it all the resources it would

have had access to in order to file initial contentions challenging

quality assurance at the site. If CCANP can not point to factual issues

meriting a hearing at this time, there would not seem to be any factual .~

issue in controversy meriting Board review and decision.

CCANP has moved that the parties now file testimony and then

engage in discovery. Unless and until the Board determines that there are

factual issues meriting a hearing, both requests are premature.

III. CCANP'S COMMENTS ON THE STAFF AFFIDAVIT

In its February 25th filing, CCANP provides certain comments on the

Staff Affidavit. CCANP Response at 6-7. CCANP indicates a desire to

test the credibility of the affiants and to examine the bases for their _

opinions. That party also points to various portions of the Affidavit

which it claims require exploration at hearing. CCANP does not, however,

provide the Board with even a hint of a factual challenge to the
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competence of any of HL&P, Bechtel, or Ebasco since the close of the

Phase l' record. No basis is offered to support any claim related to

Issue B. CCANP is in reality asking the Board to engage in a " fishing

expedition" at hearing without providing the Board with any defined

factual controversies to explore. In light of CCANP's response, the

Staff submits that the Board can now resolve Issue B without further

evidentiary hearings on the basis of the affidavits submitted by the

Staff and Applicant.

IV. CONCLUSION

For the reasons presented herein, the Staff submits that CCANP's

motions for reconsideration of the Board's decision to require the

parties to identify factual issues for hearing and for the Board to now

require the filing of testimony on Issue B should be denied. The Staff

further submits that, no factual issues in controversy having been

identified, there is no need for further evidentiary hearings on Issue B >

and the Board can now resolve the issue on the basis of the filed

affidavits.

Respectfully submitted,

Robert G. Perlis
Counsel for NRC Staff

'L
_

Oreste R. Pirfo
Counsel for NRC Staff

'Dated at Bethesda, Maryland
this 25th day of March,1985
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CCANP FILING OF
FEBRUARY 25, 1985 COMMENTING ON STAFF AFFIDAVIT" in the above-captioned
proceeding have been served on the following by deposit in the United
States mail, first class or, as indicated by an asterisk, through
deposit in the Nuclear Regulatory Commission's internal mail system,
this 25th day of March,1985.

Charles Bechhoefer, Esq., Chairman *
Administrative Judge Brian Berwick, Esq.
Atomic Safety and Licensing Board Assistant Attorney General

Panel Environmental Protection Division
U.S. Nuclear Regulatory Commission P.O. Box 12548 Capitol Station
Washington, DC 20555 Austin, TX 78711

Dr. James C. Lamb III
Administrative Judge Jack R. Newman, Esq.
313 Woodhaven Road Newman & Holtzinger, P.C.
Chapel Hill, NC 27514 1615 L Street, N.W.

Washington, DC 20036
Mr. Ernest E. Hill
Administrative Judge
Hill Associates Mrs. Peggy Buchorn
210 Montego Drive Executive Director
Danville, CA 94526 Citizens for Equitable Utilities,

Inc.
Melbert Schwarz, Jr., Esq. Route 1, Box 1684
Baker and Botts Brazoria, TX 77442
One Shell Plaza
Houston, TX 77002 Mr. Lanny Sinkir. -

Citizens Concerned About
William S. Jordan, III, Esq. Nuclear Power, Inc.
Harmon, Weiss & Jordan 3022 Porter St., N.W. #304
Suite 430 Washington, D.C. 20008
Washington, D.C. 20009
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Kim Eastman, Co-coordinator Atomic Safety and Licensing Board
Barbara A. Miller Panel *
Pat Coy U.S. Nuclear Regulatory Comission
Citizens Concerned About Nuclear Washington, DC 20555-

Power
5106 Casa Oro Atomic Safety and Licensing Appeal
San Antonio, TX 78233 Board Panel *

U.S. Nuclear Regulatory Comission
Mr. David Prestemon* Washington, DC 20555
Legal Counsel
Atomic Safety and Licensing

Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Docketing and Service Section*
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Robert G. Perlis
Counsel for NRC Staff
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