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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

, ATOMIC SAFETY AND LICENSING BOARD C .p ..
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Before Administrative Judges:
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SERVED DEC 51984

)
In the Matter of ) Docket Nos. 50-413CL-

) 50-41404
DUKE POWER COMPANY, et al. )

--

) ASLBP No. 81-463-06 OL
(Catawba Nuclear Station, )

Units 1 and 2) ) December 3, 1984
)

MEMORANDUM AND ORDER
(Denying Palmetto Alliance's Application for a Stay)

Our Partial Initial Decision of November 27, 1984 authorizes

issuance of operating licenses for the Catawba facility. Palmetto

Alliance has asked us to :tay our decision until December 10,1984 to

give it time to prepare and file with the Atomic Safety and Licensing

A7 peal Board an application for a stay pending appeal. Palmetto's

concern is that the Staff will issue a low-power license for Unit 1 on

the strength of the Noveraber 27 decision, and that Unit I will then go

critical before its applicatinn for an Appeal Board stay can be

perfected. We heard this stay application in an on-the-rec rd telephone

conference call involving Palmetto, the Applicants and the Staff on

November 30, 1984. Later that same day, this Memorandum and Order was

read to the parties by telephone. For the reasons that follow,
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Palmetto's application for a stay is denied, and our decision of

November 27, 1984 remains in effect.

We note two threshold points. First, the Applicants suggested that

we might lack jurisdiction - because our November 27 decision refers in

conclusion to the termination of our jurisdiction. That statement was

intended to make clear that we were no longer retaining ,iurisdiction

over any litigable issues. It did not (and could not) mean that we were

divesting ourselves of the authority conferred on us 5y 10 C.F.R.

Q 2.788 to consider a stay. Second, Palmetto assercs that it is

proceeding under 9 2.788(g), which refers to temporary stays to preserve

the status quo "without waiting for filing of any a' *.wer." In our view,

that g parte stay provision does not apply here, because we have heard

from all affected parties. In any event, this point appears to be of no

practical consequence because, in our discretion, we did allow Palmetto

to proceed orally.

We deny the stay application because there is no demonstrated need

for such relief if Palmetto were to proceed with due diligence in the

coming week. As reflected in the transcript, the Staff expects to issue

a low-power license for Catawba by Tuesday, December 4, and perhaps

later. The Applicants report that some four days after the license is

issued, arid perhaps later, Unit I will go critical. Therefore, based on

what we have been told, there seems to be no prospect that Unit 1 will

go critical before December 8,1984. Under the present circumstances,

- we see no valid reason why Palmetto cannot file an application for a

stay from the Appeal Board by next Wednesday, December 5, 1984.
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Palmetto has our decision in hand. Such applications are limited to ten

pages in length, exclusive of affidavits 2.788(b). The recent foreman

override decision is the only basis Palmetto is in any position to urge

in seeking stay relief from us now. The other numerous grounds for

reversal they recited in their stay application have been known to them

for months, and, in some cases, years. If Palmetto is not now prepared

to file for stay relief as to those long-<iecided issues,- the problem is

of their ' own making. Should Palmetto file with the Appeal Board by

Wednesday, December 5, the other parties stated that they could file

their responses within 48 hours, i.e. , by Friday, December 7. Thus, the

- Appeal Board could have stay pleadings in . hand from all parties before

the earliest anticipated criticality date.

Apart from these timing factors, we also asked the parties to

address the four Petroleum Jobbers factors in 2.788(e). Palmetto did

not meet those standards, even for the brief stay it was seeking.

Palmetto made no persuasive showing that it was likely to prevail on any

of.the issues on appeal. Palmetto claimed in particular that there are

defective welds in the cooling system, due to violations of interpass

temperature requirements and resulting sensitization of piping. This

claim simply overlooks our finding that the absence of an aggressive

environment around those welds resolves concerns about intergranular

stress corrosion pipe cracking. Palmetto's contentions about

irreparable injury were very general, cited no new information, and

raised nothing substantial that had not been previously considered by

this Board. While our result would be the same regardless of the
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following factor, we also note the Applicants' contention 'that they

would stand to lose about $500,000 for each day of de ay in criticalityl

caused by a stay.

Palmetto's application for a stay of the November 27, 1984 Partial j
Initial Decision is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD
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