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)

In the Matter of I Docket No. 50-322-0L
)

LONG ISLAND LIGHTING COMPANY )
\

(Shoreham Nuclear Power Station, 5

Unit 1) ) November 30, 1984
)

MEMORANDUM AND ORDER RULING ON REMAND ISSUES

Background

On October 31, 1984, the Appeal Board issued its Decision

(ALAB-788) on appeals from our Partial Initial Decision (PID) of

September 21, 1983, LBP-83-57, 18 NRC 445. I The Appeal Board decided

essentially all issues on appeal in favor of the Applicant, Long Island

Lighting Company (LILCO). However, it remanded three matters, which it

characterized as "relatively minor" ones, for further consideration by

this Roard:

I In that PID we had found in favor of the Applicant on virtually
all of the issues before us for decision, and we found that the pendency
of the issues not decided in LILCO's favor would not prevent the

(Footnote Continued)
~
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characterized as "relatively minor" ones, for further consideration by

this Board:

1. quality assurance implementation of " housekeeping"

requirements;

2. identification of any nonsafety-related electrical ecuipment

for which environmental cualification may be required by 10 C.F.P.,

! 50.49(b)(2);

3. safety of plant operatice pending resolution of Unresolved

Safety Issue (USI) A-47, known as " control systems interactions".
1

On the record during our November 2,1984 hearing session (Tr.

25,682-84) and by unpublished written confirmatory order on November 5,

we directed the parties to file reports addressing (1) the status of thee

three remanded issues, (?) any #urther procedural or substantive actions

required of the Board or the parties, and (3) the effect of the threei

issues on the issuance of a low power license. We received those

reports from '.ILCC, from Intervenor Suffolk County, ard from the NRC

Staff, on November 14
I

The following day, at our November 15 hearing session, we informed'

Suffolk County that we were dissatisfied with its written report.

Particularly with respect to USI A-47, we noted that the County's report

was " unacceptably general" in view of the fact that LILC0 had completed

the two USI A-47 studies (discussed infra) that were required of it, and
:

the Staff had completed its review of those studies and had reported its
J

|
|
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results-to all parties in a supplement to the Shoreham Safety Evaluation

Report (SER), issued over a year ago, by early October 1983. The

County's Report merely recited that it was awaiting the receipt of
,

materials to be filed with this Board by the Staff (presumably the

Staff's two aff' davits addressing 'JSI A-47 which merely reiterated and

referenced the September 1983 SEr: supplement), end described the

commitments of the County's consuitants, Pessrs. Miner, Bridenbaugh and

Hubbard, who would have to complete their analyses of the information on

this issue prior to the County taking a substantive position We noted

that we were raising the issue so that Suffolk County's counsel could

consider it prior to the conference of parties scheduled for November

20; and that while we might be willing to consider litigation on the

merits of any specific issues under USI A-47 which may be set forth

subsequent to a conference of parties, we were unlikely to stay issuance

of a low power license in the absence of a basis to do so--such as

identification by the County by November 20 of a specific control system

interaction within the scope of LILC0's two long-completed studies

(discussed infra). Tr. 76,680-81.

The conference of parties was held on the morning of November 20,

1084 Present were representatives of LILCO, Suffolk County and the NPC

Staff. Notwithstanding our admonition of November 15, Suffolk County

2Suffolk County's Peport at F-3.
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came with nothing concrete in the way of issue-framing under A 47.

After hearing and carefully considering the position of each party, we

made an oral ruling on the three remanded issues. We ruled that the
,

" housekeeping" and the environmental qualification issues had been ;

adequately resolved within the scope of the remand, and were thus

closed. As to the USI A 47 issue, specifically as to the two relevant

studies, we permi+ted the County to have until December 11, 1984 to
!

j propose one or more appropriate contentions adequately framed for

i possible litigation. Answers by LILC0 and the Staff to any such County

proposal will be due Cecember 18 and 21, respectively. We further ruled
:
1

| that the possible pendency of any new issues arising out of the two

! thirteen month old USI A-47 studies (the only remanded matter remaining

open) does not impede tha issuance of a low power license for Shoreham.

Tr. 77,075-78. That afternoon we issued a brief confirmatory Order

(unpublished) setting forth our rulings; the instant Memorandum andJ

Order will discuss our rationale for those rulings.

!

Housekeepino

NRC regulatfors require utilities to ensure that activities which
.

affect ouality during construction or operation of a nuclear power plant

!,

I

4
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be accomplished under controlled conditions, including adequate

cleanliness. 3 LILC0 had agreed, pursuant to an NRC Staff confirmatory

action letter (CAL No. 83-01) of January 19, 1983, to implement certain

procedures to resolve ongoing " housekeeping" problems at Shoreham. In

light of that commitment, and in the absence of any identified safety

questions relating to this issue, our PID found that the commitment

adequately resolved LILCO's housekeeping problems. #

The Appeal Board, however, agreed with Suffolk County's assertion

on appeal that, given LILCO's past lack of diligence in correcting

housekeeping deficiencies at Shorehm, we had erred in relying upon the

LILCO commitment to improve. The Appeal Board remanded the issue, with

the requirement that the Staff certify to us that an appropriate level
- of cleanliness is in fact being maintained at Shoreham. 5

In response to the Appeal Board's remand, the NRC Staff submitted

the affidavit of Edward A. Greenman, Chief, Projects Branch Po. I within
.

the NRC's Division of Project and Resident Programs, Region I.

Mr. Greenman had been a witness on this subject at the hearing. In his

affidavit dated November 7, 1984, Mr. Greenman stated that the

3Criterion II of 1^ C.F.R. Part 50, App. B.
4LBP-83-57, le NRC 445, 598-99 (1983).

SALAB-788, slip op at 71-76.

L_
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substantial commitments made by LILCO in accordance with CAL No. 83-01
.

had marked the turning point in LILC0's housekeeping conditions and

practices at Shoreham (Greenman affidavit,17). Since then, NRC Staf#

inspectors have observed and documented (in referenced inspection ,

reports) a steady improvement in housekeeping and cleanliness at

Shoreham. Id. at 18. He concluded that LILC0 has met its commitments

and that current housekeeping practices provide acceptable levels of

cleanliness at Shoreham, and set forth adequate bases for his conclusion
i

i Id. at 110. All parties and the Board agree that no further action is

required before this Board with respect to the hcusekeeping issue, based
i

on Mr. Greenman's certification on behalf of the NPC Staff. Tr. 27,014.

Thus, the concerns of the Appeal Board have been satisfied and this

issue is closed.
:
j

.

Environmental Oualification of Electrical Equipment1

7

10 C.C.R. 650.49(b)(2) requires that nonsafety-related electrical
3

equipment must be qualified to function in postulated environmental

conditions (i.e., the harsh environments created during design basis

accidents) where the failure of the eouipment due to those conditions

: could prevent successful acccmplishment of safety functions by
!

{ safety-related eouipment. Applicants must establish a program for i

!
qualifying any nonsafety-related equipment which falls under

! 50.49(b)(2). At the time of our hearing on this issue, the regulation
I

was newly promulgated.

:

i
,

- , . . . _ . n . . , - .-- - . , ,,,,-,,-,,,..--,n .,....~----,-n,-.,,,.,,.-ne,,-,,----- , ---.,,...c n.
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At our hearing, LILC0 had testified that no nonsafety-related

equipment was expected to require 50.49(b)(2) qualification because

Shoreham's design philosophy was to either classify all_ ecuipment that

could prevent successful accomplishment of safety functions as

safety-related (and thus to environmentally qualify 4t as such) or to

sufficiently isolate electrical equipment to preclude interactions

between safety-related and nonsafety-related systems. The NRC Staff

testified, in agreement with LILCO, that Shoreham's design philosophy

would have the effect LILC0 described. 6

We found that, notwithstanding the fact that criteria for the

identification of 50.49(b)(2) ecuipment had as yet to be developed, the

Shoreham design philosophy has been such as to strive to preclude

unacceptable interactions between safety-related and nonsafety-related

equipment. Part of our basis for this was the in-depth litigation

before us of the broad systems interactions contention, denominated 7B.

We found, therefore, that if there were any items of 50.49(b)(2)

equipment that would require. qualification, their number would be small

and their effects minor. 7 Prior to fuel load, LILCO was to (1) submit

to the Stoff a list of any equipment which must comply with 50.49(b)(?),

and to qualify that equipment or justify interim operations prior to

6LBP-83-57, 18 NRC at 538-39,

7 1d. at 539 40

.
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qualification; or (2) inform and satisfy the Staff that no such

equipment existed. O In effect, we asked the Staff to confirm that

LILC0 had adequately fulfilled this requirement.

$

The Appeal Board agreed with us that the LILC0 and Staf# testimony

regarding the affect of Shoreham's design philosophy had not been

effectively undermined, 9 that there was support in the record for our

finding that there would be little or no 50.49(b)(2) equipment at

Shoreham, I0 and that the delegation to the Staf# of the authority to

confirm that LILC0 has either upgraded or properly isolated

nonsafety-related equipment, so that none falls within the 5f'.49(b)(2)

category, was not improper. II However, the Appeal Board noted that, as

to the potential small number of heretofore unidentified FO.49(b)(2)

items which might have to be included in the qualifications program, the

County, "wculd be entitled to address" any efforts by LILCO to justify

interim operations prior to full environmental qualification (or,

presumably, possible isolation). The Appeal Board then noted an

ambiguity in the record: in a letter to the parties last August the

Staff indicated that LILCO had submitted any necessary identification of

83.at544
9ALAB-788, slip op. at 102.
10 !d. at 103.
IIM.at104

|
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equipment ar that this matter "has been resolved by LILC0 to the
;

satisfactier cf the NRC staff." I2 The Appeal Board pointed out that it

; was unclear whether the Staff's approval rested upon the permissibly ' '

i
delegated confirmation that no 50.49(b)(2) equipment exists, or upon a

substantive determination that LILCO had properly justified interim;

operations. l''
|

1

| At the November 20 conference, counsel for Suffolk County indicated

her belief that what the Appeal Board had remanded to this Board
:

i concerning 50.49(b)(2) was nothing less than an examination of the
i

i Staff's bases for its findings on what equipment is in that category,
i

Tr. 27,018. The Board disagrees. The plain wording of the Appeal;

Board's decision tells us that no further action is reoutred before us<

| in this matter if tne Staff's conclusion was based upon a determination

| that there is no equipment in the category. The Appeal Board only
J

opened inquiry into the basis for the Staff's approval if there was any

such equipment. I# in addition to the plain language of the Appeal
I

.

}
12

1 Not'e to Attached Service List from B. Borc'enick, August 7,1984,
| transmitting Femorandum to E. Reis from A. Schwencer, "Shoreham License
| Conditions," July 30, 1984, at 2.

13ALAB-788, slip op, at 104-105.
14

Id., slip op, at 105. The Appeel Board required the Sta#f to
j advise us: "whether any equipment falls into the section 50.49(b)(2)
; categ y and, if so, the basis for the staff's approval." (emphasis

| added

i

:
i
,

---,.- , ---,- n w=-,n w,-- - w--.----, ,,-v ,,a - -- e-- - - - - .. .,.....-,.n,-----.--n--,~,-----
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Board, this interpretation follows from the Appeal Board's preceding

detennination that our delegation to the Staff, to confirm that no

50.49(b)(2) equipment either existed or remains, was not improper.15~

k
In an affidavit submitted by the NRC Staff, Robert L. La Grange,

Equipment Cualification Branch, Division of Engineering, NRR, certified

that no equipment at Shoreham falls within the 50.49(b)(2) category and

pointed to Supplement 7 of the Staff's Safety Evaluation Report (SSER 7)

for Shorehan (September 1984)13.11.3.1, where the Staff's basis for

that determination is set forth. LaGrange affidavit, f 3.

As part of its analysis of this matter, the Applicant conducted two

studies: (1) the effect of power supply, sensor and sensor impulse line

failures on several control systems (" Control Systems Study"); and (?)

the effect of high energy line breaks on control systems ("HELB

Study"). 16 These studies are the same ones which are the subjects of

the UST A d7 remand and will be considered in connection with our

discussion of USI A-47, below. The County asserts that, in light of

this interrelationship between the A-47 and environmental qualification

issues, the analysis of the two studies as afforded by the Appeal Board

in the A-47 remand is necessary in order to evaluate the basis for the

15
Id., slip op. at 104 See page 8, above.

16See SSER 7 (September 1984) 13.11.3.1 (page 3-81
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Staff's determination regardina F0.49(b)(2). 17 Thus, the County would-

have the environmental qualification issues held open pending resolution

of any issues under the remand regarding the two USI A-47 studies.

$,

We disagree. We have already answered Suffolk County's general

assertion that it is entitled to test the bases of the Staff's

conclusion regarding the absence of 50.49(b)(2) equipmen't: within the

limited scope of the remand it is not. Although we have closed this

issue, if any litigation regarding the Control Systems and/or HELB

studies ultimately takes place, and discloses that there are any

unacceptable interactions involving nonsafety-related equipment which

thereby falls under this 50.49(b)(?) category, we will either require

isolation or upgrading (to be functionally safety-related) of any such

50.49(b)(?) eouipment which is ultimately detected so as to remove it

from the category, or full environmental qualification or justification

for interim operation pursuant to the requirements of section 50.49, 18

17Suffolk County's Report, at 4

This is the same as our common sense disposition in the PID of

the County)'s similar claim that presently unidentified section50.49(b)(3 post-accident monitoring equipment which may be required in
the future after fuel load had to be environmentally qualified, and that
therefore the record on LILCO's compliance with the section 50.49
environmental qualification requirements was incomplete. Pe held that
equipment not even identified as being required for post-accident
monitcring by Regulatory Guide 1.97, Revision 2 (and thereby falling
into the 50.49(b)(3) category), is perforce not required to be presently
included in the environmental qualification program. We noted that if

(Footnote Continued)
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Unresolved Safety Issue A-47 " Control Systems Interactions"
J

USI A-47 concerns the potential that control system failures or

malfunctions may interfere with the use of safety eouipment and therebyi

j make an accident or 'rart'.ent more severe than those anticipated in

safety analyses. Its 900' is to define generic criteria that can be
4

used for plant-specific studies to detect such control systems

interactions problems. 19

4

In the Shoreham operating license hearing, A-47 was litigated

before us as a subsidiary issue within a bread systems interaction

contention, designated 78. That centention encompassed the

methodology used by LILC0 and the Staff in the analysis of all systems

interactions and the safety classification of structures, systems and

components. On the issue of whether Shoreham can be safely operated

prior to the generic resolution of A-47, we found that the Staff's

I review, post-hearing but prior to operations, of two studies (the

Control Systems Study and the HELB Study) to be performed by LILCO,

i

, (Footnote Continued)
! and when such equipment is identified as being required in the future,

it will be reouf red to comply with the environmental qualification rule.
LBP-83-57, 18 NPC at 540. The Apoeal Board found no basis for upsetting

;

|
our decision on compliance with section 50.49(b)(3). ALAB-788, slip op.

! at 105-108.

|
19See ALAB-788, slip op, at 55-56; LBP-83-57, 18 NRC at 557.

20See LBP-83-57, 18 NRC at 548-555.
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;

would reasonably assure that the possible occurrence of control systems'

failures at the Shoreham plant considered in the two studies would not

! represent an undue risk to the public Fealth and safety. We believed

that was sufficient to allow us to conclude that Shoreham can be safely

operated. 21 The pendency, with an urcertain post-operaticn completion

time, of the generic quest of the A-47 task for criteria which could
t

f then uniformly be applied to all nuclear plants does not undermine this

i finding. 22

LILC0 provided the two Shoreham specific studies to the Staff with

| copies to Suffolk County and the Board on or about August ?7,198? and

November 8,1982. Subsequent to its request for and receipt of

j additional information, the Staff published its Safety Evaluation Report
f

i finding that the concerns with regard to the subject matter of the
1

i studies' effect on Shoreham had been resolved, SSER 4, 99 7.7.2 and
1

! 7.7.1 (September 1983). Unfortunately, no party had directly informed
J

I either this Licensing Board or the Appeal Board that the two studies had
!

f been completed by LILC0 and evaluated by the Staff as part of one of its
I

i

!

i

)

21 1d. at 552, 555.

22j Viroinia Electric and Power Company (North Anna Nuclear Pcwer
j Station, Units 1 and 2), ALAB-491, 8 NRC 245, 247-48 (1978); Gulf States
i Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760,

775 (1977); g. ALAB-788, slip op. at 54-55.4

I .

!

!
i

,

..--n , - .---------,-.,-.,..---n._....,--------,_ .,..,.,.----.n- , , ~ , - - . , - , _ , , , , . _ , ,- _ . . - _ , . .-



.

- 14 -

Safety Evaluation Report supplerents. 23 The Appeal Board thus wrote

its decision in the mistaken belief that these studies had not been

performed by LILC0 and evaluated by the Staff.

The Appeal Board disagreed with our conclusion that Staff review of

the matter would be adequate. That Board compared USI A-47 with USI

A-17,24 where, again, both a generic analysis and Shoreham-specific

studies were involved. On appeal, our decision that plant operation

need not be precluded pending the Staff's completion of its USI A-17

generic confirmatory study was affirred. 2 The Appeal Board noted that

the A-47 issue:
I

bears some similarity to USI A-17 . . . . Like llSI A-17,

there has been no showing of a " discerned safety problem."
fciting, inter alia, North Anna and River Bard, supra at n.

P3The parties--LILCO, Suffolk County and the NRC Staff--failed in
their obligation to keep the Boards informed; routine submission to us
er the Appeal Board of informational copies of technical materials is
not sufficient to serve as notification of material changes in
significant matters. The Staff's SSER was dated September 1983, and was
received by us in early October 1983. However, the urderlying technical
data must have been available prior to the release of that printed,
bound document--certainly prior to the September 21, 1083 date of our
PID. Furtherrore, Suffolk County's position on appeal of the USI A-47
sub-issue had rested upon the unavailability of the two studies and the
lack of a Staff evaluation of them. See ALAB-788, slip op. at 57. s

Therefore, we are particularly disturbed by the County's failure to
notify the Appeal Board in light of its positien in its December P3,
1093 appallate brief, filed almost three months after the issuance of
the Staff's SSER 4

24USI A-17 involves the generic study of systems interactions in i

general irl nuclear power plants. j

'S
'

' ALAB-788, slip op, at 54-55, l
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22.1 At the time of the hearing, the Staff knew of "no
: specific control system failures or actions at Shoreham or any
j other plant which would lead to undue risk to the health and

safety of the public." Further, . . . serious consequences,-

not included in th:se a' ready analyzed for the plani., were of
" low probability." Moreover, the Staff indicated . . . that
should such control system failures occur, they would not g
result "in serious events . . . or conditions" beyond tg
capability of the safety systems. (footnotes emitted)

The Appeal Board nevertheless found "one notable difference"

between the A-47 issue and A-17: For A-47, ". . . in depth studies have

not been performed to verify the Staff's expectations" (emphasis added),

and that the Staff had taken the position that before it could make the

reasonable assurance finding on USI A-47 ccntrol systems interactions

requisite for the issuance of a license, it needed more

Shoreham-specific information. 27 However, as we have noted above,

unbeknownst to the Appeal Board, by the time it issued its decision the

in-depth Shoreham speci#ic studies had long since been performed, and

the Staff had made its finding of reasonable assurarce. Thus, when the

Appeal Board noted its agreement with the County's assertion that LILC0

must ccmplete the two evaluations prior to the authorization of a

license for Shoreham, and agreed that the results of the two studies

26 1d. slip op, at 57-58.
27 Id_., slip op. at 58.
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;

must be made part of the adjudicatory record, 20 it did so while
:

operating under an incorrect major premise.!

,

,

The NRC Staff, in its November 14, 1984 report to us on tne

remanded issues, provided affidavits of Andrew Szukiewicz and Jerry L.

Mauck, certifying that LILC0 had completed the two studies and had
i

j provided the information to the Staff. The Staff in turn determined,

based on its evaluations of the studies, that concerns in regard to the
.

| subjects of the two studies have been resolved. Absent any showing by

the County of a basis to challenge the Staff's determination, the Staff
,

indicated its belief that the only remaining matter was for this Board

to accept the Szukiewicz and Mauck affidavits into the record. 29

.

Suffolk County objected. The Appeal Board, the County argued,
;

meant to entitle them to " test the basis of any conclusion regarding,

1 0
j this matter, in the same renner as any other litigable issue."
I Nevertheless, and in spite of our admonition on the record of the
i'

November 15, 1984 hearing (see pages 2-3, above), the County's ccunsel
I came to our November 20 conference of parties with no delineated issues

j for possible litigation. The County, in its written Report and at the
i
l

i
I

28 1d., slip op. at 57.
l 295taff's Peport, at 2.

30ALAB-788, slip op, at 59.
i

!
:
1

I
!

-_. . . - . - - - - . . _ - - _ - _ . - _ . - - - - - - - . - - - . . - . - - . . _ -
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conference, told us that its consultants were unavailable to analyze the

pertinent Staf# dccuments due to other commitments, but that they would

be able to perform their analysis by December 7, 1984, which would allow

the County to decide whether to file specific significant issues with

bases for challenging the two studies by December 11.

We expected something more from the County at this point than a

mere plea for additional time to examine the issue. As we have noted

above, the relevant NRC Staff evaluation has been in Suffolk County's

hands for over a year, and the bulk of LILCO's studies and information

has been in Suffolk County's hands for over two years. Furthermore, the

County has been on specific renewed notice as to the need to focus on

this particular issue. The Appeal Board issued its Decision on

October 31, 1984, three weeks in advance of our conference of parties.

Moreover, the County's attention was directed to the studies and SSFR 4

by other parties by November 9, 1984. It seems tn us that by this time

the County fairly could be charged with a failure to come forward with a

specific well-based issue challenging the two studies.

Nevertheless, albeit laboring under a significant factual

misimpression on the existence of the studies due to the parties'

failure to notify it, the Appeal Board did remand the matter so as to

apparently afford the County a recent opportunity to come forward with

some substantive challenge to the two A 47 studies. The A-47 issue

comes before us in the posture of a remand. LILCO's argument is, in
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effect, tha+ the long availability cf the studies and the Staff's

- evaluation renders any Suffolk County contention very untimely. If

I accepted by us, this would totally negate the remend. Although we

believe LILCO's argument has merit, we believe that, to be fully,

4

accepted, it could and should have been rade by LILC0 in a motion for
:

reconsideration of ALAS-788 timely filed before the Appeal Board.

I However, we do take the County's long-standing inaction into account

below, in ruling that the possible pendency of remanded A 47 issues does
;

not support a stay of the issuance of an operating license.
I
!
4

| We therefore, at the November 20, 1984 conference, granted the
4

County's recuest for more time, until a received date of December 11,
!
I 1984, to core forward with issues appropriate for further proceedings.

I Any such issue must be significant and be set forth with basis and

spec 1ficity, and must deal directly with the Centrol Systems and/or HELBi

j studies. 31 Additionally, without deciding whether or not it will be

| considered in ruling upon proposed issues, we also required the County
i

i to set forth the nexus and significance of any proposed issue to
;

j Contention 78, and/or to argue that such factors are not appropriate or
i
;

I

|

31 The Appeal Board was concerned with the two specific studies
i whose results were to support the Staff's " reasonable assurance"
i finding, and any entitlement to additional litigation bearing on USI
! A-47 would thus be limited to litigable issues challenging the findings
I of those studies. Issues which more broadly approach A-47 (such as

other types of studies that perhaps could have been done) would not
appear to be within the scope of the Appeal Board's remand.

- --- - - _ . . - _ . - . .. .. . . _ - _ - _ - - , - - - . . . . . . - - -_
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necessary. LILC0 and NRC Staff answers to the admissibility of any such'

issues shall be received by December 18 and 21, respectively. The

parties were directed to conduct negotiations to attempt to settle, or

to at least narrow and mutually understand, any proposed contentions.

The parties were also encouraged to outline what evidence might be put'

i forward at a hearing, and whether other procedural steps, such as

further discovery or summary disposition motions, would be appropriate.;

See Tr. 27,075-79.

Effect of Remand on Issuance of a Lcw Power License
i

4

On October 29, 1984, another Licensing Board (+he " Miller Board")

issued a decision authorizing low power testing, up to 5% of rated;

2power, for Shoreham. LILCO had applied for an exemption to the

requirement that a fully-qualified source of onsite emergency power be

in place, and had provided an additional "offsite" emergency power

configuration as further protection for the public health and safety.

Upon analysis of the safety and equitable issues bearing upon the -

;

exemption request, the Miller Board granted the exemption, and pursuant

i to Commission directive transmitted it to the Commission for immediate
i

| effectiveness review.
4

i

:
1

; 32Long Island Lichting Company (Shoreham Nuclear Gererating Plant,
Unit 1), LBP-84-45, 20 NPC , (October 29,1984).

;

J

. _ _ _ _ _ _ _ _ _ _ . . _ _ _ _ . _ _ . . _ . _ . _ . .
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Subsequent to the Miller Board's decision the instant remand came

down, and it falls to us to determine whether the one potentially

remaining remanded matter, the A 47 studies, should affect Shoreham's

authorized low power license. Although we cannot say that no possible

issue challenging the two USI A-47 studies which may be raised by the
;

County and accepted for litigation on the merits by us could have any4

sign ficance for Icw power operations, we find that the possible futurei

pendency of any issues arising out of this remand does not justify a

stay in the issuance of a low power operating license.

As LILCO pointed out in its November 14 Report to this Board, it is

merely fortuitous that Commission authorization of LILC0's low power

operating license had as yet to be finally granted at the time of the

remand decision issued over a year after our PID. This is particularly -

true as to the fuel load, precriticality and cold-criticality portions

(" Phases i and II") of LILCO's low power testing program, which were>

authorized upon sumary disposition by the Miller Board more than two

months ago, 33 but for which, in a departure from normal practice,

effectiveness approval was retaired by the Commission and not granted

i

i

33" Order Reconsidering Sumary Disposition of Phase I and Phase II
Low-Power Testing," Shoreham, LBP-84-35A, 20 NRC , (September 5,
1984).

:
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#until November ?1, 1984 Typically, where NPC cases have involved

remanded issues, the Applicant has already received an operating license

or construction permit prior to the remand, and the question has become

whether an already-awarded license or permit should be suspended pending

resolution of remanded issues. We agree with LILC0 that the same

analytical principles are applicable regardless o# whether the question

is one of a stay of issuance of a license following a remand, or a stay

(suspension) of activities under an issued license following a remand,

t

The test applied in determining whether a stay of activities should

be imposed pending disposition of a remand is less stringent for the

party seeking such a stay than the test which is applicable to a stay

pending appeal. 35 The test is one balancing:

1. the seriousness of the remanded issue;

2. a traditional balancing of equities; and

34CLI-84-21, 20 NRC (November 21,1984). When the Comission
authorized LILCO's low power operating license fnr Phases I and II, it
took note of ou.- brief confirmatory order (November 20,1984) stating in
sumary fashion our ruling that the future pendency of any issues
arising out of the two USI A-47 studies does not affect the possible
issuance of a low power operating license. However, the Commission
determined that the license could not issue until seven days after the
date of our instant order setting forth our rationale for that ruling.
CLI-84-21, slip op. at 6.

35The four well known factors enumerated in Virginia Petroleum
Jobbers' Ass'n v. FPC, 295 F.?d 921, 925 (D.C. Cir. 1958) ordinarily
govern NRC disposition of motions for stay pending appeal. 10 C.F.R.
s 2.788(e).
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q
)' 3. , consideratick cf any likely prejudice to further decisions

'

'

'} that might bd called for by the-remand. 36

In applyino these criteria,we find essentially no justification to
,

k impose a stay of any low power operating license which might otherwise

be authorized, pending our resolution of the remanded A-47 matter.
% s

h(\

There is reasonable assurance that the remaining remanded issue is
\

not seriour from the standpoint of public health and safety andn
1 .

therefore does net present I' basis to stay issuance of an operating
( %

Y license, particularly the low phwer one for up to 5% power now being*

" ,s ,

y contempla,ted by the Commission. The Appeal Board itself characterized

all'of jhe remanded issues, of which only one possibly remains, as
\ r .

'. "relatively minor ones." Undcubtedly, the Appeal Board in part-

3,

considered the (mistaken 7y,-belfelred) noncompletion of the two A-47

Shoreham specific studiesf relatively minor because of its agreement with

'[ our overall contention 717 systems interactions findings, of which USI1

/
- ?, 6

'; A 47 was but a small' part, that:
' Ns

i

/ - ,,

*
'

%. 1

B. LILCO performed numerous and diverse studies bearing on systens
,

- + 1
,'

p (including contro'j sistems) interactions at Shoreham, which were

'

f';
..

y
)

36 Public Service Co. of New H mpshire (Seabr';ok Station, Units 1
and 2), CLI-77-8, 5 NRC 503, 521 (1977). See also Consumers Power Co.'~ <

g }- (Midland Plant, Units 1 and 2),'ALAB 458, TNTTES,159-60 and 169-70 ,

(1978). '

|
| s
'
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'\ :,

:p,
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h
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.. .-

; - . , -
s

. . _ _ _ _ . _ . .
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f

extensively litigated at the hearing, and which in their totality

demonstrate that systems interactions problems were adequately analyzed

i to assure that the Shoreham design protects the public from credible
1

accidents;

| 2. The County had failed to identify (throughout the entire 78
.

] litigation) any adverse systems interaction that had not been adequately
Oconsidered;

.

L'

3. There is no concrete suggestion of inadequacy of current f1RC
,

4

Staff review procedures and safety crit.eria to assure that the effects

of overall potential systems interactions are within the design basis'

9envelope of nuclear plants; and

1

} d. See also the Appeal Board's findings regarding the A-47 issue,

quoted in this Order at pp.14-15, above.

With the benefit of supervening knowledge of the actual facts-- the

; "one notable difference," dictating the Appeal Board's remaining concern
i
' recarding USI A-47 as compared to its affirmance in LILCO's favor of the

.

E

f ALAB-788, slip. op. at 37, 40-41. |

38
Id. at 49, 52.

39
! Id. at 53-54

:

|

;

;
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USI A-17 issue #0, does not exist because the two Shoreham specific

studies and the Staff's evaluation have long been available to the
1

County--we can say, at least, that a potential issue thought to be

"relatively minor" in the absence of the studies and evaluation is ;

relegated to even lesser significance. 41 In other words, there was
.

never any findir.g of inadequacy of. an analysis, only incompleteness in

one particular area of systen interactions. That incompleteness did not'

exist in fact, although the adjudicatory record did not include this.

?toreover, albeit only as a supporting secondary rationale, it is

fair to take into account the County's silence over this past year in,

weighing any possible County claim (which it has not made) that,

contrary to the conclusions of LILC0 and the NRC Staff, a new serious

safety issue has been disclosed by the two studies. It strains-

credulity to believe that the County, a sophisticated, well-represented

party-appellant, would remain silent for over a year if it had any such-

well-based claim. 42 Wholly aside from its obligation, shared by all

1
!

40 ld. at 58.d

j 41 tiidland, ALAB-458, supra, 7 NRC at 160-61, teaches that a Board
should take advantage of the benefit of supervening knowledge of events

.
after a remand in deciding whether the level of seriousness of the
defects militate for or against a stay of actions under a license (in
that case a construction permit).

#2We do ascribe to the County the good faith and responsible
approach to the litigation before us such that it does not raise or

(Footnote Continued)

|'

|
1
i,

., - _ . . . . - . -- ,.- _ ,_, - - -- , . , - , _ _ _ _ . .
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parties, to in#crm the Appeal Board of the studies and Staff evaluation,

the County would not be content to rest on its mere claim of

incompleteness due to lack of the studies if it had a basis to convert

that claim to cre that the now completed studies and evaluation raised a

serious safety issue.

.'r

In addition to being supportive of our finding that the remanded

issue of the two A-47 studies is not sericus, the County's

long-standing, and, since the remand, continued dilatory failure to

raise any issue challenging the studies, weighs heavily against it and

in LILCO's favor as part of the " traditional balancing of the eouities"

in deciding whether to stay the issuance of an operating license. As

LILC0 cor ectly points out, in allowing the issue to lie fallow all this

time, the County is not in the same posture as the successful appellant

where facts naterial to a remanded issue did not change during the

perdency of the appeal and therefore there was no impetus or obligation

to take steps to protect its interests in the interim.

Although we have agreed to allow Suffolk County more t#me to frame

any issues challenging the A-47 studies, here we are faced with the

County coming in at what is, for low power purposes, essentially the

(Footnote Continued),

i continue to pursue issues in litigation which it does not believe to be
j well-based.

.
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12th hour, and asking that a license be delayed while the County takes

additional time. As a final dilatory action, the County ignored our

warning on November 15, 1984, that we would be unlikely to stay the

issuance of a low power license in the absence of a basis to do so

presented to us before or at the Nnvember 20 conference, such as by

identifying a particular unacceptable interaction within the scope of

the two studies. Tr. 26,680-81. See pages 2-3, above. The County's

lack of diligence cannot be seen as reasonable when viewed in this

light. 43

We must bear in mind that the license at issue here is a low power

operating license. The degree of potential danger to public health and

safety at low power operation is substantially less than at full power

operation. 44 When this fact is viewed concurrently with the Staff's

finding of reasonable assurance that present concerns with A-47 as

applied to Shoreham have been resolved by the studies, and any future

concerns which are incurred at the time A 47 is resolved generically can

at that time also be resolved for Shoreham, and that "Shoreham can be

3The position of the NRC Staff, as irdicated at our conference, is
that the Staff " believes none of the three [ remanded] issues could
affect the issuance of a low power license or a full power license"
(Staff's November 14 Report, at 4), particularly in view of the County's
having provided no reasons to the contrary at the conference. Tr.
27,047-51.

4446 Fed. Reg. 47764, 47765. See Shoreham, LBP-84-45, supra.
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operated at any power level, prior to this generic resolution of issue

A-47,,, 45 it is apparent that risk to public health and safety from low

power operations should be slight. Indeed, our present analysis leads

to the result that possible future operation of Shoreham at higher power
'

levels should not be affected by the remanded issues, unless, of course,

new information is raised during any future remand proceedings

supporting a finding that as a serious control systems interaction has

been discovered.

t,

In addition, it is noteworthy that LILCO, over two years ago,

proceeded in good faith to complete and submit the two studies in

question, well in advance of possible operation of Shoreham, as it had

premised to do in the record before us. 47 Likewise, the NRC Staff

acted in good faith in issuing its safety evaluation of the studies well

in advance of any fuel loading.

Other equities pertinent to issuance of a low power license for

Shoreham were examined in detail in the f4 filer Board's Initial Decision

>

455zukiewicz affidavit, T8; Staf''s Report, at 4

46See Midland, ALAB-458, supra, 7 NRC at 170-72.

47LBP-P3-57, IP'NPC at 552, 555, and unpublished slip opinion
findings J-84 to J-91 (slip, op, at 497-95).
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which authorized the low power license. 48 Some of the Miller Board's

reasoning directly supports a refusal to stay a low power license here,

some supports it by analogy, and nothing in the Piller Board decision ,

would work in favor of the imposition of a stay in the instant

circumstances. 49

-

In view of all of the above, a " traditional balancing of equities"

weighs against the imposition of a stay.

We can see no danger of prejudice to any substantive decisions to

be made on remand. If future consideration of the A-47 matter leads us

to discover any serious control systems interaction problem with

Shoreham, which had not been previously uncovered by LILCO's or the
!

Staff's studies or by the intensive litigation before us of the County's

overall systems interaction issues under Contention 78, low power (or,

for that matter, full power) operations may be stopped until corrective

measures are implemented. Furthermore, the Conunission has often stated

48Shoreham, LBp-84-45, supra, 20 NRC at , slip op. at 56-70.
49The specific circumstances considered were:
- stage of the facility's life
- financial or economic hardships
--internal inconsistencies in, or inconsistent application of, the

regulations
- good faith effort to comply with the regulations
- public interest in adherence to regulations
- safety significance of issues involved.

,.

O

i
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that grant of a low power operatin,g license in no way presupposes the

subsequent grant of a license for full power operations. 50

,

At our conference of parties, counsel for Suffolk County argued

that the new emergency electrical power configuration which had been put

in place for purposes of LILC0's low power exemption application had not

been considered by the A-47 studies. Tr. 27,074. This, we point out,

would be so even if we and the Appeal Board had reviewed and approved

these studies prior to the exemption litigation. Any possible control,

systems, or other systems, interaction specific to the new emergency

power configuratico could and should have been raised as a health ard

safety issue before the Miller Board. ,

,.

In conclusion, we are not saying that USI A-47 issues cannot

possibly have any significance for low power and full power operations.

However, the County has completely failed to raise any issue--let alone>

,

a significant, specific and well-based material one--which would have

such impact. In view of the equities involved, particularly Suffolk

County's lack of diligence and the reasonable assurance that no danger

to public health and safety will arise from low power, or even full

power, operation due to the possibility of an as yet undiscovered

50This statement was most recently made by a unanimous Comission
in this case in Long Island Lichting Company (Shoreham Nuclear Power
Station, Unit 1), CLI-84-21, 20 NPC (November 21,1984).
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i
1

| control system interaction, we find that this one potentially remaining
i

remanded matter does not prevent authorization of an operating license
:
I

for Shorehan,
,

b.i

1 Finally, we note that neither the County's report of November J4
I

nor its agruments at the November 20,1o84 conference of parties,

addressed the equitable and other considerations bearing upon whether
.

! the renand should affect issuance of an operating license (at any
1

power). It appears the County believes that by virtue of the remand the

{ Appeal Board required that no operating license could issue until the

f' County, waiting until a date of its choosing (December 11,1984),could

; decide whether to raise issues admissible before us, and if the County

did so that would automatically stay issuance of a license until-

i ccmpletion of the litigation on the merits of any remanded issue. If

f. this is the County's belief, despite the long-existence of the A-47

studies, and the teaching of flexibility of the effect of a remand by

i
Seabrook and Midland discussed above, then the County now has the

opportunity and obligation promptly to appeal our instant decision not

to impose a stay to the very Appeal Board which issued the remand. Cf.

| 10 C.F.R. 9 2.788(h). It should do so well within the seven day period

; from today which the Commission provided as an additional period for
!

expecited appellate review before its November 21,1984 f4emorandum and'

! Order approving the Miller Exemption Board's September 5,1984

authorization of Phases I and II of low power testing could becrime

effective. By virtue of the Commission's order, and given our denial of
i
,

1
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a stay grounc'ed on the pendency of the A-47 studies remanded issue,

those orders become effective on December 7,1984, at 5:00 p.m., Eastern

Standard Time, unless stayed by Appeal Board review of cur instant

order, or appellate review of the Miller Board and Commission orders

authorizing the Phase I and II low power testing exemption. 51
<

IT IS S0 ORDEPED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

tt%
Lawrence 3renner, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
November 30, 1984

.

51 Copies of this decision were provided to representatives of
LILCO, Suffolk County and the NPC Staff at the NPC Staff offices in
Bethesda, Maryland on November 30, 1984 !


