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Fenet

Patrick Meehan, M.D.

Director

Division of fublic Health Services
Health and wilfare Building

& Hazen Drive

Concord, Nv 03301

Dear Dr. Meehan:

This letter is to confirm the discussion John McGrath held with you and
members of your staff on June 5, 1992, followiny our review and evaluation of
the State's radiation control program,

As a result of our review of the State’s program and the routine exchange of
information between the NRC and the State of New Hampsnire, the staff was
unable to offer findings of adequacy and compatibility. A decision concerning
the adequacy of the State's program for controlling agreement materials is
being postponed to provide an opportunity for the State to address a number of
questions that emerged during the review. A finding of compatibility is not
being offered, due to the status of the State's reguiations.

In a letter to A1) Agreement States dated July 12, 1988, the NRC advised the
Agreement States of the need to adopt the Decommissioning Rule as a matter of
compatibility. In a letter dated September 14, 1990, we informed the States
that the NRC planned to include a formal comment in its review letters to any
ftate that has nnt adopted the Decommission Rule by the three-year target
dete, 1.e., July 12, 1901. At the time of this review of the New Hampshire
program, the State had not initiated rulemaking on this rule. The NRC is
therefore withholding a finding of compatibility at this time, and we would
1ike to have the State's plans for the adoption of the Decommissioning Rule,

| Before making a finding regarding the adequacy of the program to protect the
pubiic health and safety, there are a number of issues which we would 1ike the
State to address. Over the period 1987-1991, the Bureau of Radiological
Health oversaw the deconmissioning of the GTE-Sylvania (GTE) site, a facility
, which had been authorized tu process thorium. The Bureau worked very closely
with KRC on this case and the NRC staff provided technica’ assistance in
evaluating the GTE decommissioning plan. The State followed NRC policies and
?uidclines in the docomm1ssion1n¥ and termination of the GYE license,
ncluding the requirement thit GTE amend the deed to the facility to indicate
the exisiunce of residual contamination at the site. We believe that the
State did an excelient job on this action. However, in response to a question
concerning legal assistance during the current review, the Bureau indicated
that "With GTE - Attorney General's office determined BRH did not have
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statutory authority to require GTI to clean-up as we were requiring and to
amend its deed." This response implies that the State would not now be able
to take action similar to that taken in the GTt decommissioning case, Since
we consider the State's prior action in the GTf case appropriate and expect
States to be ablo to take such actions, we would like to receive assurance
that the State would foilow the actions it took in the GTE case, in the event
Lhat a similar decommissioning occurred.

Since New Hampshire became an Ajreement State in 1966, the State has had the
authority to impound radicactive materia) and has done 0 on a number of
occasions. During this review, the Bureau indicated that "The Pivision's
Tegal staff now interprets the State's lTegislation as requiring specific
criteria spelled out in regulations before the State can impound material.*®
We believe that the ability to expeditiously impound radiocactive material is
necessary to an Agreement State's ability to adequately protect public health
and safety. We are concerned that this is a change in the State’s long
standing policy and we would like to receive assurance that the State staff
can take appropriate actions in the field, such as impoundment of radioactive
material, when required to protect public health and safety.

At the current time, the Bureau has a licensing backlog of €8 actions. The
Bureau staff indicated to us that, in order to address this backlog, Division
manacement mandated the de-emphasis of irspectiors to devote more staff effort
to the licensing area. We consider the maintaining of che inspection program
to be of primary importance to adsquately protectin? public health and safety.
There are zurrently 19 licenses due for inspection in the State and we would
lixe assurances that the State’s insgection program will not be allowed to
deteriorate in order to address the icensing backlog. In & letter dated
July 29, 1992, your staff provided us with specifics as to their needs and we
want to confirm that we wil) be able to provide the assistance requested and
have established December 31, 1992 as a target date for completisn of the
t::ks outlined in the letier. We will ccatact your 3taff to coordinate this
effort.

Enclosure 1 contains an explanation of our policies and practices for
reviewing Agreement State programs.

Enclosure 2 is a summary of other review findings which were discussed with
you and the staff of the Bureau of Radiological Health, As was noted at the
time, specific responses to the above issues and the encloied comments and
recommendations are requested.

In accordance with NRC practice, I am also enclosing a copy of this letter for
placement in the State’s Public Document Room or vtherwise to be made
available for public review.
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1 appreciate the courtesy and cooperation extended to the NRC staff during the
review. | am look%n? forward to your comments regarding our findings and your
responses to the Enc'osure 2 commerts,

incerely, :
/

Carlton Kammerer, Director
Cffice of State Programs

£ Yosures:
As stateo

cC w/encls.
Jack Stanton, Assistant Director
Hew Hampshire Divizion of Public Health
Diane Tefft, Chief
New Hampshire Bureau of Radiologica! Health
George Iverson, Director
New Hampshire Office of Emergency Management and
State Liaison Officer
J. M. Taylor, Executive Director
for Uperations, NRC
Thomas 7. Martin, Regional Adminisccator
Region |
State Public Document Room
NRC Public Document Room
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I appreciate the courtesy and cooperation extended to the NRC staff during the
review. [ am loukin? forward to your comments regarding osur findings and ycur
responses to the Enclosure 2 comments.

Sincerely,

original signed by Cailton Kammeret

Cariton Kammerer, Director
Office of State Programs

Enclosures:
As stated

cc w/encls:
Jack Stanton, Assistant Director
New Mampshire Division of rublic Health
Diane Tefft, Chief
New Hampshire Bureau of Radiological Health
George Iverson, Director
New Hampshire Office of Emergency Management and
State Liaison Officer
J. M. Taylor, Executive Director
for Operations, NRC
Thomas T. Martin, Regional Administrator
Region 1
State Public Document Room
NRC Public Document Room

bee w/encls:

The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
Commissioner de Planque
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The "Guidelines for NRC Review of Agree . t State Radiation Control Programs,*
were published in the fg Bg31§§%r on May 28, 1992, as an NRC Policy
Statement. The Guidelines provide indicators for evaluating Agreement
State program areas. fGuidance as to their relative importance to an Agreement
State program is provided by categorizing the indicators into twe categories,

Category 1 indicators address program functions which directly relate to the
State’'s ability to protect tie public health and safety. If significant
problems exist in several Category | indicator areas, then the need for
improvements may be critical.

Category Il indicators acdress program functions which provide essentia)
technical and admiristrative support for the primary program functions. Good
performance in meeting the guidelines for these indicators 1s essential in
order to avoid the development of problems in une or more of the principal
program areas, 1.e., those that fall under Category 1 indicators. Category 11
indicators frequently can be used to identify underlying problems that are
causing, or contributing to, difficulties in Category 1 indicators.

It is the NRC's intention to use these categories in the following manner. In
reporting findings to State mar~gement, the NRC will indicate the category of
each comment made. 1f » signiticant Category 1 comments are provided, this
will indicate that the program is adequate to protect the public health and
safety and is compatible with the NRC's program. 1f one or more significant
Category I comments are provided, the State wil) be notified that the program
deficiencies may serfously affect the State’s ability to protect the public
health and safety and that the need of improvement in particular program areas
is critical, 1If, following receipt and evaluation, the State's response
appears satistactory in addressing the significant Category 1 comments, the
staff may offer findings of adequacy and compatibility as appropriate or defer
such offering uatii the State's actions are examined and their effectiveness
confirmed in a subsequent review. 1f additiona) information is needed to
evaluate the State's actions, the staff may request the information through
follow-up correspondence or perform a follow-up or special, limited review.
NRC staff may hold a special meeting with appropriate State representatives.
No siynificant items will be left unresolved over a prolonged period. The
Commission will be informed uf the results of the reviews of the individual
Agreement State programs and copies of the review correspondence to the States
will be placed in the NRC Public Document Room. If the State program does not
improve or if additional significant Category I deficiencies have developed, a
staff finuing that the program is not adequate will be considered and the NRC
may institute proceedings to suspend or revoke all or part of the Agreement in
accordance with Section 274j of the Act, as amended.

ENCLOSURE 1
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SUMMARY OF ASSESSMENTS AND COMMENTS i
FOR THE NEW HAMPSHIRE RADIATION CONTROL PROGRAM |
JUNE 1992 REVIEW

Scope of Review

This program review was conducted in accordance with the Commission’s Policy
Statement for reviewing Agreement State Programs published in the federal
Register on May 28, 1992 and the interna)l procedures established by the Office
of State Programs. The State’s program was reviewed a*ainst the 30 program
indicators provided in the Guidelines. The review included an inspector
accompaniment, discussions with progre- .anagement and staff, technical
evaluation of selected license and compiiance files, &nd the evaluation of the
State's responses to an NRC questionnaire that was sent to the State in
preparation for the review.

The 21st regulatory program review meeting with New Hampshire representutives
was conducted during the period June 1-5, 1992 in Concord, The State was
represented by Diane Tefft, Chief, Bureau of Radiological Health,

Jack Stanton, Assistant Director, Office of Environmental Health and Hazard
Assessment, and Dennis O'Dowd, Radicactive Materia.s Section Chief. The NRC
was represented by vuhn McGrath, Regional State Agreeuents Officer, Region 1.

Selected license and compliance files were reviewed by Mr, McGrath. A field
accompaniment of a State inspector was made by Mr, McGrath on June 3, 1982. A
summary meeting regarding the results of the review was helg with

Dr. Patrick Meehan, Director, Division of Public Health Services on

June 5, 1992.

Conclusions

A decis’on concerning the adequacy of the State's program for controlling

agreement materials was postponed to provide an oppertunity for the State to

address a number of Auestions that emerged during the review. A finding of

compatibility was noi offered, due to the State's inaction in developing a

Cecommissioning Rule. |

Status of Previous NRC Comments and Recommendations

The last regular review was conducted in January 1989 and f011ow-u$ reviews
were conducted in February and October 1990, and September 1991. The zomnents
from the January 1989 review were addressed in a letter to

Dr. William Wallace, Director, Divisiun of Public Health Services, cated

April 10, 1989 and in a letter to Commissioner M. Mary Mongan, Department of
Health and Human Services dated March 13, 1990, The comments which furmes the
basis for withholding a finding of adequacy and com «Libility at that tise
were reviewed during the follow-up reviews ang all comments weve resolved
satisfactorily except for one comment concerning enforcement procodures.

According to the State’'s plan mad: in response to a previous follow-.p review,
the Program’s enforcement procedures were to be com  eted by August 31, 1990,
The State did not meet this target although draft procedures, bascd on 10 CFR
Part 2 and other Agreement State enforcement procedures, have beei prepared.
The issuance of escalated enforcement procedures is now being delayea dus to
an effort on the part of the Departnent of Mealth and Human Services to update
the Department’s enforcement policies. Also, the legislatiun groviding for
the civil penalty authority requires the issuance of regulations for the State
to impiement this civil peralty autiority.

ENCLOSURE 2




Current Review Comments and Recommendatiors

A1l 3C indicators were reviesed and the State fully satisfies 23 of these
indicators. Specific comments and recummendations for the remaining seven
indicators are as f)llows:

li

Status and Coupatibility of Regulations is a Category 1 indicator.
Comment

The review of the State's radiation contro) regulations disclosed that
the State's regulations are compatible with the NRC regulations up to

10 CFR Parts 30, 40, and 70 amendments on decommission ng that became
effective on auiy 27, 1988. This deconmissioning amendment is a matter
of cempatibility. 1In a letter dated September 14, 1990, we informed the
States .hat the Commission planned to include a formal comment in its
review letters to any State that has not adopted the Decommission Rule
by the three-year target date, i.e., July 12, 1991. At the time of the
review of the New Hamgshire program, the State had not initiated
rulemaking on .his rule.

Other regulatiuns have been adopted by NRC that are also matters of
compatibility. These regulations are identified below with the

Regi (FR) notice and the date that the State needs to adopt
the regulation to maintain compatibility,

. "Emergency Planning Rule," 10 CFR Parts 30, 40, and 70 amendments
(%4 FR 14051) are needed by April 7, 1993,

. "Safety Regquirements for Radiographic Equipment,* 10 CFR Part 34
amendrent (55 FR 843) is needed by January 10, 1994,

. "Stardards for Protection Against Radiation," 10 CFR Part 20
amenoment (56 FR 61352) is necded by January 1, 1994.

. “Noticication of Incicdents,” 10 CFR Parts 20, 31, 34, 39, 40, and
70 amendments (56 FR 40757) are needed by October 15, 1994,

. “Quality Management Program ard Misadministrations,* 10 CFR
Part 25 amendment (56 FR 152) s needed by J& ‘ary 27, 1995.

Recommendation

We recommend that the Bureau of Radiological Health initiate action to
develop a rulemaking on decommissioning as soon as possible. In
addition, the State should begin to address the other regulations that
are needed to maintain compatibility.
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LnIQngmfnx_zzgsggg:gx is a Category 1 Indicator. This is a repeat
comment from our 1989 review.

Lonment

While the State has passed the legislation necessary to authorize <ivil
penaliies, rulemaking 1s needed to implement this authority. According
tc the State's plan made in response to the previous follow-up review,
the enfercenen. procedures were to be completed by August 31, i990. The
State did not meet this taraet although ¢raft procedures, based on

10 CFR Part 2 and other Agrecment State enforcement procedures, have
been prenared. Tne legislaiion providing for the civil penalty
wuthority requires the issuance of reguletions for the State te
implement this civil penalty authority. The issuance of escalatec
enforcement grocedures 15 also being delaye) due to an effort on the
part of the Department of Health and Numun Services to update the
Department's enforcement policies.

Recommendatipn

As we have stated in the past, the State should amend its rec.lations to
include the rules needed to implement 1ts civil penalty authority and
the Bureau should finalize 1ts escalated enforcement procedures so that
civil penalties and other escalated enforcement sanctions are app)ied on
a consistent and equitabie basis.

Budget 1s a Category 11 indicator.
Comment

The NRy recommends licensing, inspection and other fees us an
apprrreiate mechanism for raising revenues for State re?ulatory

programe At the current time, the New Hampshire annual fees are among
the Towest 1, the Region., In addition, the procedures for assessing and
billing for annua) fees, particularly the requirement for an annual
license renewal, is not an inconsequential administrative burden,

Recommendation

We support the Division's current efforts to increase its fees and
recommend that the fee system be revised in such a manner as to reduce
the administrative burden as much as possible.

Administrative Procedures is a Category 11 indicator.
Lomment

The NRC periodically distributes Information Notices to its licensees
which pertain to technical and regulatory issues of interest to a broad
spectrum of licensees. Copies of these Information Notices are sent to
all Agreement State regulatory agencies so that the States may inform
their licensees of this important information. Over the past few years
it appears that New Hampshire has not been forwarding these Notices to
its licensees.
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Recommendation

We recommend that the Fureau of Rad‘ological Health develop a procedure
for reviewing the Information Notices forwarded to the $*ates by NRC and
distribute them to th: appropriate licensees in the Siate.

§. Licensing Procedures is a Category 11 Indicetor
Lomment

During the review of licensing actions, it was noted that ‘- two tases,
licensees submitted inaperopriate procedures for instrument calibration,
1.e, electronic pulse calibration.

Escom.xrdation

As part of 1ts Ji1cense review procedures, the Bureau should assure that
appropriaie instrument calibration procedures, i.e. using a radiation
field, ae submitted by applicants.

6. status of Inspection Program is a Category 1 indicator.
Lommrnt

There are currently 19 licenses due for inspecticn in the State,
hewever, only one Priority I Ticensee is overdue by more than 50% of the
inspection interval. The Bureau has prepared a memo to assure that this
licensee Is inspected as soon as practicable.

Recommendation

We recommend that the State's inspection pro?ram be assessed on a
Lontinuing basis to assure that it is not allowed to deteriorate.

Comment

The NRC believes that the conduct of field inspections of radiographers
is an important aspect of the inspection of such licensees. Although
only one New Hampshire licensee is performing field work, no field
evaluations have been performed in some tire. In addition, a
significant amount of the radiography performed in the State is

performed by out-of-State firms under the reciprocity provisions of the
regulations.

Recommendation

We recommend that the Bureau attempt to perform more field site
:?spections of radiographers, both of in Sta*e and out-of-State
censees,




7. luspectors Performance and Capability is a Category I indicator.
Lomment

NRC guidelines state that compliance supervisors should conduct annua)
field evaluations of each inspector to ascess performance and assure
application of appropriste and consistent policies and guides. The
Bureau's radioactive materials supervisor has not performed an inspector
field evaluation since May 1991.

Recommendation

We recommend that the Bureau reinstitute a program of annual field
evaluations.

SUMMARY MEETING WITH STATE MANAGEMENT

A summary meeting to present the resuits of the program review was held on
June 5, 1992 with Dr. Patrick Meehan, Director, Division of Public Health
Services. Jack Stanton, Assistant Director, Office of Environmental Health
and Hazard Assessment, Diane Tefft, Chief, Bureau cr Radiological Health, and
Dennis O'Dowd, Radicactive Materials Section Chief were also present. The NRC
was represented by John McGrath, Regional State Agreements Officer, Region 1.
Each of the above issues were discussed and the NRC representative indicated
that the NRC would forward its findings in a letter to Dr. Meehan. The WRC
would be deferring a finding with regard to compatibility because of the
“1atus of the decommissioning regulations. With regard to adequacy, the
reviewer will discuss this {ssue with NRC management and we may ask the State
to clarify & number of points,
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