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Y2ORATTLY FOR: Cheirmen Pelleding
Ceissioner EZilinsky
Coissicner 2oberts
Commicsioner feselstine
comissioner Pernthal

e Hilliaa J. Rircks
Executive Director for Operztions

SUBJECT: DIABLO CAMYOR

ks requested in the closed chwiss{;n “eeting on Dizbdblo Canyon
of Thurscey, Poverder 2, 1622, enclosed is a staff analysis of the
reportability of the Yucleer Service Corporation's 1977 2udit of
Pullmen Power Procducts' quality assurance progrem at Dizblo Canyon.
Since this mztter involves enforcement issues, the encTosure should

not be publicly disclosed.

(Signed) Yack W, Roe

Vil1l4enm J. Dircks
Executive Director for Operations
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request rests on the alleged
y (PGLE or the licensee) to
report the existence of a 1977 audit performed b
Corporation (NSC) of
for Pullman's acti\itie;'es th

intervenors' request in 2 response cdated
As described in the staff's memorandum of November 3rd

to the Commission, the staff believes that the joint intervenors'

request is best treated as a request for action under 10 CFR 2.206,

this memorandum is

In July 1977 PGSE requested Pullman to have performed an independent

audit of Pullman's work at Diablo Canyon. PG&E concurred in Pullman's




'seiection of NSC to perform the audit.l/ NSC conducted the audit

between Aucust 22 and September 20, 1877, and sugmitted its report to

Pullman on October 24, 1977, Rpparently, PGAE ¢id not receive a copy of

the NSC audit until February 1978 when Pullmen proviced a draft of its

review of the zudit and the NSC audit report to PG&E;z/ Pullman

submitted the final report of its review of the NSC audit to PGAE on April 11,
1978.3/ PGEE undertook a review of the NSC audit and an audit of

Pullman's actual installation work. This audit by PGE wes conducted

from April 2 through June 1, 1978, &nd resulted in a report to J. D.
Worthington, PGAE Executive Vice President, on June 13, 1978, and a separate
report to R. S. Bain, PGAE Manager of Station Construction on June 16, 1978.%/
While PGAE concluded ge;;ra11y that, contrary to the NSC audit, Pullman

met applicable requirements, PGAE opened two non-conformence reports and

four minor variation reports to initizte corrective actions as the

result of its review.

1/  See Affidavit of Russell P. Wischow, at 1-2, attached to PGAE's

Enswer to Joint Intervencrs' Supplement to Motion to Reopen the ks
Record on the Issue of Construction Quality Assurance (Sept. 21,
1983).

‘a/ _I_go at 2'30

3/ The Pullman report is attached to the PGAE filing referenced in
footnote 1.

4/ These reports are attached to the PGLE filing referenced in

footnote 1.



Quelity assurance was being considered as an issue in the Diablo Canyon

operating licensing proceeding by the Atomic Sefety and Licensing Board

et its own initiative. On May 25, 1977, the boerd had denied the joint
intervenors' motion of April 29, 1877, to 2dd 2 quality assurance
contention to the proceeding., At the same time, owever, the board
directed PGAE and the staff to present evidence on the Diablo Canyon
Quality assurance program, The hearing was conducted on October 18 and

19, 19?7. at which Russell Wischow, the Director of the Quality

Assurance Department, testified on behalf of PGEE. A panel of three
witnesses from Region V and NRR testified on behalf of the staff, Mr.
Wischow described the quality assurance program and testified that the
program had genera11y bEEp effective in detecting defects and in

ensuring their correction. The staff testified that implementation of

the Dieblo Canyon quality assurance program had been adequate. Counsel %
for the joint intervenors declined to cross-examine either Mr. Wischow

or the staff's witnesses. PGAE filed its proposed findings of fact

end conclusions of Taw on the quality assurance issue on November 11, 1977,
end the joint intervenors opposed those findings on February 28, 1978,

PGSE replied to the joint intervenors' opposition on March 14, 1978,
reiterating its view that the quality assurance program was acceptable,

The staff filed its proposed findings on March 17, 1978. The board did not
render its decision on quality assurance until it issued a Partial Initial
Decision in 1881, The board found that the quality assurance program for
the design and construction phase of Diablo Canyon complied with 10 CFR
Part 50, Appendix B, and that implementation had been acceptable. LBP-81-21,
14 NRC 107, 116 (1981).
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This regulation does not require the reporting of every deficiency in

design or construction that could ultimately affect the safety of plant

operations. Rather, the deficiency must be significant. 1In determining
whether a particular deficiency represents a significant breakdown in
the quality assurance program or another of the types of the significant
deficiencies under § 50.55(e), the regulation permits the 1icensee

reasonable latitude in determining whether the deficiency is

ough the timeliness of its evaluation could have been improved,

failure to make 2 report under § 50.55(e) does not appear
unrezsonable under the circumstances here. When PGAE received the NSC

in 1978, it received the audit with Pullman's own review of it.
Although NSC found substantial deficiencies in Pullman's quality
assurance program, Pullman's review of the audit determined that the
findings did not substantiate major deficiencies in Pullman's quality

assurance program., Moreover, NSC had not reviewed or identified any




hardware or installetion deficiencies in Pullman the

though such a

aucit., PGLE
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staff's review

onse, PGAE'S review and

period, the staff does not believe that the Pullman a

n quality assurance

Quality assurance

did occur appear to have been identified and

resolved. The staff has not a npt

L

ed to reconcile each finding of the

NSC audit but has looked to determine that *he licensee has addressed

and resolved the findings of the NSC audit. An inspection was conducted

that

three ar




19€2). 5/ Thus, based on the staff's review of the circumstances, it

eppears that PGEE's actions on reviewing and resolving the NSC audit were

rezsorable and did not recuire reporting under 10 CFR €0.55(e). 6/

|
\
|
|
Fpert from 10 CFR 50.55(e), PGAE mey have hed a reporting obligation
uncder either its board notification respon' ‘bilities or under the "full

disclosure” doctrine that has developed in NRC case law interpreting

section 186 of the Atomic Energy Act. Since the Appeal Board's decision

in Duke Power Co. (McGuire Nucleer Station, Units 1 & 2), ALAB-143,

¢ AEC 623, 625-26 (1973), parties to NRC adjudicatory proceedings have

been held to an absolute obligation to alert NRC adjudicatory tribunals

—

—

5/ This inspection was initiated after the NSC audit was specifically y
T brought to the attention of the staff in September 1983. Although
no cne on the staff recalls specifically whether the NSC audit was
reviewed by NRC inspectors in 1977 or 1578, an inspector may have
seen the audit or at least the PGAE report of its review of the NSC ,
audit during a July 1978 inspection. The inspection report only
indicates that a number of PGSE quality assurance audite performed
between May 25 and July 6, 1978, had been examined, the szre time
freme within which the PGAE review of the NSC audit wes issued.
See NRC Region V Inspection Report Nos. 50-275/78-10 & 50-323/78-10,
at 10 (July 25-26, 1978), attached to the PGAF filing referenced in E
footnote 1. -

6/ In response to the joint intervenor's supplemental motion to

- reopen, the staff has taken this same position that the NSC audit
report did not reveal a2 major brezkdown in the Pullman quality
assurance program, See NRC Staff's Response to Joint Intervenors'
Supplement to Motion to Reopen the Recod on Construction Quality
Assurance (Oct. 6, 1983) and attached Affidavit of Gonzalo H.
Hernandez, Jr. (Oct. 4, 1983). Although its opinion has not been
released, the Appeal Board denied the joint intervenors' motion to
reopen on October 24, 1983,
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on "the context in which

the stage o icensing process involved® and

“whether information has™a natural tendency or capability to influence a

“ 1d., 4 NRC at 451, Put another way, "materi-
elity should be jrdged by whether a reatonable staff member should consider
the information in question in doing his job." Id. at 486. The Commission
has noted that “[a]t the hearing stage...where agency decisionmaking is
imminent, arguably relevant data must be promptly furnished if the agency
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ead or to withhold information, is

the finding of 2 material false statement under the

See also Tennessee Valley Aut erry Nuclear Plant,
Units 1-3), ALAB-677, 15 NRC ‘

see VEPCO, supra, « NRC at 486-87, However, the degree of

carelessness or intent in failing to provide material information

is a pertinent consideration in determining whether and what enforcement
action is appropriate for a given material false statement.




‘Un&er the circumstances here, PGAE can be said to have had an obligation

te submit the NSC audit before it had reached the conclusion that the NSC
eudit hed not reveezled significant deficiencies in Pullren's quelity assurance
progrem. S/ The cbligation to report the NSC audit wruld have been triggered
primerily by the fact that the bozrd had held 2 hearing to develop a record

on quality essurance in the operating license proceeding. Although the board
had determined suz sponte to receive evidence on quelity assurance, that fact
does not in itself absolve the 1icensee from any reporting obligation. PGAE had
testified on October 18, 1877, that its quality assurance progrem, including
thet of its contractors, was sufficient to ensure adequate design and
construction of the Dizblo Canyon plant, Within a few days, Pullman, PGAE's
prime piping contractor:Treceived the NSC audit report which on its face

suggested serious inadequacies in Pullman's quality assurance program, Thus,

the audit's findings would appear to conflict with the testimony of PGAE

. w*

which portrayed an adequate, effective quality assurance program. Although
PGAE determined ultimately that the NSC audit had not detected in fact a
significant quality assurance breakdown, PGAE did not make that determination
until June 1978. Prior to June, the parties hed filed proposed findings on
quality assurance, and no decision had been reached on the quality assurance

issue. Given the pendency of the quality assurance issue before the board,

8/ This mey be an instance in which the failure to provide information
would constitute a failure to meet the obligation to keep the
Boards informed and a material false statement by omission.
Although the obligations may be derived from different sources, the
obligations under the Board notification policy and under section
186 are very similar., Moreover, two of the omissions for which the .
applicant was held liable in VEPCO were based upon the applicant's
failure to adduce evidence before the Licensing Board. See
LBP-75-54, 2 NRC 498, 532-33 (1975).



"PCLE should have provided the NSC audit under the existing reporting standards,
The 2udit was reportzble not beceuse it was anm audit, but because the sudit
“epert 2ppeered to contain more significant findings than might be expected
of @ typical audit and these findings appeared to contradict the record

recently developed in the operating license proceeding.

Although PGLE itself apparently did not have the NSC audit until February
1678, éhis fact alone would not absolve PGSE from any reporting responsi-
bility. In VEP(O, the Commission held that scienter was not element of 2
meterial false statement under Section 186 and the licensee was held
chargeeble with the knowledge of informetion in the possession of its
contractors and consultants. See VEPCO, supra, CLI-76-22, 4 NRC at 486;
LBP-75-54, 2 NRC 498, 504-06, 523 (1975); cf. 10 CFR Part 50, Appendix B,

Criterion I; Atlantic Research Corp., CLI-B0-7, 11 NRC 413, 421-22, 424

(1880). 1In a1l events, PGAE did receive the NSC audit in February 1978
with Pullman's draft response. Although PGAE would ultimetely determine
that the NSC audit dic not reveal significant quality assurance deficien-
cies, it should have reported the NSC euait when it received it, rather
than wait to complete its review, At best, the status of the audit was N
indeterminate when PGAE received it, but, in 1ight of the potential
conflict between its earlier testimony and the audit's findings, PGAE

should have submitted the NSC audit report under Commission reporting

standards, In other instances, licensees and applicants have been expected



meteriality is

iishes a reporting
deficiencies are
igation under these other doctrines to

otherwise reportable under 10 CFR 50.55(e),

umstances that a particular matter has been subject

to adjudication before an NRC tribunal,




W 'éonc1usion

These circumstances pose a close guestion on the issue of reportabil-
ity of arguably material data to the NRC. We recognize that the
Commission is more sensitive to reporting issues today. However, the
stencards epplied in the foregoing analyses were in place in 1877,
though VEPLO was pending on appeal before the Fourth Circuit Court of
Appezls. On balance, the staff believes that the NSC audit should have

been reported,



