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2 CHAIRMAN BLOCH: Good afternoon. I'm Peter
n

' (,) . 3- .Bloch, chairman of the. licensing board for the case

4 involvingLan operating license for the Comanche Peak steam

5 generating station..

6 Or my left, . Judge Herbert Grossman and on' my right, Dr.

7' Walter Jordan. We constitute the licensing board for the

8 intimidation and harassment portion of this docket which

9 is designated with a "-2" after the-basic docket numbers.

10 Would the parties please identify themselves~for the

11 record, starting at my left.

12 MR. TREBY: For the Nucle'ar Regulatory

13 Commission Staff, Stuart A. Treby, assistant chief hearing

14 counsel. Also Gregory A. Berry, counsel to the Staff.

15 MR. ROISMAN: For CASE, Anthony S. Roisman, and

16 with me is Ms. Billie Garde.

17 MR. GALLO: Thank you, Judge.Bloch. My name is

18 Joseph Gallo with the law firm of Isham, Lincoln & Beale.

19 With me to my right is Mr. Peter Thornton of the same law

20 fi na. Seated in the audience right here in the first

21 chair is Mr. Victor Copeland of the same law firm.

22 Together we represent Oliver B. Cannon & Sons, Mr. Joseph

23 Lipinsky, and Mr. John J. Norris.
_

24 MR. WATKINS: For the applicants, McNeill

25 Watkins of the law firm of Bishop, Liberman, Cook, Purcell
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~1 &_Reynolds. .With me today is Mark L. .Da'vidson.

2 CHAIRMAN BLOCH: There arc.two. procedural-
.y

~3 _ matters which;I would like_to state for.the record.-~

r-

4 . First,-prior'to. commencing today, Mr. Joseph Gallo

5 handed 'tof mt fcur' tapes wh'ich are represented to be the

original tapes'in the(possession of 0.B._ Cannon, with6 :

7- respect to the November 10 and 11,.1983 meeting held at-

,

8 the Comanche Peak nuclear plantubetween O.B. . Cannon
,

9. representatives and representatives of Texas Utilities

10 Electric Company.
,

11 Mr. Gallo, have I stated that correctly?

12 MR. GALLO: -You have, your Honor.

13 CH' AIRMAN BLOCH: The other matter is that there
3

-

- '14- were some few words -- six words contained in ' diary notes

I 15 that were filed with the board and parties this morning,

16 which it has been agreed among the parties _should be
i

; 17 deleted from the public record because they are

18 potentially libelous and there is an agreement among all4

19 the parties that those six words may be deleted.

20. Do the parties understand?

- :21 There being no objection, that may be done.

22 It should be understood that those words will be

23 available to the parties under protective order which
_

v 24 means they are to use them only for this litigation

25 subject to the terms of the protective order already
4

d

.

h

.

.w ,gw y- y- gy,g awg - - - - - - w- M ,v-- - - 1- - - 9.---%-- w---+w,wr, -rw--www--ww- f.-- 9 m -v w--- y- --- - - - --f ly- w



p - --

,

.y'

.21142.0- -19591
ERT.

.11 entered -into in this portion of' th'e proceeding.

2- LI 1 understand there may be motions'before the' board. Is
jy
'(f 3 ~that correct?

4 ,There being'none ---

5 MR. GALLO: .I was-waiting to see, your: Honor, . if

6' bomebody'else was going to jump in.

7 I do nave a motion that bears on the voir dire

-8 requirement. It might be preferable to hear it at that

9~ time.

10 MR. WATKINS: We have a couple of procedural

i 11 matters, your Honor.

12 For the record, Mr. Gallo has informed applicants that

13 evidently we failed to serve one one-page document.on_

'd 14 Saturday in connection with trial preparation materials.
*

15 I have given copies to the parties. It is a one-page copy

16 of notes by Joseph 2. Lipincky, relading to his review of

17 a draft affidavit. The final copy of that affidavit was

18 filed in the other docket on September 27.

19 I have also given copies to the board.

20 There are some matters regarding scheduling later in

4 21 the week. We.can discuss them now, Mr. Chairman, or later.

22 CHAIRMAN BLOCH: Mr. Watkins, please?

23 MR. WATKINS: I believe the Staff and
/~
(>}

,.

24 Intervenors have consented to have Mr. Chaney

25 cross-examined first next week, starting next Monday; is

-- __ _ . _. ._ _ _ _ _ - - - - , . . _ . _ . _ _ _ _ _ . _ _ - - _ _ _ .
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1 that correct?

2 MR. TREBY That's correct from the Staff.*

( 3 MR.-ROISMAN: Yes. Correct..

4 CHAIRMAN BLOCH: We'll approve that as an. order

5 of proceeding.

6 MR. WATKINS: Do Intervenors or the board want

7 to cross-examine Mr. Chaney?
~

8 MR. ROISMAN: Intervenors do.;

9 MR. . WATKINS: Mr. Chaney will then appear at the

10! beginning of Monday's session..
~

11 Some weeks ago it was agreed that-Intervenors would

12 file additional allegations and that applicants would have

13 one week to respond. The Intervenors requested one
,,

- 14 additional day and those allegations were filed last

15 Thursday. I just want to confirm my understanding that,

16 because this Thursday is Thanksgiving, we have until

17 Friday to file them?

18 CHAIRMAN BLOCH: I agree. No problem.

19 MR. WATKINS: Is the Commission open on Friday?

20 MR. TREBY: Yes.

i 21 MR. WATKINS: They will be filed on Friday, then.

-22 That's all we have, your Honor.

23 CHAIRMAN BLOCH: It should be clear the filing

24 requirement is delivery, so the parties should have it on

25 Friday.

1

1

<
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ll MR.' WATRIliS: Und'erstood.

2 MR.oTREBY: Staff' counsel will'be here on Friday..

~ h 3 MR'.TWATKINS ' Mr. Watkins w'ill not.

4' ' CHAIRMAN'BLOCH . Mr. Galloi are the witnesses

5 present in the courtroom,' the four witnesses whom you

6 , intend to' call?.

7- LMR . GALLO: They are present in the'. courtroom,. I

8 JudgeLBloch.

9 CHAIRMAN BLOCH: Perhaps they could just stand,

10 and you could identify them for the boarJt or they could,

;.- 11- identify.themselves for the record?
;

12 MR. GALLO: Well, I'll do it.

13 The gentlemen on the far lef t with the gray -suit is ,

# 14 Mr. Ralph Trallo. Next to him is Mr. Lipinsky. Next to

15 Mr. Lipinsky is Mr. John J. Norris. The gentleman in the

16 back is Mr. Roth.

17 CHAIRMAN PLOCH: You may bu seated.

18 Because of the importance of the matters we are about

'

19 to hear, and because personal interests may sometimes

70 create incentives that would prevent or discourage
!

21 witnesses from telling the complete and full truth, the

.
22 board will give instruction about truth.

f |
23 What I'm about to say is obvious to people who have

'

- 24 thought-about it, but it's also obvious that the truth is

25 difficult to come by at times. Truth is what exists in

.

y ,.

- - -. _ , . _ . , - - . - , _ . - - - _ . . . _ . . . _ _ . . _ _ . , _ . . , - . , . . - _ . - . . _ - , , . _ - _ , . . - - - - . - -
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1 the factual world. It is what actually happans. It has

2 nothing to do with our beliefs or our hopes cr our

( 3 attitudes. It has nothing to do with our personal,j

4 financial interests.

5 When you are asked to tell the truth and the whole

6 truth before this Hearing board, the object is to say what

7 the facts were that occurred in the world, without

8 coloring them by what you would like the board to conclude

9 about those facts.

10 The obligation to tell the truth is not an easy one.

11 sometimes it can involve financial sacrifice. Sometimes

12 it can be uncomfortable or difficult. It is a duty before

.
13 this board. It is a duty before your. government. The

-) 14 integrity of this hearing process depends on the

15 willingness of citizens to tell us the complete and

16 unvarnished truth.

17 We can find the truth only if we are told the truth.

18 We have an obligation to be able to listen to all the

19 Lacts and to set aside our beliefs and our prejudgments

20 and to incorporate all the facts into our conclusions. To

21 make our conclusions be worthwhile, the parties have to

22 fulfill their obligation to tell us the truth. Thac's an

_
23 obligation out of personal integrity, out of patriotism,

-) 24 out of respect for the integrity of government. And the

25 integrity of government depends on witnesses telling the
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1 full truth before this board.

'n'.. 2. If the' witnesses will stand, except for Mr.'Norris who '

,

!y,) 3 has been previously sworn and advised of his rights, I

4 would like>to advise the~ witnesses of their obligctions.-

5' This is a hearing before the United States Nuclear

6 Regulatory Commission, which is an agency of the United

7 States Government. The matters involved may be imr.ortant

8 to the public health and safety and to the economic

9 affairs of the region involved.

10 You have an obligation to tell the truth, the whole

11 truth, and nothing but the truth. That obligation is

12 supported by possible penalty for perjury.

13 Do the witnesses who are standing understand the

b)N- 14 obligation which we have just described?

15 WITNESS LIPINSKY: Yes.
s

16 WITNESS-TRALLO: Yes.

j 17 WITNESS ROTH: Yes.

18 CHAIRMAN BLOCH: All the witnessea have,

,

19 indicated chat they understand. You may be seated.

20 Whereupon,.

21 JOSEPH LIPINSKY

22 RALPH TRALLO

i 23 ROBERT B. ROTH
O
kl 24 were called as witnesses and, having been fiist duly

25 sworn, were examined and testified as follows:

.
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-1 CHAIRMAN'BLOCH: There was'a matter raised in e

2 conference before the-board concerning'whether or'not

) 3' Mr. Lipinsky is properly represented at this time'._ If

4. ~ Mr. Lipinsky could step forward, I think we would like to

5 . take that matter up now. . Welcome. LYou maybe-seated.

6 Mr. Lipinsky, I know from counsel's call-to me

77 yesterday you read the , order of the board issued Friday;

'8 in that correct?

9 WITNESS LIPINSKY: Yes, it is.

10. CHAIRMAN BLOCH: In answering there questions at

11 this time, the principal concern of.the board is to assure

12 that you are right now fully and properly represented by-

13 counsel in the sense that you would be able to tell

14 counsel anything concerning the facts of this case without
i

15 fecr that anything would be improperly relayed to some ;

16 other client of counsel, or that this would have adverse i

17 implications for your career.

18 Do you feel that you are fully represented by counsel,

19 and convey with him any facts relevant to this case?

20 WITNESS LIPINSKY: Yes, I do.

'21 CHAIRMAN BLOCH: Mr. Roisman, do you have voir

22 dire for this witness?

23 MR. ROISMAN: I do, Mr. Chairman.
-

v 24 MR. GALLO: I would like to object at this point.
|

25 CHAIRMAN BLOCH: Your objection, sir?

i

_.
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1 'MR. GALLO: The purpose of my motion at'thls

-- 2 point is to, first of all, object to the--process of voir

() I dire ior the record. 'I won't reargue that point. It was

.4 argued already.,

,

I
5 I would like to ask reconsideration with respect to jg

|.

6 whether or not Mr. Roisman or-any other party should be

7 permitted to conduct voir dire.

> .
.

should be permitted to ask
-

8 .It is my view that I

9 questions of the witness to elicit matters concerning the

10 issue at hand, and tnat secondly, and in-any. event, the

11 voir dire should be l'imited to.the board.

12 The reason I say that is for this, reason. The purpose

13 of the voir dirt , as I understand it, is to determine

14 whether or not Mr. Lipinsky is adequately represented'and

15 whether or not there's a conflict of interest in_that
a

16 representation, and it's really his interest we are
,

17 concerned about here.

18 Mr. Roisman, I would submit. is in a conflict situation

19 with respect to that interest And, by permitting him.to.

20 ask voir dire, indeed this witness is being put at

I 21 jeopardy in terms of his interest. And let me explain

22 that.

23 Mr. Roisman's client is interested in establishing if

i 24 it can, that Mr. Lipinsky was intimidated and coerced into

25 changing his position from his earlier trip report dated
.

A

w.. _ ..___,,.__m , _.m . _. _ y . ,,,.y, , ,-
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11 ' 1 August (8,i1983. That;is<the' objective'of.Mr. Roisman's

~2 ' client's interest in.fhii limited partiof'the case.--
Y M: .

,) 3 cIn'doing^that,'in pursuing'thatLquestion, he's

4 ! interested,.really, in' determining'whetherLor notL
_

-5: LMr.pLipinsky was.in-fact coerced-or.was not coerced.' '

4-

6 'Now that interest,'I-submit, is inconsistent-with the.<

.

L7. objective of trying to' determine'whether.or not -

8 Mr.'.Lipinsky was! adequately. represented.

i 9- . I submit ; that Mr. - Roisman -- that -it is not possible

10 . for Mr. Roisman:to keep separate, ~during his voir' dire,'

11 - his interest on behalflof his' client and his interest as
,

12- an officer of the court to pursue the conflicto question

13 with respect to Mr.-Lipinsky's representation._,
>

14 CHAIRMAN-BLOCH: Isn't-that because they are the

15 same issue? That is, .if Mr. Rothiin particular, or

16 Mr. Norris, participated in any course!of conduct which
,

17 had the effect of coercion, that that would both at the

18 same time establish the principal premise that Mr. Roisman

19 may be arguing and also establish that the representation

20 is improper?

21 MR. GALLO: That characterization of the issue

- 22 is exhetly my problem.
_

23 Mr. Roisman, by this voir dire, is going to be given

- 24 .two passes at that question; once under the guise of voir-.

25- dire and once under cross-examination, assuming that the

.



- ..

- .. .. . .

4 : .

4;
'

21142.0- '19599
-BRT

1 coaflict is not found to. exist. And I would submit.that-

2 the cross-examination is going to be. directed towards the.

.1( ,) 3' 'objectiveLof' seeking a conflict,'not for.Mr. Lipinsky's
.

4 sake, but for his' client's sake, and therein lies the
'

5 conflict. I think these witnesses, and particularly the

16 board witness -- and if there's a question here regarding

7 that: representation, . the- board should champion that -

8 objective and cause'and not leave it up to.one of the

9 advocates before the board to pursue it and it's on that

-10 basis that I would object.

11 CHAIRMAN BLOCH: If we were to segregate the
.

12 issues and say, all right, right now we will have the full

13 hearing with respect to Mr. Lipinsky's testimony on

14 coercion, by Mr. Norris and by Mr. Roth, would that take

15 care of at least part of your problem that there would be

16 not two shots at it?

17 MR. GALLO: Well, if that would mean necessarily

18 that the' conflict issue would either be waived or deferred,

19 at a minimum, and that we would go forward on the basis of

20 the evidence presented here as if no such question was

.21 raised wit.h respect to my representation of Mr. Lipinsky --

22 CHAIRMAN BLOCH: No, I'm suggesting we can take

23 that up as the first substantive matter and after we are

24 done with it we can consider if there isa substantive

25 problem.

s

_
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, 11. MR. GALLO: If_I may askia-question. . Assumingj

12' - thefboard foundLthere was no conflict question, would that'
r
.(]e:

. ~ - _

:3' .end the-cross-examination of'Mr. Lipinsky?-.-

4~ ' CHAIRMAN.BLOCH: Only-with respect to coercion'"

'5: byfMr. Roth and:Mr. Norris. We'd just-be'resolv'ing the
''

x 6 issuesL concerning possible coercion by: Mr. Roth~and

7H Mr..'Norris.
t

8' MR. GALLO: What would be left,'as;the board;

9' sees it,s as. issues to inquire about after_that was
,

10 accomplished?:*-

.

-11; . CHAIRMAN BLOCH -..Well,-I'm sure that you'

: 12 -understand what's"left.- We haven't made a secret of the
4

13 board'sEview. We issued an-oider aboutJproblems;that we,,

'

L%- ' 14 see. Mr.
-

Lipinsky has testimony about the substance of,

,

15 his~ change of views and how that occurred.. That has

16' .nothing to do with whether he has-been coerced by

17 Mr.'Norris or Mr. Roth.

'18 MR. GALLO: I understand the point the chairman

19 is making, but it is my view that,while'that might
20 accommodate my objection to two bites at-the apple,

21 so-called,' double opportunity for cross-examination, I

H22 still believe it's improper for Mr. Roisman, as an
4

_

23 advocate of an interest contrary to the interests of
.

'- 24 Mr. Lipinsky, to be conducting this voir dire assertedly

25 in Mr. Lipinsky's interest. That is patently in conflict

j , ,

t

n , e 4 r.e,,, e--i.v. %.a-,. ,, . ,**,w.. -, .r,,r.ya%-y-w6 w,,,..e v, .-.y%,,~. .m-
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1; there'and I'think'. unfair to Mr.~Lipinsky's.-interest. If''<

.

~

1: 2 - anything, the board-should-conductLit. .I reassert that'c

:n . .:(); L3L .' view.

14'
.

1 JUDGE GROSSMAN:': Excuse me()Mr.'Gallo;;-Is:it
~

e5 Lyour opinion-that there are'certain matters that'.can'only-

6 be asked onLvoir' dire and others;that can.be inquired into1

7 onTcross-examination? 'or[is~it'possible that the-

8 attorneys.can voir' dire on-certain. matters?'at-their

9 discretion or reserve itcfor cross-' examination, if;they.r

10~ . care to, giving -' themselves < two bites. at - the apple?

- 11: -MR. GALLO: Judge Grossman, it's.-the' naturelof

12. the voir dire that I object'to. Th'e. board has chosen to

_.

13 use-that term. I do not consider'it voir dire.-

. -14 Voir dire in the normal sense. deals with the question
~

15 of the witness'. competence'to testify; it deals with'the- '
;

16 witness' expertise to. testify, and those kind.of measures.

17 We are not dealing with that here. We are dealing with

18 the nature of the representation and the attorney / client

19 relationship between Mr. Lipinsky-and myself. That is a
i

20 highly unusual subject and in my opinion an improper.

21 ~ subject for-voir dire. And it's on that basis that I'm

22 objecting to the cross-examination by Mr. Roisman, and for

-. . 23 that matter any other member of the parties here.
.

24 JUDGE GROSSMAN: I think the point I'm:trying to

.- 2 5 make, Mr. Gallo, is that you usually ask on voir dire
4.

1

!.
|

y

a

',

. _ - ... .a . . _ , . . . _ . . _ . . . . _ _ . . , . _ _ _ . , . . _ . _ . ~ . _ , ..a.,_. .._ _ _. - . . . -
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1- matters 'that you - think should be asked up front, even

2 ~ though they can generally be'inquiredJinto on
. r ~,

- ( j, ~ .3- cross-examination later on. And it is not a question:of

4 two bites at the apple. >It's a question of taking things-

5 when'they more appropriately ought'to be heard.

6 In this case we are talking about representation by

7 counsel and I think it is only appropriate that we hear.

8 these matters right up front.

9 But I don't believe that hearing them on voir dire ever

10- requires:a waiver;of going into similar matters later on

11 in cross-examination, if in fact the substance of what's

12 being heard is going to be af fected by. that kind of

13 examination.
m

14 MR. GALLO: Well, Judge Grossman, I believe that--

15 we have two different opinions on the purpose of voir dire.

16 It is my understanding of the law on voir dire that, if

17 the witness' competence and expertise, for example, are

-18 not questioned at the time of voir dire, that a general

19 objection to the admissibility of the testimony is thereafter

20 waived.

21 If, during.the course of cross-examination, it is

22 possible to uncover some weakness in the witness'

23 competence, perhaps a motion to strike would be

24 appropriate. But in the normal course of things, voir

25 dire is supposed to deal with the matters I have mentioned.

- - - - - . -.
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'l And an attorney preparing for; cross-examination can't

2' ~ choose and pick when he's going to-do it. He essentially

(); 3 has to conduct'his.voir dire at~ the. opening shot or~he

4- waives it.

5 Judge'Grossman, if I may, just one final thought. I

c 6 think the essential. difference here is that the purpose of

7' theLvoir dire in to inquire of the representation and the

8 nature of-the. representation--and the existence or

9 . nonexistence of a conflict of. interest. If we go to

10 cross-examination, the purpose is to establish pressure.or

11 coercion'or what have you, for purposes of showing that.

12 this witness' testimony is not accurate, complete, and

13 indeed perhaps not truthful. Those are two far different

14 purposes. And that's the purpose; the latter purpose is

15 to advance Mr. Roisman's client's interest. That's not

16- what we are about for purposes of voir dire. And to

17 commingle those two interests is prejudicial to my client

18 and I object to it.

19 CHAIRMAN BLOCH: Mr. Watkins, if you would add

20 anything without being repetitious?

21 MR. WATKINS: If I may, Mr. Chairman,
4

22 Mr. Davidson, I would speak to that issue.
,

23 MR. DAVIDSON: We would limit our remarks, your

24 Honor, to support Mr. Gallo's objection. We believe that

25 there is serious question as to whether this particular
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1. issue'is a fit subject for voir dire rather than the

2 competence or admissibility-of the evidence'that a witness

(71

j 3- proposes.

4 In any event, it would be'our-view, and we believe t.ne

5 law supports.this, that in the context of voir-dire the

6' : party putting forward the witness bears tdum obligation to

7 conduct the'voir dire-to dispel the objections to'the

8 testimony and therefore it would be Mr. Gallo's' burden and

-9 not the burden of Mr. Roisman to conduct 'such voir dire.'

10 CHAIRMAN BLOCH: Mr. Roisman?

11 HR. ROISMAN: On Mr. Davidson's last point, if

12 that had been the rule we would have saved some seven

13 hours of voir dire by Mr. Davidson of Witness F. while we
Ok/ 14 were-in Glen Rose, so I assume that's not the rule. As to

15 the more generic question, whether we call it voir. dire or

16 whether it's treated as a preli.ninary hearing, it does
~

17 seem to me that it must go first. The issue is whether or

18 not, when Mr. Lipinsky is ready to testify under oath with

19 regard to the substance of the issues that are the subject

20 of this hearing, he is adequately represented by counsel.

21 And we have raise 1 the issue that there seems to be, to us,

22 based upon the notes of Mr. Lipinsky, an inherent conflict,

23 not a possible conflict but an inherent conflict.

b%/ 24 As I understand the board's ruling of last Friday, it

25 was'that that was not so obviously in arror that the board

I
i

|

. _ _ _ .



E

!
a

5
21142.0 19605 E
BRT 5

9

1 was willing to adopt Mr. Gallo's counterproposal which was j
E

2 " dismissed out of hand," nor was it so obviously correct y

||| 3 that the board was willing to. adopt our position, which
-

4 was that Mr. Gsllo could not represent Mr. Lipinsky. y
3

5 It still ' remains a preliminary matter. However it is -

m

6 looked at, whether we call it voir dire or simply are

7 convening a preliminary hearing on that issue, the fact is I

3
8 that there's a question here to be asked as between j

__

9 Mr. Gallo and myself asking the question; if chere's scr'.e d
m

10 ir.ternal conflict I'm not advising Mr. Lipinsky, so the
i

11 conflict doesn't seem -- if it's there, it doesn't seem to j
9

12 be a problem. $

13 But for Mr. Gallo to ask the questions, that's a 3
14 conflict. Because Mr. Gallo is then arking of the witners g

415 the question: Do you think that I can represent you d
j

16 without in any way infringing upon what you perceive to be -

A
- 17 your overall rights? And it's partly because I'm E

E
18 concerned that those questions have not been faced by 3

-

19 Mr. Lipinsky that there abould be voir dire. J
9

20 Now, if the board wants to ask those questions, I don't j
i

21 have any objection to it. It seems to me that the person ]
?

22 who can't ask them is Mr. Gallo, because Mr. Gallo is,

23 himself, the subject of the questions. So, his conflicts
| |

24 make it impossible..

25 I wasn't sure I understood what Mr. Gallo's description {.
4

E
A
i

;
s

' A
.

d
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1 of the conflict"was.between'the interest-of CASE, but it's-

2 exactly the"same concern that' caused metto. rise when'Mr.

( [ 3 Norris.was on the stand.and suggest that I was ' concerned

! 4 that we had.a witness before us who.was not represented-by
!'

5' counsel.- And I still raise that concern here.

6 It's not an ethical question, it's an effort to
~

7 postpone the occurrence of the event'that happened'with

8 Mr.~Norris~all cver again.

9 If it seems clear, as it does to me at this point, that

10 there are points at which Mr. Lipinsky, Mr.-Roth, and.

11 Mr. Norris have conflicting interests but all have to. talk j

12 - about the same subject, to have had the same lawyer put
'

13 them in an intolerable position. They couldn't all have

14 been adequately advised of their' rights.

15 CHAIRMAN BLOCH: How do you distinguish between

16 conflicting interests and conflicting views of the facts?

17 MR. ROISMAN: Well, I guess it han to do with,

18 ane, the question of how the witness is prepared for

19 coming to the hearing to answer the questions.

20 One of the concerns is the question of an advocacy

21 position; that is, that the counsel has an advocacy

22 position;-that the witness is a witness who expects to be

23 advocated on behalf of, where we hnve individuals, and

24 where advocating for all those different positions is not4

25 always together, then you have the conflict.

. . .

. . .
.

.
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- 'l Andsyou also have the second question of confidences;
~

,

2
'

2 whether or-not_the' witnesses are able to' fully share their

-f ) ;3- confidences.

4 If each' believes that their secrets will~not be told to
~

5 ~ the.other,-then either the attorney must violate thel

6 obligation to. tell the-:other every relevant' faci that he -

7. Knows, cr must violate the confidence.-

8 Now,.that's a conflict. That's an intolerable conflict.

9 I think that exists here as well.
~

10 We have interests of Mr. Lipinsky that should be

11- advocated that'are not the same as ihose of O.B. Cannon.

32 CHAIRMAN BLOCH:- How do we know they are not?

13 MR. ROISMAN: Well, that's the reason I'think

O\/ 14 you said I should do the voir dire instead of -- I made my,

15 points on those-in the conferenca call on Friday. And I

16 think that they were not dispositive, in the board's mind,

17 and so we are moving to this.

18 CHAIRMAN BLOCH: Thank you. Have you completed

19 your argament, Mr. Roisman?

20 MR. ROISMAN: Yea, with just this one last point.

21 Mr. Lipinsky is now at what, for lack of a better term,

22 we should call the point of no return. This is the moment

23 when Mr. Lipinsky must reconcile what at least in theory

24 is potential conflicts between the interests of O.B.

25 Cannon, the interest of Comanche Peak's owners, for whom

.

. . _ . . . . ~ - _ , . _ _ _ , _ . . . . _ . _ - - - . . . _ . . . . . . _ - _ , . . . _ , _
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: 1- ~ Mr. Lipinsky is . technicall'y ' an employee throughLthe -
.

2. consultingfcontract, and Mr. Lipinsky'.s:ovn1 personal

;(, ~ 3. interests =in his own-integrity and:his own professional
-

t

,4 ' stature,.et cetera, et cetera. 'And it is extremely

c5 'important':that he not---enter.that point.:4.thout, available

6- .to htm, the most unconstrained ~1egalladvice that;he;can!
~

x 7. :get. And my concernLis.he doesn't have that at this point.

8 CHAIRMAN BLOCH: Thank you. 'Mr..Treby?-

9' MR. TREBY:- In the Staff's view the question

10 here is.not one of advancing interests or whose nterests
'

11 are going to be advanced. The_ question >now is protecting

12 the right of Mr. Lipinsky. Does Mr. Lipineky have an

13' attorney with which he'is comfortable and whom he wishes

.O. 14 to have represent him. The board has asked Mr. Lipinsky

15 that question and he's answered in the affirmative.

16 If there are some further relatively narrow questions

17 to develop that point, I'm not sure it makes any

18 difference who asks them. But it seems to me that should

19 be the extent of the questions here, and not going.on to
;

'20 discover the differences in views that might have existedi

21 among corporate officials or anything. It's a narrow
'

$ 22 question and that ist Does Mr. Lipinsky feel comfortable
i

23 with the attorney representing him and with his
,

24 representation?

| 25 CHAIRMAN GLOCH: I think there are no matters

4

. - . . . . , . . . . . , . . - - - . _ . _ . , _ . _ , , _ . _ . _ , _ . . . . . _ . _ _ , _ . . . _ ,
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1 for rebuttal. There will be a brief recess in place.

2 (Recess.)
.

) 3 CHAIRMAN BLOCH: The hearing will come to order.,

~

4 The board has decided for purposes of voir dire. based on
,

5 Mr. Lipinsky's answers to the board, it . is al - riate for

6 Mr. Gallo to go first.

7 We do not approve of the objection that parties may not

8 participate t1cause the board has called this witness. We

9 have uniformly followed the principle that we seek the

10 support of the parties on seeking the truth in this

11 proceeding. We would like to ask the exclusion of the

12 witnesses before voir dire goes forward.

13 I would like to explain to the witnesses the purpose of
G
kJ 14 this procedure. The other three witnesses on this matter

15 are going to be asked at this time to leave the room.

16 There's a room in the back that they can enter. The

17 purpose of this is to prohibit witnesses from hearing the

18 direct testimony of the other witnesses so that they will

19 testify freshly, and of their own direct recollection,

20 what the facts in the case are.j
!

I 21 I would like to say one more direction about memory.

22 Memory is tne one portion of a witness' testimony that

23 most depends on his integrity. When you are asking(')
k/ 24 whether you remember something, you are being asked not

25 whether you told your counsel at an earlier tiro whether

.

W.-
__
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$ ' 'l) ;you.' remember .iit t it's whether:youcremember it now. And-if-

" '
4 I

2 you' don't' remember'something,;you are supposed to'say3that ' I,

: ,; :3 'you don't1 remember.,

4 If you.:say(that you-don't,.we'countLon you for the.7
-

. .

15. integrity:of yourtanswer that'you don't-remember, and it's
' ~

'not. that 'it 's an | adverse) fact that you are worried 'about. .6

-- 7 1It's that you1actually.' don't remember-at the time that you'1

r -are asked.

9. When the| witnesses' leave:we are. going to ask that no

10~ 'one will communicate with those witnesses concerning.anys

11' of the matters being testified in-this; proceeding.: None-
12 of the counsel or the: parties will talk'with those'.-

13. witnesses, and none of'the witnesses who have testified

-14 will talk'to any of.the witnesses who have not testified.-

. 15 Do any of the witnesses have questions on the

.16- obligations during sequestration? Mr. Lipinsky?-

17 WITNESS LIPINSKY: I assume that extends to the

-18 transcript also?

- 19 CHAIRMAN BLOCP: That's correct. The. transcript-
t ,

i- 20 should not be showed to the witnesses either.
!

!< . 21 Thank you.very much,~ gentlemen. You may be excused.
!~
' 22 (Witnesses Norris, Trallo and Roth leave the
:
,

23 room.)p.

t

, 24 CHAIRMAN BLOCH: Mr. Gallo, there's a problem

l' ~ 25- about the convenience of the witnesses. Do you know anyone

:
h

1..

E . -

. . _ _ . _ _ _ . . _ _ _ , _ . - , _ _ _ - _ _ - - . _ , - - _ _ - - - - -
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I who issnot' associated'with the case that can see that'they.

[- 12 'can-have water brought to them and things of that sort?
|.p
!s( ) 3 MR. WATKINS: Do we understand they are being

4 'taken down the hall'and' ushered.into a room?

5 CHAIRMAN BLOCH: Yes.- There is a room.just

6 outside this room to my left. d

7 Mr. Gallo, you may proceed.
1

8 VOIR DIRE-EXAMINATION-

9 BY MR. GALLO:

10 0 Mr. Lipinsky, when'did you and I meet for the

11 first time to discuss my representation of --

12 CHAIRMAN BLOCH: Mr. Gallo, I think that the

13 microphone is at long distance.

.O 14 BY MR. GALLO:

15 0 I'll. repeat the question.

16 Mr. Lipinsky, when did you and I meet for-the first

17 time to discuss my representation of you as an individual?

18 A Around mid-October of this year.

19 CHAIRMAN ELOCH: Mr. Gallo, now I think your

20 mike is off.

21 MR. GALLO: The wonderc of electronics.

22 CHAIRMAN BLOCH: The answer was around June of

23 this year?

24 THE WITNESS: No, sir. Around October of this

25 year. Mid-October.

.
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b ;1- _ CHAIRMAN BLOCH: Sorry.;
'

^A s.-

' . . - 2' BY MR. GALLO:'-
'

1

.

~

3- Q -And-what.was the-nature;of_that: meeting:Lcan-.you-

.

ci i explain'it?
' ~

. .
6 - + .

ip -5
~

A .Es'sentiallyLit.was;the'first time'we had met:
O
. 6. shortly after Cannon ---and'it~was an.. interview-type,

~

-

t - ,

,' 7 situation.
1

8' !Q sWas there:anybody.there.besides you and me,,

1

9 Mr. Lipinsky?'

.

. 10 A. No..
t

. - 11 .Q. What kind of conflict did we talk about during ^

12 that n.eeting?p
4

.

13 A. We discussed'if, in the event a conflict did.

i {d' . _ - 14 arise between my. interests or Cannon, or my interest or;
o

| -15 Mr. Norris -- und for that matter between Mr. Norris and
l'
l' 16 myself, the reverse of that, you would identify that

i 17 conflict to me or to Mr. Norris or to Cannon, whoever had
;,

f 18- the conflict, and at that point you may or may not have
4

i 19 been able to' represent me.
i *

2 20 0 Were we talking about a potential conflict'of

: 21 interest, Mr. Lipinsky?

22 A Yes. ^

!'
23 Q As opposed to an actual conflict of interest?

,

. .

! '

L .24 A That's correct; yes.
i

b 25 Q Did you have an understanding as to what the
L *

i

!
I

i

! -

l'
,

-., .,3 .* , * - y --..-4., e. c. ---.,-...,-.r ,,s. >.,-.-,--.-,,,,-,,,,-,..,-,..-,-,--rw< ,e,--%,.,,e--..,,or--. wm-- e e r-, .% y,%%.,-.m.-,.,--.i.-,-w..-.
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.l. conflict was that I was' referring to,fand, if so, would

~

2 -you-.tellime what it was?

E - 3 A Yes. There was a possibility that my testimony..

4 vould contain something-that would be contradictory or

5' detrimental to the testimony of Mr. Norris, or Cannon --
.

-6 I'm not picking on Jack in particular.-

7 'And, in the event that arose, you would have to-

-8- disqualify yourself or point out to.me.that you would not

9 be aole to represent both positions. .

10 0 Do you recall if we discussed this matter again

11 after the mid-October meeting?

12 4 Yes, we did. When there was another interview

13 when yourself and Mr. Thornton interviewed me,.the first
t'' 14 time I came down to your office. It was identified also

15 at that point and we discussed it again in some detail as.

16 of, I believe it was Friday. More -- reaffirmed what you
'

17 had previously told me.

18 0 Was it -- to your memory, was the last

19 discussion before or after the telephone conference call I

20 mentioned to you was going to occur?

21 A I believe it was before.

22- 0 So, if I understand your testimony, we discussed

23 this potential conflict of interest on at least three

24 occasions; is that correct?

I.
25 A Yes, that is.

!

4

- , - , , , - - - - - - , - , - . , , . , . - - + - ~ - , - - - , . - - -,e, ,r,.-, <,,,-----,-,m-,-e~ . . , - - - - - . , - - , , . , -,.,c.. ..--..,-
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1 0-~ Now, what was your reaction, Mr. Lipinsky, to my

2 statament'that if the conflict were to arise,.that I would

rw ~

_t j' 3 a6 vise you of the conflict and we would have to determine

4 the representation at that point because I couldn't,

5; represent both interests? -What was your-reaction to that

(i advice?

7 A. Well, I'didn't have a real problem with.it as

8 -long as you represented'me both as an individual and as a-

9_ company. And you would identify that conflict to me, then

-10 I wouldn't have a real problem with that at all.

11 0 .Did that mean you would have to trust me to

12 identify this conflict to you?

13 A Yes. I don't have any problem with that,.having

-O 14. dealt with you in the last week or so -- more than that,

15 even; I'm very comfortable with your representation.

16 O Since mid-October?

17 A Since mid-October; that's correct.

18 O Now, Mr. Lipinsky, let's talk about whether or

19 not as has-been suggested that an actual conflict exists.

20 It has been pointed out that, with respect to your

21 August 8, 1983 trip report, that Mr. Norris believes that

22 your criticisms of Texas Utilities were not based on

i

.

23 adequate informacion. Is that your understanding of

24 Mr. Norris' position?-

| 25 A Yes, it is.
i

i

l

, , . - - _ , - . _ _ . . - . - _ . , , - - - . . _ _ , - . - - . - , - . . _ . _ , , . , _ . _ _ _ - . _ .
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:- 1 -. Q- 'Is that your position?

1! - J( No.
p.
Q 3~ .O- What-is your position?'

,.

,
.

-

4 A .My position |is at the . tia:e 'of my trip I had _-'
~

. 5- addressed some < concerns or problems,: if you will, that I

'6' feltishould-be addressed or were'important enough to be

'7 put in my trip report. .|

8 O .So you.believe that,the concerns' indicated in.
~

9' your trip report atLthe time:you wrote your. trip report

10 were. appropriately: written; is that correct?-

11 A Yes.

17 0 Well,- it would appear that there is a conflict

13 between Mr. Norris and yourself on this' matter. Does this

14 bother yoa in any way, in terms of my representation?

15 A No. I don't believe there's a conflict. There

16 is a difference of opinion or views with regards to

17 whether or not my position and the state of my trip report-

18 had a factual basis or had merit. And at that point Jack --

19 i4r. Norris and I disagreed. However, my understanding is

20 that this is an intimidation proceeding and Jack and I.

21 don't have any conflict with regards to intimidation.

22 0 Let's clarify the last point. Do you believe as,

23 you state in your testimony that you were not intimidated

) 24 into changing your position, in your affidavit, for

25 example, that's reflected and dated September 28, 19847

_
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l- A That's correct.
,

4tn 'O Is that your-understanding of !!r. Norris'

- n'
- ) ~3- position as well?.

. . ,

4' A Yes,-it is.

5 -Q Is it your understanding -- strike that.

6 Do you know'whether or not_for this particular

7 proceeding that you are-a' witness in, that -- whether or

8 not the board will decide whether-you are right or Mr.

9 Norris is right on the question of -whether or not your

39 comments had an. adequate basis, back -- as written _by you
~

11 on August 8, 19837

12 A To my understanding that's not'the~ scope of this
'

13 hearing.
'

14 0 Let's refer now to the question of revising the
.

lj trip report --

| 16 CIIAIRMAN BLOCH: Mr. Gallo, the point that was
d

17. just made escapes me a little bit. Was the suggestion to

18 the witness that that would not be a fact that we might

19 have to find and that might he relevant to this portion of

20 the proceeding?

21 MR. GALLO: The point is, is that.that

22 particular point, who is right or who is wrong on that

23 point, is not at issue in this case. You might have to

i 24 find as a subsidiary factual matter, but certainly net at

; 25 issue is whether er not one or the other is right.

;

J
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| 1 CHAIFMAN BLOCH: That's not the principal

2 prnblem. We could have to decide which of the two

[ 3 witnesses is more' credible on that issue. We might have

4 to decide whether or not you were justified in your

5 initial trip report and whether that has implications in

6 this case. i

1

7 Does that change your opinion as to whether there might

8 be a conflict?

9 THE WITNESS: No. That would be a decision that

10 you would render. Mr. Gallo would not have to represent

11 myself or Jack for you to reach that decision.

12 CHAIRMAN BLOCH: Mr. Gallo, please continue.

13 MR. WATKINS: Your Honor, we don't want to let

{}\/ 14 that be said without interposing an objection. It sounds

15 a lot like, to me, what you just said -- and I think this

16 is clear also from Friday's order -- we are going to be

17 trying the merits of the paint issues identified by

18 Mr. Lipinsky in this hearing. And that's inappropriate.

19 CHAIRMAN BLOCH: They could be relevant only to

20 the extent of determining whether or not Mr. L1pinsky, in

21 good faith, had honestly changed his views or whether he

22 was doing that because of pressure placed on him.

23 MR. WATKINS: That is the issue. But what you
O
\_/ 24 have just said was: Were the concerns expressed by

25 Mr. Lipinsky to begin with legitimate concerns or
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11E illegitimate concerns?- Andithat, it seems-to me, involves-

2 a judgment.on the merits. It?does' involve a judgment on

:/'\ :

-(~.<.)! 3 the merits.:. -

-4 CHAIRMAN BLOCH: Thank you for the clarification.

5. 'BY'MR. GALLO:~
,

6 Q. Mr. Lipinsky, turning now.to the-controversy-

:7 over signing;the revised version.of-the trip report, and

8 I'm referring-.to'.the_ controversy between you and Mr. Roth.

9 'MR. GALLO : -Judge Bloch, to. facilitate
.

10 . understanding on this| conversion 11 thought it might be-

11' useful- if both versions of the trip. report were available

12 to the. board apparent as.an aid. I do not intend to

-13 introduce them in evidence, but it seems to me'it-would
.

N - 14~ ' facilitate understanding if they.were available for
.

f 15 reference as'the witnesses are asked questions.

j 16 CHAIRMAN BLOCH: I think it would be helpful for
;

17 the appeal record if they are bound in as exhibits. Just,

18 the last page which is the one in which'the page'was made?
g
'

19 MR. - GALLO: I have no objection to that.
;

i 20 CHAIRMAN BLOCH: If we could have the last page

21 of that bound into the record, I think that would be.

- 22 helpful.

'

23 MR. TREBY: Mr. Chairman, this is a new reporter.

24 Perhaps we ought to clarify for this reporter that, by " bound

* 25 into the record," you mean at this very point in the

i

P
<
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- L..l ' record,-and:not;at.the end of the-transcript.

-2.' CHAIRMAN BLOCH: Thank'you,:.Mr. Treby.:

p)| .3_ CHAIRMAN BLOCH:--And I think probably we need--(;

4 anmething to help' us . to' clearly identify which version we

._.~5_ are talking about.- Would you.like to call one "A".and one--

,

t

6- '"B"_just'atithis point-in the record?

f7 MR.oGALLO - I'll do that, Judge Bloch.

~

,
8 I would like :to' identify as OB~ -- I guess it would be

! 9 .nore appropriate to call it- J.P. - Lipinsky Exhibit Number '1,
i

10 :as page 4 of>the August 8, 1983 trip report; and Exhibit.-l*

1

11 is the -a page14 of Exhibit l'is the page with '
-

:
1 - . ..

12 Mr.:Lipinsky's signature on it.
~

2

| 13 I would like to have marked for identification as J.P.
,

- 14 Lipinsky --
_

.

15 JUDGE GROSSHAN: Excuse me. That's J.J. Lipinsky.

16 MR. GALLO: Thank you, Judge Grossman. J.J.

.
17 Lipinsky Exhibit 2, page 4 of the August 8, 1983 trip

i 18 report. This page has no signature on it and there's a

19 variance between the summary paragraph 2 on this page, as

: compared to what I have marked for identification as J.J.20-

i
j 21 Lipinsky Exhibit Number 1. L

I

22 CHAIRMAN BLOCH: For ease of reference, why ,

23 don't we bind in the whole Exhibit 1 and just the last-
,

i- .24 page of Exhibit 2.
!

25 MR. GALLO: All right. I'll modify the offer,

,

-

t
- ._ - - . . _ _ , _ _ _ _ _ . , . . , . , . . . . _ , _ .,._,...,_,..-.._,...___........,__._.__,..,..m.,_,.____...._,.,,.,,.-,,m_m_ --
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1 or the identification on that basis.. -

2- CHAIRMAN BLOCH:.. That may be done at this point..

3 . (JJL-1'and JJL-2 identified.)'
'4 - MR. GALLO:- I.take it, Judge Bloch,-they will be

5 bound into the transcript at this point.as' exhibits as
,

.6 identified?

'

7 CHAIRMAN BLOCH: Correct.

8 (The documents follous)

9

10

' 11
1

j - 12

: 13
1

14
4

154

16

i 17
,

18
1
3 19

20
:

I
! 21

{ 22
:

23*

) 24
i

25
,
.

!

!
4

4

4

,

4
- - + , y,--,- ,m wyv ---,,----,,-w,n,-nr-,--s--~~w,w,.~r ,----e-wn-..- -.re.emy.-vm---, ..,r , m,mwn,m.-,v~ .,e-.s
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! \. TO: R. B. Roth cc: J. J. Norris -

FROM: J. J. Lipinsky
A
U SUBJECT: Trip Report 00C Job No. H8301 (Comanche Peak Unit 1-Glen Rose, TX)

The writer was on the subject site July 26, 27, ano 28,1983.

The following individuals were met while on site:

M. R. McBay (TUSI) Engineering Manager
C. T. Brandt (EBASCO) Project Non-ASIE QC Supervisor
Gene Crane (TUSI) Construction Pasident Manager i

,

*

Jerry Hoops (EBASCO) Personnel
John Merritt (TUGCO) Manager of Start-Up "

T. L. Miller (EBASCO) Paint Inspector
R. Tolson (TUGCO) QA Manager
Mark Wells (Gibbs & Mill) Engineer
Harry Williams (Gibbs & Hill) QC Paint Supervisor

The following activities were performed while on site: y

July 26, 1983 - Meet C. T. Brandt (Ebasco)'-

(O '

- Walk site with Har Williams (Gibbs & Hill) -

h- - Meet R. Posgay (00 - discuss painter cualifications and
site conditions / problems in general

- Meet Mark Wel b (Gibbs and Hill) '

F.et Badged

July 27, 1983 - Walk around site - observe work on polar crano and dome
- Grief meeting with R. Tolson (TUCCO) and C. T. Brandt

(Ebasco) - preliminary assessment by J.J.L. that Comanche
Peak has ptoblems in areas of matr.ial storage,
workmanship (quality of work and painter qualification &
indoctrination), not satisfying ANSI requirments and 4

possibly coating integrity. All of above could affect
NRC licensing to which R. Tolson replied "That's not my
job or concern".

Also discussed former OBC employees with emphasis on T.
L. Miller (Ebasco). R. Tolson (TUCCO) asked JJL if JJL
would rehire T. L. Miller (Etasco). JJL replied

n " Depending on circumstances, yes". C. T. Brandt (Ebasco)U volunteered to have T. L. Miller (Ebasco) at the airport
,

'

by three o' clock.
,

.

\.

J
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196227,7 July 27,.1983 - Go'through project specifications
W - Meet with swing shift inspection personnel '

- Observe swing shift work on polar crane and done

O '

' July'28, 1983 - Meet-J3 and give run'down on observations and potential
problem areas )

- Meet with Mark Wells (Gibbs and Hill) and go over -
, specification 2323AS31 and FSAR commitments to ANSI

Standards. ANSI N5.12, 101.2, 101.4 (which ties into,

'

N45.2) and Regulatory Guide 1.54 are referenced in,

'either the specification or.FSAR.
:
L -Advise JJN on specification /FSAR commitments |

; -Meeting with J. Merritt ('UGCO), G. Crane (TUSI)
i

R. Tolson (TUGCD), M. McBay (TUSI), JN, J1,
.

A) JJN gave introduction which included the fact that the,

,

i Comanche Peak site is committed to ANSI requirements
and JJN then attempted to turn over discussion to J 1 .

|
,

B) J1 started by stating that based on observations and,
*

specification / ANSI connitments that there are areas for,

people to be concerned about at Comanche Peak.
.

JA briefly reviewed fur the individuals present that.
!

'

CBC has had extensive experience on nuclear projects,'

j. and that OSC is familiar with various means/ methods of
satisfying ANSI requirements.

!' R. Tolson (TUGCO) asked for examples of specific'

; problem areas or items.
)
'

i J1 replied that specifics cannot be given without a
i

thorough review / audit. However, described problems
| with material storage, paintar -

! qualification / indoctrination, possible documentation
| deficiencies, and morale problems. |,,

C) JJL indicated that by Brown and Root estimates, only 34
'

|'
out of 452 individuals are of any value as painters.
J1 also stated that if quality work is put in place

; then they would be a long way to resolving site'

problems. Further J1 stated that there is currently a
O "No Win" situation on site between the craft and QC

1 Inspectors, and even though this sounds corny, Brown
{ and Root needs to develop a " Win-Win" situation.

I

!
:

|\[

:
9

!
4

s

I

-- _ -.-,- - , _ ,,_.. - ,,,_,__.-. . _ .-.m .
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Coaversation at this point took off an the areas of.

N assuring that individuals putting work in place are
doing an adequate job or get disciplined, and changing
morale.

( .

' m> 0) Discussion then centered on what if any changes OBC
,

would recommend for the specification. Essentially
Brown & Root is happy with the level of enforcement /
inspection currently in foue for the specification /
procedure requirements. Also a change in the
specification this late in the game would only confuse
matters on site. JJN to come up with a DCA for
touch-up.

E) Problems with the quality of the air supply (takes up
to half,of the shift to have the oil problem corrected)
were discussed and how to correct same.

F) Availability aad qualification of inspection personnel
was discussed. JJN suggested that J. Coogan (BEI) may
have some people available. J. Merritt (TUGCO)
suggested J. Cocgan contact Jerry Hoops (Ebasco).

-Meeting with J. Church (TUGCO-VP) J. Merritt (TUGCO)
JJN, JJL

A) J.Merritt(TUGCb) reviewed /summarizeddiscussioriof
~

earlier meeting.
8) J. Merritt (TUGCO) directed JJN/0BC to tjo no more

(other than recommend alternative air rupply) until
notified by TUGCO.

The following are the writers ob:ervations/ opinions as a result of this
site visit:

A) To some extent a parallel can be drawn with Comanche
Peak and Zimmer. Comanche Peak is doing inspections to
tne degree that they (Coman::he Peak) are ( amfortable
with ur will tolerate. However in the real world there
are requirements that have to be satisfied, and in at
least the areas of material storage, painter
qualification /irdoctrination, documentation and
traceability indications are that Comanche Peak falls
short in adequately satisfying these requirements. The

(d writer's opinion is that management at Comanche Peak~N

has deluded itself into thinking everything is alright
or it will all coma out in the wasn. The fact that
management attempts to squash any efforts to point out
quality problems (No NCR;s, QC reporting to production,
etc.) to some extent confirms the above, and has led to
a morale problem with the inspection staff.3

N
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j B) Almost everyone in the inspection staff is looking to get-'

out of'Comenche Peak. The inspection staff works 60-70s -

hours a week. You can't work people on an extended basis
even with high salaries (apparently only a few stay a whole

O' year). In addition to the long hours the inspectors
contacted by the writer (other disciplines included) all
have a low opinion of the quality of the work put in place,
and in effect are keeping quiet until they can find'another
job. .

C) The writer did not feel comfortable with the way JJN
presented the ANSI requirements. This has been discussed
with JJN, and to a certain extent the writer feels that at
the least the menner of presentation was counter productive
to Cannon's efforts. The writer would like to state for

.the record thst OBC does satisfy all applicable ANSI
requirements and has done so on numerous nuclear projects.

D) JJN and JJL discussed the possibility of OSC performing an
in-depth. audit. The writer cannot recomend an audit at

.this time because B&R is hostile to the idea and no action
would be taken by B&R on problems / concerns detected during .
the audit.

E)
'

High DFT of CZ#11 is power ground to acceptable OFT. This
wouldburnishorpol}shthezinc,andpossiblyresultin
poor adhesion of the top coat.

F) Old Phenoline 305 (between 1-2 years old) is being
topcoated with new Phenoline 305 with little or no surface
preparation (solvent wipe).

,

SLM MRY:

1) This trip was not as productive as the writer had hoped.
Often the writer felt that B&R wanted to buy the "right" i

answer. This is substantiated to some_ extent by the fact Ithat they did not try to utilize the expertise and/or
experience of the writer with regard to Quality
Assurance / Quality Control, and the attitude of the B&R
management (especially Quality Assurance).

|
-

2) If OBC tries to obtain a contract on this situ, the writer

O would suggest that it be a rework contract because it will
be impossible (by all indications) to salvage what work is-

currently in place.

*
-

),

U '. . L pinsk |
Qu ' i Assurance Director '

J 1.

. -_- -__ -_ _._-- -_,. _ . - .- _ - - - - - - - -
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B) Almost everyone in the inspection staff is looking t'o get
/ 3 out of Comanche Peak. The inspection staff works 60-70 l

! hours a week. You can't work people on an extended basis
even with high salaries (apparently only a few stay a whole(, ) year). In addition to the long hours the inspectors

'' contacted by the writer (other disciplines included) all
nave a low opinion of the quality of the work put in place,
and in effect are keeping quiet until they can find another
job.

C) The writer did not feel comfortable with the way JJN
presented the ANSI requirements. This has been discussed
with JJN, and to a certain extent the writer feels that at
the least the manner of presentatjon was countar productive
to Cannon's efforts. The writer would like to state for
the record that OBC does satisfy all applicable ANSI
requirements and has done so on numerous nuclear projects.

D) JJN and JJL discussed the possibility of CBC performing an
in-depth audit. The writer cannot recommend an audit at
this time because S&R is hostile to the idaa and no action
would be taken by B&R on problems / concerns detected during
the audit.

E) High DFT of CZ#11 is power ground to acceutable DFT. Thisq
1(y would burnish or pol,ish the zinc, and possibly result in.

\'. >
poor adhesion of the top coat.

F) Old Phenoline 305 (between 1-2 years old) is being
topcoated with new Phenoline 305 with little or no surface
preparation (so'. vent wipe).

SUMMARY:

1) This trip was not as productive as the writer had hoped.
Often the writer felt that B&R wanted to buy the "right"
answer. This is substantiated to some extent by the fact
that they did not try to utilize the expertise and/or
experience of the writer with regard to Quality
Assurance / Quality Control, and the attitude of the B&R
management (especially Quality Assurance).

.

2) Should OBC be invited to perform any site work, the writer
would suggest it be a rework contract, as opposed to a
continuing of the present operations, since it appears-

,

improbable that the work currently in place is salvagable
to any meaningful extent.

i

t

\ .,

L
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1 'BY.MR. GALLO:

2 O' Mr..Lipinsky, do you have Exhibit l'before you?

(); :3' This:is the one where page 4 contains your signature?

14- A Yes, I do.

5 ~ CHAIRMAN BLOCH: .When you say'"his. signature" ---

6' oh,;I marked it in the wrong order.-~So the one that's

7 marked' Exhibit I has the OAD-83-0096 on top;Eis that

8 correct?

9 MR. GALLO: That's correct, your Honor.
-

~10 BY MR. GALLO:

11 Q Mr..Lipinsky, is Exhibit 1 your trip report as

12- written by you on August 8, 19837'

l .? A Yes,.it is.

14 O And can you explain to the board what Exhibit 2

15 is?

16 A Exhibit 2 is the trip report as modified by

17 Mr. Roth during our telephone conversation with

18 Mr. Merritt, I believe on October 12 of '83.

19 0 What is the nature of the revision that you are

20 referring to?

21 CHAIRMAN BLOCH: I'm sorry, before we go to that,

22 what is the source of your information that it was a

23 conversation with Mr. Merritt?

24 THE WITNESS: My weekly summary activities, sir.

25 CHAIRMAN BLOCH: You didn't learn it from your
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1- own sunmary that he had spoken -to Mr. Merritit? '

2 THE~ WITNESS: I wasLin.the' room'at the-same time.
/^\
j ) 3 CHAIRMAN BLOCH: - He was on the telephone with

41 Mr.'Merritt?'

5- LTHE' WITNESS:| -ILbelieve it's'in'my testimony.

0- . CHAIRMAN BLOCH: - And you know it was - only'

7 Mr. Merritt' that was on the other end of the line?
-

8 THE WITNESS: 'I don't know for sure. We were'on1
'

-

9 a squawk box in Mr. Roth's office. Mr. Roth and I were

l'O the only ones on our end and Mr'. Merritt was the only one

11 speaking on the other end.

12 CHAIRMAN BLOCH: Thank you.

13 BY MR. GALLO:

14 Q Looking at Exhibit 2, can you identify for me

15 the change that you referred to?

16 A It's the very last item, item number 2 under

17 " summary." Mr. Roth modified the wording in Exhibit 2, I

1R believe it is -- the one without my signature -- to read

19 how it is now versus how I had originally written item 2

20 under " summary."

21 Q Now, at the time of the discussion with Mr. Roth

22 about changing the trip report, what was your feeling-or

23 reaction to the change that Mr. Roth had made?
.

24 A .The change --

i 25 Q Yes. Go ahead.

,

*
7

.
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A. I'm_sorry. The change by itself wasn't that big

2: of'a deal as far as I'm concerned. I mean, it's an item
s :

- -3 that'Mr.'Roth really has responsibility, from the

4. _ corporate standpoint, as far as wording.- It didn't change
~

5 the contentL of ny report. RHe didn't address any. quality

} 6 ' items,-that-is, .or any of the concerns I initially raised.

7 What he did.was, he. modified the wording from appearing
~

8 that -- the way'I had worded it. Mr. Ro th ,' I-assume, was

I'~ 9 concerned that:it would appear an attempt by Cannon to
.

10 obtain more work, where that wasn't the case. And Mr.

11 Roth modified the wording to reflect that.

12 CHAIRMAN BLOCH: That's not all he changed

13 though, was that, about.the work?

14 THE WITNESS: No. He added a phrase in the

15 center as to where -- in the' text, sentence. .But still

16 and all, that's not a real large change, or a change of

17 any meaning or intent of the text.of the report.

18' BY MR. GALLO:

19 Q Let's be clear on this point, Mr. Lipinsky. Did

20 you deem this change as an important matter, as to your

21 responsibility as a OA manager?

22 A No, I did not.

23 O Can you explain why not?
,

, _
i

.\ 24 A Because with regards to contracts, attaining

25 contracts, that's not really in my line of work.

|

Jh

!~

, , . . .- -- - , , _ . . . _ . . . _ . _ . _ . _ _ . _ -
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.1 ~ Essentially it's'a-decision for Mr. Roth, Jack Norris---
,

2- somebody in the-production end of our company would be-
. r~~. |

(_)_ 3 concerned with. I

14 Q. If'I look at your original version of the
,

'5 paragraph in' question, it indicates-that'you are maling-

6 the recommendation that there tm a reworked contract

"7 because it'will'be impossible ~by all' indications'to

8 salvage what work is in place.

9 Isn't that a Quality Assurance statement,.Mr. Lipinsky?

10 A What I was concerned about'there was-if, in fact,

,

11 . you had to perform a rework on a patchwork-type ba' sis, it

12 would be easier from a documentation standpoint, of an'

13 actual working standpoint, to rework the entire surface

o 14- rather than try to save small portions of a surface and
,

15 try to' document what small portion was saved.

'

16 Q Doesn't that concern have QA implications,

| 17 Mr. Lipinsky?
!

18 A To the extent that you have to be concerned

19 whether or not you document a piece or an item that was
i

20 saved; yes. But it can be documented.

21 Q So in your judgment,-this was primarily a

# 22 concern on a commercial aspect? Is that.my understanding

23 of your testimony?
.

s_ . 24 A Yes, that's correct.

'

25 O Why did you object to signing the revision,_then,

4 '

4

''r- - " ~ = - + e v. 1r r v-*~ t - v -*4*1 m v 9- = = - * w + -+-gne it- t-c-+tv- wr*e* 1 w -e-*-- '+se*-- -e-
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15 as proposed by Mr..Roth?

2 A ,I was concernedsthat the date'on the Exhibit 2.
~

3 ' had ^ not | been - niodified'' or, as thought of later,.that the

.4 revision was not indicated. ''And-I was concerned'that a-

5 third party,_looking;at this, would construe that-two

6 documents bearing ' the same date, if I had signed both of

7 them, .that there might have been a problem.with that.

8 : Additionally, I was aware that this. document,1 Exhibit 1,

9 you know, was apparently already out.

10 .Q- 'What:.do you mean by "out," Mr. Lipinsky?

11 h That the Nuclear Regulatory Commission,.

12 particularly Mr. Driskill.and Mr. Griffin of theLNuclear

- 13 Regulatory Commission, were aware of it.

'

14- 0 Did you~ ultimately sign Exhibit 2, Mr.;Lipinsky?

15 A No, I.did not.

16 O Is it fair.to say that Mr. Roth and you had a

17 conflict over whether or not Exhibit 2 should be signed by

18 yourself?

19 A Yes, we did.

20 0 Well, does this conflict that you just-

21 acknowledged in any way reflect adversely on your

.22 confidence in my ability to represent you with respect to

23- th!s matter?

24 A No, it does not. Mr.-Roth wanted me to sign the

25 modified version of my trip report. Ultimately we reached

,
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1 -an-impasse. I'did not, sign it. There's no conflict there
~

2 between Mr. Roth and myself. Mr. .Roth acknowledgns he

p)4, 3 wanted me to sign the modified version of the trip report-

4 and'I did not' sign it. .So I don't know how there could be

5' a conflict.
!

6- O Are_you free, based on my advice, to explain |
1

7 your position with respect to this matter in an open~and

8 free manner?

9 .A Yes. In fact, we have on more than one occasion,-

10 with.the matters at Cannon --
%

11 CHAIRMAN BLOCH: With what?

.12 THE WITNESS: Between Mr. Roth, mysclf Ralph3

..

. 11 3 Trallo, Jack Norris, and there has been a give and take.
!O
;V 14 I haven't told Mr. Gallo something they are not aware of.

15 BY MR. GALLO:

16 O Are you free to, based on my advice, to answer

17 any questions this board might allow with respect to this

18 matter?

19 A Yes, 1 am.

20 0 Do you-feel, to use Mr. Treby's term, " comfortable"

21 with respect to my representation with respect _to your

22 . personal interest as compared'to and as opposed to the

23 interest of Mr. Roth and O.B. Cannon with respect to this

24 trip report matter that we have been discussing here?

25. A. Yes. I don't have any reservations at all with

_. . . . . . . . . .. .. .. .. .

..
.
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-l your representation of me.

2f Q Can you explain why not?

. j,) 3 .A- Because essentially I feel that you are a;

~4 qualified attorney and it would-be up-to you to identify-

5 any conflicts:that might arise, or became apparent, for

6- your'own integrity. B;ut I don't have any problem with

7 your ability to do'that.

8 Q .How-about a conflict that exists now? Don't you

9 believe a. conflict exists now?

10. A No, I~do not..
.

11 0 Can you explain 1why not?

12 A Essentially because, with regards to the matter
~

13. of intimidation and harassment, there's no disagreement

Os 14 with'any of the parties in Cannon. My interests aren't

15 different from those of Cannon. There's no difference'of

16 opinion on the matter at all.

17 O How do you know that I won't take advantage of
.

18 your personal position to the benefit of O.B. Cannon or

19 Mr. Roth on this matter?

20 A I have your assurances that that's the case.

21 O So you are trusting me again; is that correct?

22 A Yes.

23 0 Do you accept that trust of your own free will
O
(_/ 24 on this' point?

25 A 'Yes, I do.

|

'l
l

,--- . . . - . . . . . . . .- . . _ . .
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l- 0 As well as with Mr. Norris?

2 A Yes.

(f 3 O This-is an important question now. You.ought to
1

-4 'think of it again-before you answer it. Consider the |

5 question repeated. . |

6 A Yes. I don't have any problem at.all.

|
7 O Have you conveyed to me during the course of i

8 our -- my representation of your personal interest, any

9 confidences that you did not want disclosed ~ to either O.B.

10 Cannon, Mr. Roth, or Mr. Norris? '

11 A There was one item. I don't know if it was a

12 confidence.

13 We had discussed a remark I had made with regards to

14 professional etiquette, or activities of Jack, withs

15 relation to myself --

16 0 Jack -- you mean Mr. Norris?

17 A Yes, Mr. Norris. I'm sorry. And, as a result

18 of the board's motion, what I had done is I went and I

19 discussed it with Jack. It wasn't a conflict, in my

20 opinion. But in order to, you know, prevent there being

21 any shadows cast on representation, I discussed it with

22 Jack. And, you know, there's nothing -- no conflict --

23 there's no information I have withheld or provided to

24 -Mr. Gallo in confidence that the other members of the

25 Cannon organization are not aware of.

._ _ _ - . __ _ _ _ _. ._, , .,,
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1 -CHAIRMANIBLOCH: ,.When,you saidl"the? board's.

_ 2~ fmotfon," you were referring to:the order:we .fssued last'
v

'is that correct?:
:

g J.
. .

3- Friday; -

,

,

4- THE WITNESS: .Yes.

5- BY MR. GALLO -
I' . . . . . . .

~6 - Q ;On the basis-'of the. questions I have' asked and'
-

-

~

7_ your answers to-those questions -- strike that. - Let me.

8 askLone other711ne of' questions.z

9 Mr. Lipinsky -- may- I have a' moment,- your Honor?

10 (Discussion-off the record.)- ;

11 BY MR. GALLO:

; 12 O Mr.-Lipinsky, based on the questions-I have

| 13 asked and your answers and the.-further questionsJof1thh
' -

_- 14 licensing board, I would want you-to reconsider the board's
~

i 15 first question to you at the outset.. And that is whether

16 or not you are satisfied.that'my representation'of your
,

17 personal. interest is adequate and satisfactory. from your
t

'

18 standpoint and that I, indeed, will represent 1your

19 personal interest. I want you to answer'that question

j 20' again, please.

f 21 A Yes. 'I don't have any problems with'your'

, - 22 performance.- I'm comfortable with the way you have

..

23 handled . yourself and the way we've developed our .

2. relationship, as far as working together to get to this4
,

.

25 point today. And, so, I don't have any problems with your

i

i

t

-. - 4 -,,,- . . . .. A 4 g ,,.-+e .,,'y e .4 .,e* ,, ,e.. ,_ . w., ,, , .,_m ,s , - , - -, , y-, ,
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l' representing me; no.

2 O- .Do.you wish me to continue so represent you,

( ?
.

_

_3- Mr. .Lipinuky?

.4 A Yes, I do. I-feel very strongly about that.

5 If you were not-representing me, I'd-have e real
'

6 problem with it, the. fact that1you weren't representing'me. 1

I

:7 MR. GALLO:- That's all the questions I have,
.

I. 8 your Honor.

9 CHAIRMAN BLOCH: Thank you, Mr..Gallo.

10 Mr. Watkins or Mr. Davidson?

11 hR.-DAVIDSON: We have no questions on this

12 issue. Had we had any, we would think they would have

13 been dispelled by Mr. Gallo's examination.

14 CHAIRMAN BLOCH: Mr.~Roisman?

f 15 EXAMINATION

16 'BY MR. ROISMAN:

17 O Mr. Lipinsky, what is your personal interest in

18 this matter? You referred to your personal interest being

19 represented by Mr. Gallo. I want you to tell me what it

20 is, please.

21 A As for as the Comanche Peak receiving a license

22 to operate or something?

23 O No. In this hearing, what is your personal

} 24 interest in -- what is Mr. Gallo representing you with

25 respect to?

- _ _ _ _ _ - _ _ -
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1~ 'A .As a~ matter'ofifact, he's riot representing me'

-2 for anything. Maybe " personal interest" was the wrong-

tb
is,f- 3 choice of words:on ny part. I have no' interest-as far as --

!4 O Aia you.saying'you don't have counsel?-

5 A No. No. I have' counsel.

6- -Q Well, that.means that someone represents you..

7 The question is:- What is he representing you - for? What

8 do you understand you are.being represented.for?

9 CHAIRMAN BLOCH: A <impler question: Why do'you
.

10 need a lawyer here? Same thing.

11 THE' WITNESS:" The reason'being from what I

12 gathered from Jack, Jack was ill -- Mr. Norris, with

13 regards to his testimony, as a result of not having

- 14 refreshed his memory, and for whatever reason, Jack seemed

15 to have encountered some problems without representation.

! 16 I'm attempting to avoid that -- the same situation Jack'

17 got himself into. If you will also understand, it's my

18 right to have an attorney.4

19 BY MR. ROISMAN:

20 0 I'm not questioning it. I was just trying to I
1

21 understand what it was that you were being represented |
22 with respect to. And do I understand, your answer is: In 1

23 order to help you be sure that you are properly prepared
G
J' 24 to answer the questions that will be put to you while you

25 are here in the hearing?

- . . _ . . . _ - __
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l 'A LI don't;think there's any preparatibn,:really.4

~
''

'

2. . I'migoing(to'~ answer whatever" questions are-posed.;
..

.3i ;Q .Wc-ll, I'm J still' hving :a' little trouble, L then. -

4~ . MR. : GALLO:. -I' don't'believe the witness reallyc'

-

5. - understands the7 question. It's the word " interest"'that

'6- -puzzlesfhim.' Perh'aps the bonrd.can --

7 CHAIRMAN BLOCH: The reason you want a-| lawyer

.- -. 8 - here, as .I' understand ' your statement -- tell me .if :I'm i
~

9 . wrong :- - is that pou want to be.sure that-you are properly-
|

30 - prepared and you - tell ~'your story fully and accurately? Is-

11 that why you ynnt a lawyersor'is there some other reason

12 also?

13 THE. WITNESS: No. That's the reason..

:'

14
.

. ,

CHAIRMAN BLOCH: 'That's the whole reason?
,

15 THE WITNESS: Yes.

16- BY MR.-ROISMAN:

17 Q Do you believe + hat there are any. interests-

18 which you have that relate to this matter that-don't

19 relate to this hearing?

j- 20 A I'm not sure I follow you with regards to

I 21 " interest," sir.-
r
i

'. 22 0 .Well, for-instance, at one time you expressed
|

! 23 some concern -- according to your diary notes -- that you

f; 24 might lese your job as a result of this whole matter ;
,

25 coming up, the memo getting out in the puolic and all tihe

1 -.

i

r

w

.- ---. ;..~m,. . . - - - . , . . . . . , , , , , , , m'--...,-- , _ _ . . , m . ...--_,.--,r,e_,m, ,, , ,, - - . . . . . . , ,,,,,--,:.,,
'
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1: ' controversy.'' And according to your notes, you contacted '

.2 or spoke to someone at the Nuclear Regulatory Conmission ~
. n
.i -3 .and-they advised you to'keepfcopioue notes, which you have-

44 certainly done,.and to note everything-down.

5 Do you' remember tnat?

6 A Yes -- I don't believe I-contacted them; but,

'7 yes.

i 0 Q Well, during the course of their contact.with

9 you, you raised that' question with them; isn't.that true?-
4

10 A That is' correct.-

11 Q So that was another interest, an ir:terest in

12 keeping your job;' correct?
,

13 A The reason for the notes was on the' advice of
- O
\ l' 14 Mr. Driskill, with the Nuclear Regulatory Commission;

15 - suggested that if I was -- if he was in my position, he
,

16 would in fact keep notes, 'shich I did. The secondary

17 reason for keeping the notes was to accurately document

18 what transpired with regards to the Comanche Peak

19 situation.

20 0 I understand. I'm just trying to flesh out here.

; 21 You asked me that you didn't understand the question.

22 That's another interest of yours, isn't it? Maintaining<

23 your job?

i 24 A I don't know that right now I'm -- I mean in

: 25. retrospect'-- that my job ever was threatened. We get

_ . , _. . . . _ _ _ . . _ _ . , _ . _ . _ _ _ . . _ . ._
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'

:1- L into; that -- -' -

-

I<2 10 I'm not'!:asking_you-that'either. 'I'm notiasking

13: - whether..you- think 'it|Lis - currently threatened . but whether --:
,

4; you have.an interest;.in. keeping.it!-don't'~you?-
t

5- LA~ LI wouldllike'to be gainfully employed;-yes.
'

,

-6 Q- JAnd as far'as you are concerned you.would like

{ k to'be: gainfully employed at-O.B.' Cannon, I assume?

|. 8' A. Yes.
?' .

.

-And,.so, do you feel.that.you have any;
. . . .

9 ;Q._ -

10 representation-b'y counsel with regard to that' interest in

i 'll sthis proceeding? 'Are you represented in order _to protect
~

'

.12 : that-interest?- .

13 MR. GALLO:: ' Objection. It assumes that that's-';., p.

.M- 14 part of the representation. The question' assumes that
..

:15 that's a part of the representation.
.

[
'16- Mr. Roisman.has not-established that ---

;

|, l'7 CHAIRMAN BLOCH: He's asking the witness whether
!

18 that's part of the reason he's being represented. He's.

!

'19 not assuming anything.;

20' MR; GALLO: ' With that understanding, I'll:

[ .- 21 '- withdraw the objection.-
i

22 THE WITNESS:- I'm sorry, could you repeat that,
,

(

!. .

'23 - please?

O.'~
. . 1

24 - MR . ROISMAN: -Yes. ]i

I:25 :

l'
!

|

^

f.
~

--..._-,___........-,_,......U
'
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l BY MR'. ROISMAN:

2 0 .The question is, to phrase it so that it
.}Q'

f(_) 3 certainly encompasses Mr. Gallo's objection: Do you feel

4 that-you.are' currently represented by counsel with regard-

5L to protecting your interest in retaining your job,

6 vis-a-vis your conduct in the course of these hearings? 4

7 'A Yes, to the extent that Mr. Gallo would identify

8 any conflicts. Although I can't imagine any -- I would
,

9 'say "yes."

10 0- Well, to the extent that he'd identify conflict --
.

11 again, what.and what?

12 A I can't really hypothesize anything of that

13 nature. I can't envision anything like that coming up.

:(~)\' .14 O So, then you don't really -- I mean it hasn't

15 even been an issue of concern; is that correct?

16 A My job status was not an issue of concern;

17 that's correct.

18 Q So you'vu not even sought, much less obtained,

19 legal advice with respect to whether or not your

20 appearance here might affect your position in O.B. Cannon;

21 isn't that correct?

,22 .A Yes. I did not obtain any legal counsel in that |
l

23 regard.

C'/.
T

,

24. O Are you aware that things that you do and say |
s-

| 25 here may.in fact affect your position with O.B. Cannon?
{ !

r
!

l

I.
!

. _ , , , .__ ._, , .- ._. ,_. _ _ , . . . , , , - . . . _ _ _ . _.
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'~ J 1 Y .MR.~_-GALLO:..' Objection.: '
7,..

-

4
, L 2' _ CHAIRMAN BLOCH:- Overruled.I *

~

73' THE WITNESS':J Could-you run':that by me again?
,

O= [. 4 ~ ~ LBYlMR.-ROISMAN: ~

; - f5 Q ;Yes.1'Are you aware.that'in fact the' things that
~

~ l|
{ ~6 - you do here' and say here in thei course of- this' hearing may -J

-7- -effect your: job'with O.B.,' Cannon?.
,

,

' 8
~

~A. .I^personall'y don't know how that could--- howfit
_

9 'would affect my job with-0.B.. Cannon. That's somethingg

10 you may.want to discuss with'Mr. Roth.

-11 O Well, let me'give you a hypothetical. -At one
,

. 12 time-you were concerned that,.as a result of the release-

{
13 of the trip report that you had done, that your-job might-

-| d 14 be'in. jeopardy. Is-that a faf.e statement?:
.

I- 15 A Yes.

16 O' 'And is it fair that one of the concerns you had
! 17' was that it appeared at least at that moment, that,

!
,

' ' ~ 18 because of something you did, either in writing the trip
i
'

19 -report or in allowing it.to get out, or-maybe even in

' 20. giving it away to somebody, that you had caused all this
,

21: trouble for a client of O.B. Cannon and that O.B. Cannon,
i

i 22 es a corporation -- not necer>sarily anyone individual --
!

i'._ .

would'be very upset about that and at the earliest23>

24. opportunity might want to' discharge you,.even though you
i-

25 felt you had done absolutely nothing wrong. Isn't that| ;

I
t-
|:
j --

!
.. -

r
'

I
i

,, t t ' '- -- **-e-- ++-*"w"t-"''**-'F9"** ' ~ ' - "-8
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1: whatf bothered you' at that -time?
'

'2: A ~Yes. But I would take exception.to the fact*

~

.
3 that I think you are implying that I. gave' awayJ the trip

4 - report or I . somehow released ' it.
.

5' O 'I'm sorry. . I didn't mean to at.all. .Ottly that-

6 there.seemed'to be people raising those ' concerns. .I:
7: understand your position on that issue veryxclearly and I

8 did-not mean to have'you endorse one way or the other.

9 All right. So that you had some concern that the .whole :
'

10 flap might come back to'cause you problems at-O.S. Cannon,

11 in effect; isn't that correct?

12. A' Yes. I think that was at the time -- looking

13 back on it, I feel that perhaps I'was overcautious,.

O ,

j 14 overconcerned. .In retrospect, my fears were probably

15 _ ungrounded.

16 O Are you aware --
;,

i-
j 17 MR. GALLO: Excuse me. I'm sorry to interrupt,..

j 18 your Honor, but I don't know what this unique procedure is

.19 going to-be. Am I going-to get some redirect on this?

20 CHAIRMAN BLOCH: Yes.

21 MR. GALLO: Then I'll be silent. .

- 22 CHAIRMAN BLOCH: I was thinking of cautioning

23' the witness, it would be better to just answar the

!
- 24 ' question because your counsel knows what your position is-

| 25 and you -- if your counsel feels there's a change in
i

|
|

!:

!
T

e , r , m. m.. ,.w ----,--,,m, em- , - . . .- n., ,t.. .. -.+mmm.-- . . , - . ,ee.---. , -e- .,-.-
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1 something or something that ought to be brought out, he's

2 competent to do that. He's capable.

,/ 3 MR. ROISMAN: I'm not trying to get to the

4 bottom of those issues. I'm still dealing with only one

5 line of questions, which is: Does the witness understand

6 whether there are interests of his that are not

7 represented in this proceeding but might be affected by

8 his conduct in this proceeding? That's what I'm

9 attempting to get at.

10 CHAIRMAN BLOCH: Please continue.

11 BY MR. ROISMAN:

12 O Mr. Lipinsky, have you given any thought to the

13 possibility that, in the D:ture, you might be discharged,

/ )
'N / 14 because of things that you did or said in the course of

15 this hearing?

16 A No.

17 O And have you considered whether, if that

18 happaned, there are ways in which you could present

19 yourself in this hearing, still completely truthful, that

20 would protect your rights in the event of such discharge

21 to enable you to fully receive whatever you were entitled

22 to under law if such discharge should occur?

23 A No, I did not.
,q
K- / 24 0 Have you sought or obtained any legal advice

25 regarding what your rights are under the so-called Federal
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1. Whistle-Blowers Act?

2' A- No. I did not seek any legal advice. However,

- ( -3 Mr. .Driskill-hadLmentioned that a while back -- a year _ago.
.

4 Q Beyond that?

.5 A- -Beyond that, no, I did not.

6 ' CHAIRMAN BLOCH: Did counsel ever tell you-about
~

.7 your: rights as a potential whistle-blower?4

'8 .THE WITNESS: No.
t
* 9 BY MR. ROISMAN:

10 Q At this point in time, does it. appear to you to-

11 'be highly. improbable that, should your-testimony here

12 result in a finding that you were pressured -- not

13 harassed or intimidated,'but pressured into recasting your

'

14 opinions in a way that would be less favorable to the

15 Comanche Peak plant, and that as a result of that'

16 pressuring the Comanche Peak company would suffer in some
'

17 way; that if that were the result of your testimony, that

18 there might be some retaliatory action taken against you

- 19 by your employer; does that seem to be a totally,

'

20 improbable course of events?
,

21 CHAIRMAN BLOCH: Counsel, I'm not sure, but I

22' think you got your words reversed.

23 MR. ROISMAN: Let me try it again.
,

'
s . :24 BY MR. ROISMAN: 1

I
25 Q Does it seem to you to be highly improper that;

,

I

i

|

|

._. _ _ _ , ._. . _ _,_- . _ . _ _ _ _ - . . _ - _ . _ _ _ _ _ _ _ _ __ __ ._
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1 if your| testimony-here resulted in'a finding-that you-in

2 -. fact were pressured into reformulating your. opinions about'

:m-(). 3 ^ Comanche. Peak and that that finding also' led to some

4 adverse consequence to the owners of.the' Comanche Peak

5 plant, that you would suffer in-some way in your job?-

6 A '. .I'm trying to follow you.- I'11 say "no," I

7. don' t believe that's the case. You may.have lost me.

8 0 .I'm just asking whether it seems to you that

9 it's highly-improbable that anything would happen to you

10 even if your testimony here hurt the-TUGCO Company?-

11 A It seems highly improbable to me that anything

12 would happen with regard to my job status.

13 CHAIRMAN BLOCH: Highly improbable; is that what
.C

14 you said?

15 THE WITNESS: Improbable; yes.

16 BY MR. ROISMAN:

17 0 In what capacity are you appearing here today?

18 Are you appearing here as Joseph Lipinsky, private citizen?

19 Or as Joseph Lipinsky, employee of the O.B. Cannon Company?

20 Or as Joseph Lipinsky, witness for the Comanche Peak

'

.21 nuclear power plant?

22- A I would like to think I'm here as Joseph

23 Lipinsky, private citizen, employee of O.B. Cannon, and at
.

- 24 the request of the board.

25 CHAIRMAN BLOCH: When you said " employee of O.B.
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l' ' Cannon,"~did that affect how'you: testified?.

'2 THE WITNESS:' No. But in fact, I'am an employee-
_,y.
_' _j '3 of 0.B. Cannon..,

4- BY MR. ROISMAN:

5 -Q I 'think- the Chairman's question was whether or

6 not, as an employee of-0.B.-Cannon,.you might testify from.

7 a different perspective? Not'different' truth, but a

8 different -- to use the parlance of the past elections --

'
9- with a dif ferent " spin" on what you might say than if you-

10 appeared here as Joseph Lipinsky, private citizen. -Do you

11 think there's any difference in~those two?

12 A No. I do not.

13 .O- When Mr. Gallo explained --

b
-

14 CHAIRMAN BLOCH: I would like to congratulate

15 you on understanding-my discussion-of what the truth is.

16 BY MR. ROISMAN:

17 Q When Mr. Gallo advised you about the question of,

18 what would happen if a conflict arose, did you have a

i 19 clear understanding as to whether you would be the one who

20 would be left with the attorney or whether you would be

21 the one who would be left without the attorney?

22 A I don't believe there was any decision made on
i

23 that. I guess your answer is "no," or the answer to your
p
(_) 24 question is "no," in that it is very possible Mr. Gallo

25 would represent Cannon or myself or Mr. Norris. And I
! ;

. - . - . - -
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l' didn't express'those in'any order. There's no weight to

2 _the order.of my. indicating. It could be very well that he-
p

, ( )L 3 would represent me or Jack or O.B.-Cannon.

4 0 If the conflict had arisen or did arise, _had you

5 thought through or had your counsel helped you think

6 through whether~anything that you had said previously to

7 him in confidence might be relevant to the conflict issue

8 that ultimately came'up?

9 MR. GALLO: Objection.

10 CHAIRMAN BLOCH: What's the nature of the

11 objection?

12 MR. GALLO: The witness has already testified

.

13 there are no confidences. The question is. predicated on
t

14 the basis of anything he said that would be in confidence.'

4

15 CHAIRMAN BLOCH: I~think that's correct. He

16 .said he's sharing' everything with everybody.

17 MR. ROISMAN: I'm sorry?

18 CHAIRMAN BLOCH: Everything he's told counsel he

19 says he has told to all of the other Cannon witnesses.

20 MR. ROISMAN: I think the question was whether

21 or not he believed that there were any confidences that he

22 had told that would be shared if a conflict arose.

23 CHAIRMAN BLOCH: He's already shared them, so i

24 there'a a null set. *

'25

. _ . . _ -- - . _ _ _ -. _. _ _ _ _



___ __ _-.-.__-.___ _ _
,_ _

L 21142.0 '19648
. B RT .

' .1 - BY .:MR. . ROISMAN:'

2 Q LDid you' understand that if other persons

{() 3 represented by Mr. Gallo in this proceeding, namely-

4 Mr.'Norris or O.B. Cannon,. shared confidences with him

5 regarding matters that would be relevanttto ycu, that

6 Mr..Gallo would'or would not share that information with

.
7 you?.

8 A Will you run -- I want to stick with an answer

9' and --

10 O- All right. Let me put it in a hypothetical
i.

11 context. If Mr. Norris told Mr. Gallo something which he

12 intended to testify about here, that you did not
,

[ 13 previously know about, and that if he testified about it

14 it would be contrary to your interests -- not necessarily

15 a " conflict," but it would be something that if you had

16' known about it in advance and you had known that Norris

17 was going to say it, you might have addressed it or

18 addressed the issue dif ferently; did you think that if

19 that had happened, that Mr. Gallo was going to tell you

20 that if Mr. Norris told Mr. Gallo that in confidence?

21 A We talked about -- no, I don't believe he would

22 tell me that, I guess, to answer your question. We did

23 talk about the matter of confidences with regard to
fs-

. .24 between myself and Mr. Gallo or between myself and -- or

25 between Mr. Norris and Mr. Gallo. The fact is, that would

'

_ _ .
.. . , , ,

. .W
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1 'become a conflict that Mr. Gallo would have to identify

2. then, ifEhe couldn't -- at least that's my understanding. |
,

'( jL 3. And Mr. Gallo did not raise any conflicts between myself

4 and Mr. Norris or myself and O.B. Cannon or Mr. Norris and

5 O.B. Cannon.

- 6 CHAIRMAN BLO'H:- But.if there was that conflict,C

7 what would happen to the information that Mr. Norris gave

8 to Mr. Gallo that created the conflict? -Would you get it-

9 or would you not'get it; do you know?

10: THE WITNESS:- I don't believe I would get it --

11 the information, that is.

-12 BY MR. ROISMAN:

13 0 'And then at that point, some decision would be,

O
k/ 14 made about where the continuing representation would go, -

15 either to Mr. Norris or to you or to O.B. Cannon or

16 whatever; is that your understanding of the conflict

17 arrangement?

18 A Yes.

19 0 Several times during Mr. Gallo's questioning-to

.20 you, you expressed your opinion as to what you perceived

21 to be the scope of this hearing. And particularly when
.

22 the questions got around to the disagreements between you

23 and Mr. Norris regarding what was the adequate basis or
P)'v 24 nonadequate basis for your August '83 trip report; do you

25 remember that?

|

. - , . _ _ _ . . - . . - _ . - - _ . .. _ . _ _ _ _ . __ .__. . _ _ _ _
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l' A _Yes,'I do.- '

'

'

2- |Q LIn understanding what is the_. scope.of'the

3 hearing,;ifethe scope of th'e-hearing were' changed to.

': 4 - include;looking at-th'e; issue of whether.or not'there'.was
.

5 - any : attempt: to!get you .to change. your views as expressed,

'61 in the;tripjreport,- and-if-part-of:that q'estion includedu ~

7~ . whether or'not the original: trip report hSd;a~ solid. basis,

8 a sort of' intermediate basis,. or very!11ttle1 basis;11f .

'9 that were the scope of_this_ hearing,' do you think;that you-
~

10 . and Mr.-Norris would have_a conflict?
11 A. It's_possible we would,'if'Mr.iGallolwas asked ---

-12 and-this is my' understanding of the situation - -if 'it was-

13 asked that Mr. Gallo would have.to champion Mr. Norris'-

14 cause, essentially 'my report. -- and' I'm. -- if Jack felt

; -15: that I had a bad _ day and.there was no sound basis ~for my;

16 ~ report; or if~Mr.'Gallo had to champion my cause and say
i-

17 Yes, I felt'he:had some pretty strong reasons for writing '

18 the trip report at that time -- I don't believe Mr. Gallo

19 -would be able to represent both of those positions. That

20 would be a conflict.
;

i -21 I think, if the board is going to-make the
?

, .22 determination-that Mr. Gallo does not have:to champion

: 23. either cause, then I don't see a conflict.

24 -Q And, in your judgment, as you understand what
!
"

25 you are here to testify about, you don't feel.that you-are

,

.

.
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1 ~ called upon to defend the adequacy of your 1983 trip

2 report?. That-is, that you had an adequate basis at the

3 time for..it?

4 A Yes. I think it's possible I will have to

5 defend that. However, you know, I recognize Jack doesn't
4

6~ share that' view. fHe recognizes that I' don't necessarily.

7 agree with his.

8 O But to the extent that you feel that you ao have

9 to defend it, I thought you just said that you didn't feel

10 that you .could ask Mr. Gallo to help you advocate that

11 point of view? That would then put you and Mr. Norris in

12 conflict?

13 A I don't think I~need Mr. Gallo to answer

A)k- 14 questions with regards to the adequacy of my report or the -

15 reason why I wrote it. Maybe I'm not following you --

16 O Well, at various times starting with the time

17 that you spoke, first to the Nuclear Regulatory Commission

'18 investigators, even when you weren't under oath, and then

19 later when you were under oath, and then in the course of- '

20 submitting your affidavit in September of 1984, and then

21 in the course of submitting your testimony.here -- your

22 prefiled testimony, and now in the course of testifying

23 orally, onc of the inherent issues is your veracity. Were

24 you ' telling the truth?

25 And, some of the measure of whether you are telling the
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.1 truth has to do.with-how did you get from there to here?

2 .How did the opinion that'you expressed,in 1983, in August
~

.ri. (,j '3 of 1983,E how can you reconcile it.with opinions.that you,

~4' -hold 1today? ~And whether,'along the way,fyoufencountered.
~

-

-5 certain events ' that were discouraging you - from holding onto

.6 your 1983-trip report views and-encouraging you to adopt

7 new views? And that whole . channel has in it a whole-

18 series of potential blazes where.you must defend whau you

9 -said in a'way.in which you.do not commit perjury. Now you
~

10 are very comfortable in not having.any representation in,

11; maneuvering through the.t rocky water?
,

12 MR. GALLO: Objection.- It is not clear to me

13 that the question has a - foundation. It is based'on a

.
14 number of premises that I don't think are accurate.

4 15 The Lipinsky testimony --
;

16 CHAIRMAN BLOCH: Would you like to ask direct

17 questions.to clarify that on just this one point.rather

.18 than testifying about it yourself? Non leading direct

19 questions?

20 MR. GALLO: I'JJ try.
,

'
21 EXAMINATION

22 BY MR. GALLO:

23 O Mr. Lipinsky, does your prefiled direct

| 24 testimony address --

25 CHAIRMAN BLOCH: No, wait a second. I don't

4

, . . , - . . , . , - - - - , - , , ,n ,- -,c.,.,, - - ,, -, . - - ,,-,--.na,.,. ,.-,.., . -



. =

-

M

~

.21142.0c 19653

.tRT
.-

-l ,want:you to remind him what he said iii the prefiled-' direct

2 testimony. 'IL want you to' ask 'him about his; feelings abou't I

7q
(,j 3 representation now.. Ifdon't want you to' remind-him of a.

'4 document..that'he's. worked on before..-

'5 BY MR. GALLO:

6- O' Do^you feel that your interesti and the interest

7 we are talking about at this point is your professional ---

8 protection cf your. professional integrity with respect to

9 the. formulation of your_ trip report and with respect to

4 10 your . actions taken af ter the formulation of that ' trip

11 report -- are fairly and accurately represented in your

12 testimony?

13 A Yes, I do.
-

14 O Do you feel,that your interests have been

15 adequately represented by counsel with' respect to that

16 testimony?

17 A Yes. I had indicated earlier I felt fairly

18 strongly that it has.

19 Q Is what Mr. Roisman is -- I don't|think I can

20 properly say that -- I think I'll give it back to

21 Mr. Roisman and let him develop that line again.

! 22 CHAIRMAN BLOCH: Mr. Roisman, did you want to

23- continue, please?

i 24 MR. ROISMAN: I didn't get an answer to my

25 question, Mr. Chairman, please.

-- , . , - _ . . . , - . . - - - , _ . _ , . , . . . - .. , - . . . . . _ _ _ - . _ ...- -.--
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NL - CHAIRMAN BLOCH: Okay. Could you restate'it so..

-2 |we'll get an answer?
.

l, 3 MR. ROISMAN: ~ He's not-my witness, is he,
,

,

4: Mr'Ichairman?.

5 CHAIRMAN BLOCH:--No. You may lead.'

6' MR. ROISMAN: I may lead him.~

7 CHAIRMAN BLOCH: 'I would like to explain.to the

8 witness that on cross-examination,.they-may;try to put

9 -: words into your mouth. -You are not to ancwer unless you.

10 -fully understand and you may. contradict 1the premises of

11 the question. You don't-have.to a'ccept.everything counsel

12 says about the state of the world.

13 VOIR DIRE: EXAMINATION (Resumed)

: - 14 - BY MR. ROISMAN:
.

j- 15 Q- Mr. Lipinsky, at-one time as late as October 31,

16- '83, when you wrote your defense of your August of '83

17 ' trip report for purposes of sending through to Mr. Chapman,
18 and then again apparently during. the meetings on- November

]

#

'19 10 and 11, as Mr. Trallo interpreted it in his November 281,
i

20 1983 memoranda, you and several other O.B. Cannon people

21 seemed to state rather strongly that the only way to

22. confirm or deny the validity of the concerns raised by you

23 in the August '83 trip report was by doing a certain kind

24 of audit of the Comanche Peak plant paint coatings program;

25 do you remember that?
t

i

- , - , - , - . , , . ._ _ , , - , ,.-.._-_.-......e ,w, . . . , , . , - . . . - . _ , . - . , -,, ,.-,,-,-
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'l - A Yes,-I.do.

'2 O And, in fact,'isn't it the case that-as a result
q

-(j. . 3 of a meeting on November 3, 1983, between_yourself and,

4 other-0.B. Cannon, people, and Mr. Merritt, it appeared to

5' .have evolved that such ' an audi+ _ was going to take place

6 ~ and yousand a person identified, I thinki as M.K.W.,

7 actually prepared a sort of 10-day site visit outline for
,

8 what you were going to do; and that you presented that, I.

9 believe, on the 8th of November to Mr. Merritt when you

10. first came on-site in anticipation that that was what you-

'

11 were going to be doing over the next several days; isn't

12 that true?

13 A- No. I think this is one of the situations where
_

14 I don't agree with the premises stated.

15 CHAIRMAN BLOCH: First of all,'if you don't
a

16 understand the whole question, state that. And if you do

17 understand it, state anything you disagree with at the

18 question.

19 BY MR. ROISMAN:

20 0 Was it you were not at the November 3 meeting?
,

21 A Yes.

22 O Take'that out. There was a November 3 meeting.
.

23- -I'couldn't remember whether you were there or not. But

24 there was, as you understood it, it appeared to be a. plan

25 to go and do the " audit" that you had thought ought to be

f

.- , - , - - . -n - , - , ,--~-,----.n .m--- .,,e ,n+ , - - - . , ,
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g itC '1-----sg - .done in orderJ to |confirnt Eor deny the events f that {were',- and'
g

#w;
-u

2' proble'ms>that you: detailed-in the trip ~ report; correct?t

: n.
(f 3' ?A~ sYes..

,

'

..

4- Q And that audit;never took place,Ldid.it?)

'5 'A That's' correct..

'

6 O' But1still under oath, on several occasions you-

7 have' indicated that.you now are satisfied that the' problem,

8 .as you ' identified it -originally, . is not: really a' problem-

9- at the site; ~isn't that correct?-

- 10. A In_my -- yes.. In my, I believe September-28

11- affidavit.

12- O That's'what I mean by " rocks";_comctime in the-

13 course of this hearing you are going _to need to_ explain
'

14 how you wore able to have that level-of confidence without
.

15 conducting the audit that you, on so many previous

16 occasions seemed to say was an absolute essential before

17 you could have that opinion. Now, my question to you is

18 not to get into the merits of that.. You'll have your

19 chance. My question to you is: Do you feel that you have

20 counsel to represent you when you manuever around the " rocks"

21 of that kind of question, which is not addressed in your

' 22 testimony as such? When we start dragging out what you

23 said in your notes on such and such a date when you talked
C):

(- 24 -about the audit and what's in the Trallo memo and what wasL

25 'in your october 31st -- do you feel that you are

i

1

|

I, !

l
: j
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1 represented by counsel as to that?-

~2 A' Yes.

/~ !;( \ 3~ Q. And that you Ldo' not need any independent . counsel '

j|

' 4 -beyond what you- already have with regard to that?

5 A That's correct.

6 -Q And that'you do'not' feel that there's any

f7 conflict that can arise from' what .you have to say to that
,

8 with' respect to,.say, Mr.'Norris or Mr. Roth,.. with ' regard

9 to that?

10 A No.

11 CHAIRMAN BLOCH: We'll take a five-minute recess.

12 There should~be no talking to the witness during the' break.

13 (Recess.)

1 14 CHAIRMAN BLOCH: The hearing'will come to order.

15 Mr. Roisman?

16 EXAMINATION (Resumed)

17 BY MR. ROISMAU:

18 Q Mr. Lipinshy, you testified about what have been

19 taarked as J.J.L. Exhibits 1 and 2; two versions of the

20 August 8, 1983 trip report, and. focused on the last

21 paragraph on both of those exhibits, and indicated your

2' sense that the problem that you had that caused you to.

23 write or express concern about perjury in your notes

,~).\_ 24 related to the question of signing a document sometime
,

25 after August the 8th which still had on it the date August

!
!
;

'

i

|-

.. - . _ . - , . . -. . . .- _
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l' :8th;- is that ' correct? :Have.IJsummarized.what-your-concern

.2 .had been?~
./\

?-( ) 3-' (A Yes.

4~ O And I take it you raised that with.Mr. Roth and-
~

' :5 explained 1to him that that was ycur concern?

,

6 .A -Yes, I have..

7 Q. . So that -in" your judgment, his continued effort

*

8 to get you-to sign'it'. subsequent to your explaining that-

*

-9 to him represented an effort on his part to get you to

10 . commit what you thought was perjury'; is'that right?

'll A When I had first raised-. issue -- no, that's not.
.

12 .right. When I had first raised the issue with Mr. Roth

13 was probably when -- at the termination of him trying to
-

> 14 get me to sign.the modified version of theJtrip report, I

15 believe was the last time I discussed it with him. I may

16 not be accurate on that, but that's my recollection on

17 this.

18 CHAIRMAN BLOCH: Do'you think there was only one

19 occasion in which you discussed the matter of signing the

20 report with Mr. Roth?

21 T:IE WITNESS: No , sir. As far as revising.the

F 22 date, I don't-believe I mentioned that more than once or

23 twice as an option, rather than me signing it dtted the

24 8th. I think I pointed out to Mr. Roth if we changed the

25 date to whatever that day's date was, I will sign it.

,

,- - ,, -e , .,- c -v. . . , - - - - . . ,,m-e - ..r-,---,-------4 , - - - - - -
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1 CHAIRMAN BLOCH: You said "more than once or

'2 twice." .IX) you have a. recollection of which it was, once I.

'
rm

g }/ 3 or'twice?
'

'4| -THE WITNESS: No. I'do not'. I know I mentioned

5' |it but I don't know the frequency.

6 CHAIRMAN BLOCH: If it was twice, was it at one

7 time where you were in his. office and.you did'it'then

-8 twice? Is-that what you are thinking of?.

9 THE-WITNESS: No.

10 CHAIRMAN BLOCH: Or two-separate occasions?.

11 THE WITNESS: Separate occasions, sir.

12 CHAIRMAN BLOCH: -So it may have been two

13 separate occasions or one?

14 THE WITNESS: It may_have been.four. I know I

15 mentioned it. I don't have a recollection on the

16 frequency.

17 CHAIRMAN BLOCH: Having reviewed your

18 memoranda -- which you have done, I take it, right?

19 THE WITNESS: Yes. I don't believe it's

20 specifically identified in there.

21 CHAIRMAN BLOCH: That doesn't help - -I'm not

22 asking that. Does it help you to remember whether it was

23 more than once?

24 THE WITNESS: As I recall, it was more than once,

25 sir. But I couldn't give you a number. I couldn't put a,
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1 numberLon it. It wasn't.a dozen times but it wasn't more

2. than once orftwice. I

f5
4,,1 - 3 BY MR.~ROISMAN:-

,

'

4- Q When you'were preparing.or you noted_in'yourf

;5 notes that you were considering preparing a memorandum

6 from Mr.-Roth to_ sign ---that would_ direct 1you to sign it,

:7' was-that before or.after you had told him that signing it

8 with the date of August 8 when it was.now after August 8

9 was what concerned you?

10 A- That was after. I believe that was on November

'

11 18, or somewhere around there. I'm not -- I don't have

12 those -- if that's the date, JLt was af ter.

.

.
13 .O I thought you just said that once you raised

4
. 14 with him the question of the possibility of your-

15 perception of what was perjury,~namely signing it some

16 date after the actual date, that once that had happened

17 that he didn't press you any further with regard to

18 signing it?

19 A That's correct. I believe November 18 was the

20- last time he mentioned it. I'd have to check my notes. I

21 might be of f on that date, but from my memory I-believe it

.22 was November 18th.

I
23 O Well, why were you thinking of having the memo 1

4

- 24 done, then?

25 A Because at that point, Mr. Roth had instructed

,

2

_ , _m., , . _ . . . _ _ . _ . . . _ , . - , _ ,w _ . . , . . . _.. , _ _ . . . . _ - , - , , . . _ - . , . , . ,
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.l' me to. sign the report and I said I.would and'left the room,

2 ' knowing fu'll vell that.I:was.not. In any event, if he'had
,,x-(,). -3. forced the-it, sue,-I was. going'to have this memo prepared

4 -essentially writing.the memo, from Mr. Roth.to me,

5 directing me to sign'the report. The. issue never came'up I

6 again. I never used the memo.

7 Q Did.it trouble you that he didn't accept the

8 proposition that-if there was to be a changed trip report

9 there should be a changed date?

10 MR. GALLO: Objection. It seems to me that goes

11 not to the voir dire question on representation but that

12 goes to the merits of the man's testimony. We are in the

13 wrong side of the proceeding for that.

14 MR. ROISMAN: It goes to the issue of whether --

15 CHAIRMAN BLOCH: Overruled.

16 THE WITNESS: Could you repeat tha t. , please?

17 BY MR. ROISMAN:

18 Q Did it bother you that Mr. Roth wanted you to

19 sign the document, even -- and even thought that you were

20 going to sign it, even though you had indicated to him

21 that in your judgment, to do so would be committing

22 perjury?

23 A Yes. It did. I would characterize Mr. Roth's
r"\(> 24 request -- repeated request for me to sign it, though, as

25 an employer / employee-type thing. pretty much: If I

,

. _ _ . .__ _. _ _, _ . _ _ _ . _ . _ _ __ _ _ .._
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:1 instruct 0a t subordinate' tio perform some . activity, .,I would .
,

jt - -expect ~that. subordinate.tofperform that activity. ,

- :37 Q '. Even perjury? -

~'-

-- .

4.
.

'A. ; No . ' Not'to'the extant of perjury.: ' I; don't know-

15 ;if what we:were talking about.is' perjury.--I-may--not have
~

'

'

,

? - used the'right: language, as.far as the situation.:
~

.

7 Q- But1 at the time |you thought.it wa's; didn't you?
.

,

18- A JYes.-
r -

. - - - .

'9 .O Have:you ever heard the expression!" suborning.

10 perjury"?.
,

4

~ 11 ' A .No! I have not,.

i.
.12 .Q Are you aware that it is a crime'to encourage a

'
.

.

,

13 person to commit. perjury?'

(i

j. 14 A' I'm not aware -- I would assume:it.would be, but
1

-

!- 15 I'm not.

16 CHAIRMAN BLOCH: Mr. Lipinsky, when you left

17 Mr. Norris' office --;

) 18- THE WITNESS: Mr. Roth's.

19 CHAIRMAN BLOCH: Sorry. Thank you. -- Mr. Roth's

20 office, you didn't tell him that you didn'tuintend to sign
,

;- ,

.21 the-document. Why didn't you tell him?
i

i. 22 THE WITNESS: I was try1. to avoid

{ . 23 confrontation, I assume.

f ^~)- 24 CHAIRMAN BLOCH: You thought this was a very
4 ,

i 25 important matter for him, that you sign that document?
,

I .

!
.

.
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fl- THE WITNESS: It .was on'e of ' those -things that.

.2 :had been going:on for awhile and'I just didn't do it.. And

- {s _
.

)- 13: I; guess.it was. annoying to him that-I hadn't ~followed|

; 4 through.on-his instructions.

5- ' CHAIRMAN'BLOCH: How long;had it been going on?

6 THE WITNESS . Again,-without. refreshing my~

7 memory, I would assume from October 12, the time he

P initiated the change, through to November-18.

9 CHAIRMAN BLOCH: And how many times during that

10 period was it going on?

11 THE WITNESS: I documented that -- I'd have to

12 look. It was maybe six times, tops. Something like that --

13 maybe not even that often.

14 BY MR. ROISMAN:

15 0 ~ More than four?

16 MR. GALLO: Objection. If this is important,

17 let the witness find out what the facts are by showing him

18 his diary.

i

19 CHAIRMAN BLOCH: You may show him his diary.

20 MR. GALLO: He has it.

21 CHAIRMAN BLOCH: You may always. refer to that

22 diary.

23 THE WITNESS: It actually may be in the weekly

( 24 summary. 7 don't know -- whether it is in the diary, I

25 don't know.

. - .
. .. . . . .- .

.. . __ __ . _.
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1 CHAIRMAN BLOCH: For the record,.Mr. Lipinsky is-

referridg to copies-of diary 1 notes.that he preparedi2

r"%
(f 3- concerning the'. events'of this time-period.-

-4 THE WITN2SS: Shall I continue? I went astfar !

5 'as November 21st. I don't recalliany occurrence after the

6 21st, but I would haveLto look. I an't know whether you'

7 want me to spend the time to do that or.not.
,

8 CHAIRMAN BLOCH: I think the question related up

.9 . to the 21st, yes. How many times were you asked to sign

10 the document -with the same date?. Exhibit 2, to Ima

11 specific.

12 THE WITNESS: I have indicated in my diary,

.

13 which started on November 9, three times.- It may hev3

. (s}- 14 cccurred once prior to that. But no more'than three times

15 between November 9 and November 21st. On my entries.

16 CHAIRMAN BLOCH: M r. . Roisman?

17 BY MR. ROISMAN:

18 0 I'm just trying to understand how, in your head-

19 it seems clear to you that you and Mr. Roth don't have a

20 conflict here. That's why I'm asking you these questions.
4

21 You have on the first occasion, you mentioned to

22 Mr. Roth that you think signing this would involve perjury.

i

23 And I assume you explained to him at that time what it was |
1

'

24 about it that would make it perjury; didn't you?w-

I
25 A Yes.

Y>

4
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_ - l': .Q. /Andfit'was'the:date;Tright?

-- 2 | AR The~;date?and'the fact .I pointed _out toi
4

. .

:( - Mr.'Roth|that-my: original tripHreport was'in the. 3 :
. +

74 possession "of Ethe Nuclear Regulat'ory -Commission and how
!"

5 would.you substantiate:two.versionn, astit were'.-'

6 fQ :And that"--

7- ' CHAIRMAN.BLOCH - That's'a! question of how ycui

8- |would prove that it was perjury. . eren't-you botheredW
-

9- that.it-was' perjury,-whether or.not|it could-be' proved?
'

>

-

'

'

- 10 . THE WITNESS: ILdon't know|if perjury:is'the-

.

'll ' correct. term, sir.

12 .' CHAIRMAN BLOCH: -If you were going to swear;to-

13 that'in this hearing later, that would then be perjury if

' 14 ' = you said.that was actually a document' created on that date;

15 wouldn't it be?

16 THE-WITNESS: Yes.

17 CHAIRMAN"BLOCH: Whether or not you could prove --

Id THE WITNESS: Yes. Yes. I don't know if I'can

19 say anything or not at this point.'-

20 CHAIRMAN BLOCH: If you want to explain, clarify;

21 sure.

22 THE WITNESS: I was only concerned that you

23' thought that -- in other words, if I could 9.rt one by and
i

()' 24 I coald sign it, I knew no one was going to catch it, I
1

25 would sign that report -- or maybe I misunderstood you?

.

u#wka
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1 -CHAIRMAN BLOCH: That was an implication of what

2 you said. I want you-to be able to clarify that. -You

f(y,f 3 sa'id you were concerned because the Nuclear Regulatory
p

dL . Commission had the other copy and.it wouldn't-be.

5. sustainable ~it was on the sameIday.

!6 'THE WITNESS: Well, that was,my -- part of my

7 justification for Mr.' Roth. I did not mean to imply that

8 if the' Nuclear Regulatory Commission did not have.a copy

9 that I would sign it and pass it off as the original.

'10 BY MR. ROISMAN:

11 O In other words, what you'are saying is that you

12- were in-effect presenting your arguments to Mr. Roth. You

13' were saying: -If you don't want to accept my standard that

14 it shouldn't be done anyway, the second standard I got for

15 you to accept is that we are going to get caught; right?

16 A I didn't use those words.

17 Q No, but essentially that's what you were -- you

18 were presenting your arguments to Mr. Roth and he didn't

19 accept them that first time; did he?

20 A That's correct. I was giving Mr. Roth a

21 justification in my mind why I should not sign the report.

22 O So at that time it appeared to you that Mr. Roth,

23 based upon what you believed to be perjury, was trying to

24 get you to commit perjury and he did it at least on two

25 subsequent occasions; isn't that correct?

- . _ . . - . ,.--- .
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1 A. Yes."

2- O. ' And on the last one, he did' itL and even thought
n

.-J. ,)1 -3 he-had succeeded? That is, you did not'say: No, I'm not: -

'4 ' going to. : You let it lie, that he thought you-were going-

5 to~ sign the report; right?

.6 MR. GALLO: Objection.. Could I have a moment,

7 please? I would-like to confer with my cocounsel.

8 CHAIRMAN'BLOCH: For what purpose?

9 .MR. GALLO: Confer with cocounsel.

10 CHAIRMAN BLOCH: Concur with cocounsel?

11 MR. GALLO: Yes.-

+ 12 CHAIRMAN BLOCH: It's necessary.to interrupt

: . 13 cross to confer with your cocounselinow?

14 MR. GALLO: If I could.

15 CHAIRMAN BLOCH: Okay. Briefly.

16 (Discussion off the record.)
17 MR. GALLO: Thank you, your Honor.

I 18 CHAIRMAN BLOCH: Wasn't it true that you left

19 the room with the impression -- Mr. Roth with the

20 impression that you were going to sign that document?

I 21 THE WITNESS: Yes. I may have. I don't believe

22 I'ever, you know, looked Mr. Roth right in the eye and

23 said no, I wasn't going to sign this report. I may have,

(A,1 24 in order to avoid any kind of confrontation. not made --

25 not pushed the issue to a point of confrontation.
,

_ . , _ _ . - - - _ , _ - _ . . . . _ . . - _ ~ . . _ _ . _ - , - , ,.. _ _,_..-. _-~.- ._-
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1 BY MR. ROISMAN:

2 0 Well,1Mr. Lipinsky,-in reference to your last
-n
1 )- 3 answer, : on your diary notes Don the .page ~ dated November

?4 18th, according to the notation at the top, it says: "11/17/83

5 entry continued from-previous page," your words about

6 seven lines down from the top: "J.J.L. said 'yes, sir,'

7 but did not sign the trip report." It sounds like you did

8 look him in'the eye.and say "yes."

9 A Yes, in that case I did. I was in error.

10 Q At that moment --

11 CHAIRMAN BLOCH: I would like to assure you that

12 when you make a mistake like that, that can be perfectly

13 honest, as long as you answered the first time. You

14 shouldn't be worried that there may be a note that would

15 contradict it. That may happen. It's a complicated

16 question.

17 THE WITNESS: If I may say that, your Hono'r. I

18 did say "yes," sir. I didn't have these notes. My

19 recollection when I answered the previous question --

20 CHAIRMAN BLOCH: I just want to say to you, I

21 don't find it particularly blameworthy that you didn't

22 remember in all these notes that there was a notation like

23 that. I just want you to do your best.

24 THE WITNESS: Okay.

25
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lj BY MR.-ROISMAN .:

2' O. At.that pointiin time'you left1the room thinking
'

^ NhatTMr. Roth was trying to pressure'~you;to commit.whatJ[ 3

-4- _you believed was; perjury; correct?
~

5 -A2 Yes.
,

6" -O And.~at'this point in-time,.-it'doesn't bother you

'' that both he-and you are-using thefvery same lawyer.and

8 :that we are going to'be, discussing, among-other things,

9 the question .of what happened on those days and whether
_

10 you-were or were not being pressured?

11 'A 'No,-it does not.,
.

12 0 Now, in Exhibits l'and 2, bottom paragraph - -

13 that's b'een the subject of this discussion -- there's been
~

14 one change which I didn't hear you discuss with regard to

15 the. questions'from Mr. Gallo, and that was 'the change of-

16 the words in the last phrase of the paragraph. .In your

17 original version you said, "It will.be impossible (by all

18 indications) to salvage what work is currently in place."
19 In the Exhibit 2 version, which was Mr. Roth's version,

20 it has been changed from "it will" to "it~ appears,"r'

21 " impossible" has been changed to " improbable" and that the

22 work currently in place is salvageable to any meaningful

, .

23 extent replaces "what work is currently in place."

24 Now, that change -- the change in the last phrase --

25 doesn't that deal with matters that are within your

_ _
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1 expertise as opposed . to corporate matters? -

_ 2 A ~ Not really. I would_like to elaborate if'I
. ,. x() -3 could on this.

4 O Sure.

5 A Essentially, you'can document.small portions of

6 work that for some reason or another are acceptable. I'm

7 not saying that's the case for Comanche peak, but if,there

8 was a small portion of the work that would for some reason

9 be-acceptable and you do not want to remove . it' for

10 whatever reason, it een be documented as such.

11 The effort and expense required to do that sometimes

12 doesn't justify -- just retaoving that small portion and

13 reapplying it when you are performing work adjacent to
~

14 that small area.

15 Esnentially, if you wanted to spend the money, you
16 could save small portions of a large section. I just

17 didn',t think it was cost-ef fective.

. 18 0 Well, are you saying that the word was neither

19 " impossible" nor " improbable" but should have been

20 " impracticable"?

21 A In retrospect, that would have been a word I

22 could have used; yes.

23 0 Well, it sounde like the words eitner

24 " impossible" or " improbable" don't fit at all what you

25 described to me was the reason that you were talking about
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'l theLealvageability'or nonsalvageability of the work. It

2 was neither " impossible" nor " improbable";'it vss just
Lem;

.qJ _3 : cost-effective; isn't~that what you.were.saying?

4 'A Yes, it was. Had I been aware that 1.would be-

5 sitting hereftoday, I probably would have phrased it:with

6 the word " impractical" in there.

'7 Q But you and Mr. Roth -- this was a paragraph

8 -that attracted a great deal of. conversation and attention

9 between the two of you at a time when you thought that it

10 was going to be at leaet public, if not in this hearing

11 today.

12 A Mr. Roth and I didn't~ discuss the change he made

13 -to the last paragraph.-
. /^
(- 14 0 You didn't discuss it at all?

15 A That's correct.

16 MR. GALLO: I'm prepared to stipulate that they

17, did not negotiate language.

18 CHAIRMAN BLOCH: Mr. Lipinsky, do you recall how

19 many drafts you made of the memorandum before you. finished

20 it?

21 THE WITNESS: Just one, your Honor. It was

22 dated August 2nd, I believe, and it had an earlier letter

23 number which was subsequently not used. And then this --

24 the August 8th -- I guess it's my Exhibit 1 -- wit.h my

25 letter number on it and my cignature.
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:1 -CHAIRMAN BLOCH: Do'you remember what the nature ,

'2 .of the editing was that you did from draft to. draft?
-

- 3 'THE WITNESS:- I believe we' submitted copies.. I

'4 would have to-look.

5 One of the -- the thing that stands out is, I listed on'-
-

6 page 1 of my exhibit the: names of othe people and their

7 -titles. Some of them were incorrect. But that was not on

8 my August 2nd draft. I:think there were some

9- typographical errors. Nothing really of any substance was

10 changed.-

11: CHAIRMAN BLOCH: Did you read for substance in

12 between the two drafts?

.

13 THE WITNESS: Excuse me, sir?
Ok/ 14 CHAIRMAN BLOCH: Did you road for substance

15 between the two drafts or just for typos?
,

16 THE WITNESS: You mean as far as if any changes

17- were made,between the two?

18 CHAIRMAN BLOCH: Were you reading it carefully '

19 to see that it was accurate from beginning to end?
,

20 THE WITNESS: Oh, yes, sir. Yes. The revision

| 21 process between the August 2nd and the August 8th one, I

22 did'that. I had my secretary do it under my direction.
i

23 CHAIRMAN BLOCH: Did you in fact speak to anyone
O
(_/ 24 on the site to make sure that it was factually accurate

;

25 between the 2nd and the 8th?
!

i

- - . _ , .__ , ~ , _ , , , , , . . _ _ _ _ , _ _ , - - , , _ _ _ . _ . _ _ _ . _ _ - - _ , . , _ , . . - --. , . . . , - , _
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1- :THE WITNESS: I!o,' sir. As'far'as;I know, no one
,

2 on the siteLwastaware:I was drafting a trip report..

:
- 3' CHAIRMAN BLOCH:- ~But.you could have talked to

'

4- someone on-site to check on facts that you observed?

5: T!!E WITNESS:- No, sir, I did not.

6 CHAIR!!AN BLOCH: None of the: discussions between

'7 the 2nd ---you had no discussions between the second~and
'

8 the 8th' with anyone on .the site about any of theifacts in

9 the trip report?

10 THE ' WITNESS :: To my knowledge; no,_ sir,-I did-

11 not.

12 CHAIRMAN BLOCH: Not with Mr.-Mouser?- *

13 THE WITNESS: It's possible I did with-
-

14 Mr. Mauser. Excuse me', when you were talking about people

15 on the site, I thought you were speaking of Mr. Tolson,

16 Mr. Brandt, Mr. Merritt, perhaps.

17 CHAIRMAN BLOCH: Mr. Houser was on-site, wasn't

18 he?

19 TIIE WITNESS: Yes. That's true. 'It's possible

20 I did. I would have to look. I don't believe I did.

21 CIIAIRMAN BLOCH: Will you look at the diary

22 notes to see?

23 THE WITNESS: I believe at that point it's my

24 weekly summaries, sir.

25 MR. GALLO: Judge Bloch, while the witness is

)
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-1 checking the'' diary notes,Emay I inquire as'to how much
~

.

'2 longer the voir dire is' going to continue?'
- ;m .

() 3- CHAIRMAN BLOCH: Mr. Roisman, I'm done with this

74 -interruption.-- could~you' estimate the time?

5- MR.-ROISMAN ' Couple of_ minutes.

6 CHAIRMAN BLOCH: I mayJhave one additional

7- matter before.we pass this.

8 CHAIRMAN BLOCH: Mr. Lipinskyi
.

9 THE WITNESS: My summaries'for that time

10 indicate I did not' record any activities at all.. It's

11 possible I had telephone conversations, but I do not

12 recall it.

13 CHAIRMAN BLOCH: 'How about, do you remember

x- 14 whether there was any conversation ~between the time you
.

15 left the site and the time you wrote the report, with any

16 of the workers,or supervisors on-site?

17 THE WITNESS: Can I look at the --

18 CHAIRMAN BLOCH: Sure.

19 THE WITNESS: Again, sir, there's no notations.

20 I think I may have talked with Jack once or twice with

I 21 regards to names of the individuals, or perhaps titios --
i

i 22 something t.long those lines.

L 23 CHAIRMAN BLOCH: Jack Mouser?

k_ 24 THE WITNESS: Excuse me, sir. Jack Norris.
i

25 CHAIRMAN BLOCH: I don't know Mouser's first

|

. . . . . . . - . .- - .- - - -__ _ - - - .-
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name.

r2' - THE1 WITNESS: :E. -- E.~ Mouser -- Everett."
;~y '

"

Q 3 ' CHAIRMAN BLOCH: Mr.LRoisman?'
.

,

+,

:4- BY;MR.OROISMAN:-
.

<

'

5 .Q- .Mr.-Lipinsky,Lin1 evaluating your-position here

6L today,-in figuring.out whether you do_.or do not have a'
~ ~

'7 . conflict,- have~you-in your own mind gone over such'
~

<

8 . questions'as yoc~and Mr..Roth disagreeing 1as to whether or

9 not signing'the.. changed trip report was'or wasinot an- !,.

(- 10 improper"act, even iflit'was'not: perjury? And how you.can
.

'll make.sure that yourEposition is properly' represented,

., 12 knowing that|the'same attorney is also going to make sure
.

.
'13- that Mr.~Roth'c position is properly represented?

,
~_

14 A Yes, I have gone over that. In fact, there has-

,

15 been open discussion internally with' regards to this.y

!

[ 16 There is no attempt by Mr. Roth to deny it ever happened '

17 and there's no attempt on my part to say that it didn't

18 - happen, either.
,

i 19 0 Well, I mean we'll find out in the course of the
:

! 20 testimony. But I take it that Mr. Roth-is probably not-
1

21 going to say that he believes that he was trying to get

). 22 you to commit perjury. - And you have already said that at
,

*

4-

; 23 the time, you thought that he was attempting to get you to
24 commit perjury. So you don't mean to say that you have

I

f 25 reconciled your differences, do you?
!

,

!

'
r
?'

r

n 4 -3 , , . . . , -r- . . - .,, --,,,.+m--,,wy-,w- .-,--v --#m4-~,.v---.- .-r -e+=e-e+--,sv-vwe- w w --rw vt ----,,---vv-sr--++---v-v' mv w - *--e*'wr = *r v w +r-"- - ' ' ---
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1 A No, %W3 did not reconcile our differences. Again,
!

2 I want to emphasize that perhaps my use of the word " perjury"

|'
) 3 is inaccurate or incorrect in this situation.- Mr. Roth

4 did emphatically say that I should not commit perjury.

5 O You thought it was improper to sign a report

6 that had a date that was earlier than the date on which

7 you were making'the signature; isn't that right?

8 A Yes. I thought that was improper.

9 0 You still think it's improper, don't you?

10 A Yes, I do.

! 11 O And you wouldn't do it, even if your boss told

12 you you had to; would you?

13 A No. In fact I did not do it, even though my
/~
kN) 14 boss told me to do it. h

15 O Do you remember why Mr. Roth said that it

16 wouldn't be all right just to change the date? I take it

17 you would have no problem, from your etrlier testimony, if

18 the date had been November 15th, if that was the -- or

19 18th -- 17th, I guess was the date.

20 A Whatever.

21 O Yes. Right. You would have had no problem-

22 signing it?

23 A That's correct.

I)t- 24 O Can you remember why that wasn't just done?

25 A I don't recall that there was much discussion at

'

l
__ --- J
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d' ilJ .the time:with?regards,to' changing'it.;.Mr; Roth opted'not

'

|2| to change-it and it was-not' changed.
~

1

:| .-- 3 .Q ; when; you' think1 about the ' potential 1 for conflict

.. 4 - .here, _you feel fully. comfortable with the proposition;that'.

:5- |you may.be called:upon to say in very strong terms that'-

4 L

6' you believe:that Mr.:Roth's-conduct in: attempting-to get-

7' you : to sign : a itrip report. with an earlier ' date than the -

8- .date.on which you were actually signing;it'was' improper:

9' ' conduct.'on his part? .He is your boss; it doasn't botheri
,

10 ~ you? You are not concerned we're'saying it'here?

11- A' ,No,'I am not concerned about that.

12 Q Or about'any repercussions that might come to

13 you 'if this board should find that Mr. Roth at1this very

14 moment in tin.e was in fact pressuring you to change your

15 views, and that'it was' improper for him to do so, and that

16 that pressure was part of what the board feels was

17 improper conduct and reflects on the Comanche Peak plant?

18 MR. GALLO: Objection. I thought the pressure

19. that has been established through the lines of questions

20 was to sign a trip report; not to change his views as

21 suggested by.Mr. Roisirsn's question. It's based on a

22 premise that has not been established in this record at-

23 all.,

24 CHAIRMAN BLOCH: I think you are referring to
| .

just the change in the last paragraph, which is thei 25-
.

.

!

t

!

i

i

I
__
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H 1 ; change in~ conclusions?,

2 -MR. ~ MISMAN: Yes.

|[-A . ' -.3~
. .

: It's allowed,: providing. it's

'

)
.. . .

, CHAIRMAN BLOCH:

4' understood that 'way'.-
'

'

|5 .-THE' WITNESS:~"I'm sorry, could you:please repeat

L6 'it?

7 'BY.MR. ROISMAN -<

-8. Q The question has to do with 'whether you fe el'

9 very. comfortable with - the fact that ytu may be called upon

10' to say that your boss was pressuring you-to sign something

11- that you did"not think wasLright to sign, and - , including

12 both its date and a final paragraph that was dif ferent

13 than the original version, and that this board might find

- '14' that in fact it was improper for him to do that, and they

15 might render some fairly harsh opinion regarding either

16 his conduct or O.B. Cannon's conduct or the conduct of the

17 utility, if it had anything to do with'why Mr. Roth was

18 doing that. Does that bother you, in terms of evaluating

19 the possibilities of conflicts?

20 A .No.

21 MR. ROISMAN: Well, Mr. Chairman, I think the

22 witness has testified to numerous conflicts. And I think

23 that he's also testified that he's perfectly willing --

() 24 CHAIRMAN BLOCH: Why don't we wait until the end

25 of the argument before we begin argument.
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=1 MR. ROISMAN: ,I was' going to-withdraw my motion.
,

.2 CHAIRMAN BLOCHt Before you withiraw it, I want -
v f~' . .

i_)s. 3 to-ask two questions, Mr. Lipinsky.

4 Did you confer with Mr. Norris or Mr. Roth before you

5 decided to destroy the nctes you took~on the' site for the

.6 trip report?

7 THE WITNESS: No. Normally,.as-a practice, when

8 I go and make =. site visit, not necessary -- not a nuclear.
>

9 facility, any facility -- my practice-is T'll take notes

. hile in the field. - On-the basis of those' notes-I develop10 w

| 11 - a trip report.

12 CHAIRMAN BLOCH: I only asked him whether he

13 consulted with him. That's all I'm concerned about right ;

14 now.

15 THE WITNESS: Okay.

16 CHAIRMAN BLOCH: On December 7, in your diary, I

17 see an entry that says that Mr. Roth called you into his

18 office and he basically reviewed your testimony with you

19 and suggested some emphasis you might give in your

20 testimony. Do you see that?

21 THE WITNESS: No, sir, I don't -- oh. Yes.

22 MR. GALLO: I don't see it, your Honor. Where

! 23 is it?
,

'

24 CHAIRMAN BLOCH: "J.J.L. and commented on info

25 sent to O.B.C. by N.S.R." -- Mr. Reynolds. ''Also R.B.R.,,

,

t

I

- . . , , - -. . . - . , , , , , . - . . , ,,n... . , , - - . , - - _ , - , , ,.,,-,,--n +,,~~.,-,-n, --..,...-n,-- ..-
.
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1 Mr. Roth - " went over info for J.J.L. to emphbsize when --

2 with NRC -- to emphasize when with Nuclear Regulatory

3 Commission." The suggestion was what you ought to* j

4 emphasize when you talked to the Nuclear Regulatory

5- Commission; is that right?

6 THE WITNESS: Yes, sir.

7 CHAIRMAN BLOCH: Could you recall whether what

8 he suggested you emphasize was entirely consistent with

9 your own view of the matter?

10 THE WITNESS: Yes, sir. I don't believe there
~

11 was anything of substance there with regards to emphasis.

12 I thiaX it was more in line with pretty much voicing what

13 everyone had come to the conclusions as a result of the
(~3
\-) 14 so-called task force that was developed or put together by

15 Cannon. Other than that, I really don't recall, you know,

16 the extent of Mr. Roth's conversation.

17 CHAIRMAN BLOCH: Why would he have to tell you

18 that you ought to testify as to what the task force had

19 already concluded? Was he nervous about that?

20 THE WITNESS: I don't believe so; no, sir.

21 CHAIRMAN BLOCH: Why wasn't it enough for him

22 just to be satisfied that you would testify as to your

23 views as accurately as you could?
O
't.) 24 MR. GALLO: Judge Bloch, that may be a question

25 to ask Mr. Roth.

.
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7 CHAIRMAN BLOCH:- I wantcto'know-the witness'- e
.

4 -

-2 ' reaction, because Itwant to know whether he' felt he:wasnat*
-,

h ;3' all~ pressured at that time? I just.want to know'why you'
'

'

4 'feltnyour boss was-asking.you to. emphasize certain-things?

5: Why wasn't.' he ~ just: satisfied that 'you' would tell the truth?

6' THE WITNESS: I'm sure he was. I guers'.he lust.

7 | wanted to make certainithat the record 'fullygreflected . all-

.8 the information that-was available''at that time.' And

9 |that's: speculating ~on my part..

10 CHAIRMAN BLOCH:, Was he also trying to. mea.what~
~

(-
[ 'll you would : say would be congruent with the? interests of .O.B.-
[

. . . ..

|
12 Cannon? Did he see something that he really wanteduto

s

i 13 make sure you didn't hurt --

14 THE WITNESS: No, sir.

15 CHAIRMAN BLOCH: Mr. Roisman?.

16 MR. ROISMAN: What I was going to say,
i
! 17 Mr. Chairman, in that the witness has indicated that his

| 18 personal rights are potentially at risk here but that he
1

19 doesn't carer that he might very well say something that

20 might -- although he thinks it is highly improbable --
!
i 21 endanger his-job, but he hasn't sought any counsel about~
i

22 thatt that he's going to find himself in a position in
'

| 23 which he criticizes the conduct of his fellow workers and
24 maybe also his boss, but that he doesn't see any problem

| 25 with thatt that he's going to have to defend his position
|

| ..

i'-
.

.

i

"

:

e
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1 .with regard'to the-original: trip report and its evolution
_

2 through to the final ~ testimony,-but.that.he' feels;
,7- y

()f 3 . comfortable ' that he's got all . the answers and doesn' t

4 really'need coun'el'with respect to that; 'and~that in thes

5 fullestLsense of the word, he is proceeding with his eyes

6 open.

7 I personally don't believe that he is. I do not

8 believe that-he has been adequately woodshedded or

9 counseled, but he.does. And I don't know any more that I

10 can do.

11 I think he's aware of the risks he's taking and is

12 choosing to t \e them, and I'll say he'll just have to

13 proceed ahead.

14 CHAIRMAN BLOCH - Are there any objections to-<

15 withdrawal of the motion?

i 16 MR. GALLO: I would like to note for the record

17 that I don't agree with Mr. Roisman's characterization'of

18' the results of his voir dire, but I don't request to arguej

19 about it since the motion has been withdrawn.,

20 MR. TREBY: Staff has no objection to withdrawal

*1 of the motion.

22 CHAIRMAN BLOCH: The motion is withdrawn.
.

23 I would like the suggestions of the party as to the

24 order in which we proceed at this point.

25 Mr. Roisman?

.
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1- MR. ROISMAN: I had assumed'that the board would

1!- proceed as it had with Mr. Norris, und I_have no objection

(4) 3 to that. ' I think that that seems t.o make the most sense-
-

4. in the context of what w1 are doing-here.
~

. 5 CHAIRMAN BLOCH: You would like to proceed with

6' Mr. Norris now?

7 MR. ROISMAN: No. I meant in terms of who would

8 proceed with questioning.

9 CHAIRMAN BLOCH: No. What is the order in which

10 you would like to talk to the witnesses?

11 MR. ROISMAN: In which order should they speak?

12 MR. GALLO: It's my underscanding, Judge Bloch,

13 that Mr. Lipinsky was now going to go forward on the

14 merits the board ordered on the telephone conference call.

15 CHAIRMAN BLOCH: To the contrary. We stated we

16 would have the voir dire on Mr. Lipinsky and would at that

17 time decide how'we would go forward.
,

18 MR, GALLO: Well, that's not my recollection of

19 the railroad.

20 JUDGE GROSSMAN: It's my recollection, because

21 we discussed this before we made the ruling on it, and

22 that's how we decided that.

23 CHAIRMAN BLOCH: It's the board's intention

24 anyhow.

25 Hcne would you like to proceed?

s

,

|
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1 MR. ROISMAN: In the order of the witnesses, I

2 believe we should bc given Mr. Roth.

O 3 cH^1aM^u 8tOcH: ooee Mr. ae1'.o heve e
-

4 preference?"

P-
5 MR. GALLO: Well, I would like tc take a recess

6 and check that transcript. It is my clear recollection

y 7 that we were going to take Mr. Lipinsky through the merits. -

8 And then my clear recollection of the transcript -- of the

9 telephone conference -- was that the select ;on thereaf te_

g 10 was open.
b
R 11 CHAIRMAN BLOCH: What's your preference? -

I
[ 12 MR. GALLO: I prepared Mr. Lipinsky on the basis
=-

E 13 of Mr. Lipinsky going forward. And I prefer to go that
| O.-
{ v 14 route.
L

15 CHAIRMAN BLOCH: Mr. Watkins?

[ 16 MR. WATKINS: Your Honor, we shared Mr. Gallo's
E

,

7 17 view that once Mr. Lipinsky's voir dire was finished,
?

I 18 assuming there were no problems, that he would go.
w

19 CHAIRMAN BLOCH: Does anyone have the transcript
a
E 20 available?

21 MR. GALLO: Staff?=

'

- 22 MR. TREBY: Staff has not received its
. .

p 23 transcript yet.

24 MR. GALLO: I have an unofficial version. - -

_

t 25 MR. ROISMAN: What's an unofficial version of
;
1
g _ .

.

. -
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1 the transcript?

2 MR. TREBY: The Staff's preference is that

(-)~(_ -3- Mr. Lipinsky go forward. I might add that my recollection

4 is that the board indicated that we were going to begin

5 with'the voir dire of Mr. Lipinsky. I don't recall.any
1

6 further words. Maybe I was incorrect in just assuming

7 that meant that if we were going to begin with the voir !

8 dire, 'that meant we were going to go further. But that ' s

9 my recollection.
,

10 MR. GALLO: I can't shed'any nore light than'I

11 have already suggested.

12 CHAIRMAN BLOCH: Mr. Roisman, the board did call

13 Mr. Lipinsky first. Could you explain why.it is that you

14 think it might be important to speak to Mr. Roth first?

15 MR. ROISMAN: That would overstate it. I think

16 you asked for a preference and I indicated a preference.

17 I think the advantage -- and I don't want to overstate it --

18 is that Mr. Roth is the contavt man. That is, he put O.B.

19 Cannon -- their work, the contract, the whole thing --

20 into context: What were they doing, what was their role,

21~ et cetera, et cetera.

22 I_believe Mr. Lipinsky has already testified he's

-

-

essentially here in his capacity as an employee of that23

N/ E24 .coupany. But I don't want to overstate it. It's not like

25 the most important thing and the whole case falls apart if

.

- , - - .a---ee e._---- w=,- _ .- -,w w,,, .- w- ,-
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1 we do'it in some other order,-but_that would be my

2_ preference..

,n

( ) 13 (Discussion off the-record.)'
:4' CHAIRMAN BLOCH: I think.it's a little easier to

5- continue now.- If there'had.been'an important reason we

6 'mignt have changed the order.

7 MR. ROISMAN: I wonder if we could.take a' short

8 break regardless.

9 - CHAIRMAN BLOCH: We are going to continue with

10 Mr. Lipinsky. You want a five-minuteLrecess?

li MR. ROISMAN: It doesn' t ' even have to be - that

12 long . ' Just a short break.

13 ' CHAIRMAN BLOCH: I think it would be better to

14 -take five minutes and we'll avoid a recess later.
'

15 Precisely 35 minutes, please.

16 (Recess.)

17 CHAIRMAN BLOCH: The hearing vill come to order.

18 Will someone please attempt to obtain Mr. Gallo's

19 presence?
,

20 MR. GALLO: I apologize.

21 CHAIRMAN BLOCH: I'm not sure I understand. Why

22 are'you two minutes late?

|23 MR. GALLO: I was in front of a television ;

) 24 camera at the entreaty of some reporter from Dallas.

25 CHAIRMAN BLOCH: That won't be adequate next
.

9

* b w- * - - e~ - ----c- *- + ew, w n r- - - * ' * -rwe--
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2 MR. GALLO: I stand warned, Judge Bloch'.
'

:3 CHAIRMAN BLOCH: , Mr. .Roisman?

4 MR.-GALLO: I do believe .I have to introduce the

5 testimony:into evidence?

6 CHAIRMAN BLOCH:- Okay. If you would like, sure..

7: Let'e proceed that way.

8 14R. GALLO:. I suppose it's' anti-climatic but --;

9 DIRECT EXAMINATION

10 BY MR. GALLO:

11 Q Would you state your full'name and business

; - 12 address for the record?

13 A Joseph J. Lipinsky. My business address is 5600

14 Woodland Avenue, Philadelphia, PA.

15 0 And your home address?.

16 A 611 Wagner Road, Lafayette Hill, Pennsylvania.

17 O Mr. Lipinsky, did you have occasion to draft

18 testimony for this proceeding?

19 A Yes, I did.

20 0 You have a copy of a document in front of you

]
21 entitled " Testimony of Joseph J. Lipinsky"?

! 22 A Yes, I'do.

23 O It consists of 31 pages?

- O. 24 A Yes, it does.

25 O I ask if this is I the testimony you prepared

b

, ,..m ,s.,. , _ . _ , . _. ;-.,.._. .._%..-_,m,-_. , , _ , . _ . - , - , , _ , . ._m.- - ,., ..%...mm..-.,_..
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1 fer this proceeding?'

'2 A Yes, it is.
r's -

~.J j. :3 O' _Are there any additions or corrections to your
,

4 ' testimony?

5 'A' .Yes, there are.

6 Q Would you'take it slowly; so that the board and-
i

7 the: parties will be able to note them?

8 A On page 20 of my-testimony, there are_two

9 question-number 22 and - 'or two answers number 22. The

10 second set of-questions and answers on.that page, I would

11 like to indicate is.22-A.

12 _ CHAIRMAN BLOCH: Accepted.

13 THE WITNESS: ' Additionally --

-

14 ~ BY MR. GALLO:

15 Q Go right ahead.

16 A Additionally, my response to what is now

17 question 22 -- that's the first question on that page --

18 my answer, the last sentence, I would like to delete the

19 words "in retrospect."

20 0 Why are you making that change, Mr. Lipinsky?

21 A Essentially what had happened was, as I had
t

22 testified early, I had mentioned to Mr. Roth about the

23 changed date during the course of when Mr. Roth wanted me

24 to sign the changed or modified version of the trip report,

25 right whan we were reaching that impaase there. And
.

,p --
. . - . . . - -.

.
-.
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r~ 11- somewhere down the road it had'eitherTcome to'my attention-
.

..

n 2L or : someone broughtj it: to my: attention tha't had. the :'

..

.3 ' revisions been marked,:that: "Would you have-signed |the. *

* 4 trip. report then?" And IDwould have..-That wouldn't have.
y
'

5' ubeen a. big' deal.

6 What should have been two: sentences: were 'somehow,' -I.
,

.7- -guess,-during theLeourse of: preparing the testimony .,
t

.
..

8 < combined ~into.one.-

9 The words "in' retrospect'. indicate that the~ changed
,

10 .date I thought 'of -about- the -same time as marking the >

,

.11 revision, if you know what I mean, if you: follow me?;

; - 12 CHAIRMAN BLOCH: No, I really' don't. 'Do you |

13 mean that at the time that this event took place --4

[ .14 -MR. GALLO: .Let me do it.

15 CHAIRMAN BLOCH: Well, I'm not sure because he's

16 changing the testimony. I'm net sure I want him led at;

17 this point. Can you do it without leading him? >

| 18 MR. GALLO: Yes,-I'll try to do that.

19 BY MR. GALLO: '

i
20 0 Let's focus, Mr. Lipinsky, on that part of the

21 sentence that refers to the date having been changed.

22 Now, what is there about the words "in retrospect" in,

23 their relation to "the date been changed" that caused youg
-

( 24 to make this revision that you have indicated?4

25 A Well, it was.not in retrospect that I had

e
,

4

4 :

r

t

~
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1| thought:of. 'Had the date'been' changed,-ILwould have |
- \

2 -signed the trip report. That was something that. happened'
p
Q.- '3- at the time . -

~4- : CHAIRMAN-BLOCH: Good . -.,
.

5 ~ BY ' MR. GALLO:

16 Q- Therefore, the statement:waszin' error:as it had

7 -appeared in yourLtestimony;'laEthat; correct? -
.

8L A; That's correct._
v .

.

-9 Q : And you ar s correcting ;it at ; this ' time?!

10- =A That's correct.

11' .O Are.there any other corrections, Mr. Lipinsky?
,

12 A Not.that I know of, no . -

3 . 13 0 Is'this testimony accurate and complete as

[ 14- corrected to the best of your knowledge and' belief?

|
15 A Yes.

i. 16. MR. GALLO: Your Honor, at this time I would

17 like to introduce into evidence the testimony'of Joseph J.

'18 Lipinsky and have it bound into the transcript as if read.

19 I'll furnish a copy to the reporter for that purpose. r

20 CHAIRMAN BLOCH: There being no objections, it
;

; 21 may be done.

22 MR. GALLO: The witness is available for

! 23 cross-examination.

24 (The document follows:)

-25

i
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' UNITED STATES OF AMERICA '"d/
NUCLEAR REGULATORY COMMISSION ''A 7s** * t s yff

BEFORE THE ATOMIC SAFETY'AND LICENSING BOARD- 19691

In the MatJer of ). () ) Docket Nos. 50-445-OL 2
' TEXAS UTILITIES ELECTRIC ) 50-446-OL 2

COMPANY, et al. )
) (Application for

(Comanche Peak' Steam Electric ) Operating Licenses)
Station, Units 1 and 2) )

r

TESTIMONY OF JOSEPH J. LIPINSKYg .-

Q.l. Please state your n|ame and business. address for

the record.

A.1. Joseph J. Lipinsky, Oliver B. Cannon & Son, Inc.,

5600 Wo'odhand Avenue,' Philadelphia, PA 19143.

() Q.2. What is your position with Oliver B. Cannon & Son,

Inc.?

A.2. I am the Quality Assurance Director for the company.

.

Q.3. Please state your educational background and work

experience.

A.3. I was awarded an associate degree in Letters, Arts,

and Sciences from Pennsylvania State University in

1974. I was awarded a bachelor in science degree

O

.

- _ _ - - - . _ _ - - _ - _ _ . -- -- - -- , - ,
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p in.bi' ology in November 1977. I have attended 19692
~

L-

[ continuing education courses or ceminars offered

I by Carboline.co., Columbia Basin Community College,

. STAT-A-MATRIX,.and National Association of-

'A'
'

Corrosion' Engineers. I an a member ot the ASTM.

Committee D33 on " Protective Coatings."-
.

{l Additionally, I an.a member of the American Nuclear j

f -Society, National Association of Corrosion Engineers,

and th'e American Society of Quality Control.

I'
I joined O.B. Cannon & Son, Inc. in March of 1978

as a quality control inspector trainee. I have

worked for cannon to the present in levels of

increasing responsibility in the areas of q?tality

O assurance and qua11ty.contro1.. 1 have worked on or

been assigned to the following nuclear projects:

Grand Gulf 1 and 2, Hope Creek Nuclear Station,

Oyster Creek. WPPSS No. 2, WPPSS Nos. 1 and 4

Pilgrim Station, Zimmer Nuclear Station, Perry

Nuclear Power Plant Unit 1 and 2, and Three Mile

i Island Unit 1 and 2.

Q.4. When did you first learn that you might be perform-

ing work at Comanche Peak?

A.4. I first became aware of the fact that I might be

- _ _ _ _ _ _ _ _ _ _ _
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working on the Comanche Feak' project during a

telephone conversation with John J. Norris on July

() 15, 1983. My- workload was such that no commit-

ment could be made at that time as to when I

might be available.- Norris was to get back with

ae on July 18, 1983 to set up plans for me to go

to the Comanche Peak site for one or two days at

the end of July. I was subsequently advised by-

Ralph Trallo that'I should plan on visiting the

Comanche Peak site on July 26 and 27 and, if needed,

the 28th. I did-visit the site on those dates.
-

,

4

Q.5. Did you work on the Comanche Peak assignment prior

to your trip to the site?

A.S. Yes. As a result of several conversations with i

John Norris, I developed a list of questions and
|

topics that could be used as a guide to conduct '

his overview of the coatings program. I sent this

list to Norris on July 18. I also contacted Mr.

Evert Mouser, a quality control inspector, who was

working at Comanche Peak, and Mr. W. S. Avery, who

(f had worked at Comanche Peak as a quality control

inspector.

_ _ _ _ _ _ _ . _ . ___ _ ___ _ _ . _ . . _,
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~Q.6. Why did you contact-Avery and Mouser?

-

'A.6. I t?as interested in obtaining background informa-

tion concerning the Comanche Peak coatings program |

-prior to my trip to the site in order'to minimize
,

'

the time I would have to spend on such matters.

Avery had worked for me at-Cannon as a quality

control inspector and I. thought it would be helpful

to discuss matters with him. I became acquainted

with Mouser when we worked together at the WPPSS

site. I was part of the Cannon work force at WPPSS

and Mr. Mouser was working at the site at that time

. for Bechtel in a quality control capacity. We

became friends and for that reason I called him to

obtain some insight'into the coatings program at
i

! Comanche Peak.

Q.7. What did they tell you?

A.7. I don't remember much of my conversation with Bill

'

Avery except that he did mention the retrofit program

being conducted at Comanche Peak. Evett Mouser, in

f response to my questions, provided information
,

concerning the manner in which coating material 5

were stored and mixed. We also talked abcut what

4

|
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i

~ type or degreeoof surface preparation was required,

and how that surface preparation.was accomplished.

() Along these same lines we talked'about the coating !
- .

l
'systems being applied at Comanche Peak, and:the
1

method of-coating application. .I seem to recall
,

;-
that we may have also talked'about the type of. work

.

procedures in use at Comanche Peak.--

As a result of these conversations, I was able to
I

get some insight into how Comanche Peak went about

i' performing these-activities. Additionally, I was

! able to initially focus-my review on the areas I

discussed with Mr. Mouser. Because of the time

lag between my site visit and this testimony, it

is difficult to separate when I discussed some

items with E. Mouser.' I know that after my arrival

on site, we discussed painter qualifications, the
.

writing of non-conformance reports by inspection

personnel, workmanship or the appearance of the-

applied coating material, repair procedures,

inspectors' attitudes, as well as other items

regarding the site situation.
,

i ()
Q.8. Please describe your activities during the first

day of your visit to the comanche Peak site.'

. -. . _ _ _ . - _ - . . - _ . . . . - . . . - - . . . . . _ -._._.____.- _ _ - -_
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A.8.- I arrived on the morning of July;26, 1983. -I
4.

encountered Mr. Mouser almost as soon as11

.(). arrived, and'after some additional discussion

: about the coatings program, he introduced me

to Mr. Brandt, the quality control supervisor.
.

I outlined to Mr. Brandt'what I was going to do

on-site, and asked who.1 should contact for

information that.I might need. Brandt introduced

me to H. Williams, the paint quality control

supervisor, who gave me a tour of the site. I

also asked Williams to provide me with applicable
'

portions of the Comanche Peak FSAR.

~

O; .

When I returned from the tour,.I met Ray Posgay, a

consultant retained by Mr. Norris. I discussed with

him the conditions and problams on site that I was

aware of as a result of my earlier conversatio,n with
'

Mr. Mouser. These topics were' methods for surface

i preparation'and coatings application, painter
,

; qualification, and procedures addressing these

subjects. I also discussed painter qualifications

'
1 with Mr. Posgay, Thereafter, Posgay and I can into
:

() Gene Crane, Texas Utilities' construction resident

manager, in the hallway. Mr. Posgay informed him of

the problems that I had mentioned earlier.

1

|

. . . . _ . _ _ _ . . _ . . . _ . _ . _ _ _ _ _ _ _ _ _ _ . _ _ . . _ , _ , _ _ _ _ _ _ _
_ _ _ _ __._ _ _ _ _ ____ _. _ __ . _ _ .._ j
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I then met and had an introductory discussion with

Mark. Wells. It is my understanding that Mr.- Wells

'_ -

~ . . is a Brown & Root engineer responsible for the

. coatings specification. I also told Wells that ~I
,

wanted to look at|the FSAR. I then met Mouser again

and wefdiscussed in more detail'some of his concerns '

identified earlier in this answer. I also quest (oned c.

.g c

Mouser as to why the paint cans had no status tags.
~

He indicated'he didn't know the answer _to my question,

but he believed the lack of tags indicated a problem.

, . -,
_

'During that day I also began my review of the
.

[}
Comanche Peak coatings specification.4

'

Q.9. Did you continue your review of the Comanche Peak

coatings program on July 27?

A.9. Yes, I arrived on site in the morning and conducted

'a walk-down. I observed work on the polar crane and

the dome. It appeared to me that there was too much

sanding being performed on the existing zine primer

: prior to application of the top coat. I either met

'( ) Mr. Mouser or can into him near Brandt's office, and

we talked about this situation. Also, I asked about

| what type of surface preparation was performed prior

; to the application of the new topcoat material over

_ .? . _ - _ __ _ _ . _ . - - _ . - - - . _ _ _ . _ - _ _ . _ - . _ - _ - -- _ . _--- _ _ . . . _ _ . __ -
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|

old topcoat material. It was my understanding

that the only surface plieparation between coats of.

) topcoat material was a solvent wipe. .I felt that

because of the age of the first coat, as well as

the accumulation of fumes and contaminants, a

solvent wipe was~not adequate.

About 10:00 a.m. I met with Ron Tolson,.the Texas
.

Utilities' quality assurance supervisor, and Mr.

Brandt. The meeting lasted only ten or fifteen

minutes. I advised them that my preliminary

assesament was that Comanclie Peak had' problems in

the areas of material storage, painter qualification,O .

i- satisfaction of ANSI. requirements and, possibly,

coating integrity. I said all of these items could

affect licensing, to which Mr. Tolson replied,

"That's not my job or concern." I interpreted this
,

to mean that he was less concerned about quality

assurance matters than I thought he should be. This

judgment reinforced my grosing concern that quality

problems existed in the Comanche Peak ccatings program.,

I explained that I would be unable to provide a more

() accurate assessment without.the benefit of a detailed

'

review or audit. I went on to tell him that quite a

tew former cannon personnel were employed on site
I

and that my views were based in part on the concerns |

~



._ . _. _ _

'
| , . .,

.

~ ' -~ 19699

they had_ expressed-about the coatinfa' program. AtI

,

ithis point'all of the various views had been4

m

' k_) explained 1to me by Mr. Mouser. 'I later talked to

the incpectors directly to confirm theirJviews.

.During the course of the day I again toured the site

with Mr. Mouser, as well as going out to the paint
..

yard ~or shop where I wet H.-Gunn, a quality control

inspector in the coatings program. We discussed the

operation of the paint shop. I'also looked at the

paint warehouse'and mixing areas where I again. noticed

the lack of status tags on~ paint cans.

o .

While walking to the containment building Mr. Mouser

and I passed a p&llet on which sat a container of

mixed coating material destined for the containment
4

building. I commented that letting mixed material

sit out in the heat would likely shorten its pot life.

Mouser looked for some type of form that he expected to

be with the container, but there was no form or other
,

!

type of documentati.on. !

() I spoke with Mr. Wells about the project specifica-'

,

tions, painter qualifications, procedures,.

and FSAR commitments. Mr. Wells indicated that painter
!'

qualifications were handled by production personnel.

. .- -. . - . . - - . . . - - . . . . . . .. . ~ _ _ - - - . - - . ..
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He:also said something to the effect that only 34

out of 452-individuals on site listed.as painters
-s

N- were of any use as painters.

.

~

I spoke with L. Adams and1C. Owen, two. paint quality-

control. inspectors who had formerly worked for

cannon. We discussed the site conditions and

1 problems and'their jobs in general. They confirmed

in general terms what I had discussed with Mr. Mouser.

I also met and talked with D. Ambrose and T. L.

Miller, two other paint inspectors who were former

Cannon employees. I shared with them some of my
'

() observations and things I had been told by others,

and they confirmed these concerns. We also talked

about documentation, and I looked at what I was told

were daily inspection reports. They asked about.

Cannon's need of inspection personnel. I told them
'

that if we had a need, I would keep them in mind. i

4

.

On the way outoof containment, I passed a shed where

painting of small items had taken place. At this

! point I met and talked with M. Lucke, another paint

( inspector who was a former Cannon employee. Basically,

she confirmed what I had been told, and we also talked

about things of a general nature.

.

- r - _ _ . , . - , . _ _ _ . -,m_ _ _ _ _ . . . . . ., _ _,.,,r ,_._. .
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Q.10. Did your site visits on July 26 and 27 complete your

preliminaty review of the Comanche Peak coatings

O ero ram 2

A.lO. No. I completed my preliminary assessment on

July 28, 1983. I arrived on site that day and

met with Jack Norris. -

.

.

I gave him a rundown of my observations and

potential problem areas. At this time I pointed

out that if Comanche Peak was committed to the

regulatory standards in its FSAR, then Comanche

O Peak must satisfy all regulatory requirements.
.

However, if there were no commitments in the FSAR,

then either the specification requirements could be

relaxed or there was no problem with regard.to

satisfying regulatory requirements. As a result,

John Norris wanted me to accurately determine FSAR

commitments prior to the meeting that we were to

have with Mr. Merritt. I went to Mr. Wells' office

and quickly went over with him the commitments to the

applicable ANSI Standards contained in the FSAR and

| () the coating specification. I determined that the
;

Com5nche Peak coatings program was committed to the

significant ANSI Standards and Regulatory guide 1.54.

!

. . . . - . . _ ..-- - _ _ _ _ _ _ _ - _ __ --_. .
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I advised Norris to this effect.
,

I

t
-

s

)
\ -Q.11. 'What happened next?

A.11. Later that. morning, John Norris and I attended

a meeting with Messrs. Merritt, Crane and Tolson,

and Mr. McBay, the manager of engineering.

Mr. Norris gave an introduction and then turned over,

the meeting-ro me. I started by stating that basedi

on my observaticns and in light of commitments to
~

the coatings specification and ANSI requirements,

)(} there were areas for people to be concerned about at

Comanche Peak. I went on to say that O. B. Cannon

had extensive experience on nuclear projects and was

familiar with various methods of satisfying ANSI

requirements. At this point Ron Tolson asked me to

identify specific problem areas or items. I described

what I thought to be problems with material storage,

painter qualification and indoctrination, possible

documentation deficiencies, and morale problems. I

went on to say that by their own estimate only 34 out

() of 45I individuals were of any value as painters. I

also stated that more specifics could not be given
'

without a thorough review or audit. Tolson indicated
i
I
I

l
. - - - . ._ , ._ . . _ . _ . . - .- . . . . __ . _ .___ . _ __ . . . - . - , _ . -
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* ' that he did not want an audit.-

,

() I alco: stated that if quality work is put.in glace,

i

then they would be a long way to resolving site '

problems. That.is, no amount of inspection can

inspect' quality into th'e work. Further, I said

'

' hat currently a "no win" situation existsLon site
s .-

between the craft and quality control,'and even
.,

though this sounded corny, Brown & Root needed to

develop a " win-win" situation. At thic point Mr.
,

Merritt was outspoken and agreed wholeheartedly.

I
.i

The converation then took off cn the areas of
'

) ''

*

assuring that individuals putting work in place

are doing an adequate job or getting disciplined,

and of improving morale. At one point, Ron Tolson

wa.s discussing what was being done to increase morale<

among production and quality control employees (a

party or somaching along those lines). In response'

| to a statement that the party had not been well

; attended by the quality control inspectors, I
|

remarked that they sounded like a bunch of losers or

()'

words to that effect. I was referring to the fact

j that quality control personnel did not join the
.

attempt to draw production and quality control

employees together,

d

- - - - - - --- - -- _ ---- - ,-- v ----.-,-~--,--+e--s .,--,---e., - . _ - -e ,e---n,,-,~.,--,--,,,,e. , - - , - ~ , --w,,.p,,,, -- w-,-
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The meeting then centered on what, if any, changes

O. B. Cannon would. recommend for the coatings

gs '

. x_) ' specifications. We recommended no changes at~this|

time because a--change this late in'the game for

Unit 1 would only confuse matters. It was agreed

that Mr. Norris would recommend revisions to the

spec 4fication with respect to the topic of painting
touch-up. Problems.with the qualf.ty of the

compressed air supply used by the painters were-

discussed. It was agroed that John Norris would

specify the proper equipment to correct the problem.'

; .-i. .
the meeting ended.After some additional conversation,

O ,

Mr. Norris and I stayed in the same room and Mr.
i.

Merritt brought in Mr. George, the Texas Utilities

vice-president in charge of engineering / construction.

Mr. Merritt briefly summarized.the first meeting, in-

cluding mentioning that I had some concerns. After
i

further discussion, Mr. Merritt directed us not to
,

do any more work, other than recommend air equipment,

until notified by Texas Utilities. He thanked us for

our help and ended the meeting.

O
Q.12. Did you draft a report after returning from your

trip to Comanche Peak?

_ _ _ _ _ _ _ . _ - _ _ _ .__ _ _ . . _ _ . _ _ _ _ _ _ _ . . _ . _ _ . _ _ . .__ ._. .___
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A.12. .Yes. On August 2, 1983, after returning to
)
i

Philadelphia,1I drafted a report, relying on' notes-

() I had made at the site, which I disposed of after

, writing the report._ These notes contained details

oE my observations and the conversations I had with

people at the site. .I based the concerns enumerated

- in my trip report in large part on what I had been

told by Mr. Mouser and quality-control inspectors

at the site. I had a certain level of confidence
~

in their' opinions and I had attempted to cross-check

what I-learned during my discussions with the'

various inspectors. In addition, I had attempted to

confirm or disprove these. statements by what personal
,

observations I could make in the days I' was on site.

I based several general conclusions about the

overall management of the quality assurance program

on my impression of the attitude of Messrs. Tolson

and Brandt as reflected in their conversations with

me. This attitude seemed to me to lend credence to,

what I had been told by the inspectors,

t

'

Q.13. What did you do with the draft report?

'

.

A.13. I provided Ralph Trallo with a copy, which he marked

with some comments and questions. After discussing

:

-- , __ _ _ _ _ _ . . , _ _ _ , _ , . . - . . . _ . , _ _ . - . - . . . . - . . - . ..
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these with Ralph, I forwarded the marked copy of my

draft to Robert Roth.

(vD -

On August 8, Mr. Both approved my draft for internal

Cannon distribution. I-made some minor changes to
i

incorporate his and Mr. Trallo's comments. I gave

tt trip report a letter number and dated.it to

reflect its final form. I provided Mr. Roth a copy.

Q.14. Did you later return to the Comanche Peak site?

i - ,

A.14. Yes. John Norris informed me there would be a-

{
meeting at the site on August 9. He said that he

and Mr. Roth would attend and requested that I

attend as well. We were to provide advice and

assistance that might be useful to improve matters

under the coatings program.

i

Mr. Roth and Mr. Kelly of EBASCO were asked to

obtain information on the acceptar.ce range for dry

film thickness of Carbo-Zinc 11. I was asked to

develop a procedure for the application of inorganic

() zine paint with a topcoat of Phenoline 305 paint,

Messrs. Roth and Norris agreed that I should stay

over to get information from Mark Wells in order to

|

l

I
i

- - . .- . _ - -. . . - - . .-- ..
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develop this procedure.

I I arrived on site on August 10, 1983, an'd discussed

with Mr. Wells the appropriate format and content
J

f or a - work : procedure. . During that morning I

allowed'Mr. Mouser to read my August 8 trip report.
~

I did not provide Mr. Mouser-vith a copy of'the report.

Q.15. When did you hear about your trip report?

A.15. On October 3, 1983 Mr. Mouser told me that copies;

of the report were " popping up" around the site. He

-(} said that he would try to track down the source. A

week later he still had no information on this subject.

In response to my questions, he confirmed that I had
i

not given him a copy and stated that he had not taken

; one from me.
.

(

Q.16. Did you tell anyone about Mr. Mouser's call?
i

} |

\ |
! A.16. No. I was busy on the Zimmer, Grand Gulf and Hope

-.

Creek projects, and the information conveyed by Mr.

() Mouscr didn't seem important to me at the time.i

< .

!
l

I

,

, , . . - ,,,.m- - - - , , . - - - - . . , . . ~ , , , , - . . - . , . ..,,-,..-rr-., , ..- ,, , ,yv..- - - , .-y- m, e-,,,,_,m--er-en--+v i.- --- w -
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Q.17. Do you know when otherJCannon representatives

learned'that the trip report-had come to.the
.

't attention of personnel at the Comanche Peak-site?

A.17. On October 10, John Norris called and told me that

Mr. Merritt had asked him what my rea' sons were for.be-

lieving-that rework was necessary1because the work in.

place was not salvageable. I had stated in the trip re-

port that if Cannon should try to obtain a contract at

the Comanche Peak site, this contract should be a

rework contract as opposed to a continuation of the

current work acivities. What I was trying to explain

() was that the effort needed to save a portion of the

work was a lot more than the effort needed to

perform a complete rework from both a practical and
i

paper work standpoint.

Norris asked me if the Comanche Peak retrofit program

would lead me to change my opinion. I stated that

the retrofit program may resolve my concern, but I

have not reviewed any of the results and, therefore,

I could not comment on the acceptability of the

() retrofit program.
.

1.

.

~, - *.c - e - ,.-,-a--,,-.-,e,---,- ,-~e- , , - , , - -m --s---r- ----.-,---w,-,---,-- ----ww~-w- - -.
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Q.18. Did you become involved in these' disc ~ussions?-

D
s/ A.18. Yes., On. October 12, 1983, I-was called into Mr. Roth's

office. He was on'the squawk box.with Mr. Merritt.

Merritt asked about my trip report, and Roth~

acknowledged-that it existed, but emphasized that

it did not represent the Company's position. During

2 the conversation, Merritt asked him to read the

portion of the trip report relating to the ability to

accomplish any rework. Mr. Roth did so, but slightly
'

modified the wording as described in Answers 12.aud 13

of his testimony.

O1 .

Q.19. Did Mr. Roth ask you to sign the revised report?-

A.19. Yes.

Q.20. Why did he want you to sign the revised report?

A.20. I don't know for certain, but I think he may have
,

i

felt that my signature was required to authenticate

the report.

()
Q.21. Did you sign the revised report?'

'

.

1

A.21. No.

- . _ _ _ ._. _. ._,- . ____-_._--_.. --_ _._. _ __ . . _ _ _ _ _ _ - _ - _ _ _ _ _ - . _ _ _
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Q'.~ 2 2 . : Why not[
,

|
.,

d A'.~22. . Based ontadvice I. received from relatives and
~

j
-

Ralph Trallo,.I decided (that I would not. sign the

. changed report. .'Although-the changes were'not

important=in my view, ,~I(felt that if I had signed
7 s

the. changed report, the existence.uf two versions of 5,
_

'

'

!.. .

.. \ >
the same.~ report might be interpreted by a< third party '

'

as perjury or fraud. fnret:::pect'j ,

- hadithe date been.

change'dfor~the changes somehow marked, I would have

signed tLa changed report.

, . s"

Q.22.A. What was Mr. Roth's reaction to your i refusal to sign >

the revised report? I,

1. ,

,!',

) / '\
,

A.22.4. At firnt Robert Roth just let the' matter pass and
,

7
.

didn't press the issue. However, in mid to late

November 1983, he became more insistent on my
i

signing the changed report. When I suggested

that I would not commit perjury to explain the

existence of two reports, Mr. aoth to1d me not
'

; '
,

-

to commit pqtjury. Thereafter, Mc. Roth asked me

x several times to sign the report. I refused each,

time, and the natter was dropped. '

n-
+

Q.23. I notico.that_you detailed these events very ;

. carefully in your calendar' diary. Why did you

. . x . . . . . - -_ - . - - .. - --
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| '

,[ maintain this diary?
't,

'

'\
| \

Al24. -1 did so primarily on the advice of Messrs.,

Driskill and Griffin of the NRC. They had-,.

! ceceived a copy of my trip report.and spoken

with me about it several times. In mid-

November 1983,.I spoke with them again, and

in the cours' af the conversation I believe I
J

asked about what would happen if I was fired as

a result of my trip report. I think the subject

came.up in the context of talking about Mr. Dunham's

() job securi'ty after he,had spoken to NRC. Mr.

Driskill said that they could'not give me advice

regarding my job status, but remarked that if

he was in my postr. ion he would keep a detailed diary.
1

A

Q.25. Was your job or employment status threatened in

any way by your refusal to sign the revised report?

<

A.25. No.

I
,

04

's.

,

_ _ _ . - _
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Q.26. Was your job or employment status threatened in any

way by the fact that you had written the trip ceport

and that it had leaked to the public7

A.26. No, but I think I perceived that this was the case
'

at the time. In retrospect, I believe I was simply

agitated and under a great deal of stress. This was

primarily because of the November 9-11 events at

the Comanche Peak site, in which attention was focused

on me and my trip report. No one at Cannon said
..

anything about my job being in danger, and in fact

in December, when Cannon employees receive salary

(gg reviews, I received an annual increase and

distribution of an incentive compensation plan

in line with what I had received in prior years. '

..

Q.27. Did you perform any further work in connection with

the Comanche Peak project?
.

A.27. Yes. Mr. Roth spoke with me on November 4, 1983

j;j;( about meeting with Texas Utilities personnel whichc

he had attended in Dallas on the previous day. He
'

indicated that O. B. Cannon would perfoLm a further

review on site to satisfy the concerns raised in my

trip report. Keith Michels had myself began to

prepare a list of things to review in order to

.

'

.

-

. .

... .
-

. :; - -

' '

-

N"_
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resolve these| concerns.; We estimated that the
.

.
review would take1at least ten days. Mr.'Roth.

b'Nl instructed me.tbat Mr. Michels and I would meet'Mr.

Norrision site on Novamber-9Lto begin performing a
,

: review or audit.. Mr.' Roth'wrota-a memorandum the

.same day.-establishingfa Task Force,, headed by Ralph
.

Trallo, to' carry on these further review activities.

The memo'randum listed areas to be. reviewed, including

some' areas not addressed in my trip report.-

-Q.28. Did you return to the site to conduct this further4

,

revieF?

O .

A.28. Yes. Mt.-Michels and I traveled to the site area on
s

the evening of November 8, 1983. We were to meet

Mr. Norris for breakfast the following day and

proceed to the site with him. I found out later

he would be delayed.

4

When Mr. Micheis and I arrived on site, I found that

the badge I had been issued on my previous visit was

no longer valid, and we had to wait at the gate.

Mr. Merritt's secretary picked us up there.and drove

us to his office. We met with Mr. Merritt and gave
,

N.., , - - -, . -- n.~ . , , .-.w-, , - - - . , + - - e- ,,--,..----,-w,- - , , , , , , , - - , ~ --,,,--,-rw , - - -
'
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him the four-page list of items.to review that we

:-had prepared. .Fr. Merritt seemed surprised'and

( ") .~ displeased by the extent'of our list. He asked if
. .

-

Mr. Morris knew about the document and we replied

.that he-did. Mr. Metritt wanted to know why Norris

was not on site and he' called Mr. Trallo to' find out.

~

.

Mr. Merritt then escorted us to an empty office

and told us to wait there, After about 30 minutes

he escorted us back to his office. He told us to

return to'our hotel and await the arrival of Mr.

Norris. He explained that there was some misunder-

() standing about the sc9pe of work that O. B. Cannon--

was to perform and told us not to proceed until it

was ironed out.

When I returned to the hotel I called Ralph Trallo

and he instructed me not to return to the site before

he arrived that evening. Norris arrived on site and

called me, asking whether I wanted to begin reviewing

documents. I told him of Trallo's instructions. I

spoke with Tralle again, and he informed te that a

O' meetirag would be held on the following day to question

me on my trip report. I told Ralph that I didn't want.

to discuss the ceport, but he pointed out that I

couldn't really refuse the client's request.

.- ~ . - . . - - .. -. - , , , _ _ _ - - - - - - . . - . . - -
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Q.29.- -Did you attendi his meeting?t

es

'-- k.29. Yes. -When we arrived on site, Messrs. Trallo and

Norris met briefly with Messrs. Merritt and Tolson.-

Then we all went into a conference room. Before the-

. general meeting; started, Mr. Trallo informed me that

he had stated that I was not out to do Mr. Tolson in

and.said that he had only agreed to the meeting on

the condition that it did not turn into a kangaroo-

court or a witch hunt. Mr. Merritt-presided at the

meeting and a stenographer was.present with a tape
,

recorder. I was extremely nervous and agitated, to

.() the point that my hangs were shaking. I had decided

in advance to say very little because I*was convinced

I that the purpose of the meeting was to railroad me

into changing my opinien.

Q.30. What happened at the meeting?,

i

!

A.30. The meeting consisted iargely of Mr. Tolson

describing how Comanche Peak satisfies the

specification and regulatory requirements that led

to the concerns raised in my trip report. I con-;

cluded that if these activities were being
i

implemented properly, my concerns would no longer

be valid. He also stressed the number of quality

control audits that had been, and were being,

- - . . . - . . - - . . -. . - . . . . . _ - . _ . - - . - - -..-. - - - -
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performed on site. He indicated that findings, if

any, resulting from these audits were minor. If

O
these' audits were of sufficient scope and depth, my '~

,

confidence in the adequacy of the coatings program

would increase considerably. I, of course, could not

tell whether the activities described by Tolson were

actually taking place.
,

.,

Following this meeting, the O. B. Cannon Task Force

met alone and discussed what had occurred and what,

course of action we should take. We continued our dis-

cussions later that day, and everyone on the Task Force ~

', ||h agreed that if the sipe management were doing all they -

said they were doing, we would have no concerns. We de-

cided to accept the information and assurances given
.

, by Mr. Tolson and Co. at face /alue. We also agreed

that without doing a thorough audit, we could not
.

confirm what we had been told.
J' s

Q.31. Were you " railroaded" into changing your views?

A.31. No. Despite the stressful atmosphere at the meeting,

what Tolson described was a reasonable approach to

implement a quality program in the coatings area.

If the people at Comanche Peak were doing what was

described, then my concerns would be satisfied. More-

over, during conversations with members of the

,. . . . . .. . : .. .
. .. =-
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.,

:-Cannon Task Force ~after'the meeting on'the loth,

ve discussed these matters' in more1 relaxed
'

'~
' : surroundings. These discussions confirmed my own

opinion of the'viewsaexpressed by the Texas,

Utilities people.

Q.32. Did you.neets,with anyone else on November 107
*

.,

A.32. Yes. That~ afternoon I met with Mr. Griffin of

the NRC at my notel, as we had previously agreed.

He showed me a copy of a meno by Mr. Driskill of
,

M.;

the NRC which indicated that ay trip report had been

() provided to NRC personnel"b'y an individual who had
'

obtained.it in a surreptitious manner. I assumed

the use of the word " surreptitious" meant the trip

report had been stolen.

Mr. Griffin asked about the meeting on site earlier
i

' that day. I described the format to him, and he asked

if I just pretended to agree with whatever I was told in

order to get out of the meeting. I explained that I had

been extreaely nervous and uncomfortable during the,

} meeting, but that I honestly believed if Texas Utilities I

was doing everything they said they were, then I

wouldn't have a problem with their qualicy assurance
.

program. I noted, however, that I could not give an

_

<
_ _ _ _ _ _ _ _ _ _ _ _ _ ___._. _. _ _ _ _ _ - - - . _ _ - - - . . _ - . - _
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opinion 1one way or.the other as'to whether they were

-in fact doing what they had told'me.

Q.33. Did the Cannon representative meet with~ Texas

Utilities again?

A.33. The following morning, November ll, we met _briefly

and Ralph Trallo delivered the' consensus opinion of-

the Cannon Task Force.
,

Q.34. Did you prepare and sign an affidavit on-

September 28, 1984 addressing the concerns ,

() set forth in your Augyst 8, 1983 trip report?
.

A.34. Yes.

Q.35. Have you recently reviewed that affidavit and the

accompanying affidavit of C. Thomas Brandt?

| A.35. Yes, at your request I have reviewed both

affidtvita to confirm whether or not I s t. ill
,

hold the views indicated in my September 28

affidavit.

.

Q.36. Wnat was the result of that review?

,-

. . . _ . . - ,, - . _ . . - . . . . . . . . . , - - , s_-- -- . - - , _ . - , - , _ , - - , _ - , . _ _ _ , - . _ , _ . , - , . , - - . - - _._,..me--..
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,

'

- A . 3 6 '. - Sufticient, technical information i,s ptovided-inw

- the Brandt| affidavit-so.that'I can reconcile in ny. '

n
I'd mind the comments I made in the trip.ceport. Con-

sequently, with the exceptionsLnoted below, I reaffirm *
.

the. statements I made on September 28.

Q.37. What are the exceptions?
,

A.37. On page 8 of'the' affidavit I stated'that'with

respect to the qualification of painters, I was2

,

satisfied that the concern indicated-in my-trip

report was without basis, given the Brandt

() affidavit. Since the, effective date of the
,

pertinent forms attached to that affidavit are

dated after my July 26-28, 1983 site visit, I

cannot be certain they were in place at the time of

my visit. Therefore, I am revising the statement on

page 8 to the effect that I am presently satisfied

that'my concern on painter qualifications is

*

without basis,

j In the second paragraph on page 8 of my affidavit,
'

4
-

- I stated.that based on the Brandt affidavit, QC in-

] spectors conducted visual examinations of test panels.

However, I am unable to confirm my statement on the,

F

i

i

.. , - . . . . . . . -, - - ,...- .. , - -,n..- ..--,_._--,-,,,,.-w.,-w-n-n.,,,, , , . - , , -
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basis of the attachments to the Brandt affidavit. I

should have asked for objective evidence on this point

O because rather than accepting assurances as I did during

the meetings on November 10 and 11, I was interested

in reviewing confirming documents at the time my

September 28, 1984 affidavit was written. I assume

that the documentation does exist on the prac,tice of

QC inspectors examining test panels.

I also note with respect to coatings integrity, the

letters I refer to on page 10 of my affidavit were

issued in 1976. In retrospect, it would be better

||| if the coating manufagturer that issued the letters

would confirm that their 1976 recommendations are
still valid.

Finally, I am deleting the last sentence of the

affidavit since by the time I wrote the trip

report the QA overview requested of Cannon was

completed.

Q.38. Can you explain why these matters were not

h clarified by you before you signed the affidavit?
a

5
m

.
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A.38. I was simply careless'in the case of the last
:

~

_

sentence of-the' affidavit', the effective date
. .

^- . of theLinspector qualification torms, and in-'

E .not requesting objective evidence of test

;- -panel examir.ation by quality control inspectors..
~

'

With. respect to the'need for confirming the 1976

letters, I-evaluated the information presented tur

Mr. Brandt in terms of the applicable ANSI

standards and other requir'ements, and since such

confirmation is not~ required, I did not mention-
.

it. However, in response to my counsel's in-

sistence that I cover every eventuality, I thought

. (]) it would be appccpriate to mention it at sais time.

.

-Q.39. Does the September 28, 1984 affidavit represent your

voluntary viewpoint?
4

!
,

A.39. Yes. With the minor corrections noted, that

l' affidavit represented.my views then and represents

them'now with respect to my position on the

| concerns identified in.my August 8, 1983 trip

I report.

O
:

-

!

<
; ,

.

s
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: 1- CROSS-EXAMINATION

2 BY MR. ROISMAN:
ye
( ) 3~ ~Q- Mr. Lipinsky, would you look at what has been

4 marked as Exhibit-JJL-1, which is-the signed' copy of your

5 August 8, 1983 trip report.

6 A Yes.

7' O Mr.' Lipinsky, are the statements that are made-

8 in - there, as of the time they are made, true and correct

9- to the best'of-your personal knowledge?-

10 A Yes.

11 Q , We discussed earlier, Mr. Lipinsky, the question

12 of whether or not an audit.was required before you would-

13 be able to. confirm orfdeny the concerns that you had

(- 14 ruised in the August 8, 1983 trip report. You' testified

15 that no such audit has occurred; is that correct?
,

16 A Yes. .That's correct.

17 O And yet in the testimony which you -- excuse me --

18 in the affidavit which you have filed in support of the

19 applicant's motion for a summary judgment on the paint

20 coatings issue, with modifications as noted in your

21 profiled testimony in this part of the proceeding, you
<

| 22 have satisfied yourself that those problems are not

23 present; is that correct?

24 A Yes. That's correct.

'25 0 Okay. I now would like you to please explain as

. .- __ . _ , _ . - -_ . . . _ . . . _ . - _ _ _ _ . _ . , . .
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-1' .-fully "as you 'wish 'to 'on the record, how you got from there

I to here without th'e' audit?
: /~

~ CHAIRMAN BLOCH: May I ask, Mr. Roisman, before
. . . .

.

', j. 3._ .

4 . we do' that, would it be helpful toi have the testimony that

5: -was filed . in' the - other part of the proceeding in tdue
''

6 record here:for reference?'

7 - MR. ROISMAN: That seems.like a good idea,

8 Mr. Chairman. '

,

9 . CHAIRMAN BLOCH: Why don't you ask Mr. Lipinsky-

10 if he accepts this as modified by his present testimony?

11 .MR. ROISMAN:- Okay. 'I'm just looking for-my

12 copy of it.

13 BY MR. ROISMAN:,

14 O Mr. Lipinsky, do you have in front of you the

15 affidavit of Joseph J. Lipinsky, which has a signature on

16 the 18th page, and a " subscribed and sworn to before me

17 this 28th day of September, 1984"?

i 18 CHAIRMAN BLOCH: With an attached resume.

19 MR. WATKINS: Point of inquiry: Is that the

20 copy which we produced on Saturday or was that part of the

21 September 27th filing? Because they were both executed,

22 as I recall. Changes were made to the one we produced on

23 Saturday --

) 24 MR. ROISMAN: The one that I have is the one I

25 believe was filed with the motion for summary disposition
,

p e +r , a.,- . , , ,- -.,.m-,-,. --,-...,,c. - . , , , ..v., n.-,,.- .,g.n..,c,,
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-1, 'which. includes-a stamp, " Daniel.F." - : stamp underneath

2 the signature cf'the notary, and a typed line below all

7-..f) 3L - the signatures that saysi. "This is a'telecopy facsimile.
~

4 'The original will be.sent under separatercover." I

5 -believe it-was served on the parties by hand during thev
~

6~ courseLof the meetings in Fort Worth, the hearings in Fort
-

.

7 Worth.
-

-8 MR. WATKINS: I just wanted to make sure you,

9 didn't-have the draft..

10 MR. GALLO: - Excuse me, I''m not;sure that

11" Mr. Lipinsky has the version 14r. Watkins referred to.

12 CHAIRMAN BLOCl!: Let's go off the record.

13 (Discussion off the record.)
O)(_ 14 CHAIRMAN BLOCH: Let's go back on the record.

15 BY MR. ROISMAN:

16 O Mr. Lipinsky, you have in front of you the

17 affidavit of Joseph J. Lipinsky, ich on the last page4

18 has on it all the markings that I indicated previously; is

i 19 that correct?

20 A Yet, I do.

21 O With the corrections which are conteined in your
.

22 prefiled testimony which was just received in evidence a

| 23' moment ago, to the testimony in the af fidavit, do you

| 24 accept the statements contained in the affidavit as true

25 and correct to the best of your personal knowledge?
!

I
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l' MR. GALLO: Your Honor?

-2 CHAIRHMi BLOCH: Mr. Gallo?
r%
.() A MR.'GALLO: . I? m not sure that all of the so-called

74 exc'eptions that are recorded in his'prefiled-testimony are

5 reducible to clear amendments to the affidevit.- It may be
~

6 necessary to sort that ' out. .And I'm thinking in

7 particular --

8 -CHAIRMAN-BLOCH:- Why don't we allow you to go

9 through this and clarify. with the witness whether he.

10 subscribes tozthis, without leading questions?

11 MR. ROISMAN: Do that now?

12 CHAIRMAN BLOCH: I think that would be best. We

13 can interrupt the order and let Mr. Gallo do it.

14 MR. ROISMAN: Okay. That's fine.
,

15 DIRECT EXAMINATION (Resumed)

16 BY MR. GALLO:,

17 O Mr. Lipinsky, you have been asked whether or not i

18 the September 28 affidavit, as modified by your prefiled

i 19 testimony, is accurate and true as of this point.

20 CHAIRMAN BLOCH: Mr. Gallo, why don't we goi

21 through it a page at a time and let him make each of the

22 corrections so we understand what the differences are

23 .,etween-what he filed and what he now believec.

24 MR. GALLO: Fair enough.

25
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1 :BY MR. GALLO:,

2 '; Q HMr. Lipinsky',' turn to your prefiled~testimany,

.

L3 . 'page 29.-

4- CHAIRMAN BLOCH: ~Can't you just go through the -

5 affidavit rather thanLthe'prefiled testimony?

6 MR. GALLO: The prefiled testimony. tells me

7 where the revisions are. Without.that-I wouldn't be able

8' to proceed.

9 CHAIRMAN BLOCH: Okay.
e

10 BY MR. GALLO:

11. O In answer 37, you' enumerate a number of changes
it

12 that you are making with respect to the affidavit.
,

13 Would you. start with the first one and explain it,and
~.

s. 14 then move to the second and explain it for the benefit of
t

15 the board and the parties?

16 A Using my testinony that was filed today?

17 0 Yes. Answer 37?

18 A Okay. On page 8 of my affidavit, I had steted,

19 you know, with respect to the painter qualifications, that.

20 I wanted'to see -- that I wan satisfied with the concerns

21. that I had raised as a. result of information provided by
'

22 Mr. Brandt. Subsequent to this affidavit, what I have

23 done is, I have reviewed that information provided by Mr.
) 24 Brandt and in the course of that review I found that thei

25 information provided by Mr. Brandt was dated after my site

.

(

, , _. ~ v ., , - - - - . -.--x--y. y y, , w,,g,- .y y,, e- , - . - --w-.wt-- + -< = ----~
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1 - ' visit. That's in one of the appendices ~'of Mr. Brandt's
-

2 . affidavit.-

sq
k,) - 3 As a result.of that', you know, I'm not'certain that.-

4 what he told-me.was in fact in place when I was on site-
-

.

.

5. What he prov'ided me.was adequate, but because of the dates
4 6 on the material, I-don't know whether.or not --

7 O All right, Mr. Lipinsky. Look at page 8 of the

8 affidavit.

i 9 A Yes.

10' O Is the sentence in question the last sentence of

11 the first paragraph?4

i - 12 A- I'm satisfied, based on what Mr. Brandt told me,

' 13 accepting'what Mr. Brandt. told me at face value. The
4

>

14 ground rule is I can't prove whether or not Mr. Brandt

15 was --

16 O Right now, tell me how you would --- given your

17 comment in your prefiled testimony on page 29, tell me how
'

18 you would revise the sentence in the affidavit in the

'

19 manner consistent with what you say in your prefiled

20 testimony.

21 A I would revise it to the effect that: I'm-

22 currently satisfied with apparently what Comanche Peak is,

.

23 doing with regard to painters ge-lifications. However. I

24 don't know whether that information or that procedure, if

25 you will, was in effect at the time of my site visit,

a

1

+

.,v. - - - , - . - - , , - . . - . , , - _-- r~~-. - y r ww-------->-,m,,- y-,yy,,y-4 w-,--, y,-3 ,r-. . , y,,_--y ,v,----~--ww,
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1- based on the. dates given,fon that-information'provided'by
'~

! 2' Mr.JBrandt.

[ ;3- -CHAIRMAN BLOCH:- He probably woul6-have-told you

~4 :if ~ it - was .in . of fect :on that date; do you believe that?

5 THE WITNESS:~~My premise-.with regards-to.

6 Mr. Brandt's. affidavit:is I-have no reason -- the fact
'

' ace value . -7. that I'm to take what he-says at f

8- CHAIRMAN ~BLOCH: In other words, it went into

9 ef fect af ter the date that you were there? -

10 THE WITNESS: He didn't make that statement, no,

11. sir, that it1was.in effect after he was there. .I just

12 'noted on the forms that the. dates were subsequent to my

13 .Julv visit.
L T

14 MR. GALLO: I don't know how we can proceed very-

15 effectively, your Honor.

16 CHAIRMAN BLOCH: Just continue.

17 MR. GALLO: It's clear to me that these, the

18 last sentence in the first paragraph, needs changing.

19 CHAIRMAN BLOCH: Okay. He said that. -You don't-

20 have to bother about how it is to be changed. He

21 explained what his problem was. You don't have to explain

22 each word.

23 MR. GALLO: All right. On that basis we'll go

24 forward.,

25

m
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1 .BY MR. GALLO:
~

f 2' Q Go to the next item?

sf 3: . .

:(_J 3- -A Again on page 8-of my' affidavit, I went ahead3
*i

'

4 and based on the information provided by Mr. Brandt to - the .

-15 effect that1the QC inspectors do incfact perform a visual-

.6 - examination of the test panels -- however, with regard to

7 the same information that was)provided:by Mr.-Brandt,:

8 there is no.-place cr any objective evidence indicating
.

9 that the QC inspector or inspectors had in fact performed

- 10 some type of visual examination. There's no objective

11 evidence to . support that the QC people looked at the

12 panels in question.

13 CHAIRMAN BLOCH: Does the testimony of Brandt
.

'

s- 14 indicate'when procedures for having the craft people paint

15 test panels first went into effect?

16 THE WITNESS: I don't believe so; no, sir.

17 CHAIRMAN BLOCH: So is it clear to you whether

18 or not it was in effcet when you were there the first time?

19 THE WITNESS: I might go back on that, on the

20 previous answer. In fact, Mr. Brandt may have said that

21 the procedures were in effect at the time of my site viait.

22 I seem to recall comething like that in his affidavit, in

23 the introductory section of it.

24 However, the information he provided on painter

25 qualifications was all dated -- and I'm guersing on the

_. , - - -. -- , -.-.- - - - - . - . - - , . .. - .



'y , ,a_ ,

y.
_

y ~ -
-

-
,

,
_

(21142.0 ,
.

.19720-N

TRT) ,,

,

^

J::1 dates, I mean: don't hold me to thate.-- I -think' they..were
-t

. 2L January of''84, something like that. 'Maybe.not-that-far'-

.; n
, 3| Lalong. -

- ';( ,); '

- -4 CHAIRMAN BLOCH: Do we have Mr. Brandt's
~

.

,

'

7 ,
~5' " affidavit so' the: witness can refresh his recollection and ,

,

:6 tell us'whether he' thinks'the> painting.of. panels was:in.
.

7 J e f fect- at.- that first time? I woul'd~like<to' reiterate
,

8 counsel's suggestion: Don't. answer until you'are'sure.you-

-- 9 .know what the right.answerfis.
.

,10 ~ Are you ready.to answer?

11- THE WITNESS. Yes, sir. ~The dates on the

12 certification forms provided one --Ethere were three forms
t

_

13 .provided. The first date was October-23rd of '83, and the-

14 ~ second two were 5/18/84. . All three were subsequent toLmy

15 initial site visit.

16: CHAIRMAN BLOCH: So as far as you know, the

17 painting -- the crafts people were not, at least as farjas-

18 Mr.-Brandt's affidavit helps you, you don't know now'that

19 the test panels were painted at the time that you were at

20 the site the first time? Thet there was a practice of

21 having crafts people paint' test panels at all at the time

22 you were at the first site -- the first time?

23 THE WITNESS: The documentation he provided

- 24 doesn't substantiate thatt that's correct, sir.

25 CHAIRMAN BLOCP: And you havn no other

i

+
1

.,wpg ~ n w y. p-- 4 , -w. .p-w y e,--e- .,+-y -em,r.--gwa. p.,p. w ,,-:-mo< <<--ew,--g- -gme<wwe,,,w,e-w-,---n-,--va,,., r-aweg.p_,-a,e-,w s, , s m e, -e wn,w n y -~
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1 "information to substantiateL that, do you?)

2' =THE WITNESS: Actually I have'Mr.=Brandt's

) _' -3 affidavit'to substantiste that the painters were-in fact
'

~

'4 . qualified.

5 CHAIRMAN BLOCH: But which section says-that the
~

6 painters were qualified at the time you were~there the

7 first' time --

8 MR. GALLO: - Judge Bloch, you have;to let the

9 witness finish his answer. He's under enough pressure --

10 CHAIRMAN BLOCH: I agree.. And I want you

11 especially to interrupt me. Really. Because you should

12 not take any special concern for the fact that I'm the

'13 judge. It's very important that if you'think I'm pushing

14 you too much, that you object. I will not mind it at-all.

15 MR. WATKINS: To further complicate things,

16 could I ask the witness what appendix he was just

17 referring to?

18 THE WITNESS: I'm sorry. Appendix J.

19 MR. WATKINS: And the dates were?

20 THE WITNESS: 10/23 -- yes -- 10/23 -- 83. And

21 the other two were both 5/14 -- excuse me, I'm sorry. One

22 was 5/14/84. And the third one was 5/18/84.
23 MR. NATKINS: Thank you.

*

O
\_/- 24 CHAIRMAN BLOCH: The question is '4here in Brandt's

25 testimony -- were you saying something else that I-

e

.m, n v ,. _ -...e-,.- , _ . - - . , . . _ , ,, - ..---.,,.,g. , , . . .,.,,.--.,.3 , - - - -
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1 interrupted?
_

2' THE' WITNESS: What'I was.trying to getJacross.m-

. ,m-
f_y -3- there was essentially-I -- one of-the: ground: rules with*

4~- this testimony was thatLI accept Mr.-Brandt's

f 5 representations at face value. I mean, he's ---

~

6 CHAIRMAN BLOCH: . Which_ representation?
1

-7 THE WITNESS: My understanding was that these

8 were in effect at the time of my site visit.

9 CHAIRMAN BLOCH: Where does it say that in his

i 10 statement?

11 THE WITNESS: I don't know that it does, sir. I

12 know it does with regard to procedures. -With regard to

13 painter qualifications, I don't know that he makes a

14 definite statement to that effect.

15
.

CHAIRMAN BLOCH: Does he or doesn't ho? I want
>

16 to know.

17 THE WITNESS: I don't know, sir.

18 CHAIRMAN BLOCH: So at this point, you don't.

i

19 know whether the painting procedures were in effect at the

20 time you were on the site? The painting of the test

21 panels?

22 THE WITNESS: That's correct; yes, sir.

23 CHAIRMAN BLOCH: Either from the affidavit or

24 from the acccmpanying materials?'

25 THE WITNESS: That's correct; yes, sir.;

.

f

. . . . _ - - - . _ - ,. - - - - - c _. _ _ _ _ _ . _ . . _ , . . . _ . , , - - _ _ .o_ _ . . . ~
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). 5 21L .MR.--GALLO : fWell, objection.-7

Q 2 . CHAIRMAN BLOCH:- Please, just-ask-another '

h:q- - 4.3 _ redirect qu1stion,:.if'you want.,
.

.. - .

'4 !MR.- GALLO: The'best evidence,.~whether he knows-

< -

5 'or:not, he should'be allowed.to. refresh his memory by-
~

-

~'

-6 referring' to the-Brandt affidavit.<

7 - ' CHAIRMAN:BLOCH:' I.did. He may.look'at it'as-
'

8 long"as he wants.
,

9- You may look.at it.

10 And,11n fact,'Mr. Gallo', if there's a portion you-would

11" like to call to-his attention you may do that.

12 :MR.~GALLO: All right. .Thank you,-your Honor. .

.
13 MR. .TREBY: May Staff call his, attention to

:

-

- 14 footnote 1 on page 2?

15 CHAIRMAN BLOCH: Surely.

16 THE WITNESS: All right.

17- MR. WATKINS: Footnote 1 of page 2 of what?

18 MR. TREBY: Brandt's affidavit.

19 CHAIRMAN BLOCH: You might read it for me if.you

20 < decide it's the applicable statement.

21 THE' WITNESS: Yes. It's definitely the

22 applicable statement.
i

|: 23 CHAIRMAN BLOCH: What does it say? '

'

24- THE WITNESS: "All quality procedures and,

!

25 construction procedures referred to,. discussed in, and
_



,
- _ , -

, -

121142.0 197344

.BRT-

.1 .httached to this' affidavit were in ef fect in ' late. July,

.2 1983, at the time of Mr. Lipinsky's visit.to the> site."
:,5,

(~,J. 13 - CHAIRMAN BLOCH - .The--attached.later version?
,

4 MR. WATKINS: Your: Honor, I ~ suggest for the-

5 board, to speculate without having this' document in. front-

6 of them is. error.- The three documents --

7 CHAIRMAN BLOCH: I just want to know whether
,

8 Mr. Lipinsky is satisfied. That'smyconcern'rihhtnow.
9 MR. WATKINS: So the record is clear, the

10 documents to which he referred were forms for

11 certification of painters. They weren't procedures. And'

12 what it meant was the painters underwent the certification

13 on that date. Isn't that correct?
:

' 14 THE WITNESS: Yes.

15 CliAIRMAN BLOCH: Did you mean once again the

16 applicant submitted testimony about procedures instead of

17 procedures? We have been trying to get you to actually --

18 MR. WATKINS: The issue to which Mr. Lipinsky

19 and Mr. Brandt testified was: Did the painter

|20 certification form -- the form meet ANC requirements? And <

'

21 we compared it in Appendices J and K, I believe. We ,

!

22 compared the actual forms used at Comanche Peak with the'

23 sample' forms entitled " ANSI."

(~h,

s_) 24 CIIAIRMAN BLOCII: But the forms were at the time,

25 Mr. Lipinsky was at site?
>

Y

!
.-
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1 MR. WATKINS: I' don't bel'ieve thatiis-true. The

2 painters were certified at a time later than when
,,

) .3 Mr. Lipinsky was on-site. Excuse me.

J4 We'll offer to try,to get a copy of this' xeroxed so you

5 can have it in. front of you. I think it would'make a

'6 difference.

7 JUDGE GROSSMAN: Mr. Lipinsky, I just want to

8 refresh my recollection on what you just"said,.what your

9 understanding was with regard .to the premise for your

10 affidavit. Was it your. understanding that you should

11 accept in toto whatever Mr.-Brandt indicated without

12 question, even if in your own mind there might be some

13 question? Is that basically -- are those basically the
'

14 ground rules under which you were operating?

15 THE WITNESS: Yes. Essentially I was to -- if

16 Mr. Brandt provided me with a procedure tnat identified

17 the concerns I had raised and said that this is our

18 procedure for handling storage materials, for example, and

19 that procedure addressed my concerns, then that is the

20 limit of it. I don't know whether they are implementing

21 that procedure or not, just that that procedure identifies
)

22 my concerns and rasolves those concerns.

, 23 CHAIRMAN BLOCH: Mr. Gallo, you can continue.

24 BY MR. GALLO:

25 Q Now, Mr. Lipinsky, I believe the next iten in
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1 your-prefiled testimony is-referred to'in-the second full

2 paragraph on page 30?
im .

(f 3 'A 1 Yes.

4 .' O . Can you explain ~ what7 that was related . to?-

5 A This paragraph dealt with~the' coating integrity

6 items I had raised with regards_to the surface preparation

'7 on' epoxy | coatings and on the sanding of-zinc-rich primers.
.

~

8 The lettar -- the utility has letters from the

9- manufacturer which addresses both of these situations.

10 The manufacturer doesn' t have a problem with the situation

11 or.the procedures in use at Comanche Peak with regards to

12 the surface preparation or the sanding on zinc-rich

13 primers. However, the one thing I noted was that'the
,

(s 14 letters are dated 1976, and : though there is no requirement

15 to do so, I would be a little more comfortable if the

16 manufacturer was contacted in 1984 and repair procedures

17 or the sanding or whatever it is was addressed to the
,

18 manufacturer in today's environment.

19 CHAIRMAN BLOCH: Is that because you have a

20 technical opinion as to whether or not this is actually a

21 correct position?

; 22 THE WITNESS: My own work exparience with these

23 products, similar products: Yes, I'd say.

( 24 CHAIRMAN BLCCH: Please continue, Mr. Gallo.

25

.

f
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1 BY MR. GALLO:
E

7- Q 'Mr; Lipinsky, with respect to the matter that
, " ~ . , .

( ). s3 .you just discussed,;does the' fact'that thesenletters'were-

4 dated in '1976 cause -you' to change the 'af fidavit ~in - any.

5" respect?

6 A No. There is no requirement-to get the letters

7 or' manufacturers instructions updated that I'm' aware of.

8' O When you.say "there's no requirement," what-do

9 you mean?

10: A With' regard to ANSINC standards,1there's no

'll requirement to get a regular review, that I am aware of,

12 by the manufacturer with regards to application

13 instructions.
-

' 14 CHAIRMAN BLOCH: Was there a change that came

15 about as a result of Three Mile Island and aat the

16 Nuclear Regulatory Commission required about coatiugs

17 after 1974? Excuse me after 19767

18 MR. WATKINS: That'r, a broad question. your

19 Honor. We'll object anless you can relate it to this

20 specific surface preparation issue that Mr. Lipinsky vas

21 discussing.

; 22 CHAIRMAN BLOCH: With respect to this particular

23 type of surface preparation ae; could it have affected

'
24 the validity of the letter?

.

25 THE WITNESS: Not that I am aware of, sir.
!
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1 CHAIRMAN BLOCH: So that were the same

2 requirements for LOCA after '76 as before?

t ) 3 THE WITNESS: I'm not familiar with that.

4 CHAIRMAN BLOCH: But you are famil.iar with the

5 Nuclear Regulatory Commission regulations on coatings,

6 aren't you?

7 THE WITNESS: Yes, sir.

8 CHAIRMAN BLOCH: You just don't know whether

9 they changed the regulations on environmental regulation

10 coatings?

11 THE WITNESS: Normally our ocganization docen't

12 get involved in the dba testing aspect. Tnat's more the

13 responsibility of the coating manufacturer or an
C'1\m/ 14 architect / engineering-type firm.

15 BY MR. GALLO:

16 O Mr. Lipinsky, you mentioned the ANSI standards.

17 Is that the same as the Nuclear Regulatory Commission

18 standards referred to by Mr. -- by Judge Bloch?

19 A I don't know. I'm not sure. Maybe Judge Bloch

20 can clarify exactly what standards he's referring to.

21 Q So you don't know what standards Judge Bloch was

22 referring to when he posed his question?

23 A Yes. That's true.

O)x. 24 CHAIRMAN BLOCH: I was referring to the witness'

25 knowledge as to whether there were changes. I don't know

_
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1 for eure there were changes but you .are an expert in this

2 area. I wanted to know if you knew there were changes.
. ,.

(j 3 THE WITNESS: Not that I i..ow of; no, sir.

4 Although~I'm not -- if there are specific documents, I'm'

5 not sure what we are quoting I guess is --

6 MR. GALLO: I think Mr. Watkin's point is well

7 taken. We are embarking on some general inquiry that none

8 of us'know about. We have to be more specific.

9 CHAIRMAN BLOCH: Continue, then.

10 BY MR. GALLO:

11 O Mr. Lipinsky, with respect to the pruvious

12 matter you testified to, that is the matter identified at

13 the top of your tectimony on page 30 about seeking

14 objective evidence -- do you see that?

15 A Yes, sir.

16 Q Does the fact that you do not have objective

17 evidence cause you to change your affidavit?

18 A No. No, it does not. The reabcn being, it's

19 possible that the quality control inspection, or the

20 objective evidence of quality control inspectors observing
21 or visually examining the test panels of the applicators

22 could be on another type form or it could be handled in

1
23 another manner that was not identified in Mr. Brandt's |

24 affidavit.

25 0 As I understand the last paragraph in your
;

,
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1. answer 37, you are deleting the last sentence of the

2- affidavit; is that correct?

( 3 A Yes.-

4 Q By my count, you made two changes to the

5 language in the affidavit. One is deleting the last- ,

6 sentence of the' affidavit, and the other is deleting or

7 revising, in some form yet to be determined,'the last

8 sentence in the first paragraph on page 8. Now, is that

I 9 correct?
'

10 A Yes.

11 O I want you to take your. time before you answer
i

12 this question. Are there any other changes to the
i

13 affidavit that you believe necessary at this time?

14 CHAIRMAN BLOCH: =Before he does that, you4

15 haven't asked him to explain why he was dropping that last

16 sentence. I'm kind of curious about that.

17 MR. GALLO: I believe it's addressed in answer,

| 18 38 of his testimony, but I have no objection, of course,

19 to the witness telling the Court the answer to that

20 question.

21 BY MR. GALLO:
,

; 22 O Why did you delete the last sentence of your

' 23 affidavit?

24 A Okay. Again, we do explain it in answer 38.

I 25 The main besin for that, with regard to the last sentence

;4

J

>
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-1 on page 18, was in fact as of July 28, '83, there was no --

# 2 Mr. Merritt indicated that was the end of our services.

. ,-).( 3 He didn't require any more work from.O.B. Cannon at that
,

4 time.

5 CHAIRMAN BLOCH: That's not quite what he said,

6 is it? He didn't quite say that, according to your trip
'

j 7 report. Do you want to 1cok at your. trip report?
4

i 8 THE WITNESS: On page 3, sir,-are you referring?

9 CHAIRMAN BLOCH: Yes. ~ It's in sub-B in the

10 middle of the page.'

; 11 THE WITNESS: Yes, sir.

12 CHAIRMAN.BLOCH: Didn't say you were going to do

13 any more work.,

1

s 14 THE WITNESS: That.may have been a poor choice

15 -of words. He directed us to do no more other than the

j 16 recommended alternative air supply until we were notified.

17 CHAIfMAN BLOCH: Was it possible that you

18 thought that there was more work to be done at that time?'

19 THE WITNESS: No, sir.

20 CHAIRMAN BLCCH: Despite the fact that he would

21 have to notify you?,

22 THE WITNESS: That's possible, yes, sir, in that;

| 23 context. Yes.

24 CHAIRMAN BLOCH: Particularly because there was

25 still money to be spent on the direct costs of the

. __ . . - - , , , _ - . , . . . - - . . . . . . . __ -- . . - - - - - . . - . . - . - . -
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l' ' contract?

'2 MR. WATKINS: Objection, that'has not been

fj 3 established in this case.

4 CHAIRMAN BLOCH: That'a okay. It's a

5 cross-examination question. If you don't think it's right,

6 you may correct it.

7 THE WITNESS: What was the --

8 'IR . GALLO: It has not been established that

9 this witness was aware that there was money left in the

10 contract.

11 CHAIRMAN BLOCH: He can tell me that.

12 THE WITNESS: That in fact is the --

13 CHAIRMAN BLOCH: Were you aware that there was
I
(- 14 in fact money left to be expended on direct expenses in .

15 the contract as of the time thtt you were notified that

16 Mr. Merritt ,had to give specific notification?

17 THE WITNESS: No, sir.

18 CHAIRMAN BLOCH: You were not aware there was

19 money left?

20 THE WITNESS: No.

21 CHAIRMAN BLOCH: There was no reason for you to

22- believe at the time you wrote your trip report that there

23 would be more work under the contract?

24 THE WITNESS: I thought we were done, yes.
-

25 CHAIRMAN BLOCH: Did you write this sentence or

!

*
, . ., . _ ~ . . - . . . , - . . - _ _ _ , .,- _-. , , .. , ..,_, - , , . - . _ . . - -
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I did counsel suggest this sentence to you, on page 187

2 THE WITNESS: With regards --
,,

( )\ . MR. GALLO: What sentence are we talking about,
r

3

4 your Honor?

<

5 chi.IRMAN BLOCH: The sentence we are dropping

6 from the affidavit.

7 THE WITNESS: What counsel are we referring to,

8 sir?

9 CRAIRMAN BLOCH: Counsel for Applicants, who you

10 may have thought was acting for you at that time or may

11 not have.

12 At this time, he didn't think he was. It's just

13 Applicant's counsel.

O\/ 14 THE WITNESS: I'm not sure I follow your

15 question, sir; I'm sorry.

16 CHAIRMAN BLOCH: Whose language was it that's

17 being dropped? Was it originally your language or their

18 language?

19 THE WITNESS: This affidavit is pretty much an

20 end product of a scries of -- I'm trying to attempt to

21 answer your question -- was an end product of a series of

22 drafts of affidavits that starred pretty much as an

23 interview situation with Mr. Reynolds, I believe, on

) 24 November 22. That's pretty much when this initiated as a

25 result of that interview.

1

.. ~ . . _ ___ .- _ _ _ _ _ - _ . _ _ . _ _ . _ _ _

l
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l- CHAIRMAN 3 LOCH: You can't remember where-this

2 language comes from? It's this particular language I'm

() 3 concerned with, act the history. You'll get to that in a

4 second with Mr. Roisman. If you can't remember where it

5 comes from, say you can't remember. If you can remember,

6 say. Did it come criginally from you or from counsel or

7 you don't remember?

8 THE WITNESS: It wasn't my language; no, sir.

9 However, I did, you know, comment to them, this affidavit.

10 So, in that respect it 18.

11 CHAIRMAN BLOCH: So the language was not yours?

12 THE WITNESS: No , sir.

13 CHAIRMAN BLOCH: Okay. Mr. Gallo, please

14 continue.

15 BY MR. GALLO:

16 Q The question, Mr. Lipinsky, that I asked that

17 you didn't answer was that by my count there are -- and by

18 your testimony -- there are two actual changen to the

19 affidavit that you are intending to make. One is deleting

20 the last aentence of the affidavit. The other is revising,
'

i 21 in some form not yet determined, the last sentence in the
i

l 22 first paragraph of puge 8.
:

I 23 My question is, are there any other enanges that you

24 would like to make at this time?;

25 A Not that I know of; no.

- - _ - - - . _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ . __ _ _ _ _ _ __ _ _ __________-.
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1 MR. GALLO: I believe now after this process,

2 Judge Bloch, we've clarified the changes that would now

|'iq 3 fit.into Mr. Roisman's question, which was that, asg
1

4 amended by his testimony. I have nothing further.
.

5 CHAIRMAN BLOCH: So, as amended, does this ,

6 affidavit now fully reflect the truth and the whole truth?

7 THE WITNE3S: To my knowledge; yes, sir.

8 CHAIRMAN BLOCH: Then it may be bound into the

9 transcript at this point as if read.;

.

10 (The document follows:)
i

11

12

i 13

14
>

{ 15
4
' 16
i

17
i ;

] 18
1

| 19 ;

i

20'

21
,

j 22

; 23

24 ;

i
| 25
1

f
i

|
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UNITED STATES C? AMERICA
NUCLEAR REGULATORY COMMISSION

_

BEFORE J IE ATOMIC SAFETY AND LICENSING BOARD

O
In the Matter of )

)
TEXAS UTILITIES ELECTRIC ) Dockets Nos. 50-445 and

COMPANY, et al. ) 50-446
--

)_
, .

l (Ccmanche Peak Steam Electric ) (Application for ~
'

.

Station, Units 1 and 2) ) Operating License)
o
'

.

AFFIDAVIT OF JOSEPH J. LIPINSKY
$

,

My name is Joseph J. Lipinsky. 1 am employed by O.B.
,

1

Cannon & Son, Inc., 5600 Woodland Avenue, Philadelphia, PA {

19143. J. statement of my educational and professional qual-
4

ifications is attached to this affidavit.

() On July 26, 27 and 28, 1983, I visited Comanche Peak
,

Steam Elcctric Station to dialuate certain aspects of the
,

-

.

Applicants' coatings program. After that short site visit, "

i 1

| I prepared a Trip Report. I understand that a copy of th? |

Trip Report has been submitted to the Board in this proceed-

| *|ing. Because the observations and conclusions in the Trip

Report no longer represent my views or the views of 0.B.

I cannon & Son, this affidavit will discuss in some detail

each of the areas mentioned in the Trip Report.

(

L.
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CIRCUMSTANCES OF MY VISIT*

TO COMANCHE PEAK

I understand that Applicants retained O.B. Cannon-

'

during the summer of 1983 to evaluate certain aspects of the

Comanche Peak coatings program, including observation and

analysis of production, work procedures, scheduling, train-

ing and painter qualification, quality assurance, manage-

ment, and specificktions. In early July, the president of

0.B. Cannon, Mr. Roth, instructed me to become involved in

Cannon's efforts and to visit the site ,to provide additional
input.

My initial visit to Comanche Peak'was July 26 through

July 28, 1983. On July 26, i met Mr. C.T. Brandt and sever-

() al other individuals involved with the coatings program. We

briefly discussed the purpose of my visit and I described

how we would proceed. I then proceeded to tour the site and

observe various activities related to the coatings program.

talked with several individuals to familiarize mytelf with

the activities. We discussed the job status, project condi-

tions and work activities. The majority of my time on July

26 was spent in the containment building for Unit 1.

Cn July 27, I returned to the site and con *.inued with

my review of the -ontaicn ent building for Unit 1. I

- observed work on the polar crane and dome. I then had about

a 10-minute meeting with Messrs. Tolson and Brandt. -

.

-
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i

On July 28,'I met with Mr. ichn Norris, who is an O.B.~

Cannon Vice-President in Houston, to discuss my observa-

tions. I then reviewed the TSAR commitments and other docu-

[). ~

entation. Finally, I participated in an exit interview. Im
,

expressed a few concerns regarding material storage, painter
i

qualification, compliance with ANSI requirements and
4

possible coatings integrity. Mr. Tolson asked me to provide

; specifics on these, points, and I told him that I was unable
1

to do so without conducting an in-depth review. The meeting
,

! was then concluded, and Mr. Norris, Mr. Merritt and I met
. .'

with'Mr. Joe George, the TJSI Vice Pres'ident in charge of
'

construction. (I mistakenly identified Mr. George as Mr.
*

:

Church in my August 8 memorandum.) Mr. Merritt summarized '
;

f- the exit interview for Mr. George.

i )

i |
1 THE TRIP REPORT *

,

On July 28, I returned to my office in Philadelphia and
,

drafted Trip Report OBC Job No. H8301 (Comanche Peak

Unit 1--Glen Rose, TX). After the report was finalized on

August 8, I provided copies of it to Mr. Roth and Mr.

Norris. This documant was intended for use strictly in-

house, by 0.B. Cannon. To my knowledge, Applicants did not

() decome aware of the existence of my Trip Report until mid-
'

-

.
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* ' October, when Mr. 'ierritt called Mr. Roth and asked for a

;

' Spy. Mr. Roth sent Mr. Merritt a copy of the Trip Report
4

i

on October 12. t

(^J When I prepared the Trip Report, I was not aware that
<

the Report would be distributed publicly or that it would be

submitted as evidence in hearings before the NRC. Had I

been aware of the pendency of this case and the ramifica- |<

tions of my "' rip Report, I would have more carefully and |

aggressively pursued,the concerns I expressed in that report

berare memorializing thore concerns in writing. I also

would have been more assertive in my de& lings wid site

management so that my concerns were known and addressed to4

! i

! my satisfacticn at that time. Finally, had I known that the

Trip Report might be considered to be my final views on the

O'

adequacy of the Comanche Peak coatings program, I would not
1

have prepared the Report because I did not have sufficient
~

i

j information to make final judgments. In fact, at the time I

| received my assignment to visit the site in late July, I

! believed that three days was insufficient time for me to
4

i evaluate adequately the coatings program.

I do not know how my Trip Report became public. I |
- understand that the NRC has concluded that it was "surrepti-

tiounly" taken by someone who provided it to the NRC. I

I
'

assume that the word " surreptitiously" taken means that it

| was stolen. If the Report was taken from me it was so taken

without my knowledge or consent.

.

. -., . _ _ . _ . , . - . - .
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CURRENT STATUS OF THE !

TRIP REPORT

|

_
I' conducted an additional site visit in early November,

~# at which time, in extended conferences, Applicants provided

me-with detailed informstion relat.d.ng to each of the issues

that I had earlier identified in my August 8 Trip Report.

Applicants have subsequently providea me with additional

information and documentation as to those issues. The
'

specific issues identified in my Trip Report are materials

storage, workmanship, coatings integrity, and inspector

morale. Had I possessed, at the time. the information that

has now been presented to me, I would not have expressed the

concerns that I did in the Trip Report. This affidavit

() discusses each of the issues and statements identified or

contained in the Trip Report.
.

MATERIALS STORAGE
!

.

When I first visited the Comanche Peak site I was

looking at certain things that, to me, would indicate good
.

materials storage practices. I looked for such things as

status indicator tags (accept tags), reject areas and hold,

arJas. Reject areas are locations where coating materials
'

* hat have been rejected are stored. Hold areas are loca-.

Itions where coating materials of indeterminate quality are
!

stored. I saw no indications of the use of status tags, and

.

+ e --. - - -m, r-.- ,, -r -r-. - - - - . - - - . - -. .__,----.-w--., ,,,r---- - , - - - - - + _ -----ee,&--
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'I saw no_ reject areas or hold are'as. -Further, regarding the*

L control of coating materials in general, I saw no system of

tracking for control of mixed materials.

(]) I have reviewed the affidavit of C. Thomas Brandt

regarding the Coranche Peak procedures for coatings storage

and control. HLving reviewed his affidavit and supporting

documentation, I am satisfied that the procedures at

Comanche Peak used to track and document _sstisfactory
,

coating mt.terials satisfies the requirements of ANSI 101.4

and Appendi.c B. Had I been familiar with these procedures

at the time of :1y site visit, I would'not have criticized

these aspects of materials storage and traceability in my

August 8 Trip Report.

Specifically, I now knew that the reason that I did not

O
see reject areas or hold areas was tocause these areas are

,,

located at the Receiving Warehouse, which I did not visit

while on site. With respect to traceability, I now under-

*

stand that storage, mixing, and use of coating materials are

tully overseen and documented by QC personnel. Again, had I

been familiar with these procedures at the time that I wrote

my August 8 memorandum, I would have had no basis on which

to criticize Applicants' methods of handling mixed coating
materials. Based on my current understanding of the -

(} Comanche Peak storage ard traceability program, I have no

criticisms of practices and peacedures utilized by Appli-

cants.

.
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WORKMANSHIP

My August 8 Trip Report ideatified workmanship as a

O
() problen. at Comanche Peak. The only basis for this criticism

was my observation of sags and runs in applied Jilm. What I

saw was, however, really was no different from what I have
'

seen at most other. job sites. involving construction of

nuclear power plants. . Sags and runs are typically encoun-

tered in cured films. They may be acceptable or unaccept-

able, depending on the requirements of the relevant proce-
~ '

'

dures and specifications.
.

I have reviewed Mr. Brandt's affidavit regarding the

Comanche Peak procedural requirements for dry film thickness

(DFT) readings. According to Mr. Brandt, areas that include c

sags and runs are routinely _ inspected by QC inspectors for '

compliance with the relevant requirements. If, therefore, a

sag or run would cause rejection of the coatings work in

question, Comanche Peak procedures would require either

rework or disposition by engineering as acceptable. I am

satisfied that Applicants have addressed any problems that

sags or runs might present in proceduren.

()

;
i

i

. . . . - . , . . , , _ . , . - . , - - . , , . . , - - - - - - - . -..---,-,-,__..,n.-.,.---,-.----------,,--..,-, -,,,,nm..n
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PAINTER QUALIFIbATION AND
'

INDOCTRINATION. j

1

'During my site visit in July, 1983, I was told by oneo.
or more QC inspectors that Applicants did not qualify

, painters by actually requiring the application of coating

material as a test for competence. This information,

however,*was erroneous. On a subsequent visit to Comanche
!

Peak I observed ' cr* aft personnel undergoing testing by' apply-

ing sinc primer to test panele. I have also reviewed Mr..
4

Brandt's affidavit regarding qualification of painters.
i
~

Basad on his discussion, I am satisfied that my original
3

misapprehension was without bssis.

I was also concerned, when I prepared my Trio Report,;.

() that the Q$/QC organization did not monitor qualification

processes for craft painters. I now understand from Mr. |,

i

i Brandt's affidavit that QC inspectors conduct visual exami-
3

| nation of the test panels coated by the craft during the
i *

j qualification and indoctrination program. I believe that
?
| this overview by QC is appropriate and important because it
i

1 assures that the craft painters can apply the film in a

j manner that meets quality requirements.
t

[ In sum, I am now satisfied that my original impressions

regarding the qualification and indoctrination of craft .

()
)

painters was erroneous.

I
!

!

;

|
-

t

_ . . - - -_ , - _ - _ . , . _ - _ _ . - _ - _ - . . . _ , . _ , - - - - -



-9-
|

19754

ADEQUACY OF DOdUMENTATION

My August 8 Trip Report also mentioned documenta*.lon

(( ) deficiencies as a concern. The areas on which I had focused

were painter qualificatien forms and Inspection Reports

(irs). In order to meet ANSI standards the program must

assure that pertinent data is recorded regarding both'

painter qualificat, ion and daily inspections. My conversa-

tions with a few individuals made me concerned that Aop11-

cants' painter qualification forms and irs did not provide

for a recording of all pertinent infohm' tion. I do nota

recall.whether this concern was triggered by actual review
~

of these documentst my impression is that this observntion

was based on discussions with CC inspectors.-

I have reviewed Mr. Brandt's affidavit with respect to
Applicants' painter qualification forms and irs. I have

also reviewed the sample painter qualification forms and las

attached to h,is affidavit. I am satisfied that Applicants'

use of both forms complies with ANSI standards, and that my

impression to the contrary, based on a very short visit to

the site without any in-depth ceview of this documentation,

was erreneous.

O

.

--n-- wm- v---- - -m--.m ~ ---r-~,---
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COATINGS INTEGRITY

,

,

.

- My August 8 Trip Report indicated possible concerns

) with coating integrity. My specific concerns are listed in.

|
Paragraphs E and F of Paga 4 of the Report, which address

Applicants' practice of power grinding CZ-11, and applying
J

I new Phenoline 305 over old Phoneline 305 without extensive
i I

,

| surface preparatiop. These observations were aot based on a
,

a study of the specifications for the coatings sye". ems, and
,

j were simply my observations based upon what I saw in the
, .. . .

|, field. I now understand from Mr. Brandt's affida'4t that

'
Applicants have raised each of these issues with the coat-

ings manufacturer, and I note that the manufacturer has
:

3(} approved there practices in writing. The manufacturer's

; approval of these practices _ satisfies any concerns that I

! '

might have had.

i
f

i .

: MORALE PROBLEMS
1

1
t

}

} The basis for my concern that morale problems existed
i

{ at Comanche Peak was my discussion with several QC inspec-
t
i

tors. Management at the site acknowledged that morale was
!

: not high, and stated that they were taking steps to rectify

() '

the matter. I have no basis for concluding that morale at
.

i

i

I
.

;

L
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the site was detrimental to quality. I believe that the

most important thing is that management is aware of the
,

i
situation and is taking steps to rectify it.

'

.

MANAGEMENT'S COMMITMENT
TO QUALITY'

.

When I prepared my August 8 memorandum, my impression

was that Ceraanche Peak management was disinterested in qual-

ity and actually attempted to discourage efforts to report
,

quality problems. I have concluded tnat my initial.impres-

'

sien was based on misinformation and eas erroneous. .

I had a brief discussion with TUGCO's quality assurance

manager, Ronald G. Tolson, on July 27, 1983. I attempted to

OV discuss with him a few concerns regarding quality matters.

I learned later that he undtratood my comments to relate to

licensing questions. Mr. Tolson stated that he was act

concerned with licensing questions, but my impression was

that he was expressing disinterest in quality matters. I

was frankly very surprised with his commer.t (as I then ,

interpreted it) but did not pursue it with him at that time.

Subsequent discussions with Mr. Tolson convinced me that my

original impression (as reflected in the Trip Report) was

incorrset and that he is in fact sincerely concerned about.

O the quality of the project without regard to the licensing

proceeding.

I

L
.. . -

'
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' My impression that management at Comanche Peak discour- ;<

aged efforts to report quality programs was principally '
,

based.on my un'erstanding (from what I_was told by QCds.

() inspectors) that coatii.gs inspectars were not permitted to

use non-conformance reports (NCRs). As.noted above, I |>

.

further believed at the time that the irs used at Comanche i

Peak did not adequately document non-conformance conditions.
i

j I'did not review the Comanche Peak quality procedures to ,

verify the inspectors' claime. I now understand, however,

based on Mr. Brandt's aflidavit, that inspectors are not
.

-
.

precluddd from using NCRs in appropria'te circumstances, and ej
i
i further that the irs uscd at Comanche Peak are fully |

t

ir

adequate to document non-conformance conditions. In my

judgment, this approach is accepte.ble from a quality

assurance standpoint. Indeed, 0.B. Cannon & Son uses a {
_ r

similar program in its work at other nuclear plants. ,

I Based on my discussions with site management subsequent
| |

} to August A, I now believe that management is concerned and j
i
i dedicated to maintaining quality as to the project coating
'

program and that management encourages the reporting of [
1

i non-conforming conditions or any other quality con = erns.
'

i

I !
4

s

i .

!
'

i
.

; :.

I
!

|
_ _ _ .._ , _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____ _.
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BROWN AND ROOT'S
HOSTILITY TO AUDITS j

!

When I wrote the Trip Report, I perceived that Brown &

Root was hostile to the idea of an audit and that no action

would be taken by Brown & Root even if problems were

detected in an audit. This impression was largely based on

comments made by Mr. Tolson in an exit interview on Juif 28,

1983, during which'he repeatedly stated that an audit by

0.B. Cannon would be redundant. I took this to mesn that he,

was hostile to an audit. . ..,

I should explain, first of all, that I was under the

impreasion at the time that Mr. Tolson das employed by Brown

& Root. I now know thac he is employed by TUGCO. Thus,

*('') references to Brown & Root should have buen references to

TUGCO, with respect to audits.
,

I now understand more fully the basis and intent of Mr.

Tolson's statements that an audit by me or by 0.B. Cannon

would not be productive. He has reconf'irmed his view to me

as recently as November 10, 1983. The basis for hir belief,

I now know, is the fact that d'tring the period 1981 to 1983,

i the Comanche Peek QA/QC program has been subjected to

repeated internal and external audits. In particular, as

discussed in Mr. Brandt's affidavit, Texas Utility's corpo-

rate QA department has conducted several audits, and the

program has been audited further by external agencies,

including the NRC itself. Provided that these audia.s were

____ __________ ______-_______-___ _ -
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of sufficient scope and depth, and in view of the ongoing

NRC review of the coating program, I agree with Mr. Tolson
.

.that an additional audit at this point would be redundant

h and unnecessary.

COMPARISON OF COMANCHE
PEAK TO ZIMMza

'
.

.

My August 8 memorandum stated that "to some extent a

parallel can be drawn with Comanche Peak and Zimmer." This

unfortunate observation was my feeling at the time,. based on

my limited familiarity with the program, that Comanche Peak

might be developir.g into a Zime.cr-type situation. The poor

quality of the coatings at Zimmer would have required a

() complete rework =of that plant's coatings. Based on the

informatien with which I have been provided by site person-

I nel subsequent to my August 8 memorandum, I believe that

| this conclusion was in error. Basad upon my understanding
;

j of the program and the procedures in place at Comanche Peak

; I now believe that there is no parallel between Comanche

] Penk and Zirmer and I regret having made such a comparison.

i
:

l, i

:

,

.
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-MISCELLANEOUS CONCERNS

My Trip Report stated that "if quality work is put in
m

1_s) place then they will be a long way to resolving site prob-

lems." That statement simply reflected my belief that if

craft is careful in its applictcion of coatings then the OC

inspectors' job becomes routine and simple. If craft"is

careless, then the, inspectors' job becomes more difficult.

Obviously, the more desirabia approach is to have the craf t

apply coatings in a quality-conscious manner. I did not
'

''

intend for this statement to imply that the practices at

Comanche Peak are not compatible with my philosophy, nor did

the statement imply that coatings at Comanche Peak have been

(} improperly applied or applied without regard to quality.

My Trip Report also referred to a "no win" situation on

site between craft and QC inspectors. My im'pression was

that the craft and inspectors were not functioning as a team

but rathe': each seemed to be doing its job without regard

for an integrated approach. My philosphy is that craft and

inspectors should work together in a harmonious relationship

to accomplish the objective. I questioned whether that

objective was being met at Comanche Peak based upon my

assessment at the time that the morale of the inspectors was

() low and that the attitudee of the craft and inspectors were

in conflict. As I noted abovn, I expressed this point to

i

. . -



.

~ 10 - 19761'
. -

.

~

site management, which acknowleged that_mora.e was not high

and stated that they were taking steps to rectify the

matter.

Q(_/ My Trip Report also discussed air supply problems

experienced by the craft. The craft was experiencing prob-

less on site with the air supply for spray painting or sand

blasting. The air apparently contained water or oil,"and'

,

the craft was spen, ding a great deal of time correcting the

probl,em, withcut being able to sandblast or apply coatings.
Mr. Norris later provided site management with a description

~

of equipment that would solve the' prob 1'em, and my under-

i standing is that the equipment was purchcued. I have no
|i

reason to believe that the air supply problem adversely j

(} 'affected the quality of applied coatings because management

was aware of it and took a3;propriate steps to rectify it.
'

The summary of my Trip Report includes the statement

that Brown and Root wanted to " buy the 'right' answer."

That ststement relates back to my initial in.pression that

Mr. Tolson was disinterected in quality matters. Again, my !
i

reference to "BER" in the Trip Report was erroneous.

Further, I am now convinced that my original irpression of I

Mr. Tolson's attitude was also erroneous.
;

i

! -

l-
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~ * -CONCLUSION
.

4
,

.

My August 8, 1983 Trip Report' reflected my initial

H( [) impressions conveyed 'during a very.short visit to the site

during which I had little opportunity to discuss my concerns

with site management. My subsequent in-depth discussions

with site management have demonstrated to me that my initial

impressions were 17 correct. I have not been induced in any'

!
way to retract my Trip Report, and I have not been subjected

to any harassment, intimidation or threats by my employer,'

~

{
the Applicants or anyone associated with this proceeding.

{ Indeed, I was asked by the intervenor, Mrs. Ellis, to
'

i testify on her behalf in this proceeding, and I tentatively

5 agreed. My testimony would have been the samc had I |,

testified for Mrs. Ellis. It is unfortunate that a Trip
_

|
Report innocently prepared by me to advise my superior of my

, :

; observations and concerns in early August has apparently

f become the basis for a challenge to the adequacy of the
i

|
Comanche Peak coatings program. As I have stated earlier,

I
| the Trip Report was based on incomplete information. j
;

! Further, it was not, nor was it intended to be, a final view

!
J

;

() '

,

1
i

I
i

I

-
+

6

|
- _ . _ . . , _ _ _ . - . _ _ ~ - - - . _ _ _ _ - . _ . _ _ _ . . _ _- ,_ _ . . - _ - _ . _ , _ .
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of me or my company. It was merely input to the broader

diliberations thst my company needed to undertake in order

to funy evaluate the adequacy of the Comanche Peak coatings

program.

*|

I?G * Pingy ,,

Subscribed and sworn to before me this ,,2[ d aY of
September, 1984. .

''-
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1 CHAIRMAN BLOCH: Mr. Lipinsky, when you were

2 testifying just now, did you include-the resume as being
em. .

.( l 3 accurate as well?

4 THE WITNESS: I don't have a copy of that,-sir.

5 Mine ends on the signature page.

6 CHAIRMAN BLOCH: You are not including that,

7 Mr. Roisman? All right. Let's continue.
.

8 MR. ROISMAN: We didn't have it attached to the

9 copy.

10 CHAIRMAN BLOCH: Let's continue. We'll use it

11 without that.

12 MR. h0ISMAN: Back to me?

13 CHAIRMAN BLOCH: Yes.

14 EXAMINATION (Resumed) :

15 BY MR. ROISMAN:

16 Q Still on the table, and which is still on the

17 table, is for you to explain in as much detail you need to

18 explain, how it is that you were able to reach the

19 conclusions with the amendments now noted in the record

20 that are contained in your affidavit dated September 28,

21 1984, without ever conducting the audit which you had |

22 previously indicated had to be conducted in order to

23 address the concerns raised in your August 8, 1983 trip

( 24 report?
'

.

25 A Do you actually want me to go through each of

L
*

<

_ _ _ _ - _ _ _ _ _ _ _ - _
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1 the ones in Mr. Brandt's report and say how these

2 satisfied my concerns? 4

, ~ +

) 3 Q No. Tell me how what was not an audit wa.s
a

4 satisfactory to meet your concerns that you said could be

5 satisfied only with an audit?

6 A I'm having trouble with " audit." I hope we are

7 using it in quotes.

8 0 I am using it as you used it.

9 A I used " review" or " audit" under what the ANSI

10 definition requires.

11 O What I'm interested in the time from August of '83

12 at least to the end of November '83, it seemed to be your

13 position that something needed to be done to determine the
n

(-) 14 correctness or incorrectness of your preliminary

15 conclusions in your trip report. Is that right?

16 A Yes.

17 O And that something, at least one acceptable

18 version of that something, was the proposed review that

19 you and HYM designed and was going to begin around the 8th

20 of November at the Comanche Peak site. There's a

21 four-page description of what that was going to be. I

22 believe it has been bound into the transcript of

23 Mr. Norris' testimony; right?
](~)

(_/ 24 A Yes. That's correct.

25 0 And that never got done, did it? I

_ _ _ - - _ _ _ _ _ _ _ _ - _ _ _ - _ - _ _ _ _ _ _ _ _ - _ _ _ - - _ __ -____- ___-_ _ _ ___ _ __ ____-
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1 'A No, it did not.

2- O' Okay. What'I want you to explain to me is:
[ 'N

~l\~ j 3: How are you now able with such confidence to say that the

4 problems that you thought existed when you did the report

5 in 1983 don't exist, without having done that or a

6 comparable review?

7 A Can I -- I guess my question, or my problem is

8 with your question, I don't know the depth you want me to

9 go to. Do you want me to go to1 the Brandt af fidavit or

10 just the generality?

11 O Why don't you just start and give me the general

12 answer to the question and give me the answer and then

13 we'll go to the detail if necessary.
p\
\,.) 14 CHAIRMAN BLOCH: What was the process that you

15 went through to persuade yourself that was all adequate?

16 How did the process work? Then we can get to the details

17 in a few minutes.

18 THE WITNESS: All right. Well, using the first

19 example would be with regard to materials storage. I

20 think the first thing I had is accept / status indicator

21 tags, reject tags, hole tags, I was concerned that there

22 was no apparent control with regard to the status,

23 acceptability of the material on-site.
,

( 24 What Mr. Brandt provided was a procedure that went

,; 25 through and explained that all materials prior to being

i

!.r

|

,

I
:

, -- . c . . , , , , . , _ _ , . . . , . ..,,-.-.,._,-.,n ,-_ ,. ,.-,,.,.,,e-,_ , ,--
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1 placed in storage on-site in. fact'had.to be acceptable;

2: that this material would not have gotten past the gate, ac

-(-)
~

3 it were, or past their receiving area, unless in fact >all

4 the documentation and everything else had been provided

5 and the -material was in fact acceptable. On that basia,

6 if you only have acceptable material on the project site,

7 there's no sense -- there's no requirement, really, to tag

8 the-material.

9 MR. ROISMAN: Okay. I would like to have marked

10 as JJL Exhibit 3, so we have it here, the JJL and MKM

11 Comanche Peak trip, four-page document that we previously

12 had bound, I think, into the record during the Norris

13 affidavit. And for those parties that do not have copies,

14 I have extra copies. May it be ao marked?

15 CHAIRMAN BLOCH: It may. I would like to have a

16 copy.

17 (Discue.mion off the record.)
18 MR. ROI.3 MAN: Mr. Lipinehy, I would like you to

19 look at page 2 of what has been marked as JJL-3.

20 (JJL-3 identified.)

21 (The document follows:)
22

23

( 24

25
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JJL & W M COr4ANCHE PEAK TRIP
,

,

'

19768.

:

(d Organi:at.ional chart with names and titles of individuals I~% -NEED:'

and posicions filled -

Copy of current revision of the QA Program
,

Complete cooperation with varloes on site departments,
organizations and ir.<Jividuals

'

List of names of all inspection personnel and level of
certification

,

List of names and positions of prcduction persconel (foremen
and above)

List of certified painters and systems for which the
painters are qualified -

.
.

Require liason or interface person for quality assurance,
quality control, production, and other departments in order
to expedite and aid in the performance of this review

O
#DAY #1 Review QA Program in general

Revied QC Procedures and how those procedures related to the
QA Progra.n -

Go over QC Procedure nmNring sequence

Review site organization and responsibilities (both -

individual and company)

Review Retrofit program (why implemented, still
on-going-why? why not?, what has teen accomplished to date)

TourSite(contaI.nment,paintshop,warthouse, calibration
lab, etc.)

NOTE: Badge PEM as time allows

O
.

-

.
.

.

. . - , -1 -,-
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1' ' h Page 2 of 4 h,

4

DAY #2 Non-Confirming Conditions
~

|

,, Review existing NCR's.

Reviet procedure for ut: satisfactory reports tos

( ) determine adequacy
"

Review procedur'e for NCR to det' ermine adequacy

Revier logs for NCR and tnsatisfactory report

Review status tag procedure and logs

Review NCR and/or unsatisfactory coordinator status

Procedure and Specification Revision Centrol

Reviaw system and procedure for changes to
specification and proc (.dures

'

Review controls - assure that only .nost current
revisions of specification and procedures are ut.ilized

O- e

Examine on site situatices to determine sequerce of work
activities

.
.

. .

DAY # 3&A. Material Storage
.

Review procurement documents

Review receiving procedures and records

Review personnel qualifications for receiving personrel

Review product certification
.

Ex'mine reject and hold areas (review tagging
procedures and logs)

Examine "acilities (take representative batches and
determine if procedure followed)

pd .

Review warehousing records
,

.

Examine facilities and check calibration of recordingi

; thermographs (exarr.ina certificates of compliance f or
instruments, calibration records for instruments,
personnel for individuals performing calibrations)

Determine traceability of material from receiving to in
place work from wa10 housing records and daily reports
(also going backwards from in place work)
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Page 3 of 4 19770,
.

DAY #5 Personnel Qualifications 1

- Painter Qualifications

(]]) Reviei indoctrination and training program
- Observ3 (if possib).e) class room session and field

qualifications

Review documentation on parsonnel qualifications

Inspector Qualifications

Raview indoctrination and training program

Peview personnel qualification with regard to level of
certification

Peview documentation on personnel qualifications

. Auditor Qualifications

U''s
deview personnel qualifications for auditors ~

e

Reviaw dcr.ur.entation on personne1 ' qualifications.

Audits

Review audits of the coating operation
,

.

CAY -16 Calibration -

Review calibraticn logs
.

Review certificates of compliance for test instruments

Review traceability of instruments to NBS l
i

.

Review treining and qualification of calibration personnel

) Review documentation of personnel qualifications |
s

~>
1

,
.

l

|

._

|
-
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'l

DAY 07 & 8 Daily Inspection Reports

Review adequacy of daily inspection reports (compared to,

information required by ANSI)
{,

O Determine treceeb111tv of recores for representetive
. areas and/or items

DAY #9 4 10 Wrap up and tie together it?ms that were exainined earlier.

NOTE: Tile above schedule is tentative in nature and is not meant
to be ill inclusive. AIeas or questions raised during the
review will be pursued iantil a response is provided.

'
.

.

.

4

.

i
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1: BY MR. ROISMAN:

2.
~

.You'll note daysE3 and 4 are devoted toQ

'

3 ' materials storage?

,
4 A^ Yes.

5 O II take it that's because you felt it was_a

6 two-day process ~to do the things.that were listed at the
,

[ 7 bottom of page 2,. in order to do this review of the

8. raaterials : storage matter; is'that correct?
_

j 9 A _Approximately; yes, sir. This wasn't a firm

10- schedule.,

11 O Wh'at I don't understand and I would like you to
12 give me some more formal exclanation of it, how did you-

n 13 duplicate that review by reading Mr. Brandt's affidavit

; 14 and the attachments?

15 A Well, the whole point of th.4.s four-page exercise

16 we went through with regards to developing, horwant ofLa

17 better word, a check.14.st for an audit, which I guess is
I

'18 Exhibit 3 now, was for me to be able to go and satisfy

i 19 myself, to my own natisfaction, that my concerns were no

20 longer -- were no longer valid.
A

21 In the case of Mr. Brandt's affidavit, one of tha

22 operating ground-rules was to the effect that wt.at

i 23 Mr. Brandt tells me under oath in the form of his

24 ' affidavit is what they are doing. I don't have to verify

25 that that-informstion -- that information he provided --

l
1

|

._. . . . _ _ - - _ _ _ . _ _ _ _ _ _ _ . _ _
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. Il .is in' fact be'ing implemented. Just to the ef fect. .that

'

2 it'rs'in place-and in use.

( ~3- .Q. .But'isn't that exactly.what youyh'ad gotten.from
'

4 :-Mr.'Tolson and others1during the meeting on November 10

5- and ll at the plant site?- That is, they told you orally
.

,

6' what-they had done?

7 A They told us orally-what was going on. In more
i

8 general terms, "We want hr. Brandt" -- Mr. Brandt provided

; 9 what I' felt, I still feel to be substantiation to his

' 10 atatements.- He said, in fact, Mr. Tolson - and this is

11 never meant' to be a verbatim . type give - and take -- but

i - 12 Mr.-Tolson would sayJ"we'have a procedure for him-in
;
1

-

; 13 material control."
4 . - -

He would go on and describe'that. .And

v 14 that was it. There was nothing produced in the way of
,

i 15 procedure,
i

| 16 In fact', Mr. Brandt in his affidavit, in a couple of
p

].
17 appendices, attach material for receipt of material. He

1

18
|i

attaches some of the documentation that's completed, for --

|: 19 I believe it was some thinner, I don't recall exactly --

1 20 but some documentation to substantiate that -- their i

:

21 receiving procedure. !

_

22 O Is that the normal way you do an audit?
.

23 A No , this wasn't an audit.
'

|24 0 Was that the normal way you answer a question |

l

25 about whether there is a paint coatings proble.m? You go

4

? -

. - _ - - . . . - _ - . . - _ ... ,.. . __ r.-... . . _ . . _ . . . . _ . _ . . . . _ _ _ , _ . . . . - , ~ _ _ , - _ _ . . . , _ . _ . . -
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1 and asx somebody to tell you under oath whether there is

2 or isn't and give you documentation to support it? Or do

3 you go and do what is outlined in JJL-37

4 A I ouess I'm not sure if I can answer the

5 question. There was no requirement on the part of Texas

6 Utilities for Cannon to do anything, as far as Cannon was

7 concerned. Whether or not they resolved or addressed my

8 concerns wasn't really a matter I was worried about.

9 0 Well, but when you raised the matter --

10 CHAIRMAN BLOCH: I'm sorry, did you mean that?

11 What you just said, that you weren' t worried about whather

12 they resolved your concerns?

13 THE WITNESS: Well, " worried" is a bad choice --
! \

KJ 14 bad choice of words, that is. Essentially I went down

15 there and did a preliminary review. Cannon's position was

16 that we should go and, you know, perform some ki.d of

17 in-depth audit. We essentially were working for the

18 Utility as a consultant. If the Utility had a certain

* 19 degree of confidence in the fact that, you know, I

20 identified materials storage or material status indicator

21 tags as a problem, the utility may at their option decide,

22 vr il, that's not a problem and there's no sense in us

23 having Canuon come and loe> at it any more.
,n

x) 24 CHAIRMAN BLOCH: So your affidavit was really

25 intended to tell us that you didn't care any more, not
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"
,

- l' .that~your concerns were satisfied?'

2 .THE WITNESS: That's not the case at all, sir.

; q(_j
-

3 I'm concerned to the ' extent Jthat I had = some Econcerns that.
.

4 were identified. I had some preliminary.information that,

S -taken at face value, seemed to allay.these' concerns. And

;- 6 now Mr.'Brandt provided-me backup. documentation with the-

7 proviso, essentially, - thap I'm taking Mr. Brandt's say so
8 that in fact they are! implementing those concerns. I have

,

9 no means or way to go down there and say, "Now I want to

10 .go look at some more stuff." That's not my bailiwick; not,

11 .:m y p r o v i n c e .

[ 12 CHAIRMAN BLOCH: Did yoc have any direct

; 13 knowledge whether they were implementing those concerns --
'

i

; 14 those procedures? Did you see any examples where-the

! 15 procedures were not being followed?

; 16 THE WITNESS: In one case with regards to the

17 travelers system, I'd have to say "yes," I saw a case,

i
# 18 where it was not being followed.
!

t 19 CHAIRMAN BLOCH: In regard to pot life, wasn't
!

20 there a pot that was not marked at all?.

) 21 THE WITNESS: In other words, that's the same.

} 22 That's the can sitting on the pallet -- I don't know what

23 their pot life. requirements are. As I recall, I think
;

! 24 they are allowed to use the material to the limits of its
!

| 25 workable properties. 1

i
i

!
'
!
i

'

! !

I
e

l
'

'
, ,,, _.-. .,. - . . - - . --- ,--,,- - . . . . , _ _ . . - - . . . _ . - , , . _ . , . - . . , , - . ,
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1 CHAIRMAN BLOCH: Wouldn't you be surprised,

2 having been in'QC, if a procedure was implementing 100
g

J.I 3 percent anywhere?

4 THE WITNESS: Yes, sir.
~

5 CHAIRMAN BLOCH: But that's what you.were

6 accepting here from Mr. Brandt, and even though you had

7 said that you had to examine the facilities to find out if

8 the procedures were being implemented?

9 THE WITNESS: Sir, that was under one cet of
,

10 parameters on November 9th. On the date of my affid*"it.
i

11 September 28th, the parameters I took at face value was

12 pretty much Mr. Brandt's say-so that pretty much

13 everything he's telling me they're implementing -- they
,-

14 had in fact been audited numerous times both internally

15 and externally, and I believe I indicated if these audits

16 were of sufficient scope and depth, and resulted in no
,

17 findings in these areas, which I had been told was the

18 case, then that's fine.

19 CHAIRMAN BLOCH: Mr. Roisman?

20 BY MR. ROISMAN:

21 0 Do you remember a departmental correspondence

22 dated November 28, 1983, to Robert B. Roth from Ralph A.

23 Trallo, that was a summary of the November 10th and lith

j 24 meetings which you participated in at the Comanche Peak
I

25 site?

.

_ , _ _ _ - - . , , . . . - . _ _ _ _ . . - . _ - - , . - - _ _ . . . _ - , _ , _ . - . . , . - - - - - .
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-1 MR.'GALLO: Is Mt. Roisman referring to the task

2 force report?

()~ 3 MR. ROISMAN:- It's called, " Subject H83Ol,

4. Coatings Overview Task Group report; dated November-28,

5 1583; to Roth from Trallo. "

6 MR. GALLO: Mr. Lipinsky, it is attached to

7 Mr. Trallo's testimony.

8 THE WITNESS: It's also item 43 -- #

9 MR. GALLO: Whatever is easier for you.

10 BY MR. ROISMAN:

11 Q Do you have that in front of you?

12 A Yes, I do.

13 O Have you had a chance to review it?

14 A I bsve looked at it. I haven't looked at it

15 recently.

16 O Do you remember whether you agreed or disagreed

17 with it? Was it an accurate summary, in your judgment, of

18 what transpired?

19 A Yes, it was.

20 0 In particular, I would like you to look at page

21 5, under " conclusion," there are two indented paragraphs.

22 The second sentence -- excuse me, the first sentence reads:

| 23 " Comanche Peak site renagement adequately detailed the

24 programs and controls in place which would relieve or
;

25 allay the concerns raised in the 'Lipinsky memo'." Do you

I

(

i-
|

L

'

. - - . . , . ... - - . _ . - - . . - . . -- .- - . - _ . , - , _ . . . , , . - - _ . .
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1 agreefwith.that statement?-

2- - A Taken in the context' of that paragraph which has

). '3 a few more sentences, yea.

' ' 4 Q. All right,' the next sentence was: " Cannon has

b 5 no basis to confirm that these programs and controls are

6 in place and are being effectively implemented." Do you

'7 agree with that statement? '

,

8 A Yes, I do.' ' '

9 0 And the next one: " Confirmation could only be

10 provided by a detailed audit." IX) you agree with that,

'
11 .s'.stement?

12 A Yes.

13 0 -And the next one: "Such.an audit'could be, -

- 14 redundant and certainly time-consuming." Do you agrte '

15 with that one?
.,

*
. 16 A Yes, I do.
0

17 Q And finally: "Further, TUGO (sic) has neither;

I 18 requested same, Farris it required by the referenced
'

:!
! t

19 purchase of service agreement." Do you agree with that;

i 20 one?- i

| 21 A Yes.

,

22 O Didn't you just testify before that you have
'

23 confirmed that the material storage problem th?t you

24 perceived was not there, even though y3u have not yer

|- 25 conducted the detailed audit?
!

i

i
;

1

I

I

- .- - . _ _ , _ . _ _ - - . . _ . . _ - _ _ _ _ _ _ . - _ . _ . - _ _ _ _ - . _ ~ _ _ _ . - _ _ . . _ , _ . ~ , - ~ - . - _ - . . _ - .-
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1 A This is November 28, 1983. My affidavit is

-2 September 28, 1984.

(a
,

) 3 Q But yco've never done the detailed audit, have

4 you?

5 A That's correct.

6 O So how can you, on September 28, 1984, say that

7 your concerns about material storage have been satisfiedt
:

8 A Maybe I'm mistaken. I keep pointing out that

9 the ground rules under which this affidavit was generated

10 was that the information provided by Mr. Brandt -- you

11 know, I'm not questioning that information. Whatever he

12 gives me I take at face value. Whether they are doing it,

13 whether they are not doing it -- there's no way I could

s_/ 14 verify that.

15 CHAIRMAN BLOCH: What are these ground rules you
c

16 keep referring to? What do you mean, the " ground rules"?

i 17 THE WITNESS: This was pretty much a result of a

4 18 discussion or series of discussions with Mr. Watkins

19 during the courue of the development of my testimony.

20 CHAIRMAN BLOCH: What did you think of those

21 ground rules?

22 THE WITNESS: Under the conditions of the ground

23 rules, I didn't have any problem with the tr.fidavit.
,

_

(J 24 CHAIRMAN BLOCH- What did you thin'. of the

25 ground rule that you are not supposed to question any of

'
|

- _ . - , . _ _ _ _ . _ - _ _ . . - _ - _ - _ . _ . . _ , . _ - _ _ _ _ - - - - -- __- _ , . _ _ .
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1 Mr. Brandt's ctatements?

2 THE WITNESS: I don't know if I have an opinion

3 on that, sir.

4 JUDGE GROSSMAN: Excuse me, does that mean if

5 the attorney c. aid it was appropriate to do it, you were

6 willing to take that at face value? Is that how you were

7 wil'.ing to take that position?

8 MR. WATKINS: The at'orney or Mr. Brandt?

9 JUDGE GROSSMAN: The attorneys. Did they assure

10 you that would be a legitimate way to operate? That you

11 could use those ground rules and produce your affidavit on

12 that basis?

13
_

THE WITNESS: Yes. I don't know if words were
d )L/ 14 said to that effect. The notion was conveyed; yes, sir.-

15 BY MR. ROISMAN:

16 O Mr. Lipinsky, what I'.n trying to understand is,

17 I guess, for lack of a better term, your use of language.

18 A Yes.

19 0 We have a statement which you agree with, that

20 confirmation could only be provided by a detailed audit.

21 We now have you, in your affidavit I'm talking about--

22 the September 28, 1984 affidavit, saying on page 6, and I

23 quote -- in the middle of the page: "Had I been familiar
{ '
w 24 with these procedures at the time of my site visit, I

'

25 would not have criticized these aspects of materi lu

.
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1 storage and traceability in my August 8 trip report."

2 And then, at the end of the next paragraph at the very
,-,

(_,i 3 bottom of page 6: " Based on my current understanding of

4 the 2omanche Peak storage and traceability program, I have

5 no criticisms of practices and procedures utilized by

6 Applicants."

7 Now, that sounds very unqualified to me. It sounds

8 like the kind of statement that one would make only after

9 confirmation. Can you explain to me how it is that you

10 can make that statement without having engaged in the form

11 of confirmation which you've stated is the form that was

12 required before you could make such a staten.ent?

13 A Okay. Again, we are talking two different

bl
'/ 14 timeframes here. I would like to point out, getting off

15 the subject here -- same subject, different paragraph,
16 where you said: "Had I been familiar with these

17 procedures at the time of my site visit - "

18 0 Yes.

'

19 A In fact, had I been familiar with the procedures

20 I would not have expected to find full tags -- accept tags,

21 reject tags -- on containers iri the field. Therefore I

22 wduldn't have had that concern that I identified.
23 If, getting back to the last sentence --

24 CHAIRMAN BLOCH: Was that true? The pot you

25 found -- did it have anything at all? Did it have a

- - - ._ _ _ -
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1 traveler pot?

.2 THE-WITNESS: It was a container, sir. A can.
/ \

- ( ,1 3 A 5-gallon container cf paint.

4 CHAIRMAN BLOCH: A 5 gallon container of paint.

5 Did it have anything on it?

6 THE WITNESS: It had the label for the container

7 of the can. The can was properly labeled and all. It

8 .didn't -- just didn't have the traveler system attached to

9 it.

10 CHAIRMAN BLOCH: But it should have under the

11 procedures, ehouldn't it?

12 THE WITNESS: My current understanding is yes,

13 sir, it shouldn't.

14 CHAIRMAN BLOCH: So even if you knew the

15- procedures, you still would have been worried, wouldn't

16 you? .

17 THE WITNESS: would have identified that -- I
*

'

18 think we are mixing up status indicator tags like an
,

j 19 accept or reject or hold tag with respect to the traceability
*

20 of the mix material. I would have had a concern that the
,.

21 traceability of the mix material -- there appears to be a;

'

22 glitch in the program or something; that there was no, you

23 know -- they are not following the traveler system in this

j 24 instance.

25
,

CHAIRMAN BLOCH: The traveler system was a
;

)

_ . _ . - -_ _ _ ___ __ . _ _ . _ _ _ __ _ . . . _ _ _ . _ _ - , _ . _ . . _ . .__
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-1 nubstitute for the hold tag system?

2 'THE WITNESS: Again, I think there's confusion

( J- 3 here on this issue --

4 MR. GALLO: It's the second time he's tried to

5 explain that. There are two separate systems.

6 CHAIRMAN BLOCH: Maybe you can explain it so I
,

7 understand it. I obviously don't understand it.

'

8 THE WITNESS: I'll start from the beginning if

9 you don't mind. If it's all right?

10 CHAIRMAN BLOCH: Yes. What are the two separate;

11 systems for and what is the replacement for the hold tag

12 system?

13 THE WI'2 NESS: It'c not limited to a hold tag.
(.,

\ 14 Esseritially when paint or other itcms arrive on-site, it

I 15 should be inspecte l to ensure that it's acceptable, or if

16 it's not acceptable, it would be rejected or placed on " hold"

17 status.

18 If the material is acceptable, or somehow subsequently
j

19 goes from " hold" to an " accept" status, normally thia ie

20 all accomplished through the tagging.
,

21 There usually is a 3-by-5 tag or something smaller -- a ,

22 red tag for reject," a yellow tag for " hold," and a"

23 green tag typically for " accept."

24 If this material, what I cau in the field -- my own

25 ooservations and as a result of the conversations -- was
.

6

- #e , - - - - . . .--wy. . ~ , . - - , . . , - - - - , - . w ------e v - ,. - - - - - - ---
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-1 that there were no tags of any kind on the paint cans. I

2 . personally thought that was a problem in that how do you i

7s
A,,) 3 know if this material was acceptable or how do you know if

4 it was rejected -- you know, if it was okay to be on-site.

,
5 What it turns out, subsequently I found out as a result of

6 Mr. Brandt's' affidavit and initially with Mr.'Tolson was

7 that no material arrives on-site unless it is acceptable.

8 There's a-receiving .?rea or something along those lines

9 where the truck, or whatever -- carrier they use to get

10 thio material to the location, atops. _That shipment is
;

11 then examined to mekc sure that all the certifications are

12 there, that the cans aren't leaking; they are properly

13 labeled and so forth.

14 If everything is okay then the material goes up to the r

,

15 warehouse. Everything on-site is acceptable.
7

16 If tr.e material is not okay, it is placed on hold or
I

17 it's shipped back, rejected.

18 CHAIRMAN BLOCH: And if something happened after

19 it's on-site that makes it unacceptable, that can happen

20 too; right?
:

21 TH8 WITNESS: Yes, sir.

22 CHAIRMAN BLOCH: Then what happens?

23 THE WITNESS: They have a reject nystem to>

24 handle that.

| 25 CHAIRMAN BLOCH: They just take it right away?

I
I
.

i

|
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1 THE WITNESS: I don't Want. to be quoting from

2 memory, sir. My understanding is yea, they do.
,m.,

(_) 3 CHAIRMAN BLOCH: Whet's the traceability problem?

4 It's a separate system?

5 THE WITNESS: Well, yes. You whnt to keep track,

6 if you mix 5 gallons of material, the whole purpose of
)

7 traceability -- I don't mean to be lecturing --,

8 CHAIRMAN BLOCH: I asked you.

9 THE WITNESS: Okay. You want to make sure that

10 where you put that 5 gallons of material on the wall is,

11 you know, the location of it. You know when that

12 material was mixed. You have some control over it in +he

13 event that subsequently you find out there's something
,

14 wrong with that batch of material, you -- rather than

15 having to go throughout the containment building or

16 wherever trying to find this material, you have records

17 that tie you to that batch, to the location. So

18 traceability and tracking are kind of separate items.

19 CHAIRMAN BLOCH: How does it relate to pot life?,

20 THE WITNESS: Neither of those relate. Well, to

21 some extent traceability will relate to pot life. I

22 identified that there was a 5-gallon container of mixed

23 materials sitting on a pallet destined ultimately for

24 containment, that it was just sitting out in the sun. The
'

25 epoxy coatings in use are -- it's a chemical reacti on ,

,

|

)

|
|

|

. . - _ . - . - - _ - - . -.



-. . .. .. . - . . -

21142.0 19786
BRT

1 typically. And heat. accelerates chemical reactions and'it

2 will shorten the workability or the working properties of
(M
ts_j 3 the material considerably.

4 CHAIRMAN BLOCH: How should they have kept track

5 of that and what was really the significance of your '

6 observation that there was nothing keeping track of that?

7 THE WITNESS: Well, in fact, according to
,

8 Mr. Brandt, they do have a traceability system. What they

9 do is when the material is mixed in the warehouse there is

10 a form that's filled out that a: companies this can of

11 paint. That form should have been with that can of paint

12 that was sitting on the pallet. That form contains the

13 information -- when the pai nt was mixed, the temperature
'

14 at the time of mixing, batch nunber, that type thing. I

15 don't recall axactly every item that's contained there.
,

16 Then, when that material ultimately gets into the

17 centainment build 8.ng, there's an inspector thare who takes

18 that traveler.

19 CHAIRMAN BLOCH: Okay. But if it's not there,

20 he can't take the traveler, so he doesn't know the pot

21 life; right?

22 THE WITNESS: That's true. He would, from what

23 1 understand based on Mr. Tc19on's explanation, it is

; 24 possible that they would have to call the shop. I don't

i
- 25 know if a duplicate record is kept there -- the mixing

-. - - . . - .- .- -. .- . - - - - . --.-__-..
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1 area where they mix the paint centrally -- they might know

2 when the paint was mixed. They might be able to get it --

3 CHAIRMAN BLOCH: They wouldn't know it wasx

4 standing out in the sun?

5 THE WITNESS: That's true. But at a certain

6 point it doesn't work. I won't come out of the paint gun.

7 CHAIRMAN BLOCH: Some time short of that it

8 works but it does::'; work right; is that right?

9 THE WITNESS: That's possible too, sir.

10 CHAIRMAN BLOCH: So you don't know, you still

11 don't know how the Applicants were allowing it to happen

12 or it wasn't happening as a general practice?

13 THE WITNESS: I know based on Mr. Brandt's
(~)(/ 14 a f fidavit that they did in fact have a traveler system. I

15 would like to clarify tnat with regard to the material, it

16 is typical snat the coating matorial will not exhibit its

17 spray pots and that type thing if the pot life is near the

18 end. It will adversely affected it, typically.

19 CHAIRMAN BLOCH: Why ever bother to follow pot

20 life? You hav.e a procedure to follow pot life, but why

21 ever bother to follow it?;

22 MR. CALLO: That's not the witness' answer.

23 CHAIRMAN BLOCH: The witness can answer.

24 THE WITNESS: You would hate to have a guideline --

25 I don't know '# Tether you would or not -- that material

)

.

~w -- -.
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1 sitting in these hoses and in this pot, inside the spray

', 2 gun, thet you do not want it setting up. Some materials
rm.

(_) 3 kick over or set up in a relatively'short period of time.
,

4 We have had instances where the material actually freezes

5 up and you have to. throw the material away.

6 CHAIRMAN BLOCH: For quality control purposes,

7 you wouldn't want to rely solely en the observation of the

8 spray pattern coming out of the sprayer, would you?

9 THE WITNESS: That's the other reason; yes, sir.

: 10 CHAIRMAN BIOCH: So there was a quality control

11 problem on that can, was there?

'

12 THE WITNESS: It's possible there was.
1
'

13 CHAIRMAN BLOCH: And the statement that they
; -

14 enforced their procedures doesn't help yca to know to what

15 extent the procedures were violated, does it? :

i 16 T;IE WITNESS: Given the parameters of Mr. Brandt's

i 17 affidavit, that's true, I don't.
,

18 CHAIRMAN BLOCH: You spoke to several of the QC

; 19 inspectors on-sit e and spoke to Mr. Mouser several times?
j

) 20 THE WITNESS: Yes, sir.
.

; 21 CIIAIRMAN BLOCH: You had an opportunity to ask
i

22 them about practices on the site?

23 THE WITNESS: That's correct; yes, sir. ,

24 CHAIRMAN BLOCH: You must have asked them about,

1

25 that pot?

4

,

i

!
!
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1 THE WITNESS: I discussed -- you keep saying " pot,"

2 sir. It's a can.

j 3 CIIAIRMAN BLOCII. All right. Can. I'll use your

4 term. It's a can that had a pot life.

5 THE WITNESS: Yes, sir. Bingo.

6 Yes, I did discuss it with Mr. Mouser. I asked him |

7 about it. In fact, Mr. Mouser, as I testified, you know,
1

8 was in fact looking for a traveler 83' stem when we
|

9 encountered that item. So, ! don't knew what to tell you.

10 CIIAIRMAN BLOCll: Did be assure you this was a

11 rare exception to the rule, that they usually had the

12 travelers and this was just a rare exception?

13 THE WITNESS: I don't recall any assurances one
,/ 8

(_/ 14 way or the other, sir.

15 CllAIRMAN BLOCK: You would have put that in your

16 report if he told you that, wouldn't you havet

17 Tile WITNESS: I don't recall, sir. So I

18 wouldn't say "yes, I would have."

19 Cl{ AIRMAN BLOCH: Did the other QC inspectors

20 tell you things were going pretty smoothly and this pot

71 you saw, this can, was an exception to the way things go?

22 TIIE WITNESS: I don't remember, sir,

23 specifically,

f)'T 24 CIIAIRMAN BLOCil Did they tell you anything%

25 relevant to whether this was an exception or a rule?

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ . _ _ _ _ - _ _ _ - - _ _ _ _ _ _ _ _ _ _ - - - _ .
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1 THE WITNESS: I don' t know whether I raised this

2 particular item with them. I may have raiced it as a
-

.() 3 passing comment that I saw a mixed can of materials

4 sitting out there without any sort of documentation or

5 anything with it. But I don't recall any specifics.

6 CHAIRMAN BLOCH: Mr. Roisman?

7 BY MR. ROISMAN:

8 O Mr. Lipinsky, I, too, am interested in the

9 ground rules. If the ground rule were that the statements

10 made to you by the QC inspectors while you were on-site

11 were to be accepted at value and the statements made by

12 management were to be discounted, which document would you

13 be swearing to as vour current testimony today? The
p
(/ 14 August R, 1983 document or the September 28, 1984 document?i

15 A Can I try to get a clarification on that?

16 O Yes.

17 A We are saying, essentially, if Mr. Brandt's

18 affidavit was not with the stipulation that I accept

i 19 everything at face valuen?

20 0 Yes, that's right. But that, instead, the

21 ground rule was that you accept at face value everything

22 that you heard from the people who you talked with when

23 you were c.-site during the site visits in July of '83.
O
k_) 24 If that were the ground rule, would you be swearing to the

,

25 August 8, 1983 document today? Or would you be swearing

_

- - ..
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1 to the September 28, 1984 document?

2 MR. GALLO: Objection.

3 CHAIRMAN BLOCH What's the objection, sir?

4 MR. GALLO: I think L'te question is calculated

5 as phrased, and I object to the form of the question. It

6 is prejudicial to the witness.
,

7 CHAIRMAN BLOCH: How?

8 MR. GALLO: The real issue here ir, not whether

9 he would testify as -- as to his testimony, but the real

| 10 question is would that reinstate those concerns? I don't
i

11 ' now that this witness would testity to what's in his trip~

|

12 report or not in his testimony.

! 13 CHAIRMAN BLOCH: It's a legitimate question. Go
| C)

(_/ 14 ahead with the question.1

i

; 15 MR. ROISMAN: Just to be clear on the record,
!

! 16 he's already sworn to the trip report as true and correct
|

l 17 to the best of his personal knowledge.

18 THE WITNESS: So what you are saying, and I hate

19 to keep going back for clarification, but essentially for

| 20 all intents and purposes, Mr. Brandt's affidavit would not
|

21 exist and I would not be able to take into account

22 anything Mr. Tolson told me on the loth and the lith --

21 Tolaon and the other members of that meeting?

O)(_ 24 BY MR. ROISMAN:
~

25 O Correct.
'

.

Ng

*
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14 A Well, in that-case'then,:I would be testifying ~

. 2 it>> my trip ~ report of August --.

3~ CHAIRMAN BLOCH: 'I think.you asked him something,

'
4 ' more than that.

4.

5 He asked you if you had Mr. Brandt's affidavit also,,
'

~6 but you were going to accept what.you heard and~saw-
.

7 on-site as having greater veracity, where ycu knew a
.

8 conflict between -ke two.-- where would you becoming out

9 now?

10 THE WITNESS: Well, my affidavit would not exist.

11 I mean, I hope you underscand'that.- My. September 28th
1

12 affidavit would not have boen initiated without those ;
*

:

13 ground rules having been established.

; 3- 14 BY MR. ROISMAN:

| 15 0 I think the board Chairman stated it correctly.

f 16 I'm asking you to, in effect, reverse the ground rules.

'
17 We don't take the Brandt affidavit out of existence other

i

j 18 than you took all those personal meetings you had on-the
;

j 19 site out of existence when you did your September 28
i

i 20 affidavit.- All we did is we shift the assumption. We
!

j 21 assume the people on the site -- you should take what they
i
j 22 told you at face value during your site visit, and that

i 23 you should give less veracity to, and be less willing to

j( 24 accept the correctness of either the statements'that

25 Mr. Tolson made to you on the 10th and lith of Movember or

l

:

|

__ ._ _ _ _ . _ _ . _ _ - _ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _
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:1 the statements contained in the Brandt affidavit.

.2 A Well, obviously if you tell me that everything

() 3 the inspectors told me or whoever I talked to on-site I'm

4 to take at face value, and not Mr. Brandt's supplemental'

5 information, then I would be testifying to the August 8th -

6 trip report.

7 Q Have you in any way attempted to decide whether

8 the ground rule should have been: I take the people

9 on-site at face value and not Mr. Brandt and Mr. Tolson?

10 Have you made any judgment about which way that

11 presumption should work?

12 A No,.I did not.

13 0 You simply were called in, and said, in effect,

, O'_- 14 as an employee, a consultant to this company, Comanche

15 Peak: Treat as given what I'm going to tell you to treat

16 as given and tell me your answers to the following

17 questions once you do that. Is that correct?

18 A In a nut shell; yes.

f 19 O And you weren't even asked to weight the

20 opinions of the people that you talked to on-site that

21 were in direct conflict with the opinions that Mr. Brandt
,

22 .was giving you and exercise an independent judgment on i

l
23 that question; were you?

'

24 A No. However, there was give and take between'

25 Mr. Watkins and myself with regarde to what, yoo know,
,

.. .. . _ - , - - , , - . - . - . ..---,.--,7 . _ - . - _ _ ---. . . . _ , . . . - - -- -
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1 what concerns I had specifically and what was needed to

2 attempt to satisfy thoIse concerns..

(y 3 O Attempt to s$tisfy them, again within the ground

4 rules. Not attempt ,. in other words,1 the ground rules

5 don't represent the} real world. :They~ represent an
'

6 artificial world; don't they V An artificial assumption of

7 the truth and correctness of cer.tain statements which you

independently.chgcking; isn't thAt true?8 were not

9 MR. WATKINS: Objection. .Mr. Brdndt'stestimony

10 is sworn. It's not hypothetical nor is it.made up.

11 MR. ROISMAN: Well, it's certainly not

12 hypothetical and we'll reserve on the second.

13 CHAIRMAN BLOCH: It was hypothetical on the
O(-) 14 assumption that what he made under the ground rules, that

15 everything he said was a procedure was' in fact in place in

16 the field.

17 MR. WATKINS: That's right. For all

18 Mr. Lipinsky knows, Mr. Brandt could have typed the

19 procedure up the night before Mr. Lipinsky first saw it.

20 CHAIRMAN BLOCH: In addition to that, it may be

21 that Mr. Brandt would have difficulty having direct

22 knowledge whether procedure was in place in the field in

23 some uniform sense. '

O)(.. 24 MR. WATKINS: That is for Mr. Brhndt to dec'idb,

25 not Mr. Lipinsky. And Mr. Brandt will be available on
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:1- that basis.

2 . CHAIRMAN BLOCH: Did we obfuscate a question?
' y-A -

).- 3 MR. ROISMAN: It's possible.;,,

b 4 BY MR. ROISMAN:

5 Q- Mr.-Lipinsky, the question' is that isn't it the

6 case that the ground rule introduces an' artificiality into

7 the real world situation? Tne real world situation is:

8 What is'the' actual. condition of paint' coating program at

9 the Comanche PeakLsite? And there's a real worla answer

10 to that; isn't there? One could; find the answer to that

11 question, cooldn't they?

12 A Yes, they could.

13 O And in your judgment the only way they could

14 find the answer to the real world question is to do the

15 in-depth audit like the one that you and MKM designed, and

16 it has been marked as Exhibit Number 3 to your testimony

17 today. Isn't that your opinion?

18 A Not having made those assumptions on Mr. Brandt's

19 affidavit; yes, that is.

20 0 Okay. But those assumptions are not assumptions

21 that you attempted to test? You took them, as you said on

22 innumerable occasions here today, at face value; isn't

: 23 that true?

24 MR. WATKINS: Your Honor, we are going to object.
.

25 It seems to rae this is going to the uerits of whether what

t

a n , ,sw,-v -e n,-s r ,v - ---m- .----~~v -g- - - - - w -- n--- , - - - , ,-,vn,n,-., e--,,-- , - - - ~ - + , . - - <m, y-~ - , ,



.

i-

21142.0 19796
JRT

1 Mr. Brandt_and what Mr. Lipinsky say is correct as to each
_

2 of the technical. issues.
X

'( ) 3 CHAIRMAN BLOCH: No, I think it goes to the
v

4 process by which the affidavit was obtained and what its

5 meaning is. So it's allowed.

6 MR. WATKING: He's asking the witness to compare

7 'what might have been true on the site if certain people on
,.

8 the site were.to be taken at face value versus what

9 Mr. Brandt had to say. Not only --

10 JUDGE GROSSMAN: Mr. Chairman --

11 CHAIRMAN BLOCH: I ovo. rule.

12 MR. GALLO: Does the witness have the question?
.

13 JUDGE GROSSMAN: Excuse me, I believe the

k-)J
r

14 witness also may have answered. Did the reporter note an

15 answer by the witness?

16- (The reporter read the record as requested.)

17 JUDGE GROSSMAN: The witness had nodded and

18 started to voice a "yes."

19 BY MR. ROISMAN:
,

20 0 Did yo2 want to add any more to "yes"? Or was

21 "yes" your whole answer?
3

22 THE WITNESS: It was "yes" to the effect that I

23 accepted those ground rules and I did not attempt to do

O( ) 24 any kind of objective verification through an audit, for~

25 want of a better word, process.

. _ _ - . _ , , - _ __ _ _ , . _ _ _ . , - - _ . _ . . _ . _ , . _ _ . _ - - , _ _ _ _ . . . _ , _
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1 .QHAIRMAN BLOCH: Cff the record.

2 (Discussion off the record.)
. ,r.

(j\. 3 CHAIRMAN BLOCH: We'll take a recess.

4 (Recess.)

5 CHAIRMAN BLOCH: All right.

6 BY MR. ROISMAN:

7 O Mr. Lipinsky, I would like you to look at your
,

8 notes for December 8,'1983, but it appears on the page of
,

9 your calendar that's December 7th. ~ Let me ).now when you

10 have it, please.

11 A The page indicated is December 8?

12 O It's on the December 7th sheet at the bottom,

13 but you've written in the date " December 8," so I assume

14 that's the date it occurred?

15 A Yes, that's correct.

16 O Now, the first entry there, which appears to be
,

17 a telephone conversation with "NSR" -- is that, by the way,

18 Mr. Reynolds?4

19 A Yes.

20 Q Continued, in item number 7 you write down that
'

21 "JJL" -- well, why don't you read it instead of me reading

22 it?

23 A Okay, the entry says that "JJL said appears that

~ (~h
i s_/ 24 when" -- rather that use initial -- appears that when I --

;

25 it's grammatically incorrect -- "have an opinion that I

.

k

-
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1 have to defend and/or approve that opinion, wouldn't it be

2 reasonable to expect that opinions opposite to mine be
.

_) 3 proven? Mr. Reynolds agreed." And I used Jack -- some of

4 Jack's views as an example. And I elaborate on what was

5- aaid there. I don't know if that s a problem with that or

6 not.

7 Q Please do elaborate.

8 A You asked me to read it. I didn't read it

9 verbatim.

10 0 That's okay. And if you have any further

11 elaboration that's not contained in there, that's all

12 right also.

13 Now, i take it that at that time you felt that having a
m

\_-)
f

14 person justify their etatements and defend their opinions

15 was an important consideration; is that correct?

16 A Yes. That's correct.

17 Q And was ); at that time that you first had the

18 ground rule, or near that time the ground rule laid down

19 regarding the acceptance of the Brandt statements a',

20 correct without going behind them to independently verify

21 them?

22 A I don't know if that was the case or not. I

23 don't recall when that first came about.
(3
(. # 24 Q Does it aeem to you that if you have to defend |

25 your statements, that he should have to defend his,
l

_ _,
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11 - vis-a-vis you?

pf 2 A This entry was with regards to an example with

p] -3- Mr. Norris.j.
- -

4 O' I. understand'that. But now I'm asking you about~

-5 Mr. Brandt?-

6 A Okay.

7 O And what I'm trying to understand-is',.it seems j

l.

,8 - at least'at one time that it was important to you that a
,

9 - person --_since'.you were being called upon-to defend what-

10 you say, that the people who were involved with the same-

11 - issue should also have to defend it. And,-yet, you have
'

12 accepted at~ face value or accepted the ground rule that

13 you accept'at face value Mr. Brandt's statements. 'And my
t

's 14 question to you is:. Was that a ground rule already by the

! 15 time December 8th of 1983 came around?

16 A Okay, Well, I ?.on't necessarily agree with what~

17 I assume to be an implication by you that I no longer.

i 18 consider, you know, the fact of someone substantiating

; - 19 their opinions -- maybe I misread or misunderstcod what
,

| 20 was said.

| 21 CHAIRMAN BLOCH: First, answer the simple
!

; 22 question whether you recall wnether the ground rule was or
i

i 23 was not in effect on DeceLber 8 .

24 THE WITNESS: I don't recall. My owr 4

25 *ecollection was it. was after January of '84 that it came
,

f

v ,r 9 -r- 'e- *m'- y rv s c * **v -r-*--v"-*rw~ --'r v- 'ww' w yw -~e-t' ---m t'-vn reww-wive-t--==---w w r 'w-w wT-*w- r-r g- ww w- w = W' --- www--+w-
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'l 'about.

-2 CHAIRMAN BLOCH: After your statement to the
"

r~i
i ). 3 Nuclear' Regulatory Commission?

4 THE WITNESS:' Yes,' that's correct .

5: JUDGE GROSSMAN: Excuse me, Mr. Roisman, I'm not

6 sure that you two ore not passing each other in the night

7 here. I don't know that the witness has indicated who he
'

P had to defend his opinions before, and I think if you

9 clarify that you may not have any problem.

10 MR. POISMAN: Thank you, Judge Grossman.

11 BY MR. ROISMAN:

12 O Would you respond to that, Mr. Lipinsky? To

13 whom were you being asked to defend your opinions?
O
(_) 14 A Again, this is -- this could be construed as a

15 hypothetical, I guess. What I was trying to get into is

16 aith regards to Mr. Chapman's questions of October 28, say.

17 He wanted clarification, or expansion, or proof of my

18 original concerns. Whereas with Mr. Norris, and this was

| 19 the example I used, to the effect that I said I had a

20 problem with materials storage. There was no scatus tags.

21 Mr. Norris would say, well, I don't have a problem with
,

22 material storage.

23 Now, I would have to explain why I had a problem. And

j 24 my roint ha ce was that Jack would say -- and this may not

25 be t a accurate example -- but he would say: Well, I don't
t

'

.

_.__.m_.._.___________.___.___.____________________._________._______.__m.___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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'I have a problen with material storage. And that-would be

2 fine. -Next issue, with Jack. Whereas with me I would

I3 3. have to go on with an elaborate explanation. And all~Ii.v
4

4 was asking for was a point of clarification, from

5 Mr. Reynolds: Wouldn't it be reasonable to expect that

6 Mr. Norris would have to explain why he didn't have a

7 problem with the same item?

8 _ JUDGE GROSSMAN: The point I was getting at, and

9 I believe you had confirmed it, is that you were

10 discussing what had occurred with regard to tne inside

11 parties here, nct any outside party like the Nuclear

12 Regulatcry Commission.

13 THE WITNESS: T,h, yes.

I>

14 JUDGE GROSSMA1; And since the discussions with
'

i 15 your .-- with the attorneys and the corporate people and

16 the Comanche Peak people, in which you were having to

j 17 defend your opinions while the others, apparently, could

18 mercly state them and not have to defend them; is that it?
:

19 THE WITNESS: Yes. That's right.

20 BY MR. ROISMAN:
-

21 O' So you were feeling somewhat beleaguered in that

22 respect? That is, that you were being singled out to do,

23 all the defending and no one eine was and you were

(~h
'

s_/ 24 expressing that frustration here to Mr. Reynolds?

25 A I think I cas identifying what I -- what you
,

I

a

t
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1 describsd as frustration; yes.

2 Q Now, in your trip report, and I'm talking now

: |^\
, (_/ 3 about the August-8, '83 trip report, you appear to have

<4 addressed the samu kind of problem. And I want'you to

5 tell me if I'm correct in assuming that they.are the same
,

6 kind of problem.

7 The bottom of page 3 of the crip report, if you have

:8 that in front of you?

9 A Yes, sir.

10 Q You say in the next to the last sentence: '"The

11 writer's opinion is that management at Comanche Peak aas

12 deluded itself into thinking everything is all right, or

13 it will all come out in ti c wash. The fact that

. O(_/ 14 management attempts to squash any efforts to point out-

15 quality problems (no NCRs, QC reporting to production, et

16 cetera) to some extent confirms the above and has led to a
17 moral problem with the inspection Staff."

18 Do I take it that what you were experiencing in

19 objecting to or raising concerns about what with Reynolds

'20 in your notes on the 8th of December, 1983, was another

21 variation on that? That -- well, all right. Is that,

22 another variation on the same problem?

i 23 A I don't believe it was; no, sir.

24 0 Well, isn't it a situation in whlch the Company

25 didn't want to hear the bad news from you? It was really

>

|

.
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1 sort of -- you were being put to the test to prove the had

2: news, but when good' news came from Mr. Norris that-
,r8

<

G 3 everything was okay,'they wanted to. hear that so they

4 accepted that at face value?.

5 A I don' t necessarily_ agree with' that
,

6 characterization. It's possible that they, the Utility,
'

,

'

7 did not place the emphasis they should have at the time on
,

8- my concerns I raised in the trip report.
:

9 Q Didn't you feel at that time a little bit like

10 you were being treated the way some of those OC inspectors

11 the way you talked to at the site complained that they
;

12 were being treated?

13 MR. WATKIh'S : Objection, you haven't established --

14 CHAIRMAN BLOCH: Overruled. Overruled.

15 MR. WATKINS: Would you like to wait to hear'the

16 objection? The reasons for it?

17 CHAIRMAE BLOCH: No. -You are interrupting cross

]
16 and I overrule the objection.

,

; 19 MR. WATKINS: You haven't heard what the

; 20 objection is.

21 CHAIRMAN BLOCH: I don't care to.
|

4
. I

i 22 MR. WATKINS: The board is ruling cn an

23 objection when they haven't even heard what the objection,

-O
\/ 24 is. I object to that as well.

'
25 JUDGE GROSSMAN: Mr. Watkins, I believe once the

|

j
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I board has' ruled, it is discourteous and not. appropriate j

1! .for you tofcontinue. All exceptions are noted. Those are-

(X_) '3 the. rules and they have been-the rules since 1946.
,

4 CHAIRMAN BLOCH:' And, in additien to that, it's

5 impcrtant to be able to protect the cross when a question
1

6 is being asked in the middle of cross so that there's no

7 disruption of continuity and the Judge has to rule quickly

. 8 on that question so that there be no disruption,

9 unwarranted disruption of continuity la cross. So when.I

10 overrule you, you will not continue.

11 Mit. WATKINS: So icng as you understand my point.

$ 12 CHAIRMAN BLOCH: I understand. In order to not
,

13 disrupt continuity of cross, the Judge has to sometimes

14 make a fast answer. You called my attention to a possible

15 problem. I have to decide what the problem is and rule

16 right then.

17 MR. WATKINS: All right. You' ve stated the,

18 basis for denying the objection, that you didn't hear.

19 CHAIRMAN BLOCH: I did not state the basis. I

2

20 decided that you were interrupting cross and I.didn't want

21 to hear the basis.

22 MR. WATKINS: No, the board has explained its

23 basis for denying the objection. That was the point I was

() 24 making.

25 MR. GALLO: Judge?
4

1

J

i
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iL CHAIRMAN BLOCH: Mr. Gallo, since we are having

2- this' interlude, you have an objection?

(q -
-

3 14R. _GALLO _ Since the continuity of~ cross has_j
4 'been interrupted, I would_like to object. As I understand.

;.

51 the question, it leaves for the imagination of

6 Mr. Lipinsky to determine just what was-the state of mind

7 of the inspectors and comparing it to his. It has not

i 8 been determined what that state of' mind was.
~

; 9 CHAIRMAN BLOCH: .Mr. Lipinsky is a knowledgeable

j 10 person. I have accepted'him as being_an intelligent

! 11 person. I have told him if he disagrees with any of the

12 assumptions in the lead questions, he's to challenge them.;

13 MR. GALLO: How do we advance the state of the,

'

14 record, your Honor,' if he doesn't tell us that?
.

j 15 CHAIRMAN BLOCH: That'wasn't the question.

j 16 MR. GALLO: He -- the question was to compare
a,

i 17 whether his state of mind was the same as those. There

; 18 was no predicate to the question.
J

| 19 CHAIRMAN BLOCH: I'm sure counsel will follow it
!

| 20 up and explain what the state of mind-of the people were

21 and you are going to be able to ask redirect to be able to

$
22 clarify it if it wasn't clear.

;

23 MR. GALLO: One last thought. It seems to me

) 24 the proper question is to get on the record what the state'

i

j 25 of mind was so it serves as a predicate to what he asked.

i

i

'
1
1
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1 CHAIRMAN BLOCH: He's conducting the cross. You

[ 2 may continue the cross, Mr. Roisman -- your question. Not
'

,s.j. ) 3 Mr. Roisman.

4- MR. ROISMAN: I would like to tsar that question

5 again, soEif the board will indulge me, I would like the

6 reporter to read the question back.

7 (The reporter read tue record aF tequested.)

8 CHAIRMAN BLOCH: You may answer.

9 THE WITNESS: Pardon me, sir? i

10- CHAIRMAN BLOCH: You may answer.

f 11 THE WITNESS: No.

12 BY MR. ROISMAN: !

T

13 Q So it didn't bother you that you were being
1

) 14 asked to defend your positions but that Mr. Norris 'vas not?
'

i 15 A At the point of my August 8 trip report, I

16 wasn't asked to defend my positions. I

I !

| 17 0 I'm talking about on the 8th of December, 1983, "

18 at that time it didn't bother you that you were being

; 19 asked to defend your positions and Mr. Norris was not? !

! 20 A " Bothered"? I don't know if I agree with that.

I 21 I didn't understand the logic, I guess, in the process at
.

22 that time. Whereas I had to defend my position and
.

4

23 Mr. Norris didn't. I thought I was pointing out a flaw;

24 or I was questioning what was going on.
>

25 0 And that, to you, didn't look like an attempt by

,

4

'I
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1 management to squash any of the -- to point out quality

2 problems?
,,

) 3 A No.
-

4 O It just seemed like honest, goed-naturel inquiry

5 into the basis for your opinions? I'm sorry, I believe

6 Mr. Reynolds is testifying. If he is, he'll have to speak

7 up a little bit.

8 CHAIRMAN BLOCH: The witness will please answer

9 and Mr. Reynolds should not be making comments. He's not

10 representing anyone tight now.

11 MR. GALLO: I think we ought to get the question

12 back.

13 CHAIRMAN BLOCH: Why don't you ask it over cgain,n
N/ 14 BY MR. ROISMAN:

15 0 Isn't it the case that, at this particular time --

16 now the time I'm talking about is December Oth of 1983 --

17 that you were placed in a situation in which you were

18 beiag asked to defend yourself, and that that was -- you

19 thought that was a perfectly normal, natural thing? But

20 Mr. Norris was not, and you thought that that was okay,

21 and it was completely benign? It didn't mean anything?

22 A Nc. That's not the case. If I had to

23 characterize it, I would any at times it was frustrating
(~),

'x._) 24 in that I would have to explain where I was coming f rom

25 with regards to my concerns. Wherear other individuals --

|

. _ _ _ - - _ - - _ . . _ _ _ _ _ _ . _ - _ _ _
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1 in this ptrticular instance, Mr. Norris -- did not have to

2 explain where he was coming from when he came out with a

) 3 not -- an opposing opinion.

4 Q And what wua your opinion as to why that was

5 happening at that time? Why did you think that was

6 happeni ng?

7 A I don't think I had an opinion. I think that's

8 why I brought it up with Mr. Reynolds. I didn't

9 understand why I was going through all these ex rcises.

10 with regards to explaining where I was coming from,

11 whereas other individuals -- again, in this case, Jack

12 Norris, or John Norris -- excuse me -- did not.

13 Q And what did Mr. Reynolds tell you?
fx
+, )
k/ 14 A Mr. Reynolds agreed, as I have indicated here,

15 that it's very likoly that Mr. Norris would have to

16 explain in detail where he was coming from when, using my

17 example again, that he said materials storage was okay.

18 0 Did that over happen, tn your knowledge?

19 A I don't believe so. Not to the extent, anyway,

20 that it went on with myself.

21 Q So it has still been the case, at leas * betwa,a

22 you and Mr. Norris, that you have had to cafond much more

23 your position than he's had to defend his, to the extent

k 24 there was a contrary position, his contrary position?

25 A I mean if you can characterize that or put an

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ - _ _ _ - - _ - _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ _ _ - _ - _ _ .
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1 amount on it, I would cay "yes." But there's no way to

2 qualify that, I don't think.

() 3 O But it was -- you could quantify it enough so

4 that you felt the difference in December of '83; right?

5 A Yes. That'a correct.

6 O And you can still feel that difference todayr

7 right?

8 A To a certain extent; yes.

9 CilAIRMAN BLOCll: Were there people on the site

10 that gave you similar stories, that when they said things

11 against the quality of the plant they had to deford it an

12 awful lot? If they eaid things for the quality of the

13 plant, they didn't bother them at all?

k- 14 Ti!E WITNESS: I don't recall, sir.

15 BY MR. ROISMAN:

16 O Well, what was the basis -- what were the

17 statements or events that you witners.ed when you were on

18 the site that formed the basis for those two sentences at
19 the bottom of page 3 of your trip report?

.

20 A That was based on conversations within specs

21 personnel with regards to the generation of

22 nonconformances.

23 O That's not the only example you give in the

24 parenthetical.

25 A The other one was with regard to painter

_ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ . . - - __ _ _ _ _ - _ ___ -__ . _ - _ _ _ _ _
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1 qualifications. It may not have been an appropriate place

2 to put it in.

() 3 0 I was looking at "QC reporting to production,"

4 and then the "et cetera"?

5 A Well, that ''QC reporting to production" dealt
'

6 with the fact that production personnel in my opinion at

7 th st time were qualifying tha applicators. It may have

8 been an inappropriate place to put that, like I said.

9 O And what about the "et cetera." What did that

10 refer to?

11 A I don't recall.

12 CHAIRPAN BLOCH: I didn't understand that answer.

| 13 If you thought QC were reporting to craft because of what?

I)' N/ 14 THE WITNESS: Thit gets back with that painter
l

15 qualification. The fact that at the time I felt that th'-

16 production people were administering the qualification

17 program in that they qualified the painters without any

| 18 kind of a QC.

19 CHAIRMAN BLOCH: What's that got to do with QC

20 reporting to craft?

21 THE WITNESS: I said that was an inappropriate

22 place to put that.

23 CHAIRMAN BLOCH: Inappropriate?

24 THE WITNESS: Inappropriate. Questions. I'm

25 sorry I didn't make that clear.

, _ _ . ____ ___ . _ _ _ _ .
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1 CHAIRMAN BLOCH: And that was the only place?

2 No one else. told you tl.at? It just had to do with this

()- 3 painter qualification business?

4 THE WITNESS: Yes.
!

5 CHAIRMAN BLOCit .That was certainly a serious

6 statement to be making, aven internally, for that problem;
.

7 isn't it?
i

} 8 THE WITNESS: It was the wrong place in'this

9 narrative to put that: yes, sir.,

10 CHAIRMAN BLOCH: Well, it's just wrong, period,

11 regardless of where you put it?
e

i 12 THE. WITNESS: Well, yes, just in that by itself;

13 yes, air.

) ) 14 CHAIRMAN BLOCH: But to that extent you don't

15 agree with the finding in the report?
'

I 16 THE WITNESS: Yes, sir. With regards to this QC
,

'

17 reporting to production? Yes. That should not be in
i

1 18 there.

19 CHAIRMAN BLOCH: That was just wrong; right?
"

20 THE WITNESS: Yes, sir.
1

i 21 BY MR. ROISMAN:

22 O Now, there is a document dated May 14, 1984,

i 23 written by you to H8301 QA file with a cc to Mr. Roth,

( 24 Mr. Trallo, and Mr. Norris, and the subject is H8301 trip

' 25 report.
i
4. !

,

|,

|
,
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1 . CHAIRMAN BLOCH: Off the~ record.

2 (Discussion off the record.)
fx
() 3 CHAIRMAN BLOCH: 'Let's continue.

4 BY MR. ROISMAN ~

5 O Do you have it now, Mr. Lipinsky?

6 A It's 0164?

7 Q .Yes. QAD-84-0164. That's correct.

8 Now, as I understand it, this summarizes the meetings

9 which you had with Mr..Watkins, Mr. Brandt -- briefly I

10 believe Mr. Reynolds came in -- in which the format for

11 the September 28, 1984 affidavit was agreed to. Is that

12 correct? Is this where you began to pull together what

13 that was going to look like?

14 A Yes, sir. Began -- this was an ongoing process.

15 Q Okay. And at this point, did you already have

16 in hand what-became Mr. Brandt's affidavit and his

17 attachments or not?

18 A No, sir, I did not.
!

19 Q Had you begun to review -- had you begun to

20 review the attachments at this point?
.

!
21 A No, sir, I had not.

22 O Ha6 you, by'this time, agreed that you would

23 testify based upon what Mr. Brandt provided you?

24 A Yes.

2C Q But you didn't know what it was going to be?

e,

t .. _ . _ _ - _ _ - _ _ _ _ _ _ _ _ - _ . - - _ _ _ _ - _ - . _ _ _ _ - _ _ - _ - - - _ _ _ _ - - _ _ _ _ _ _ _ _ _ _ . _ _ - _ - . _ _ _ _ _ _
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1 A, Mr. 3randt discussed -- no, I may not have known.

2 the specifics what it was going to be.

p) 3 Q Right.a.

4 A However, Mr. Brandt went over what would be
f

5 included that'would.have to satisfy my concerns; what-

6 forms, what procedures, that type thing.

7 O And at t'nis time did you feel that you were ;

8 gaing beyond the statements that you had mcdu to the

| 9 Nuclear Regulatory Commission in your January 4, 1984
,

10 statement, in what was going to become your affidavit,

I 11 that you would be going beyond those to say things more

12 positive about the Comanche Peak program.than you had said

13 at the time of the January 4th meeting?

s/ 14 A Yes, I did. I did feel that way. Also I would

15 like to point out on the second page, the top sentence :

16 kind of pointo out those ground rules that we had talked,

l'
'

17 about.

i 18 Q Why don't you just read those, if you would, and

19 then we'll have them.

20 A It says, "ti. Watkins pointed out that JJL need

21 not be concerned about the facts or details behind the

22 statements made by CT Brandt."

23 Q And was that the first time that that had been

24 laid down as the ground rule?

25 A It's possible; yes. It's the first tim 0, I

|

l .-

-
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1 guess, I documented it; yes, sir.

2 O Now, just in the normal course of doing the job
a

i 3 tnat you regularly do for O.B. Cannon, how do you deal

4 with the presentation of information to you with that kind

5 of a ground rule? I mean, do you normally do your reports

6 with -- accepting the statemcats that are made, without --

7 in the words here, withost being concerned about the facts

8 or details behind statements?

9 A No. Typically we are not in this type of

10 position. Our position is one where we would have some

11 flexibility, as rar as being able to follow up or pursue

12 an item or concern. In this situation wu were a

13 consultant and we had no authority or justification for
g

J 14 following up without further direction from the Utility.

15 O Was it your choice to do it this way?

16 A My own personal preference, I voiced this

17 throughout, would have been for us to go and do an audit

18 based on the four-page -- again, for want of a better word -- *

19 checklist that myself and Mr. Michaels ieveloped.

20 0 What's been marked as Exhibit 37

21 A That's correct; yes.

22 O And why would that have been your preference?

23 A Because I would have been able to satisfy myself,

(_h
r

) 24 in a haniu on-type situation, to the extent I felt I would

25 need to feel comfortable.

_



_ _ _ _ .

21142.0 19815
BRT

1 0 So the only reason that you are " satisfied' with

2 regard to the concerns rsised in your August 8, 1983

3 memorandum today, is because you have chocen to deviate

4 from your nocmal practice and accept as a given Mr. Brandt's

5 representations to you?

6 A I'5 accepting his representations. But I would

7 want to point out tha*. what he provided is adequater

8 provided -- and again I cannot prove that they are

9 implementing it, I'm taking it as a given, using your

10 words.

11 O But implementation wa s one of the issues that

12 was raised when you first went to the siter wasn't it?

13 That was one of the things that you were concerned with
! (~h
\_) 14 cased upon your conversations with inspectors, was whether

'

| 15 they were implementing the proper procedures. Isn't that

| 16 correct?

|
17 A I don't know if thTt was identified as a

'

|

| 18 specific concern or not.
'

i

19 0 Well, irrespective of the report, and based upon

20 your n.cmory of the events, was that one of the things that

21 the QC inspectors were raising with you?

2? MR. GALLO: Objection. I thought the report was I

23 all important. Irrespective of the report and based on
ir-

(_)T
'

74 his memory is not only immaterial, i.t's pre]udicial to the

25 witness. The witness ought to be able to refresh his

_ _ _ _ _. .-. .
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1 memory based on looking at the report.

2 CilAIRMAN BLOCII: He never said he couldn't look

) 3 at the report.|

4 MR. GALLO: The question was " irrespective of

5 the report."

6 CIIAIRMAN BLOCII: What's your memory about

7 statements made to you about QC inspectors on-site? Any

8 recollection?

9 Tile WITNESS: l'ot with regards to implomontin.

10 the program one way or the other.

11 CIIAIRMAN BLOCII: So you didn't ask them about

12 that at all? Or you just don't recollect whether you did

13 ask them?

[D
A/ 14 TIIE WITNESS: I don't recollect, sir, one way or

15 the other. It's possible I did. It's possible I didn't.

16 Cl! AIRMAN BLOCil: Does that include Mr. Mouser?

17 Tile WITNESS: When you aay "the program," I

18 guess I need to be a little more specific in what we are

19 tal. king about, if it could be narrowed down.

20 Cl! AIRMAN BLOCil Let Mr. Roisman clarify that.

21 BY MR. ROISMAN:

22 0 Yes. Go ahead and be more specific.

23 A In my conversations with these individuals, we
(~
(_)T 24 did talk about the items I had identified 4 the fact that

25 there were no tags on containers; the fact that the

- _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ .

|

1

I
21142.0 19817 |

BRT

1 surface preparation of zine 11; the fact that sanding was

2 taking place -- along those lines, yes, I did discuen
,-() 3 implementation. I didn't ank an inspector whether they

4 thougnt the program was being adequately implemented.
!

5 They shouldn't be looking at a prograr.1 being -- that

6 shouldn't be in there -- they should just be inspecting

7 paint, really. Thst 's not within thei r scope.

8 Cl! AIRMAN BLOCll: What you are telling me is like

9 telling me that a police officer who is asked "Are you
,

10 onforcing the traffic Inws?" c3uldn't legitimately be

11 asked "Do you do that or not?" I don't ugiderstand what

12 you are saying.
1

13 Tile WITNESS: Well, using your example, the

O
; \/ 14 police of ficer would say "Yes, I'm enforcing the tratfic
!

| 15 laws" and auko suro I'm arresting speeders or whatever the
I .

| 16 case is, but he shouldn't be making judgmental
|

| 17 determinations on the people he arrests, whether in fact
|
| 18 they woro speeding or whatever.

19 Cl! AIRMAN DLOCl!: The question is whether it was

20 legitimate to ask a QC it.spector whether they woro
|

21 enforcing anything to do with travolors in connection with

22 paint cans?

i 23 MR. GALLO: Objection. You are

24 mischaracterizing the question. That is not the question.

25 What he's trying to do is explain the difference betwoon Oc

-__ _ _-______-___ - - _ _ _ _ _ _ - _ _ _ _
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1 it;spector responsibilities ara QA responsibilities.

2 Cl! AIRMAN BLOCil You didn't think it was
y

) 3 appropriate to ask them about the general practices of QC
,

4 on-site as opposed to specific things they saw?

5 MR. GALLO: That's what I object to, your lionor.

6 I'm sorry. The use of the word " appropriate." lie has not

7 indicated approp riatonoss one way or the ather. My

8 recollection of the testimony is he didn't ask because ho
'

9 didn't expect they would know because of their job

10 function. That's the difference.

11 CilAIRHAN BLOCII: 11 0 didn't think he would know,

12 what the practicos were on QC on the site?
,

13 MR. GALLO: Or the implementation results.

14 CIIAIRMAN BLOCII: You didn't think they would

15 know whether they wore implomonting the QC program on-site?

16 Ti!E WITNESS: Aspects of it they would know.

17 They would know whether or not they documented an.

18 inspection. They would know that. They might not know
,

19 whether that inspection form tuay completed satisfied all

20 the regulatory requirements for the infonnation contained

21 on that form.

22 CilAIRMAN PLOCil: And they may not. Sometimes

2.7 workers know that bottor than the hasses, don't they?

O(_- 24 Tile WITNESS: That's possible, but I think in

25 response to the question that's not really within their

,

. . _ _ . . . _ _ _ . _ _ . _ . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _
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1 scope. And again, I don't recall whether I asked them if

2 they were implementing the program one way or the other or

() 3 if the program was adequately implementing.

4 ClIAIRMAN BLOCII: Mr. Roisman? I have been
1

5 looking in the affidsvit. Could you tell me -- I'm sorry,

6 beforo I hand it bacx -- could you tell me if the

7 af fidavit states the ground rules you had on Mr. Brand *,'s

8 tantimony? I haven't found it.

9 Ti!E WITNESS: I don't believe it does; no, sir.

| 10 CilAIRMAN BLOCds I was rupposed to guess that

11 that was the ground rulo?

12 MR. WATKINSt Your lionor, the testimony is plain.

13 Ito is relying on che testimony of Mr. Brandt.
(~N '

(-) 14 CilAIRMAN BLOCil I want to know waaro the

15 affidavit says that. The affidavit has no qualification

16 11Xe that that I can find.

j 17 MR. WATKINS: It refers repeatedly to the
1

18 affidavit and appendicos of the affidavit of Mr. Brandt,

19 as does our motion.

20 CilAIRMAN BLOCll The ground rules he states is

21 he wasn't supposed to be concerned about the facts or

22 details behind statomonts? !

l
'23 MR. WATKINS: No, his testimony is ho accepted

; 24 the factual statemorits and technical statements of |

25 Mr. Brandt for the purpose of adutcasing his concerns.

. - _ - _ - _ _ - _ __ - -_ _ _ _ _ - _ - _ - _ - _ _ - _ - _ - _ _ - _ _ - _ - _ _ _ _ _ _ _ _ _ - - - - _ _ - _ _ _ _ _ - - _-___
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1 CHAIRMAN BLOCH: This -- executing the affidavit --

2 is it true that you were not concerned about the facts or

) 3 details behind statements made by C.T. Brandt?

4 Tile WITNESS: I executed the affidavit based on --

5 and again, keep picking on material control, but I'll do

6 that - . accept tag, hold tag, reject tag -- if Mr. Brandt

7 said they'd have a prone, dure 'aaying accep,t tags are not
L -

,n.

8 required as.a result af the st9ps they go through, I
|

9 accepted that. I did not pursue whether or not in fact
s .'

10 they are implemen*;ingytt.
.. ,

11 CHAIRMAN BLOCitt Okay. What about this general
*p.

12 statement: " Pacts or details." What does that mean to.

13 you? Wso there any other p3s"ce where you accepted things

O) s ,. '
\- 14 that were in Br4 dt's statemdht without inquiring into

;,- / *
15 facts or details behind the statement?

'

16 TIIE WITN.9SS: That would characterize pretty

17 much the whole. I accepted what Mr. Brandt provided me on

his say,sof or his word.'18
< .

- x
19 CtgIRMAN DLOCil: Does that mean if you knew

there was sombt.htng that 1[e said that didn't, mesh with20
,

21 your ).nwiedge of the world, that you accepted it anyway?
< .,,

22 Ti!E WITNmiS: No. That's not).he case. What ho'

,

'

23 defined, again picking on-narerini cont. dl, what he
p -

, ,. +

b 24 defined for that'is acceptable. Now,'whether or not in
'

25 fact the people on-site are doiny ti;st y "fa fine . Maybe -

,

, n .
' '

om e
,

.

M

..

&

D

DEg e

_ _ _ _ _ _ _ _ _ _ _ _ . _ ___________ _ . - . _ _ . _
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l' .the can I saw - and this is. hypothetical. I can't>

2 emphasize this enough. Maybe the can I saw was the only
/~

(N) 3 intact can I-saw out of the whole. .All the cans are

4 leaking like sieves. They are using them. Again that's
.

5 hypothetical. I .can' t emphasize tha; enough. .

6 JUDGE GROSSMAN: Excuse me. Just to pin it down.

7 You have that statement that,-in your May 14, 1984
~

8 memorandum, that M. Watkins pointed out that " JJL need

9 not be concerned about the facts or details behind

10 statements made by CT Brandt."

11 Now, did you accept that as a p"emise?

12 Tile WITNESS: Yes, sir.

13 CHAIRMAN BLOCII: I understand your point,

14 Mr. Watkins, is that it appears to be appropriate in the

15 affidavit?

16 MR. WATKINS. I'm sorry, your !!onor?

17 Cl! AIRMAN BLOCll Your point was that the way the

18 affidavit was executed, that was appropriate?

19 MR. WATKINS: Not only appropriate -- well, I

20 think it's obvious, first of all. We certainly think it's

21 appropriate. And I'm not sure whether the board is

22 criticizing Mr. Lipinsky or Applicants for failing to come

23 right out and say that those were the ground rules. I

24 cen't understand any reason why it should be.

25 CllAIRMAN BLOCll We are just pinning down the

i

. _ _ _ _ _ _ _ _ _ - _ _ - _ _ - _ _ _ - - _ _ - _ _ _ -_.
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1 facts and I just acknowledged what your pcint was before..

,.- .
2. .Mr. Roisman?

A/' .3 MR. ROISMAN: Yes. I think I~would like-to mark

4 as Lipinsky, or'JJL-4, the two-page document that we had

5 discussad'and identified as CAD-84-0164, . dated May 14,

6 1984. ~And have it received in evidence at this time.

7 . CHAIRMAN BLOCH: Will you show the copy.to the
. . 1

8 witness.and make sure you have the right one for the '

.

9 record?

10 THE WITNESS: 0164?

11 MR.'ROISMAN: With the exception of the pencil

12 notation in the right-hand corner of 11-17, which was made

. 13 in my office.

14 CHAIRMAN BLOCH: It may be received in evidence

15 and' bound into the record at this point.
16 (JJL-4 received.)
17 (The document follows:)
18

19

20

21

22
4

23
[

24

25

I

I'

1
|
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'87 0./ DEPARTMENTAL CORREEPONDENCE
QAD-84-0164 19823*

,

May 14, 1984*
ox7g

; ,fECT H8301 Trip Report
U-
TO r H8301 QA File cc: R. B. Roth, R. A. Trallo, J. J. Norris a-

f.

FROMb J. J. Lipinsky

w'

On May 9, 1984, th'e writer met with McNeil Watkins II (Bishop, Liberman,
Cook, Purceil & Reynolds) argi C. Thomas Brandt (EBASCO), in M. Watkins

* Washington, D.C. office (6th floor conference room)."
*

,

The meeting started at approximately 0930 hours (EST) and ended at approxi-
mately 1315 hours (EST) (working through lunch).

C. T. Brandt provided JJL back-up information to satisfy concerns raised
by JJL (see OAD-83-0C96 dated August 8, 1983). The information provided by

i C. T. Brandt was along the lines of the information provided to OBC during
the November 10/11,1983, meeting at the H8301 site, ano satisfied concerns
raised by the writer.

The writer did seggest to C. T. Brandt that Carboline be contacted to get a
more up-to-date evaluation of repair procedures to the coatings applied at
the H8301 project. .

M. Wackins indicated that JJL's ccmments to the NRC testimony can still be

incorporated.

M. Watkins stated that JJL's testimony will be changed from a question and
answer format to en affidavit format. Hopefully, OBL will not have to testify.

O in front of the ASLB. If testimony i<. required, then in all probab;Iity only

|' RAT and/or JJL will be needed. A rough draf t of the affidavit format will be

| provided to JJL for review and comment (as well as a copy of testimony of
C. T. Brandt) .

.l

.

- . - .. . . . - , ,,
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,

>
*H8301 Trip Report _ -2- QAO-84-0164' 19824
H8301 2L File cc: RBR. RAT, JJN May 14, 1984
J.'J. Lipinsky

.

.-

M. Watkins pointed out that JJL need not be concerned about the facts or
r~
d ,; .,. details behind statements made oy C. T. Brandt.

[..
.

'k N.- S. Reynolds came in briefly and talked in general about the statu,s and
} progrets of the meeting. Also, N. S. Reynolds discussed with C. T. Bradt

reports (by EBASG) and Gibby and Hi!!) that muld dequalify all doating

in containment. Later JJL discussed this brief1)f with C. T. Brandt and .

M. Watkins.
g /

. ,
.

'

The writer has advised all concernea about the'discussibn during the course
of the meeting, however if there are any g aestions or need for additional
information, do not hesitate to contact the: writer. -

I - *'

.
6 . ' .
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l- MR. ROISHAN: I had asked to mark it as an
' ' ' 2 -exhibit?

(M '

x/ 3 CHAIRMAN.BLOCH: I thought you said you v.snted

-4 it in evidence. It can also-be marked, if that.makes it
.

5 easier for you.

6 MR. ROISHAN: It make it easier for us because
,

7 we don't have the transcript usually, if it is referred to

8 by exhibit numbers.

9 CHAIRMAN BLOCH: What number do you choose?-

10 MR. ROISMAN: 4, which is- the next one.

11 .BY MR. ROISMAN:

12 O Mr. Lipinsky, I want to talk to you briefly

13 about the process by which the September 24, 1984fg

V
14 affidavit was put together.

15 As I understand it from the document that has just been

16 narked as JJL-4, sometime around the middle of May the

17 sort of fundamental ground rule was laid down.

18 Did you then take information that was sent to you by

19 Mr. Brandt and draft in your own words your explanation of
~

20 how your concerns were addressed, vis-a-vis Mr. Brandt's

21 statement ? Was that the process you went through?

22 A No. I thought I described earlier, I may be

23 mistaken -! initially what happened was, I believe, on() 24 November 22nd of '83, myself and Jack Norris traveled to

25 Mr. Reynolds' office in Washington. At that time

,

,-- , , , , - , -,,--w - , .- .- - -n. +,. - --r---
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Il -Mr. Reynolds, Mr. Walker,.and Mr. Horn, I believe, of his

2 . firm, and Mr Chapman, were present. And we pretty.muca

(.) 3 went throucjh speci fic areas or : items th'at I had concerns

4' with.-

5 As'a result of this give and take conversation, a

6 question and answer format was developed by Mr. Reynolds.

7 As. time went on, that developed into an affidavit type

8 format which ultimately culminated in the September 28th --

9 O But on November 28, some six days later,

10 Mr. Trallo's memorandum to Mr. Roth, the portions of which

1 11 you and I have discussed and gone over here this afternoon,

12 was generated. And in that document you contirued -- and,

13 you agreed with this part of the document -- Mr. Trallo,
fs\
V

14 apparently accurately representing your views -- indicated
,

15 .that you continued to say that the only way that you could

16 have those concerns satisfied was by the detailed audit;

17 isn't that right?

18 A Yes. I believe I also came across that way with

19 the Nuclear negulatory Commission, in their interview or

20 deposition on the 4th of January.

21 Q So that all during this period, what you

22 . perceived is that, if you testified, that you would be

23 testifying and essentially saying: If all these things') 24 are true, then I don't have any concerns. But I can't say

25 whether they are true without doing a detailed audit.

- - . _ _ _ - , __ .._- . . - . _ . _ _ . . _ __- _ - .
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-14 That was the. premise, isort of the format th'at you tho'ught-

. .
. -2- Lyou were working toward; wasn't it?

3 -A Yee.
|

4 - O And then sometime in May of '84, that formatt

-5: changed; didn't.it?
E -

'

6 A - I don't -- yes. Yes.
.

.

~7- Q And did it change -- it didn't change at your
.

;-

8 suggestion, did it? Somebody came.up with'that idea,

; 9- _didr't;they?
i.

10 A I don't. recall 1who-put forth the' idea.

11 O But it wasn't you, was it?

? 12 A I don't.believe so, but I could be mistaken.

13 O Was-there some dissatisfaction expressed with
.

|14 the suggestion that you simply state, as ycu had been
-

15 stating all along: If everytieing is as they say it-is, it,

!- 16 is okay. But I would need a complete audit before I could
4

17 -say conclusively one way or the other?

'

18 A I don *c believe so. It is possibla that I,

!
!
'

19 identified, you know,.that I'm taking this on face value.
4

20 And at a result of that, what Mr. Watkins may have '

i |:

! 21 explained essentially - became the grmind rule for my |'
l

22 affidavit.
,

i

<-
. 23 O Well, did you feel any need to evolve your

|.
- 24- testimony beyond the statements that ycu had made to the ;

25 Nucisar Regulatory Commission, where the "but I need a
i
i

!

i
j

i

, , _ . - , - . . . - , - , - , . . ,.-.-.-,-,-._r.. ._m, .--...-.,,-...,.,-,_--..,,-.m,_.. , . . . . . . . _ . . . - .- - -....-..- ,..,_,..,_ ,.,.-
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. . .

1- detailed audit"(qualifier was. built-in?

2 A I didn't see any'need for that; no.
.j')-

d 3 O Then why in your-judgment 'did'it evolve that way?,

4 Why didn't you.justzbasically reproduce the Hawkins,
. .

,

5 statement and make thht your ' statement?
9

6 A- I don't know. I' don't have an answer for that.
*

.

I 7' O Did you ever actually write.down any substantive

8 statements of your own? Or-did you only review

9 substantive statements of others, related to these matters,p

10 that ultimately became your testimony?

11 A Initially with regards to questions raised by

12 Mr. Reynolds, they may have pencilled portions -- or some

13 responaes to those questions.-

'

14 O Do you know what happened to the notes.of that?

15 A No, I don't. I did not retain them. I don't
i

16 have a copy of it.
,

17 O In the process that finally culminated in the i

18 September 28, 1984 affidavit, how many iterations did your
?

.

19 statements go through, roughly? Starting back in November

20 of '837'

'

21 A To be perfectly honest, I wouldn't want to

'

22 venture a guess. There were several.

23 O But by September of '84, y'.r t had had a great-

O 24 deal of input, I Lake it, into exactly how the words

~25 should be framed; tight?

._ .- . - - . . . - -- .. . . - _ - . - . . . - . ,..-,._-__ ,_.~-_-.-, -
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1 A I had meetings, three or four meetings. Perhaps

2 I would have to again go through the diary of the times I
(\
\/ 3 was in Washington.- But' essentially it'went from a

4- question and answer-format to an affidavit tormat. The

5 final' version, which is what-was submitted -- what's in

6 evidence, was forwarded to me for comments and those

7 comments, the comments I had, were discussed with

8 Mr. Watkins and' subsequently incorporated.

9. O How did you --

10 A Or resolved. I'm sorry.

11 Q Excuse me. Go ahead.

12 A Or resolved, I should say.

13 O How did you view what was taking place? Did you,~)
; V

14 feel free.to say what you wanted to say? Or did ynu feel
,

15 that you had to say as much of what the-Applicants'

16 counsel wanted you to say as possible.

17 A I think at all times Mr. Reynolds and

18 Mr. Watkins said, you know, if there's any concerns or

19 something that we are not covering, please tell us.

20 0 Well, in the context of this statement that one

31 normally makes when they go under oath, that you tell the

22 truth, the whole truth, and nothing but the truth, did you

23 feel like you were trying to tell the whole truth; or that

'- 24 you were simply making sure that you were telling the

25 truth and nothing but the truth, but there may have been

. . _ . _ _ . _ _ - . _ . . _ _ __ _. _ _ _ _ _ _ . . - . _ _ . _ _ .
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,

7 :1! some more truths'that you;weren't going to:put'into your--

.
. 2- affidavit?

t -

. _ f .' 3 A~ I--hate to tell you this ---I. sort of;got lost

- 4 'there-with "the-truth, whole: truth.."'.

' 5' O "The truth" is that':you should'tell.the truth.
~

r

6: "The.whole truth" is you should tell all the truth you
-

.

, ,

7 know that's rele'vant, andE"nothing but the truth" is"you
~

8 shouldn't tell: anything that's not - the truth.
'.'

,

9 -A Yes.
L
f

~

4 _

10 C Now,'_I understand that what.you have said in

11- your affidavit, you attest to the fact that it's the truth

q 12 and that it's nothing but the truth. ThereLaren't any

c 13 lies in there. You don't say something in there when you;o
i 14 know something else is true. Now, the question'is, are

h 15 you telling the whole truth? Does it tell everything you

!, -16 know about the issues? Or is it more narrowly
~

e

17 circumscribed than that?

7, 18 MR. GALLO: Objection. I don't know where-

j -19 Mr. Roisman got his new definition of " truth."
, ,

1 20 CHAIRMAN BLOCH: Let's strike the definition of

I 21 "whole truth." Does it have all the relevant facts thet
i

22 you think are important?-~

,

17 23 THE WITNESS: Yes.

LO[ -24 BY MR. ROISMAN:

25 Q For instance, you don't think it's important tx) - .

!'
I :|

|

1
a c

4

k-

I: :
, - , . , ,- , , . , - , . ~ , . . ~ , . . . . _ ~ , , _ . _ _ . ~ , . = . _ . - - , . . _ , _ , , , . , . _ _ . . , . _ . . , , , . _ - , _ _ - . . , , _ , . - - . - . , --
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11 indicate the ground-rule?'

"_ 2 A' - I;' thought again, throughout my. affidavit"I'm
~

fi-d '3 freferring to Mr. Brandt. I'didn't make.~a positive
'

.-

4- ' statement identifying the ground rule; that's true. In

~

5 ; retrospect, perhaps it should havo-been-in'there.'
'

6 O- .Well, it's true that you in.your: September 28th
4

7 testimony -- excuse me.-- affidavit -- indicate that --

8 let's just take painter qualificat'ien indoctrination, on
~

9 page 8. . At the endLof:the - .well, first there's an

10 intermediate paragraph. You indicate: "On uhe. subsequent

I 11 visit to Comanche Peak, I observed craft personnel

12 undergoing testing by-applying zinc primer to test panels."
"

13 Then you indicate you reviewed'Mr. Brandt's affidavit.;

O
14 And " Based on his discussion, I am satisfied that my

15 original misapprehension was without basis."

16 Now, isn't it true that when you say "I am satisfied,"

17 it doesn't mean "I'm satisfied" assuming that the program

I 18 he says has been implemented has been implemented? It
,

19 doesn't have that in there. You are just saying I'm, |"

|. 70. satisfied, that's enough for me."
.

21 MR. WATKINS: I'll object to his !

5' 22 characterization of this testimony, because the affidavit

23 testimony is that on a subsequent visit he, Mr. Lipinsky,

-0-
:2<4 saw the painters. '

:
,

;
- 25 CHAIRMAN BLOCH: What page?

4

s

- -

e v --rr+ .-- ,+r-vww - . . ,w w -rw,ew e vn -w ew-,wi.erw--~--,g,e,...,,- 3.vw , , ---gy.,,.r.-w+y,-e-+----v--.- ww c w ,,y-w-y-,c-. ..m-,,- -,g-p.e-m7
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.1 MR. ROISMAN: Page 8 of the testimony. I'm

2 going to object to Applicants' interjecting A, to

[j'
3 witnesses who are not theirs, and B, characterizing~

4 testimony for the witness. I read the testimony. They

5 now attempt to be highlighting it for the witness' benefit.

6 CHAIRMAN BLOCH: You should not refer to another

7 portion. I guess, Mr. Watkins, there's some sense to your

8 not having objections here if Mr. Gallo does. Do you

9 think you ought to be able to make objections on this

10 witness, too?

11 MR. WATKINS: I think, your Honor, I have not

12 only the obligation to make objections if appropriate, but

13 the right.

'^#
14 CHAIRMAN BLOCH: Okay. I agree with that.

15 MR. ROISMAN: In any event, what he was about to

16 do was to highlight something which I already took care to

17 read to the witness so that the witness would know I was

18 referring to both statements.

19 MR. WATKINS: If the concern of Mr. Roisman

20 and/or the board is that I'm trying to lead the witness

21 comehow to the correct answer, I can say " Objection." We

22 can have Mr. Lipinsky leave the room, and then I can state

23 for the record the objection. That is not my intent.
[s)
\"' 24 CHAIRMAN BLOCH: I'm afraid, whether the purpose

25 was to break the cross or not; I've lost track of this. I

i

_ _
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. .

'l : don't know how to. rule properly, Mr. Roisman. I apologize.

-2 MR. ROISMAN: I will do it again.
rm

3. BY MR. ROISMAN:

4 Q Mr. Lipinaky, still looking at the first

5' paragraph of page 8.of the September 28 affidavit, your

E affidavit, you indicate, as I pointed out before, that on

7 a subsequent visit to the site, that you had observed

8 craft personnel undergoing testing by applying zinc primer-

9 to test panels, and then you indicate "I have also

10 reviewed Mr. Brandt's affidavit regarding qualification of

11 painters," and you say: " Based on his discussion, I am

12 satisfied that my original misapprehension was without -

13 basis."
-

14 Now, my question to you was: Isn't it true that when

15 you say "I am satisfied," there is no implied qualifier,

16 assuming that the. programs that he's talking about have

17 been~ fully implemented?

18 A No. There is not an implied qualifier. However,

19 this rentence we are discussing was one of the sentences

20 modified by my testimony. I don't know if this has any

21 impact or not witi- regards to your question.

22 O Well, I guess part of my concern is -- I realize
4

23 that you hrne come forward here now in November and

0-
- 24 indicated that some of the things that you attested to in

25 September were not correct; or needed further

|

|>

|
i
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'l clarification. But, I'm now talking about how we got to
~

.

2 the September 28 document.
(
. ks' 3 If you want to shed some light ' for me on that, I would

4 be very interested to know how you signed the affidavit on

5 September 28th without the change in it, if you now think

6 the change is a fairly important one.

7 MR. GALLO: Objection. The witness has
.

8 explained that in his dircat testimony in answer 38. I'm

9 eorry, answer 37.

10 CHAIRMAN BLOCH: Well, I think a little bit more

11 ecald be provided about the way that thic took place and

12 how it happened that you-overlooked it at that time,

m 13 MR. GALLO: I don't know, your Honor. If you

14 overlook something, you overlook-something. I don't know
T

15 that you can give more of an explanation than that.

16 CHAIRMAN BLOCH: What was the process of review
i

17 of that affidavit? How did it work? How much time did

18 you have to look at it?

19 THE WITNESS: I don't have a calendar in front
.

20 of me. The affidavit was forwarded -- I received it --

21 let's start over.

22 The affidavit was in my office on Thursday. And I

23 executed it on Saturday -- or, actually executed it on

C)'' 24 Friday with minor modifications accomplished on Saturday.

25 CHAIRMAN BLOCH: And you went over it pretty

!

- -.. , .- -- -, . -. -. .- . - . . - . - , - - _ --
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'

1 careful'ly?

2 THE WITNESS: Yes, sir.

.3 CHAIRMAN BLOCH: ~Did the problem that you had in-

-
;

4. executing this havef anything to do with the ground rule?

5 THE WITNESS:- No. You lost me'on that' sir; what-

6 problem?,

7 CHAIRMAN BLOCH: Well, it's possible that-the

| 8 reason you agreed to'the statement on page 8, which you
.

I' 9- now want to correct, _is that you were just not looking in

j 10 detail at what Mr. Brandt said;.is that possible?
1

[ 11 THE WITNESS: That's a consideration. I don't
!
-

12 .think that that's what happened, but that's a possible
!

|- 13 explanation; yes.
'

~

14 CHAIRMAN BLOCH: But that was a ground rule and
.

15 that's what you were supposed to be doing, not looking in

16 detail at what Mr. Brandt said; is that'right?

17 THE WITNESS: Where we are talking about looking'

; 18 in detail, we are referring to the actual implementation

19 of what Mr. Brandt told me was going on down there. i
<

' 20 MR. GALLO: Mr. Chairman, Judge Bloch, I must

| 21 ask the Chairman to restrain himself. The witness has
~

,
.

22 been very clear that the ground rule was that he was not

23 to look behind the details testified to by Mr. Brandt in

LO 24 terms, as Mr. Roisman has elicited, in doirg a detailed.

25 audit, making a site visit. There was no ground rule that

4

. -. , ...,--,-.,-__,.--.--,-_-,m , -,--.m,-. . , _ , , _ - - -....-. . _ .--,-,. ..n m.r,,-..~---.,_,-m. , , - , - , -
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1 he wasn't supposed to examine the affidavit itself with

2 care. That was the suggestion you have just made in the
;'

3 last question.

4 CHAIRMAN BLOCH: The memorandum we looked at

5 just a moment ago didn't qualify it that way. It really

6 was more of an unqualified statement.

7 MR. GALLO: Well, I didn't understand -- perhaps

8 we need to get clarification on that from the witness. I

9 understood the question was that he was supposed to just

10 ignore the four corners of the affidavit by Brandt and the

11 attachments to it.

12 CHAIRMAN BLOCH: Let's clarify with the witness,
,

gy 13 not with the lawyer. Go back to the meinorandum which was
O

14 bound into the record. Do we have that?
.

15 MR. GALLO: JJL-4?

16 CHAIRMAN BLOCH: Correct. What did that mean to

17 you -- he shouldn't be concerned about the facts or

18 details provided by Mr. Brandt? What did that mean to you?

19 THE WITNESS: Essentially, the information

20 providad by Mr. Brandt would be sufficient to satisfy my

21 concerns. With the painter qualification forms, the data

22
7

contained in there -- the painter qualification forms in

23 fact satisfied the ANSI requirements.em'( )
''

24 Well, Mr. Brandt provided forms saying that -- provided

25 me examples -- actually, executed, completed copies of
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1 forms.

:2_ Also there was the ANSI sample form was provided.- I
m

~

3 was able tc compare the two. So that satisfied my concern.s-

4 Now, whether or not there, in fact, the Utility is in
,

>

.

5 fact implementing the use of this form, that's something

6 that, you Know, I'm taking as a given at face value.

7 CHAIRMAN'BLOCH: So you say the error you made

8 on page 8 cf the affidavit had nothing to do with the -

!- 9 ground rule?

10 THE WITNESS: That's correct; yes.

11 CHAIRMAN BLOCH: Mr. Roisrean?
1

12 BY MR. ROISMAN:
*

i3 O I still don't think I understand, Mr. Lipinsky,fs

14 how it got by you. It's all well and good for your

15 counsel to say that people make mistakes, but you made

,

this mistake under oath. So I want you to tell me: How16
i

]
17 did it get by you? It looks, as you explain it on pages

18 29 and 30, like pretty obvious. You.should have had

19 confirming documentation. You didn't. It doesn't seem

20 real subtle to me. Can you give me an explanation, how

21 you missed it?

22 MR. GALLO: Objection. That's been asked and

23 answered.
i

24 The fact that he signed the affidavit under oath

2S doesn't make it any less or more difficult to overlook.

,

. ,_ . _ , _ . . . . . . . , _ . - , . _ - - , . - . _ . . . -._..,..-m . .._..._..r__--._,_,,,
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1 something. He overJ ooked it. That's the answer - I don't

2- know why we have to'go further than.that. It has been
,-

's ) 3 asked and-answered.

4 CHAIRMAN BLOCH: I think we.have been over it a
1

5 few-times now. I think one time I won't accept " asked and

6 answered," but we have been over it a few times.

7 BY MR. ROISMAN:-

8 O Okay, Mr. Lipinsky, in your notes on September

9 28, the Friday, you indicate in those notes, and I quote,
'

10 "TECON with W. Watkins" and then with what looks like a "B"
~

'

11 sign, 14:10 hours. The first bullet: "Needed sign JJL

f 12 affidavit." Your parenthesis "spelli..g" close parenthesis,

13 ASAP.

14 MR. GALLO: Mr. Roisman, I'm sorry to interrupt

15 you, but both the witness and I were at a loss with

;. 16 respect to your reference.

17 MR. ROISMAN: His notes, Friday, September 28,

18 1984.

19 MR. GALLO: We are both looking at the diary.

20 That begins on November 9 -- oh, September '84?

21 MR. ROISMAN: September 28, 1984. The diary

22 that starts with the January 3rd, '84 date.

| -21 MR. GALLO: Thank you for the' clarification.

- O 24 BY MR. ROISMAN: ;

i

25 O Do you have it now, Mr. Lipinsky? !

l,'

1
l
1

- .. . . . _ . , , _.,- - , . _ , . _ _ . _ _ , . . ~ . . , . , - - - - , , ,, -,I
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1 A Yes.

2- .O Okay. It says "needed sign JJL affidavit ASAP.j, ,

~ 3 Wanted to present-to' board before.JJ end testimony'on 10/1/84."

4 Do you see that?'

5 'A Yes.

6 O Now, if you look back at the preceding page,4

7 September 27, you say, "TECON_with % Watkins called - "

8 'and I don't know what that designation is, HC3.'0 2 -- site.

9 " Asked if I received package with af fidavit , (Brandt/Lipinsky)

10 and motions. JJL explained RBR has package on desk which

11 is SOP for Cannon. JJL to call on Friday."

12 Now, did you get to see the' affidavit tafore Friday?i

13 A No, sir. Friday was when I first saw the.,

'

14- affidavit.

15 Q All right. What does the "JJL to call on Friday"
'

16 mean? Who were you to call? ,

17 A I was to call Mr. Watkins after I had a chance

i 18 to look at the affidavit.

19 Q And you were under some time pressure ~from

20 Mr. Watkins on that Friday; weren't you? This is this

21' note, " ASAP, we.rranted to present to board" et cetera?3
!

22 A Yes. To a certain extent; yes, sir.

' 2:3 'O So is it possible that you rushed a little bit?
'

,

24 A Well, I did do a very quick review on Friday.
f
.,

25 However, I did do a little more of a detailed review on4

!

!

.
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1 Saturday, the 29th.

2 -O Butlyou signe'd it on Fridhy, . didn't you?
[_(s . 3 A Yes, sir.

4 Q What did you sign?

-5 A Essentially I signed the last---

6 MR. GALLO: Wait a minute. Objection. He said-

7 "Yes, sir, with" -- and he was interrupted. I would like
*

8 the witness to complete his answer.

9 CHAIRMAN BLOCH: Okay.>

10 .THE-WITNESS: Hate to ask this. Can we go back?

11 CHAIRMAN BLOCH: Can we reread the question?

12 MR. GALLO: Don't feel guilty about doing that.
~

13 (The reporter read the record as-requested.)

O
-

14 MR. GALLO: Were you going to add somethir,g,

15 after the question "you signed on Friday"? I don't know

16 whether you can remember or not.

17 THE WITNESSt I guess you asked what I signed on

18 Friday. I recall that was the question?2

19 MR. ROISMAN: What did you sign on Friday?

20 THE WITNESS: What I signed essentially was the

21 last page of what became my affidavit. When that was sent

22 down to Mr. Watkins, it was with the understanding that I

23 did a very brief review and I need to do a more detailedD 24. review and that would not be utilized until he heard from

25- me one way or.the other on Saturday, the 29th.
,

|
|

.

1

l
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1 BY MR. ROISMAN:

2 O Has any counsel explained to you what the
~

.

' <)\- 3 eignificance is of signing something other than what it is

'

4 that your signatare. ultimately is attached to?

5 A Mr. Gallo pointed out 6 hat that's not the normal

6 course of events; yes, sir. That's not the thing to do.

L- 7- Q It was like the trip report being signed in

8 November with a date of August?

9 A I wouldn't characterize it like that; no, sir.

10 0 More innocent or more guilty?

11 A I would dhink in my opinion it was more innocent.

32 O In the document that was sent to you by

13 Mr. Watkins on the 26th of September, 1984, take a lookfs

b
14 and tell me: Is that the document that he sent to you?

15 A It's actually to actually determine that I would

16 have to do a line-by-line review of the two.

17 O Look at.the last page of ycur copy and the copy

18 I just gave you. I'm talking about, now, the draft that

19 you got from him sent out the 26th.

20 A 26th of September?

21 O Yes. I'm not talking about the final one that

22 you ultimately filed here. Just so that you are clear on

R 23 which one I'm talking about, I'm talking about the one
'

'

24 that was attached to his September 26th letter to you.

25 A That's the same page 18 with the exception of

'

. .. .-_. . - - - _ - . - - - - . - . . - = _ . - .. -.
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1 note of a telecopy request facsimile. ,

l
2 Q Do you have a copy of the September 26th letter I. ,.

. ( }. I

\ 3 -that you got, the actual letter chat you got from

4 Mr. Watkins?

5 MR. GALLO: We have one here someplace.
;,
'

6 THE WITNESS: You are referring to the first few-
'

7 pages?

8 BY HR. - ROISMA'l:

9 O I'm 'alking about the original'of the letter,t

10 and do you have attached ~to it what was originally

11 attached to it?

12 A What you are asking is do I still have the first'

'
- 13 17 pages of what I had changes to, essentially?

14 Q No. I'm asking did he send you an 18-page

15 document on that day? And, if so, do you have it there?

1 16 Is that it, that your left hand is touching?

17 MR. GALLO: That's not it, your Honor. What the

18 witness has before him is the version -- not the version,

19 but the copy furnished by Mr. Watkins, pursuant to the
4

20 discovery production. So it's not exactly the same

21. document.

22 MR. ROISMAN: Does anybody know-where the
s

23 original'is? Mr. Gallo, do you?es

b
24 MR. GALLO: I believe the original is in our

25 papers someplace.- I'll be glad to find it overnight.

,

|
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1 THE WITNESS: I may want to -- ic's possible I.

.2- destroyed my copy of it. I' don't know if it's considered_

s -)(
3 the. file.--

;:

4 MR. GALLO: My recollection is I have a copy of
,

5 that document but I.can't lay my hands on it.

6 .MR. ROISMAN: It shouldn't be any. secret to

7 anybody who got discovery from Mr. Matkins. We have a

8 letter with an 18-page document attached to it, the back

9 page of which is sigt.ed September 28. And I'm trying to
,

10 find out how Mr. Watkins had in his possession on the 26th

11 a document dated the 28th. And already notarined with

12 Mr. Lipinsky's signature on that.

13 CHAIRMAN BLOCH: Clarify that are for the record.3
%)

14 BY MR. ROISMAN:

15 0 All I did was show you what I got from

16 Mr. Watkins and ask you --
4

17 A I misunderstood you. That did not happen.

18 Essentially Mr. Watkins forwarded up a letter to where the

19 page 18 was blank. There was no sigaature, there was no

20 notary. In producing documents, rather than send a draft

21 with a blank page 18 -- I'm making a supposition here --

22 that you just provided him with an executed copy and the

23 cover letter that --

[s'')
;

24 Q So you are caying you got a copy that wasn't

25 executed at all on the 27th?

._ _ . - - . . _ _ _ ._ - _ , _ . _ . - . _ . . - . . ~ . _ , - -
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|1- A That's correct', yes.

2 ~ Q And theLone you saw on the the 28th'had no. ;
<

-- 3- ! signature here on it?

4 .A Yes. That's correct. Yes.
,

5 'O And then you just took +. hat blank page 18 -- '

6- blank in the sense of signatures,.no* in terms of writing --

t
7 and you signed it on the 28th; is that correct?

4

8 A LCorrect.

9' O And did you go down to see Mr.----

i
10 A Yes, 'A r . Eckman is a notary employed by Cannon.

11 0 So you went down and had him do that. This is
';

12 all he had in front of you, just the 18th page?,

[ 13 A That's correct.
! I

; 14 Q Do you remember whether it had any stamp below
4

'

. 15 it? Below his signature on there, that little reproduced

16 stamp that appears on what has now been admitted into

; 17 evidence --
.

} 18 A What are you talking about, as far-as the notary --

19 0 Underneath this word " notary public" where his

20 name is-actually printed out. Do you remember whether
,

f

21 that was placed on there when you signed it?

22 A He normally does that. Now that you bring it to-

' ^
23 my attention, I notice it's not there. He has a little.

24 stamp that says "My notary expires on" whate'.er and he
4

25 puts the seal.
1

!
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1 Q Did he say anything to you when he signed it to

2 indicate that maybe he wasn't doing that because it wasn't
i )
'~ > 3 proper for him to sign it then?

4 A He didn't indicate one way or the other. In

5 fact, until you pointad it out here, I would have expected

6 it to have been there.

7 MR. ROTSMAN: It looks like it is 6:00.

8 CHAIRMAM BLOCII: Cculd we have the other

9 witnesses in the courtroom for an instruction before we

10 adjourn?

11 I note for the record that the other three v;tnesses

12 have returned to the courtrocim I would like to thank

13 them for the difficulty that they are undergoing at thegj3(
'

14 requirement of this board and I would like '.1 urge them

15 that they not talk with Mr. Lipinsky overnight cnd that

16 they attempt oct to be in contact with any news reports or

17 discussions of what may have taken place today.

18 Thank you very much. Mr. Lipinsky, same for you in

19 terms of -- well, you know your testimony. Forget that.

20 Any otr.er comments before we adjourn?

21 MR. GALLO: He wants to confer with me before we

22 adjourn.

/s 23 CHAIRMAN BLOCH: Surely.
i !'~'

24 (Discussion off the record.)

25 CHAIRMAN BLOCH: Okay. We are in adjournment

__
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j .
-1 until 8:30 a.m'.~ tomorrow morning. ;

;.

;
. 2 -(Whereupon,-.at 6:00 p.m., the hearing'was >

.

i. :3 .adjouraed, to reconvene at 8:30:a.m., November 20, 1984.)
4
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