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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

TEXAS UTILITIES ELECTRIC
COMPANY, et al.

Docket Nos. 50-445eL
50-446 oL

(Comanche Peak Steam Electric
Station, Units 1 and 2)
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NRC STAFF RESPONSE TO CASE'S THIRD MOTION FOR SUMMARY
DISPOSITION, REGARDING LACK OF INDEPENDENCE AND/OR
CREDIBILITY OF CYGNA

I. INTRODUCTICN
On November 2, 1984 CASE filed its "Third Motion for Summary

Disposition, Regarding Lack of Independence and/or Credibility of Cygna"
("Motion"). CASE's Motion is set forth in an affidavit executed by CASE
witness Jack Doyle ("Affidavit"). While the Motion is characterized by
CASE as addressing the issue of Cygna Energy Services' ("Cygna") indepen-
dence and/or credibility with respect to the Cygna Phases 1 and 2, and
Phase 3 Reports, in actuality the Motion essentially addresses the tech-
nical adequacy of the Cygna Reports, particularly in the pipe support

area, based on the testimony provided by Cygna witnesses during the hearinn
sessions held during April and May 1984. For the reasons discussed below,

the NRC Staff ("Staff") submits that the Board should:

(1) Address the pipe support design and design QA issues by resolving

Applicants' motions for summary disposition on these issues, rather
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than addre;sing and resolving the same issues in the context of the

Cygna Phases 1 and 2 Report;

Defer the filing of motions for cummary disposition and responses
thereto, including CASE's present Motior, regarding Cygna Phases 1
and 2 until a reasonable period of time after the Staff has filed

its evaluation of that Cygna Report;

Defer consideration of that part of CASE's Motioi. which concerns

tlie Cygna Phase 3 Report, in accordance with the Staff's position

as stated in "NRC Staff Response to CASE's Answer to, anc Motions
Regarding, Applicants' Motions to Set Schedule for Briefs Addressing

Cygna Phase 3 Issues" (November 15, 1984).

IT. BACKGROUND
In response to a request by the Staff, t': Applicants commissioned
Cygna to perform an independent assessment of the quality of design and
consiiucticn at CPSES., On Novenver 5, 1983, Cygna released its Plase
and 2 Report. The Cygna Phases 1 and 2 Report was not originally contem-

plated as a matter to be litigated as part of Contention 5. The Board

subsequently decided, with the concurrence of all parties, that the Cygna

Phases 1 and 2 Report should be litigated. This alternative course of
action was adopted in order to avoid delay in issuing a final partial

initial decision until the release of investigative reports by the NRC
Office of Investigations ("0I"). See Memorandum (Procedure Concerning

Quality Assurance) (October 25, 1984).
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Independent of these matters, the Board issued its "Memorandum and
Order (Quality Assurance for Design) ("Design QA Order") on December 28,
1983. In the Design QA Order, the Board determined that the record
“casts doubt on the design quality of Comanche Pez!, both !acause appli-
cant has failed to adopt a system to correct design deficiencies promptly
and because vur record is devoid of a satisfactory explanation for several
design questions raised by intervenors." 1d., pp. 1-2, 69-70. The Board
suggested that an independent design review be conducted at CPSES to provide
the Board with additional evidence on the qu.lity of design and design QA
at CPSES. ld., pp. 1, 72-75.

Applicants responded to the Board's Design QA Order by proposing,
dnter alia, that: (1) Applicants present "detailed testimony and/or
decumentary evidence" to address sixteen design and design QA issues
which Applicants believe were identified by CASE witnesses Mark Walsh and
Jack Doyle; and (2) Cygna be retained to perform an independent design
review of CPSES in the area of pipe support design. Applicants' Plan to
Respond to Memorandum and Order (Quality Assurance for Design) (February 3.
1984) ("Applicants' Plan"). The Cygna Phase 3 Report was issued on July 16,
1984, in accordance with the commitments made in the Applicants' Plan.

II. DISCUSSION
CASE's Motion states that it concerns Cygna's independance and/or
credibility. Motion at 1. However, a reading of the attached Doyle
Affidavit discloses that CASE is actually addressing the technical

substance of the Cygna Phases 1 and 2 Report, based on the testimony
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adduced at t.c hearing sessions held in April and May, 1984. Y Moreover,
it appears that ZASE's Motion discusses the same pipe suppert desian
issues which are the subject of Applicants' motions for summary disposi-
tion as part of Applicants' Plan. Finally, CASE addresses the Cygna

Phase 3 Report, which has not yet been a subject of litigation. The

Staff will address each of these subjects ceparately.

A. Pipe Support Decign and Design QA Issues Should be Addressed
Through Applicants' Pending Motions for Summary Disposition

Applicants have filed numerous motions for summary disposition on
pine suppori design and desiyn QA issues, as part of the implementation
of Applicants' Plan. It is apparent that the technical issues being
addressed as part of Applicants' Plan are issues which were also litigated
in the hearings on Cygna Phases 1 and 2. It is the Staff's assessment
that it would be an inefficient use of the Staff's resources, as well as
the Becard's and other narties' resources, to litigate the identical piping
and pipe support design and design QA issues twice, once in context of
ipplicants' motions for summary disposition as part of Applicants' Plan,

and again in the context of Cygna P*ases 1 and 2. 2/ Accordingly, the

1/ The Board has alraady ruled on the iscues of Cygna's independence
and credibility at the April 1984 hearing session. Tr. 13,117.
Accordingly, any effort by CASE to reques® reconsideration of
that Board decision is untimely.

2/ 1t is also the Staff's position that it would be an inefficient use
of the Board's and parti=s' resources to relitigate the pipe support
design and design QA issues addressed in Applicants' motions for
summary disposition in the context of the Cygna Phases 3 and 4 Reports.
NRC Staff Response to Applicants' Motions to Set Schedule for Briefs
Addrissing Cygna Phase 3 Issues and for Expedited Resp.nse (7%<tober 31,
1984).
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Board should aidress the pipe support design and desiar. QA issues by
resolving Applicants' motions for summary disposition on these subjects,
rather than relitigating these same issues in the context of the Cyjna

Phases 1 and 2 Report.

B. Motions Concerning the Cygna Phases 1 and 2 Réport should
Be Deferred Until the Staff Files its Position

CASE's Moticn, which attempts to address the Cygna Phases 1 &ud 2
Report in advance of the filing of the Staff's evaluation of that Crana
report, is premature. Subsequent to the April and May 1984 hearings, where
testimony was adduced on Cygna Phases 1 and 2 from both Cygna and CASE,
the Board expressed its view as to the procedure to be fcllowed in closing
the record on the Cygna Phases 1 and 2 Report. During the telephone
conference of June 15, 1984, the Board stated that the Staff should resolve
the remaining Cygna issues through written filings. Tr. 14,103. The
.Board also indicated tnat, after such filing, the Board might determine
that further hearings are necessary, either on its own, or as a result of
a request from CASE or Applicants. 3/ Tr. 14,104, 14,105-106. Thus it
appears that the Board contemplated the filing of the Staff's review of

Cygna Phases 1 and 2 to be the initiating event, after which the other

3/ The Staff und=rstands that the Boara would grant a motion to hold
further hearings on the Cygna Phases 1 and 2 Report only if the
party requesting the hearings shows that it is responding to i:w
information or argumerts presented for the first time in the Staff's
evaluation of the Cygna report. The Staff also understands that
the parties would be prohibited from presenting information or argu-
ments which could have been presented at the April and May 1984
hearing sessions.
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par*ie: would mate wri-ten filings or request further hearings. 8/ Since
the Staff has not yet filed its safet: avaluation on Cygna Phases 1 and
2, CASE's Motion should not row be considered. Once the Staff has made
its filing, CASE should then resubmit its Motior, taking into account

the Staff's evaluation.

C. Summary Disposition on Cygna Phase 3 is Premature Prior to the
Completion of the Staff's Evaluation

CASE's Motion also appears to address the substance of the Cygna
Phase 3 Report. As set forth in the 5taff's "Response to CASE's Answer
to, and Motions Regarding, Applicarts' Motions to Set Schedule for Briefs
Addressing Cygna Fhase 3 Issues" (November 15, 1984), i* would be premature
for the parties tu file summary disposition motions on the Cygna Phase 3
Report until the Staff has completed its review of that veport. The

Staff hereby incorporates its November 15, 1984 response into this pleading. 3/

4/ CASE's representative agreed she hac no problem witih the Board's
procedure. Tr. 14,104,

5/ The Staff also agrees with Applicants' position on this issue
as set forth in "Applicants' Answer to CASE's Motion and Offer
of Proof Regarding CASE's First Motion for Summary Disposition
Regarding Certain Aspects of the Implementation of Applicants'
Design and QA/QC for Design," (November 13, 1984), pp. 7-8.
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IV. CONCLUSION

For the reasons discussed above, the Staff urges the Board to:

(1) adcress pipe support design end design QA issues by resolving
Applicants' motions for summary disposition, rather than
conducting a paraliel inquirv in the context of the Cygna

Phases 1 and 2 Report.

(2) defer consideration of motioi.s on the Cygna Phases 1 and 2
Report 1mtil the Staff has filed its safety evaluation on

that report;

3) defer consideration of the Cygna Phase 3 Report until the
Staff has completed its evaluation of that report, and until

items (1) and (2) above are completed.

kespectfully submitted,

=R OC

Richard G. Bachmann
Councel for KRC Staff

l‘ 3 'M\
Gzry C Mizuno

Counsel for NRC Staff

Dated at Bethesda, Maryland
tr .3 20th day of November, 1984
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