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SUFFOLK COUNTY AND STATE OF NEwW YORK RESPONSE
TO ASLB MEMORANDUM AND ORDER DATED OCTC w.R 22, 1984

I. LNTRODUCTION

By Memorandum and Order dated October 22, 1984,/ this
Board invited the partic¢s to submit additional briefs on Con-
tentions 1-10 (the so-called legal authority contentions). The
Board specifically invited the parties to address "who they

believe should prevail on each [lega' authority] contention and

l/ Memorandum and Order Deferring Ruling on LILCO Motion for
Summary Disposition and Scheduling Submission of Briefs on the
Merits, October 22, 1984.



why the contention should be resolved in that manner." October

22 Order at 3. In the context of the October 22 Order, it is
clear that the Board seeks the parties' views on the sta‘e law
c1estions raised by those contentions, since the federal pre-
emption issues have already been briefed by the parties.z/ The
County/State prsition on the state law iss.: is set forth in

Sections II-V, infra.

The Board also invited the parties to address the follow-

ing issues:

1. What action should this Board take on
Contentions 1-10 in the event that there is
no decision from a New York State court at
the time the Initial Decision in the emer-
gency planning proceeding is issued?

2, In conunection with LILCO's "immateri-
ality" argument, whether the LILCO activi-
ties enumerated in Contentions 1-10 are
necessary pursuant to NRC regulations in
order to obtain an operating license.

3. In connection with LILCO's "realism"
argument, what effect would an unplanned
response by the State or County have and
would such a response result in chaos, con-
fusion and d.sorganization so as to compel
a finding that there is no "reasonable as-
surance that adequate .rotective mefrsures

2/ See LILCO's Motion for Summary Disposition of Contentions
1-10 Tthe "Legal Authority" Issues), August 6, 1984; Oppositior
of Suffolk County and the State of New York to LILCO's Motion
for Summary Disposition of Contentions 1-10 (the "Legal Author-
ity" Issues), September 24, 1984; NRC Staff's Answer in Opposi-
tion to LILCO's Motion for Summary Disposition of Contentions
1-10 (the "Legal Authority" Issues), October 4, 1984; LILCO's
Reply to the Responses to its Motion for Summary Disposition on
Contentions 1-10, October 15, 1984.
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Further, the County and Sitate agree with *he Staff state-
ment that if LILCO is permitted to pursue its realism and imma-
teriality defenses at ti:.s late date, "the other parties should
be afforded the opportunity to determine whether they wish *o
make a focused evidentiary presentation with respect to these
contentions before they are resolved." Staff October 4 Brief,

at 27. As the Staff stated:

Commission case law requires that "wheire a
party prosecutes its case on cne theory, a
trial board cannot decide it on another
without having given the opponents a fair
opportunity to rebut the new theory with
argument aad evidence." Public Service Co.
of Indiana (Marble Hill Nucleir Generating
Station, Units 1 and 2), ALAB-459, 7 NRC
179, 186 (1978), citing Niagara Mohawk
Power Co. (Nine Mile Point Nuclear Station,
Unit 2), ALAB-264, 1 NRC 347, 353-55
(1977). Accord, Pennsylvania Power and
Light Co. (Susquehanna Stcam Electric Sta-
tion, Units 1 and 2), LBP-82-30, 15 NRC
771, 781-82 (1982).

14.3/

3/ LILCO has urged tha* there has been an evidentiary heié:ing
on the realism and immateriality issues. See, e.g., LILCO
October 15 Brief, at 66-67. It is true that some testimony
during the hearing did address in some respects the time
required for an a'legedly uncontrolled evacuation, ar. i LILCO
did introduce one sentence of the C.vernor's December 1983
press release. But parties were never advised that LILCO in-
tended to raise new "realism" and "immateriality" theories as
alleged bases for resolving any of the legal authority conten-
tions. Thus, it would be a denial of due process of 'aw to re-
solve the merits of *he realism or immateriality defenses with-
out first providing the partics an cpportunity for a fair evi-
dentiary hearing.

Similarly, LILCO urged in its October 15 Brief that the

{Footnote cont'd.)



Therefore, with respect to the realism and immateriality
defenses, a further evidentiary hearing is required if the
Board decides to reach the merits of either defense. The Coun-
ty and State point out, however, that both defenses should be
summarily rejected for reasons already articulated by the Coun-
ty and State. See County/State September 24 Brief, at 88-113.
See also Sections VII and VIII of the instant Brief.4/ Thus,
the County and State believe that a further evidentiary hearing
may be avoided, but only if the Board correctly rejects these

defenses for the reasons specified by the County and State.

(Footnote cont '?.)

County and State should not be permitted to submit data and af-
fidavits in opposition to LILCO's summary disposition motion.
See LILCC October 15 Brief, at 58, 60-61. The Board should not
countenance such an attempt to deprive parties of their rights.
10 CFR § 2.749 clearly permits the filing of affidavits in re-
gonse to summary disposition motions. Such affidavits were
particularly appropriate in this instance becav-~e they were
filed in response to LILCO's new theories. Thus, the County
and State continue to rely on those materials and on the ftate
ment of Material Facts in Dispute. The c .ntents of tnose mate-
rials provide additional reasons why the Board cannot address
the merits of the realism and immateriality defenses without a
further eviderntiary hearing.

4/ Regarding the realism defense in particular, the County
and State believe that the alleged State or County "response"
to an emergency which LILCO attempts to fabricate out of the
December 1983 Governor Cuomo press release is not relevant to
the legal authority issues. Even assuming arguenco tha+t rhe

County or State were to respond, this would no* cure LI s
lack of legal authority. Thus, the nature cr existence such

an alleged response by governmental entities is not an i1ssue
which, in our view, needs to be resolved in ruling in the Coun-
ty and State's favor. 1f the Board disagrees and believes that
the Cuomo statement is pertinent, then an evidentiary hearing
would be required.



II. THE BACKGROUND TO THE
LEGAL AUTHORITY CONTEN" IONS

A. The State And Ccunty Challenge
's Legal Authority To
Implement The Transition Plan

LILCO must obtain an operating license from the NRC
before it can operate Shoreham. 42 U.S.C. §2131. To obtain
that operating license, LILCO must demnonstrate that operation
of the Shoreham facility "will provide adequate protection to
the health and safety of tre public." 1I1d. §2232(a). LILCO has
the burden of demonstrating to the NRC that "adequate protec-

tion" exists. 10 C.F.R. §2.732.

Following the nuclear accident at Three Mile Island
in March, 1979, Congress determined that no nuclear plant could
be licensed unless there was an adequate emergency preparedness
plan. See Public Law 96-263, §109, 94 s+ t. 783 (.980). While
the construction of Shoreham was ongoing, the NRC imposed new

requirements upon applicants fcr operating licenses.3/ The

5/ Prior to the TMI accident, the NRC did not condition issu-
ance of an operating license for a nuclear plant upon the exis-
tence of an approved ¢ fsite emergency response plan. The ac-
cident at TMI focused general attention on the fact that a nu-
clear accid®n* can happen, on the importance of offsite emer-
gency preparedness, and on the need to evacuate or otherwise
protect substantial rumbers of people in the arecas surrounding
nuclear facilities in _he event of such accidents.

The NRC adopted it: emergency planning regulations in re-
sponse to these concerns. It adopted those regulations, not-
withstanding criticism from the utility industry that offsite
emergency planning requirements might, in some cases, jeopar-
dize the ability of utilities to obtain operating licenses for

(Footnote cont'd.)



NRC's emergency planning regulations require each
utility-applicant, such as LILCO, to submit a radiological
emergency response plan ("RERP") as part of its license appli-
cation. Each RERP must describe how nuclear emergencies will
be handled both within a 10-mile radius plume exposure pathway
Emergency Planning Zone ("EPZ") and a 50-mi.e radius food in-
gestion pathway EPZ. See 45 Fed. Reg. 55,402 (Aug. 19, 1980);
10 C.F.R. §50.33(g). The NRC cannot issue an operating license
for a nuclear power reactor unless it finds, on the basis of
the RERP that the utility-applicant submits, that there iz a
level of offsite emergency preparedness that provides "reason-
able assurance that adequate protective measures can and will
be taken in the event of a radiologiculi emergency." Id.
§50.47(a)(1). Again, LILCO has the burden of demonstrating

that such measures can and will be taken. 14. §2,732.

LILCO has attempted to meet its burden under the
NRC's "reasonable assurance" standard for offsite emergency
planning by devising its own RERP--the Transition Plan--and
submitting the Transition Plan to the NRC as a part of its

operating license application.é/ - 0 recognizes that the

(Footnote cont'd.)

nuclear plants then under construction. 45 Fed. Reg. 55,402,
55,405 (Aug. 19, 1980).

g/ The Transition Plan describes the actions LI{CO intends to
take in the event of a radiological emergency. It ‘>nsists of
four volumes of materials: (a) a volume entitled Shoreham Nu-

(Footnoie cont'd.)



i R

Transition Plan is unique: it is the only RERP submitted to
the NRC that does not rely upon participation by State and

local gcovernments.

LILCO's role under the Transition Plan is equally
unique. It is the only instance in which tne NRC has been
asked to approve a utility's iantention to assume the basic po-
lice power vested in State and local governments. In the event
of a nuclear accident, LILCO itself would ~ssess the severity
of the accident and declare a public emergency; LILCO would de-
cide who should be evacuated; LILCO would control traffic,
block highways, alter traffic flow and the like; LILCO would
direct other protective actions within a 50-mile radius of
Shoreham; and LILCO would supervise the citizens at large in

their return to the evacuated areas.

Finally, LILCO's Transition Plan confronts this Board
with a unique dilemma: it is asked to approve LILCO's RERP and
to conclude that adequate steps "can and will" be taken to pro-
tect the health and safety of the public where a private corpo-
ration would carry out all essential functions of the RERP.

Moresover, this Board is ncw asked tc find that "adequate

(Foo:note cont'd.)

clear Power Station -- Local Offsite Radiological Emergency Re-
sponse Plan ("Plan"): (b) a two volume set of Offsite Prepared-
ness Implementing Procedures ("OPIP"). and (¢) a volumc¢ enti-
tled Appendix A -- Evacuation Plan ("Appendix A").



protective measures can and will be taken" although LILCO has
made no showing that a private corporation has the legal power

or authority to perform the basic functions in question.

Rather than cemonstrace that it has authority to im-
plement the Plan, LILCO simply has told the NRC that:
(M)oriing in New York State law prevents the utility
from performing the necessary functions to protect
the public. To the contrary, Article 2-B of New York
State Executive Law, Sec. 20.l.e, makes it the policy
of the State that State and local plans, organization
arrangements, and response capability "be the most
effective that current circumstance: and existing re-
sources allow."
LILCO Transition Plan, p. 1.4-1. Significantly, the Transition
Plan does not state that the State or County hars actually au-
thorized L.".CO to act. LILCO does not assert that it has the
legal authority to carry out the Transition Plan. LILCO does
not cite any affirmative state law basis for its purported au-
thority. LILCO has chos2n to argue simply that nothing pre-

vents it from implementing its Transition Plan. That argument

has no substance.

in carrying out the Transition Plan, LILCO would per-
form functions that are the traditional prerogative of State
and local governments. Most fundamentally, LILCO would exer-
cise the police power of the State. Thus, it is the position
of the State and County that the entire effort of LILCO to im-

plement the Transition Plan is illegal as an attempt to usurp



the police power of the State. More specifically, LILCO wc.ld
exercise particular aspects of the State's police .ower: the

declarati:-n >f a public emergency; the direction of evacuation
traffic; decisions about health and safety protective ac:ions:;

and supervision of citizens' return to evscuated are~s.

Contentions 1-10 challenge LILCO's legal authority to
exercise the police power and to perform the basic governmental
functions assigned to it under the Transition Plan. LILCO's
repesentation that "nothing in New York State law rrevents the
utility from performing the necessary functions to protect the
public" is both irrelevant and wrong. LILCO's statemecat is ir-
relevant, because LILCO must show an affirmative basis for its
authority to carry out the Transition Plsr.. It must demon-
strate that it "can and will" perform the functions in ques-
tion. LILCO cannot perform such functions unless .t has actual

authority to do so.

LII"0's position is wrong, because, in fact, LILCO
has no legal authority to implement the Transition Plan. New
York State law precludes LILCO from carrying out the essential
function: of the Transition Plan. LILCO's position is wrong,
because it ignores propositions of law so basic that the State
and County would have supposed they did not need to be stated.

Those propositions ~~e as follows:

* 10 =



(1). The police powver resides in the States
under the Tenth Amendment to the United States Constitu-
tion. The “unctions LILCO intends to perform are examples
of the police p~wer, thar is, the power to protect the
health, welfare and safety of the cicizens. The authority
to carry out the overall response to a nuclear emergency
involves an exercise of that powei. The Contentions chal-
lenge <xamples of the exercise of that police power; the
authority to contiol the overall emergency response to a
major nuclear accident is part and parcel of the police
power. Thus, in implementing the Transition Plan, LILCO
seeks to exercise an inherent ingredient of the State's

sovereign prerogative.

(2). The police power may be exercised only by
the State or, upon appropriate delegation, Ly its politi-
cal subdivisions. Even municipalities cannot exercise
governmental powers unless the State Coustitution or stat-
utes confer such powers upon them; that principle is firm-
ly established. Necessarily, a private corporation canno-
exercise governmental powers without express delegation.
Clearly, New York State has not delegated its police power
to LILCO. Indeed, no such delegation of the police power

to a private co:roration could withstand legal scrutiny.

o 1] =



(3). Corporations have only those powers that
the State grants to them. LILCO is a ~orporation created
by and existing under New York State law. LILCO possesses
only those powers conferred upon it. New York corporate
law does not -mpower a private corporation to usurp or ex-
ercise the State's police power. New York law does not
authorize a corporation to carry out the functions set
forth in the Transition Plan. LILCO has no other source

for its purported authority to do so.

Each of the foregoing propositions is a firmly established,
hornbook statement of law. LILCO's position ignores these ele-

mental principl'es.

LILCO's position also is wrong for a second set of
reasons: the specific functions in question have beeu delegated
to or conferred upon Stat2 or local governments. Each of the
functions identified in the Contentions is an example of the
State's police power. Accordiugly, the exercise of those func-
tions is governed by the basic legal principles stated above.
In this case, numerous State and local statutes confer upon
State or local governments the specific power to discharge
functions that are elements of the Transition Plan. Most im-
portantly, Executive Law, Article 2-B, specifically confers
emergency police powers upon State and local governments. An

express legislative grant of power to undertake specific



governmental activities prec.udes the exercise of that power L.
other entities, public or private. Accordingly, the Legisla-
ture's express delegation of the functions here in question to
specific governmental units necessarily precludes LILCO's ef-

fort to exercise such tunc.ions.

In sum, LILCO does not have legal authority to imple-

ment its Transition Plan.

B. LILCO s Legal Authority To Implement
The Transition Plan Will Be Decided
By New York State Courcs

This Board has been conducting hearings to determine
whether LILCO's Transition Plan complies with NRC standards and
is capable of being implemented. During these proceedings,
FEMA has questioned LILCO's legal authority, and the State and
County have advised this Board that LILCO lacks the legal au-
thority to implement the Plan. 1In an effort to resolve this
State law issue, the Board requested the parties to obtain a
definitive answer from New York State courts. The issue is now
before the¢ New York State Supreme Court. Although LILCO has
delayed a final resolution of that issue, final briefs on the
legal authority questicn will be filed with the Supreme Court
on December 1, 1984, and the Court will then be in a position

to rule on the question.

= 1Y -



In connection with these _roceedings, FEMA has
reviewed the Transjition Plan. In a Memorandum dated June 23,
1983, FEMA reported to the NRC that a precondition for
determining whether LILCO can implement the Transition Plan is
“fa] determiration of whether LILCO has the appropriate legal
authority to assume management and impiementation of an offsite
emergency response plan."l/ FEMA's concerns were underscored in
an August, 1983 letter from FEMA to the NRC:
T a1lso want to emphasize again that there is a real
need to resolve the issue of LILCO's legal authority
to act in accordance wit! the plan either in an exer-
cise or during an ac*ual emergency. This problem is
one that can be resolved by the State cf New York.8
On March 15, 1984, FEMA delivered its review of
Revision 3 of LILCO's Transition Plan to the JURC. FEMA's re-
view highligh* s numerous aspects of the Transition Plan that
raise legal authority issues under NUREG-(0654 standards and

evaluative criteria, including "the issue of LIL"O's police

power autkority."g/ These s”me legal authority concerns were

Z/ Sfee June 13, 1983 Letter of Richard W. Krimm, Assistant
Associate Director of FEMA, to Edward L. Jordan, Director, Di-
vision of Emergency Preparedness and Engineering Response, NRC.

8/ August 29, 1983 Letter of Jeffrey S. Bragg, Executive Dep-
uty Director of FEMA, to William J. Dircks, Executive Director
for Operations, NRC.

9/ See Attachment 2, p.2 to March 15, 1984 Letter of

Samuel W. Speck, Associate Direct r State and Local Program and
Support, FEM%, to William J. Dircks, Executive Director for
Operations, LRC.

e X »



reiterated by FEMA in its review of Revision 4 of LILCO's Tran-

sition v .an.id/

Similarly, the State and the County have challenged
LILCO's legal authority to implement its Transition Plan and
have advised this Board that no such authority exists under New
York law. On July 7, 1983, the County and other intervenors

filed 10 legal contentions challenging LILCO's legal authority.

This Board sought direction from the parties with re-
gard to how to a2oproach the legal contentions, and the County
and LILCO initially jointly suggested that the ASLB defer con-
sideration of ‘he legal authority question until the end of the
ASLB proceeding. On December 1, 1983, Judge Laurenson exp.essed
the ASLB's reservations about this suggested procedure:

Judge Laurenson: "[LJ]et's talk about the lega.
contentions, numbers 1 through 10 .... What we are
concerned about here is the fact that these appear to
be issues of law. They ar. issues of New York State
law."

Tr. 706-u7. Having heard the parties on ways to resolve the
legal authority issue, Judge Laurenson stated: "The problem
is, for your own reasons -- and I won't go into them -- neither

side has taken this to the state courts yet." Tr. 715. The

issue was then tabled without resolution; the County and LILCO

LQ/ Attac' ment 2 to November 15, 1984 Letter of Samuel W.
Speck to William J. Dircks. See discussion infra at pp. 21-25
regarding effect of FEMA'a legal authority concerns.

. 38 =



were directed to discuss the subject further:; and Judge
Laurenson concluded: "In the meantime, we would entertain sug-
gestions by any other parties, of course including the staff,

concerning this question of resolution of state law." Tr.

716 11/

In response to Judg2 Laurenson's invitation, LILCO
filed a Proposal for Resolving the "Legal Authority" Issues on
January 26, 1984, reciting LITCO's earlier view. LILCO's Pro-
posal suggested that the ASLB should decide the legal conten-
tions, stating as follows:

Nor can the 'legal authority' contentions be resolved

(except in LILCO's favor) by relegating them to a

state court. The reason is that if there were any

respect in which a sta‘e or local law made a utility

plan less effective in protecting tie public, such a
law would be invalid under the Supremacy Clav:a.l2/

ll/ The NRC Staff had independently expr2ssed its view that
the question of LILCO's 1lngal authority should be decided by
state courts. See reiarks of Mr. Reis: "[W]e feel that this
is a matter that is more appropriate for a State instrumental-
ity, ra'her than for this Board, and that this matter ought to
be settled in New York State.

"No one has been willing to go forward, I don't know
whether we -- on this matter -~ but we feel that this is a mat-
ter of St.te law for State Courts .... And we think it would
be inappropriate for this Boar@ to be passing on these matters
absent some definitive State Ccurt ruling .... I do feel that
these are matters that are for the State Courts, and not for
gﬁgiFeaeral, as 1 matter of comity should not be determined in
a Feacralgproceeding.“ Tr. pp 1- (emphasis supplied).

lg/ LILCO January 26 Proposal, at 4-5, footnotes omitted.
LILCO's pos . tion that a state court cannot decide the legal au-
thority issues is simply wrong. See Cuomo v. LILCO: County of
suff01k Ve LILCO‘ NO'. QV"84-2328' CV-EI-IZﬁg zs.DQNch

June 15, 1984), Memorandum and Order of Judge Altimari.

- 16 =



LILCO asserted that "this pre-emption issue would allow reioval

of litigation over [the legal contentions, from state court tc
federal court if a state lawsuit were brought." LILCO

January 26 at Proposal, at 5.

After review of LILCO's Proposal, Judge Laurenson
star:d the ASLB's view that the County's legal contentions in-
volved issues of State law that should be resolved by New York
State courts. He urced the parties to resolve these legal is-
sues so that the ASLB could act upon LILCO's Transition
Plan.13/ 1n short, Judge Laurenson rejected LILCO's position
that the courts of New York were an improper forum in which to

resolve the legal contentions.

The State and the County filed declaratory judgment

actions in State court in early March 1984. Those actions seek

ll/ Judge Laurenson recited the ASLB's basic view: "Turning
then to the question of tine legal contentions or contentions 1
through 10. The Board believes that these legal contentions
are preperly matters to be disposed of by the New York State
courts. Until one or more of the parties to this matter obtain
such a ruling this Board will follow the procedure originally
recommended by Suffolk Conaty and LILCO, to hold off a decision
until the end of the case, when findings of fact are filed
along with conclusions of law." Tr. 3675 (emphasis supplied).

In response to the Countv's position that LILCO had failed
to establish its legal author.ty to implement its plan, Judge
Laurenson stated: "I'm curious why the County has not pursued
a declaratory judgment, if that is their pusition concerning
state law. We have indicated before that this is one area
where a state court would presumably be able to dispose of
these legal issues." Tr. 3361-62.
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a declairation ths  LILCO does not have au.hurity to carry out

its Transition Plan.

After initially moving to dismiss the Complaints or
the grounds of pre-emption, LILCO removed the State and County
actions to the U.S. District Court for the Eastern District of
New York, claiming that Plaintiffs' challenge to LILCO's legal
authority presented a question of federal law that was within
the original jurisdiction of the federal courts. The State and
County filed Motions for Remand of their actions tc the State
Court. By Order dated June 15, 1984, the Honorable Frank X.
Altimari, U.S.D.J., granted the Motions, finding that LILCJ)'s
removal of the cases had been effected in the face of squarely
controlling authority of the U.S. Supreme Court. Jrdge
Altimari rejected LILCO's contention that the cases must (or
indeed could) »e decided in federal court. Judge Altimari held
that the issue of preemption arose only by way of affirmative
defense and that rllaintiffs' claims and any defenses .hereto
should be resolved by the Supreme Court of the State of New

York. Cuomo v. LILCO; County of Suffolk v. LILCO, Nos.

CV-84-2328, CV-84-1405 (E.D.N.Y. June 15, 1994), Memorandum and

Order.14/

14/ After remand, on August 14, 1984 .he State and County ac-
tions were consolidated with a similar action filed by the Town
of Southampton on May 16, 1984. Upon a request by sll the par=-
ties that those consolidated cases be handled by a single judge
throughout all proceedings, the administrative judge of Suffolk
County assigned those consolidated actions to Judge Ceiler.

- 18 »




On August 14, 1984, LILCO launched a new strategem to

avoid a consolidated resolution of the legal authority issue.
LILCO renewed its Motion to Dismiss on the grounds that the
State court does not have subject matter Jjurisdiction and that
the Compla .nts fail to state a cause of action. But one week
before renewing its Motion to Dismiss the State court actions,
LILCO filed a leading designated "Motion for Summary Disposi-
tion of Contentions 1-10 (The 'Legal Authority' Issues)" with
the ASLB. That Motion put in issue the preemption question
that (i) LILCO had cited as the basis of its initial Motion to
Dismiss the State ccurt cases and that (ii) Judge A.timiari had
held was an affirmative defense to a State law claim that

should be resolved in state court.

LLCO's Motion to Dismiss asserts that New York law
does not prevent LILCO from implementing the Transition Plan.
That Motion and the State and County's Cross Motion fcr Summary
Judgment are before the Court and will ha'2 been fully briefed

by December 1, 1984.
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III. LILCO HAS THE BURDEN OF PROOF
WITH RESPECT TC RESOLUT: N
OF THE LEGAL AUTHORITY 1SSUE.

LILCG's statement that New York law does not pravert
its intended actions cannot support a finding of "reasonable
assurance" in this case. Moreover, LILCO's statement ignores
that LILCO must meet a burden of proof on three fronts. It is
not enough for LILCO to say it is not precluded from performing
certain functions, although precluded it is. LILCO must affir-
matively demonstrate that it has the requisite zuthority to

act. LILCO has clearly failed to sustain its burden.
A. LILCO Must Demonstrate That
Adequate Emergency Preparedness
Measures Can iﬁa %III gc Taken .

First, LILCO's statement that New York law does not

prevent it from per forming the r~~essary functions set forth in
the Transition Plan does not satisfy the burden of proof im-
posed upon it by 10 C.F.R. §2.732. LILCO must affirmatively
demonstrate that it "can and will" implement the Transition
Plan; it must demonstrate that it actually has the authority to
do so. LILCO's Transition Plan stat»s no basis for LILCO's
purported authority. It contains no such affirmative demon=-

stration.15/ LILCO has offered no basis upnrn which this Board

15/ FEMA has stated that the Transition Plan if inadequate be-
cause LILCO has not complied with the basic "requirement to
state, by reference to specific acts, statutes, or codes, the
legal bisis for the authority to carry out the responsibilities

(Footnote cont'd.)
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might find, consistent with 42 U.S.C. §2232(a) and 10 C.F.R.

§50.47(a)(1), that “"adequate protection" for public safetv ex~-

ists.

B. LILCO Must Overcome The Presumption
Arising From PEMA's Finding That
m%a. Not Established Its
Legal Authority.

Second, LILCO's failure to demonstrate some positive
basis for its purported authority 1s critical given FEMA's re-
peated assertions that LILCO's legal authority has not been
demonstrated and FEMA's consequent determination that the Tran-

sition Plan cannot be found adequate.

The NRC is requir. ! to base its "reasonable assur-
ance" finding on a review of FEMA's findings and determinations
as to whether offsite emergency plans are "adequate" and "can
be implemented." 10 C.F.R. §50.47(a)(2). FEMA's review of
LILCO's Transition Plan has highlighted numerous aspects of the
Plan that (in FEMA's view) raise legal authority issues,

including "the issue of LERO's police power authority."lﬁ/

(Footnote cont'd.)

listed in A.2.a., i.e., all major response functions."
November 15, 1984 letter of Samuel W. Speck. Associate Direc-
tor, State and Local Programs and Support, FEMA, to

Mr. William J. Dircks, Executive Director for Operations, NRC.
("Speck Letter").

16/ See Speck Letter, Attachmer. 2, Concerns Pertaining to
LERO's Tegal Authority Identified During RAC Review of LILCO
Transition Plan for Shoreham, Revisions 3 and 4 ("Concerns"),

(Footnote cont'd.)
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FEMA's findings pursuant to its review of the current Transi-

tion Plan identify numerocus inadequacies relating to LILLO's
legal authority. FEMA's findings pertaining to legal authority

are summarized as follows:

ls General Legal Aviority.

FEMA has determined that "the legal authority cited |
in Attachment 1.4.1 to the plan (10 C.F.R. §50.47) does not

specifically grant the necessary police powers to a licensee to

requiring the exercise of governmental authority."ll/
Recognizing that an affirmative grant of authority was
required, FEMA found the Transition Plan inadequate under NUREG
0654, §I11.A.2.b. FEMA's recently issued review of LILCO's Plan
highlights a broad range of legal authority questions that are
unanswered, including LERO's g:neral police power authority and

the absence of any stated legal basis for its purported

(Footnote cont'd.)

p.- 3. As demonstrated in this Brief, the County and State
believe that the illegality of the Transition Plan goes far be-
yond th se specific concerus identified by FEMA. However, the
fact that FEMA has identified police power/legal authority con=-
cerns is further reason to rule that LILCO has failed to satis-
fy its burden of proof.

17/ See Attachment to June 23, 1983 Letter of Richard W.
Krimm, Assistant Associate Dirrctor of FFMA, to Edward L.
Jordan, Director, Division of Emergency Preparedness and Engi-
neering Respons¢, NRC, entitled Element-by-Element Review of

implement those uspects of an offsite emergency response |
the LILCO Transition Module, at pp. 2-3.
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authority. See Speck L.tter, p. 2 and Concerns. Indeed, FEMA
has specifically (uestioned LILCO's authority: (i) to assume
the responsibilities required in an emergency response; (ii) to
determine what actions should be taken to protect the health
and safety of persovius in the EPZ; (iii) to declare a public
emergency without government involvement; and (iv) to assume
traffic control duties during an emergenc:. Given these con-
cerns, FEMA has advised the NRC 'hat it cannot determine that
LILCO has the ability to implement the Transition Plan until
LILCO's legal authority to do so has been established.l8/

- Decl~rration of a Public Energency and Basic
Decisions Concerning Protective Actions.

FEMA has specifically questioned LIICO's legal au-
thority: (i) to "seek a declaration of a state of emergency and
to request State an? Federal assistance:" (ii) to assume "com-
mand and control responsibii ties;" and (iii) to undertake the
"responsibility for alerting and notification of the puiiic."

See Concerns, p. 1.

Similarly, FEMA has questioned the broad authority
given to the Director of Local Response under the Transition
Plan, including specifically the responsibility that LILCO em-

ployee would have "for decision making and s*rategic controls,

18/ See August 29, 1983 Letter of Jeffrey S. Bragg, Executive
Deputy Director of FEMA, to William J. Dircks, Execu‘ive Direc-
tor for Operations, NRC. See also ce' :rally Concerns.
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and responsibility to decide upon the major responses to ke

made." Concerns, pp. 1-2. Finally, FEMA has questioned
LILCO's authority: (i) to activate the EBS system; (ii) "to
disseminate emergency information to th public withov' the in-
volvement of State and/or local government officials:;" and
(iii) "to activate the alert and notification system without

State and/or local government participation." 1Id. 2t 4.

3. Evacuation and Traffic Control.

FEMA has determined that LILCO's intended "assignment
of traffic control responsibilities to persons who are not po-
lice officers is inappropriate given the necessity of plocking
public thoroughfares, ordering drivers to follow specified
routes, and other extraordinary changes in legal driving
patterﬁl.“lg/ On that basis, FEMA found that the Transition
Plan was inadeguate under NUREG-0654, §II.A.2.a. FEMA has de-
termined that the Plan's reliance upon LILCO employees for
traffic control is inadequate because "traffic control guides
will not be able to put signals on "flashing" operation as
could be done by police".lg/ On that basis, FEMA ¢ +termined

that t''» Transition Plan did not meet NUREG-0654, §II.J.10.73.

19/ Element-by-Element Review of the LILCO Transition Module,
attacned to June 23, 1983 Letter of Richard W. Krimm, Assistant
Associate Director of FEMA, to Edward L. Jordan, Director, Di=-

vision of Emergency Preparedness and Engineering Response, NRC,
p. 2.

20/ 1d. at 10. See also id. at 1) re NUREG-0654, §1(.J.10.k.
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In addition, FEMA found that it could not determine

tr~ - the Transition Plan "7 . capable of being implemented" and ;
that LILCO "has the ability to implement the plan" until there
was a determination that "LILCO has the appropriate legal au-
thority to assume management «nd implementation of an offsite

emergency response plan."21/

Finally, FEMA has quest ~ned LILCO - authority to im-
plement traffic control measurc<s in an evacuation, stating that
"[ulssigning access cont-ol duties to LILCO empluyees
including: setting-up and controlling roadblocks [and] dealing
with evacuation, etc., remain a concern." Concerns at p. 6.
FEMA has also stated that "LERO's authority to remove impedi-
ments to evacuation remains a concern." Ibid.

C. LILCO Has The Burden Of Establishing

Its Legal Authority In View Of
Contentions 1-10.

The State and the County have also challenged LILCO's
legal authority to implement its Transition Plan and have
advised the ASLB that no such authority exists under New York
law. The legal authority contentions assert that "LILCO can-
not, as a matter of law, exercise the responsibilicies identi-
fied in Contentions 1-10." Preamble to Contentions 1-10. The

individnal contentions identify the specific functions that

21/ Krimm Letter of 6/23/84, p. 2.
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LILCO's Transition Plan states will be performed by LILCO

employees in the event of a nuclear emergency at Shoreham.

LILCO argues that the State and the County bear the

initial burden of establishing a prima facie case supporting

the Contentions  that the State and the County have not carried
this burden; and that, therefore, LILCO has no obligation to
disprove the Contentions. LILCO October 15 Brief, at 10-11.

LILCO relies primarily on a passage from Louisiana Power and

Light Corpany (Waterford Steam Elec. Station, Unit 3),

ALAB-732, 17 NRC 1074, 1093 (1983), w1i.ch states that an inter-
venor has the burden of introducing evidence to support a con-
tention that raises issues of fact. That proposition is inap-
posite wh2n the contention in question involves an iu.erpreta-
tion of law. Thus, LILCO's argument is simply nonsensical in
the context of contentiors 1-'0 which, all parties recognize,
raise substantial questions of New York State law concerning

LILCO's legal authority to implement its Transition Plan.

LILCO also attempts tn suppor: its position by
referencing the con:ept of "threshold showing" discussed in

Vermont Yankee Nuclear Power Corp. v. NRDC., 435 US 519, 549-55

(1978). 1In Vermont Yankee, the Court agreed with the NRC's

conclusion that intervenors had failed to establish that ' on-

tentions met a threshold mat.riality standard. However, the

materiality of Contentions 1-10 is indisputable. LILCO cannot




obtain an operating license for Shoreham unless it establishes,
inter alia, that it has the legal ~uthority to implement the
Transition Plan in the event of a nuclear accident. The Con-
tentions directly question LILCO's legal authority to implement
the Plan. LILCO's suggestion that the Contentions fail to pass

any threshold test for materiality is riaiculous.

Moreover, LILCO's argument that the State and the
County must meet an initial burden in prescting the Contentions
completely turns the legal authority issue upsiace down. LILCO
mus- affirmatively esta lish that an adequate offsite emergency
response plan exists for Shoreham. Independent of any need to
respond to Contentions raised by other parties, LILCO has an
obligation to prove that New York law permits the activities

set forth in the Plan. LILCO has made no effort to do so.

LLCO has not asserted that it has a poeitive basis
«f authority to carry out the Transition Plan. It has, tl'wre-
fore, failed to carry its burden under each standard appl .cable
to this matter. Moreover, it is clear that LILCO has no such
authority. The New York State Constitution, numerous New York
statutes, and basic jurisprudential concepts preclude LILCO
from exercising the State's police power or from per forming the

specific functions here at issue.
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THE FU..CTIONS LILCO WOULD EXERCISE
UNDER ITS TRANSITTON PLAN
ARE ESTABLISHED IN THE RECORD

A. The ND.spositive Facts Are Not
Disputes

The Contentions challenge LILCO's authority to carry

the Transition Plan and to exercise governmental functions.
The functions in question are set forth in detail and in
LILCO's own words in the Transition Plan itself. In sum, the
basic functions LILCO would perform under the Transition Plan
are not in dispute. Only the legal character of those func-
tions and LILCO's legal authority to perform those functions

are pertincnt to the legal authority contentions.

B. LILCO'S Actions 'Inder
“The Transition Plan

LILCO's activities under the Transition Plan which
‘e State and County challenge constitute an exercise of the
State's police power of startling breadth and scope. The con-
trol and direction of a respons~ 0 a community-wide eme:.gency,
which reaches into every aspect of daily life and can lead to
the mass relocation of hundreds of thousands of people, is a
quintessential governmental function. LILCO has, by its Transi-
tion Plan, arrogated tc itselt and its force of LILCO employ~-
ees, the exercise of the police power that direction of a
community-wide response to a nuclear emergency by definition

entails Quite apart from any specific functions that LILCO




would perform, LILCO's basic undertaking constitutes an

unlawful usurpation ¢~ the police power vested solely in the
State of New York and its political subdivisions. 1Its under-
taking ‘. Jdirect the entire erergency response in accordance

with the Transition Plan is unauthorized and impermissible.

In addition, LILCO's intended exercise of the police

power involves specific governmental functions. !aéh of those
functions is a particular exercise of the police power each of
thos® functions is within the exclusive prerngative of (tate
and local governments. Jus. as LILCO lacks the general author-
ity to exercise the State's basic police power, =n LILCO lacks
the specific power to perform the particul: r governmental func-
tions at isesue. These basic governmental functions mav be
roughly categorized as follows:

1. Declaration Of A Public

Emergency and Basic Decisions
Concerning Protective Actions

First, the State and County challenge LILCO's legal
authority to assume responsibility for declaring a public emer-
gency in the event of a nucl-ar accident at Shoreham and for
advising “he population ¢’ Suffolk County. The State and Coun=-
ty also challenge LILCO's legal authority to decide what ac~-
tions should be taken to protect the health and safety of the

public in the EPZs. Contentions 5 and 6.



In such a situation, LILCO will alert the public to
an emergency through an emergency siren system and advise the
population as to what protective actions to take -- including
evaruation of their romes and businesses. Each of these func-

tions i. clearly set forth in the Transition Plan~ itself.22/

LILCO acknowledges in its Pian that a LILCO employee,
the "Director of Local Response[,] assumes the responsibility
for protecting ths health and safety of residents and tran-
sients within the Emergenc ' Planning Zones," and that "[t]he
decision to notify and implement protective actions for the
general public is solely [his] resporsibility...." Plan
2.1-1.2; cee OPIP ..1l.1 at 5. LILCO employees and consultants
will make decisions regardin; whether rrotective actions for
the 50-mile ingestion exposure pathway EPZ ~hould be recom=-
mended. OPIP 3.6.6 at ln.

LILCO's Plan asserts that if LILCO determines an
emergency to exist, it will activate an extensive communication
system, inciuding B9 fixed sirens, to alert the public, and
will "provide alerting and clear inscructions ... to the gen:~ =~
al public". Plan 3.3-4, 3.4-6. LILCO will also use the Emer-
g :ncy Broadcast Svstem to advise residents to leave their homes

and neighborhoods. OPIP 3.8.1, 3.8.2. 23/ Each of these steps

22/ See Contentions 5 and 6: Plan 3.1, 3.% 3.5y OPIP 2.1.1,
3117 7.6.1, 3.8.2.

23/ The following is the partial text of LILCO's general emer-
gency broadcast message:

(Footnote cont'd.)



any substance.

Although LILCO proposes O assume responsibility for

>tect the public, the Transition Plan
make these determinations
's Plan does
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forth a precedure by which the Director of Local Response will

obtain advice from various sources before making these deci-
sions. OPIP 3.6.1; Plan 3.6 and Table 3.6.1. The Plan also
provides thit any final determination regarding protective ac-
tions should take into account both factual matters such as the
amount of rad.ological release, time of day and weather condi-
tions and public policy factors such as the best course of ac-
tion for schools, hospitals, nursing and adult homes and the
general public. OPIP 3.6.1; Appendix A, Part II. Thus, a
LILCO employee with only an obligation to this private corpora-
tion is charged with balancing numerous consider: “ions for
determining that a radiological accident is significant enough
that the public should be notified. That LILCO employee re-
tains broad and total discretion to make pro*octive action rec-

ommendations. Plan 3.6-4.

In sum, LILCO's Transition Plan leaves no doubt as to
what LILCO plans to do. Contentions 5 and 6 challenge LILCO's
legal authority to make basic publi~s decisions and to declare
an emergency.

p Evacuation and
Traffic Control

Second, the State and County challenge LILCO's legal
au.hority to control the evacuation of the public from the

10-mile EPZ in the event of a serious -adiological accident and
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to direct the resulting traffic. Contentions 1, 2, 2, 4, 6 and
9. LILCO's Transition Plan clearly provides for such an evacu-
ation under certain circumstances. Thc State and County assert
that LILCO will manage and direct traffic if an evacuation is
required. In particular, the State and County challenge
LILCO's legal authority to direct traffic, Contention 1l; to
block roadways, set up barriers in public highways and "chan-
nel" traffic, Contention 2; to post permanent traffic signs on
public roadways, Contention 3; to remove obstructions from
roadways, Contention 4; to perform all command and control
functions and to manage and coordinate the evacuation and the
total emergency response, Contention 6; and to dispense fuel
from tank trucks to vehicles which run out of gas, Contention
9. Finally, the State and County challenge LILCC's authority
to assume responsibility for security, access control and re-
lated functions at relocation centers cduring an emergency, Con-
tention 10. At base, the State and County question the author-
ity of LILCO to assume responsibility for relocating more than
100,000 perscns from the 10-mile EPZ. ESee Plan 3.6-5; Appendix

A at III-2.

LILCO's Plan recognizes tha* circumstances could de-
velop whereby members oi the public may be advised to evacuate
their homes for an indefinite period of time. Plan 3.6:-6.
LILCO's Transition Plan demonstrates that an evacuation of the

10-mile plume exposure pathway EPZ will entail a mecasive

- 33 =



unacrtaking requiring the exercise of the very activities that
the State and County challenge. The Shoreham 10-mile EPZ con-
stitutes an area of approximately 160 square miles with a 198C
winter population of over 113,000 persons. Appendix /4 at
III-2. Evacuation of that area would entail relocating chil-
dren from 38 public snd parochial schools and 13 nursery
schools. Appendix A, Part II. Evacuation would necess.tate
the relocation of persons in 10 adult nursing homes and 14 fa-
cilities for the handicapped, requiring a total of 26 buses,
113 ambulances and 209 vans. Appendix A at 12-12, 18, 28; at
IV-166 to 168, 172, 175.24/ LILCO will use 333 buses to avacu-
¢ze the general public without cars. Appendix A, at IV-74b.
LILCO estimates that the entire LERO operation will require
1363 LILCO employees and other personnel to carry out Plan

functions. Plan, Figure 2.1.1.

The LERO evacuation coordinator, a LILCO emplovee,
would direct and coordinate the evacuation and would be respon-
sible for actions related to traffic control. Plan 2.1-4. An
evacuation would require appr ximately 147 traffic control

posts, manned by 193 traffic guides and utilizing around 600

24/ The numbers of busses and other figures used in this por-
tion of this Brief are from the LILCO Plan. As is clear from
the County/State Proposal Findings of October 26, we challenge
the number of buses LILCO believes will be required. Fur pur-
poses of the State law legal authority issue, however, the pre-
cise number of buses which will be required does not need to be
raesolved.
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treffic cones and 173 flashing lights. Appendix A, at IV-52
through 65. This private group will effect an extraordinary
change in the legal driving patterns in the 10-mile EPZ by
using road blocks to cordon the immediate plant area, Appendix
A at IV-5; by using LILCG cars to block certain through lanes
and thereby control traffic travelling on Sunrise Highway,
Nichols Road ang the Long Island Expressway, Appendix A, at
IV-7; by authorizing the use of road shoulders and creating
lanes for "turn pockets", Appendix A at IV-10 through 13; by
converting a two-mile stretch of a two-way road to a one-way
road, Appendix A, at IV-8; by authorizing traffic movement
against the traffic lights to maiutain a continuous flow, Ap-
pendix A, at III-ll] and IV-9; by restricting persons located
outside the EPZ from entering the EPZ during an evacuation, Ap-
pendix A, at IV-8; by dispensing fuel to evacuating vehicles
which rur out of gas, Appendix A, at IV 176; and by pushing
disabled vehicles from traffic lanes. OPIP 2.1.1 at 35; OPIP
36.3 at 2; Plan 4.4-3. LILCO w:1l1l also install trailblazer
signs along evacuation routes marking out evacuation direc-
tions; those signs are to be posted by LILCO employees on pub-
lic highways in advance of any emergency. Appendix A, at
IV-7¢. Finally, the Transition Plan contemplates that Juring
an emergency, relocation centers will be established "to pro-
vide monitoring, decontamination, temporary housing, feeding,

and first aid for evacuees." Plan 3.6-7. LILCO employees are
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assigned responsibility for directing traffic to these centers

and performing other functions. OPIP 2.1.1 at 60-61.

Thus, LILCO's Transition Plan confirms that LILCO in-
tends to carry out the very functions that the State and County

challenge.

i Other Protective Actions
In The 50-Mile Area

Third, the State and County challenge LILCO's author-
ity to decide what actions should be taken to protect the
health and safety of persons within the 50-miie ingestion expo-
sure pathway and communicating these decisions to the public.

Contentions 6, 7 and 10.

LILCO's Plan clearly sets forth the actions it in-
tends to perform. Thus, it provides :%.t, in the event of a
radiological release, LILCO will assume responsibility {or mak-
ing protective action recommendations for the "ntire 50-mile
ingestion exposure pathway EPZ. Plan 3.6-8; OPIP 3.6.6 at 1,
ln. Under the Transition Plan, a LILCO empioy=e, the Director
of Local Response, will decide what "protective actions" to
recommend for the 50-mile ingestion pathway zone. OFIP 3.6.6
at ln. LILCO may recommend implementation of any of the fol-

lowing actions:
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(a) Removal of lactatir' dairy animals from

contaminated pastures;

(b) Withholding contaminated milk from the mar-
¥et and diverting the production of fluid milk for

the production of ary whole milk;

(¢) Limiting the ingestion of potable water
until the source has been checked anc approvei for

Tonsumption:;

(d) Suspending fishing operations until resamp-

tion is recommended;

(e) Preventing introduction of milk supplies

into commerce; and

(£) Withholding or diverting produce from mar-

k~ts.
See LILCO Plan, OPIP 3.6.6 at 12-21.

Thus, it is LILCO and LILCO aione that will decide
whether food, water, milk, etc. should or should nct be
consumed by people both throughout the 50 mile ingestion expo-
sure pathway EPZ and beyond. Moreover, LERO's Coordinator of
Public Information will be responsible for communicating
LILCO's decisions to the punlic (Plan 3.6-8; see also OPIP

3.6.6), and LILCO wiil implement the decisior.: it makes. In
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ajddition, LIICO's Plan calls for LILCO to provide security at

the relocation center located beyond the 10 mile EPZ.

OPIP 2.1.1 at 62,61.

4. Re-Entry and Recovery

Finally, the Sta*2 and County challenge LILCO's legal
authority to make determinatior s regarding recovery and

re-entry to the EPZ's after a nuclear accident. Contention 8.

The Transition Plan provides that _he LERO committee
will "plan and implement actions for the restoration of t+he af-
fected areas to their pre-emergency conditions." Plan at
3.10-1; see OPIP 3.10.1. 1In implementina the recovery and
re-entry responsibilities that it assumes, LILCO wculd perform
virtually the sume activities it must perform to implement an
evacuation, including communicating with the public, contrel-
ling traffic, providing transportation to the general puhlic,
providing security against entry into still contaminated areas
and providing foodstuffs and drinking water to areas in need.
OPIP 3.10.1 at 2-4. The Transition Plan also places 1ling-term
recovery decisions and operations in the hands of LERO's Health
Services Coordinator. ‘nder the Plan, this LILCO employee "has
responsibility for recommending protective actions; for
overseeing the total related r1adiological program; and for mod-
ifying, relaxing and discontinuing protective aztions.”

Plan 3.11-1.

- 38 <




In sum, the State and County challenge an< LILCO must
concede that LILCO intends to perform basic functions -- dec-
laration of emergency, direction of an evacuatinn, imple-
meatation of protective actions and management of re-entry.

These functions are provided for in LILCO's Transition Plan.

Each of these functions is an example of a more basic
governmental function: the exercise of the traditional govern-
mental a.v.hority to protect the health, safety and welfare of
the puolic. Protection of the public is the essence of govern-
mental power. Exercise of the State's basic power to govern
has not been, and cannot lawfully be, delegated to a private
corporation such as LLILCO. !li>reover, LILCO as a creature of
state law possesse< only those powers that tave been expressly
granted to it. Those powers do not include the police power of
the State. These basic legal princ!nles -- *he reservation of
the police power to the State and the limited powers »f a cor-
porate entity -- preclude LILCO's exercise of the powers in

quest.on.

Each specific Transition Plan function that the Con-
tentions challenge is a specific instance of the police power.
Moreover, each of those functions has been conferred mpon gov-
ernmental subdivisions of the State. The Legislature has dele-

gated each such function to particular governmental entities.

-39 =



An express grant of authority to one party precludes the
exercise of that authority by all other parties not so ramed.
Trat fact alone precludes LILCO's exercise of the challe..ged

powers.

These basic principles and the New York Legislature's
specific delegation of particular powers are reviewed below.
V. LILCO LACKS THE LEGAL AUTHORITY

TO IMPLEMENT THE TRANSITION
PLAN

A. Basic Lec:l Principles
Demonstrate That LILCO
May Not Implement “The
Transition Plan.

LILCO's position fails to account for two basic legal
principles. First, the police power resides in the States
under the Tenth Amendment to the United States Constitution.
Accordingly, I ILCO cannot exercise the State's police power or
furctions der! v ed therefrom absent an express delegatior. of
such rower. Second, corporations have only those powers ex-
pressly conferred upon them by the State. Accordingly, LILCO
cannot carry out the Transition Plan, exercise the State's pou-
lice power, or carry out governmental functions unless it

proves that the authority to do so has been conferred upon it.
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) LILCO Seeks to Perform Functions
That are Exclu=ively Reserved to
the State and its Duly Authorized

Local Governments

LILCO seeks to avoid the inescapable conclusion that
its proposed activities ur ler the Transition Plan, taken indi-
vidually or as a whole, constitute an exercise of the police
power that belongs solely and exclusively to the State and,
upon proper delegation, to local governments such as Suffolk
County. The fact remains, however. that LILCO wishes to act as
tha civil authority in the event of a nuclear energency result-
ing from its operation of Shoreham. LILCO wiches to act as
though it were a governmert. It may not lawfully do so.

a. LILCO's Implementation of the
Transition Plan Involves an
Exercise of the State's Police

Power and the Performance of
Governmental Functions

The police power is the State's most essential power.

(1945). The poiice power embraces protection of the health and
safety of persons within the state's territoirial domain. The

United States Supreme Court has held +*hat '"[tlhe protection and
saf.ty of persons and property is unquestionably at the core of

the state's police power ...." Kelley v. .Tohnsca, 425 U.S.

238, 247 (1976): :ee Adler v. Deegan, 251 N.Y. 467, 481 (1929)
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(Pound, J., concurring): "[TJlhe protection of the public
health and safety is one of the acknowledged pnrpnses of the

police power of the state."?5/ See also Yonkers Community

Development Agency v. Morris, 37 N.Y.2d 478, 373 N.Y.S.24 112

(1975), app. dismissed, 423 U.S. 1010 (1975); Silvan v. Shang,

70 A.D.2d4 774, 476 N.Y.S.24 671 (1979).

LILCO's Transition Plan clearly involves an exercise
of the State's police power. The Plan itself states that LILCO
is prepared to act to protect the safety and health of the pub-
lic. Plan, 1.4-1. The basic functions at issue relate tu the
protection of public health and safcty and are clearly within

the embrace of the State's police power.éﬁ/ LILCO's entire

gé/ In the present context, Congress and the NRC have
recognized that offsite emergency planning is an area involving
the police power of the States. See, e.g., the remarks of
former NRC Chairman Joseph M. Hendrie testifying bef~re Con-
gress:

In the event of a radiological emergency at a commer-
cial nuclear station licensed by our a2gen~y, the pro-
tection of rublic health and safety outside the plan*
becundary is basically the resronsibility of State and
local governments.

Statemert ~f Joseph M. Hendrie, Emergency Planning Arcund U.S.
Nuclear Powerplants: Nuclear Reyulatory Commiss on Oversight
Hearings Before a Subcommittre of tlie Committee on Gecvernment
Operations, 96th Cong., lst Sess. (May 14, 1979), at 380,
355-55. See also comments of Senator Hart during the debates
of the 1960 NRC Authorization Act, Public Law 96-295 (1980):
“"[Tlhe Senate has already .ejected the idea of the Federal Gov-
ernment imposing itc will on “he States in the a-'ea of emergen-
¢y planning. 1his is an area traditionally set aside for the
States." 125 Cong. Rec. S 948C (July 16, 1979).

26/ Emergeacy planninn and disaster preven:ion is at the core
of che State's police power. See N.Y. Executive Law, §20 et
seq. (McKinnev).
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Transition Plan is premised upor its assumed right to »rotect
the health and s~>fety of Suffolk citizens within a 50-mile ra-
dius of the Shoreham facility and to do so in the way it deems

most satisfactory.

Moreover, it is clear that LILCO intends to per.orm
specific functions that, by any stretch of the imagination, are
governmental in nature. It intends to declare an emergency and
to advise citizens concernin¢g steps they should take to protect
themselves. Contentions 5 and 6. It intends to manage a
major, full-scale evacuation of a Y60 square mile area.
Contention 6. It intends to close public highways, to re-route
trafiic, and to direct and manage the flow of traffic.
Contentions 1, 2, 3, 4, 9 and 10. It intends to decide upon and
oversee steps to secure public health within a 50-mile radius
of Shoreham. Contentions 6 and 7. It intends to overs~e evac-
uation centers for thousands of people. Contention 10. It in-
tends to deciue when and in what fashion citizens may return to

their homes in previously contaminated areas. Contention 8.

These are governmental functions. Setting aside
legal niceties, the Transition Plan, viewed witn realism and
ccemmon sense, establishes that LILCO intends to carry out func-

tions that ii.trude upon and usurp governmental prerogatives.
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b. The Police rzower Is Vested In
The State Cf New York And May
Be Exercised Only By Those To
Whom Su-h Power Has Been
Lawfully Delegated

In the American constitutional <~vstem. the police
power is an inherent attribute and prerogative of state sover-

eignty. Teeva' Co. v. Stern, 301 N.Y. 346 (1950), cert.

denied, 340 U.S. 876 (1950); American Ccnsumer Industries, Inc.

v. City of New York, 28 A.D. 24 38, 281 N.Y.S. 24 467 (1967):

People v. Ford Motor Co., 271 A.D. 141, €3 N.Y.S. 24 697

(1946). The Tenth Amendment to the U.S. Constitution reserves

the police power to the States.27/ See Munn v. People of

Illinois, 94 U.S. 113 (1877): Brown v. Brannon, 399 F. Supp.

133, 147 (M.D.N.C. 197%5), aff'd, 535 F.2d4 1249 (4th Cir. 1976)
("The e2xercise of the police power for the general welfare of
the public is a right reserved to the states by the Tenth

Amendment to the Constitution.")

The police power, as ar inherent prerogative of the
State, may be exercised only by the State or by governmental
subdivisions upon whom the State "onstitution or State statutes

confer such power. HBecause local governments are creations of

_1/ The Tenth Amendment provide«:

The powers not delegated to the United States by the
Constitution, or prohibited by it to the States, are
reserved toc the States respectively, or to the peo-
ple.
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State law, governmental subdivisions have no inherent right to
exercise public powers, and a Constitutional or statutory basis
for the exercise of such powers must be established. <JCourts

have repeatedly held that even municipal corporations, whose

sole purpose is to perform governmental functions, have no in-
herent authority to exercise state police powers. They may do
so only, if the State Constitution cr the State Legislature, by

statute or charter, confers that power upon them. See In the

Matter of Bon-Air Estates, Inc. v. Building Inspector of the

Town of Ramapo, 31 A.D. 24 502, 298 N.Y.S. 24 763, 767 (1969)

("The residual police power reposes in the State, not in any of
its political subdivisions; arl a municipality can only exer-
cise police pover when it has specirfically or impliedly
received a delegation of such power from the State."):;

Incorpcrated Village of Brookville v. Paulgene Realty Corp., 24

Misc. 24 790, 200 N.Y.S. 24 126 (1960), aff'd, 14 A.D. 24 575,
218 N.Y.S. 24 254- (1961), aff'd, 11 N.Y. 24 672, 225 N.Y.S. 24
750 (1962) ("[Tlhe residual "police power" reposes in the
State. not in its political subdivision, ard ... in presuming
to exercise it, a .nunicipality firet must show a delegation of

such powei: from the State." .28/ A fortinri, private

28/ See also 8200 Realty Corp. v. Lindsay, 34 A.D. 24 79, 309
N.Y.S. 2d 443, 446 (1970), rev'u on other grounds, 27 N.Y. 24
124, 513 N.Y.S. 24 733 (1970), app. dismd., 400 U.S. 962 (1970)
("A municipality may only exercise legislative powers,
including an exerci=za of the police power, to the extent that
it has expressly or impliedl; received 2 delegation of authori-
ty from the State."); Rochester v. Public Service Commission,

(Footnote cont'd.)
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corporations such as LILCO have no inherent authority to exer-

cise Ncw York State's sovereign police power. LILCO must
therefore show an affirmative delegation of such power before

it can "presume" to exercise it.

c. The Police Power Of New York
Has Been Delegated Only To
Local Governments And May Not
Be Conferred Upon Private
Corporations

i. New York Law Delegates The
State's Police Power To
Local Goverrments

Local governments in New York, such as Suffolk Coun-
ty, have been delegated "nearly the full measure of New York's
police power" by the Constitution and various State stat-
utes.29/ Article 9, §2 of the State Constitution delegates the

police power to local governments as follows:

(Footnote cont'd.)

192 Misc. 33, 83 N.Y.S. 2d 436 (1948), aff'd, 275 A.D. 172, 89
N.Y.S. 24 545 (1949), aff'd, 301 N.v. 801 (1950); People ex
rel. Elkiad v. Rosenblum., 184 Misc. 916, 54 N.Y.S. 24 295
1i945), aff'd, 269 A.D. 859, 56 N.Y.S. 24 526 (194%), aff'd,
295 N.Y. 929 (1946) ("The city, which is a municipal corpora-
tion, is a creature of law. The lav defines its puwers and du-
ties. Tt has no more right to act in excess of the powers
aranted to it than has . private corpeocration.").

29/ Hoetzer v. County of Erie, 497 F.Supp. 1207, 1215
{W.D.N.Y. 1980); Lane v. City of Mount Vernon, 38 N.Y. 24 344,
379 N.Y.S. 2d 798 (1976): Mobil Oil Corp. v. Town of
Huntingdon, 72 Misc. 24 530, N.Y.S. 24 139, 142 (1972);
Grimm v. City of New York, 56 Misc. 24 525, 289 N.Y.S. 24 358,
362 (1968).

- df =



"[(Elvery loral government shall have power to adopt
arnd amend local laws not inconsistert with the provi-
sions of this constitution or any general law
relating to the following subjects,

® % & &

"(10) The gove rient, protection, order, con-
duct, safety, health and well-being of persons
or property therein."
N.Y. Const. Art. 9, §2(c)(ii)(10) (McKinney). The counterp:si t
statutory reflection of the Constitutional delegation of au-
thority is Section 10 of the Municipal Home Rule Law which con-
fers upon counties, cities, towns and villages the authority to
provide for "the government, protection, order, conduct, safe-

ty, health and well-being of persons or property, therein."

N.Y. Mun. Home Rule Law, §10.1.a(12) (McKinney).

These constitutional and statutory provisions, stand-
ing alone, authorize Suffolk County to exercise the State's po-
lice power. Neither the Constitution nor the Municipal Home
Rule Law contains any provision that could even remotely be
interpretod as delegating the State's police power tc private
corporations like LILCO. LJILCO does not sugaest otherwise.

ii. An Express Graut of
Government Powers to
Specific Entiiies
Precludes the Exercise

of Such Powers by all
Other Bodies

It is a universal principle in the interpretatimn of

statutes that the specific mention of one person implies the




exclusion of all others. Expressio unius ert exclusio

alterius. Thus, where a law expressly confers a particular
power upon one person, an irrefutable infc - ence must oe drawn
that the Legislature intended to omit and exclude all other
persons from the exercise of th:: power. See McKinney's Cons.

Laws of N.Y., statutes, §240; Combs v. Lipson, 44 Misc. 24 467,

254 N.Y.S5. 2d 143, 146 (1964). See also Eaton v. New York City

Conciliation and Appeals Board, 56 N.Y. 2d 340, 452 N.Y.S. 2d

358 (1982); Patrolmen's Beevolent Association v. C.tcy of New

York, 41 N.Y. 24 205, 391 N.Y.S. 24 544 (1976).

LILCO's basic premise in this proceeding, as
reflected in its legal authority statement in the Transition
Plan, is that New York law does not prevent it from performing
governmental func'’ions. LILCO's argument is simply
wrong-hea’ed. LILCO must show an affirmative delegation of
such power befcre it can claim to perform the challenged func-
tions. No such delegation exists. Moreover, such pov2rs have
been confe 'red upor the State and its political subdivisions
both generally and specifically. The Legislature's action in
gran*ing surh powers to particular governmental entities evi-
dences its intention to exclude all other entities, such as

ptivate corporations, from the exercise of such powars.
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iii. New York State May Not Lawfully
Delegate The Exercise Of Its
Police Power To Private
Corpora’ions Such 2s LILCO

The State has conferred the powers in cquestion upon
State and local governmental authorities and not upon private
corporations such as LILCO. Moreover. if the Legislature at-
tempted to delegate the State's police power to a private -or-
poration such as LILCO, that action would ronstitute an unlaw-
ful delegation of government~: powers.

A state nas no power to bargain away its police power

where related to fundamental matt>rs of public
healt!., safety or morals.

Beacon Syracuse Associates v. City of Syracuse, 560 F. Supp.

18C, 199 (N.D.N.Y. 1983).

This principle is firmly established under our con-

stitutional system.ég/ In the leading case of Fink v. Cole,

30/ See generally the frequently cited case of Rousa v.
Thompson, 2 I11. 522, 536, 81 N.E. 1109 (1907), in which the
Illinols Supreme Court stated:

"We have .... examined the repurted cases with care
and "ave been unable to find any case .... where the
delegation of power to en individual or a number of
individuals has been sustained by the courts. The
general rule is that such power cannot be conferred
upon a private person; but must be delegated, if at
all, to some public agency, suvch as a municipal cor-
poration, commission, local boarc or public officer.

The principle of Rouse has been followed repeatedly in the New

York cases. See 20 N.Y. Jur. 2d, "Constity®ional Law" §183
(1982).
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302 N.Y. 216 (1951), the New York Legislature delegated to
stewards of The Jockey Club, a private corporation, power to
grant or refuse licenses to horse owners, jockeys and trainers.
Althou ™ acknowledging that this grant of power to a private
corporation may have served a useful purpose (maintaining prop-
er control over race meetings), the New York Court of Appeals
nevertheless held the delegation unlawful. The Court observed
that by issuing licenses, The Jockey Club was exercising "es-
sentially a sovereign power." 302 N.Y. at 224. Yet, its stew-
ards "are uofficers of The Jockey Club who are neither chosen
by, nor responsible to the State government." Ibid. The Court
concliuided that this declegation of sovereign powers to a private
corporation was unconstitutional:
In our view the delegation by tne Legislature of its
licensing power to The Jockey Club, a private corpo-
ration, is such an abdication as to be patently an
unconstitutional relinciishment of legislative power
in violation of section 1 of article III of the Con~
stitution of this State which provides: 'The legis-
lative power of this State shall be vested in the
Senate ana Assembly.'

Id. at 225. New York Courts have repeatedly reached the same

result in other cases.?i/ as have the courts of other

31/ See, e.y., Builders' Council of Suburban New York, Inc. v.
E‘i‘t of Yonkers, 106 Misc. 2d 700, 434 N.Y.S. 2d 566, 567

), aff'd, 79 A.D. 24 696, 434 N.Y.S. 24 45C (1980) ("An
abdxcatlon of legislative power to a 1~1vate party is unconsti-
tutional. Delegatxon of sovereign power is unauthorized."):
Farzaa v. Cicy of New York, 101 Misc. 24 598, 421 N.Y.S. 24

753, 757 (1 ) ("The Society is not an agency of the City of

New York and there is no legislative standa: 3 for the exercis«
or review of its power."); Podiatry Society of Ne: York v.

(Footnote cont'd.)
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jurlsiictions.EE/ The principle that sovereign governmental
functions cannot lawfully be delegated to private individuals
or corporations embraces not only the legislative function but
all sovereign powers of the State, including, specifically, the

/

police power.Z3/

(Footnote cont'd.)

2d 276, 279 (1974 “TT Jhe interpretation urged by petition
would result in an uncoustitutional delegation of governmental
powers to a prrivate corporation ...."); Fifty Certral Park West
Corp. v. Bastien, 60 Misc. 24 195, 302 N.Y.S. 20 267, 271
(1969), aff' ', 64 Misc. 24 911, 316 N.Y.S. 24 503 (1970)
("(Plermitting an interested private association to possess
what in effect would be legislative power is an unlawful dele-
gation of such legislative power.").

Recants of Univercity of New York, 78 Misc. 24 731, 358 N.Y.S.
) |

United Citizens Party of South Carolines v.
State Election Comm'n., 319 F. Supp. /84, 787
"Tt is a black letter rule now <o firm.y fixed
in legal encyclopedias that a legislature may
) legislative functions to private persons or asso-
ations."); Hetherington v. McHale, 458 Pa. 479, 486, 329 A.2d4d
254 (1974) ("[PJlersons who make governmental decicions

st] be either elected by the people or apiointed by the rep-
2sentatives chosen by the people."); Olin Mathieson Chemical
White Cross Store Inc., 414 Pa. 95, 9¢, 199 A.2d

i "

v

, 268 (1964) ("The vesting of a discretionary requlatory
over p ]

:

ices, rates cr wages, in pri.ate persons violates
3

al ccncept »f a democrotic socliety an

is constit
1d."):; Dade County v. State of

So. 72 ( I):\ ) ("t'".j:n_p exercilce

powers .... may legally be exerted
ymmissioned for that purpose The Constitution does not

)
ntemp'ate that essential governmental power or authority may
. I )

exercised by a corporate agency whose members are not duly

ymmissioned officers.").

~11 ' 2 - . L v » —_—
Patrolmen's Benevolent Ass'n v. City of New

fobin il e ol b B B e i el »tn
299 N.Y.5. 2d 986, 990 (1969) ("IGlovernmental

responsibilities cannot be surrendered by con-
ice power and public safety and are are

/. Seven Oal ¢, 18 N.J. Super. ; 87

modified on other grounds, 11

'sz‘-\‘u note cont 'A . \
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In sum, the police pcwer LILCO seeks to exerci~: re-
sides with the State of New York. It has not been and could
not be delegated to a private corporation such as LILCO.

2. Corporations May Exercise

Only Those Powers Expressly
Conferred Upon Them By the Stat*e

Corporations are state-created entities. Unlike nat-
ural persons, ccrpors .ions possess “nly those powers that have
been conferred on them by the state of their incorporation.zi/
When an issue arises as to the existence of a particular corpo-
rate power, some basis for that power must be found in the laws
under which the corporation operates. Corporate powers do not

exist simply because they are not expressly prohibi;ed.ﬂé/

(Footnote cont'd.)

2d 482: North Carolina Ass'n for Re.arded Children v. State of
North Carolina, 420 F. Supp. 451, 456 (M.D.N.C. 1976).

34/ Sce, e.g., Schwab v. E.G. Potter Co., 194 N.Y. 409,
71909); Robia Holding Corp. v. walker, 257 M.Y. 431, 438,
'1931) ("No corporation, public or private, ray exercise powers
not granted by the State ...."). Se» also 14 N.Y. Jur. 24,
"Business Relationships," §340 (1981) ("[Clorporitions, being
creatures of the iaw, have no powers except those conferred by
statute, directiy or indirectly.").

Moreover, 1t is clear that federal law cannot confer upon
LILCO powers that it does not have under the law of its incor-
poration. See 6 Fletcher, Cyclopedia of the Lu. of Private
Corporations, §2477 (Rev. perm. ed. 1979): "The powers
conferred on a corporation by its charter and the laws of tue
state creating it cannot be enlarged by federal statutes."”

35/ For a thorough discussion of these principles, see 6
Fletcher, Cyclopedia of Corporations §§ 2476-2486 (Rev. perm.
ed. 1979).
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LILCO attempts to stand reality on its head and contend that it

may do anything under the sun if there is no specifically ap-
pli-able, state prohibition. Thus, LILCO suggests that it may
imp.ement the Transition Plan unless expr~ssly prohibited by
State law from doirg so. In fact, LILTO has no power to adopt
and implement that Plan unless .t can identify an express or
implied basis for the exercise of that power in the New York

laws under which i+ exists.

LILCO's express powers are set forth n (i) section
11 of the New York Transportation Corporation Law (McKinney)
and (ii) section 202 of the New York Business Corporation Law
(McKinney). None of these expre:s powers authorizes LILCO's
Transition Plan or would even remotely permit LILCO's assump-

tion of the powers it purports to possess.}é/

3€/ Section 11 of the Transportation (orporation Law grants
electr:c corpcrations and gas and electric corporations the
nower to generate, acquire and supply electricity for heat or
power to light public streets, places and buildings. In addi-
tion, such corporations are empowered to acquire and dispose of
necessary machines and to transmit and distribute electricity
through saitable wires and otrer conductors. Such corporations
can use streets, public parks ard public places tn place their
poles, pipes and fixtures, but only with the consent of the mu-
nicipal authorities. These corporaticns also have power to ac-
quire real estate, for corporate purposes, but cnly in the man-
ner prescribed by the eminent dcmain procedure law. Thus, even
in areas necessary to the conduct of their businesases,
utilities can act only under express legislative grants of
power ‘'1d with tue consent of municipalities.

Section 202 of the Business Corporation Law sets f.rth
sixteen "general powers" that are common to all HJew York corpo-
rations (e.g., the power to have perpetual duration, to sue and
ve sued, to mak> contracts, to hold property a..d the like).
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Accordingly, if LILCO has any power to implement the

Plan, that power must be implied. Here, again, no basis for
LILCO's assumption of the State's police power exists. Al-
though corporations have implied authority to exercise powers
that are "necessary or convenient" to carry ouat their express
powers, a corporation has no implied authority to perform any
act that furthers its corporate interests.37/ The law is well
established that:
[a corporation] cannot, any more than can an individ-
ual, do acts prohibited by law or which are against
rublic policy. No charter power can be conferred
upon a corporation tec do such _acts, and no implica-

tion of such power can arise.38

Tris principle has been frequently appliedzg/ and is

37/ The doctrine of "implied powers" arose at common law.
Section 202(16) of the Business Corporation Law codifies thu
common law by providing that all corporaticons operating
thereunder may "exercise all powers necessary or convenient to
effect any or all of the purposes for which the corporation is
formed."

38/ 6 Fletchar. Cyclcpedia of Corporations §2491 (Rav. perm.
ed. 1979).

39/ See, e.g., dadlock v. Callister, 85 Utah 510, 39 P.24 1082
TT9357‘T"(?j%ere can bc no impliea powers to do any & 't which
is contrary to the statutes »r the public policy forming the
basic powers of the statutes."); United States v. Northern
Securities Co., 120 F. 721, 727 (1%03), affd, 193 U.S. 197

] atever powers the incorporators saw fit t. assume,
they must hold and exercise for the accomplishment of lawful
objects."). See alsn Security Trust & Savings Bank v. Marion
County Banking Co., 287 Ala. 507, 253 So. 24 17 (1971) (No ex-
press or implied corporate power exists tou engage in branch
banking in contravention of state policy against branch bank-
ing.); State v. Jefferson ..ke Sulphur Co., 36 N.J. 577, 178
A.2d 1329 (1962), cert. den. and app. dismd., 370 U.S. 158
(196.) (No expre¢ss or implied corporate power exists to clrcum-
vent state escheat policy.).
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dispositive of any claim by LILCO that it has an implied power
power to carry out tha Transition Plan or perfor: governmental
functions. As previously discussed, the Tenth Amendment re-
serves general police powers to the State. Under New York law,
the police power can be exercised only by the State or, upon
proper delegation, by its political subdivisions. T e police
power has not been, and could not be, delegated to LILCO. Ac~-
cordingly, the law ard public policy of New York preclude pri-
vate corporations from assuming the puiice power or from per-
forming governmental functions. The Transition Plan involves
the assumption of inherently governmental powers. Its imple-
mentation cannot, therefore, be sustained as an exercise of

LILCO's implied corporate powers.

In sum, New York corporate law does not grant LILCO
the authority to exercise the State's police power or to per-
form the governmental functions set forth in the Transition
P.an. Accordingly, LILCO cannot lawfully implement the Transi-

tion Plan.
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B. The Legislature F3s S ecifically

Delegated Particular Functions
Embraced By The Transition Plan
To State And Local Governments

A3 previously discussed, the New York Constitution
and the Municipa) Home Rule Law confer the State's general po-
lice power upon local goverawents. In addition, the Legisla-
ture has specifically authorized the State and/or local govern-
ments to engage in emergency planning and disaster resp: ise ac-
tivities and to exercise particular functions that ar~ essen-
tial elements of the Transition ”lan. That express delegation
forecloses LILCO's effort to discharge the same functions. The
St te's delegation of the powers in question may be seen from
two perspectives: ') the delegat.on of gener:l emergency
planning and response powers:; and (ii) the delegation of spe-

cific powers employed in emerjency situations.40/

40, LILCO's Transi ion Plan appears to assume that New York
State statutes must expressly nreclude it rrom exercising gov-
ernmental functions. See also LILCO October 15 Brief, at 1l.
Nothing could be further from the case. The State Legislature
has acted to identify those governmental bodies that have par-
ticular powers, arnd State courts have consistently held that
such positive :uthorization, even of governmental bodies, is a
precondition to the lawful exercis2 of governmental functions.
Moreover, the Legislature need not expressly idertify every
category of persons who may not exeircise certain functions; its
express grant of uthority to particular persons who may do so
is sufficient evidence of its intention. As previously
discussed, where the Legislature expressly grants such powers
to governmental entit.es, its actiun necessarily entails that
other entities, such as private corpcra* _.ons, have no such au-
thority. McKinney's Cons. Laws of N.Y., Statutes, 240; Combs
v. Lipson, 44 Misc. 2d 467, 254 N.Y S. 24 143, 146 (19647,
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1. Executive Law, Article 2-B,
Confers Broad Emergency Planning
Powers Upon State And Local
Governments

The Transition Plan inv»hlves emergency planning and
energency response. The New York Executive Law addresses the
distribution of powers held by the Exucutive Branch of the
State Government. Article 2-B of the Executive Law specifically
authorizes State and local governm: )t emergency planning activ-
ities and confers all such powers upon such governmental
entities.4l/ Article 2-B establishes a framework for State and
local cooperation in planning and preparing for emergency re-
sponses to all kinds of disasters, including, specifically, nu-
clear accidents at electric generating facilit:.s.%42/ Thus,
Article Z-B c.eates the Disaster Preparedness Commission
("DPC") and authorizes the DPC to coordinate ttra overall State
response to any disaster and to pr2pare a state disaster pre-
paredness plan (Sections 21 and 22). Article 2-B authorizes

each county and cit; to prepare disaster preparedness plans and

41/ The Contentions challenge functions related tc emergency
planning. The Executive Law is specifically cited as a bar to
LILCO's conduct of such functions in Contentions 5, 6, 7, 8 and
10.

42/ Section 20 of the Executive Law defines "disaster" to mean
an "occurrerce or imminent threat of widespread or severe dam=-
ages, injury or loss of life or property resulting from any
natural or man-made causes, including .... radiological acci-
dent ...." N.Y. Exec. Law §20.2.a (McKinney). Section 29-c¢
defines "radiological accident" to include an accident "occur-
ring at a nucleur electric generating facility." Id.
$29-c.1(c).



identifies areas of disaster prevention and response that such

plans should address (Section 23). The remaining sections of

Article 2-B address the delegatit of authority to react to,
rather than to plan f¢ y disaster. Again, these

template th iisaster operations will be under

jovernments wich State assistance when neces-

No provision of Article 2-B expressly authorizes any
rate corporation to engage 1in emergency response ac
.43 No section of Article 2-B authorizes any private cor-
y prepare or carry out emergency plans or to engage
ing and disaster reaction
he State Legislature had
yroad-scale

litiles




2. Tne Legislature Has Delegated
The Essential Functions Of The
Transition Plan To State Or
Local Governments

The Legislature has also delegated to the State and
local governments the authority to carry out the basic func-
tions contained in the Tramsition k.an. Each of the basic
functions in question is addressed by State statutes that ap-
portion such powers between State and local governments and

control the exercise of such responsibilities.

a. Declaration Of A Public
Emergency And Basic
Decisions Concerning
Protective Actions

Contentions 5 and 6 challenge LILCO's authority to
declare a public emergency, to activate sirens and direct emer-
gency brcudcac.s and to make basic decisuns concerning
protecitve actions. Contentions 5 and 6 reference the New York
Executive Law and the Penal Law. Article 2-B of the Erecutive
Lrw confers upon state and local governments the specific pow-
ers that LILCO purports t» exercise. Thus, §28(1) empowers the
Governor, under certain circumstances, to declare a disaster
emerjency by executive order, and §24 empowers chief executives
~f local governments to proclaim 2 lncal state of emergency or,
in the case of radiological accidents at nuclear generacing fa-
cilities, to roguest the Governor to declare such an emergency.

There is absolutely no suggestion in Article 2-B that a private
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corporation may take the extraordinary step of declaring a
public emergency and broadcasting its declaration to the gener-

al public.

Second, Article 2-B specifically authorizes the Gov-
ernor "or his designee" to direct local chief executives or
emergency services organizations to notify the public that an
emergency exists and to take appropriate protective actions in
the event of a radiological accident (§28(2)). Although ZILCO
claims that LERO is an "emergency service organization",
Article 2-B clearly specifies that even an emergency service
organization is empowered to communicate with the public about

emergency conditions only at the Governor's direction.

Third, Article 2-B specifies that State and local di-
saster preparedness plans may include systems for warning, and
plans for communicating with, endangered populations
(§8§22(3)(b)(3) and (5) and 23(7)(b)(3) and (5)). Similarly,
Article 2-B authorizes chief executives of local governments to
decide upon appropriate protective actinons and to promulgate
local emergency orders to protect life or property (§24(1)).
The ~ntire thrust of Article 2-B is to provide ample authority
to local jovernments to engage in divaster prevention and o
respond to actual disasters, calling upon the state for such

assistance as they may require.
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Article 2-B does not authoriz~ private corporations
to notify the public concerning emergencies, to establish emer-
gency warning systems, to decide upon appropriate protective
actions or, most fundamentally, to declare public emergencies

on their own say-so.

Finally, the Contentions also reference Penal Law,
§195.05 which states in material part: "A person is guilty of
obstructing governmental administration when he intentionally
«++. perverts the administration o>f law or other governmental
function ... by means of any independently unlawful act."
LILCO's unauthorized and unlawful usurpacion of powers express-
ly vested in the State and local governmerts falls squarely

within the embrace of this statute.

Similarly, Penal Law $§190.2%5 prohibits any individual
from acting as though he is a "publi~ servant or is acting with
approval or autnority of a public agency or department." This
is exactly what LILCO would do in declaring and broad:asting a
public emergency, in exercising "command and control” functions
and in making the sole "decision to notify and implement pro-
tactive actions for the general public." Plan, 2,1-1.2; OPID
2.1.1 at 5. It is hard to imagine anything that is more pre-
cisely akin to acting as a public servant than reccmmending on
an emergency broadcast system a general evacuation of a 160

square mile territory populated by more than 100,000 residents.
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b. Evacuation And Traffic
Control

Contentions 1, 2, 3, 4, 6, 9 and 10 challenge LILCO's
authority to carry out an evacuation, to dire-t evacuation
traffic and, in connection therewith, to manage evacuation cen-
ters. These Contentions reference the New York Executive Law,
the Vehicle and Traffic Law, the Transportation Corporation Law

and the Penal Law as well as Suffolk County and Brookhaven

codes. 44/

Article 2-B also empowers state and iocal govern-
ments, but not private corporations, to perform the evacuation
and traffic control functions set forth in the Transition Plan.
Article 2-B provides that emergency preparedness plans prepared
by State or local governments may include provisions for coor-
dinated evacuation procedures and controls upon ingress and
egress to and from disaster areas (8§22(3)(b)(6) and (13) and
27(7)(b)(6) and (13)). Local chief executives are viven ex-
traordinary powers concerning the prohibition and control of
pedestrian and vehicular traffic, and similar authority is
embraced by the executive order powers conferred upon the Gov-
ernor (§§24(1)(a) and (b) and 29-a(l1)). Article 2-B does not

zuthorize private corporations to control traffic, to set aside

44/ LILCO's lack of power to carry out these functions under
the Transportation Corporation Law and New York corporate law
is discussed supra, at pp. 52-55.
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existing governmenisl traffic controls, to establish or

implement evacuation procedures or to assume or share any pow-
ers specifically conferred upon State and local governments. By
vesting such powers in State and local governments, Article 2-B

clearly precludes other entit’es from exercising such powers.

Similarly, tl.e hew York Vehicle and Traffic Law vests
in the State "the exclusive power to cortrol the use of motor

vehicles on public highways." People v. Evans, 205 Misc. 886,

131 N.Y.S. 24 412, 414 (1954). Local governments may regulate
and control the streets and the flow of traffic only where ex-

pressly authorized to do so by the State legislature. See,

e.g., People v. Grant, 306 N.Y. 258, 260 (1954): "[S]treets

are subject ~xclusively tc regulation and control by the State
as sovereign, except to the extent that the legislature dele-
gates pcwer over them to political subdivisions and municipal
corporations." See also Article 35, Vehicle and Traffic Law;

People v. Scanlan, 27 Misc. 24 442, 211 N.Y¢.S. 24 635 (1961).

1f express statutory autrorizacion is required before local
government ofricials may direct or control traffic, such ex-
press authorization is clearly required before any private en-
tity, such as LILCO, can exercise such control. No such delega-

tion to private corporations exists.

The same point is demonstrated by Title VIII of the

Vehicle & Traffic Law which defines the respective powers of
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the State and local authorities to regulate traffic. Title
VIII delegates the power to regulate traffic to specific gov-
arnmental authorities: the State Department of Transportation
and other state authorities (Art. 36, 37); public authorities
and commissicns (Art. 38); cities and villages (Art. 39); Coun-
ty Superintendents of Highways (Art. 40); towns (Art. 41):
local authorities and school districts (Art. 42); ana County
traffic safety boards (Art. 43). In each case, specific legis-
lative authority supports each government's traffic control
powers. No corresponding Article gives any such authority to
private corporations. Again, it is clear that the Legislature
did not intend that private corporations shculd have or exer-

cise such powers.

Scveral other sections of the Vehicle and Trafiic Law
either confer specific traffic control functions upon civil au-
thorities but not private corporations or, alternatively, pro-
hibit unauthorized persons from performing such functions.
Thus, Section 1110 requires obedience to "official
traffic-control devices ... unless otherwise directed by a
traffic or police officer." LILCO's Transition Plan presup-
poses that LILCO employees will direct traffic and "facilitate"
the flow of traffic without regard to existing traffic light
patterns. See Appendix A, III-1ll. Such actions are contrary

to §1110 and are unauthorized.45/

45/ See €.g., FEMA comments: "[T]raffic control guides will
not be able to put signals on "flashing" opera“ion .... This is

(Footnote cont'd.)



Section 1602 of the Vehicle and Traific Law autho-
rizes "police officer(s) or other person(s) empowered to regu-
late traffic at the scene" to regulate traffic in an emergency.
That Section does not empower private individuals or corpora-
tions to perform gucia functions unless they are "empowe—-ed to
regulate traffic"; moreover, §1602 clearly indicates hat due
authorization is required before a person can lawfully perform
emergency traffic control functions. LILCO intends to perform
emergency traffic control functions, but it offers no legal

basis for its authority to do so.

Finally, it is clear that State law prohibits LILCO's
inctended use of trail blazer signs, cones and barriers to
“channel," "facilitate" or "direct” traffic. LILCO asserts
that trail blazer signs are to be located along every major
road to mark escape routes for evacuees fleeing the EPZ. See
Appendix A, IV 10. Section 1114 of the Vehicle and Traffic Law
specifies that "No person shall place, maintain, or display

upon or in view of any highway any unauthorized sign, signal,

(Footnote cont'd.)

a disadvantage since existing signals may be counte: to the
control strategy the guide is trying to implement. The confu-
sion which may be generated by traffic signals differing from
traffic control guide strategies could red ce intersection ca-
pacity and increase evaluation time." Element by Element Re-
view of the LILCO Transition Module attached to June 23, 1983
Letter of Richard Krimm. Assistant Associate Director of FEMA,
to Edward L. Jordan, Director, Division of Emergency Prepared-
ness and Engineering Response, NRC, p. 2.
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marking or device which purports to be or is an imitation of or
resembles or is likely to be construed as an official traffic
control device ..., or which attempts to direct or regulate the
movement of traffic." Each of LILCO's traffic direction and
control devices -- trail blazer signs, cones, barriers and
parked cars on nublic highways -- falls with several clauses of

this prohibition. Each is therefore imp<rmissible.

Finally, as previc usly noted, §§190.25 and 195.05 of
the Penal law prohibit (i) acts which purport to be those of a
public servant and (ii) the perversion of governmental func-
tions through unlawful acts. Pursuant to the Transition Plan,
LILCO employe¢s would act as thcigh they were policemen and
government officials, directing a general evacuation and con-
trollirg traffic. The actions here challenged clearly fall

within the scope of these prohibitions.

C. Other Protective Actions

Contentions 6, 7 and 10 challenge LILCO's authority
to make decisions and official recommendat.ons for protective
actions in the 50-mile EPZ and to exercise law enforcement
functions at relocation centers. Those Contentions reference
the Executive Law, the Vehicle and Traffic Law, the Transporta-

tion Corpeoration Law and the Penal Law.

- 66 -



4 o i SRR AR SR e i

A= indicated above, LILCO proposes to assume respcn-
sibility for making protective action recommendations regarding
the production, consumption, use, storage and divposal of food,
milk and water in the 50-mile ingestion patiway EPZ. In doing
so, LILCO intends to exercise authority which has been dele-
gated by the Leg. zlat .re to specific State and local officials

and administrative agencies.

The principle aspects of this function are precisely
addressed by Articlé 2-BR. Thus, Article 2-B gives both State
and local governments broad powers to respond to disaster situ-
ations (§§22.3.b and 23.3.b). Moreover, in the event of a
duly-declared emergency, any local government chief executive
is empoweredi to promulgste local emergency orders to protect
life and property. Section 24.1. Thus, locul chief executives
are expressly granted the very powers that LILCO has purportea
to exercise; [TLCO's usurpation of such powers is an attempt t.
negate the statutory allocation of authority deliberately cho-
sen by the State Legislature. Moreover, Article 2-B imposes
substantive and procedural safeguards upon any local emergency
order issued by local chief executives. See §§ 24.1.f and 24.2
and 3. These limitations underscore the Legislature's concern
-bout the exercise of emergency powers; LILCO, however, assumes
the power to act in this arca, subject to no limitations other

than those it itself accepts.



LILCO's actions also would violate other State stat-

utes not sp.cifically referenced in the Cuntentions but clearly
pertinent to the lecal authority issue.46/ The purpose of
LILCO's protective action recommendations would hbe to protect
the public health from the «ffects of radiation exposure to
food-producing livestock, crops and water supplies. However,
the Legisl=ture has specifically empowered the State Departmen:
of Health to "supervise and regulate the public health aspects
of ionizing r:diation and nonionizing electromagnetic radia-
tion...." N.Y. Public Health Law, §201(1)(r) (McKinney). In
thiz conne~tion, the Department's Public Health Council, as
part of its .uthority to develop and amend the State's Sanitary
Code, has been empower~d to "establish regulaz*ions in respect

to ionizing adiation and nonionizing electromagn2tic radia-

tion..."; id. §225(5)(p): to "autuorize appropriate officers
and agencies to ... render such inspection and other radiation

proteccion services as may be necessary in tne interest of pub-

lic health, safety and welfare..."; id. §225(5)(q): and to
"prescribe the qualifications of ... radiation safety offi-
C-’I‘So--",‘ ido §225(5)(b)0

In addition to these general powers in connection

with radiation protection, the Departvment has been delegited

46/ These statutes are at issue in the litigation now pending
before the Supreme Court of the State of New York, Suffol™
County. See Cuomo v. LILCO, Consolidated Index No. 84-4615.




particular authority over the publi~ health aspects of food
exposed to radiatior = Section 206(1)(k) of the Public Health
Law authorizes the Commissioner ' Health, with the advice and
assistance of the Commissioner of Agricu.ture and Markets, to
"establish rules and regulations to require such treatment of
focd or food products ... as may be necessarv for protection of
the public health against the hazards of ionizing radiation.”
Id. §206(1)(k). Thus, LILCO's plan to assume responsibility

for making its own protective action recommendations regarding

food in the ingestion pathway zone would usurp the Pepartment

of Health's authority over this subject.

LILCO's intention to make protective action recommen-
dations concerning water constitutes a similar usurpation. The
Legislacure has empowered the Department to "supervise and reg-
ulate the sanitary aspects of water supplies ... of the state."
Id. §201(1)'1). 1In this regard, the Department "may make rules
and regulations for the protection from contamination oif any or
all public supplies of potable water and water supplies of the

state. .". 1Id. §1100 (1).

LILCO's Transition Plan would also require LILCO to
iitrude upon authority delegated to the Commissioner of Agri-
culture and Markets over the sanitary aspects of food and miik.
The Legislature has empowered the Commissioner to "[clo-operate

with local hea.th departments and other local agencies in
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preventing the production, manufacture, sale or offering for
sale of ... deleterious or unwholesome food...". N.Y. Agricul-
ture and Markets Law, §16(24). 1In addition, the Commissioner
has specific authority to protect and promote "the health and
welfare of the people of [the] state by inspecting, regulating
and supervising the sanitary quality of milk and creanm
distributed, consumed or sold‘within [the] stite...". 14.

§71-1(1).47/

Thus, LILCO's plan to assume responsibility for
protecting the public from unsafc or unwholesome food, milk and
water resultir: from a nuclear accident at Shoreham would con-
stitute an exercise of powers given to the Departments of
Hezlth and Agriculture and Markets concerning .uch subjects.
LILCO's plan also involves an invarion of authority delegated
to local aovernments. Specifically, local boards of health in
cities, towns and villages have been authorized to enact requ-

lations "necessary and proper for the preservation of life and

47/ See also Agriculture and Mar:ets Law, §16(35) (authorizing
the Commissioner *o "[ilnvestigate, inspect and supervise all
sanitary aspects relative to the production, processing, sale
and distribution of milk and milk ~roducts"); id. §254'9)
(vesting the Department of Agriculture and Markets with power
"to supervise and regulate the entire milk industry of New York
State, including the production, transportation, manufacture,
storage, distribution, delivery and sale of milk and milk prod-
ucts in the scate of New York,"); and id. §46-9 (charging Com-
missioner with the duty, inter alia, of promulgating rules and
regulations relating to the manufacture, processing, dist.ibu-
tion and sale ot milk and milk products and the sanitary as-
pects thereof).




health" which are not inconsistent with the Sanitary Code.

N.Y. Public Health Law, §308(d) (McKinney). See also id.

§228(2), §347(1), §352(2). Local heaith officers are also em-
owered to maintain sanitary supervision over and to enforce
the Public Health Law and Sanitary Code within their ju-

risdictions. Id. §324. Saee also id. §352(2), §366(1), §395.

In sum, LILCO intends to usurp authority which the
Legislature has chosen to delegate to particular State and
local agencies. Neither article 2-B nor the Public Health Law
nor the Agriculture and Markets Law provides for a wholesale
transfer of the power to protect the public from unsafe »5od,
milk or water to any private corporation. Such a transf-»r of

authority cannot ne implied.

d. Re-entry And Recovery

Contention 8 challenges LILCO's authority to make de-
cisions and issue official re.-»mmendations concerning ra-entry

and recovery. Contention 8 references the Executive and Penal

Laws.

Article 2-B confers specific powers upon State and
loccal governments concerning the re-entry and recovery process.
Article 2-0 specifically provides that disaster preparedness
plans which State and local governments may adopt shall address

"recovery and redevelopment after disaster emergencies"
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(§§22(3)(c) and 23(7)(c)). Thus, Article 2-B recognizes that

the recovery aspect of disaster response is within the purview

of local governmental powers.

Article 2-B also avthorizes local governments to pre-
pare local recovery and redevelopment plans after a sta* di-
saster emergency has been declared. Article 2-B specif. .ily
provides th.t any plan sc adopted "shall be the official policy
for recovery and redevelopment within the municipality”
(§28-a(7)). Notwithstanding such authorization, the legisla-
tive bodies of such municipalities are expressly authorized to

determine that such plans are unnecessary or impractical

(§28-a(i)).

Article 2-B does not assign any responsibility to
private corporations for recovery or re-entry operations nor
does it authorize such private bodies to perform any such ac-
tivities. Notwithstanding the provisiors of Article 2-B, LILCO
s2eks to have its Transition Plan recognized as the official
recover' policy for Suffolk County; pursuar. to that Plan,
LILCO would assume the power to act in place of State and local

governments and to usurp governmental preroga*tives.

Moreover, LILCO's actions in an offi~cial capacity are
themselves unlawful and would, independently, violate §§ 190.25

and 195.05 of the Penal Law.
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In sum, State and local governments have general

emergency planning authority pursuant to their Constitutional
police power. The exercise of that authority is addressed by
Executive Law, Article 2-B. Article 2-B confers no general
emergency planning authority upon private corporations. More-
over in vesting such powers in stat: and local governments, Ar-
ticle 2-B necessarily precludes any independent exercise or as-

sumpt ion of such powers by a corporation, such as LILCO.

More specifically, Article 2-3 and other State stat-
utes expressly confer upon State and local governments the
power to carry out the functional components of the Transition
Plan that the Scate and County challenge. These legislative
enactments clearly preclude LILCO's intended usurpatior. and ex-

ercise of these governmental functions.
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Cs LILCO Offers No Credible Authority To

To Suppor. Its Attempted Implementation Of
e Transiticrn Plan

In the face of established authority that limits the

exercise of the State's police power to the State and its ~u-
thorized municipalities, in the face of the established doc-
trine that the State cannot delegate its inherent powers to a
private entity, in the face of the hornbook rule that corpora-
tions have only those nowers conferred upon them by the Legis-
lature, in the face of comprehensive State enactments governing
the exercise of emergency planning and response powers, and in
the face of numerous other specific legislative enactments con-
ferring particular aspects of tl. police power upon the State
and local governments, LILCO's Transition Plan offers the slen-
derest reed imaginable to support its leogal authority to carry
out the Transition Plan: a single pkrase from a sub-paragraph
contained in the statement of policy that constitutes the pref-
ace to Article 2-B of the Fxecutive Law, N.Y. Exec. Law §20

(McKinne ). The phrase in question is as follows:

It shall be the policy of tre state that:

e, s.ate and loca. plans, organization ar-
rangements, and response capability
requiresd to execute the provisions of this
article shall at all times be the most ef-
fective that current circumstancer and ex-
isting resources allow.

N.Y. Exec. Law, §20(1)(e) (McKinney). LILCO ar-arently asserts

that LILCO may usurp the State's police power because, in

- 74 -




LILCO's view, such usurpation is necessary to insure that
"state and local plans" shall be the "most eff:ctive *ha' cir-

cumstarces and existing rescurces allow."48/

LILCO's position has two basic problems. First, the
language in question appears in the statutory statement of pol-
icy that precedes Article 2-B. It is well established that
statutory preambles and policy sections do not constitute oper-
ative sections of a statute and do not cornfer powers not other-

wise grant.d by specific provisions. See Association of

American Railroads v. Costle, 562 F.2d4 1310 (D.C. Cir. 1977):

U.S. v. One Solid Gold Object, 208 F. Supp. 99 (D. Nev. 1962);

Jacobson v. Massachusetts, 197 U.S. 11 (1905): Bissette v.

Colonial Mortgage Corp., 477 F.2d 1245 (D.C. Cir. 1973); 1A

SANDS, Statutes and Statutory Construction, §§20.03, 20.12 (4th

ed. 1972 and 1984 Supp.). That point aside, it is simply be-
yond belief that the New York Legislature would have effected a
major change in the allocation of yovernmertal powers through a
phrase in a statement of policy that hze no counterpart in the

substantive provisions of Article 2-B.49/

48/ Plan 1.4-1.

49/ Section 20(i)(e) specifically refers to execution of "the
provisions of this article." Thus, by its terms, it requires
reference to the substantive provisione of Article 2-B to have

any meaning: those provisions do not authorize LILCO's intended
actions.
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Second, LILCO misreads the statutory provision in
question. As previously discussed, Article 2-B confers no au-
thority upon private corporations and, indeed, Aemonstrates
that only State and local governments can exercise the police
power. Section 20 of Article 2-B States certain general state
policies including the proposition that "3 tate and local plans,
organizational arrangements, and response cepability" shall be
as effective as "cvrrent circumstances and resources permit."
Section 20(1)(e) contains no reference to private corporations.
It certainly does not authorize LILCO to do anythinq.ég/ More-
over, LILCO simply misreads the section: the words “plans",
"organizational arrangements" and "response capability" are all
modified by "state and local," terms which are used throughout
Article 2-B to refer to governmental entities. Thus, in each
case, "plans," "organizational arrangements” and "response ca-
pability" refer to governmental responses; t ey do not consti=-
tute some short-hand authorization of private corporations to

exercise public functions or to usurp government powers.

EQ/ Section 20.l.e, on its face, is not substantive and does
not confer particular powers upon local governments or private
corporations. Moreover, far from conferring powers upon any
corporation, it is clear that the statement of policy was in-
tended to underscore the primary authority of local governments
to deal with local emergency plannirg e“forts. This fact is
established by the Memorandum of the State of New York Execu-
tive Chamber filed with Senate Bill No. 7265-B, the Senate ver-
sion of Article 2-B. This Memorandum, contained within the
bill wrapper for Article 2-B, emphasizes the leading role
assigned to local governments in emorgency planning.
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In sum, Executive Law, Art ‘le 2-B, does not autho-

rize LILCO's implementation of its Transition Plan. Article
2-B allocates emergency planning and disaster response powers
among 3tate and local governrental entities. It confers no
such power upon LILCO. LILCO's attempt to find such authority
in Article 2-B is simply frivolous.

VI. THE BOARD SHOULD DECLINE TO RULE ON
THE "LEGAL AUTHORITY" ISSUES

This Board has invited the parties to address the
issue of what the Board should do if there is no decision from
a New York State court at the time the Board's Initial Decision
on other emergency plani.ing contentions is issued. The State
and County submit that the proper course is clear: the Board

must await the State court's ruling on these issues.5l/

First, sound principles of comity compel this Board to
wait until a State court decision on legal authority issues is
rendered. NRC decisions express a strong preference for NRC
boards to avoid attempting to decide State law issues, particu-
larly where (as in this instance) there is a competent State
tribunal which is addressing the same or closely related i=s-

sues. Sec Northern States Power Co. (Tyrone Energy Park, Unit

51/ The County and State will only briefly address this issue
in the instant discussion since in large part the Board is a1~
ready familiar with our views. See, e.g., County/State
September 24 Brief, at 13-23.
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1), ALAB-464, 7 NRC 372, 374 (1978); Cleveland Electric

Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),

ATAB-433, 6 NRC 741, 748 (1977):; Consolidited Edison Co

(Indian Point, Unit 2), ALAB-399, 5 NRC 1156, 1166, 116%-70

(1977): id., ALAB-453, 7 NRC 31, 37 (1978).

Further, ceferral of a decision by this Board is espe-
cially sppropriate in this case. The legal authority issues go
to the very core ¢f the governmental authority of the State of
New York, that is, the State's "power" to protect the health
and safety of persons within the State's territorial domain.
The continued vitality of concurrent state ‘judicial and federal
administrative systems requires this Board's deference to
ongoing State court proceedings, particularly where those state
court proceeding was initiated at the Board's behest. Inter-
ference with the orderly and comprehensive disposition of the

state court litigation should be avoided.

Second, and related to the foregu;ﬂé. NRC boards have no

expertise in deciding State law issues.32/ Presumably this

.

52/ Courts accord weight to the interpretation placed upon a
statute by an agency charged with its administration. See
enerally NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75
%T . Resolution of the State law legal authority issues do
not, however, involve this Board's 1aterpretation of its
gove.ning statute nor does the resc ution of those issues call
upon this Broad s administrative expertise. The legal authori-
ty issues involve the construction and application of New York
State laws; New lork State courts have the expertise, compe-
tence and jurisdiction to interpret those laws.
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improperly removing the State cnurt case, LILCO delayed prog-

ress by at least several months.

Given its own role in causing delay of the State court
proceeding, LILCO should not anow be heard to complain about po-
tential delay in resolution of the legal authority -ontentions.
Rather, now that the S“ate court has f'rally got the issues be-
tore it in a posture suitable for decision, this Board should
foliow NRC guidance and await that Court's decisic1.55/ Indeed,
this Board can do much to expedite the ftate court proceeding
by stating clearly that this Board will not address the legal
authority issues bu. rathe: will wait for a State court ruling

on those matters.

Footnote cont'd.)

which made it abundautly clear that LILCO's attempted removal
was improper. The County specifically informed LILCO's counsel
of this precedent shortly after filing the State court suit in
an 2ffort to head off any attempted removal and the inevitable
ensuing delay. LILCO ignored our efforts.

55/ LILCO has urged that if this Board does await a State
court de:ision, it should rule that a decision on Contentions
1-10 is not material *o an overall emergency planning decision,
suggesting also that Intervencrs have : 5t carried their burden
of going forward. See LILCC October 15 Brief, at 7-12. This
argume it 1s absurd. As we have demonstrated supra, the burden
clearly is on LILCO to go forward to demons:.rate ‘ts afficma-
tive legal authority to implemer* the Plan. It has known of
this burden since at ieast mid-1983 but has chosen, for its own
reasons, not to seek vindication of its alleged authority in
the appropriate fc:'m -- the New York Sta‘e courts. Any »d=-
verse cuasequences that flow from LILCO's inability to estab-

lish its legal authority result from its ocwn decision not to
act.




Moreover, in the present cas:, this Board has no au.lority
or jurisdiction to decide these issues f state law. LILCO
sought to remove the State Jdeclaratory judgment cases to feder-
al court. 1Its basis for removal was its assertion that the
State law issues were federal questions that were within the
jurisdiction of the federal courts. The U.S. District Court
refuted this argument; that Court held that the legal authority
questions presented issues of state law that could not be de-
cided byt he federal court. The state law gq..“stions were be-
yond the jurisdic*ion and powers of that court to decide. This
Board's juridiction to resolve state law questions does not ex-

ceed the jurisdiction of the U.S. Tistrict Conurt.

Finally, LILCO has suggested that the State court dezision
may not actually resolve the contentions and that for this rea-
son the Board should proceed to a decision. LILCO Octoker 15
Erief, at 15-16. This is totally wrong and merely underscores
LILCO's lack of v .derstanding of the thrust of Contentions
1-1u. These contentions concern the police power and thie Coun-
ty/State view that settled principles of law prohibit LILCO
from exercising the police power. The same basic issue is
pending in State court. Thus, a State court decision certainly
will address the same fundamental arguments which underlie Con-
tentions 1-10. Thus, a State court decision will provide an
authoritative decision on New York legal principles which this

Becard should welcome.
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In sum, since at least January 1984, this Board has urged
parties to seek a State court resolution of the legal authority
issues. We appear now to be nearing such a decision, albeit
after much unfortunate delay. This Board must now adhere to
its prior view and wait for that decision.

VII. THE CAPABILITY TO CARRY OUT THE ACTIVITIES ENUMERATED

IN CONTENTIONS 1-10 IS NECESSARY PURSUANT TO NRC
REGULATIONS IN ORDER TO OBTAIN AN OPERATING LICENSE

The Board has requested the parties' views on whether
LILCO must be capable of performing the activities which are
contested in Contentions 1-10 in order to obtain an operating
license. For reasons described below, the County and State
submit that a capability to perform all these actione is clear-
ly required under the NRC's regulations. Thus, LILCO's "imma-

teriality"” deferse must be rejected.

The specific actions which are contested in Contentions

1-10 may be summarized as follows:

Contention Action(s)

1 Guiding traffic.

2 Blocking roadways, erecting barriers
in roadways, and channeling traffic.

Posting traffic signs on roadways.
Removing obstructions from public
roadways, including towing private
vehicles.

Activating sirens and directing the
broadcasting of emc¢rgency broadcast




system messages.

6 Making decisions and recommendacions
to the public concerning protective
actions.

7 Making decisions and recommendations

tc the public concerning protective
actions for the ingestion exporure

pathway.

8 Making decisions and recommendations
to the public concerning recovery and
reentry.

9 Dispensing fuel fromr tank trucks to
automobiles along roadsides.

10 Per forming a: vers ~ontrol at the EOC,
the relocation centers, and the EPZ
perimeter.

First, regarding Contertions 5-8, TLILCO has not asserted
that its immateriality defense even applies. Indeed, in its
August 6 Summary Disposit:on Motion, LILCO limited its immate-
riality defense to Contentions 1-4, 9 and 10. See LILCO August
6 Motion, at 3, 51-53. See also LILCO October 15 Brief, «t 2.
The apparent reason for LILCO's having so limited its immateri-
ality defense is that it is absolutely clear that federal regu-
lations require a capability to perform the functions discussed
in Contentions 5-8:

- Concerning siren activation (Contention 5), LILCO has

agreed that this is required by 19 CFR Part 50, App.
E, IVODOJ' by WRBG‘OGS" po 3- 3, and by PEMA-43
Standard Guide for the Evaluation and Notification
Systems for Nuclear Power Plants, Ex. E.6.2. See

LILCO August 6 Mot.un at 63.

-- Concerning broadcasting emergency messages (Conten-
tion 5), 10 CFR § 50.47(b)(5) spacifically requires a
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capability "to provide early rotifi~cation and clear
instruction to the populace"” within the | ume EPZ.
See also NUREG-0654, II.E, esp. subparts 5 and 6,
and Appendix 3.

== Concerning making decisions and recommendations to
the public regarding protective actions in the plume
exposure and ingestion exposure EPZs (Contentions 6
and 7), 10 CFR 50.47(b)(10) and NUREG-0654, § II.J,
specifically require that there be a range of protec-
tive actions which can be sug _ ested to the public.

- Concerning recovery and reentry (Contencion 8), 10

CFR § 50.47(b)(13) and NUREG-0654, § II.M, specifi~-
cally require a capability o implement recovery and
reentry operations.

Second, LILCO has asserted its "immateriulity" defense
with respect to Contentions 1-4, 9 and 10, urging that even if
the actions specified in these contentions cannot be carried
out, the Board should still find the Plan to be ad quate.
Suffolk County and the State of New York have already largely
addressed this alleged defense. See September 24 County/State
Brief at 101-18 and the affidavits referenced therein. This
prior discussion, in our view, documents that federal regula-
tions do require that LILCO have the capability of performing
these functions. However, for the sake of completeness, the

County and State reiterate and expand upon certain of these

matters below.36/

56/ The County and State will not reiterate the full scope of
these prior arguments in this Brief. Rather, to avoid complete
duplication, we refer the Board to pages 101-18 of our
September 24 Brief.
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Contentions 1-4, 9 and 10 concern LILCO's plan during a
Shoreham emergency to control traffic and otherwise to assist
motor’sts who may be attempting to evacuate, to remove roadway
obstacles, to dispense fuel, and to provide access concrol at
- the EPZ perimeter and other locations. By its immateriality
defense, LILCO is essentially asking this Board to license
Shoreham with no plan or even capability to perform any of the
foregoing traffic- and access control-re.ated functions, de-
spite the unqualified assertions of the existing LILCO Transi-
tion FPlan (which has been the focus cf litigation for ovir one
year) that those functions will he implemented. Thus,
according to LILCO's new argument, contrary to the statements
in its own Plan, all that really needs to be done if there is a
serious accident at Shoreham is to notify the public of the

emergency and then let the people take care of themselves.

LILCO's argument also necessarily encompasses the further
contention that this Board can find adequate preparedness which
cor forms to 10 CFR § 50.47 even though there is no capability
at all to provide assistance to evacuees during an emergency.
Thus, for example, even if serious traffic problems developed
during a Shoreham emergency and even if implementation of traf-
fic con‘rol measures could reduce evacuees' exposure to
health~threatening radiation, LILCO now argques that its Plan is
adequate without even the capability of implementing any
traffic-related actions that may be necessary to assist

evacuees.
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LILCO asks this Board to approve LILCO's Plan even assum-

ing there is no capability at all for LERO “o provide any traf-
fic control assistance during an emergency; no capability at
all to remove any roadway obstacles: no capability at all to
fuel cars which have run out of gas and thus constitute traffic

impediments; no capability at all to co'.trol traffic or access

into the the EPZ at the EPZ boundary; and no capability at all
to provide access control at other locationa.ég/ To our knowl-
edge, there is no nuclear p’ant in the United States which has
an offsite emergency response organization that lacks the capa-
bility to take actions to assist in evacuuting the public if
there is an emergency. Yet, that is what LILCO is asking the
Board to approve. 1If the legal standard for adequate prepared-
ness under the NRC's regulations is, as LILCO suggests, merely
a capability of notifying the public, and then letting the pub-
lic take care of itself, then why require an emergency plan at

all?

LILCO's argument does not represent the appropriate legal

standard. Rather, Section 50.47(a)(l) cequires reasonable

59/ Suffolk County and the State of New York contest whether
such a response could be deemed adegrate, thus clearly
precluding summary disposition due to the existence of macerial
facts in dispute. See Statement of Material Facts in Dispute,
Attachment B to County/State September 24 Brief, 9 4. 1If the
Board is going to consider the merite of LILCO's argument,
these factual disputes require that an evidentiary hearing be
held. See discussion in Section I, supra.
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assurance that adequate protective measures "“can and will be

taken" in the event of a radiological emergency. An emergency
may present a multitude of possible accident scenarios, making
rigid protec-tive action proposals unsatisfactory. It is essen-
tial for adequate preparedness that there be a flexible capa-
bility to respond to whatever events reasonably may be expected
to occur, including adverse traffic conditions, which certainly
are a reasonably foreseeable occurrence if evacuation is recom-
mended. See, e.g., NUREG 0654 Appendix 4, at 4-5, 4-6. This
is particularly true wihen it is remembered that an EPZ evacua-
+ion after a Shoreham accident may involve movement of upwards
>f 150,000 persons (and even more when shadow evacuees are in-
cluded). That is why it is inconceivable that this Board or
the NRC corld seriously consider approval of a plan where there
is no participatinc entity that has the authority and capabili-
ty to implement traffic control measures or the other actions
that are the subjects of Contentions 1-4, 9 and 10.

VIII. THE LILCO "REALISM" DEFENSE SHOULD
BE SUMMARILY REJFCTED

Suffolk County and the State of New York submit that the
Board's invitation for further briefing pertaining to the "re-
alism" issue should be withdrawn. The Board has asked the par-
ties to speculate whether an unplanned response to a Shoreham
emergancy by the County or State "would result in chaos, confu-

gsion and disorganization so as to compel a finding that there
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is no 'reasonable assurance that adequate protective measures

can and will be taken in the event of a radiological emergency'
at Shoreham." October 22 Order at 3-4. In our view, no possi-
ble benefit could result from such speculation and, certainly,
based on such speculation, there could be no reliable finding
of fact at all, much less one that there is reasonable assur-

ance that adequate protective measures will be taken.

Beyond what the “ounty and State already have stated
regarding the "realism" defense (County/State 3eptember 24
Brief, at 88-101), there is little more to add. Indeed, in our
previous filing, we highlightei the impossibility of predicting
how such an alleged "response" would affect the overall re-

sponse to an emergency. Thus, we stated:

[T)his Board is asked by LILCO to decide
that, because there will allegedly be some
kind of ad hoc County or State emergency
response, there is a basis for making ade-
quate protection findings (under 10 C.F.R.
§ 50.47(a)(1l)) or adequate compensating
measure findings (under 10 C.F.R. §
50.47(c)(1)). See LILCO Motion at 4/-49.
This argument is absurd. The record is
barren of evidence regarding what this al-
leged County or St-lLe "response" would be
or how it coull possibly be effective.
Would County personnel with no training at
ail take over LERO functions? How could
that "response" provide adequate protec-
tion? Would State police with no training
whatever be assumed to "respcnd" in any
meaningful sense of that word? Indeed.
what does "respond" mean as used in LIICO's
Motion? No one knows. Indeed, LILCO does
not even allege what particular acts the
governments would perform. Accordinaly,
the.e is no possible basis for this Board




to find that such unspecified "responses"
could conceivably work. 80

And how can one predict whether a "response"” will result in
chaos, etc., when there is no evidence of what that alleged re-

sponse is going to entail?

The County and State believe this "realism" issue clearly
has no merit at all. The word "realism"” is itself a misnomer
here, for the true realism is that existing County law does not
permit any response and the State of New York is not about to
permit LILCO to usurp the police powers. However, in the aver:
the Board believes this issue to be worthy of decision on the
merits (i.e., speculation ac to the nature of the "response,"
the potential for chaos, etc.), an evidentiary hearing is nec-
essary since the speculation called for by *he Board's question

is clearly factual in nature.&l/

60/ County/State September 24 Brief, at 99.

61/ The Roberts Affidavit, the Palomino Affidavit. and the
Statement of Material Facts in Dispute make clear that the ade-
quacy of such an alleged ad hoc reosponse is a matter in dispute
“hich precludes summary disposition or any resolution of the
"realism" defense raised by LILCO (other than outright rejec-
tion) without an evidentiary hearing. LILCO's assertion that
the State or County could perform various acts if they so chose
further highlights the factual speculation embodied in the
LILCO argument. See, e.g., LILCO Statement of Material Facts
as to Which There is No Dispute, 99 2-4, 6. The County and
State dispute that the State and County could or would do such
acts. Sce Statement of Material Facts in Dispute, Attachment B
to County/State September 24 Brief, 9¢ 3, 5-7, 9. Thus, aside
from all other defects, LILCO, as the moving party has plainly
failed to show how this alleged "response" would eliminate all
genuine issues of material fact so as to permit a Board finding
without an evidentiary hearing. See, e.g., Cleveland Electric

(Footnote cont'd.)
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The County and State do not urge that the Board convene a
further evidentiary hearing. Rather, there are compelling rea-
sons why the Board should not engage in the speculzcion urged
by LILCO and should, instead, immediately reiject LILCO's "real-
ism" theory. These reasons are set out in detail in our
September 24 Brief (see pages 88-101), some points of whirh are

summarized below.

First, there is no reliable factual basis for LILCO's
claim that the State and County will participate in the imple-
mentation of LILCO's Transition Plan.$2/ Nowhere is it
established, on cr off the record, that there will be a govern-
mental response to an emergency at Shoreham that will be, in

any sense, meaningful for purpcses of this proceeding. As this

(Footnote ~ont'd.)

Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 752-54 (1977).

62/ 1In its August 6 Motion, LILCO asserts as an "undisputed
fact" (LILCO August 6 Motion at 42) that the State and County
wil! respond to an emergency at Shoreham. LILCO claims that
“[tlhere is no question" as to such response (id. at 43); it is
"established on the record" (id. at 44):; indeed, "there is as-
surance that governmental resources -- and legal authority =--
would be made available" (id.). The County and State specifi-
cally disputed LILCO's assertion. See Statement of Material
Facts in Dispute, Attachment B to County/State September 24
Brief, 99 1, 3. The dispute over LILCO's factual assertions
clearly precludes the grant of summary disposition. See, e.qg.,
Pennsylvania Power & Light Co. (Susquehanna Steam Electric Sta-
tion, Units 1 and 2), LBP-81-8, 13 NRC 335, 337-38 (1981).
Again, if this realism defense is not rejected outright, a fur-
ther evidentiary hearing is required.
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Board well knows, the State and County have deveioped no
emergency plans for implementation in the event of a Shoreham
emergency. Merely having some undefinable number of
unidentified persons "showing up" somewhere during an emergency
is obviocusly not the kind of "assurance" of adequate offsite
protection that the regulations demand as a prerequisite for
granting an operating license for Shoreham. Yet, that is the
most that any State or County official allegedly has offered --
to provide aovernme:'t resources on an unplanned, ad hoc basis,
if and when an e¢mergercy at Shoreham may occur. Under the
NRC's regulations, such an ad hoc response could never be con-

sidered adequate.

Moreover, the only “evidence" that LILCO has been able to
adduce of any "assurance" that government resources would be
available is a single, out-of-context quotation from a December
1983 press release of Governor Cuomo in which the Covernor
states that "[o]f course, if the plant were to be operated and
a misadventure were to occur both the State and County would
help to the extent possible . . . ." Press releases are not
evidence of adequate preparedness and provide no reasonable as-

surance that ajequate prntective measures would be taken.él/

63/ LILCO has the burden of proof in this proceeding. Thus,
it is absolutely meaningless for LILCO to assert: "No one
stated, for example, that the Governor would refuse to make use
of radio stations to advise the public simply because it was
LILCO that had made the arrangements."” LILCO October 15 Brief,
at 63. There is no proof at all that the Governor in fact

(Footnote cont'd.)
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Indeed, we find it incredible that LILCO would ask this Board
to rely upon a single sentence from one press release to con-
clude that there is "assurance" that adequate governmental re-
sources willi be made available if a radiological emergency oc-

curs at Shoreham.

Further, there is not even one ser “ence's worth of "eva-
dence" that the State or County would kXey into, or help LILCO
implement, its Transition Plan, much less that the State would
sanction LILCO's usurpation of the Stace's soveireign powers.

On the contrary, Governor Cuomo has made absolutely clear that
he has no intention <f permitting LILCO to usurp State laws.
This fact comes through with unmistakable clarity when the Gov-

ernor's entire press release (not just cne sentence thercfrom)

is read.%4/ The Governor's opposition to LILCO's usurpation of

(Footnote cont'd.)

would use radio ctations or take any other action to implement
LILCO's plan. Assuming arguendo that this defense even merits
discussion, the burden was on LILCO to show affirmatively that
the Governor would take specific actions. LI.LCO has plainly
failed to sustain its burden of proof. 1Its extravagent reli-
ance on the press release only serves to highlight LILCO's
faiiure to sustain this burden.

64/ A complete copy of the Governor's press release, and the
State Court Affidavit of Fabian G. Palomino which places that
release in context, are Attachment D to the County/Stat-
September 24 3rief. LILCO has ¢bjected to the County/State
submission f the entire press release, suggesting that since
the County objacted to putting the release nto the record ear-
lier, it may not do so now. See LILCO Octobexr 15 Brief, at 60
-=6l. This is absurd. The County objected to the release dur-
ing the evidentiary hearing because it was not relevant to the
issues being litigated. Significantly, LILCO at that time had

(Footnote cont'd.)
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State laws is al=o convincingly demonstrated by the fact that
the Governor has sueJ LILC” in State court for a ruling that
all of LILCO's actions by wnich it attempts to implement the
Plan are, and will remain, unlawful. The Governor obviously
does not derive the same meaning from his press statement that

LILCO seeks to foist on this BoarAd.

It is equally clear that Suffolk County will not adopt or
implement any plan, including LILCO's Transition Plan, for re-
sponding to a Shoreham em-rgency. That is not merely ai opin-

ion or speculatica; that is the law of the County. County Res-

olution 111-1983 unequivocally provides: "[TJlhe County's
radiological emergency planning process is hereby terminated,
and no local radiological emergency p:an for response to an ac-
cident at the Shoreham plant shall be adopted or imple-
mented."65/ Indeed, County Executive Cohalan has stated: "The

County could not implement a response to a Shoreham accident

(Footnote cont'd.)

not raised its "realism" d:"ense. The County could not have
anticipated LILCO's novel defense. LILCO has moved for summary
disposition and under Section 2.749 the County and State clear-
ly are permitted to rebut LTLCO's out of ccntext quotation.
Thus, it is entirely proper for the County and State to have
submitted the press release and the other data in support of
our September 24 Brief.

65/ See Attachment E to County/State September 24 Brief, page
6. See :1lso County Resolution 456-1982, Attachment F to Coun-
ty/State sSeptember 24 Brief (No County funds may be used to
test or implement any plan unless it has been approved by the
County legislature).
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because County law -- particularly Resolutio Nos. 262-1982,
456-1982, and 111-1983 -- prohibits that.$€6/ Thus, the facts
are clear: Suffolk¥ County law clearly bars any County r.
spcase. ILCO may not like that law, and indeed, has sued the
County in an attempt to have Resolution 111-1983 (and Resolu-
tions 262-1982 and 450-1982 as well) declared unconstitution-
al.87/ But LILCO has no basis whatsoever (such as it has
asserted in its October 15 Brief at page 59, n.33) to dispute
those resolutions for their clear assertion that the County

will not =-- intend cannot -- respond to a Shcrehan accident.68/

sum, therefore, there is no basis identiiy, define, or
characterize any kind of State or County response to a Shoreiam

emerg -ncy. Thus, LILCO's "realism" defense should be rejected.

b See Roberts Affidavit, 2ttachment
September 24 Brief, 93 and tie statement

’

Cohalan attached to that Affidavit.

~

Complaint of Intervenor Plair
rderly Ene:gy Policy, Inc. v.

F. Cuhniﬂﬁ, L.D.N.Y., Docket No. 83-496¢

In its October 15 Brief, L also asserts that "everyone
ith authority would show 1ip" in a Shoreham emersency. (Page
5, emphasis in original). imilarly, LILCO states that Inter-
venors cannot deny that they will respond. [d. at 59. The

Board cannot accept such wishful thinking by LILCO. The law of

)

Suffolk County makes clear that no Suffolk County resources or

b |
personnel may e used to respond to a Sho: eham accident. That
Suffolk Comnty law has not been altered and, indeed, could

be altered by a new legislative resolution. This Board is
no position to second gquess the law of Suffolk Countv.




contentions and the import of LILCO's own admiesion. The State
and County do not merely contend, as LILCO implies, that
LILCO's proposed actions will violate this or that specific
State law or County ordinance (although they will do that too).
See discussion supra. Rather, the State and County contend --
and LILCO necessarily must admit this for purposes of this de-
fense -- that LILCO cannot implement its Tranesition Plan under

the laws of New York because that Plan calls for LILCO to exer-

cise police powers that have neve: been, a2nd cannot be, dele-

cated to it. Therefore, it is irrelevant whether during an

emergency LILCO were to exercise thuse powers alone or at the
same time as others, who are authorized by law to exercise the
police powers, such as officials of the State of New York or
Suffolk County. As a matter of New York law, LILCO ~*nnot ex-
ercise the State's police powers in the manner contemplated by

the Transition Plan under any circumstances becaise it has

never been g.ven the power to do so; and as a private corpora-

tion, LILCO cannot be given thrat power.

LILCO cites no authority (and we know of none) to support
its claim that participation by ei:her the State or County in
an actual emergency will "cure" LILCO's admitted lack of au-

thority.lgf Indeed, it is a total non sequitur for LILCO to

70/ Again, LILC) has the burden of establishing its realism
defense. Its failure to cite zuthority for its assertion that
an unspecified guvernmert "response" will cure it~ leg2! au-
thority problems is additional reason for the Board to reject
this defense.
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assert that, because the State and County may allegedly elect
to exercise police powers that are unquestionably theirs to ex-

ercise, therefore LILCO may also exercise the State's police

power, although no one has, aor can, confer that power upon it.

LILCO has argued that the Governor himself can (if he
chooses) tzke action in an emercency to legitimize LILCO's
usurpation of State law. Thus, LILCO asserts that, under Arti-
cle 2-B of the New York Erecutive Law, the Governor allegedly
has the power to suspend specific provisions of particular
statutes and ordinances and that "[{]his, cf course, would re-
move any legal obstacle: to LERO's performance of emergency

functions." LILCO August & Motion, at 43-44, note 15.

This is both wishful thinking 2:.d fallacious. It is wisl~-
ful thinking because there is no evidence that Governor Cuomo
or any other New York Governor will try to invest LILCO with
any such temporary authorify.ll/ It is fallacious becauvse the
suspension of particular provisions of particular statutes and
ordinances does not even address, much less cure, the overrid-
ing defect in LILCC's planned actions -- that LILCO has never
been, and :ever can be, deiegated authority, even by the Gover-

nor, to exercise the State's police powers. Nothing in Article

71/ Governor Cuomo's press release and his suit against LILCO
in Sta'e court make 'nmistakably clear that the Governor has no
intention of permitting LILCO to usurp police powers.
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2-B of the Executive Law, or any other New York law, supports a

contrary result.

In conclusion, this Board should summarily reject LILCO's
‘realisn" defense. LILCO's license application consists of the
LILCO Transition Plan -- a plan to be implemented solely by
LILCO. LILCO's effort to litigate the adequacy of other al-
leged plans -- plans for State, Coun*y and federal government
participation with LERO -- was expressly rejected by this
Board.’2/ LILCO's effort to inject a so-called "realism" argu-
ment into this litigation at this eleventh hour is nothing mcre
than a back door effort to relitigate the law uf the case.

This Board should reject LILCO's argument and reaffir= that
this proceeding will only determine whether the emergency plan
submitted by LILCO -- that is, the one dcvised aud implemented
only ty LILCO -- can satisfy the NRC's regulations and can law-

fully be impiemented.

72/ See ASLB Order Limiting Scope of Submissions, June 10,
1983, in which the Board stated:

Until such time as LILCO can establish
that one or more of the governmental
entities designated in its emergency
plan consent to participate in such a
venture, the Intervenors need not sub-
mit contentions dealing with such al-
ternatives.

Id. at 3. Nothing has changed. Neither the State nor the
County has agreed to participate in LILCO's "venture."
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as otherwise noted.
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Washington, D.C. 20555

Dr. Jerry R. Kline *
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Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Mr. Frederick J. Shon *
Administrative Judge

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Edward M. Barrett,
General Counsel
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Mineola, New York

Esqg.
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Edwin J. Reis, Esqg.*
Bernard M. Bordenick, Esq.
U.S. Nuclear Regulatory Com.
Washington, D.C. 20555

W. Taylor Reveley,
Hunton & Williams
P.O. Box 1535

707 East Main Street
Richmond, Virginia

III, Esq.#
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Ms. Donna D. Duer?*

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Mr. T~y Dunkleberger

New fork State .nergy Office
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Albany, New York 12223






Stewart M. Glass, Esq.
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