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UNITED STATES OF AMERICA LBP-92-19
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD 22 A =6 Al 30
Before Administrative Judges:

Marshall E. Miller, Chairman HAN
Charles Bechhoefer

G. Paul Bollwerk, III
- BERVED AUG - 5 gy
in the Matter of Diacket Nos. 50-440-A
50=346-A
OHIO EDISON COMPANY
(Perry Nuclear Power Plant,
Jnit 1, Facility operating (Suspension of
License No. NPF-%8) Antitrust Conditions)

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY
THE TOLEDO EDISON COMPANY
(Perry Nuclear Power Plant, ASLBP No. 91-644-01-A
Unit 1, Pacility Operating

License No. NPF-58)
(Davis~Besse Nuclear Power

Station, Unit 1, Facility

Operating License No. NPF-3) August 6, 1992

MEMORANDUM AND ORDER
(Granting City of Brook Park
T

n.

For the s7cond time in this proceeding involving the
requested suspension of the antitrust conditions in the
operating licenses for the Perry Nuclear Power Plant, Unit
1, and the Davis-Besce Nuclear Power Station, Unit 1, we
have hefore us a petition from the City of Brook Park, Ohio
(Brock Park), asking permission to intervene out of time.
We denied Brook Park's previous request principally for its
failure to demonstrate an "injury in fact" sufficient to

establish its standing to intervene. §See LBP-91-38, 34 NRC
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Perry license. We alco noted Brook Park's admission that,
despite various feasibility studies, it had not yet reached
a decision to institute a municipal electrical system.
Reterring to counsel's statement during the prehearing
conferernce that the citizens of Brook Park would vote in the
near tuture on amending the city charter to establish a
municipal electrical system, we declared:

If they do so, Brook Park's stake in
this proceeding then will cease to be
provisional and it will become subject
to the same concrete injury in fact that
could accrue to [intervenors City of)
Cleveland or [American Municipal Power-
Ohjo, Inc.) as a result of a
determination in this proceeding in
favor of licensees. At present,
however, the abstract, hypothetical
nature of the injury to Brook Park is
insufficient to establish its standing
to intervene in this proceeding.

LBP~91-38, 34 NRC at 252 (footnote omitted). This, we
concluded, was dispositive of its intervention request.’
Thereafter, the parties to this proceeding submitted

summary disposition motions addressing what has been

' In additiun, we observed that Brook “ark's request

was lacking undazr a balancing of the five late intervention
factors specified in section 2.714(a,71). We made
particular note of its failure to make a showing about the
leqal or technical experience it might bring to the
proceeding, thereby demonstrating its compliance with late
intervention factor three -- the extent to which its
participation will assist in developing a sound record. See
LBP~91-38, 34 NRC at 252. Moreover, citing the reasons
already expressed for denying its request for intervention
as of right, we concluded that discretionary intervention
was not appropriate for Brook Park. See id. at 2%2 n.7).
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identified as the “"bedrock legai" issue,’ a process that
culminated in a June 10, 1992 oral argument on the pending
motions. At the conclusion of that argument, counsel for
Brook Park came forward and advised the Doard that the city
had recently enacted an ordinance establishing a municipal
electrical system; as a consequence, Brook Park again
intended to seek late intervention. gee Tr. 446-47.
Subsequently, on June 15, 1992, Brook Park filed an
"amended" late intervention petition in which it seeks
either "of right" or discretionary intervention. See
Amended Petition of [Brook Prrk] for Leave to Intervene Out

of Time (June 15, 1992) [hereinafter Brook Park Amended

? As framea by the parties in a November 7, 1991 letter
to the Board, the "bedrock" legal issue is as follows:

Is the Commission without authority as a
matter of law under Section 105 of the
Atomic Energy Act to retain the
antitrust license conditions contained
in an operating license if it finds that
the actual cost of electricity from the
licensed nuclear power plant is higher
than the cost of electricity from
alternative sources, all as
appropriately measured and compared.

That issue, along with the guestion of whether the dectrines
of res judicata, collateral estoppel, laches, or law of the
case bar the applicants' antitrust license condition
suspension requests, is currently under consideration by the
Board, If we decide, as the applicants' assert, that the
Commission has no authority in such an instance, then the
Board would proceed in a second phase of the proceeding to
consider, among other things, the question of exactly what
are the actual costs of electricity for the applicants'
facilities and alternative sources.
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Petition]. 1In their joint response, the applicants oppose
any grant of party status to Brook Park. See Applicants'
Answer in Opposition to the Amended Petition of [Brook Park)
for Leave to Intervene out of Time (June 30, 1992)
[hereinafter Applicants' Answer). In contrast, the staff
has declared that it does not contest the grant of Brook
Park's most recent pctition.’ $e@ NRC Staff's Answer to
Amended Petition of [Brook Park) for Leave to Intervene Out

of Time (July 6, 1992) (hereinafter Staff's Answer),.
II.

A. We begin our review of Brook Park's renewed
intervention request with the issue that played a cardinal
role in derailing its initial attempt to become a party --
its standing to intervene in this proceeding in accerdance
with 10 C.F.R. § 2.714(d). In its most recent intervention
petition. Brook Park states that, in accordance with section
XVIII of the Ohio Constitution, it hag now decided to
establish and operate a municipal electrical system, which
will be in the service area of applicant CEI. 3See Brook
Park Amendeu Petition at 8-9. According to Brook Park, on
November 7, 1991, local citizens by a more than three-to-

one margin approved a »allot referendum permitting the city

-

' None of the other intervening parties has taken any
position regarding the propriety .f Brook Park's request.
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to e tablish a municipal electrical system. Thereafter,

following additional review and analysis of the means
necessary to establish such a system, on April 21, 1992,
Brook Park's City Council unanimously passed Ordinance No.
7711-1992 establishing a municipal utility in accordance
with requirements of the Chio Constitution, Art. XVIII, &§§
4=5. Brook Park also states that, in accordance wit!
section 5 of Article XVIII, this ordinance did not become
effective until May 22, 1992.

In our prehearing order, we suggested that action by
Brook Park authorizing establishment of a municipal power
system would make its interest sufficiently tangible to
fulfill the requisite "injury in fact" element of the well-
recogni.ed judicial test for standing that governs NRC
adjudicatory proceedings. See LBEP-91-38, 34 NRC at 249 &
n.60. The staff agrees with this assessment. See Staff's
Answer at 5. The applicantc, however, intimate that ocur
observation was premature., They maintain that the favorable
citizen action on the referendum, followed by the passage of
the ordinance, does not make Brook Park's interest
suffici ntly concrete for s*anding purposes because Brook
Park hag not shown it hés \a".<n any steps, such as arranging
financing, that will result in the actual development of a
municipal electrical system. See Applicants' Answer at 4

n.s.
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The terms of the ordinance passed by the Brook Park
City Council to implement the citizen referendum belie th.s
objection. That #nactment, entitled "An Ordinance Declaring
It Necessary to Establish, Acquire, aud Operate a Municipal
Electric System," states in its preamble that based upon the
prior feasibility studies, the city council determined "it
is in the public interest to establish a municipal electrie
utility owned and operated by" Brook Park. Brook Park
Amended Petition, exh. A at 1 (Brook Park, Oh., Ordinance
No, 7711-1992, preamble (Apr. 21, 1992)). Thereafter, in
section 1 the legislation ordains that Brook Park "shall
proceed to acquire, construct, own, lease, and operate . . .
a public electric utility . . . ." 1d. (Brook Park, Oh.,
Ordinance No. 7711~-1992, § 1). Further, under the ordinance
the Mayor of Brook Park is "authorized and directed" to
perform the "activities necessary" to implement section 1,
including developing plans for the establishment, operation,
and maintenance of a municipal power system. JId. at 1-2
(Brook Park, Oh., Ordinance No. 7711-1992, § 3). In
addition, the ordinance states that "funding for
acquisition, construction and improvement" the power
system "shall be obtained" by issuing, to th. maximum extent
possible, "self-supporting obligati ns" of the city and
that, prior to issuance of such obligations, city “moneys in

its general fund or other available funds" may be used to
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“pay any costs of acquiring, constructing, equipping and
operating” the municipal power system. Jd. at 2 (Brook
Park, Oh., Ordinance No. 7711~1992, §§ 4-3).

There undoubtedly is much to be done before Brook Park
has a fully operational municipal electrical system.
Nonetheless, in light of the ordinance, it ‘' reasonable to
conclude that Brook Park has made a firm commitment to
develop a municipal electrical system. The applicants'
suggestions to the contrary notwithstanding, the ordinance
makes provisions for all elements essential to carrying out
the construction, operation, and maintenance of that system.
We thus have no difficulty concluding that Brook Park's
interest in this proceeding as a customer and competitor of
applicant CEI now is sufficiently tangible to affor' it
standing. Additionally, while the electrical system
presently is in an incipient stage, Brook Park has indicated
it ultimately may vish to invoke the protections afforded by
the existing antitrust conditions in the Perry and Davis~
Besse licenses imposed pursuant to section 105 of the Atomic
Energy Act (AEA), <42 U.5.C. § 2135. This makes its
expressed interest in preserving those provisions one that
falls within the "zone of interests" created by A®A section
105, Accordingly, with its municipal electrical system

program now firmly in place, Brook Park is able to fulfill



both prongs of the recognized judicial standard and
establish its standing to intervene in this proceeding.

B. Of course, at this point in the proceeding, having
standing is not enough to gain party status for Brook Park.
As Brook Park recognizes, because its request comes after
the deadline fur filing intervention petitions, it must
establish its right to intervene under a balancing of the
additional factors set forth in section 2.714(a) (1) to
govern late~filed intervention. We review those factors
seriatim.

1. Geood Cause for Late Filing. To establish its case
for late inte.vention under the first factor -~ whether good
cause exists for the petitioner's failure to file on time =
= Brook Park argues that good cause for its failure to file
within the time specified in tho May 1992 notice of
opportunity for hearing lies in its lack of standing to
attain party status, a deficiency that was only racently
rectified. See Brook Park Amended Petition at 13~14. The
staff disagrees. Referencing the Appeal Board's observation
in Carolina Power & Light Co. (Shearon Harris Nuclear Prwer
Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979), that
"[1]f newly acquired standing (or organizational existence)
were sufficient of itself to justify permitting belated
intervention, the necessary o sequence would be that

parties to the proceeding would never be determined with
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and the passage of the ordinance, had no direct relationship
to the prosecutiun of this proceeding by Brook Park. This
is not, for instance, a case in which the petitioner seeks
to justify its untimeliness based . its inability to finish
chartering the organization created solely to serve as thr
vehicle for intervention. See Boston Edison Co. (Pilgrim
Nuclcar Power Station, Unit 2), LBP-74-63, 8 AEC 330, 331~
32, 335-36, aff'd, ALAB-218, 8 AEC 656 (1974). Rather, the
city's legislative authorization of a municipal electrica.
system is an act of independent utility that, only
consequentially, has the effect of atfording it standing in
this proceeding. Thus, even if staff is correct that Brook
Park's justification for its delay is insufficient to
establish "“good cause," its excuse is not so unmeritoricus
as to permit intervention only upon a supstantially enhanced
showing on the other late intervention factors.

The same is true regarding the applicants' cr .plaint

out *he length of the delay between the April 21, 1992

passage of the Brook Park ordinance and the June 15, 1992
filing of its petition. Aesuming arguende that this is

actually the period ot delay,’ as the Appeal Board has

* The Ohio Constitution, Art. XVIII, § S, provides a
30~day period within which local citizens can seek a
referendum on un orc¢ nance creating a municipal public
utility, thereby staying its effectiveness. See Brook Park
Amended Petition, exh. A at 3 (Brook Park, Oh., Ordinance
No. 7711-1992, § 9). Brook Park indicates that with this

(continued...)
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2. Availability of Othe:r Means to Protect
Petitioner's Interests. The staff notes that the second
late intervention factor -- the availability of other means
to protect petiticner's interests -~ is not addressed in
Brook Park's petition. Nonetheless, citing the burdensome
nature of undertaking a civil action under the ar' itrust
laws, the staff concludes that the tecond factor supports
Brook Park's intervention. gee Staff's Answer at 7.
Although asserting that Brook Park fails to fulfill this
late intervention factor, see Applicants' Answer at 7 &
n.14, the applicants make no specific argument as to why
factor two does not support intervention, see id. at 7-10.

Analyzing the impact of this factor on the late
intervention request of American Municipal Power-Ohio, Inc.
(AMP-Ohio), in our preheuring conference order we found "the
distinctive nature of Lhe Commission's authority to consider
and address the validity of the antitrust conditions it
imposed leads us to agvee with AMP-Ohio that no other forum
or means now avallable can provide eguivalent protection for
its interest in seeing that the existing license .onditions
are maintained.™ LBP-91-38, 34 NRC at 247. The applicants
provide no justification for a contrary result here.
Consequently, we conclude that factor two surports Brook

Park's late intervention.
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3. Petitioner's Assistance in Developing a Sound
Record. In addressing the third factor -- the extent to
which petitioner's participation in the proceeding will
assist in developing a sound record =-- Brook Park provides
an extensive exposition of its counsels' expertise and
experience in the creation and development of municipal
electrical systems, in the staff's administrative review
process on the applicants' license condition suspension
requests while representing the City of Clyde, Ohio, and in
the application of antitrust principles to the utility
industry through representation of various intervenors in
Federal Energy Regulatory Commission proceedings. See Brook
Park Amenced Petition at 18-20. This, it asserts,
establishes that B3rook Park is in a sound position t» make a
contribution to the rec»rd of this proceeding.

For their part, the applicants contend that Brook
Park's ability to contribut. to the record of this
procceding is negligible. According to the applicants, the
type of knowledge and expertise attributed to Brook Park's
counsel is irrelevant because neither Brook Park nor its
counsel purport to have any knowledge about the antitrust
“rovisions of the Atomic Energy Act, tie focal point of the
first portion of this proceeding, nor do they demonstrate
any knowledge about the relative cost of nuclear power

generat 'on at the applicants' facilities, the central
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subject of the proceeding's second phase. gSee supra note 2.
The applicants also declare irrelevant Brock NMark's
professed interest in saintaining the existing a = Srust
conditions because this likewise has nothing to do with the
issues in this proceeding. See Applicants' Answer at 10-
13.

The staff also maintains that Brook Park's showing on
this factor is wanting, asserting that its discussion of
counsel's legal ability ~-- as opposed to Broock Park's
ability to contribute sound evidence -~ is irrelevant. See
Staff's Answer at 6 & n.6 (citing Houston Lighting and Power
€Co. (Allens Creek Nuclear Generating Station, Uni% 1), ALAB-
671, 15 NRC 508, 513 n.14 (1982)). The staff nevertheless
concludes that this element supports irtervention because of
Brook Park's apparent ability, as an entirely new market
entrant, to provide firsthand evidence concerning the
difficulties in overcoming barriers to entry and the
advantages that will be 'ost b suspension of the license
conditions.

Accepting arquendg the applicants' assertion that the
focus of the seccnd portion of this proceeding will be the
~elative costs of nuclear power as —ompared to other
alternative _.ources, at this juncture we have little
difficulty in conciuding that Brook Park can assist in

developing a soun® record. As Brock Park declares, it "is

R
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concluding trat its interests may not be adequately
represented by the existing parties. See Staff's Answer at
6=7 .

As it seeks to equate the duplication of substantive
issues with a similarity of participants' interests, the
applicants' challenge is misdirected. See Duke Power
Company (Arendment to Materials License SNM~1773 =
Transportation of Spent Fuel from Oconee Nuclear Staticn for
Storage at McGuire Nuclear Station), ALAB-528, 9 NRC 146,
150 (1979). Rather, the guestior is, ¢’ /en the matters at
issue, will the existing parties effectively represent Brook
Park's .nterests relative to those matters.

In this instance, even when addressing the same matters
as existing intervenors, Brook Park's singular status as an
emerging municipal power system, in conjunction with its
position as a possible customer or competitor of AMP-Ohio
and Cleveland, translates into a difference in perspective,
and approach, relative to those matters.’ Moreover, because
Brook Park must take this proceeding as it finds it, see

section II.B.5 infra, the problen suggestsd by the

g Although the applicants imply that Brook Park's
intoiosiy can ke adequately represented by existing parties
beca ‘e the city's witnesses would be available to those
parties, see Applicants' Answer at 7 n.16, it has previously
been recognized that such an argument fails to afford proper
recognition to the value of the participational rights
enjoyed by parties, including conducting cross-examination.

See Duke Power Co., ALAB-528, 9 NRC at 150 & n.7.
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2. On or before Monday, August 17, 1992, Brook Par)

may file a pleading indicating, by reference to the
perticular pages, the specific portiors of the summary
dispesition filings of the exis' ing parties it agrees with
and wishes to adopt. This pleading is not to include any
additional analysis or argument by Brook Park. No responses
to this pleading will be entertained.

3. In accordance with the provisions of 10 C.F.R. §
2.714a(a), as it rules upo1 an intervention petition, this
ord¢c may be appealed to the Commission within ten days
after it is served.

THE ATOMIC SAFETY AND
LICENSIWG BOARD
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| Marsnall E. Miller, Chairman
ADMINISTRATIVE JUDGE
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Charles Bechhoefer
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ADMINISTRATIVE JUDGE
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G. Paul Bollwerk, II:I
ADMINISTRATIVE JUDGE

Bethesda, Maryland

August 6, 1992
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TLLUMINATING €O, & TOLEDO EDISON CO
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Lavis-Besse Hurlear Power Station)

Docket No.(s) 50-440/346-A
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