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'2.10MTpp' I P90CEEDINGS

2 JUDGE BLOCH - Good morning, thi s is ' operating - D

. 3 ' licensing . proceeding for the' Comanche - Peak nuclear power

4 plant. In:today's prehe aring conf erence we're dealing -'with

.5 . questions that.have arisen in the . incrimination and

6 harrassment portilon. of the proceeding. which is indicated: by
.

7 the: docke t number, plus the ' dash 02 designatlon.

8. We have several matters for discussion =in today's

9 conference ca.11 but before we .get to the matters on the

10 agenda, the board will announce that' it has reached a

11 determination on the' privileges that are claimed for the

12 Lipinsky documents, both the attorney-client privilege and.

13 the work product privilege.

14 We will issue an order this af ternoon which wi'11
15 discuss these matters extensively and we will notify the
16 parties when the order is available. Our order will state

17 that.. documents 12, 13, and 14 listed in Te xas Utilities

18 Electric Company's le tter to the board of October .18, 1984,

19 are privileged and need not be disclosed.

20 In all other respects, privileges asserted by

21 0. B. Canon and by applicants with respect to any
22 0. B. Canon or L1pinsky documents is denied. Thos e-

23 documents must be flied and delivered forthwith.
24' We found that the reic' .anship between counsel

25 and Mr. L1pinsky should not be considered to be a legitimate
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L2 OMTpp 11 - attorney-client | privilege. . _We' discussed e xtensIve ly the.
~

2 . canons 'of eth1cs related .to that end1the necessary
;. :

- ); |3 " components 'of -the relationship between Lan attorney: and.a.(
~ '4 client.

~

,5. |In . addition , on the. work-produc t L privilege:we '

(

6 'have~ several ' things ' that we ' discussed bat < we rely on - the

7- .importance of the .information11n this ;proceedirg and discuss

8 somewhat extensively the context in which these privileges
~

9 are asserted bef ore reaching the . conclusion -that the

10' balancing stest requires - that the documents -that were claimed -

11 to be privileged be . subject to disco.very..

, . 32 To the matters from this morning's docket --

13 - MR. GALLos Judge Bloch, this is Joe Gallo.

) 14 JUDGE BLOCHs Yes , . Mr . Gallo.

15 MR. G ALLO s With respect to your ruling affecting.

16 the- attorney-client relationship betw.een Mr. L1pinsky and

17 Mssrs. Reynolds and Watkins ---

18 JUDGE BLOCH8 Yes, that 's the correct firm s yes.

19 MR. G ALLO s I would move at this time that the
20' order for the production of documents forthwith be stayed,

21 pending interlocutory . appeal to the Appeal Board to review

22 the order of the licensing board.

23 JUDGE BLOCH: What is the natuie of the
() 24 1rreparable injury you're claiming?

25 MR. GALLO: That if the documents are disclosed
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11- OMTpp- -l forthwith, any appeal on the issue would be compromised and
2~ would tw mooted by the disclosure- of the 1 document.:

.( ) 3' JUDGE BLOCH: .That's clearly the case. But inv
4 -the case, for example, of _ proprietary documents there could

'5 be a large loss that's never recoverable. Could you te.11 me
'

6 more about what the nature of - the ' loss is in' this instance?

7 MR. GALLos No.- Mr. Lipinsky's interest is to

8 maintain the confidentiality of the -advice and discussions

9' that he had with Counsel. I can think of no greater

. 10 interest, no greater matter of importance UTan to main tain

.11 the integrity of the lawyer-client relationship, in this

12 case, on behalf of Mr. Lipinsky. That relationship would be.

IJ jeopardized and, indaad, rendered a nullity by the
) 14 delivering up of the documents forthwith.

15 JUDGE BLOCH: Okay, we have a new agenda item

16 which ls Mr. Gallo's motion. Would the other parties

17 respond in order? Mr. Roisman, would you like to address
,

18 the motion for stay?

19 MR. ROISMANs Yes , I wi ll , Mr. Chairman .

20 JUDGE BLOCH: Could you speak up, please.

21 Mr. Roisman?
'

.22 MR. ROISWANs Yes. I'm speaking f airly loudly

23 nowl are you still having trouble?

() 24 JUDGE BLOCH: No, that's very good.

25 MR. ROISMANs Okay. It seems to me that the
:

I

:
L
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I DNTpp l- . argument that / Mr. 'Gallo makes would apply. to every single

2 request involving documents with respect to which the '

13 privilege Lot attorney-client is claimed. That is, that the
~

4 ' only; argument that he makes is that every time there's a

5' - claim of attorney-client privilege it must always .be stayed

6 until the highest legal authority, I assume in this case the -

7 United States Supreme Court, has ruled one- way cn another.

8 Clearly, that- is not 'the rule of law and absent

V Mr. Gallo presenting something specifically_ describing

to something about what's contained in those notes that would

~.1 1 ' lead us to believe that-there is some special harm that

12 would be suff ered ~ by Mr. Lipinsky. It seems to me -that it.

13 is a groundless request for a stay because it presents no

() 14 ground that's any di ff erent than could be made in any other

15 proceeding.

16 So, I don't think he's given us a reason for-

17 granting a stay in this case, much le ss taking the

18 interlocutory appeal.

19 MISS GARDE This is Miss Garde. Let me

20 supplement, please, Mr. Roisman's comment.

21 JUDGE BLOCH: This is a 11ttle extraordinary.

22 W h y ---

2J MR. G ALLO s I'm going to object to that

() 24 procedure, Mr. Chairman. This is Joe' Gallo.
25 As I understand the parties to this proceeding -,

,,
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l OMTpp 1 1tes Applicants, Mr.' Roisman, .and the Staf f. - And in a113

2 proceedings that I've been involved with 'In this case,

i '3 Mr. Roisman has represented them Intervenors in this matter. ,

s4 -JUDGE BLOCHs -Miss Garde, is there some special
.

;5 reason to make reason to make an exemption from the rule

6 that . there's one Counsel f or. each par ty?.

7 MR. ROISMANs Mr.' Chairman, let me state as to-

8 that reason. I'm in Houstons M1.ss Garde is in Washington.

9 The legal research has been done by Miss Garde. And the

10 ~ only way for us to participate effectively the argument is

.11 for .her to provide - legal citations 'or references to

12 particular legal authority'.

13 JUDGE BLOCH: Ok ay . She has done ' legal research

() 14 on stay criteria?

15 MR. ROISMANs She's done ' legal. research on the

16 . issues of privilege. And, I assume , that she has some

17 information on that.

18 JUDGE BLOCH: Have you done legal research on the

19 stay criteria, Miss Garde?

20 MISS GARDEs Yes, I have, Judge. And, also, on

21 the canon of ethics and the bar cases regarding the matters

22 that I'm sure you will discuss in you order this af ternoon'.
: 23 The only comment that I wanted to make was that

() 24 one of the --

25 MR. GALLUS Mr. Chairman, is she going to be,

,

i

l

*

L

:
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l' 04Tpp I permitted to speak now under. the guise of answering your:
F '2 qu es tion ?

-

3 JUDGE BLOCH: .I think if .she has citations to
a

4 standards of law, the Board is . interested 'in hearing thern..

5 MR.-GAllos She only has a comment s she doesn't-

6' have citations to --

7 JUDGE BLOCH: What :we want is citations to
r

8 standards of law, Miss Garde.

9 MISS GARDEs Yes, sir.

10 MR. ROISMANs This is Mr. Roisman. Mr. Gallo's

.11 tone is insulting. He, perhaps, is not aware that Miss

12 Garde is also an attorney in this proceed 1.ng for purposes of
13 the proceeding. She is.not only a law clerk. She also

Ik 14 conducts cross-examination and may well cross-examine some

15 of Mr. Gallo's punitive cl.lents.

16 JUDGE BLOCH: Okay. I did not find ---

( 17 MISS GARDE Please treat her as an attorney. and
18 not in the tone in which he's dealing with her. I f.ind it

19 o f fensive.

20 JUDGE DLOCH: Mr. Roisman, I did not find

21 Mr. Gallo's comments particularly offensive, although, I see
: t

'

'

22 in looking at my f ellow Judge that there's some af sagreement
23 even among us. I do think we should keep in mind, this

() 24 morning, that the matters being discussed are ma tters of

25 great tension, and great importance to everybocy, and we
,

,

__ .____.__.__-____-____._c_ - - _ _ _ . . _ _ _
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i LOMTpp i should avoid all comments addressed;to other lawyers that
2 might be considered insulting _and we should be very careful

'

') 3 to maintain an appropriate. tone for this proceeding. -

4 MR. GALLos Mr. Chairman, can I address that'--

5 Mr. ' Roisman's comments . This is Gallo.
t

6 JUCGE BLOCH: Well, this is only to the extent

7 that he's mentioned your tone of . voice?
4

8 MR. GALLos dell, yes , that's -- and .I will

9 limit myself to that. The necessity of le aping and barking
,

10 as I did was as a result of the fact that L the point I was

11 trying to make would have been lost because the comment was

12 about to come forward. And in my exuberance to make sure

13 that I wasn't compromised on my objections , that accounted

()- 14 for my tone nf voice. Not because Miss Garde is anything

15 other than a proper person in terms of her general,

16 all-around conduct.

17 JUDGE BLOCH: Thank you , Mr. Gallo. The Chairman

18 did feel that way about it and there is sons agreement on
19 the Board about that at this point.

20 Now, Miss Garde, legal citations related to the

21 standard on a stay?

22 MISS GARDE: Well, sir, in referring to the
.

23 standard of the stay under 10CFR, one of the criteria is, of

() 24 course, whether or not the party will prevail on the

25 merits. And in response to that. I draw your attention to

.

_ - - _ _ _ _ - _ _ - - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - _ - - _ _ . - _
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,t. OMTpp 1: - the ' case of Valley T1tle v. Superior. Court .of. Santa Clara

12 County; l.77 California Reporter 643.

;. ( ) 3 ? JUDGE BLOCH: Is it a California State Case?'

4 MIS S ' GARDE: Yes, sir.

5 'And Tarone v. . Smith, the:9th Circuit Case.

6 JUDGE BLOCH: Tarone v. Smith?

7 14ISS GARDE Yes, sir. 621 Fed'. 2nd, #94.

8 JUDGE BLOCH: And what does this last case stand

.9 fort and what's the year?

10 MISS GARDEs 1981.

11' JUDGE BLOCH: And what does this latter case

12 stand for?

13 MISS GARDE: Both of the cases, sir, deal

() 14 extensively with a question of attorney-client privilege

15 between former clients and current clients where their
16 interests are in confl.ict. I cite the cases, as I said,

.,

17' because I don't think, af ter reviewing these cases in

18 dctall, that Mr. Gallo's stay will prevail on the merits of

19 legal authori ty.

20 JUDGE BLOCH: O ka y. These .actually are cases.

21 that do not deal with a criteria. They deal with the merits
.

,

22 of a matter you previously filed on?

23 MISS GARDEs Yes, s ir.

O
(_) 24 JUDGE BLOCH: Okay. Okay. Just a moment.

25 ( Paus e. )

.- - _ _ - - . - - -. - .-. , . - . - _ _ _ - - . - _
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|- OMTpp I JUDGE BLOCH:- Okay. Now. the Staff, please?

2 Let's- have - sorry Applicants .first. .

~'
( i 3 MR. WATKINS: - Judge Bloch..:this is Mr. . Watkins.

*

. _j
4 We'd support ta stay.at -least for as long as it

.

5 takes to take this matter to the Appeal Board which, I

6 think, can be probably resolved today.
~

7 JUDGE BLOCH: Okay. The problem wih that is that

8 we won't have the order ready for you to ' pick up until about

'9 1~o' clock. Just one moment.

10 (Pause.)

11 JUDGE BLOCH . Mr. Gallo, do you agree that a stay

12 until 5 o' clock this afternoon would be adequate?,

13 MR . G A LLO: No. I need .more time than that to

() 14 prepare the -nece ssary papers to go to the Appeal . Board. I

15 see no need for an abbreviate time to consider this matter.
16 The documents involved are not lengthy in nature.- The

17 licensee board knows what the documents are by

18 Identification.

19 Secondly, if the documents are disclosed and if

20 it's necessary to recall the witnesses, so be it. That's

21 the nature of the proceeding. I s ee no re ason --

22' JUDGE BLOCH: Okay. All I asked you was whether

23 this af ternoon was enough. I wasn't inviting reargument.

(f 24 MR. G ALLO: All right. I would like to addre ss,

25 at some point, the argument -- the question of likelihood to
|
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.1-' 0MTpp .I ' succeed on' the merits. .
"

2- JUDGE ~BLOCH:- Okay.

H. 13 MR.-GALLOs 'I won' t adv an c e --

4 JUDGE.BLOCHs ~ I don't know how you can cb that

i5- before you .see the Board's: order. .

6' . MR. GALLo s . ' We.11, . that's the observation I ;wass

7 going to make , your Honor. Now, I no longer need to comment

8 on that point.

9 JUDGE BLOCH: Mr.,Watkins?'

-10 MR. WATKINS: ' Yes, sir.

11 JUDGE BLOCH: Would you.like'to' continue?-

12 MR. WATKINS: I believe Mr. Gallo has'shown at<

i 13 least a colorable claim of harm and weighing things in the
) 14 balance, again, I see no _ harm in a stay at least until he '

.15 can take the matter to- the Appeal Board again. I don't

16 think that will be that_ time consuming.

17 JUDGE BLOCH: Well, on the other hand, Mr. Gallo

18 does, and I. don't see how I can accept your representation'
19 on that. I suppose we could rule that he should be able to

'20 file by 5 o' clock this af ternoon..

21 MR. WATKINS: de would support your Honor's

,22 suggestion that a stay be issued until 5 then.;

2J MR. ROISMAN Mr. Chairman, this is Mr. Roisman.

-h 24 JUDGE BLOCH: Yes, sir.

25 MR. ROICMAll At some time if the Board is into.

,

i

4

,, . - - - - , ne , .es-,-.,,,,,,v.., -p,y-, .a--.,,-em . ,e, p, -,.4m 9------ a c- m e =ww ~n
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_

-li ?oMTpp- .I- that issue I would like ^an opportunity- tio . address _ the <t

.!. :t .

.

2- question of .1f a stay Lis_ granted, how- lor;giftt| will be j
('y 3 granted f or.'and when ' arguments. wf11! be _msde |before the 4'

il
4 .. Appe al Board. -,

.

,

'S JJUDGE 'BLOCH / okay. There'sf a 'somewhat novel
6~ question here. Is the same: standard . applicable ' to a stay

7 ' until this. af ternoon Mr. c Roisman, as would be! applicable to

8 a somewhat longer. stay?
~

9 'MR. ROISMAN It doesn't seem to me that the >

10 standard should be any different. I wasn' t going to address -

.11 that. I was going to address if :you're going to give a

12 stay, my pos I tion on ' how long the stay shouid be..

13 JUDGE BLOCH: Okay. Mr. Watkins. have you

O '

i4 coecluded veur discussion 2
'S MR. ROISMAN: - unrelated to whether there.

I16 should be a stay?

17 JUDGE BLOCH: I'm sorry, your last comment was
.

18 cut of f, Mr. Roisman.

19 MR. ROISMAN: I want to address the question not

20 whether there should be a stay - I've already said -- and

21 Miss Garde has already said all we want to say on that. But.
,

22 If you decide there shou ld be a stay, there's st,111 a
,

,

23 separate issue dealing with the procedural rights of the ;

'

t 24 parties as to how long the stay remains in eff ect. Or, to

25 put it differently, when the par' ties have the opportunity to

..

.(>

_ _ _ . . _. _. _- _ , _ - _ _ _ - - - _ _ - _ _ _ . _ _ . _ - .
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41,'OMTpp., I: . de al : with ~ the( Appe al Board. . The 5 o' clock 1 stay raises
s
b -2: Jcertaint problems (which at: an appropria te j time ~i will '

.

- !q. '3 address.
. .

l': v- ,

.4 - JUDGEsBLOCH:0kay. One moment .:
'

y/| 5: (Pause.)
_s

.' 6 -.Sta ff ', please ?
_

'*^

-7 ~ MR. ~ TREBYs _ Yes , Staff supports -the motion ' for
.

8 stay.. We would refer the Board to 10CFR 2'.788 E, which ' '

. / '>
9 .contains-- the criteria for granting a stay.' ,These four

10 criter.la come ' out of the Virginia Jawbers' case.-
.

.11 We :have brief1y discussed the first criteria,
: tt
f, 12 which is whe ther the moving party: has .made a strong- showing-
r:

L ~~ 13 that -is likely to prevail on the merits. That i s - some thing

14 that cannot be addrassed at this time m til- we do see the"

15 licensing board's decision'.

16 The second criteria is - whether the party wili be

17 Irreparably injured-unless the stay is granted. S ta.f f

i g 18 agrees with Gallo that disclosure of these -documents may

19 cause irreparable injury to Mr. L1pinsky. It should not be4,
t

20 done forthwith until there has been a determination made -

21 that these documents are necessary to be turned over.
. '

1

; 22 Third criteria .is whether the grant of a stay

-23 wou1d harm the other parties. As has been pointed out here,c

O 24 e itse of the withhete documents ere eve 11eete to e11 .
4

25 parties.- There is a very brief description on that 11st ofv
, i

i

>
:
,

|

, .-, , - , , . . . ~ . , . . . - . ~ - - - . - . . - . - , - . _ . _ . - - - , , - - . . . . _ . - - ,
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13 0MTpp'. 'l what^ 1s contairied .in those documents. The Staff recognizes

2 that-we are about to go to hearing on Monday on these-

J ?~T 3L :ma!.ters -and that this. might harm -theiparties in not having
k)

4 the documents.-

5- 10n the 'other. hand we do have the: prefiled.

6- testimony, do 'have . extensive documents which have already
,

7 ~been provided on . discovery and on balance the Staff does not-

8 believe that the need of the parties ifor= these documents on

9 Monday outweighs :the potential- harm to Mr. Lipinsky.E
.

10- In saying this the Staff isi aware that -should n'ew

ll in formation be available , that cou'Id always be a reason for

12 holding for the hearing.
.

13 ' And finally , where the ~ public interest lies , the

~() 14 Staff would say that- the public interest..at this point

15- anyway, lies in preTerving Mr. Lipinsky's documents and

16 their confidentiality as far as he is concerned.

17.

.

18

19
,

20

'21

.22

23

() 24

25

- ,- 7 - i- - +t y * y ,y w ?y
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2 ; 10MT/bc I JUL,JE .BLOCH: May I ask.from any of the. parties
|

2 'whether there is a _ precedent of any. stay having ' cen. grantedo

) 3' with respect to an order for the . disclosure of documents
,

4 alleged to.be priv11egedsunder attorney-client privilege,
5 . have we any. case that we can go- to?

6 . Dais was not. a matter that was unable to be.'

7~ anticipated by. the -parties'.

8 - (No response. )'

.9 JUDGE BLOCH: .I~.do not hear an answer so my- -

10 ~ conclusion is that none of the_ parties have such a citation.

Il at this time.

12 It is the Board's decision that we will modify the -
13 order that we are about to issue in light of this

- 3
ss/ 14 discussion, but that a stay-is not appropriate'. The order

15 wil.1 be modified to require that the documents he delivered

16 at noon tomorrow.

17 Mr. Roisman, where ~would you like the documents

18 delivered to?
,

19 MR. ROISMAN You should ask that of Ms. Garde.
2G They certainly could not reasonably be delivered here.
21 JUDGE BLOCH: Ms. Garde,

t

122 MS. GARDE To' my home.

23 JUDGE BLOCH: . Would you like to give the addre ss?

() 24 MS. GARDE: Yes.

25- JUDGE BLOCH: Do applicants know the address?

_

p ew
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11.10MT/bc I MS. GARDE: I don't think so, sir.

'2 JUDGE BLOCH: Would .you pref er| to let them- know

() J later orf let .them know on the record?.

4- MS. . GARDE: I'll let them know later'.

.5- MR. GALLO: Now, Judge Bloch, if i t's Culpepper,
.

:o- Virginia, I've got a' problem with that.

7' JUDGE . BLOCH: -It's in Washington, isn't it,
~

8 Ms. Garde? The Washington area?

9 MS. GARDE: .Yes, sir.

10 JUDGE BLOCH: Ok ay . . And my address for home

.il delivery to me is 3270 Aberfoyle Place , . N. W. , Washington,'

12 D..C. 20015.

13 I belisve Dr. Jordan's address is known .to the
() - 14 parties. -I assume that the mailing to him will be by-

15 express mail. And Mr. Grossman's .ac: dress- is 1404 Arborview
16 Road, Silver. Spring, Maryland. T*;c copies to my house , one
17 of them for Ms. Ginsburg.

18 Sta.f f, do you want to arrange for .where the .

19 service would be on you?

20 MR. TREBY Ne will contact Mr. Gallo af ter this
- 21 conference call and give him an address.

22 JUDGE BLOCH: And, Mr. Watkins, I assume you can
23' arrange wi th Mr. Gallo?

() - 2-4 MR. WATKINS: Judge Bloch, a point of
'

: 25 clarification. I believe this: order extends only to the
'

;

- .- . . . - , . -
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' 1; .0MT/bc - l ~a ttorney-clien t - do cume nt s.-

12- 1 JUDGE BLOCH ik) . It doe s no t. It extends - to the

M(,/ ' 3 work product .' privilege claim'.
. . .

4 MR . NATK INS s - Fi ne .

5 JUDGE BLOCH: Except for the 'thr ee name documents

6 that I read off.

7 MR. MATKINS: Unders tood .-.

8 We have aiseparate 'probl em . to raise 'whenever we're

9- t'hrough with this.

10 JUDGE BLOCH: You mean the stay order 'that we've

|| just issued? The denial of the stay applies' only - to th' t,a

12 although the deadline for ~ filing of all the documents tvi'11

13 be noon tomorrow.

j() 14 MR. WATKINS: Unders tood. That clarifies my

15 question.

! 16 JUDGE BLOCH: Okay.

17 MR. WATKINS: But we do - have one f urther matter

18 when we're through with this.

19 JUDGE BLOCH: At least one. Mr. Watkins , you have

20 one that has priority on the docket?

21 MR. WATK INS: It involves the production of

22 documents, your Honor.
,

|
23 JUDGE BLOCH: -Please. '

.

(]) 24 MR. WATKINS: Do-you want it now?

l
25 JUDGE BLOCH: Yes.-

,

i

k

s v, - , . , - . - , - .--- .,,--.u- e,r- s-w, , ,n-- v.- -- ~., . - -,
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. 2 OMT/bc- .I ~ MR._WATKINSs Okay'.. As;we observed- in _ our filing
,

- 2 on November 7, even ifL the board ' orders -production ' of :
,

() 3- documents there is -a. caution -- and this is' included:In.v:

4 Section 2.7408-2 -- in . ordering di scovery Lof such' materials -

:S when the required showing has been tmade, my reading of' the4

|6 board's' order-is it finds |that.the. showing |has been made.

"7 - _ The presiding:o fflceri shall protect against-

8 disclosure. of the mental impressions , ~ conclusions. opinions,
.

9' legal' theories of an attorney or other representative of the

10 party concerning the proceeding.

Il Some of the material in those: trial preparation.
'

.

12 documents reflects exactly that, the theorles and opinions.

13 of counsel.

14 JUDGE BLOCH8 You already. argued that, t oo'. Until-

15 you see our order, I think -you won't know the grounds for

16 our denial, but...

17 MR. WATKINS*- Well, is the' board .just ordering
18 wholesale production without such production? _That is-our

i 19 concern, because we would like to delete those parts of the

20 memoranda, letters and other, documents.

21- JUDGE BLOCH: Okay. Now there was some memoranda

22 that we excluded f rom our order.

23 MR . WATKINS: That's correct but those were

( )' 24 strictly attorney work product.
i.
'

25 JUDGL BLOCH: That's correct.c

l'
I

L

I-
r
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tI:'OMT/bcr il MR. NATKINS: This 1s a :d1ff erentimatt' r. -This is. .e
.

.

!

._ ~2 : a 'd1 ff erent concept.-
. . ,

[y ' , " 3L - JUDGE (BLOCHs ' : Or the impression Lof onlyj part of
~

:

! V. '
. . ... .\

"
.

"
- 4' the Twork -product claim.; -

. !

:5. - -MR. WATKINS: - , Th at 's catrre c t .' - Wha t I'm . saying L is

(6 :some of: the documents , for_ examples, ; notes tof.. a phone.

7 conversation, Mr. : Lipins'ki: might have noted. that ,Mr.! Watkins:
' ~

,

i 8: : o f fered hi s .' opinion' regarding ?stra tegy .or 1something else .:
''' 9 . that is the opinion' ofc the . attorneys that's: not attorney.

b 'l0 : work product. But:it.does cover the~mentaltimpressions and-

~

- .1 1 - opinions of . counsel.' An d th a t i s'.l. . .

32' ' JUDGE BLOCHs' Yes, but Mr. Watkins, ; thos e, in this -~

.
.

-

[ 13 context, the reason- for overriding the .privile.ge is ' that: it!

O 'i4 reietes to the Ruestioa et issue. which is the wav ia which.

.

15 Mr. L1pinsky may have modified what he was saying -from the. [
16 time innediate1y before he became. a client of the firm to

~

17 the time that he spoke to the NRC and subsequently filed;

18- ' testimony that was f avorable to Tug Guich.
'

; 19' MR. WATKINS: Your' Honor, we understand; perfectly

-20 and we ' accept the board's ruling as. to our claim of an
:

21 absolute privilege _ for work product. - I me an ', for materials :

.22 - prepared in connection with litigation. This'is a. separateg

23 question. It's a two part proce ss..p

O 24 First, have .intervenors. made the. showing necessary
25; |for production of -these: documents? Now the Board has ruled

:

w

. _ .

'?
. . - , . - , , . .-,, ..,_... .-- , -._.,- .... _,-..,-.,_.. -.-,,_,, ,,,,, , J,- - ~ . , , , , _ . - - -
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il toMT/bc 1 that they'have.

2 - The second s tep, in the- last sentence of |the

[[[ 13 regulation -that I . cited, is thatnin ordering the production

4 of1 the : documents, -_the Presiding' Of ficer shall take care that

5 the : production does not include -the mental impressions, the
~

6 . conclusion's. or the - opinions . of counsel .

7 ' JUDGE BLOCH: Okay. To the extent that you have a

8 separate claim of that- kind ,and'wlsh- to de' 1ver documents1

9 to us .this af ternoon by 3 o' clock, we'll examine the'

10 documents to see if that is the case.

.1 1 - MR. WATKINS: But we suggested ' that perhaps - we can

12 explore an alternative, which was moving for .a special
13 master.- The reason for that is that the caution, the

l ) 14 limited privilege included in that sentence,. does us'
i

15 absolutely no good if we go ahead and disclose to -the Board -

16 our mental impressions and conclusions.

17 JUDGE BLOCH: Our problem with appointing a

IS Special Master is the di fficulty of, first of all, getting

19 agreement of the parties to whom the Special Master is I and,
20 - second, the cumbersomeness of having him informed of the

21 entire f actual situation involved and the delay 1t would-

-22 necessarily entail. So we are not inclined to appoint a

23 special master, but we will permit you to give us documents

24 .by 3 o' clock with a claim that they are mental impressionst
25- that is, ' particularly if they are mental impressions that

-. .. .
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:l: LOMT/bc. 1- are not related 'to the question of how the testimony was
~

L; changed.-2
.

(''{ '3 MR..NATKINS: Unders tood. Why don't we do
v

4 it...we ll, we w111' deliver to ,you all documen ts? - Or,.just.

5 those --

6 JUDGE BLOCHe~ LJust thoseLthat you'd like usLto

7 rule on as the resu!t of an in camera examination.

'8 MR. NATK. INS: In some of- these' cases, it will

9 in volve just bracketing sentences or L perhaps paragraphs.of.

10 documents. We'll have that;for you by 3.,

.11 JUDGE BLOCH: G ood .' '

12 MR. ROISMAN Mr. Chairman, this is'Mr. Roisman.

13- JUDGE BLOCH: Yes, Mr. Roisman.

I) 14 MR. ROISMAN May I say- something- just in response

15 to the underlying premise of the request that's been made by

16 Mr. Watkins?

17 JUDGE BLOCH: Please.

18 MR. RolSMAN: As I understand the provision of the

19 regulation, a prerequisite to the reduction is that it be

20 determined in' the first instance that we are dealing with

21 trial preparation material or attorney work product. So

22 that when the Board does i ts e xami. nation , it must decide

23 whether what its looking at represents that. It is

() 24 certainly possible on the stated f acts as we know now the i

25 conversation between the utilities counsel and Mr. Lipinsky,

- .-. - .- . _ . - . . - . .. . . - . . . .
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E21;0MT/bci ;l- 'were tn~otitriallpreparatio'n Lmaterials in conjunctio'n :with :the; - *,

'
.

n .

~ ,' -
..

2 preparation 1off a;witne ss, n but| ratherf were: the etforts 'ofnthe::
-

:c2p
. . . - .. . .

. ..

,
.

. ..

- '

eA- .

icompanyltore xamine{ a poten'tial'ly hios ti'lel witne ss . and, ithus, _
.z

{}} ' o3::
. . . , ., . .

' ' .

?4 ': they[w'ou'Id not ;be .edtitled to f anyf protectioniif : they fsho'uld(-

,
,

.

. .
. ;

J53 t have kno'wn" to'..that j p|ot entially hostile :witne ss: what were} - -
,

.

-6- : th eir ? men t al':' imp're ss' ions , anymore ' than j if1 the yed { mad's L its
~

~

27 linown : t'oime :orM toithe' ,staf f; counsel, orito Jonefof ; our 1.- g

, ;s |8 ex per ts or the ir? exp er ts'. .-

U 9 - JUDGE ' BLOCH: ;Okay.- - And 1 Mr'. L Wa tikins.: wouldjyou .
' ~

.

- .

10 - .like: to' givel us;soms : advice prior .to our; examiningithe--
< ..1

' l l, documents?.
I

'12 MR. WATKINS 8 I don't necessarily disagree' with
.

.

c . 13 what -Mr. Roisman says.- .I think f it': w1111 bel clear; when you-~

k 'l4 ge t the documents that they related to the.-preparation ~ of:

15 materials : for trial. And the' only thing',as to which we wi.l!

h 16 claim. it's limited privilege is the- opinions, mentali
.

7:

.I71 Impressions and conclusions of counsel..
,

#

18 So examine them, sure, to see whether they:are'in

19 f act trial preparation materials. Our position is they are. !;

F
~

.

p 20 JUDGE BLOCH: Okay , we ; wi11- do tha t.
q

L
.

._

'i
t

: - 21 - MR. . TR EBY s We:11, the ' staff would just like' to
(. -

_

.

-

: 22 : draw the Board's attention to two cases. One is In Res
|
;-. 23 ' Murphy at 560 Fed 2d 326 of the 8th Circuit. It's a 19.77 "

, EOi 24 cese. 4eo the Supreme Court case ef Up;ehe Cempenv ersus
.

. 6 77 , - 1981 ~. -Bothf - 25 the' United States at 101 = Sureme Court
.

i-
, p. e

_

s

J

;5

..

.,c - . ~ ~ . , . _ _ - . _ . , . , , _ , _ , , . . _ , _ . _ _ . . ~ . . _ . - , . - - . - . , _ _ . - _ _ , _ , _ . , . , . . - . . . , . _ , . - _ , . . , _ , - -
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~ 1 OMT/bc . I- ' t h'o s e --

:2 1 JUDGE BLOCH: What was the page , cite 'there?'

-x[_e c),; 3- - MR. TREBY: . 677.

4 JUDGE BLOCH: Yes.-

5 MR. TREBY ' Die ' 1981 -Supreme Court decision.

6- LJUDGE.BLOCH ' wee rely on1In - Re - Murphy but we doi

7 not rely' on Upjohn. .So tell us about Upjohn in particular.

-8 ' = MR . TR EBY 1 A.11.. right. In'Upjohn,'the Supreme

9- JCourt expressly declined to decide the; question ~of whether

10 the protection afforded to opinion work product is-
~ ~

.11 absolute. ~ This is at 688. The Court made clear. however,

12 a :f ar stronger showing of necessity and unavailability .by

13 other means than -is required ~ for the disclosure of f actual

) 14 work product would be nece ssary.

15 JUDGE BLOCH: Okay.. And what is it you think In-

16- Ret Murphy stands for?

17 MR. TREBY In our view, we think that In Re *

18 Murphy stands for the holding that opinon work product
19 enjoys a f airly absolute immunity and can be discovered only -
20 in very rare and extraordinary circumstances.

21 That's the language of the Court at page 336.
22 JUDGE BLOCH: Yes, we're f amiliar wi th that

23 language and I think we actually quote it in discussing our
IL 24 Order. Yes, we do in fact quote that specific lanquage

25 you've just read.

-

- - - - . - . .
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i"l':OMT/bc 'l' Now - there are three motions pending -and ' prior to ~I

j2| .the consideration of Mr. !Watkins' motion,1which logically.,,

,e -

|

; (G .p 3' still 'seems .to the Board to be first, despite 'Mr. Gallo's-
_

i

._
:4 - telephone call .this morning, we think we _'ought to ' hear

-

'S _Mr. ~ Roisman's presentation -of ;the grounds for

6' . incompatibility' of interes.t between Mr. Norris and
'

7 - Mr. 'Lipinsky - and . the grounds for . incompa.tibility . of interest -

8- be tween 0. B. -- Cannon :and .._Mr . Lipinsky. ' Add' then .- that-: will

-9 se t the - stage for being _ able toL decide whether 'it is' or;is

10 not appropriate - to deter -act' ion along ' the ; lines th'at'

11 . Mr .. .Wa tkins had suggested.

12- Mr.- Gallo, do you have- an objection' to that way. of a

13- pr oc eeding'?

14 MR. GALLO: That was the approach that I would

15 .have suggested, your Honor. I have no obj ec tion.

- 16 - JUDGE BLOCH: Thank you.

17 Any other objections?
,

18 Ulo response.)

19 There being none , Mr. Rois' nan. ..

20 MR. ROISMAN Mr. Chairman, so that we don't run

21- in to this problem 'again, I would like the argument to be

22 divided between my' laying out of the generic issue and

23" discussing the --

-OL
~

:24 auoos s'oca- vo" stenneo eec* rrem the n8ene
:25 again.,

f

. . _ _ _ . . . . . . . . . . _ . . , -_,,.y - , .-m. +. , , , - . . - , . ~ , , _ . ,
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it -0MT/bc' .I' MR. ROISMAN LI'm ~ so rry. .

2 'My1 1aying out of the : generic :1 ssue ' and the se.ttirig--

J 3: out of . theif acts 'of. concern, Ms. Garde has .done _ the : legal-/

4. re se ar ch. And .I would like . her .to finish . by.ildentifying to

5 the Board ~1n' discussing th'ose cases.
~

6- JUDGE BLOCH: . . Okay, let's' proceed in that f ashion.

17 MR.:WATKINS: - Your Honor , Mr. : Watkins- here.

8 JUDGE BLOCH: Yes, sir.-

.9 MR . . WNTKINS t - . As -I" understood 1.t..: you've . jus t.

10 asked Mr. Roisman to ' lay out : the f actual basis f or- the

11 conflict, not the legal basis?

12- JUDGE BLOCH: No, 'I would like to have both,

13 Mr. Watkins.- Would- you 1.1ke ' hlm. to keep the law a secre t?.

14 . MR . WATK INS : We're essentially arguing his

15 motion now? Is that~...?

16 JUDGE BLOCH: He's got to present his motion,

17 We'll be arguing. it only if we decide to go ahead to

18 answer. But he's got to lay out the grounds for his motion.

19 Would you prefer that he keep part of the grounds
20 secre t , Mr. Watkins?

21 MR. WATKINS: No, I misunderst ood your

.22 instructions. I thought you had wanted him to lay out the

23 facts.

(); 24 JUDGE BLOCH: Okay. Mr. Roisman.

25 MR. ROISMAN: The motion is the existence of a

w

_.
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12 :0MT/bc. :1~ conflict. It is not the' potential existence of a conflict.
~

L2: We don't. have any1 question. We don't ' think any party could
'

:( ) 3- -legitimately , argue and , Lin- f act, 'I would. design to ; stand on
w.

4- what's ~ already been ;said on this. The parties in effect

LS- ; cede tha't ' there's a potential conf lict and everybody's :-

.6 agreed to withdraw :and. stand -aside if that 'should happen.

7. Our. concern is .that there is a.. conflict and that-

8 the ethical consideration, particularly No. - 15, . which we -

9- have . identified to the parties before under the . general

10 cannon 5, prohibits the establishment of an attorney-client

.Il relationship where there's a conflict.

12 So .the question then is what is it that makes it a

13 conflict?
gs,
\ 14 First of all, there are two. Number one, the

15 nature of what it means to represent a client. As counsel

16 for 6 client, you must have the client's cooperation. That.

17 means that tne client must tell you secrets, the things the

18 client has not told anyone else. Share with you the

19 confidence.

20 Now what that means in the context of. Mr. I.ipinsky

21 is that to whatever extent Mr. Lipinsky has confidential

'22 views or .f acts regarding the conduct of 0.8. Cannon, of.

23 Mr. Norris, of Mr. Roth, who appeared to be the chief

( 24 executive officer for the company, regarding these matter,

25 f acts that are not previously known, events that they may

'
.

-,--y 3 - , - . - , ~- , , , - - - - 4 w
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-1 'OMT/bc2 11 :not even know that he knows about, contractual-

2- : relationships, -telephone calls. whatever, he must disclose-

y :3 that | to his ' counsel.i

4' And his7 counsel would be expected to get that-
"

-

5 Information.

L6 . Conversely, the 0.B. Cannon people must disclose

7 'and 'Mr. Norris mus t disclose : their confide nce , - cognizances

L8 that relate to wh'atever |Mr. Lipinsky may'have done. things -

9 that he may have said that no -one else knows, about, that he-

10 doesn't realize that they know: about.. Conversations that'he

.11 had, memos ~ that he wrote or notes that he took .which are not

12; produced but which are actually in existence that they -know.

13 about and he doesn't know that they know about. -

() 14 But there is inherently a f ull opening up. Now

15 that creates the conflict because of the nature of the issue
16 that's presented here. The issue that's presented here is

17 whether or not Mr. L1pinsky has actua11y f ound problems at
18 the Comanche Peak site , which he was pressured into

19 recanting, pressured both by Comanche Peak and/or by

20 0.B. Cannon. And, thus, there is set up a conflicting goal

21 of the two entities -- Mr. L1pinsky on the one hand, and

22 0.8. Cannon and Mr. Norris on the other.
23 For instance , in the notes that we already have,

() 24 Mr. Lipinsky consulted with the Nuclear Regulatory
,

25 Commission people on the issue of whether he would be fired

_
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1 0MT/bc 1 by his employer -if, he : were to discuss ' the matters : that

-2 related to his trip report. - And. they , ~1n. turn ,L recommended

J ) 3- -that he take notes- and advised him of his rights- or, at
' ss .

4 least _ in generai of.' his rights, under the ' Whistle : Blower's'
-

5. Act.

. ,

- |

'6- At another time in his notes, he spreads his

7 concern ~that his chief -executive officer, Mr. ' Ro th , . woul d

8- require him to commit' perjury and went so far as to either-

9- prepare or get ready to prepare a memo tha t Mr. Roth would
|

10 sign, directing Mr. L1pinsky to sign a changed . trip report
.11 in order to adequately protect himself from what he

12 percei ved to be Mr. Ro th's conduc t .

13 But, even af ter Mr. Lipinsky said, "I don't want

)- 14 to commit perjury," and even after Mr. Roth said, "I don't

15 want you to commit perjury " Mr. Lipinsky's notes filled

16 that Roth on several occasions pressured him to do it,
,

17 pressured him to sign it.

19 With respect specifically to Mr. Norris, he has

19 testified in this hearing regarding his views and opinions
20 of Mr. Lipinsky's attitude, of what was going on when he was

21 there on the site. Mr. Lipinsky's notes have indicated a

22 contrary view of Mr. Norris' competence his ability to

23 comment on a number of the subjects on which he's already

() 24 under oath attempted to comment. And Mr. Lipinsky raised

25 serious questions about whether Mr. Norris is capable of
,

f

,,_ , ,.e, ,n-- --
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fli.OMT/bc '1 Noing - tha t.

. ~2 ' So thatt we have ~a situation :in whichL we 'have
,

; ) '3 Mr.JNorris;and ~ Mr.. Lipinsky almost gas : conflicting experts.'

s,j . <

4 Mr. Norris goes to the . site and reaches one set of -
:

.

S' conclusions. Mr. Lipinsky | reaches a dif ferent set fot -

6 conclusions: andithey;each disagree with the other -on < the

E7: merits and on the relative competence of -each other to have-
.

~

8 theLopinion.-

9 Finally, Mr. Lipinsky_ reflects. throughout his

~10 memorandum a f eeling of subjugation to Mr. Roth. - though he
,11 talked to Mr. - Roth before he -- even before he goes to

12 see --- to -change the transcript of the deposition or the -

- 13 - meeting that takes- place .between Mr. Hawkins, Mr. Watkins

()~ 14 and Mr. Lipinsky, even before he returns the transcribed

15 changes. He f eels compelled,- as his L-notes disclose, to go
16 back and make sure that it's all right with Mr. Roth 'that .he

17 send those back.

18 Mr. Lipinsky doas not feel himself to be a free

19. agent vis-a-vis Roth and the 0.8. Cannon Company. Thus, we

20 submit that there is already a conflict be tween those

21 different people and that Mr. L1pinsky either has to

22 withhold information from his counsel, both because his -

23 counsel would be obligated if he learned something that

() 24 would be of use to 0.B. Cannon to -te ll it to 0.B. Cannon, or

25 he would violate the confidences with - 0.B. Cannon s or he

. - , ,_ .. - - . _ . _ - . . . _ , - _ _ .
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- li .,OMT/bc ' I_ would !have' to ge t Mr.- Lip ~1nsky, to no't Lte 11 us . those~
~:

.

6, 2' -confidences, .,which -:wou1d mean that I Mr.: L1pinsky . couldriet[ be
~

13 ..- ' properlyLrepresented.~<
.

-4 -Tha t 's. t he : bas ic f actu al ~.'. . .-
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Th$tfs the. basic - factua'l predica te. -2: LIVEbw._ l i
~

.2 ' Miss Gardef will now, with-; th's LBoard's permission, -

[i "3 go into the a cases'' where this issueihas 1 risen. 9'1v
4 . JUDGE' BLOCH .One Lsecond. - Bef or e Mi'ss L Garde

~

~

5 begins,E someone ~is mumbling w'ith their hand over; the

6- . te lephone , and 'i t 'can be heard. .
'

7 .Miss Garde, please continue.

8 MI SS GARDE Yes sir. The: cases;that1I have'
'

~ ited before and the casesc cited iwithin them, Jagain, let; me9- c

10 restate them. -Tarons v. Smith, which is 621 Fed 2nd .994,

11 and I map have said 1981 previously. It',s a 1980 case..

12 JUDGE BLOCH: You say 19817

L 13 MISS GARDE: Yes.

:O. i4 - auDGE sucH Centinue.

15 MISS GARDE: I think that this particular case
.

2 16 deals specifically with the question in front of- the Board-

! 17 now.. . And in this case , what comes up is t ha t it. i s .
.

18 confidentiality between a lawyer and his client. That is,

19 the most important f acet of the professional relationship-'

20 which is served by the rule of disqualification which we-

21- have argued. The possibility of the breach of confidence
:

22 and not the f act of the breach triagers the

23 disqualification.-
!

)( ) 24 JUDGE BLOCH: Is this a civil case?

25- MISS GARDE Pardon?

1
1

._m._,
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:2i?LIVEbw. I
~

" JUDGE BLOCHe ~ LIs Tarons v. ' Smi th a civ11 =-.-
~

02' MISS GARDEs Yes .it is, sir.-
~

J ~3 - . JUDGE BLOCH: ' Continue.,;

4; . MI SS GARDEs . Okay.' The second point made in

.S Tarons v. Smith is that "The' lawyer 'is. expected to-use every-.

6) skill, ' exp'end .every energy and . tap every . legitimate -

7 resource " and -I'm quoting. "in the ~ exercise of ~1ndependent1 -

.

.8 . prof essional- judgment ? on . behalf _of ;the c lient ' in an-

9' undertaking representation on the client's- behalf."

10 That -is . not : po ssible , as _ is pointed - out in this

li c a se . There is the. conflict that exists in which even

12 though informed consent has been obtained, the dual

13 representation of conflict in interests results . In - the f act

.
14 that representation, in conjunction with the trial,-presents
15 an actual present existing conflict. And the - discherge of

16 duty to one client conflicts with the duty of the other.

'I7 And I think, as Mr. Roisnan has argued, the cases.
18 where actual disqualification trials have been held, and i

lo that is what I look at in the research, come down on the
-

20 side of where a conflict -- not where a conflict alreedy has -
-21 existed, but where. In the normal carrying out of the duties
22 to both clien ts, the lawyer has to, in eff ect, not disclose

"23 to each client information that those clients. give to him.

O 24 Thet gets e 1ewver in ee entemebte nesittee, ene it is for

25 that reason, and there's a particular cite which would be

- i
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1,ILIVEbw'- il. proper - to giveLus . this ~ point, :thatLit's 'no t1 the - dishonest-~ '
-

'
~

c2 . practi tioner. that - is; solely protectid by this ' particular
, %). 3' rule ', : but..it's ' the hones t prac ti tioner being ' prevented f rom
-y

--

24 . finding _hinself 'oriherself "in a position where ~,' in orderi to -

SL render < pro'percservices, someone ha's tolbe > 1e f t by . the -side'.
~ ~

6 - And ' it is :that f ac t, -that, - in f act, Mr. Lipinsky.
'

-

7 ' or O'. | B. Cannon, not could end up. in : conflicting positions --

,

8 but, in fact. are In conflicting positions,- that is strongly
.

-

9
~

supported by the- law. g

'

10 had let me again -cite- the California case 'which.s

it was particuler'ly on point, although I concede it is a

12 California Appeals case. And that's Valley . Title v. Board
.

13 of Santa Clara County, 1.77 ' Cal.ifornia Reporter 643.,

() 14 JUDGE BLOCH: 1.s that a criminal case?

15 MI SS G ARDE: No, sir. I t's a civil case'.

16 JUDGE BLOCH: Can you actually deliver that case

17 to us this afternoon?

18 MISS GARDE: Yes, sir.

19 JUDGE BLOCH: Okay. We can get it. No . proble m.

20 - All right. Mr. Gallo, do you want to defer
t

21 responding, or do you feel competent to respond at this
.22 time?

23 MR. GALLO: I want to make a very clear

() 24 distinction on what my response will be at this time.

25 - Before I make that distinction, I want to

-
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2 'LIVEbw. I indicate _that my . argument from this point forward. should not

-2 be construed by ' elther the -Board ~ or any ' party as waiving

['j. 3 wh. ate my preliminary; judgment is. and that is .that the
~

v,

4 Nuclear Regulatory Commission- doess not have jurisdiction to-
,

5 consider ~ this ma.tter.-

6- It is my preliminary " Judgment-_ that :the NRC,- as a-

:7; whole, has n'o jurisdic tion to consider this matter. That if
~

_

8 the matter'-- if it's ~ relevant at all- to be referred to the

9 applicable A ttorney'. Conduct Review Board f or the bar

10 association concerned.

11 . JUDGE BLOCH: Mr. :Gallo,- your initial remark

-12 ac tually astounds me. We're not talking about disciplining

13 you. We are talking about regulating the practice before
O ,

(_/ 14 this Court.

15 VR. GALLO: We'll, I can flesh out, if the. Board

16 desires, my preliminary basis for that preliminary
17 judgment.

,

18 JUDGE BLOCH: Of course, there is already

19 precedent within the Commission on Appeal Board decisions

20 concerning whether or not lawyers have acted improperly
21 before Licensing Boards is that right?

22 MR. GALLO: Well, there is -- the controlling case

23 that was -- is Cleveland Illuminating v. -- the Manning

.( ) 24 . Trust case. It's found in 3 NRC 785. And in that case, the

25 question of a law firm disqualification was taken u and

L I
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1. LIVEbw l- ' heard by the. Licensing Board and the Appea1 Board.-
~

2
*

2 JUDGE BLOCH I'm sorry. -3 NRC what ,- Joe -
~

') 3 Mr. Gallo?.

j

4 MRi GALLO: I' ve closed - the book. I have to

5 reopen .it to' get the page. : 78 5. .

6 JUDGE BLOCH: Thank you.

'7 MR. - GALLO: . Now, - the -basis _ f or my preliminary

8 judgement is .Is that- the1 applicable regulation controlling

.9 this subject -is 2.713 of the Commission's regula tions. The-

10 shape and substance of 2.713 was markedly changed af ter the

11 Appeal Board decision was = handed down that'I just referred.

12 chcnged in direction, which leads . me . to believe that the
~

.

13 Board's jurisdic tion, indeed, the NRC's jurisdic tion is

rSTj l .4 limited solely to dealing with questions of -attorney
15 conduct.. That is, contentious conouct that requires action
16 by the .Boani to maintain an orderly proceeding'.

,

17 JUDGE BLOCH: Mr. Gallo, I think you're looking in

18 the wrong section, because that section deals with

19 disciplinary-type ques tions. But isn' t there a section in
'

20 the " Powers of the Presiding O fficer" that also deals with

21 this?
.

22 MR. GALLO: It is my belief that 2.713, based on a

23 review of the statements of consideration that was issued at

() 24 the time the rule was amended, makes it quite clear that the
25 Commission intended that when it came to the question of -
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Ii LIYEbw:- yll ) attorney :.' conduct to limiti it's' . powers [to ijust .go . there - is.
~

21 ' containad :In ;2.713 and not .to relyJo~n' the' general: powers;
~~

f 1. :3L .under '2. 7 I 8. .,
.

q ,

T4 = JUDGE.. BLOCH: - 'But '2.718 ~ Efis 'not i app 11 cable ,Ein! ',
- -

.

- 5 Lyour; opinion,| to our ' deciding | thatja' person 41sinot properly-
~

. -

'

'6 - represented before ;us?-

,

,

7' MR.~GALLO: That is my preliminary [ Judgment s yes'.
-8 JUDGE BLOCH ?What does the Statement of. i

9 Considerations'haveito say about~tht?L
10. MR.~:GALLO ' ' We ll . it --- the at Lthe time,

-

11 comments were received on . thel Proposed Rule, and at: the

12 ' t i me ,' It was suggested ;that the Proposed ~ Rule,cthat: is. the-

13' re formulation. of '2.713 was unnecessary bec ause. the. 'authori ty -

' O i4 ta newer wes eireede resided-in t8e sectioa of 2.i7 - 1 m

15 sorry, 2.718 that you cite. .

16 7he Commission , in' disposing of that comment,

17 indicated that it - although such authority might be

18- implied in 2.718, the _ Commission thought it more appropriate
19 to address the subject matter in 2'.713.

20 That leaves me to - I don't consider that - that
21 statement, in and of itself;-

22 JUDGE BLOCH: Where is-this-Statement of

23 Consideration found?

h 24 MR. GALLO: We ll, Judge Bloch I sense -by your

25 questioning that you -- that we are dealing with a

t

4
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I? LIVEbw it . jurisdictional! question on- the merits.
. 1

'

21: - I'm simply reserving, by advancing other'

:. h L3 'argumen't's,; that -I'm not wa1ving that .particular f argument.
~

4 . I'm not prepared {tonargue completely' that that
'

,

.- 5 : jurisdictional- question, f as ;I stated it. -is correct. .- That's

6 - why I - say it's my' preliminary view.,

'7 I have not- had opportunity and ' time to. complete-
~

=

.

8- rese arch the .i ssue. t

9- JUDGE BLOCH: Let's proceed from that then.

10 You've got this preliminary view, now -what else - -

~ l 1. MR . . GALLO: Ri gh t. That 's how I've char acterized
.

12 It.,

13 All right. Now Mr. Roisman has articulated what

h '14 he believes to'be the factual basis for a conflict of-
15 interest.

16 The purpose of my response . is not to respond on
-

17 the merits to whether or not a conflict, lin f act, exists , or

j - 18 whether he's made a case , but to test initially whether or

19 not he's made a sufficient showing that a sufficient f actual

20 basis, and, indeed, a legal basis, at this point, to wha t

21 the Licensing Board's further inquiry, even assuming it has
22 jurisdiction to do so. And the authority for that is found

23' in the Cleveland Illuminating case that:I cite, where the

() 24 Appeal Board makes it clear that in the first instance, the

25 Licensing Board ought to determine whether or not a
-

i

b

s

9 . - - , - _, . . . - - w - e e- -- v-
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Ll? LLIVEbw-- l? 1 showing has_ been. made - to conduct such an ; inquiry.
'

'2- JJUDG E 'BLOCH: At what' page.' is Lth'e standard set
'

,

. [~ ~)
- 3 forth?

'

%
~4- MR. f GA LLa s. IShave to hasten ' to - add that what they.

'5| were dealing with' there in that ' case was a1special board

6 :that was required by the| earlier formulation of 2;713. 'I'm
~

7- looking specifically -- let's see, 793. There's page -793,
~

8 where there's a - 'and it's specific where the ref erence is

9: made to Rule 12( b) (6 ) of the Federal ~ Rules of-Civil
10 Procedure.

~.1 1 ' JUDGE BLOCH: If it decides that .the allegations -

12 did state a claim for disqualification. I should ' merely .-

-- 13 ref er the mo tion to a--special - board without connent ---

) 14 there'si no need for a special board under the current. rules'

15 is that correct?

16- MR. GALLO: That-is correct'..

17 JUDGE BLOCH: And without commenting on the merits

; .18 of the claim or on the probity of any documents or
'

19 a.ffidavits which may have accompanied the motion papers?

20 MR. GALLO: Yes. Now, taking Mr. Roisman's

i 21 factual statement, I was looking for some factual basis upon
22 which Mr. Roisman perceives an actual conflict of interest

,

' n the representation of Mr. Lapinsky vis-a-vis O'. B. Ca nnon23 i

( )- 24- and vis-a-vis Mr. Norris. And all I heard from Mr. Roisman
25 was theoretical supposition.

,

t

w,, . , , . - , - - - , , - - .- , , - , . - _ . . _ , . .-c . .,-
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111 ' . SJUDGE BLOCH8: 'No,fI heard1 ' , tLI VEbw f .
' '- - ~ ' ' '2

e -

R./GAllos - ' No;[f acts ' whatsoever.52 M- -

-: 3 - 5 JUDGE BLOCHs DISheard facts.- I don't0un'derstand7

([ -

~

4' what youfre saying.: Ij mean', he -wa's :s aying to ;the --,-

4 - ;S- =MR.;GAlto:RWell, let's reviewNhat hef ssid. He' ~.
i

6 - said. that J his- first p'oiritJwass thati: one! must keepiin m.ind4

.
,

. .
. 17 the'^ nature df .whatlitime~ans to representia client. yThatb

:
- -8 there must be complete' cooperation and complete Lability "to

I'~ 9' exerci se: con fidentiality !betwe'en ,a ttorney and iclient. -
~

'

J 10 ..- That, ofLcourse .Is..true. The11mplication;is,-. -

.1 1 - however, that -in his malleable -

t 12 JUDGE BLOCH . Noi., those weren't the facts. - That -

3 - 13 was the discussion' of -

hh 14 MR. GALLos All right. - Now he. -- -and - I- would
i

j -IS- agree with that. Continuing on what- he said,' he. referred to-

-

! 16 -- again in that same context that perhaps Mr. 'Lipinsky may
.

|

|
17. have produced notes which were not produced pursuant to the

: 18 subpoena. Again, thatrs nothing more than . supposition. -
:

19 And, in f act, .that situation does, not exist.
,

20 JUDGE BLOCH: That early part of his' discussion:-

b,
_

21 was still hypothetical, but he mentioned specific facts.
!.

:: 22 MR. GALLos Now, the only f acts that I heard.- I" '

<
, .

23~ heard none between O'. B. Cannon and Mr. - Lapinsky.
. 24 -Mr. Roisman cited to the diary notes, where Mr. Lapinsky j

25 records .some of his discussion with Mr. Roth, the
t ,

|. '

!- ,

;

.

m su-+w
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.

I: LIVEbwt I. presidenti of OtJ B.- Cannon. He cites to the f act that-
~

2' Mr . Lapinsky said' that : he J w'ould not commit peFjury,- and ' then

['$ 3 of Jcourse Mr. Roth is cite'd in th$se ;same notes as 'saying,
x_j. -

-4 we ll , : don' t co nmi t- per jury'..

S- There's --- why twe may have a relationship -between
~

6 Mr. Roth, as president of the company, and Mr. Lapinski as _ a
7' subordinate manager, there's no Indication-there of a

8' conflicting interest between Mr. Roth, on1the one : hand, and
,

9 Mr. Lapinski. S-

10 They simply had a disagreement about whether or

.I l not the revised trip repor.t should be ' signed. by
12 Mr. Lapinsky. This matter is -- ,

13 JUDGE BLOCH: How could it possibly have been 'the

] ) 14 case that he should have signed a revised , trip ~ reportiwhich
15 would have purported to have been issued at a backdated

16 time?

17 MR. GALLO: Well, that has nothing -- that

18 question has nothing to do with the conflict issue.

19 JUDGE BLOCH: Doesn't it? The f act that his boss '

20 was asking him to make up a document and pretend that it
21 existed when it didn't exist?
.22 MR. GALLO: Well, that question assumes a premise
23 that I don't agree with. I do nat -- V

-( ) 24 JUDGE BLOCH: What premise :do you disagree with?
25 MR. GALLos -- whats oever. The import snt poin t --

-
1

,

( '
I

t -

I

,

I
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b
i LIVEbw I JUDGE ~ BLOCHr Which part of_ the premise doLyou

p- u
( 1[-2 ' disagree with? '

y- p3 MR. GALLO: All of it.x, >

'4 There is nothing to --- but your. own supposition ''

-

j5 with respect to; reading-' the ' diary - that f you assume that's
.

t 6' what he intended.

/ -7 ~ The point is that. this whole question abou't the
,-

8 di ary. and .the 1 various - versions --- I'm sorry, not - the - diary ,a-

'9- but the' trip report and the various versions of the trip
10 . report and the controversy over.. the change , all of that as

..

.11 discussed ' and was .in the -document produdtion . and -it's

'it, 12 discussed in detail in the testimony of Mr. Lapinsky .that

13 was .preflied, - as we.11 as the testimony of Mr. Roth, the role

.(3

. s,/ 14 played by each. And the outcome o f that controversy -was

15 that the draf t in question was never signed by,
,

w
16 Mr . Lapinsky.

,

'
17 That is a matter that is really not in conflict,

it .

dj ; ? 18 be tween those two. The f acts are what they are. Mr. Ro th+

'e s

f1 19 does not conflict and argue with Mr. Lapinsky's view of

20 those fact and vice versa.;

1

21 It's history. 'here is no conflict there.,

'22 Well, let's go to the Norris situation, which I

23 guess is the only real f actual matter that I heard.

(f 24 Mr. Roisman suggests that Mr. Norris during tae
! 25 course of his testimony on October I and 2 has indicated {

.I |
!

,

''

i

'

,

i.

h'
h' " | ,. , - . . .,..n.. . - , . , - . - . . - - - , . , . ,
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'l 2LIVEbw -1; . disagreement withithe Lapinsky views!1n the L trip report, had
-2 considered that Mr. Lapinsky' me,rinot have had; asL I: recall.

'j ~ 3 '. from reading \. that-: testimony, 'had' a -good day,:

m._,7

4L That i. Indeed ,-).is LMr. Norris' viewpoint , --and it 's1

5 -the viewpoint that's1 reflected ~ in : his' prefiled testimony.-

:6 Mr. Lapinsky do'es not ; agree wi th that -viewpoin t. .
7. ' Now theyldo agr.ee on one -- thing.: 'That is,-each is;

~

'

8 entit1ed ,to his own -view'on whether or not: Mr. Lapinsky had .
~

9 a- valid basis on August 8 to write what he wrote 11n;his trip;
10. report.

'.11 The point is that the nature 1of this proceeding;is-
4

12~ not to decide ~who's right on that issue. That is not before

13 us. What is bef ore ' this Board is whether or not

() 14 Mr. Lapinsky. was intimidated in'some way 'to change his'
15 view. Whether or not the view was properly based on -August
16 8 is irrelevant to. thi.s Board $s consideration, in terms of
17 deciding whether or not, who is right on that. point. '

18 The only relevance of what happened on August 8 or.
,

i 19 the views, is simply to fill in- the f actual basis..

20 JUDGE BLOCH: We ll, firs t, Mr. Gallo. .when- you met-
.

.

21 with Mr. Lapinsky, did you meet with him separately from .the1

.22 other par. ties?
3

23 MR. GALLO: I did. I met with each one of the,

( )~ 24 principals separately.

25 JUDGE BLOCH: The problem I have is anticipating

- - - - - . - . - - . .- . . . - . _ . - . . .
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:1; 1howJit'would haveibeen.po'ssible;for.youlto go;Jover with
b>

_

= Mr'.--e Lapins ky ,Cin | det $11(- e ach : of -f the f:techbihalhhings : th at'1::;2
: i

;- . ,
,

_[y{ '
,

~

l:were in th;e origSal report and1his finalfposition,(and:|to ~r31
.

|cha11eng'eLhim Lasyto whsther hk really[believedkthejfinal
'

~

'

14

[ di ; po's ition. . ' i.
~ '

l'

i}' 61 -
. Did;youl eelsfree[to{do$tNatidn llight*of? the: --

~

f
_

7: , position of 0. 'B. Cannon?
~

*

il _ 181 - MR. GALLos1 ITeertainly did.: There were no;

91' Erestraints whatseover iby Mr.JRoth. ' And I. thinkitheirecord,-
'

.
.

10 ' based -on. those ' diary Lnotes:Lalone vis;quitelclear that? >

ill . Mr. Roth runs Lannoperation wh'ere -- the - cornerstone' of 0which-

- 12 : is ntol encourage 7 dissent and differ ing .. viewpoints.:.

3

33 +- JUDGE BLOCH And did you ;a ssure -Mr. Lapinsky- that:
*

. .
.

; h ' 14 = no matter -what he- told- you about his technical . views' and his-
'

d

15- final . position that he would 'not -have to share that 'with

:. 16 Mr. Roth?:
. .

t' ..
.

; 17- MR . - GA LLo s That is true'.

18 ' JUDGE BLOCH: That you were trying to k.sep
._

.

19 . separate . conf erences- from the thr.ee clients?

i- 20 MR . GA LLO No. No. I told him that, if- at .any

5 - 21' . time he. f e lt there .'was something that he believed to 'be .

.22 - * confidential and should .not -be shared wi.th others that 1.s .t

23
. .

Mr. Norris or ' Mr. - Roth, he , indeed, should make that known',
-

[-h 124 ..t o - m e .

: 25- In f act, Mr. Lapinsky's views with respect to his.

y

_.

-

w i4 + g a 4 m , -yM-. Yk yi-4 ett r g *ww[ #e 'esT- we wqvr-.- gg g g g q er wf'T v u re * WWF91984NTvmf M '''W-F W v 9' T' V''W-M^'F^9------e e gyg,'my-v.-ggwt-''-w-yw-N**'e
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2:?LIVEbw- -1: fposition-'on the a ffidavit ',- and, IJassume you're~ ref erring :to

,

2- :the |a.f fidavi t ithat: was executed .on|. September. h8, I984,

Q 3 Mr. Lapinsky had no reservation wi,th. respeet ;to. making' those
M. ~

.
. .

. .

.
.

4 views know- to1the other parties:>and to the- other: clients.;-

.5; Indeed, the4 pref 11ed jtestimony flied by'
.

6 ~ Mr. Lapinsky - makes E hat quite clear,= where he 'ldentifies ' the.t

7 ~ variances that he - had with respec t. to - what he said on ' the
.

- 8 _-28 th ~ o f. Sept ember and .what hisipre sen t- posit. ion; is. -

-9. 'So.while it is possible'- to imagine and ' conjure up
10 scenarios !where conflicts- actually. might ex1st, that is'

,1 1 '- nothing more than the fertile imagination;of whoever
12. Indulges in that' exercise and not based on f acts alone'. -
13 JUDGE .BLOCH: And I take:1t you havel e xamined the -

h 14 diary no.tes that ' we have all orderd that we will 1 receive ,
15 and -those diary notes do not indicate. that :there i sa

~

16 conflict of: interest between 0. ' B. Cannon and'Mr. Lapinsky?
17 141. GALLO: I would want to look at them again,.
18 but I- believe the answer to that is definitely, yes, subject-
19- to that one qualification.

-20 And I --- i f the Board would like a short recess -
21 would like a definitive answer from me on that point, L
22 would request 'a short recess to simply ref resh my- memory
23 with respect --

O 24 JUDGE BLOCH: I think that could be heIpful,
'

D
25 because if there really is an Indication in' those notes of a

.

9
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'2/{LIVEbw ~ !! O cont 11 et ! offin terest ,r wh Atheriorinotithe : Board e ver0 sees"-

'
, .

f2: Lit,(it-1;seems: to .~me thatpyou?should considerf. disqualifying
.

. ., ,
, . .. .

.
.. . . . ..'. -

h.y .. 1
- :U'

.

,

[ Q: 3' ;:yourself.7
,

-
'

-

AJ'- ;< m
. ,

,

'

< ~

,,

j\'' f4/ ,
.

'
.

M.fGALLOQA11iright. ;
'

,

. - - ' 'x - . . .. : .- - .. .. .. .

.
_. . .

-

~ a5? . We ll ,? would i the ? Board :li kelto order:.a rece ss :-so -
-

3
,

.

,

16; 'I;can[quicklyj ref reshl my self ??
.

" ~
~

;~

J' ~j - . JUDGETBLOCHei M.sw m'uchitimeido'youineed?Tg

'8 : ~ MR. GALLos!loh , |two :or, ithree 5 minutes. -
~

, ,
,

,

"

9' . I've ;got? them right:!:here , 'and ~we de fjusti talking . ( ,,

p -
~ -.

'

.
10-- : abou't -

ill ! J

_
? JUDGE BLOCH: -' Take a i five. 'minu t'e r recess ..un til <i

.

_

, ,

12: .11 :15. LI .: have il l :09.

: 13 ~(Recess.T ~

f 'hh 14

- 15 ' -;

v..
16

} .-

L. 17L
:
1

18-
p
r 19
4,
1

P :20;
i

3. - 21-
''

p_
: 22
L

(.

[

& 24^

25-
: 1,

! l

! l

:

O ~

,

3

'
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OMTbur~ .1 - JUDGE BLOCH:' I -.believe' tha t1 Mr. - Gallo'is'

2: i disconnec ted.

;3 Are you.back,- sir?-
. l--

' : 4 We 'are . waiting for the reconnection of Mr. E Gallo.
~

-5 ' Hello, is anyone Jelse there? :-

6 THE REPORTER: ~ ' This is th'e Reporter.~

7 ' MR. f ROISMAN : - -I am'here.

8 MR. WATKINS:' Applicants are here.

-9 MR. TREBY:1 S ta ff . is here.

10 ~JUfDGE BLOCH: Okay.. Mr.'Gallo has to be

'll reconnected..
'

12 Mr. Maggio, .are you there?

13 THE REPORTER: Yes, sir.
.

- 14 JUDGE BLOCH: Good.

15 MR. GALLO: Mr. Bloch, ' this is ' Joe Gallo.

16 JUDGE BLOCH: _ Good. Are you prepared ' to proceed?
.

17 MR. GALLO: Yes. I apologize for inadvertently '-

'
18 disconnecting the con ference line. I was just reinstated

19 just u- moment ago by the - NRC operator.

20 JUDGE BLOCH: Okay.

12 1 MR. GALLO: I have during the recess looked.

22 carefully at the three days of diary notes that were not

23 produced as well as the one memorandum that was not<

[ 24 prossced, and I can unequivocally that there is nothing in
,

.25 those documents that in my judgment raises any conflict

i

_ .,- . . . . . _ . . . . . . ~ . , . . - . . . . - . _ - . _ . _ _ _ . . , - . _ . . _ , . . . . . . . 4 . _ _..
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-
,

,.

. 'OMTbur- -l: ~ with ' re s'pec E1 to : the in tere st" o f Mr. -.Lipin sky. vis--a-vis '-

J
,

|2- " O . = B . J Cannon or Mr. - Norri'sb - ~ ~~

'
- . 1

-
.

' I
-

1 ., . - I3 ' I: can ' tl un~derscore i thelfact that ! the se witnesses-
~

q p
'-|

,- .. ,

!

A - f4: who< are Board 'witne sse s,2.a fter { all, Lare cos:ing 7to W ovide
,

|
' ~

-
. . . . . .. . .

. . . ..

gj. -5( theiri in forma tion 'and - the ' fac ts a s 'they1 know them r in ' |:

~ ~

(6L kunison.: 1There is no| disagreement; thatic theyJ should .telli the 1

_

~

L7. ' story as itideveloped = and' as' theyf explained f'it.;

8 -- ;-The pre filed ite stimony,: If believe, goes Linto -
'

.significant ' detail::on the: various : steps :that tis, first of -; 9 .
.

E -10 all', started 'with ' the job itself, mid stream with : the' August'
-

' 11 . 8. trip report, then the . steps thereafte.r 'in - terms o f how the '

: .

12 trip report potentially would have -been revised; secondly, . : :

13 the Novr.nber 10-ll meeting .and the subsequent; steps that: led

;
.

14 to a : change in Mr. Lipinsky's position.:

* ~ '

' l'5 The witnessea are - uniform, including Mr. Lipinsky, <

16 who is the strongest on this -point, that there was no~ undue -

i 17 pressure.

18 JUDGE GROSSMAN: Okay,-Mr. Gallo, this is Judge .
,

19 Grossman. I have a_ question on'that.<

20 -Apparently, your position, or it appears to me .
,

-21 that your position is that while there may have been some

22 disagreements in the past the parties -- that is, the-.

*

23 O.B. Cannon personnel --. have no disagreement now as to
i

. 24 even what happened in the past. They are all in u i on s n.

!' 25 Is that basically your position?

i

d

e

a.
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:
,..

,

OMTbur? Elf
' ",

IWell, thatYis a" correct ~MR.~GALLO: ~

'
" " w- _

, _ . ,

Judge [ Gro s sman, v but. :it [is.'I2. characteEization jo fimy : position, :]
'

,

1

M ;3: coupled sith?.iheifactithat1where theiareas-o'f disagreement 1:v6 _
- ,

- -

b :40 -occurred: --E this:fis. actuallyjin th'e case of the; ~' >

-

~.
.

..

Norri~s-Lipirisky 'di sagreementiover: whe ther .or noEq thereL;was .15-
. .

:

L6;' sdequate basis /foi Lipinskyf to;have' made' thei-comments he~
"

- -

d
~

'
- 17 ' ' made on August'8.:

-8 4 That :isinot materis1 to. tNelquestion of whether or'

~

,

1_ 9. not-:he subsequently, right or1 wrong, . improperly. changed | the :

- 10- - opinion _ because he was coerced .in some; fashion.
'

. .

<

- 11-~ ; JUDGE GROSSMAN 'Okay, let me take another example ,
,.

' 12 .of where' the parties disagreed,' and if.you can telb me they
.

| 13 are all agreed -on this now, fI will ! accept that.

- 14 MR. GALLO: = All~right.
'

]
15 JUDGE GROSSMAN:- One point wa s, - I thought, - from-

i- 16 the diaries - that Mr. Lipinsky thought that the changed -trip

17. report was tantamount to perjury and that he was being:
,

.

18 pressured into signing that and he was withstanding - the

' 19 pre ssure.

'

20 Now, do all those people -- that' is, Mr. Ross,
.

21 Mr. Norris, and Mr. Lipinsky -- now agree that that .was the,

i

[ - 22 ca se , that Mr. Lipinsky thought it was perjury and was being
l

! 23 pressured into signing that?

- 24 MR. GALLO: They -- Mr. Ross ano Mr. Nortis agree.
.

^

25 that based on those diary notes that was Mr. Lipinsky's
i

t
i

[-e
+

s-
! !

!~

~

.
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; -

. _
- - -

-
'Yr'

OMTbur'. 'If . state of mind.: .,' Mr.S Ro ss'- doe s .not 'believe i tlia tb his ' ac tion s)
.g

'

y *F , . , . - , , , - .. . , '
~

; -
-

Nj. : <g' ,
__ _

,
-

_

~-7; 12| ; constitutie. either perjury Lor. constitute fundue pressure .o'n '

+

- . - - -,

'k( _', ;3E Mr. ( Lipin sky.k - s

'

N'

, _

,

:- x-

,4f y t ( ;'I'helpointifis that1- T
. , .

'
.

> -
N- '

.
,.. ,

* ^

i 14 5 IJUDGE GROSSMAN: = 1Get him to. sign ia back-dabad :<
, ,

'.
- - <

{ m.
..6- :' document?(

,

_

. ,
,

Y f7J _ .; MR. - GALLO:; ; Well, jI'Ithink- Judge Bloch, ou have:
'

'

L , .

,

?8! re ferred . to that"a second| time. . Let's;be clear here', a t'i the :

?91 timeEthaL - this Lexeireise went oniabout ' revising ; the document, -
.

'

210: we ' are ' talking ; the October-November.19831 time frame. :The-

11. original 7 version of: the' Lipinsky trip report.was already; a

12- public' document. because it was the original ~ version _ that was _

y

13' .surrepkitiously taken from the briefcase, 'as I understand

14' it,:and furnished, among other people, the NRC. .-

' 15 JUDGE GROSSMAN:' Well,.Mr. Gallo ---

'
16

, MR.' GALLO:. Mr.1Ross knew this aE ' the time that he-.

:

| 17 was requesting Mr. Lipinsky to L sign . the second version. :
.

18 JUDGE GROSSMAN: What wa's the second version -

I
19 supposed to be? ]'|

|; 20 MR.-GALLO: The second version simply aims .'at Mr.

!
'

21 - Ross' request, and his testimony spells this out, the ..very -
I
! 22 last paragraph in the trip report, and in Mr.'Ross' judgment
I

23' the last paragraph was a proper statement as -long as it-was

. . 24 an internal document. But as soon as. it became . a public:

I
~

25 ' document and he was requested officially by Mr. Meredith of
.

$

!

(. i

; I

L i

e

'

| ,

-
.
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.OMTbur- 1- TU .for a copy of the so-called Lipinsky' trip report. He.

'2 didn' t'believe it was _ appropriate 'that the last . paragraph

3 should _ convey a notion' that the Lipinsky- comments were. )_q .
( )1

.4 dra fled for the purpose of O. B. Cannon seeking busineas -' ' '~

5; from TU. _

6 That he determined - to be a proprietary : matter- in

7 terms'of a management decision that was specifically his,

'

84 prerogative and not that of the Quality Assurance Manager,

9 and that was the nature of.the change that was at- stake, and

10' all o f this is explained, . as I say,- in' the te stimony.

11 JUDGE GROSSMAN: Mr. Gallo, getting back to my

12 question.--

13 MR. G ALLO : Yes.

('T 14 JUDGE GROSSMAN:- -- I accept the fac t - tha t'
V

15 - everybody is agreed on Mr. Lipinsky's ' state of mind as he

16 expressed it in the diary. I don't see 'lunt anyone could

17 disagree with that, but my question is whether all those

'

18 people are agreed now that Mr. Lipinsky was being unduly

19 pressured to sign something that he didn't want to sign.

20 Do all these personnel agree with that, that he

21 believed something was perjury and was being coerced into

22 signing it?

23 MR. GALLO: I can' t agree with that formulation of

24 the question. What he bo tieved was perjury was that
(-)g

*

u
'

25 subsequently, if he had signed the document without

i

)

. . -- . . -
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195341,
, .

o a.::
QOHTbur; [l| 2 changing: the:.date, Tsubsequently ' he i would be fca11edJ upon Sto - j
-

s . -.

a:
~ ',

. , - _ . . . , -
.

- :2- | te stify or explain Ein - some fashion with ' respect to . the :
~

- -
-. ...

. . .. . . . . .

'3. documen t, ' and - that(wa s -- the : point .'in time that- he :. thought he :
% y.

.

re

3 1 :,
~'F; '4 . was comunitting perjury, riot: at;th'e itime.ofL signing ;.the.

'

iSI Edocumen t!'.'-

6! " JUDGE GROSSMAN: - Well', : the question '.is: ; doithey,

7 : all agree ' that he was being ? pressured 'at that1 time, das thef 2

'
8 ' diaryinotes .re flectf and' that hes was : attempting to withstand

9; che- pre saure?-

10 I f there is :no'_ disagreemento on i that'' and ~ Mr. ' Norris '

llJ and Mr. ERoss both agree with ' Lipinsky| that 4he ~ was being

L12' -_ pressured at/the time, that _is the extent of my ; question.

-13 MR. . GALLO : Well, . I : can ' t . acknowledge tha t. " Ross.

14 does not agree that he pressured Lipinsky to sign the

15 report. I mean, he believes that at some point after
'

16 Lipinsky _said 'no -he gave up on ' it, and he considered the
,-

17 interaction to be the' normal interaction you would'have with
,

18- employer-employee relationships. -

19 The point here is that this matter is also not'

20 central to the issue that we are dealing with, which was:

21 what was the basis and the ground rules for Mr. Lipinsky in

22 changing his _ views with respect to. the tactical merits. o f'

-23 his. comments that were provided on August 8th, and as I see

24 the disagreement over _the signing o f the trip report, it is

O''
25 simply a side issue that is not material to the position

-

.

,

?
c ,

'
a

t
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7 ': O M T b u r-- ill taken with respect to the merits of the comments made by.

c2: Mr. Lipinsky on the 8th.

a, 3 .Indeed,-- if you look a t the August 28 th - -- I - am
),

'# -4 sorry -- the September 28th a ffidavit of 1984, if.you look
~

5 'at ~ the transcript o f. the_ November - 10-11 meeting,_ the' whole

6 question of whether or not rework was . feasible or difficult'

~

~7 or otherwise or the whole question of whether O. B. Cannon

'8 should do more work was not addressed in any of those

9 meetings or the a ffidavit itself.

10 That was not a material point, and'I believe it.is

-11 not a material point an ' to what is be fore this Board, which

12 is simply ' an issue as .to whether or not, right or wrong, on

13 August 8 was Lipinsky subsequently coerced' into changing his
,

14 po sition.

15 JUDGE BLOCH: Would you like to continue?

16 MR. GALLO: Yes, I would like to a.1 dress just

17 brie fly on just one statement on the wall. q

18 It seems to me the controlling Code of Judicial
i

19 Conduct that would be applicable is Rule 1.7 ' of the Model

20 Rules o f Pro fessional Conduct and Code o f Judicial Conduct

21 issued by the American Bar Association in August 1983.

t 22 JUDGE BLOCH: Well, we are pleased to hear you say

23 that. That is the one we cite in our order.

; g 24 MR. GALLO: It says -- in significant part, Rule
'

25 1. 7 say s: "A lawyer shall not represent a client if the

!

!

<
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''[ OMThurk S13 i;repre senta tion :: o f ! tha t cll ent will' be) direc tly; adver se : to - ;

- . 1 d.

:2. janother client unless thehawyerf reasonably believes: the,

'

.
. . ..

_g |3; representation will.|not ' adversely a f feet ithe ' relationship ,'

.

[- Q . with the ' other clienti and .each' client' consents alter
9

- - <
.

~5 ! con sul tation. " : - -
;

... , 4 : , . j
1

6: That : is the 'ex tent' o f .what : I J believe - to be'' the :-

,:#

:7L f relevant; portion 'o f ' that ~ rule. .

,

.8- . JUDGE BLOCH: Hold on a; second.'

9- . (Pause.)
.

10 1.7(B)(1), that is; important?:
~

-

~

11. MR. GALLO: I am :looking ' at - :
-j

~12 JUDGE BLOCH: . .7(B) say s: "A lawyer shall not

13 representi a client sif the representation of that client may

14: be materially limited by; the lawyer's responsibilities to
,

- 15 another client or .to a third person or by: the ' lawyer's own
i -

i -- 16 interest 'unless the lawyer reasonably believes the
1

. - 17 representation will not 'be adversely a ffected."
I
i 18 MR. GALLO: Ye s, well, I read you (A),'but I.would~
}

19 submit that I guess the whole rule applies, but certainly.

20 the (B)(1) and (2) essentially says the same ' things. . . . the"

<

,

; 21 lawyer reasonably believes the representation will not be'
1-

| 22 adversely affected and the client consents after ,

1

} 23 consultation."
!
' ' 24 And I assume that means all the clients.

'

Now, my -letter of November 15 indicates quite
'

- 25
t
} ,' _

;
o

'

|
*

'

1

I

|a

5
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OMThur la clearly |that"I do not believeL that. a' conflict exists with-
~

-

2| . respect, to = representing the interest o f :these 7 clients ' and
.

, - (3 - that'I_have'gonesto excruciating' pain:to explain the
,_b '

4 situation . to Messrs. ; Ross, ' Lipinsky, and Norris; 1indeed, 'did- :i
:t
* ''

' '

. 5 that on NovemberR1'4 a fter:I learned of -- :actually. on

6 November 15.after I learned of Mr. Roisman's intention to

7 file . some sor t o f -- this mo tion. '1

8 And they _ understand fully : the situation. .I.

9- believe that I have explained it as completely as is

10 possible, and they do not; see a -conflict in their. interest,

11 ;and - they consent to the representation on ' that > basis, and I-

12 believe that based on the item that I 'have just read and

13 plus the . representations that I make in ' the letters -- which,L
.

' j 14 by the way, if.necessary, I can have confirmed by.

'. 15 a ffidavit - is dispositive of this thing, . wheniyou compare
r

.

16 that the only allegations made by Mr. Roisman of a ' factual- ]
17 basis are really on the basis of either a scenario which he

18 has developed based on supposition or on what he perceives

19 to be conflicts, which really are not material to the issue

20 be fore this Board.

21 And for all o f those rea son s, I don' t believe that

22 Mr. Roisman in his motion has set forth an adequate basis
,

23 upon which the Board should entertain it further, and you

24 ought to dismiss it out of hand as not setting 'forth a

25 sufficient basis upon which relie f can be granted -- to
.
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-OMTbur' .l. quote the rule thati was cited by the Appeal Board.

2 I would. like to.make one finalEobserva tion. What

y. 3 we are dealing with here is |a company' and three Citnesses.'

..

4 They. are Board witnesses. -They have J no vested interest .in'

5 this proceeding.

6 It is TU .that wants the operating; license for:

~7 Comanche' Peak. These people are in the business 'of putting

8. paint on -- protective coatings on various commercial

9 en terprise s.

10- ;This proceeding is distracting that enterprise

11 signi ficantly. Mr. Ross as President of the company,

12 Mr. Trallo as Vice President -- and of course he is our

' 13 w itne s s, at my request, so I will ' exclude him -- Mr. Norris

14 as Production Manager for the Southwest, Mr. Lipinsky as the
)

,

15 Chie f QA Manager, their attentions are being significantly

16 diverted by this proceeding away from the normal course of

17 business, a proceeding in which they really have no interest

18 in.

! 19 Secondly, they are incurring legal expenses and

20 other costs as a result of being called as a Board witness.

21 It seems to me to be unreasonable, given the tangential

i 22 nature of this issue to this case, that they be required to

| 23 even get further counsel with respect to this matter.

24 I think the Board should keep that perspective in

25 mind in considering this matter.

<

e
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# i ' ' I% OMThurI 1 1- That concludes my remarks.- - -
>

x ~ . ,

:2.~ . JUDGE BLOCH : :Thank you,7 Mr..Gallo. I
.

.A
T,W: 3

,

Mr.:Wathins? -

,

c e

Y- i'"4 ; -MR. WATKIN8:' Sure;,
. ,

. -

JUDGE :BLOCH ..-Have you remarks ;at: this time? -

- 5'
, . ..

.

i6 .MR.<WATKINS: :On the' merits, no, sir.
.

~

7 JUDGE-BLOCH '- Sta ff? -

,
,

. ,

8 MR.-TRE8Y: . Yes, Judge. Block.
'

:9- , JUDGE BLOCH ' ' This 'is Mr. Treby?

10 MR. TREBY - That is correct.

11- The staff's commento at this point is thati we -
.

<12 think that .the -facts which ' are be fore the Board .are that
e (

13 there.may well. have been some differences of views amongst

14 these various persons involved with .O. B. Cannon during the

15 ' period in question. !

16 However, we have had a representation here by
.4

17 Mr. Gallo that nothing in his discussions with these various .

18 per son s, nothing in discovery, including material which we

19 the parties have not seen, indicates to him that there is
,

.:

20 any conflict of interest between any of his clients.
-

21 Both in his letter of November 15th and earlier

22 this morning, he has stated that he .has discussed the matter.
,

23 in detail .with Mr. Lipinsky, and he does not, believe that
I

; 24 such a conflict exists, and also that he has explained to

25 - Mr. Lipinsky that in the event 'a conflict were to arise in
.

I

i.

r

v.-w..w , + - , . - - , , , .,w,----.,,,,,,.---,.,--.,,,.y-,%,-r-wr-,+-,c., - w -,w we .,w.y,,%,r,-,,. -,r%m...n-.,,-.,,,,_w-,pr---,revee,*=*--,*e-=-wri--wwe Me'e+W-4---
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" OMTbur 1 th9 future what sters could be taken at that time.

- 2 It seems to the Sta ff that the facts here are that
&
'

3 there are no conflicts of interest, at least perceived by

(I
4 the clients, and it is usually the client who would be

7

! 5 raining the concern o f con flict o f interest.

I 6 The cases -- the civil cases that I have seen,

[
7 usually the question o f con flict o f interest arise s where

L 8 there has been a biased representation of an attorney -- or

! 9 let me restate that -- that usually arise in the instance of

I 10 an attorney representing interests adverse to that of a
E

11 former client. That, in fac t, seems to have been the fac t s-

:
-

12 in this Prawn v. Smith case, which was cited by Ms. Garde.
g

5 13 There seems to be little law that I have found
a

; 14 with regard to where you have an attorney representing a

15 corporation and parties within the corporation or
,

16 individuals within the corporation all on the same side, and[
_

) 17 the few re ferences that I have seen to that have indicated
i

18 that there is no problem with his attorney representing

19 those kinds o f interests.

L 20 We believe that in view o f the representations by
L

21 Mr. Gallo -- and also we would expect that should we go

22 fo rward , as we currently plan to go fo rward , that the Board

j 23 would advise the witnesses of this question of potential

; 24 con flict o f interest, ensure itself that the witnesses are

25 aware o f their options, and then proceed with the hearing.
'
_

f

E
:

:

E

.
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OMTbur 1 I f, ' during . the course ~ o f the hearing, it appears that a'.

2 con flict ~of' interest problem . arises, deal with 'it . then.-

3 But it seems to me at this point, . based |on= the
73

4 facts - that we now have, none o f' the O. B . Cannon people, at
,

5 .least, perceive -any conflict of interest questions.

,e

7*

8

9

10

11'
.

12

; 13'

i

14

i. 15

I 16

i 17
i
' 18
!

19,

i
}

j 20

; 21
i

i 22

! 23
<

! 25
;

!

l
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OMTpp 1 MR. TREBY: This concludes the Staff's comments.

2 JUDGE GROSSMAN: Mr. Treby, this is Judge

3 G ro s sman . Could you re fresh my recollection on something.

O 4 I do recollect that Mr. Norris indicated at the hearing that

5 the believes now and believed in the past tha t Mr. Ro th
:

6 should have fired Mr. Lipinsky . Is that your recollection,

7 too?

8 MR. TREBY: My recollection was that Mr. Norris

9 believes that Mr. Lipinsky per formed an act which he didn' t

think was an appropriate act and that he would bave taken10

11 stringent disciplinary action. I'm not sure whether he

12 actually came out and stated he would have fired

13 Mr . L ip'.a sky o r no t .

14 JUDGE GROSSMAN: Mr. Gallo, you've read that

15 tran script. Was that essentially what --

16 MR. GALLO: I don't -- I'd have to -- yes, I've

17 read the transcript but I'd have to go back and re fresh

18 my memory on that point. I just couldn' t -- I wouldn' t want

19 to hazard a guess on that point. I guess I will go so far

20 as to say that my recollection is somewhat along the linesi

21 o f Mr. Treby wa s tha t -- not that I suggest that he be

22 fired, but that he disagreed strongly with the -- what was

23 said in the August 8 trip report and I guess I just don't

24 recall exactly just he'd characterize Lt at that point in

25 time on the witness stand.

.

1
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)OSITyp '1: 4 JUDGE. GROSSIMN: - -I' tak's - it, : Mr. ~ Gallo, that is he -'

.

,

42: L said ~ that he believea Mr. 'Roth should have fired
e

.g L3 .Mr. :Lipinsky. that' you wouldjtake; that- into account in
^

~

'4 idetermining ' the compatibility? of the - interestsjo f Norris and
'

5 Lipinsky?

6 MR. GALLO ' II would take that into account, but'

'7: 1et me quickly , say ' that I would - vfew that atatement somewhat -
~

8 similarly to the statement that I'do recall he made which

9 ' was he thought that- Mr. Lipinsky had a ' bad day.

- - 10 . Mr. Lipinsky does not believe today; that back in July of 26,
~

.

11 27, ' 28, . when he wa s at . the T.U. site that he had a bad day,

12- The point is -- and they both agree -- that

13 they're each entitled to their own point' of view and = that.

. 14 would be the case even if Mr. Norris had gone so isr a's to

*15 suggest . that he thought Roth 'should- have fired LipLnsky.

16 It is just one man's opinion. It's not an issue be fore this

17 Board. In fact, Mr. Lipinsky is att11 with 0.B. Canon' in

18- his original capacity. So, I don ' t 'see . it, really, as being

19- a germaine issue 'on the confilets question.- t

20 One of the first things I inquired about be fore I +

21 undertook this multiple representation was whether or. not it
,

22 would be possible for each witness to give his point.of. .i

23 view unfettered by the interest of the other. And that's i
'

l
24 ' exactly -- and the answer I got to that was, yes. That's

25 exactly what is displayed in the preftled testimony. And

.1

!

|
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ONTpp it - it's that strong convictilon | that .we've accomplished 'that'
' '

12 objectiveland that is tha instructionf that;I've 'been given Ls

,,,_ <3 and1that has:been carried out so strongly that"there's no -
' ! }, 'w / 4 ' con flice in- this situation.

.

'5' JUDGE BLOCH:: .M'r;- Treby, : this is' Judge ' Bloch.

-6 'Would you think- that- what we : ought to do' on this. question atl

'7 this point is' to just await ? the facts in' the ordinary course -

'8 of the - trial, . or would : it be more appropriate to start with'

9: a voir dire of Mr. Lipinsky?

'10. MR..TREBY: A 'voir dire o f Mr. 'Lepinsky- to . assure

'

11 ourselves that he's aware fof this advice and is aware of his

12- options if he perceives a conflict of-interests is that the

'13 - question?'

14 JUDGE GROSSMAN: Yes, and to assure ourselves

15 that there is no conflict of interest?

16 MR. TREBY: My recommendation was that, you know,

17 we do advise the parties of their options, z even though I'm

18 sure Mr. Gallo has but, just to rein force that in formation.

19 I guess I would see no difficulty in further

20 assuring ourselves via 'some voir dire of Mr. Lipinsky.

21 JUDGE BLOCH: Mr. Roisman, would it serve your

22 purposes if we began with a voir dire of Mr. Lipinsky?

23 MR. ROISMAN: No, Mr. Chairman. And I think

24- there's been some substantial statements by Mr. Gallo which

O
25 con finn our view which, if the view of wrong as a matter of'

,

,

.h

a
L-
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gOMTpp, 1| law,.t :n' so 'be it'.' I f- th'at's~ the Board 's determination- to -
'

"2' m.ake . .

-3 : JUDGE _ BLOCH: .Okay. What we're going to do is;to-r

f 4 allow :you _ some - additional remarka' now and 4 then we'll allow'
,

5 Mr.-Gallo rebuttal..

6 .MR. ROISMAN: All right. Thank you,

17 -Mr.' Chairman. '

,

.8- I think the- absence --

9 JUDGE BLOCH: Okay. ' Spea' L up into the phones.

10 MR. ROISMAN: All-right. Can you hear me now?.

11 JUDGE'BLOCH: Yes.-

~12 MR. ROISMAN: All right. I-: think' the essence o f -
'

13 the issue is is Mr. Lipinsky freely' stating all ~ the . views
:

14~ and opinions that' he han: on the ~ is sue ' o f why he - now ha s -

.

"

15 recanted what he previously said regarding the CPSES paint
.

16 codings program. And that's the underlying issue.j

'
17 Now, the issue that arises here is, is

18 Mr. Lipinsky free to tell all to his Counsel whether he

; 19 then, under proper advise from Counsel, has to tell it all *

4 ,
.

|
20 to us is a different issue. That's a question that'.s not' at

'
21 fault here.

I
! 22 JUDGE BLOCH: Well, how do you feel about the
!

I' 23 fact that if he just told Counsel that he couldn' t discuss
i
,

24 it with Counsel, that he could then get another attorney? |
'

! 25 MR. ROISMAN: The problem tha t I have is that -
t

,
t

'
t

:

'

.

t
, _, __ . . _ . . . _ _ _ . _ . _ _ . _ , . _ , , , _ _ . _ - . , _ _ , , , . . . .-,.__4._.. . _ . _ . , _ _ . . . _ , _ _ _ ,
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OMTpp 'l- everything that he says Mr. Gallo said : that he has an ..

2' obligation -- and I wasn' t clear but it doesn' t matter which

3 side of the:line he falls on. In either case, the' con flictj
i

A /E 4- is there.-

-5 - He either .has an obligation to tell Mr. Roth what

6 ' Mr. f Lipinsky tells him or, _ he; has an iobligation to : protect

.7 everything that Mr. Lipinsky tells him from Mr. Roth. But

:8 as a lawyer to both clients he~ has the obligation _ to hear

9 everything they-have to say and to tell them everything that

10 he knows. He can't keep a confidence.

11 JUDGE BLOCH: I think what he said though was

12 that if there was some problem about keeping it confident,

13 he'd resign.

. 14 MR. ROISMAN: But he would also have to tell

15 Mr. Roth the$ that's what Mr. Lipinsky believes.

16 JUDGE BLOCH: Now, Mr. Gallo, do you agree with

17 that? If Mr. Lipinsky were to have told you something that

18 gave rise to a con flict -- some thing tha t wa s . in con flict

19 with Mr. Roth -- would you have had the obligation to tell

20 Mr. Roth that?

21 MR. GALLO: If he had told me something 'that was

22 in conflict with Mr. Roth on the intimidation question --

23 let me think about that.

24 JUDGE BLOCH: At that point, you wouldn't --

25 MR. GALLO: Well, I -- at that point, then the
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~ ~OMTpp ; :1<- : con flict L -- I :mean, ;it "seems to me the question you're

[2 |askingfis 'similar toL the potentialTconflict;that I;was* i
.

.

:-31 'seeing.. ' Let me answe'r your question by- way 'of. example.
'

g.

Nk 4
. 4: Mr.'Lipinsky presently is of L the. viewf that he was~

1

,
5' 'not coerced into changing. his view. Let's hypothesize thatu

-6 during the course |of cross-examination he t re' cants that"

7' < position and says, . indeed, -he was coerced.-- At that point it-s

8- 'seems to me that a conflict has arisen and what"would _ be

~9 necessary would' be - to recess and to . sort outn the

10 ' representation and permit whoever .is going to get .other.

11- ' Counsel the time to. do . ,it.

'' 12 I f Lipinsky -- to get back to your question --

13 had . told .me something that he didn' t want Roth to' know about

- 14 and I L thought it waa material- to the _ Roth interest in . terms

15 of issue that's before the Board, I would:have had to make

16 the draw right- then and there and resign as to Lipinsky.

17 JUDGE BLOCH: Well, you told us you weren' t sure

18 who you'd resign as to. So you now think you'd resign as to

19 --

20 MR. ROISMAN: That is it. Lipinsky gets out

21 without Counsel and Roth gets told the secret.

22 MR. GALLO: No, that's not right.

23 JUDGE BLOCH: Ross, when you get a chance, let's

24 let Mr. Gallo and me continue for a moment here.'O
-

25 MR. GALLO: I f Tiipinsky tells me a secret, to u se -
o

'

f

e

/

k
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OMYpp :11 'Mr.; Roisman's ,words, and then Inhave to - sort out the

(2- representation :and if continued | representation with1 Canon
n . .

3- = means" that ILhave :to tell' Mr. ' Roth the secret,-then)I,can't.j q
; )

[4 ' opt' in 'thatidirection.: 'I' have r to opt in the direction of ~
'~'

,
~

5- keeping my representation with Mr. Lipinsky alone or -

:6: withdrawing from'- the ca se . entirely. -

7 ' JUDGE BLOCH - Would the consequence: of that have

8- been that; he would ~ no . longer have 'an | attorney provide'd . forL

9- him' by his company?

10 -MR. GALLO: I- don' t know the answer - to' that

'll question. That is not a - question that. I've a sked. .

12 JUDGE BLOCH: But he may have been a fraid of,

13 that, that he would had to pay a couple thousand dollars if:

14 he squared with you?

15 MR. GALLO: No, I don' t think that's it at all,,

16 because we were very, very -- it's my personal belie f that

17 he was not intimidated in any way or pressured in any way
~

,

i 18 into dealing with me by virtue of the fact that he was not
. .

19 paying my legal fe e s . - I think that he was as forth' coming,

20 with me as he would have been with another lawyer who he was
,

21 paying a legal fee . And he did not feel -- it is my firm

{ 22 belief -- threatened in anyway by the fact that I aloo
,

23 represented Mr. Norris or Mr. Roth.p

24 I mean, we went through that at considerable

25 length. I explained to him how he would have to tell me all

.

,. _ _ _ . . - - - . _ _ _ _ _ . ~ . . . - _ , - _ . - . . _ - . _ _ . . - _ . . - . - . . . , - . . - , . _ . . . - _ _ _ . , _ . , . - _ _ _ , , - . _ . . , _ , . , _
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OMTpp' l' the details that wereiinvolved with respect _ to his _ change in'

. !2 position? so uthat 'we could -formulate testimony which is what,-
~

- <3 in fact, we-did. .He showed 'no reticence in doing that.x

4 I do not -believe that the payment of fees was, -in''~

5 any way, ~ pertinent.

6' JUDGE BLOCH: Mr. Roisman?

7 MR. ROISMANr. Mr. Chairman, . the question that _ you

8 had asked was with regard to his --. whether it would be

9 appropriate to voir dire him. . And the ' answer is who's his

10 lawyer for purposes of the voir dire if the subject of the

11 voir dire is whether he was able to be candid with his

12 lawyer. -

13 He doesn' t 'have a lawyer for that because

-- 14 Mr. Gallo does not know whether Mr. Lipinsky has been candid

15 with him because Mr. Lipinsky -- you've heard Mr. Gallo

16 stumble and fumble trying explain to you what in the world-

17 he's going to do if Lipinsky tells him a secret about

18 saying, like, you know, I've known ever since Roth and I had

19 the fight over perjury, that I was either out the door or

20 was going to play ball.

21 And he doesn' t have the freedom to say to

22 Mr. Gallo -- because Mr. Gallo today is for the fir st time

23 even thinking about that issue -- Mr. Lipinsky cannot be

24 free to do it. Mr. Lipinsky has never had an independent

25 lawyer. He had Mr. Watkins and Reynolds. And now he 's got

|
1
:

|

- . - _ ._- . __ .. . _ - _ _ - - _ . _ . _ . . _ , - - - ,
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' 0MTyp: il Mr. " Gallo, who represents his employer. And the.issuefis.

'

2 whether or not his employer' was making him feel-

; uncomfortable about1 having- cert'ain'' opinions. : -E
x - 3.

7,/"N :
'

J4L . And ithe record, the n factual; record, =is . tha t =he
'

,

''

5. expressed those concerns.- They were ? laid out(-on -:the '

6 record. . ,We can 'see them. 'And then: dramatically'
-

.7' Mr. Lipinsky, like a-newborn Christian gets religion. Whati

8 transpired between the date when ' he didn' t..have it and' the L

~9 ' date tha t he did.' Only one thing. . He- started meeting with-

10 Mr. Reynolds and Mr. Watkins. That's the only event - that

11, _ happened in November. From that point on we have a

12 different Mr. Lipinsky. This Board and-we are legitimately

13 interested in answering the question: Mr. Lipinsky, why did

14 you change your mind?
,

~

15 I submit that there is nothing that has been
!

16 submitted in his statement to Mr. Hawkins, in his September

I 17 28th a ffidavit, his modification of the September 28th
!
| 18 a f fidavit, and in his pre filed testimony, that gives a
!

'

19 rational explanation for why he no longer thinks that he
:

| 20 must do a full audit to answer the question, or why he
f

j 21 changed his mind on so many different issues.
~

! i

22 Now, we can't get at that truth as long as !

I23 Mr. Lipinsky's only confidant is employed for him by the
i

[ 24 company whose conduct he's concerned about. And he said

25 he's concerned about it.

:

|
t 1
: 1

:
I
,

|
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!Now,hhagottohave--youwereexactly_where,,- OMTpp 1-
_

a. - u 1
,

~2 we were-with Mr.-Norris. ' We're going to start that' voir) *-
q , i

. . _

.s a
'

'3 dire and I'm going, to stand :up and say, .the man needs'aA ''Oa
| )~ ,

.

'; ?

'd :4 - lawyer. 'Because he's' either . going to . commit ' perjury or he s

5' ' doesn' t understand what it meana to commit; per' jury. 'Hei
'

j}.,a
o f ' Counsel because he's a fraid g tg.j}6 .doean't have the advic w

. t -

7 proceed, to . talk to his Counsel Lopenly. : - # * - "

8 And that's a fear that's inherent in the" combined J.og

9 representation of Mr. ,Roth,' Trallo, Norris,: 0. B. Canon, and'
.

'10 Lipin sky. . It 's , built - into the sy stem. -
*

11 JUDGE BLOCH: Mr. Roisman, . If think you're

12' overstating, ' but I'd like you to ' respond to my feelingar

13 about that.

14 First, it's qulte clear to 'me- that the Board is \
15 going to have to give ~a special instruction on the meaning j a

16 o f truth as we begin th<t hearing. And then you're going to s

17 have an opportunity to describe to Mr. Lipinsky what .he's

18 entitled to in terms; o f being able to con fide . fully ,in an

19 attorney. And we may have to ask some questions, t,o m e

20 speci fic s, to help to determine whether there ade actual

21 problems.
,

22 Wouldn' t we be able to find out at dat point '

'

23 whether or not Mr. Lipinsky feels that he has a problem

24 because of a potential conflict? '

;

25 Ma..ROISMAN: Mr. Chairman, if Mr. Lipinsky

L

i-

r

!

t m
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bekieves :that answering that question creates a' problem forOMTppf l'

22 .him : then our' a sking him that' que stion .while he 's .under < oath

-

..
L3 ini open . court, . is a ' danger to him.,

& "V 4 JUDGE BLOCH ' Can'tl. hear you, Tony..

-- .
5 M'R. "ROISMAN's . . I f he has 'to answer the question

6 ' that..the ~ Chairman 'just' phrased, in open - court,i under oath,

7 when he believes that the answer ito the question may .be
~

8 damaging = to him, then he is placed in an untenable ' position.-

*
,

9' What I'm having trouble with -- and the essence

"
? 10 of the issue is -- we know that the ' nature o f the issue --'

1 ' '
>| 11. ' JUDGE . BLOCH: = Well,' let-.me ask you a different'

12 que stion, Mr. Roisman. What 'if we were to do that in-camera,
,

13 and o ff the record. We can discuss be fore, discuss with'

14 Mr. Llpinsky, the problems that might cause :him to think he.

15 has a conflict. And it was clear that it- would not be

16 released.

17 MR. ROISMAN: Isn' t a' better way to do that,

18 Mr. Chairman, to have a lawyer who is not paid for and also
,

' ".- v
''s 19 retained by his employer do that? He shouldn' t be required

s

20 to tell you the answer to that question, or me. He should

- j ' 21 be entitled to tell a lawyer that and then be advised by the -
6

[4 22 lawyer. And we don' t have is, we don ' t have a -- there 's a
, -

s

23 catch-22 built in here. I f Mr. Lipinsky has the fear he
'

m
: + 24 won'L tell Mr. Gallo.

' s-

25 JUDGE BLOCH: Okay, wait. Mr. Roisman, what if
, ~

9.,

,.

| ;
>

<

~ >,

;

%

\_ , _ _ _ _ - . . _ - . _ _ . . . _-._ _ --_ _ _. - . , . __ _ ___
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.OMTpp. ~l - we provided - . what :if we advised : that - Mr. Gallo |should a'sk :i
.

,

[2- 'Mr. Lipinsky to consult with an independent lawyer: solely on
,

. 3 .the que stion~ o f whether - there's a im .

<J[~TL .

~kJ' 4. con flic t. - Would -it be adequate in that case -- would. you'
,

-

5 accept .that1-- if,Mr. L Lipin' sky went to an independent ' lawyer-

,

6 ' solely i for advise on that. and thenLcame back: to usi and said,

y

'7 it's'okay?,

? 8 ( Pau se . )
,

'

9 MR.- ROISMANi. I'm' thinking Mr. Chairman..

P ~10 Yes, . 3 f the questions' were framed . : In other
;

~

11- . words, if what we did : wa s, _ in e f fect, submit'' pre filed voir.

'12 dire which Mr. Lipinsky would not he required to answer
i

13 unless he felt comfortable answering _ and would -- take to- an
i-

_

' independent 1awyer and the independent" lawyer ,would f advise; 14
~

'

'

; 15 him and' then Mr. Lipinsky would come back and he could . tell'

h 16 us, I don't want to answer your voir dire or, I do and here

17- are my answers.
;

18 Yes, I would have no problem with that., ,

'

19 JUDGE BLOCH: Mr..Gallo, you have a chance to
,

20 re spond.

21 MR. GALLO: Yes, I -- once again, I think

22 Mr. Roisman 'is mixing the question of whether or not there's

'

23 conflict with his version of the merit. . He 'll have ample

.24 opportunity t.o cross-examine -Mr. Lipinsky on the basis of

'

25 his direct testimony on the _ question of why he changed his
_

J

v

'

,

'

;,

. - . - - - . .. . - -- -- . .- .. .- --- - - - . - . -
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3 -

~

[OMTpp 11 position ' and .whether or 'not :he was coerced to do . it. And'I- ;

; 2 .believe~ that in characterizing the fact .as he 3 sees it he's,
_

'> .
3 "again,f. indulging ' in the supposition ' as ' to what. he' perceive s 1C

.
.

.. ~ .

7
'

, .
,E >4' to be . a con flict.;

.

,

5: Addressing the Board' a suggestion of voir dtre, .I--

6. would object-to that procedure. I-1see no -basis - the

b ~

"7 Board,. nnless :it's prepared to find - ; and my .

8 representations are un1 reliable. . For the Board to: indulge
~

-

9 in voir: dire' -- I ' assume . it's 'the BoardL and not the parties

10' as well since ' the se witnesses, after all, are the' Board-
_

11- witnesses -- and I' see. no. basis unless, Eagain, I repeat-

'12 the Board' finds my ' representation ' to be unreliable in :which

'13 - event 'I've already .o ffered to have '.those representations-

; -14 confli1ned by affidavit.
~

15' I think the more appropriate approach. is for the -

16 Board to engage in the special > instructions that you.

17~ mentioned about. .Not only special instructions on what
.

18 truth means but on the conflict question as well if the
4

19 Board deems that it's necessary and appropriate.

20 But I think -it's improper to engage :in a voir-

21 dire exercise on the basis of this record- after 'the
,

22 representations I made. Now, if the Board believes that I'm;

i

23- telling other than the factual situation and has -some cause'
4

' f. 24 for - that position, that's another matter- and we can address
:. -

L 125 it.
. y

>

..

'

,
,

I s

-.
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OMT/bc 'l. JUDGE BLOCH: We'll : take a brie f decisional

,2- recess.-

,
(Rece s s. )'3

:( ). -

M -4 JUDGE BLOCH:, Back-on-the. record.

5 Be fore we ' start, I do want - to -poll the' parties

6' - because I . heard something that sounded -like 'a disconnect.

7 'Mr.'Gallo?'

8 'MR..GALLO: Yes.

9. JUDGE BLOCH: . S ta f f?

10 MR. TREBY: Here.

11 JUDGE BLOCH: And,-Mr.-Roisman?J

12 _MR. ROISMAN:. Lyes.
;

12 JUDGE BLOCH: M s. - Garde?
.

14 MS. GARDE: Ye s . ---

15' JUDGE BLOCH2- Okay. Let's continue.

16 MR.-WATKINS: Judge Bloch?

17 JUDGE BLOCH: Yes, Mr. Wa tkin s, I' hear you. Yes,

|
18 sir.-

19 MR. WATKINS: Applicants are still here.

20 JUDGE BLOCH: Thank you.
,

21 THE REPORTER: The reporter is still here.

! 22 JUDGE BLOCH: Good. That was the most important ;

23 one. Thank you, Mr. Maggio.

- .24 First, we have considered whether or not there was

25 a prima f acie case of conflict of interest here. And,

-

-

i

|'
r,

~. .a. . . - . . _ . - _ , . _ .- , . . _ . a._..:__...,. _ _ . . _ . , _ _ _ . . , _ _ - . _ , . _ _ _ . . . _ _
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10MT/bc~ ~1. under the circumstances,. we do think this is different from

; 2 the question of -potential con flict o f' interest between -

3 co-co-counsel and Mr. ' Lipin sky. .
,

N 4' However,.we still-are troubled by_the facts in;

5 this case. 'We see a situation in which at an earlier time,

6 .Mr. Lipinsky -apparently was pressured by the President of

7 0.B. Cannon to create ' a document that would serve the

8 purposes of the company.

-9 He also at an earlier time, as late as October,

10 1983, was de fending in detail the conclusions he reached .in

11 ' the Linpinsky memorandum that was leaked. Mr. Norris'took

12 an opposing view to that.

I 13 There is some indication - in Mr. Norris' testimony
,

~

14 that he may have felt pressured not to say as much as he
)

15 knew as he began his testimony.

16 Under the circumstances, we are not prepared at

17. this time to decide that the conflict prohibits.Mr. Gallo

18 going forward as Mr. Li cinsky's counsel, .but we do think
'

19- that there is enough for further inquiry.
'

20 Mr. Gallo's representations are not those of the

21 witness. We believe that the witness himself is the best

22 source o f in formation for the record in this case.

23 Consequently, we will begin on Monday by advising.

; 24 Mr. Lipinsky both of the nature of the obligation to tell

25 the truth. Incidentally, that portion of our advice will be

_ _ _ . , . . . _
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! 2OMT/bc -1 for. all of the witnessesp and also we;will provide advice on

2' 'the . nature -of the conflict and _the; nature of the attorney-:~ ~ ~

:3: ' client' privilege., ,.

!

" ' >- 4 To help Mr. Lipinsky '.to. understand that, . we. would

5 ho'pe ' that Mr. . Gallo' wauld'make a copy o f our decision that =

~6- we will:. issue this afternoon 1available ~ to~ Mr. Lipinsky as-' j

7- .much in advance aa possible, because'.~in=that decision.we-

,

* ~

8- discuss: the . nature. o f; the attorney-client relationship. -

9? 'We will permit .voir dire by' the parties. -The

10 Board will conduct voir dire . if necessary. 3Even though

11 the se are Board ' witne sse s, . we .. think .~it ' s more - appropria te

12 - for the parties to' carry the burden o f. the adversary coriduct~

13 rather- than the' Board where that's . possible.

14 Now the last question before us for this hearing

15 is the sequestration question.
. . :

16 MR. GALLO: Judge Bloch, this is Joe Gallo. z Point

17 of clarification.

18 JUDGE ~BLOCH: Surely, sir.

19 MR. GALLO: What is the purpose, as the Board

20 envisions based on its ruling for. the party voir dire?
.

21 JUDGE-BLOCH: The purpose for the party voir dire,

i- '22 will be to delvefinto the question of whether or not there

23 are actual conflicts of interest still existing which make

f- -24 it difficult -for Mr. Lipinsky to confide fully in the
i . .

25 : attorney of record.

|

L

L

L
p

'
_ , _ . , . . , - - . . . . _ . - - - . . _ - . . . . . . . _ . _ _ , _ . - , - . - - . - . _ . , . . . . _
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,

3.1 OMT/bc- 1' MR. GALLO: .I take 'it, 'ini hati exercise,-: he' w'ill1t
n, . -. .

'2' be ' represented by me?.
'

'

o

m : - '3-
.

1 JUDGE BLOCH: 'We're notidisallowing representation,~

( _%_
1j - ' :4. Jat~ thi a time, so, . yesnyou may, remain as his counsel- at this ..;

n

=5: time. . I f Lyou consider; what's going to happen' at.' th'at time,i
.

_
.6 and decide. that; that's not' appropriatei we, . o f course, 'would

.

l
'

.7, - expect you to advi se Jus of that. _

, . 8 MR.'GALLO: ~I thank;you,~ Judge-Bloch.

~

9 . JUDGE BLOCH: Mr. Gallo, would you like to' speak

10 briefly in support? of!your motion to ' lift ^ the Board's rule
.

11 ~ on . sequestration o f witnesses and to avoid our. extending .
.

12 that rule to Mr. Trallo?
,

13 MR. GALLO: .Ye e,- Judge Bloch. .I - have _ to . find my;
'

14' copy o f s it here.

{'
15 .( Pau se . )

16 I think, 'as I've cited in my motion, :I've set-

17 forth the grounds that I believe that justify lifting the--

18 modifying the order with respect to Roth and Lipinsky. And,
~

:

19 of course, the same grounds would also apply - to Trallo.
f.

20 And I -gue ss I would. stan'd 'on that writing 1unless

21 the Board has questions, and save my time for rebuttal.
,

22 JUDGE BLOCH: Okay,' that will mean you will only
4

23 be.able to reepond to arguments made by others that you
4

24 cannot -at - this time reasonably anticipate?

0'
25 MR. GALLO: Yes.

I
t

.I

,

~2 . .. . . . . - - .. . - -,.. =.. - - - .,a.- - - - . - .
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OMT/bc 1 JUDGE BLOCH: Mr. Watkins?

2 MR. WATKINS: We agree with Mr. Gallo that the

3 Board did not give its reasons for the sequestration order

O 4 to begin with. It should have. We also agree with him that

5 Midland indicates that counsel is entitled to the aid,

6 assistance from his clients unless there is a serious reason

7 justifying denial of it.

8 JUDGE BLOCH: Did Midland deal with this kind of

9 situation, or with technical witnesses on matters that

10 counsel needs constant advice on?

11 MR. WATKINS: Midland deals principally with

12 technical issues. In this case, the technical issues are

13 somewhat intertwined with the other issues. " Codings" is a

14 fairly complex area.*

15 JUDGE BLOCH: And, also in Midland, that was the

16 party that had to have someone present. Does it matter that

17 this is not a party?

18 MR. WATKINS: The operative language in Midland,
1

f 19 your Honor, is counsel is entitled to the aid. So we

20 believe it doesn' t make any dif ference.

21 JUDGE BLOCH: Yes, but in Midland...

22 (Interruption by ringing telephone. )

23 JUDGE BLOCH: Can the parties hear me?

24 MR. TREBY: The sta ff can hear you.

25 JUDGE BLOCH: Okay. I thought everyone le ft.

>

:

|
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OMT/bc 1 Mr. .Watkins, are you there?~

2 MR. WATKINS: I'm here, your Honor.

3 JUDGE BLOCH: Did you hear the loud bell also?

O' 4 MR. WATKINS: Yes, it was my phone, and I

5 a pologize .

6 JUDGE BLOCH: Okay. I thought we got

7 disconnected.

8 Well, the question on the party, Mr. Watkins, is

9 whether Mr. Gallo actually has a case here for which he

10 needs assistance. He had some individual witnesses who are

11 importLnt to your case and to intervenor's case, and to the

12 sta ff's case, but he doesn' t have a case in which he needs a

13 technical assistant; he just has individual witnesses who

14 have some importance to other parties' cases.

15 Can you comment on that, Mr. Watkins?
.

..

16 MR. WATKINS: Yes, sir.

17 Mr. Gallo is representing individual witnesses as

18 well as the company. I f, for example, on cross-examination

19 of one of his clients, an issue were to develop that he has
..

20 little familiarity with and needed assistance on, it would

21 be critical for redirect, for example, that he have that
-

22 assistance.

23 JUDGE BLOCH: This is a little strange. I f each

24 of these witnesses had separate counsel, I take it that the
O

25 counsel for the witness on the stand would have no one -

_ _ _ . .. ________
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OMT/bc 1 sitting with him.

2 I sn ' t that correct?

3 MR. WATKINS: That could be.

O 4 JUDGE BLOoH: So is it because o f the joint

5 re pre sen ta tion that there's some special need to have a

6 witness sitting next to counsel?

7 MR. WATKINS: It is a fac t that he represents

8 O.B. Cannon and several individuals. So we're not talking

9 about a ca se in which O.B. Cannon ano each witness were

10 se para tely repre sented. -

I 11 JUDGE BLOCH: I sn ' t the only interest o f each

12 witness here though that they tell the truth? There's no

13 need that it match the stories o f the other witnesses, is

14 there?

15 MR. WATKINS: I don't think that's the poin t that

16 Mr. Gallo is making. The question goes not to the

17 truth fulness o f the witne sses, but to the aid to which

18 coun sel is entitled.

19 JUDGE BLOCH: Okay, have you completed your

20 d i sc u s sion?

21 MR. WATKINS: Yes, sir.

22 JUDGE BLOCH: Mr. Ro i sma n .

23 MR. ROISMAN: Mr. Chairman, as a prel iminary

24 matter, a s you know --

25 JUDGE BLOCH: Mr. Ro i sma n , can't herr.
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OMT/bc 1 MR. ROISMAN: I'm sorry. Now can you hear me?

2 JUDGE BLOCH: Now we can.

~ 3 MR. ROISMAN: All right, I 'm sorry.

O 4 As you know, it's a preliminary matter. There was

5 a motion filed with regard - to the issue of lateness of our

6 filing and not filing in writing the motion on

7 disqualification. And I believe that one o f the proponents

8 of the principle if not of the motion itself was Mr. Gallo.

9 I find it incomprehensible that we received, a fter :

10 I had le ft town, a motion to upset an order of the Board

11 which has long been outstanding.

12 And I might add we fully support the proposition

13 in sequestering. Had the Board not ordered it, we would

14 have requested it.

15 MR. GALLO: Can' t hear him, Judge Bloch. I'm

16 sorry to interrupt.

17 JUDGE BLOCH: He said "Had the Board not ordered

18 it, we would have requested it. " I

:

19 MR. ROISMAN: Can you hear now, Mr. Gallo? ^

20 MR. GALLO: Yes, thank you. -

21 MR. ROISMAN: I'm sorry. -

22 Our position is, as a preliminary matter, that

23 this is too late, that Mr. Gallo slept on his rights, that

24 we are prejudiced by having received this document and not

25 have an opportunity to even research the authority cited;

._

-mm- - mumsii su
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OMT/bc. 1- . and ' that the; complaints raised at : this pointlin timo - should- '

-

"

i
. . _t

. .- . ~
' [2- not be considered -atL all. - -

~
i

, , . -

3 So, preliminarily, ;we object to the' motion on then
'

,
. ,ij'_sj

V1 j4 : ground that =.'it * s' out f o f time, and .. that the party ' who'se .
~~

5 -seeking -it has essentially wa'ived it.s

6 Secondly,- we thinkithat if there had :been - any-

'17 " question about- the; need for sequestering ;be fore, and I don' t

8 think; there wastothatt question was laid - toerest by our-

9' preceding discussion' today over the f ssue ~ of the con'f1'ict of' 2i

10 interest.

11 Now that con flict - o f intere st matter, which,>

t
.

12 incidentally, as. the applicant's motion on the issue. '

,

13- properly notes, is raised with Mr. Gallo 'almost7immediately

. 14 a fler .we got the first set of Lipinsky1 notes. And,-'at-his'

15 request, postponed doing anything about it until'we had read,

4

16 the Lipin sky testimony. -4

,

17 The discussion today indicates that - there are real '
~

'

18 potentials for disagreements among these . parties and- that

19 they shouldn' t be in the roem at the time that the other is

20 testimony, ~ nor should they have shared with them what it is

21 that the Board is asking; or that when_ the Board is through

i -
| 22 with its questioning, whatever, the partie s may a sk o f the se
!

23 witne sse s.

" - 24 Number three, it seems to ne clear that the issue
| .

( 25 that~ is presented of the need or the value of having some

|-

L
l

.

. -

.

,_ ~ _., _ . _ . _ .. _ .- . . . _ - - ._ . _
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L- OMT/bc 1- ' technical Jperson with Mr. Gallo, -if he needs. a technical
-

'

-2 person;The can retain one. .He 's not prohibited. -You

3 . haven't barred.him from having some technical advisor.

4- . Al'l- you've done . is tell him- that he can' t ' use -

5 these witnesses as .his t'echnical' advisors. And so if he -

6. feels .that the technical issues are going to be a problem

7 for him, there's' an easy- way to deal with that.
-

'8 I 'certainly agree.with the thrust of the questions

9- by Mr. Grossman to Mr. Watkins, which is. that we are dealing

10 here with someone who -- and by the -Chairman as well~ --

11 we're dealing here with someone who does not have a
~

12 po sition; that is,.they are not trying to convince this
-

13 Board that Comanche Peak site 'has a good codings program, or

, . 14 doesn' t have a good codings program.

15 And so the real issue -- I mean, that issue will

16 come up, it doesn' t even came' up in our side of the hearing,
,

17 much less in this phase of our = side o f the hearing. The
'' 18 issue is merely whether or not these witnesses are telling

19 the truth.

20 I would suggest- that the only expert that

21 Mr. Gallo may need is a psychologist, but not a. coding

22 specialist. And that, in that sen se , t'. re is no crying

23 need for him to have one of these people there in front of
;

24 him. I feel that the full question, the whole issue that's
'

25 -in front of the Board, is one of whether or not everybody is
|

f

e -, , c-_ r. ,, , . . ~ . , - - . . - , ,.- . , . - - - - , ~ . , .-- ,,n ----en.,.
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_OMT/bc. '14 .te11ing .it- as it is, - or- whether ! they are: feeling some-

:
-

.

--- 2 ' -constraint. And that to the extent inconsistencies ekist,

3 - they need . to be . fully explored, _ and one witness should not -
.O,

I' 4 be 'able to hear hows the other witness deals with the

5- previously unanswered' stated' question. That could destroy _

6 value o f the -te'stimony that's being received.

-7 .

..

8
, ,

.

9

10 ;

11 -
.

. 12

13

'

14

15

16 >2

17

18
'

19

20'

21

22

| 23
,

24~

! 25
1
!

.

I

~

| ~.

l '

.
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' ' '
-

,

. . J
s[, . .: OMThur., L1: MR. : ROISMAN:- :That. is the -end' of my ; statement,

,

' ''2L - Mr.L Ch' airman..: i
, -

E3. JUDGE BLOCH:. S ta f f? -t:p >

|
4 ' Thank ; you, r Mr. - Roisman. Sc.'

7

.S' :MS. GARDE: .May I- it.;errupt? . This is Billie =.
+

6 Garde.-
,

; 7 -I have a few cases / :lf you -- are. interested in' them, -
..

8 which I.could cite at this time'.

! i ;9 JUDGE BLOCH: .Yes.

10L MS. GARDE:- In 'NLRB, Yale' Manufacturing, [57'O L F2nd
.

| 11. 705. This is'an Eighth-Circuit-1978 case. The'holdin'g'was-
~

!' 12 that the ALJ had discretion to - order : sequestration' 'and _ that -

13 = the discretion should generally be ~ exercised 'in cfavor of

'14 sequ'e stration; unless an opponent can. show particular'ifacts

15- o f case, that it is necessary for witnesses to | remain in _ the ' l

[ 16 hearing room.

j. 17 U.S. v Warren, 550 Fed 2nd 219, Fifth Circuit,
l'

18 1977 case, regarding Rule 615, .which is of the Federal

i- 19 Rules, which is the sequestration rule, provide s . tha t a t - the

i 20' request of a party the Court shall order witnesses

! 21 excluded. That rule is mandatory in nature, according .to
:
k

22 this case.

!' ~ 23 - JUDGE BLOCH: Which case is that? "

L

-

L -24 MS. GARDE: U.S. v Warren.
. .

! 25 And Wood v. Southwestern Bell Telephone Company,<

L
l

'

;

!

l. '

R

-

I

. , _ _ _ . , - .- .,-___ , _ . - . . - . _ - . . . _ . . . , _ , . - , - - _ -,. .._...._ ....._..-,. _ ._. .. . . _-
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OMTbur 1-- which was a : sexual. harasument ccse, in|which the case, if I

-2 remember '.this correctly, , wanted. the alleged harasser

3 ' excluded from the ' courtroom.

4 JUDGE BLOCH: - Sof you ' haven'. t given cite s for

5 U.S. v. - Warren and- Wood v. Southeast Bell? '

6- MS. GARDE: Yes, I gave you the cite for

7 U.S. v. Warren. I will repeat Lit. It is 550 Fed 2nd 219,

8 Fifth Circuit. It is a 1977 case.

9 And Wood v. Southwestern Bell Telephone Company,

10 .637 Fed 2nd 1181, an Eighth Circuit case -- oh,-1188'--

11 excuse me -- Eighth Circuit, 1981 case.
'

12 'All of these cases deal in some _way with the issue

13 of intimidation of the witness on 1the stand by the presence

14 of individuals in the courtroom which. may color their

15 te st imony.

16 JUDGE BLOCH: Now, does that require that there be

17 an advanced finding of the likelihood o f intimidation?

18 MS. GARDE: I don ' t believe so.

19 JUDGE BLOCH: Okay, the S ta f f?

20 MR. TREBY: Yes, Judge Bloch. This is Mr. Preby.

21 The Staff opposes the motion to modify the order.

22 First, we believe the motion is untimely. The

23 Licensing Board's order establishing the sequestration is

24 dated October 4th. The motion was not filed until November
'

'

25 15th, almost six weeks a fter the order was filed, and if

. - ..
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OMThur- 11. .-recon siderationD had ; been : nece ssary it L ahhuld : have . been ( filed - ;
_

1_

' f2. earlier, | certainly' at .an | earlier- t'im6 wh'en Mr. Gallo knew - '|
-

|

g 3 ~ that he,was Lgoing to be involved :in t thin proceeding. .

G--
~ : 4~ ;While- we agree fthats the IBoard did not articulate . ,

'

-5' the reasons Lfor- sequestering the witnesses,' Jwe believe;that-
~

6- = in : the . very unique . circumstances o f- this particular group o f -
.

'

-7 ~ witnesses .--:but not an' abuse" of discretion for theiBoard :to -

|8 have ordered it-and free from error in doing it.'

' 9 -- It uis' apparent' thi t : this is nott an - instance here;

~

10- you have a panel o f expert witnesses, aach of whom have ,

,

11 contributed a part of the overall testimony so that'you need

12 the whole group' up there -to explain their testimony.1.

|

13 What.we .have here is a grcup of. persons who are .

'14 all employed by the same company _ and played some role in a
,

15 matter which the Board wishes to inquire about, and each --

16 -and the role they played can be ascertained by asking them

17 separately. . You don ' t need a - panel up there to do it.

18 Tc get to the question then as to whether or not
,

| 19 they should be sequestered in the sense that they are not
.

20 able to read other people's testimony 'and therefore -educate.,

p

| 21 them as to what .has gone on be fore, I think to put to bed
.

. 22 all o f the concerns,- specula tions, et cetera, that we have

I 23 heard here today the best approach would be to sequester the
!j , 24 witne s se s, hear them separately.
L
L 25- Tha t is the end o f the S ta ff' s view. ,

<

i
*

6

,

t-

'

. ., . . . . _ . + . . . . _ __ e__-..__ . - - , _ ... .--A,_._.-.___-.,.. ..,-,_____,.,4, m_.,
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~OMTbur< :1: - JU'DGE- BLOCH Thank :you, Mr. Treby.
'

~

12- Your rebuttal',sMr.JGallo?
A

g. ~ 3. . MR..GALLO: | Thank you.-
'

.

-

,

- '4' .OnL the _ question 'of the cases cited by: Ms. Garde,

'5 .two remarks with.- respect 'to tho'se cases:
~

-

,

6- 'I .do: not idispute ~ that the Licensing Board has ..the'
~

.

- '7 ; discretion, can exerci.se the discretion to sequester..
I ;8 witne s se s. - Indeed, the thrust o f my: motion is . that> there - is-

9 no basis upon!wh'ich to exercise that discretion'in thisi
,

+

10 ' instance because the issue of credibility has only been ,

,

11 properly raise'd with re'spect to Mr. Norris, and my motion

12 doean't go to..htm.-
,

13 The Licensing Board, in- its memorandum of. October
~

-14 4, made' quite clear that it expected the _other. witnesses-4

; 15 and, presumptively, that the other witnesses woul'd t' ell the '

16 truth. Hence, there is no basis for - the sequestration
,

,

!..
17 order.

10 The cases relied upon by Ms. Garde-really rely in ;;
;

19 turn upon the particular rule -- the number escapes me -- of
,

20 the Federal Rules of Civil Procedure. I ' think the Appeal ~I

j - 21 Board made it quite clear in its series of Midland cases
i+

22 that the standard for applying sequestration is not

23 mandatory, as required by -- as permitted by the Federal

i 24 Rules or mandated by the Federal Rulesd; is, indeed, a

25 matter of discretion.

a

.

4

, . . . . _ _ _ - _ . . . ~ . ,,m.-..., , . . . . ..,......---.A--...-,.,.,.J-.. . . . . . - .
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OMTbur 1 _ So 'I believe the cases she cited; namely, - Bell'and -

Warren, are really ' inapposite ' for. that _ reason'.-.2 :

J3 As I point out, the- purpose of the motion was :,q.

4 ! based on .two prongs. Lawyer. assistance was just; one prong.-

5 The; other prong was, of course, .that there1was no;

6- basis for the Board to exercise . in the -first instance its

7 discretion to sequester Ross a'nd to sequester Lipinsky.- and,

8 now, if I understand che thrust' of ' the argument as posed'' t'o

9 me, your Honor,: also' tolsequester.Mr. Trallo, who is not
. .

10 subject at the moment to the sequestration order.

11 JUDGE BLOCH: Timeliness.

12' -MR. GALLO: .Let me see, the question of out of

13 time.

- 14 Is that what you said, your Honor, timeline ss?

15 JUDGE BLOCH: Yes.

16 'MR. GALLO: All right.

17 ' As your Honor may recall, now, we had a

18 conversation on or about October 30 or 31, November 1, in
.

19 that time frame, where I posed to you the dilemma I saw with'
i

20 respect to Trallo not being subject to the sequestration

21 order and the need that I saw for assistance.
,

22 JUDGE BLOCH: That was October 30, and our order

23 was the 10th?

24 MR. GALLO: That is right.

25 JUDGE BLOCH: I see.

,
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And- on that ba s' 's,: during that .i; OMTbur< 3 MR. GALLO:'

2- conversation you : indicated that the matter -- that the Board..

,

;_; '3_ ' might..take t a different -view of' the matter and a fter we take
~

I'')- _

-4- 'a' look at;your: testimony, which was supposed to ble.-filed on- -

5 ' November 5.d; 7

'6 . JUDGE BLOCHi :Ok'ay, the matter we.were talkingz

_7 about then1was _ solely whether to extend the motionL to -
~

8 Trallo. 'You are certainly not-untimely on-that one, but'

9 that was all we were discussing, as to whether Trallo could

10 sit-next to--you?'

11 MR. GALLO: My recollection 1is _-very . clear when you -

12 said that maybe a sequestration' order may not be necessary

13 at all.

14 JUDGE BLOCH: That is correct, if there were a

15 full disclosure of everything and all the facts were gone

16 into. That is correct.
b

17 MR. GALLO: Now, based on-that, I was -- the word

18 I was going to use was' " lulled," but I am not going' to use .

19 that word -- I was convinced at least to let the matter go

20 until after our testimony was received by the Board and the

21 Board had an opportunity to read it.-

22 I called -- I believe the 12th was a holiday, a

23 federal holiday, and I called on the 13th, and you were on

_

24 . annual leave. We discussed the matter on. the 14th, and you -j

'

25 said you better file . a formal motion, and I- filed one

.

h . __ m - - - m'r
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-
1.-

'-OMTbur -1 -yesterday on the 15th..

2 JUDGE BLOCH - O f course, that-was in on:the:lltE.

, ,; 3- MR. GALLO:. Well, I must con fess to you' that I
-

-

4 gave the lith for: the purpose of providing the' Board. with an

5 -opportunity to read tho ' testimony.
,

6 . JUDGE BLO'Hr. Sure.-C

7- Yes, I must apologize to the other parties for, not.-

8 having informed them of the October 30th contact. .That-is;

9' in fact, what ~ did happen, and that is ' part of why they are

- 10 ' filing this --- they .are concerned about timeliness. That-

11 had . slipped my memory, and I did fail to notify the parties

12 o f that. I apologize.

13 Mr. Gallo, have you further to complete on your

14 rebuttal?
}-,

15 MR. GALLO: Let me see.*

16 Well, other than with respect to Mr. Treby, we are

17 not proposing that we call a panel, as I think he may have-

18 suggested in one of his remarks. We merely wish the order

19 lifted with respect . to Ross and Norris, and, as an

20 alternative request, I would remind the Board that if it-

21 disagreed with respect to Ross and Norris, that it at least

22 permit Ross- to sit at counsel table at the time Trallo takes

23 the stand and to, o f course, not extend the order to Trallo

e~ 24 at all, in view o f the fact -- and I would emphasize what
'

&g;

25 the Board said in its October 4 order -- presumption that -

t

- - - , - - - . - . . - , , , ,. ,- - - . - - - , - - - - , , - , - - - . - . - . -
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- OMTbur~ i1 ' these witnesses' indeed'will tell Jthe truth ~and will' not take "
~

:2 : into account their various pecuniary. interests.

3 JUDGE BLOCH - Whats I don'' t understand is' what 1 the .
, . ,._).(

U- -4 need'is.
e

5 I mean,- suppose that, 'say, Lipinsky 'is testifying

6 and he says something. Tour would it be ' relevant; to you to-

7 - have? Mr. Trallo turn: to you and explain something about
-

8 - that7

9 MR. GALLO: Well, let's follow that hypothetical.. .

10 Let's assume during t he course of cross-exami. nation -- and

'
11 we are focusing tm the. events. that occurred on November 9th,

' ~ and lith, which were the days of those transcription12 10th,

13 meetings down in. Comanche Peak. Now, I will rearticulate
,

; 14 that more clearly.
'

15 The November 10-11 meeting in 1983 down at the
.

16 Comanche Peak site. Let's assume during the course of
,

'

17 cross-examination on that matter he re fers to some

18 situation, some factual matter, some discussion either of a
,

19 technical nature or o f a plainly factual nature that I don' t

20 understand in response to the question. Mr. Trallo' was

21 there. I could turn to Mr. Trallo and say -- and seek his

- 22 advice as to -- and seek clarification as to what the point
d

23 is.

24 I feel that my representation has been

25 . sufficiently brie f that, while I.know the facts reasonably

;

|

.
,

,

w -- +,9 we -- -y y - -. w y ,f gv..m- ..e p -w-ym- yw- .g s-m-- 9,--3 cs*y- t---y .gw-,y .mq,-,< ig* w .-emev-g. * w - t-
-
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OMTburi L1 ._well, I L justj feel the need to .be ~ able i tio - consult with ~ one ' of-

-

.

,

-m -

1

-2 - the; principal's - that are-- involved here; :indeed, to adopti the |

f.-
3! notion . tha t Mr. LRoisman i sugge ats,' . which ~ i~s. to; hire: somebodyn

'4 would ' serve no' purpose', given -' the example 'I t justi prvvidec5. -^

'5: 1Other1 people within' the company ..just . are ' not-

6 . sufficiently' involved"with this matter to -be of any-a

'7- assistance either,Jand _ it :.is for that : reason' that' I' -find the
.

''

8' assistance o'f one of the prine'ipals necessary, and in light-

19' o f ' the fact that the -Board has not found or ha's -no' basis to

10 . conclude with respect to Ross -and' Lipinsky 'any - -

11 untruthfulness and certainly as- to Trallo, : since he'is .the
~

12 . witness that I volunteered without objection by- the partiesi;
-

,

.
~

.;

13 that it would be appropriate to provide ~ at least the limited- *

14 relief. that I request in the motion. |
'

15 JUDGE BLOCH: I- still am con fused. You 'say Trallo,

-16 knows the.' facts, but Lipinsky and Trallo could have seen- the*

;

17 facts differently.
,

J18 Why would you use what Trallo tells you _about the
:

19 facts to challenge Lipinsky?

20 MR. GALLO: Well, I am not talking about
F
C 21 challenging. I might,'to be candid, a s _ I o ften do, sitting

:-
! =22 at the counsel table, turn to my adviser and say, "What the . j

23 hell is ' he talking about?. I don't understand it." And then3

t-

24 my adviser says some words and explains, and it may jog myO
- 25 memory, that I slipped -- during the heat of the fray I I

..

! :.

|

I.

.. . -- - - - - - . - - --. _ - - - -
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:OMTbur- ~1- might,have forgot ten'. ' It' may - be a matter that. I really
~

:2 hadn' t - focused on be fore'and didn' t fully understand. 'That

L3 is ? the purpose.. that these advisers provide.;. 7

-

6 - 4- -JUDGE BLOCH: . Isn' t redirect'. satisfactory: to do

:5- 'that?-

6 liR. GALLO:- Redirect? 'I would.suggest thatMthe:

; 7 preliminary question I would f ask my adviser in that answer

'

8 - would' be a condition precedent to conducting. e ffective

9 redirect. ' I f 'I don' t understand the Lthrust of the point or-
-

10 the comment, I cannot effectively conduct redirect unless my

11- redirect is: "Mr. Lipinsky, I don' t understand what you are -

12 talking about. Would you please repeat that?" And'then

13 unravel on the public record a matter which maybe redirect

} ) was inappropriate, but I am forced to do it-because I have14

15 no other' recource in order to find ~out just. exactly what the
,

16 point was.

17 The purpose of the adviser is to avoid that

18 jeopardy.

19 JUDGE BLOCH: Have you concluded your' rebuttal?

20 MR. GALLO: Yes, sir. Thank you.

21 JUDGE BLOCH: Thank you. We will take a brie f

22- decisional recess.

23 (Rece ss. )

24 MR. GALLO: I ' think everybody is on .the line.

25 Tony Roisman, can you hear me?

:-

4-

-, - . - _ . . - , - ~ - , . _ - . . . . . . _ . , . . . . . , . . - - , . . . . , , . .e, -- -
--
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OMTbur- 1- 'MR; ROISMAN: .Yes, I can,' Joe.

'

12L MR. GALLO: Okay. I thought for a moment I had
~

3 - disconnected us again, and .I '.was getting distraught.~ , -

/. 1 ,

- '4 LMR.1ROISMAN: The' line I am on. has a: calling.
'

15' fea ture.

, . 6 Billie, ~ are you there?

-7 .MS. GARDE: Ye s, I am.

8 ^ MR. ROISMAN: Okay. | As soon as we 'are off, will

'

'4 you call me?
'

-10 MS. GARDE: Yes.
,

11 .~ JUDGE BLOCH: ' The. Board -is prepared to decide.;

12. We have decided to extend the ' rule o f . 4

13 sequestration to each and all of _the witnesses, being a key
|

14 question' in this' portion of the proceeding. ha s to' ~do with -
,

15 the credibility of each of the witnesses.

'16 The order that we are issuing this afternoon will
:

17 se t forth the context in which we believe these proceed 5ngs

18 are taking place. It mentions the pressures that may have

19 existed within the O. B. Cannon Company in the form o f

20 Mr. Lipinsky's concerns about perjury.
,

'

21 . We are also aware of the conflict that existed Lin

22 the views o f Mr. Norris and Mr. Lipinsky. We' are aware o f a
i

23 change of viewpoint that occurred between October and

; 24 January that we still don't fully understand.

25 We think that the sequestration of the witnesses.

'
,

i

-.

t

, , , w,- --, ---.v.<..-e - ,. ,,.4 _r - ~ , .- -- ...r-. , ,.--,-.-r. w.-



.

- .
_ - ...

.

,

< - -,
,

< ,
,

L ,r

*1240 07i1'2 , ~ 19577-
x, _

OMTbur' [1 . will . help'.toiclear th'e . air, as the Sta ff has said,f a'ndLwe
'

~

.

'

:2~ note ' that there is a! big difference ini this portion .o f the
:

- 31 : proceeding from other proceedings in which assistants'of
'

i
4- . experts is - sought' by: coun'sel. -'

--
,

5 O. B. Cannon ;is not; applying for a111 cense for a.
,

-6 nuclear. plant. ?I f it| were,l itLwoul'd have a'very important-.~

-

i'7 interesL to defend and would have to asauresthe accuracy of

8- - the' . technical in formation: being . pre sented. These issuea are -
'

.,
. . -

9 not primarily technical. They are questions of credibility ,

-10 and what occurred.'
,

= 11 I f a technical- expert is desired by Mr. Gallo, he

12 may o f course- have- him with him, . providing it is not _one of -'

13 these four witnesses.

14 One second.

; . 15 ( Pau se. )
~

,

16 The role of witnesses on Monday will be that we-

17 will explain the importance o f truthfulness and conflicts o f

18 interest questions to all of the witnesses, and at that time

19 we will exclude all the witnesses except Mr. Lipinsky and
.

20 begin with Mr. Lipinsky.
.

21 The order of the remaining witnesses will be

22 determined after we consider what we have learned from,

23 Mr. Lipinsky.

.

24 We will also decide whether we will-continue with

:
~

25 Mr. Lipinsky after the voir. dire after we have had a chance

4

i '.

I

c.

!o
'

, __, . ,_ _ . _ . . _ . . ._ ., .. -- _ . , - - _ . _ . . . _ , . . _ _ _ . . . _ _ _ . . _ .. _ _ . _ _ _ _ . _ __. _-
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OMTbur 1 to~ consider'what'we learn'during-the voir dire.d

2 -Are there any -qualifying . comments or questions at

3 _this point?-j ,-
( ;' .

' '' 4 MR. ROISMAN: Mr. Chairman, ' thin is _ Mr. ; Roisman.

5 JUDGE BLOCH:' Yes,_ sir.

6 MR. ROISMAN: I take it that the Board's order

7 regarding the release of documents, postponing it till'3:00
~

8 o' clock . tomorrow a fternoon, - is designed to allow any party '

9 'who feels aggrieved to attempt whatever appellate review

10 they want.

11 I wonder if,S while all the parties are on, the.

12 Board could lay down some guidelines for how that is to be

13 done and how they will make contact with the other parties

'

/~N - 14 if they are going to do that so that we are not in' an ex -
b

15 parte situation.
c

16 JUDGE BLOCH: Mr. Gallo, would you have any
,

17 suggestions on how the parties should be notified if you do -

18 file an appeal this a fternoon? - Are you going to attempt for
i

19 a stay?

20 MR. GALLO: What is today -- Thursday?

| 21 JUDGE BLOCH: Today is Friday.
|

| 22 MR. ROISMAN: I believe today is Friday.
l

23 MR. GALLO: Yes, today is Friday. Well, so if I
|

24 have to apply for a stay, I have to do it between the time

25 that the Board's decision is available and 5:00 o' clock,

. . - . . - . -. . __-. -- - - _ _ . _ . _ . . - . . .



! *r '

_a.
? 4, 4

I t*

. , +

'1240 07-14 19579

OMTbur 1 when the Appeal Board goes.home. ^c

2 JUDGE BLOCH: That could be1as parly as 1:30 that ''
~

3 it will be available. It will be avadlable for all parties
O 4 up here.

5 MR. GALLO: Well, I am. considering moving for a

6 stay on the grounds that the Board's order is unreasonable,

7 a stay with the Appeal Board on the grounds that the Board's

~
~ _ _ . .

8 order is requiring the production _ o f documents -- I believe

9 you said, by noon tomorrow, didn't you?

10 JUDGE BLOCH: That is correct. .

11 MR. GALLO: -- is unrea sonable, given the
.

12 circumstances of the availability of the Board orde.r and

13 given the fact that tomorrow is Saturday, and the Appeal

14 Board doesn' t sit.
~ ~

15

16
_

17

18

19

20

21

22

23

''
(:)

25

-

H
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' OMTpp El- JUDGE BLOCH: -So you' plan to file that - this
hg,

f'
'

2; ~ a fternoon?
-

G. 3 yg ,3< MR. GALLO: Yes, : I'' planned ,it - on that 1imited !

') [p'3 ur
'4 basis at .least as to ' that because< he could state further. for

,

,

15. the purpose - o f reviewing the.-. Board's _ decision and prepasirig -
9-

N |6 a proper motion on the merits of the : stay. addressing the

' ' -7' four - factors.-

,

8 JUDGE BLOCH: Mr. Roisman, is that sufficient'
:

9 clari fication? -

10 MR.-ROISMAN: No, I want to know whetherLis

11 ' making a representation that we will be served with a copy" -

12 . o f the order before - requested a : stay orderibe fore he

13 serves it on the Appeal Board. He didn ' t make . such a

14 repre sen tation.
,

15 MR. GALLO: .Well,.I. haven't.really thought
.

16 through how:I will go about' seeking.the stay. I think

17 realistically, the only way-to do it is to hastily prepare

18 . some sort of writing and serve on the Appeal Board and,, o f

19 course, report in the alternative - to attempt it by telephone

i 20 con ference.

21 I f I opt for the -- and that, of course, would be

i 22 up to the wishes and desirea of the Appeal Board of how they

'

23 might want to deem it appropriate to proceed.,

;

24 I f I, of course, opt to file a writing, I wouldO,

25 serve it at Mr. Roisman's offices.by messenger.

i

!
: ;
,-
.

r

,

-.,--'v.- - - - - - - - . . -r - -- . , , . _ , _ , - - . _ - - - - - ,
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. OMTppi s1! IMR. .ROISMAN -; L Alb right. -; Mr. Chairman, :Ii think
,.

'

4, *

~

,

-

* '
-21 LIf m stil1 not' getting -an. answer . from Mr. Gallo. iWhat' I 'wish '

~

,

.13 ' -to lavoid L--lex--party ? phone con'versation. o f Ese Et'ing ; up a -~

:

: M(ny --

4:' - conference call with the Appeal Board. : H I do not 'wish :toi . ;7 q
i

., -
_ 15' |have L any - communication z with ' thel Appeal' Board ' ex-party.~ .

~

,

ILwant1to be on record now asisaying :.I! want1 1<: 6 = ,
'

,

'
- .7- either Miss Garde or.. myself to :be on- the rline- even" if-

<' -8- ? Mr. Gallo is.merelyicalling to : learn of the av' ilability of fa
i
~

9 : the cAppealE Board.' [Ijfeel that it JprejUdices ouriinterest
>;.

_

particularly 'since the'. call'would-~not be on :the ~: record. We -11 0:
r

;11 - havei no - way o f; knowing . what - Mr. 'Ga'llo would . say in -

12. charaMerizing evenLwhat the. issue'is..,

..

13: iJUDGE BLOCH - ' tr. ~ Watkin s, = do' you know the l -
1

14 Chairman of the - Appeal, Board for this proceeding?

15 MR. WATKINS: Mr. Rosenthal.,

'

16- JUDGE BLOCH: It .is Mr. . Rosenthal? . For:the'OL2(e
;_ ' 17 part?

18' MR. WATKINS: . I: assumed it was. I. called the
.

i 19 Appeal Board yesterday to ask' 'for the Appeal Board | panel.

U 20 And I was given the names of Rosenthal, Moore, and

21. Dr. Johnson.,

-22 JUDGE BLOCH: Okay, that'.s new to me because he
^

,

23 wa s not on - the other side o f the ca se.

| 24 MR. WATKINS: No, I would- have to clarify that.
'

; .25 I want to make~it clear that I find Mr. Roisman's request
!

'

.

.

1

..
l~

.v .

_
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; ,[0MTppi .1; ~ MR L: ROISMAN:: AllirightR 'Mr. Chairman,./I think- -

;
s - 1d + -

- . .,
- ;y

.

, ,

. s2: !'I'm = stillinot getting .an answer ;from Mr. Gallo. - ~ What :I,wishi :i* '

~ x:, - .\
^

'

'

. . .. . . -

'},")f ..

con ference? call withf the' Appeal-~ Board. : I-! do' . no t. wish | to -- R

? t3- - to ' avoid --(ex-party phonel conversation To f sething up' .a1, -

L

~ 41
.. .. .

. . .
,

.,..|
'

;

>

-
..

.

.
. s.. .

-

5 have any communication with .the- Appeal ~ Board .ex-party. ; ~

d6 I ' want - to - be* oni rec'ord now a s : saying ; I want=-
.

7 either. Miss' Garde orimyself to be on the line'~even tif--

:Mr. Gallo is merely_ callingi o learn. of: thelavailability of- 8 '-*- t

; ~ 9L- the Appeal' Board. IR fe'e1. Eha't 'it| prejudices our interestn
|

- :10 : particularly since ;the : call would not be ton the : record. - We

'll ' have no way o'f knowing' what Mrk Gallo would .sayLin *

^ 12 characterizing even what the issue 71s..

~

.13' JUDGE BLOCH: Mr. Watkins, ; do .you know; the
'

14 Chairman of' the Appeal Board for. thi's proceeding? -
'

I 15' MR.-WATKINS: Mr . Ro sen thal . .
L

, - 16' JUDGE BLOCH: It is Mr. L Rosenthal? For the-OL2

-17- part?i

l-
; 13- MR..WATKINS: I assumed it was. I called the-

:

19 Appeal Board yesterday to ask rfor the Appeal Board < panel. -'

i

20 And I was given :the names of Rosenthal, Moore, and
i

p -21 Dr. Johnson. -
i-

22 JUDGE BLOCH: Okay, that's new to me because he
,

1

23 was not on the other side of the case.

| .- 24~ MR. WATKINS: No, I would have. to clarify that.

| 25 I want to make it clear that- I find Mr. 'Roisman's request
it
i

I' I

l.
1

|

|-
|'

. . . . .?' . ._,,_4 - . - , . . . _ . , _ , . ..._. . - . m . . _ _ . . , , _ , ___...-...,_-,,.-m,...--.,. ,-.
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!OMTpp- ~1c answer,: Mrh Roisman,-.wouldn' t you''really like him to deliver:-.

i
'

Lit up' here L somewhere ' and -; arrange to be , able . to ipick it . up- so- E .2:

fthat' yod couid have MissIGa' de work 'on litiand ._ answerj jif -'3- r-

_ -( k.
.. ,.

-

V -

I4 ~ 1 J ahe ' s - going : to? : -
~

;5' MR .1-
~

,

ROISMAN: -When you say;"up here"? .-

. 6~ - JUDGE BLOCH : Meaning on_ the ,4th floor; a s opposed:~
t- .

17 - to the 5th floor. We're fin the same building as.. the Appeal --

'

~8 Board.

9 MR.: ROISMAN: That's riglit, I don' t mean down.

10 - here = in Houst on.- Yes, I'm, talking.about delivery to Miss

11 Garde . ..

12' ' JUDGE BLOCH: Okay. Why/ don't.you arrange 1that'-,

13' -- delivery should tiake . place :in this proceeding for ?the

14 purpose. of this motion by leaving an extra copy with the

15- secretary of the Atomic Safety and Licensing Board. Panel- on

16' the 4th floor?

17 MR. ROISMAN: That may be terribly inconvenient

18 ~ for Miss Garde. She doesn' t have the access to a library

19 there, she does not live there.

20 JUDGE BLOCH: Well, I don ' t know how. she 's going-

21 to answer unless she gets it in this building. . But if. you'd

22 rather have it -- you want to have it served on her at her
o

23 place?
L

..

24 MR. ROISMAN: Well, Billie?
.

|~
'

25 MISS-GARDE: Yes.
r

'

|-

|
.

(:
L
'

i

s

Y g- y c.- %.y t. -.ww- -- - ,-.r ,n..,, yw-.p_-. yy ,,g.i.g,_%49. -.p-, yyy ,.,..ep ,,,m,w+j, - .s.e.
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lOMTypf il.
'

.MR. ROISMAN:, , Where do|you want.it?
~

- :2- ' MISS ' GAR.US : Welli.-it'seems:to~ mein}ordertobe-
'

a: ~

3-4 .
- ,3. . able to- answer thisi$I'm going to .need' both ' Judge : Block' e -

| )1"
=4

'
' ["'- order and I'm going- to need theimotion for ; stay:.and :;I;'m e

5 going,to'need a library.- So- it's acceptable to me to pick

16' ;it 'up up ' there if I- can have access - to :on o f' the -law-

57 . libraries. .4

.8 JUDGE'BLOCH:- You can have' access ~to the --

9 - Licensing Board Panel's : library, .'which is not very complete.:

^ -10 .MISS GARDE . Okay.

i ll -JUDGE BLOCH: ;It won' t have your : statement.-

I ~ 12 MISS~ GARDE: ) Okay . -

=13 .MR. ROISMAN:- .All right, is that satisfactory,

14. Billie?
'

15 MISS GARDE: That's fine. - A 7 stay is a very
1-

16 narrow: issue.

17 MR. ROISMAN: .Okay. That ' s fine, " Mr. Chairman,-

18 that solves the problem.

, _ 19 JUDGE BLOCH: Mr. Gallo, -if you - could - serve Miss
4

20 Garde up here that would be appropriate for the purpose of

21 this case?

22 MR. GALLO: All right. I'll do that.

23 Could you indicate for me your best projection as
,

-24 - to when the opinion of the Board will be available for
,

.

25; appeal?

.

f

N
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OMTpp- ' l' - JUDGE BNOCH:| Lone ' moment.
'

(Pause.)2-

i_ From li 30 to 2 : 00 is - our . be st -3 . JUDGE BLOCH :c

O. ''4- projection.

5' - MR. - GALLO:; It will be available :from 'l: 30 to
,

6 2:00 in Bethesda, ' in your-. office?

7 JUDGE BLOCH ' That's correct.- . _

8~
_

- So,~ I assume 1- that there 's no more business _here .
.

,

-9 so we can go work on.that order?-
~

10 There being no further business, the hearing is

|11 . adjourne.d.
r-- .

. .

12 I want to thank all the parties ,and the reporter.

13 (conference Adjourned;).

14
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