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Docket *No'. 50h3s2-1-(OL)-6 LONG " LSLAND LIGHTING ~ COMPANY :
<

1 .

-7 -(Shoreham Nuclear Power. Station): !
*
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8 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .

,

9 - _ State Office; Building,

10 Veter'ans Memorial-dighway,.

II Hauppauge, Lon7, Island, New Y'ork.- :

.l 2 Friday, 16 Noyember 1984. !

'

13 The hearing in . the above-enti tied na tter -was -

14 reconvened, pursuant to' adjournment, at'9:00 a.m.- i

15 BEFORE:

16 JUDGE LAWRENCE BRENNER, Chairman,'

'

17 Atomic .Saf ety and Licensing Board.

18 JUDGE PETEH'A. 40RRIb, Member, ,

19 Atomic Satety and Licensing Board. i

20 JUDGE GEORGE A. FERGUSON, Member.
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25 On; behalf'of-th'efApplicant -2
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TIM: ELLTSijEsq.,j:. 'f3- m
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,

): -

4: Hunton'and-Williams,
.
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5-
" 700-East Main. Street,

,
.
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6 '- ' Richmond, Virginia.21219-

7j .On behalf- of the NuclearJ Regulatory Commission?. Sta f f s

8- ROBERT-G..PERLLS,;Esq'..

:Of fice' of Executive ' Legal ~. Director -'
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-
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-10 On behalf of Intervenor Suffolk Countyi.
-

- . ALAN ROY DYNNER, Esq.,- .o1I.

:12 Kirkpatrick, Lockhart, ' Hi11, .Christobher <
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- '? JUDGE?BRENNER ! Good morni$ 7 V . I'' x
-- !2- >'

-

-
--

3 y _ y /' <- ,

Before;weig'et joiLILCoisir5itonfto reopenfadd d L .
,

'

L3, ,

r
.,

.

.. .. .. . - . .
2: ri .:> j.

= 41 nsupplement th's. record;andJ the c nnswersqthere to,; .is- there. 9!,

' " ~

f. ~Q: %.

~ , ~

anything;fUrtherJ that|we'can productively;hearLfrom.LILC0;ori sf,5
~

q -
r

. . - .

16 lthe_ Staff'with7regarditortheCouAtiykI:- gue ss | motion: wi tti . I.4
'

*4
. .w ; y-.

.'n. .

,
- j,.

. -

7: respect' to the . blocks . and 'the ;f a llback . posi tion iof be. inh.M., .

. , -
.

.

w, , ,..
' @4Y

. .
. .

. . $
'

+

.8 'se ttlement? of f er? or ;an 'o'f f{er of J some Tecommoda tion 7, f ' D. 4 y ,

a

9
_

M' '

9- .MR. ; ELLIS : = - Judge; Brenner, L we are considering'
.4.

C
i .10 whetherJwe can reach some sort .oEpccommodation.. ahdeI. -

.

"

II simply;have.nothad' tim'et.o, cons 01tfri.ththe'apprgriate;
And I _have told-.-Mr." Oynodr' t$at I~ 2

l '- persons in-the company. .v.
E

13 'will L so .as quicklyias possible| and get bac{to him.ohEari-
n _.

14 . off or of w accommodation on.that:.. issue. But i li.thi,_nk thatL ~

15 the' time aas ,)ust notu been adequate .to have the' % p
'

3

It ~ consultations that I think are necessaryMr)_ order for me to ~' , , .

n
l .yw^

- f.N
| 17 be able to do such'a thing. ,,

18 So we 'would suggest that the motion Has been h
,

;

*

|
19 made, and give us an opportunity to:see if we can- ,

7 accommodate - reach an accommodation he,.* ore Ne ask .the20 ,y , ,

.g ' "y#
21 Board to rule on the motion. And I wo4 tid expect that I will '

.-

! 22. be able to have discussions with Mr. ,D nner' next - week, '

.

: 23 And it we are unable to feaph an'accommodatiod we ~
|- ,- ,

.

24 could certainly file with the..Soard'odr' response ' to /
,_

25 Mr. Dynner-if-that is necessary, and of. course I. hop /e'it- , .

*
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4' f ,.,-' i-..~;WRBeb9, ' .el d . ?isn't,Vour responsentonthe motion;as quickly?asLpossible.:
_

,

. . . , a
a. :

a - ~ , a;c, _, y.. -w ;.

..
4 ,,, . F : ...4. . - . , 3 -3 .

.
. . . '. ~ - . . .- r . . - '. d-

.

T 12 _ L.and :perhaps immed'iatel''y "following ithe?Thanksgivingjholiday,; '~ ,, ( M' '
{

.

, - g 4 , - -- ~ .,
- ; ,

.. . . , . . . . . . . . - ,~.
. . . . . ,, .y~=

..

11 f / thats would (be j agr eeab1eftof the [Eio'ard. " - <.,

13-7y 77
.

x1 ._

if p- x
,

--g
EWei wi=11$needl.ltheJ ir'st parCof Enext:; neekt to#-

f:4-s : (4
''

,

;. ..
. 7:S .. ~s .

.%_BW . .u
1 5,- : cons' ult- anRreac_h laccommodations. ; Iffthe~80'ard wants- _ , . )n

-

~

'

t

16~ ?som'ethingj filed provisionally [ sooner,iwe wi11(ofL course 'do
~~ ^

'~
'

::7[ Jthat.' , m.
.

.

~

'

C [I recognize 9theitime' frame:is'JUDGE BRENNER: 118D /4 e

f | 9 :: ! tight.; Jt ;would .belhelpfullif:we cotildzusefully?fesolvef the? ,'
~

'

Y '

.'10 Jmatter..one way76rIthi otherfat:ther.conferenceiof! parties on ,

-

_ c
,

Xp ji - < Tuesday..

.

. , . .
-

~

MR. ELLLS ;LI had not plannedfto'be in Bethesda.
- l '2 .- '

1

y ~

13 . ~on Tuesday _, but. I..~will .make. every ef fort? to finish |the
'

-

,
m

p

n. - -
One of 'my problen.s'. is . I. needed to consult: more 'with

. .
$14 thing.

-

[ [M] -! ._
_ ,

,

15 Dr..Rau-and Dr. Wachob,:and not.tooJlong afterLyouiexcused

_.I'6 them',theyf.lewhome,7oratdeastoneofthemflewhome~and "

-

17 the.other flew elsewhere.
L

'

I willla But I:will make-every effort'to see.''

19- certainly be in' touch with ..Mr. Dynner onL Monday af ter.

20 touching bases over the weekend with them as much as I can.
~

'

121 JUDGE BRENNER: Let's leave itithis-way.. We

22' would like to be able to productively discuss it on Tuesday
t.

23 .if feasible. If it is not feasible, somebody - it doesn't
t-

- -

~24 .have ' to be yourself- - can tell us that on Tuesday, and

:-25 perhaps give us a very brief status report. And if.there'I

-

.

>.
A

;

c a '; 4
. 3
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[I MRbe@ fl iis:;not smuchista'tusdolgive', :- E|-AsIIisay, it? can?befsomebo'dy:
-

' '

-

' . '
_

.,

io ther fthanHyou t l fAyou| pre f er I toNio hitsthat (way5 bec'ause fof :
~'~

'

; -42j i
,.

rn: m m-

. $31 : schedule's'..- aMth'at$1me? we wIlb setLa [ deadline 4 or: a w
._

,

f .

gf, '
..

--; resp'onselorfaccommodation. ' .

~
*

,+, x. 74;
_

?, _ , . . . " '
. I

,

-., ,

@ MR. f E[.I.I5: | | Yes .ft sir. . , ,

M *
. -

.

4

-

>
..

-
. . . . . . - . ~ . . . ..

97 .161
= sJUDGE:BRENNER:n Andj the deadlinsfwilli probably.:be

- -

7< set Lf orisome L time the7f ollowinglw'eek.< ',y

m'8'
~

MR.[ELLiSI:.Yes, sir.- .;[ ' '

.

'9~ JUDGE..BRENNER 'And welwi11. take the Thanksgiving ; .

L10 ' holidayJi htol a cco untf in s s tting H the s time .
.

11 - Mr.. Perl'is p:I gusss; we will:11 eave it-onLths same'.

|12L_ schedule 'for- the'.Sta ff. .

13| MR. PERLLS: That's; fine. We :were 'able to i c a tch. -: -

-

/* L 14 ~ Dr.3 Bush; atsthe airport 11ast.-night anif we have-[had Isomet-

WJ
:

cl5. discussions .with ' people in - Richland. . ~ We have''not b.een able'

0 ~16 toitalk-to anyone with the NRC in Washington, and w'e would
'

.17 lik.e to do that before-reaching-a position. .

18' : JUDGE BRENNER: ' All right. Let's.have the

.19 - parties talk with each other also, a11'three-parties.

-20 between now and. Tuesday.

21~ Mr. Dynner, did you-want to:say.anything-:else'on-
.

22 that. subject?-

-23 MR. DYNNER: -No, sir. That's fin.e with us.
JUDGE'BRENNER: A11 right. --24 ;

'

.- 25 : We have.before~us LILCO's November 6,- 1984',

,

a

h

3-

e

1

5
'

_ ., ;. - . . - -. . . . a .?
.. . . ;- - . . . . . , - :a- . . .; .. .: . . , ~ . . . , - -
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!;l motion to. supplement';and reopen:the: record.- WeThaveltheIl?[WRBeb'.. + -

;1 ~
1

'|' 22i . County's response,qaljointi-response withKthe. State Sa'ted'
,

~

ti m ' , 11 3 - :. Novemberfl 3, 1984,3and' the f.Sta f f's' Lreply,Ldated ' Novembe r .14, .
-

y
.

_

4 :1984.~^ 4

.

;5 - - Welhave considered.the motio.ns of'LILCO and we

b :: 6 ' are going;to grantythe.m;fandjwe'11_tell.you Why. . rie L do in eed '
.

.

. . .

~

7 ' | discussion here of" the :schsdule L and the' : scope,- .howevere

8. In-terms of4 wh'y-we are granting th'e motio'n,-we -

-

9: ' find that the ' motion'. does -in- f act meet the traditio'nal
_

10' reopening criteria. We-have been'able to decide.as a Board---

n
11 at: this point in'the proceeding, and.unlike.the oosition=we

12 .were -in as recently_ as - Joh, in the-time frame'of two to-

13- .four-weeks ago, we know more-now.than we did then and %e can
~

Q 14 and .we do find that the new evidence -might materially. a ff ect
n

.15 the outcome of the proceeding.

'l 6 I believe we stated'in. prior rulings on the

17 . reopening in this case, but if we-have not-we will. state it-

18 now, that the standard does change somewha.t as the Board

19 gets closer sto a decision time, and it is just a function of.
'

20 the Board's knowledge at that point in time of the posture

21 of the case.

22- As an enmple of this continuum, -if you will,

23 when a Board is on the verge of issuing a decision or in

- '24 f act has 'Just issued a decision, the' standard applied is

25 :whether or not the new evidence would affect the outcome

.

" - * * W P P+ F--ww-4-----.y- 4 - g-.- . ,
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LI: iWRBek ~ li - [becauseLat(that~. point:we know everything'we need:to!know.
~~

J2 aabout : the ' decision' we' would reach'.-at '-that / moment, and we can:

3 ;. Leasily1. match the new information1which|a party believes.lin.

its; view, wouldiaffectiLth'e outcome with!our view,cgivenithe':V 14: -

- .
.

- dec'iS ion ' atEthat ! time.5 -

16 When - the J motion ~ to 1 reopen is : filed a t' a 'poin t . _

'f7' somewhatL b'eforen that,7asn it11s here : we have certainly < Y
~

18' _ nott begun,' -in-. a : systematic fashion, to. . bring'. the. evidence .-

9 ' together in written. draf tsform and Board deliberation : and so ^

' 10 - on -at this point - J the standard- is whether or: not 'it night-

ll materially affect the outcome. .'But I guess'I;would~ rephrase

-12 thatislightly, thatgreasonably might materially- affect:

13 the outcome. ,

,

I4 We know enough to knowrthat it is going to be-[}v
15 close enough on certain points that the evidence-fits-that

16 standard, and we have been able to, although-

17 non-systematically,--cull all the evidence and bring -it

18 together. Certainly we have been aware of the. evidence as

19 1.t has come in and we have been able to consider ~some of

20 that evidence in a less rigorous but somewbat systematic

21- fashion. And we find that the motion meets that standard.

'22 There is-no question that the new information-

23 . relates.to a significant safety question, the ability of the

-p 24 emergency. diesel. generators to perform reliably their
us-

25 intended function. The timeliness of the motion, of course,
1

L..
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fl RBeb l' has been the subject of discussion of the Board.here in

.2 different but related contexts, and also was the subject of

3 some space in LILCO's motion and the County's answer.

4 The timeliness can be analyzed in this fashion:

5 Ne believe that LILCO is late in coming to the

6 realization that this information is material to the case.
7 LILCO has pointed to the fact that some of.the information

t

8 has only recently been developed. That may be true and even

9 assuming, arguendo, that it is true, it is also ccrrect that

10 the relative timing of the hearing vis-a-vis the further

11 work done by LILCO was largely in LILCO's control because we
.

12 told LILCO very early on that we would adjust the schedule

13 of this case to a later schedule to accomnodate that

' ' ' . 14 information.

15 A fcotnote to what I just said:

16 It is true that there is some further information-

17 that could not reasonably have been anticipated by LILCO

18 that, although perhaps not by itself a reason for LILCO to

19 wait this long to realize that further information on the

20 loads and that it might want to undertake the endurance type

21 testing came la te , nevertheless there is some other, further

22 information. And I have in mind particularly the

23 information as to the situation with respect to the cam

24 gallery cracks, and the fact that they had been welded.

25 This was not known at the time the schedule for
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,

di' WRBeb I this hearing was set.-|lt was-not known as-late as the. time~

t

2: that testimony was filed by.the County and LILCO

-3 originally.
}

4 We did accomtaodate' that information.already in

5 supplemental' testimony, but it.is in part.that-information,

6- when viewed cumulatively with other information, that'we

7 come to the conclusion that the further new evidence on.the-

8 testing of the blocks, particularty the strain gaging in the-

9. cam gallery arca and the examination of the blocks after the

10 endurance .run, might reasonably- materia lly .aff ect the

11 -outcome of this proceeding.

12 Even if LILCO is properly charged with waiting

13 too long to realize that this information should be in the

14 proceeding, the result in the' real world is not one of great^
)

15 prejudice to the other parties, in our view. We might well
~

16 have delayed the beginning of the entire proceeding on the

17 diesel engines until after this further information had been

18 developed and completed by LILCO if it had made the

19 adjustment in the time frame before the beginning of the

20 hearing that we think it could have-made. But we night also

21 reasonably have gone forward on some parts of the issues,

22 and then taken up the other issues, depending on how matters

23 developed.

24 In any event we are now at this point in time,
(~')

25 and the prejudice is to LILCO in terms of any ultimate

i

|
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!!]/WR8eb/ [lj + delay. thatsproc eeding | this| way ;willicause. -
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_

% <f ~ U rankly,nIf ilon't knowIlfithesendidtscision?date fis'

F- -

' /31 ;a f f 5c.te'djmuchf byj proc ~edingJin thi.s . f ashionLas.ropposed ' toj~~

, , ..

f- . swaitingfandhavibg_everything-before_usiand(proceeding-
'

-

w.

L5 , forward.: f suspectCthatiitihasiand williresultiin'some-,.
..

"

L6 " ;ma terial; del'ay. . [Ifcan't ,putNnumber on citi.~- DI$ suspect 1 that} _*
'

?Lt}is more thanha ; f ew weeks.: but not as tmuch as ..manyf months;7 .

18 Inrany_ event,--Htbati pro 1.'1 dice is of1 LILCO's Lown ' making and;

;9 LILCO is thenone in f act : prejudiced iby > it. . -~

'

-

1101 The : worst prejudice' that may .be h'ad Ewith respect
~

:I1 to ' the other: parties and _in f act: the1 Board's schedule :is the

12 fact-that we might'have~more. efficiently conducted the

13 - hearing- once ~we were in the { hearing stage. . However, .that
,

,

|D 14 prejudice is not-so' substantial"that we are' going-to turn
M

.z 15 our . backs -on information which we. think-- might' reasonably .

16~ af fect the result on a significant L saf ety issue.

17 . And we expect to _ be able to ~ keep that p.rejudice

18 to a minimum. by doing our best to ' avoid the need -to revisit _
i

19 evidence we have.a1 ready heard. And we alsol expect _ to = keep:

20 prejudice to a minimum in terms of sitting to- the other.

21 parties, given the fact that we felt LILCO could have
,

22 handled things. differently. When we set the schedule, we

23 are' going 'to hear f rom the parties .and be sensitive, within

24 -reason.

25- And we also disagree with LILCO's view of. the

q
.

$

b

. _ _ m . _ _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ . _ . _ . ____________i.__ _ _ . _ _ _ _ _ _ _ ._ _ _ __ . _ _ _ . . . __ _ __ _ __ __ _ _ _ _ _ . _ _ _ _ _ . _ .
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fI yWRBeb7 inf ; scop'e ofjthe-reo%r ened hearing, |and; we :have ' had ailittl'e biti
., . . ..

' ' ?% ^ 2_; , dfJdiscussion on -that.:aLILCO -itself has modified its;.

.; ~_,- . , . ,

, . _

<
_

~.writtsn-scope % approach _somewhat?in sr.:Ellis# oral.Lstatement;3*
,

t" '

4) ' .yesterdah.: Andlweiare going'to modify'it;some more.z
~

-IJthink;that is|.probably*as far:as;ILhave;to go.~J- 15)'

, ,

;6: 3Perhaps i should' note.forSthe' benefit.ofECounse1,>

.who putiin some_very'helpfu11 work researching:cercainJcasesii: 7.

4 4

8! .which have been cited to us,Ethat nothing in my remarks- '

:' .9 | connotates agr.eement_with some" cases thatLhave been cited;-

~

10 -for the proposition that_ there is a~;1ower standard fors

111| _ reopening 1when'it~is~ applied to an: applicant. I ' 'ju s t1didn' t
.

>-

12 :have t'o reach that point ~of agreeing.-

13- ,I think the b'etter view is that the~ standard is
.

I [D].I 14 the same and when you apply the' standard, the application
!.

.

.15 ' might' vary ooce you analyze which party is prejudiced by;

16- certain actions, an'd - the na ture - of that prejudice.
,

p.

L 17 'Another way of amplifying that is, for. example,

i- 18 if an intervenor moves to reopen at'a point early enough in

19 the record where it is not clear that it would definitely-

20 materially affect the outcome, a stage similar to the one we

21 are in now, but there is some reasonable probability that'it

22 would. affect the outcome, and-an apolicant strenuously.

2.3 opposed reopening at that point, the solution then is to

24 deny the motion without prejudice to' consideration of it at''

25 the time of decision,'at which time the Board ~is in a better

tt

r

/k

. ______o_._..__. _ . . . _ _ _ _ _ _ _ _ . _ _ _ _ _ . _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . _ _ . _ . _ . _ _ ._m _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ . _ . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ m________J



p;g .w 1#

,

if

26918. q9080.01.10
>

1 'WRBeb 1 position to know whether indeed it would affect the outcome.

Ancfif the result-is ~ thet it woul'd affect the outcome, theL2

3 party prejudiced at' that point is the utility who earlier
4 resisted the reopening.-

a
!

5. Applying.that to this situation, it is

6 conceivable that we could delay ruling on the motion until- |

7 we get to the point of. decision on the information that is
#

8 before us. But if we do that.it would be the -utili ty that
4

9 -would be pre uj diced if we find that indeed the information

10 would materially affect the outcome, if celieved. Of course
,

11 there is always that next step on the merits. And that

12 would be unfair since in this case it is the utility moving

13 to reopen the record.

) 14 So there are di ff erences in the pos ture of the

15 parties which result in differences in the application of

16 the tests, but I don't think difference is in the standards

17 that are applied.

18 As I said, I didn't have to get to that point but

19 T wanted it noted since the parties had expressed their

20 views quite well in the pleadings on that sub ject as well as

21 others. And I wanted them to know that their views have

22 heen helpful to us, even though I haven't gone through the

23 effort of mentioning every point in the pleadings. But we

(~'s 24 have considered them.

25 Mr. Dynner, did you want to say something?

1
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V@. L } . .' WRBeb ng Ll" 1R.)DYNNER: Lyes,wsir. {I?wouldijustflike to" '

o . .

s
p
C, -J ^2' requestLacclarification.

'

1,
-

'

, ;~ 9 -

..

-- -J L31 , :LILCO,LonpageLISMffits; motion, states,'and I-
~

'

_

;4 quot'e s ' '', 4
-

'~
to.to

s .. ,-

~5. "Under. traditional # analyses-to meet:'

,

16 - The . reopening 1s tandard, thM applicant must?
; , ..

essentiall.yf concede that its procf Tto3 date'is-
.

f,7- ,

8 insuf ficient in. order tohargueithet the' new -~

- -9; 'i nfo rma tion ; is ! 11k elyl toia f f ec tit h e re su l t . On ,

u
'

.10 ' ; the other? hand, the applicant; mayf def er any_

.IIL attempt to~injectLthe new'information until ,

: 12 ~ af ter the BoardI rules. on the merits.''

E13 I(just wanted a clarification as. to J whether the

Q 'l4 Board's granting this motion in the context ofLnot. applying-
w.

15' a special rule or a .special test for an applicant as-ooposed'~

'

t

16 to an intervenor means that the Board. is essentially going ~

17 to. have this. litigation-' limited ' to. the ' proposed FaAR-
'

18 limitation.or qualified load-of 3300'Kw, or whether, in

19 contrast, the Board intends to adopt ..a position that would .

'20 not require LILCO to abandon its abandoned qualified loads,.

-

21 if I can put it that way.

22 I think the Board knows what I-mean;from the

23' material that was stated in our response to '.120.

A 24 JUDGE BRENNER: Yes, I was going to adJren4 that

D'
25 in the context of scope and schedule.

|

|

1
l

l,
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1 WRBeb i ~ We disagree with the . County. We are-not going to.

2. preclude the possibility that.we'will make. findings at the

3 ~ higher load level. .And I guess wefdisagree with LILCO that

4 we had to . reach'a determination that the proof is in f act

S- ' insufficient in order to reopen. And I guess.I tried to

6 Statenthat in terms of my view that the standard does. change

7 on a continuum. .It doesn't change with the party, it

8 changes with the posture of the case.
~

9 I think what LILCO says would be true if we had

10 received'its motion at the point in time when we were

11 essentially ready to issue a decision or had issued a

12 decision and then we could apply the standard that it would

13 change the result. We are not at that point yet. We are at~

14 the point where we think it reasonable that it would.

15 materially affect the outcome. I guess that's another way

16 of saying it is a very close question.

17 But we are not going to preclude parties from

18 Seeking findings at the higher load level, and we are not

19 going to preclude ourselves as a Board from making findings

20 at that higher load level.

21 Having said that, I will get now to the point I

22 was going to get to in any event. Once we put all the

23 issues together in our decision we may decide not to make

(~)' 24 findings at the higher load level for any one of several
y

25 reasons.

_.
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-lL WRBeb 1 49. DYNNER: 'Just as a perhaps related.and

2 further clarification, is it the Board's view, for. example

L3 on crankshaf ts, that- the -evidence as to our calculations as

'4 to the' crankshaf t behavior at= 3300 Kw would be potentially

5 materially a ffecting- the outcome at 3500, or t is it the

6 intention to limit the calculations and information at 3300
7 to the qualified load of 33007

8 JUDGE BRENNER: You know you asked me a question-

9 I had not previously considered, and that's my honest

10 answer. i don't know. _So I guess you can take that answer-

11 as.saying.no, we do not intend to place that type of'

12 limitation on the evidence. But we had not been thinking

13 that its primary materiality would be that let me put it

'') 'l 4 that way.

15 Related to your question, it is our view that we

16 are not going to set the schedule of the further hearings

17 along the lines of the dichotomy proposed by the County. We

18 are not going to have a hearing solely on the loads and wait

19 for a decision on that before we determine whether to go

20 forward with the other issues. We are going to schedule

21 things so it could go back into hearing on all the issues.

22 Now for all we know there will be no issues on

23 the lower load. And although it wasn't necessary to belabor

T^-[ 24 the point, the one aspect related to the timeliness -- it
~,

25 wasn't material to the views on timeliness which I already

,
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[lidWRBebi 1 fgavb (butla/related aspect $is?.thattittis;obviousithat ail
, ,

2;
-

,

i: 2 ' 'tNe? parties /have! proceeded /with some uncertainty as to.how-'

k. - 53 StoiprbceedL substantively _ and procedura lly,mwith . the. f act '
- -

-

u,

L4 : that there(h s)been-ajprimary' focus on'the? substantive." '

z

L
E 15' : diesel fissues while,' ati the same jtime. there 'has b'een<

~ "6- Lconsideration of'whetherfor not thelplantican be: safely' ~

' operated and meet "a llithe ' emergency : criteria with . lowerl'7T

8f Lemergency>1o_ ads . set-t'o the diesels.
'

-9 1And'the reason:I'sa'y[that not'just ,.iLCO.has-

IlO : proceeded withyuncertainty is 'the f act that the County, to

11' .ourLknowledgelat least.,has not_ pursued any claims.that the
~

12 lower-loads would'be unsafe'for reasons'that the safety

Ih equipment which would be -run by' the ' higher -loads are:needea -
~

'

~

-14 for the transient or-accident analyses.

15 Even 'if we said it- was not: material to. this

.16 - . diesel? proceeding, we could have found hypothetically that' .

17 based' on the issues before us, which are now the cranksha.*t'

~ 18 and the-cylinder blocks, that the diesels are adequate at
- 19 the higher load. Yet neither LILCo, for its own reasons

f
20 or because with respect to components not in issue before

21 us - The Staff feit that the diesels should be kept -to the
-.s -

'

22 lower . loads - then that would ha',e been the case unless the

23 County. pursued remedies through appropriate orocedares.

:/^; 24 probably a 2.206 type procedure.~

O
'25 - And while we have pointed out to LILCO that it

.

r

h.. _ ___ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ . _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . . _ _- -
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1

12 .WRBeb-| .1 has had these loads under consideration for some time, the

2. County back'in July said it was going - to. closely follow this
~

3~ 'also, and yet apparently has not.

4 MR. DYNNER: May I respond to-that, Judge?

5 JUDGE BRENNER: Yes. As I said, it wasn't

6 material but I just wanted to point out some of the

7 uncertainties.

8 MR.-DYNNER: I would like just briefly to

9' respond.

10 This proceeding and litigation has gone forward

11 with the load levels that are stated in the EsAR. The

12 County noted early on, as you have just said, when we

13 received the July 3 letter f rom LILCO to the Staff, that

(~ ') 14 there was a move at that point to oerhaps reduce the

15 qualified load. It wasn't of course until October 22 that

16 LILCO filed its proposed FSAR revision.

17 The County feels strongly that there has baen

18 distinct prejudice to the County in terms of time, money and

19 effort in litigation of the effectiveness or reliability of

20 diesels at a qualified load which now aopears to be in the

21 process at least of being changed. And we have, especially

22 after your latest remarks to us a couple of weeks ago, made

23 all attempts to begin an analysis of 3300.

(~'] 24 vie have also f elt rather strongly that it was

25 important that we receive all information f rom LILCO and ,
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11 'WRBagb i But as T also indicated in our decision, we may
.

1:
2 decide for several reasons to make no findings at the hicher

|
3 load.

4 In terms of your point that you don't know if

1- 5 . i t/ s . 3300 or '34 00, let me point out that surely we are at

6 the stage in this- proceeding where, when we come back in

7 litigation, if there is -- the witnesses -in testimony will'

,

8 be able to point out what effects the different loads would

9 have between 3300 and 3500. We have a lot on the record

10 about 3500 and once we look at 3300, presumably there will

11 be some sort of basis f or comparison. But if 3400 is going

12 to make a di f ference we would expect to see -- we are not

13 precluding testimony on that.

14 MR. DfNNER: I apparently haven't made myself too
)-

15 clear. What I am saying is that suoposing it is found,

16 af ter an analysis of all of the pumps and other electrical

17 devices which have to he run off of the diesel during a loop

18 LOCA that in f act you need 3400 kilowatts of power rather

19 than 3300. Tha t's the -- in my hypothetical, the minimum

20 required power output during a loop LOCA would he 3400. And

21 at that point it would seem to us at least that the value of

22 the additional testing and inspections that had been done at

23 3300 would be much more limited, at least -- and I say that

/'~] 24 as the mildest statement I can make - than if the qualified

25 load, that is to say, the highest power output -- or the
._

_ _-_.____-- -
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.I WRBagb 1 lowest power output 1 required would be 3300. So I'm not

2 arguing the point about safety margins. I think that is a a

3- point which must be considered regardless of the qualified

4 load level which is the maximum output. I think that that

S issue'is inherent in everyt,hing regardless of what the

6 qualified load which is the maximum amount of power output

7 that's required might be. And that ~ certainly would be. I

8 believe, taken into consideration in any load level that

9 would be the qualified load.

10 What I'm talking about is strictly the qualified

11 load. And if it's found that the power output requirements

12 for a diesel were in f act 3400 then it would seem to us that
litigation at 3300 would .not be helpful, and that was the-13 a

f''}; 14 point I was trying to make, sir.

15 JUDGE BRENUERt I don't know whether it would be
*

16 helpful or not. It sounds to me that the loarfs are getting

17 close enough where we would indeed have helpful information

18 once we put it together.

19 Do you want to respond to that one though. Mr. Ellis?

20 4R. ELLIS: Judge Brenner. I think it would be

21 helpful even if it were 34. As I think the Board has

22 indicated we would then have a substantial amount of

23 information at 35 and a substantial amount of information at
*

/''. 24 33.
N_)

-

25 And let me noint otit that in terms of

.

_ _ . _ _ _ . . . _ _ _ _ _ . _ . . . _ _ _ _ _ _ _ _ _ _ _ . . - - _ _ _ _ _ _ _ . _ _
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1 .WR0agb I calculations -- and: really what we're talking about, 'I

-2 think -here ' chiefly -is the crankshaf t' and I know the Board
0 3 is going to come to 'that on what it thinks ought to be the~

4 scope --

6 JUDGE BRENNER: We ll we agree -- I'l1~ tell you

6 now, we aaree, as f or as the changes in load, we agree with

7 the description in the County's pleading. There is one

8 other part in the Couty's descriotion that we disagree with

9 related to the Staff's letter on crankshaf ts, but putting

10 that aside we agree with the County's description.

11 MR. ELLIS: Well focusing on that for a moment.

12 however, the County previously calculated on an ABJ -- there

13 was no AB6 calculation on the torsional stresses for the-

'1 14 crankshaft, there was a web size calculation in the~

15 previous litigation which of course doesn't change with the

16 load. There was a calculation for horsepower under Lloyd's.

17 but there were no safety f actor calculations and no DEMA

18 calculations, those calculations were done by the Staff and

19 relied upon by the County.
.

20 3o I do think the information would be relevant
-

21 for that whole range of loads. I think the block top and cam

22 gallery inspections and the results of those inspections I

23 think would be helpful information both at 11 and at loads

('~') 24 in that general vicinity.

25 If it would help the Board I can give the Board

.

8
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}l a status now -- I assume from the Board's remark _ earlierllR8agb I

2 that .I don't needf to respond to such things as definitions

- 3- of qualified load on which we may differ, that sort of

4 thing.

.5 JUDGE BRENNER: That's right. Let me just-ooint

6 out that when as lawyers --- and if Judge Morris. will forgive

7 me for personalizing it, .from my point of view we discuss

8 these things it may turn out to be so much wasted time

9 because an engineer sitting here may realize what an unreal

.10 world it is we're discussing. For example, the tol.erance on

il the 3300 test, as I understand it, is plus or.minus 100

.12 anyway. And presumably that will be -- pertinence or lack

13 of pertinence of that range will be addressed in -testimony

14 also. 2io you are going to be covered in that range of 33 to(}
15 35, I assume, in the testimony.

16 MR. ELLIS: Yes, sir.

17 JUDGE BitENNER: Or an explanation as to why it is

18 not necessary to do so, but in any event....

19 All right. Let me jump to the scope, if I might,

20 and then we'll back up. I do need some information on when

21 things are scheduled for from the Staff and LILCO.

22 But in terms of the scone, we would permit

23 further re-opening and supplementation of the record, I'll

} 24 use both terms to describe the whole of it on evidence

25 concerning -- and I'm going to be paraphrasing the County's

.

_ _ - - _ _ _ _ _ _ . - - _ - -
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:1.'WRBagb; l- description on page 15 of.its answer: . . . evi_denc e -"

-2 concerning - the results of the additional testing,

3 and.' inspections.of the 9ndurance run just

4 completed of EDG 103 as to the~ crankshaft and

i5 the block."

6 And also, with respect to' crankshafts:

7- u... evidence concerning any DEMA-stress

8 calculations at the new qualified load."

9 And as I say, that includes whatever

10 uncertainties people think should be included in the

11 testimony, we'll. leave that to the parties, and any other

12 calculations at such load consistent with the County's-

13 crankshaft contention.

14 We ara not including in the further proceeding at
;

15 this time material responsive to the Staff's October 10th. .

16 1984 letter to the TDI owners' Group concerning the

17 crankshafts.

18 We have already directed the Staff to address

19 that letter in its findings on crankshaf ts which we will be

20 receiving soon, and presumably in conjunction with those

21 findings or something else that the Board and parties

22 receive, we will be getting the reply to that information

23 request. And then we can hear from the Staff either in some

t' '; 24 written review or an oral status update as to the

25 significance of that information, and any other party will
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cSi iPause?)?
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.
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$111right/ jTh'e ' additional; testing' and o [[~

'
"

< - =6 m
,
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'Tnspect'ionsEincludes the strain gageftestsionJthe cam'i i 7 '
' ~

'
"

, '

~t ~~8 'ga11ery tar.ea .as. we'll[as ? the inspect' ions'iaf terethef testirun -
'

ps----
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.

.

+
~

' 9 ;. of1the -block 'and; crankshaf t. ? ?!? don't ' haveithef leltt er in).. ; . . .. ..

-
-

.10J f ront1of me outlining the :scopeJ of L tho' tests,1:but.' Iibelf eve-
~

' a
.. .

11: the garties'kno~w what they.are.!, , .

.

v
12 .Mr. . Ellis._"

13 MR. ELLIS . I~ guess it.~is'my. turn to seek"a-
~ '

. '

14 clarification.,

~15 Judge Brenner, 'you indicated 2 that included would .

~

- o

' I .6 ' be any other: calculations'at.3300 Kw consistent-withithe- r
,

Ji
17 ~ County's crankshaft contention. I. assume that what that

18 menas is -that anything - that has been ruled admi'ssible

19 before, even if they didn't do.~ascalculation, they can now
,

*

' - 20. do a calculation. I understand that.

~

21. My question ist Let's hypothesize an XYZ. society-
,

4
22 that- has yet another one that we haven't heard of but which

23 may lurk out'there.
.

[
~24 JUDGE BRENNER: That would not be consistent witht

25 the county's crankshat,t contention and.I'm sure was not-
,

W.

>!

p) - '
-

s

~.---~_L2 - . . . _ - __ _ _ _ _ _ _ _ _ , , _ _ _ _ _ ,-
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!(I 'WRBagb I intended by that phrase in the County's pleading. At least

..

I - 2 we-don't intend that.-
l-
[ 3- Mr. Dynner, is my interpretation correct?
i 4 MR. DYNNER: Yes, sir. The contention.-as you
s

5 recall, specifically states the classification societies'
k-

6 rules that we were referring to. de are not trying to use

7 this as a device to start a whole new litigation on

8 different standards.

9 JUDGE BRENNER: I phrased it that way because it

10 .was easier for me than listing all the societies listed in

11 the contention, but that's what I intended. It's the same

12 substance.

13 1AR . ELLIS: Yes, sir. I understand. I just

'^] 14 wanted to be sure we weren't going to revisit the

15 admissibility rulings.

16 JUDGE BRENNEd: That's one reason I put this

17 whole thing over until this morning, so that we would have

18 the relaxed time f rame necessary for clarifications which

19 sometimes are necessary, and because I needed information

20 pertinent to the schedule.
.

21 All right. Do you want to update us on certain

22 items in terms of LILCO reports?

23 MR. ELLIS: Yes, Judge drenner.

r~' 24 It is my understanding that the inspections on

25 the crankshaft and the block, as of this date. either have

.
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cij : been completed 'or? are ;virtua 11y' .comple ted.1 and that the
.

. . ,

l| WRBagb ;
~

(documentation ~ is 3 in Lthe ' process of ' review and should be-:[ F2-
'

. . _ . ..- x t

; t3~ - The review-should b'e completed by.the beginning:ofInext: weekm '

*
,

Y - . -I $+

..4 -= "or.some' time during;theJfirst,three days ofc.next week.<
-

,

r * .-| ' I t' l's ?not; finally.f decided yet but I Lwould hope .5

:6: thatithereDwould,b'e a report. dealing with the crankshaf t.and

7' ithe blocks that-reports.the results=o,f:those inspections.by-

8 .the first of December.:. The! documentation that relates to.it
'

*

i;
;..

of course.will be available prior to that. and if there9

.10 - isn't to be a s report, of course we will . proceed and furnish

11 to the parties that documentation. ~0therwise we will'

'12 furnish both that document and the report around the first
'

~'l'3 of December when they are done.
,

,N 14 But the inspections have been completed or
,v'

IS virtually completed as I. understand it. in fact, let~me

16 check.

1T JUDGE BRENNER: Let me ask you another question.
.

18 Let me ask you something else that you might want to

| 19 consider.
! Don t you' think there definitely should bee' 20

21 reports of these inspections? Ilare we are at the point of

22 reopening, at the request of LILCo. and to proceed otherwise ,

!

23 would proceed at the peril that- I understand the written ;

p 24. data will be available, but then there is going to be

.C
25 differences in interpretation of the data. We are going to !'

?

_ - . _ - . -_. - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - _ - - - - _ - - _ - - _ -
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1 *

(I WRBagb l have people on the stand and then three weeks into their
/

2 testimony find out that the two diff erent experts would have

3 ' agreed if only they had understoo't what the data in some

4 inspection report, written in some ambiguous form as

5 inspection raw data sometimes is, meant.

6 I guess I am on the verge nt requiring such

7 reports if you are not prepared to--

8 MR. ELLIS: We'll do it. Judge. We'll do it.

9 JUDGE BRENNER: It seems to he sensible from

10 everyone's point of view, including LILCO's.

Il MR. ELLIS: Yes. The only thing that was of

12 some concern to us is that we did not want to hold up.the

13 consideration of this matter while the other components that

~N 14 are also being examined and all of that is put together and
..

run through an entire review process.16

16 .Jo we will break the blocks and the crankshaft

17 out and do it that way. Judge. But we will have a recort,

18 as you sur, gest, of the block and the crankshaft.

19 JUDGE BRENNER: Do you want to commit to a state

20 on it?

21 MR. ELLIS: My host information i!! that that will

22 be completed on or before December ist.

23

3 24.

;1
29
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dj[ WRBbrb I JUDOE BRENNER: All right. You may have wanted

2 .to give me certain other datest I'm not sure.

3 MR. ELLIS: Judge Brenner, on the sched'119. we
3.

4 certainly agree that perhaps giving the Staff the Christmas

5 vacation may include a lot of days, but not a lot of days

6 that they are. going to be able to devote the time they
,

7 need. And, therefore, LILCO would have no obtection to

8 extending the schedula in a way that gives the atoff a waok

9 or ten days longer, and that would not include soven to ten

10 days that are in the midst of Christmast and, certainly, we

11 would not want the County to have the burden of workinj on a

12 Christmas Eve deadline, or anything of tha t sort, either.'

13 So we certainly have no oblection whatever to adjustments of

14 the schedule to accomodate people'n reasonable holidnv
{~}

15 expectations.

16 JUDGE UHENNEH: We'll certainly reqch thoso -

17 accomodations in details when we get to it.

la Is LILCO still providing information with romp >>ct

IV to the qualified load to the Sta f f in responset to the

20 Staf f's further suostions?

21 'Ir. ELLIS: There is a set of questions

22 ou ts t nndiqq . as '4r. Dynner indicatod. Tho Stnff 511 the

23 informations LILCO in in the procons of reducing that

j] 24 information to writin g. It (qn't that the Staff doesn't'

2S hnve the information. Tho Staff wan*.s it, nlqo, in writin).
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i l WRBbrb I and the County would, of course, got a chance to have that.
,<

2 And it simply takes time to put the information in writiny

3 and run through the review cycle, and that sort of thing.

4 My understanding in checking on that yesterday is that that

S is. .again, vir tually completed, and I ~would expect that the

6 first part of next _ weak that lotter wiii be sont to the

7 Staff and the County.

8 JUDGE BRENNERt Is thoro some disovite - and i

V ask this because of a f ootnoto in the Staf f's filing --

10 about access to inspections, inspection materini n'r

|| inspection information?
,

12 4R. ELLIS: No, sir. I don' t think so. de ma f a

13 available to the County an opportunity to go to the site and'

(~) 14 inspect the site while the engino was torn down. The engine

v_ :
15 is in the process of being put back -- oortions of it p'It

16 back together now. but the Cotinty accepted that o f f er. and

17 they spent, as I understand it, five to six hours at the

18 sito and examined the pistons and the block top an-l the C1.9

19 gallery and the crankshaft. And my untforstanding is they

20 took dozens of pictures. I aino nado arrangomonts for

21 personnol to be there who responJud to qirestions that woro

22 asked by the County consultant when they were out there. 30

23 I don't think that thoro is any quantion that they h9vo Md

24 adequato access to the onqino.'

25 JUDGE DRENNdas I take it thorn is no disnitte.

_ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _. _ _.
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D WRBbrb l' Mr. Dynner?

_

2 4R. OfNNER: No. I don't-know what fnotnote'you

) 3 were referring to. W9 in fact --

4 JUDGE BRENNER: It's odd that it was a footnote

5 by a party not affected by the noparent disputet htst~I

6 wanted to ask while we're all together. It's footnote 5,

7 page 6 of the Staff's plunding. lDit you hrive adequately

8 answorod the question I askod.

9 Mr. Perlin the Staff's Answer had the amphasis

10 on reports f rom LILCO nnd noted that LILCO's schedito did

11 not include certain reports on the schedttlet aqd-then the

12 Jtnft. for its snko, included nothing nhout its recorts in n

13 pleading or its schedule. .bo thonn orn the qJostionn I

14 heve. Do you want to fill ma in on thn Jtnff's schedule for(}
15 reports?

16 MR. PSitL!be I'll try.

17 First of all for the 3300-kilowatt land, it's my

18 understanding th1t the Stn f t' will be issuing nn S.id on that

IV subject sometima nround the Deconher 14th time f ra net but i

20 can't give it any moro definito th,n that.

21 JUDGE llHEN Ett Thnt is surpr131n11y -In te.

22 Mr. Po' 13. dby in it so lon 17

23 4R. P3HLtd: That SER wi11 niso ho addr95 Sing the

(~') 24 results of all the insnoctions thrit are tnking pince. So
L;

25 it'll.be ono SER donling with the 3100 and th9 i n'tp e c t io n.1

.
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Il hRBorb | that took place over the past few weeks.
'

2 JUDGE BdENNER: Ceq it not be broken down

P. 3 separately? I'm not going to hang up a substantive

4' proceeding for format. We've disciassed that many times in

5 this procending. There's no reason to keep the two silblects

6 together.

7 MR. PERLla: If I could have a moment, heral

3 (Pause.)

9 '4R. DfNNER: While they're discussing that ooint.

10 I would state for the Board --
11 JUDGE BRENNErt: Watt. '4r. Porlis may annt to

12 hear what you're going to say.

13 (Pause.)

14 4R. PdRLlas Judge. I can't answer the gunstion

IS as to whethnr or not it coul'! he split out. He c in look

16 Into that and try to 1ot the 3307 portion out earlier. in a

17 separato document.

18 JUDGE BHENHER: We need to set a sched'lle here.

19 MR. PdRLIS: We'll try and make a call to

20 dashington now and find out when the powor systns review

21 will ho conplotnd. ,

22 JUDGfi HRE4Ntid A ll right. dn'll take a break
.

21 shortly.

,A 24 '4H. PEHLla s I have someono here who can mqko the

~J
29 call.

- _ _ _ -_
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9 . ,e
[,D WR8brb I JUDGE BRENNERt A11 r $7. // ~ -

2 The ' point is 'tha t we'r'e goin'g . to|be prov'idin7) thr'
. I, , '

3 the County to file an issue, if it wants to.' tile one -~ 4 r.

.? r
. . )'

*.

contention, which has to meet the requiremerltp for# ;4 ,

#
5 reasonable basis and specificity. e.

. t.
,

,
'

' 'l
6 MR. PEdLIS: I understand the problem.-

-

,

7 JUDGE BRENNER: And we're going to set t'nat after~ I.

,. ...

8 the Sta f f's report because, depending .on the Staf f's recort.}

9 that might affect the contentions 1t might affect whether 4-

/

10 there is an issue. I'm not worried abodt when the 5EH is
t .

goingtobeprintedandboundandcherythingelsethatma(Il ,
>n-

12 take a week or twot I'm talking anaut the subptantive,. review
/

13 on the loads. Y, >;"
.

.

/. , ;,

14 MR. PERLIO: I understand, nWd we'.11 he ca lling'"

,e . .

IS to find ot't when the Power .Jysten Branch review can he

16 completod, and we'll have the informatiorY this mornin;;.
/

17 JUDGE BRENNEd: All right. Docenher ist or
% ~

18 thereabouts would be a good date.
' ,,

_,

19 In other words, I'm prenareU,to accept thel,,
u ,, ,

20 Sta f f's proposed discovery ctit-o f f da te of Dec ember,14 but

21 not t t that date comes before the isstlance of the Jta ff's

22 load review. -
,

23 MR. PERLlas I understand.
,

24 JUDGE BRENNEd : Do yo's know - a l th,atigh , no t as ''/'

, , . , ..

"

26 important, do yott know when -- I gue ss you dn*1',t. know which , f,
,..

.

.

5-

%
-

s

kr

$
j
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1:MRBbrb ifh ^ $reviewWasIthe'. pacing [it'em)wh'en [youzg|av'ekme sthat Decembe[ -

'

, , ,

I, , i 21 'l4th. ilfd[11kAi t,ofknow.f.alhd,. wheniths ?Sta f f's ? revi ew ?of s
- - -

-

_

.;
_

: the $1nspectio'n's .would(beicomolste, ;ever th'ing E relate'ditol ttiei ,* 3 .

'

,
~

~ ~ dtirance : tSstDand Jinspections. ,
'"

4! en -;
,

.

I? think ?.th.,e Sta f f Tcould have. antic [ pated . thatf ' .

,
~

.v

5~< . - .
.. 1

,

.

]
~~ 6- these que,stions :were; going -to _ come' 'up.c

*

7 NR.LPERLIS ''ILunderstandithat.= :

.
.

.
. . .. _. . . . -- ;~

8' The JStaff's review off the(inspectionf results~ wi11L'"
. ,

& :9- depend,[in part,.on.getting'theTreports fEom LILCO and my;
.

guess ils Linasm_ ch as' that ;would ;take onet t. Lo two weeks. thati-10 u-

- 1.1 that-probably is?the ' item 1that'is responsibl'e for the
'

,
- -

. ,

|12 December '14th .SER : b'ut .we caniascertain that. .
-

13 -JUDGE.BHENNER: . A11 right. Whe'n you; ascertain
.

[3 14 that,cwe'llaget back_to it.
.

v
15 Mr. ' Dynner? -

1.

.4R. DYNNER ' I was just going.to point'out that.'16

17 on'both the LILCO motion and the Staff motion.'thev .say that-

'3 documents reflecting the basis for the 3300-kw qualified

19 -load were to be made available to us by November 128 and I

20 just wanted to point. out we are still awaiting those-

21 documents from-LILCo. I don't know what theyJare.
.

22 All. L ELLIS: They' have a good many of the
'

23 documents already that they have obtained f rom the Sta f f.

-Q- ~ 24 There 'will be more documents, 'but they already have a
s./

'

25 substantial - number, ' certainly, to begin _ evaluation.

>>

-

6

_._.___m... _ _ _ _ _ _ . _ _ _ . . _ . _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ - _ _ _ _ _ _ _ _ _ '_m___ _ . _ _ _ _ _ _ . _ _ _ _ - _ - _ _ _ _ _ _ _ _ . . _ _ . _ _ v -,



ymv vv.

.
:-

269399080 04 Ol'

Y| . .WR Bhrb l JUDGE BRENNER: I assume they will have
:

2 everything' by the time that LILCO files its written answers

3 Lto the Staff's questions, which-you said would take place

4 .next week.

.5 MR. ELLIS: That's correct Judge Brenner,

6: everything . that exists, on which LILCO relies, or. the. 3303

7 at that time. There may be, of course, something generated

8- later.

9. iUDGE BRENNER: .I unders tand that.

10 Well, I wasn't worried about all the details in

11 LILCO's description of its schedule. But, for example. It

~ tates that the cam gallery strain gage data was completed12- s

13 and distributed to'the Board and the narties on October.29 ,

~

14 and if you mean something'other than the testimony --

15 MR. ELLIS: I do, your Honor.

16 JUDGE BRENNER: -- the Board, of course, only

17 received the testimony. I'm not worried about it now. I

18 don't need to conduct my own discovery. We'll get the

19 information that's pertinent when the testimony is put

20 together again.

21 MR. ELLIS: Yes, sir. The testimony and the

22 materials that.were distributed at the time, as I understand

23 it, also included the data and exhibits.

24 JUDGE BREUNER: I guess I just don't recall. But

25 it doesn't matter. We're goina to get new filings of

/
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2 .WRBbrb i everything the parties intend to put forward in testimony

2 for the reopened and supplemented hearing.

3 We're probably going to have to take a break to

4 get that information, but here is what we envisioni and then

S I'll ask your advice on anything that you think is wrong

6 with our vision, or something we have left out, all of which

7 is entirely possible.

8 We had in mind usino the Sta ff's discovery cutoff

9 date. I must conf ess I haven't checked the days of the week

10 for all these. That's a Friday. But establishing a

11 discovery cuto f f of that date a ssumes that the report by th e

12 Jtaff, the substance of the report -- it doesn't matter, as

13 I say, if it doesn't have a printed cover and so on, but the

14 full and exact substance, the substantively exact Staff

15 report, would be out sufficiently in advance of that so that

16 we can be including all issues in that discovery cutoff

17 date.

18 MR. PERLIS: Just for clarification: we're

19 talking about two separate reports here, and one of them --

20 at least our insoection report -- would depend, in part, on

21 LILCO's inspection reoorts.

22 JUDGE BRENNERt Right. We are not keying the

23 discovery cutoff to the Staff's review of the diesel

24 inspections.

25 MR. PEdLISi Okay.
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h2' flRBbrb I JUDGE BRENNER:- We feel there's enough

2- information available and that will be available from
(

3. LILCO onLthat to set.a discovery cutoff. de always have a

4 saf ety valve of -if Ethere's any new- information in the ataff
5

5'- review of-those reports.on that subject.
'

-6 MR. PERLIS: I understand.. So-the. earlier report

7 'you're talking'.about?is the.3300 load. report?

8 JUDGE BRENNER: Right, because then our

9 differentiation is that that issue has not been olowed.as
10 thoroughly-as the other.related issues. I t's that simple.

11- And:we want to give the County the benefit of the Staff

12- report because - and the next thing I'm getting to is -- I

13 want to set a date for the filing of 'a County issue on that

f 14 report.

15 Mr. Dynner. I would like to be able to do that a'

16 week after the Staff report is received by the County, with

17 the knowledge that the County by that . time will have had the

18 - opportunity to earlier have had LILCO's report, and so on.

19 Do you think that's fair?

20 MR. DYNNER: I have to tell you this when you

21 say, "Do you think it is fair?"

22 Number one, I don't know what's going to be in

23 the report. When you set seven-day time limits like this.

24 we have got consultants working on this, and they're in

25 California. And we can Federal Express stuff back and
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;forth but[w'e're ; going :. to- have' just uthe ' general;. logistical'15 .WRBbrbt .1/ -
~

M !O. ' '
>

-
' -*

_ . ., . . . . . . e.

JA' (2|. -issues of ; trave l' ling., ':If we'in ed : to 7.take' a , deposition. . .
' e

' , .- <
' % s ;. )

'

' we/re g'oingi to- wa'nt: our2 consultant #or., consultants' tb |be at -
'

a

E C3- T

,. m m
-

- - ,

)
_

' ' 4 :. the deposition. .
,

1 ,

v' 4

,

_ *
-

,
. + 4 - . . , e _ , , ,

>

5 5'' s So..my: problem ;with wh'at Insee is' developing: .here
.

.

-

, ,

n

:6- :-Jas "the schedule Lis ~ iti s ee$s Rto: me to be quit'ef tight , ." ,,-

Lespeciallyigiven'Lthe prior T experience concerninglbotin[the,". s7-,

finality of the reports; 'which you have alrehdy addre.ssed:-
~

l
~

<

'8i*

,

9- ; previously, and also the discov'ery -- a| fair discovery. ,*

. period ~ shat, has been experienced, JI-f should 'say,i bycall-
_

'
'

".10 2~

l1- . parties-in'the litigation' to.date.=

1 '12 ~ 'So3I :would ~~ 1ike to see -:'and JIf.11 throw this |out'
-

,

! 13~ ~~justt as a' general .. statement:- I would s.ee' a somewhat more
~

'

-

' f. - -14: relaxed.' schedule to give us the time = to implement the -s

.-
-

. .

I'm~not;looking.
.

t 15 logistics that are-going to be, required. -
4

1

:1 think the delay chas b'een - the shoefs. been- 16 for.a delay.

17 on the other. foot, here.- But.I am looking for what I think
'

18- would - be .- a more :- f rom my point :of .' view -- reasonable-: time
'

l9 frame for this.

' 20 And I think that can he my only comment at this

21 -point.-because-I. don't know what material we're talking-'

, - 22- about. It may: be that - there's very little discovery

23 , required. :It may' be that there's more. discovery - required.'

p[ - 24 I'can't answer it until I've.seen what the reports look

~
< - 25 ~1ike. .

%

v

.%* c' ,
n

-. _

.,

([. . . . ,''

g g g 7 + sg -.y, we -- + - 7 e,y y e e- , g -. w- g ri. g .- - *e . yy eyg w- y-
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i WRBbrb' . .I JUDGE'BRENNER: All right. I understalo.

2 I wasn't - I'm interested in setting a date.for

'3 the County to file a contention with.the, required bases and

4' specificity. . I was not going to set that such that the

5 discovery period had to be' completed before that. I did

6 want you to have.the Staff's report, .t houg h .

7 And, again, you've got LILCO's FSAR. -(ou're

8 going to have -- you've got some inf ormation f rom LILCO: in

9 any event, you're going to have all the ~information from

.10 LILCO next week, which will. be - .which ends November 30th.

11 LILCO believes it will have the material to you earlier, but

12 even if it isn't until November 30th, at least by that date

')
13 you'll have all the information, plus their answers to the 1

/ 14 . Staff's questions. And for purposes of filing an i ssue with
!

15 the bases and specificity, you don't~need the Staff's

16 report.

17 MR. DYNNER: I understand what vou're saying. .

la now, and I didn't --

19 JUDGE BRENNER: I'm not talking about your

20 testimony. Did you misundarstand?

21 MR. DfNNER: No. I didn't think you meant

22 testimony.

23 JUDGE BRENNER: And the discovery cutoff is acing

24 to be two weeks af ter the Staff report. not one week.

25 MR. DfNNER: Well, under that schedule, as I

-
- - .
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E2) LI - assumelfor Tai minute'that :Decembersi st his,the idate6 that cwej ~ |s f. , , , . .
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L getithe[Sta ff raporth on? th'e f3300f the'ni de would."havel to ffile .-(r~ . 13 " M-

_M content'ionlonil e'c' ember 7, hand,:Ldiscoveryfwou1EI enW on .['A; '

: L' '

s
. , _

. , ,

* 5, December 314,?as--I? understand!whatsyou're;saying.|LAn'*td I7LJust-' . . ..~ q . . - ~. ,, L - t? .. . . ,
.o - , _ . ,.

'

:,
- - -

,'-
,

,

~

T6' ~ thibbthat'. thatldoe'srif tns'eem to ;me?t6fbe' reasonable because
~

. )72 II\ don'tiknowwhat?is(inth'eiStaffjrport.
.

'

~ e
.

'Now,?obdiously,1we'ref oing?toihave affew? days;g' :B-

- prior - tio~ tha't -inamel , Eseven ? daysL priori to:'th'at --Tini .-9
Q, . ' -

Ll O' order to3 00k'over-everpthingiLILCO give's1us, including;
i

ill -their res'ponses 'tol the < questions. 'And' w'e've s tarted.il. coking :.~

12 over!- -as. I isaid b'efore, weJ started an' evalua tion. ofJ the'

13~ FSAR. -

[V -.
It 1Just does1s eem ;to me thate these seven-day'14

~

.. . _ ..

s

15 things -which are five working. days, although' we always use-~

16'' seven working: days.in'our place butinot everybodyLelse'daes

17' that1that's-a very _ tight schedule. And-I don't know what.

.18 ~toisay.beyond that.- . I don't understand -why; the Board _ f eels-

19- . there is the. justification or need for: that tight a .
.

E 20 . schedule..,;

I
21- ^ JUDGE'BRENNER: We11, I . thought-it was'not

-22 tight.. I'm considering your remarks nou.
'

23' MR. DYNNERaf Okay.. I mean, you'll note . that in

.24~ our . response, which I thought was -- and I was attempting to-] .

25L "be pretty realistic about that. I asked for 15 days-
,x, .

. .

.
.
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!! .hRBbrb 1 . discovery period.after the receipt of-.all of-the: final

2 . documents.

'3- JUD'GE.BRENNER: You're going to have that under
n. .
Li
4/ ~4- my schedule.

5' MR. DfNNER: I understand.
f.

6 I am and-I'm not. It depends on how -you look at
'

7 where it starts from.-

8 JUDGE BRENNER: I took the two-week period from

17 your schedule. That's why'I thought it was being consistent

10~ with your views.

11 MR. DYNNER: Well, maybe I am being thrown off. by

12 something.

13 JUDGE BRENNER: Let me point something out.

~

14 One reason I knew I needed more time than
;

15 yesterday with the parties is each's schedule conveniently

16 leaves something out. LILCO's schedule leaves out any

17 filings related to the loads. The Staff's schedule leaves

.18 out its reports but criticizes LILCO for not including

19 LILCO's reports. The County's schedule-proceeded on a

20 wholly different basis, which we have already discussed; but

21 nevertheless I tried to bring in the time frames in the

22 County's schedule.

23 MR. DYNNER: Our schedule was on a seriatum

24 basist and I think the 15 days plus the 15 days, if you were~'

;,

v
25 looking-at it, was 30. In other words, our schedue presumed

r

b
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sand:then,rlater,rdealing;with?thefissuen.of theitests and2 . ., ;"
'
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_
-b -
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. .

"i. ~
_
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'N E4E f in'spections. ; + - '

>
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-
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J

-
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( Ahd LIithink; whatD:your-ischedulefis: doing is: w>,' %_
~

S5c_ m' .

' ' ' w . . , .o. . . .. . .. ... . - .. . . . . _

.,

L6h, itelescop'ing%thosentwo3 tog ether!. and ithatL wou ld, T in7 my :vi ewi>
.

-

+' -

- >
-

+ Le (7 3 cry .ou t J f or' m' ors ttOnet AddiIf gtlessithath [theiobserv$tioni s.- ;
- -

,

;-- ' ,

~ #
' '

. - 18! Ithat's. pertinent.
.

' '

- - , . ._ JUDGE! BRENNER: - |A'111 right'., _ _
-6 -c 39

, , , = ,

* '

:-10 : We're go'ing{toLtake a brea!E,;andi thepartiesra'e-
~

r
.

Il' - 1 going ftoigeti together!- 'which they !shouldThavefdone between; (-
'

.121 f the'; filings :an'd -now, :at. least, 'if 'not bef;oref the; f f lingst

' I'3) but, of 1cour'se, ' you needed. certainlsubstantive rulings f romj

14 < us w'hich!we've now| given . you .- fanddeali7.e ::theithings that .

-.15 'arecabsentifromsthe schedules. Let me-give1you some'further;
g -

'

:161 -guidelines,' and..then you can discuss it. .I've' already'

'

'

17' discussed-some missing things.

18 If you take: the Sta f f's. schedule, get the. date. as . '

19 to when the ; load . report will be ready - which :I certainly

20- hope is December ists but you'll find that out during this< ;'

'

21 break s - and plu'g in dates for the' completion-of discovery
[- :- 22 . on. all items. And,-as I.said,Lthe Staff reports on the

123; ' diesel _ inspections. and tests need not be completed before
;

. . . _
-

: .G .24 - the' discovery cuto ff.
,

-v- 2

25 Put in1a time for the filing of issues - by the -
L

,

.'

t

I| ;_
.5 "? g

n , -

Z -

4 u- ^- f
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;2 .WRBbrb I County on the. load. And if we can follow the earlier

'2 procedure, maybe in fact what we would do is require that

3 the parties discuss those issues before the filing. and then

4 .we could get a very short time frame for any answerst if

S- possible, maybe even answers could be included in some sort

6 of joint filing. 84aybe there'll be agreement on what i ssues

7 are admissible. Maybe there'll be agreement there are no

8 issues. We don't know.

9 But, in any event, if a further response is
,

10' needed, it can he done on a very short time frame.

11 In that same. time frame, provide a date for the

12 filing of testimony along the -- sequentia lly, as suggested

13 by all the parties: LILCO, the County and then the Sta ff.

14 de think that something closer to a week to ten
,

15 days between testimony is more reasonable rather than the

16 two weeks suggested by the Staff. LILCO suages t,c' a week.

17 The County suagested ten days. Either of those would be

18 acceptable. Ten days would be acceptable. Adjust it when

19 you sit down with the schedule. I'm talking about the time

20 period af ter LILCO would file testimony on all subjects.

21 MR. DYNNER: Are you talking about the time

22 between the filing of' testimony and the commencement of the

23 hearing?

24 JUDGE BRENNER: No. The time between the receipt

25 of LILCO's testimony and the time in which the County would

_
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l' .WR Bbrb - .1- . file, testimony; and f then _ the same period f ortwhen the Staff

^ 2 would. file testimony after the County's testimony. Adjust

.3 : _forethe holidays as you said you would when you-do that, in-

4 case that falls in there.

5 Then you can start the hearing a week after the

(6 receipt of the Staff's testimony, which is consistent with

7 the -Sta ff's suggestion, and we-agree that we-don't need a

8 full two weeks, having had all the - testimony earlier. The

9- part we disagree with.is 21 days between the County's

10 . testimony and the staff's testimony. The Staff is going to

11 get the same similar ten day period at that point.

12 Bear in mind, when you look at these testimony -

13 filing dates, that what we're going to-have to have in.the

'~ h 14 Staff's testimony is the full substance reflecting the
u.)

15 completion of its reviews on all matters related to the

16 proceeding. And I think it's coing to work _out that way,

17 based on the Sta f f's schedule of December 14, at the latest,

18 for its review of the diesel tests and inspections.

19 MR. DYNNER: Judge Bronner, just so I can

20 understand some thing - further --

21 JUDGE BRENNER: I'm not setting dates here. you

22 understand.

23 MR. DYNNER: Yes, I understand. My question was

''') 24 going to be more of not the dats' but the subject matter.
' J

25 I.s it my understanding that you are saying that the County.

:



, .
p: . ,.*= -

- ~. . .. c -
, ,

, . , , ,,

*
,

an-:L , . " fu - .- 's . , -
- - 2

'
-

_
,

4 = - o
,

.-w , , % ;.4 ,
_

L ;( -
. .- ., ;

~
*

m ~ E'| '' - j ^^
_

,

- .> . ,
- ' .26949' ,

' *
. .y .wp:- ' - 9 ., , -

+ c

N
-9080.105108n ,

- n. .

J
'

~ ..;
.

'nL '' ~

1.fawe don'tithinicthe 3300$1oad?,isf_ appropriate.1that weL. . . . .. . d
,

<

Q ,..WRBbr *.14
~

b e '
: - iW D -:. <

. , . . - . . ,
~

-
- 12- ' .would - hav'ei t'o ' filej a t con'teMion'| arid / m.ee t :th e |.requirementsTo f a'

''

,ea%
~

3 al contentionifor.ifspecificity:- anduI: assume itimnliness'
,

,

,{ <; ;_ _. ~

..would? be no.< problem? :
_

. ._ - .
.

~

' 4 --:
u,

.
s ;; . ,, ,

'

i _
,5L JUDGE BRENNER8-: Righ ti; .- -

'- -

3-

6l NR. !DYNNER: 'I'm /al'so assuming, in the ; context iof t''

~

7-- the / ruling, thatLLwe, w|ouldn't ~.have _ t.opf f le anpEcontentions !
-3 : -

,, . . ,

c81 twith r$spect$toltheltestsnand[ inspection's.
, ,

-

.

! 49~ .J UDGS 'BRENNER * L Co rrec t . ->

.;

'

'^ ~

! !'O'- ,
MR.i.DYNNERs.1Thank you.- <

til - - JJUDGE BRENNER . 'We know what the11ssue there is.-
~ ;-

12c You've already hadran admitted issue 1on the subject... That/ .

13 :is just|further information. which'..we've Aruled 1s material- '3
,

"

^?( 14 enough to reopen'the proceeding. It's sigriificant enough;to

15 the outcome.to reopen'and permit this'suoplementation of?the.

16: proceeding.

17' The reason we want an issue on. the load. is so -

18 that we know whether .you have net' th_e requirements. to be ~

19 entitled to litigation, and so as .to have a :'focussedi

20' litigation.

.21 - MR. DYNNER:' That certainly is fair enough._and

|22; I'm not at all complaining about that.

' 2 3 .. I would.make two comments about it. One.is af

M -24 comment, and one is a question.

NJ,

'25 . The - comment is: I. heartily ~ agree with you that ,
'

; _
-

;

i
';
:
y
.

|

. L.
j*

-- , , , . - . - . . . . . ,,,_.,sm, - - . . . . . . -a _ . ,,- -- , ~ . - ,-

,
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il WRBbrb i weiwould.like. time somewhere in this schedule to have the

2 consultants or experts of the parties get together and

3_ discuss any differences of views that''they may have on the[
b 4 L3300 load, assuming that that's the load that the Staff
I

-5 approves. And, s econd --
[
f- 6 JUDGE BRENNER: But not a lot of time, and I'll
<

L 7 tell you why. I've become a-firm believer that these

! 8 experts can eventually show that they can conduct the same~

!

9 amount of_ work when there's a time frame, and-I think they

10 can perform all these meetings within whatever normal

11 schedule would be set otherwise.

12 MR. DYNNER: Well, I say that because the obvious

13 point that -- if' experts are tied uo in the preparation of a

14 contention, they're not also available for_ discussions with''

L) .
i 15 the other party. And I'm not making any plea about any

16 particular amount of time. I just think that your point is

17 a valid one, and I think my point's a valid one, about

18 people not being able to do two things at the same time.

19 JUDGE BRENNER: It seems to me that they're doing

20 the same thing in those processes. But we'll come back with

21 hearing from the parties on the schedule, and we'11 discuss-

22 it.

23 MR. DYNNER: Okay.

<'~} 24 My second point was that, assuming f or the moment!

v
25 that we would file' a contention on 3300, do you envision a

f

4

.mz.
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G . w-
, bh .[I ( -.' discovery;periodgforKthe{othdr par, ties? W.I?mean,~what'si the', -+

m , ; --. . , . . ,
-

,

~ .

-
.

, . ,
~

' J. w. -21. ~ : mechanism?.;/ Normally, : when youlfilelaicontention,(you-_'c . ~

m;)t.1: ' ' ' i-

, .

,. '
"

x .

_. _
. .

,' Q
-

obvious 1'y5,have laiwholeTmechanisms and : clearlyj that's . noti .

.

_ . . ,

?3:
,

- - .

p. . .

m

'sh ,> ' , (4T , :necessarp :-heres fBut:-are you :looking[for.is'omel kind;o'ff
'

, -

;
3 ':di scoverylperiod . in - there3 fori thelothero: parties ?J

>

,
, ,

-
*

'
.. .. .

- .. - . . . s

76:: QUDGE3BRENNERC ?What I"had in mindcwithz.theodates'

, .

'

.

M N wa's;; going to suggest.is(that theidiscovery perio.d%would
~

~

1. e

' a trsady: Indlude Tdiscovery) on--|ma'tters Zislated . to:. the Lloaii,
'

8'-

-

.
_ . .. ~

. . . .

.

,9 - primarily from.the' County'sjpoint-offview',1butothatithe-
.

.

.l'O : Ediscovery; period wouldL ebd ab'out a| weet af ter the s i ssue1was.
'

+ . _ _ -
- &

- . - , --.. .D-

11: filed. '- And ion'e Jadvantagelof f that11s' , .I- can" have' the same

-12 cutoff flate|for"all subjects?and any party. that?wantsJ ios use~ |
'

t

13' thetilast week of discovery:forfany'discovkry,:which would~
'

14 .inclu'de discovery of the1 County by:the#other; parties. they

- 15 can:do-that.-
- '

>

. 16: . Now, I know that'requiresithe parties to have

17' discovery before we rule on whether an. issue _ is f admi.ttedi'

18' butsI think that is a minor burden,.considering the
9

19 . discovery. s go ng to be useful'for the issue of n'egotiationi i

20 and formulation stage,-to some extent.- In any . event , . a nd to

21 the' extent that that's a burden to-the other. parties,-|I'm

-22. less worried about 'it because of the posture of- why we got

23 here.

. 24 - Discovery, by the way, would not include
'

~

~ 25 : interrogatories. I think we know that. Whatever
,

L

- ,

I

3 *J
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ki- MRBbrb- 1 information you exchange informally, of course, that's the~

2: path to encourage, primarily. But depositions would be the

.3 . form of discovery, and document discovery also. But,

4 presumably, that can all be done informally, too. So I an

5 not setting precise time frames for discovery requests and

6 responses, and so on. The parties h. ave worked too long and

7 too hard together to n'eed that, in'my opinion.

8 MR. ELL.IS: Judge Brenner, in setting the

9 schedule that the parties will try to arrive at agreement on

10 here in a ' moment, .I don't think there's any proble:n at all,

11 given what's gone before, for LILCO to be able to file

12 testimony on the tests and inspectionst given the focus th9t

13 we've had on the issues, we think we can do t'iat. ,

'

14 But it has been my experience in this proceeding
j

15 that issues that are new are far more focursed if we have

16 what the County wants to litigate about the 3300 in front of

17 us before we respond to it, rather than to try to cover the

18 . waterfront. I've found it difficult, in many instances, to

19 write-testimony, perhaps creating straw men where none

20 existed only to find that the real opponent is .something I

21 didn't really see.

22 So I wonder if the 30ard contemplatas the filing

23 of testimony first by the County on that issue, should it

24 choose to litigate it, and then followed by LILCO and the

25 Staff?
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[1 NR Bb'rb I JUDGE-BRENNER: No, we didn't, and we're.not

2 -going to do that.- But~ the other side of the coin. is -- and

.3 'you may not'have realized that'we were going to do.this,
' 4 although you :now - realize .it'. We're going to require that an

-5 issue be framed with: sufficient specificity and bases. I

6 understand that's not the same as getting all the details of

7_ their testimony.

8 But, as I said, you'll have another week.of

9 .discoverys that will be some help. . The week will be open

.10 for all parties'. discovery. But you can use it for that
~

| 11 . purpose. You'll-have the issue, at least as filed.

12 Now, you're not going to get much time between a

13 Board ruling and testimony, and with all these accomodations'

'~~ 14 that we're trying to give everybody else. I have to see what
,

J
15 that's going to do to the Board's schedule in terns of

16 ruling on an issue, if the parties need a full week to

17 respond.

18 4R. ELLIS: I think that will work out,

19 presumably in depositions: when we ask.them what the issues

20 are, they'll be able to tell us ra ther than say they haven't

21 yet decided. And that will help ma tters,

22 JUDGE BRENNER: As I said, it's my hope that the

23 parties can stipulate -- if there is an issue, stipulate its

f~ 24 admissibility, although not the merits, of course -- not

25 necessarily the merits, of course.
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II ' mechanism . for : earlier ; findings onithe1 blocks.--

12: =And one mechanism 1-- as - I L say, pone.; mechanism fis-
>

toiset the schedule now. - -If thAt'sTa problem forl any party,;i'13
.

,
, .

$7T -14 we'll_ hear fromathat-party.,
--Q

-

15 . Another option _ is to wait s huts h'en: we coaA Sqckc
'

w

t .
, .

.

- -
-

L 16- , to the continued litigation - and thinkiabout _ this t 'I.
:

i, 17 . haven't' thought it through fully -- but see _if matters >

,
,

f ','

18- related.to the blocks could be taken.up first.: And then
;

~

p 19 .we'd set a findings sched_ul'e for the. blocks -knowing tbat
v

[ 20 the parties had time during this period to cull.the'Jrecord~-

21; and put much of'-it_together, even though we didn't. require
7

. 22-- that'it'be f1 led.
u

.'23

] - 24

p' 25"

,

,

t aR

. _ ,

J '

a + ,

< ,

|
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- s s n ge LInsthatEway3wefcan1haversome' finding's. lWhatfl7
. . . . _ . ,

;l M RBeb,w- -

-: , ,
,

: .

> . . ,. ,e .. ^ . . , -. . . . ' . -

y" -

_3 m 1 . . . . . . . - . 3
-, -

_.m,

,,
,s2&'Kwantstolavokd21s>havingLto:c

-- ,

,itsthelfu1M601.da_ystfor(thec ,~@. /' wa'

; .. - , . .. .
,

EfindingsLtoicomeEin a,fteriift.We(don N requ~ ire /someIfindings;.
,

^ h
in ) .

, y'
i3 : ~

(
'

v .
.-

i"9 y ]
.. :

-n v. 2.- . --.

__'U- , Jy_
p4 R --A H' ,7 ">

y y-9., &z (4L :onithe'= blocks?now. <
f m n, -

__ -
- -

~ ,- 1
;

, MTh'e r;e Ei s? a (lo'tM i nith e 2 rico rd -''onftha t ? sub j e c't d ths tG[ [[
,

[ - f 5[
~

2'

m -
'

~ ,w:[
- v .[__. '

i
'

- ::
_

,

/67 :isinot?goini]Ot6 be greatlyf or- directlyy a f f ected |byf th'e'
'

_ ,,

,

A fH e...[ J L ' f drther2information 6r,ie'ven| wh4re litii|s,Vit can/be adddd ,, .a: ,.

o
-

'. V ,
i .-

'

.

._-

,

*1
~

.8e :o'n. IBbtYif I there isfaire'asoninotito-irequire;anyyproposed)
.-

~ ' , , ,- ,,]*. , , ,,
w ~ - . , - * , ,. u-.

-i'_

9: (findings; now on si t, f weiwillRdo ..that 4 pPov ide'd :~weicanL have':qthei ^'f
-1

-

m -- - y ,",
-

<: i101 :other. accommodation th'atMI-indicated. Sol f.hin'k / ab5u t? that . -
'

~

11| ~also.

12 - Of course we'..never chan,JeditheicranlAshaf t:
'schedule.. It ~would' have:been tooilstef to: chhnge .itt forc' '

13, o
i

} 14 .LILCO andithe.| County at this point.eand wefrefnot3 hanging:
. . .

.

15' :it ; f or Lthe Sta f f or'.for ^ the reply eitheri We understande .

*
Ll 6' that-things.are going to.b.e. adjusted,xbut>w6'11Lbe able? o'- t

.

17 maka use'of the findings'in this.. time?framefbefore we start; .y
~

18~ the litigation again, or continue:the litigation.

19 How much time do you~thinkEyou'need?. Do you:n9ed

20 a full half hour?
-

21 MR. ELLIS: Yes, sir, I think-that would be
.

22.- helpful.

23 JUDGE BRENNER: All right. Let's take unti1:'

24 ' eleven o' clock. I am inferring thatithere are=no other*

" ' ~ ~ 25; . issues that the parties are going' to raise before us-that- ,

_

1

. . . _

$
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i
t r-t

'- r

3;:
_
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- Sfl.c f WRBebi Kl#9LweJhavetto[thinkl,about.D .- ~ .

1 1 : "c
~hjys.' M W--~ .eg ~ >;_

'' ~ '

. ,'.s...
. .. - ~ ... ... . -

"# ' ' i2; P/ 4; , xMR.f ELLLS:- There11si.oneipointithatgIithought-(It - 4'.- : .
.~-

,
, . . ~ , .7 < , 3s<

....-u - ,.7 .

t . t-, , .- . . .

3 |might clarify.c uYesterdayS141'ndicatedt.toj the; Board whati th..
.

3< . . .. ..s

el -

- ,

m -
- > - --

# g -
~_ c_ompany's:intendedjuse.'ofltheiTDI'sidieselsfwas,vand Imam 1

.
. .. . _ . . . . . . . .. ; ...

- - , a.., _ -

.

24c", -n - - w..
-

;
'

s

2- -. ,
,

,
.

p "' .' 5L icor ectfinTthAtd _
,

~

N
e

b T

. . , ,
, m. -,

a Isaiso 'in'dicated |.thatL th'e,20-megawat t; gas;: turbine ;
i 'A, - -- ,y

-
' '61 '

-

,
; - s

'

17L fistgoing3to betretairied. LI whs co~rrection --thati -:Nhat?I0was;
. -

-ridtf corre|c't in . wasfal'so adyidinghhe l B$a'rd[that0thire .is '
~

" '

?8' 4

.

.

,

,

also c a' .50-megawa tt ga.sf turbincitdere' and there Tarej also ifourf' , "..
,

.

~
'

9'
- e .

-

,
.- <, . .- ,.- ,

,d '/
.

. --
,

,

" -10 |EM' 'D diesels -; that.: are -mobile . diesels;thatuarefbeinf.usedlin"
..

:
_

..

.

* "

f~l1- theLlow-power area;. ,

f

12 JUDGE BRENNER:
.

,

D - -; * .

4I LamEsure ,JudgelMi11erJknows all'
.-

-13.1 about this.
,

'

7N 14 MR. ELLIS: ' Yes,'heldoes.-
h, s

15 And those will be ke'ptluntil- the first- ref ueling - .
,

16. outage, so.until-the first refueling outage,/there wi11,be

17 three Colts -- or three TDIs -and three EMD ' diesels, > the tda'

~

18- gas' turbines,'and as soon as the Colts are installed-they

; 19 will be ther' , too.e,

20' But what I'did advise the : Board of, of the use

'21 of : I .should have said:four EMD diesels. But what:I did

22 .tell:the Board about- the use of the TDis af ter the .first"

23 : refueling outage is valid.

24- JUDGE BRENNER: one footnote for Tuesday,.the'

25 . conference of_ parties.
.

"'* -

\
d., m. T ~
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,

, .

|I ,t odcurred:to'me dhat I'minotisurefwhichfCounselj''V[JOR'Bebt, li
,

,
.

..

4~

,
-

-
_. . . .. .

,, 1 p ,, gr39

~ iis going';tof be :: there .f or- whichiparties", ?and}thNt'sfokay. . 3jw' - ;2
- ,

~ . . ..
. v

~. .
.. . .. . ..

' - iL3 ; ButJin (terms fo f f f indingj outy the : exacti loca tion of (t he-
+ - .

,

S 41 "' conf.erence.jIet:meputfitithefotker;way-(tomake11tfeasyjfori["

^ - > ..- x r. .
.

. . , - .. . .. . . .. .

n -5/ tMrs.3 Lanel: Alf.pthepparties#wouldchave1their representatIvei

e ~
J6, ca11'her;on Mondayj. morning,xshe wi11obe'able?toitellRthem ,

.

. ... - . . ~

'

[7: . the' location'. . . .

'8
,

.AllYight,J1et'stre2ess'unti-lielevenfo'clockh;

&- -
'9' (Recess.)-

-10 JUDGE:BRENNER: Back on the' record. _

it' WR. ELLIS ;J'udge 'Br'enner, as you perhapsf~~

e ~

(12.- . predicted an'd hope, w'e have, subject _to somefe_xplanations
~

13 and qualifications.wreached some-agreement on'.the-schedule.
_

.

,

14 ~(Document handed-to the Court. .

15 MR. ELLIS: .Ic have- handed youfa isheet-i 'I'm -

16 sorry, Judge .. Morris, I only: have one copy..

17- First. Judge' Morris, ~at the top we have to- add.

18 another item before Number-1, and--it is P&L inspection

19 . reports. P&L will be doing independent ~ inspection reports

20 on the results of.the inspections and the tests, and they'

.

21 will be submitted to the Staff and the carties. The date

22 for that 4is: December 3rd.

23: The LILCO inspection: reports on~ the crankshhtt
,

24' and-the-block, as I. reported I think earlier, December 1

-25 . we've decided' to do everything . that Monday.- December 3rd.

.

Y

a

.,!

:______.---- - - _ - _ - _ . _ _ = . _-_-_--________-__2____--_.-_______-_-__________.--__a
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~

fif ::A0Bebi it? !'
- *::The JSta fff SERJorf thsT e ssenbe 'of.Eit dan 13300(Kw '

+, ... .

,

- - : Lj;
_

__ q _ ;. . f '

'

3%B[* Q, ~f ;7 _ _ _ _

7 ' 2P Sillibelprovided :onxDecemb'erJ3rd icontingenthupon#receiv'ing .,
.,

< <-- ; ,
.

~ ~

, - - . .

13 L . : AdditionalTinformationifrom LILCO this; comihg 'weekt :.Ilh'ad, .

,

p
' , .e.1 .

-
- -

-

3

4__ L4 x ireporteditoi.thE fBoa9d . t$. atiI' f eit?.th.e ist. N f f had a 11|'of LtNej W
,

i J
.

,

1: Mc. . .- . , . .
. . . .

,-

,'
.

.-54 iinformation: verbally. NTheref are )apparently Esomefquestions- w._.
.

..
.. - . .

,. , . ,

t? , 167 {thatihave(notObe'dnians'weredLoral1[for intwriting, sand we -
~

~

'

,

.- . ..
.- .

. - .. .

. . tolha.ve La llL. that ~-information to the f Sta f f : and '
, ~

= ill - a ttempt. t.71
' w'

: ,

.

,

' ~ 8 Lweithinki we can,ybygnextLweek hso . thatJtheistaf f can make
- -

ww
- -

,

' that date: of December 53rd..f However.f.,that Decembei 3rd date';/ 4~. .9-
~

.10 ) is : contingent .on : answering ' the currently-ou_tstanding :
.

~.1 1 - questions..

12 1R. PERLIS: Excust me'.-
'

,

13 If /I ;could add something. here, f Judge?

b'e an-j%: 14 What < we ' .wi 11'. be' giving out L on the 3rd|wi 11 y o

M .

explanation of the Power: System-Branch's final position'.
. .

. .

.15 -

11 6 The a'ctual wording may change.between that and the eventual

17 SER but the gist of the position.would:be final-by then.

18 MR. EL' IS: Next-
.

19 JUDGE BRENNER: Let me put that -_in my own words.

20 The substance l's not-going to change?

21 MR. PERLIS: That's correct, but the individual-

. 22- wording might be played around with.

23 JUDGE BRENNER: No problem.

k: ^) '
-

MR. ELLLS: Next we face thezdeadline'for the- ~24

-25 . filing of a contention by the County.on the 3300. And we

,- - ;

t
3

_[_____-___ m_____. _____._._.__._.__m _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ . _ _ _ . _ _ . . _ . . _ . _ _
-' u_<
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_
,

fagreed .Lth'at thatishouldj be_ on?D|4cemberf t'7th.L 'WelwereLT
~

fli5.AGBebl-[Cl?
**

. : a ..: ..
.. . . . .. :

6
~

22: ::willing/.to : accommodate :that dat'e,f and LIj think/ the' parties'
.

s
. ;,

_ -

., .,.i , ' ..L .a' ~ * -e -- . .

-
"

i
- . |3 ; can' agree on this ,:; based' L on what twe 'thinki ought Tro be - the - -

-

,

1
- . , p

.

-4a,:discov.ery.shhedule. .

< : 'm . .

.
;

-,s
,

-

. 'Si - We'Oef agreedi$to. cut discovery .;of fIf 6rithefCounty? I;1 ?
,

. ~. . . .
. . .. .

-6 2Dscemberil7th,7 and cut" discovery;off Jfor theMtaf fJand LILCO;-

-

i
;7 L '~on : December 21s't. And we ared goingfto try to| accommodate

,

efagree -to ' do Lou'rJdiscovery? that? wee'< before-8' 'each other. ' ii
g..

91 '<. Christmas 5provided weScanIdoiit in'D.iC.,fsofthat we caniget_

,

s

"10 11 ti l a 11'! done .~
.

And we' discussed ' the number of. wf tne sses 'and- tihat.
,

'l 1 :

12- 1sor.t offthing,,and we think?iO can be done. .And Mr. Dynner. _

~ '

i 3_ .has graciouslytoffcred toLproduce'them: earlier-~if his. people'-

a

D. 14 are. prepared,iand if:it's practical-and reasonable:'to do -

J
,

Q -

It may not'.5e, ..and for that reason we've_ provided for. '

'15 .s o .
-

'

16 that extra 1 week.for: Staff and LILCO .to. conduct their'

17 discovery.

18 . The next date is-

19 JUDGE BRENNER - I'm sorry, I~1ost.you because I
,

20 was reading this shorthand rather than listening to ;yois, an'd
.

21 I apologize.

22. Whose discovery is. getting cut o f f - first? ;

'23 MR. ELLIS: The. County, December 17ths the ataff-

'
,

(~- 24- and LILCO cutoff, December 21. -

L .

Discovery of those parties?
.

.

. 25 ' JUDGE BRENNER:

.

' ,

,

t-

Y- ' _ . . . . _ - - _ _ - . _ . - ---. - _
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b-AGBeb Li- MR. ELLIS: ~ Discovery by'those --
.

- 2 JUDGE BRENNER: Discovery by those parties?-

f 3 MR. ELLIS: Discovery by those-parties of'the

~4 County. Discovery of LILCO by the County is cut o ff

5 . December 17th, the date on which their contention is to be

6 filed.

7 Then December 17th is also the date for the Staff

8 SER on the inspection.and testing. .and the formal SER on the

.9 load.

10 Thereafter, se decided that it makes rense not to

|| try to get everything done over the Christmas holidays, and

12 .so we decided that the first date would be January ISth.-

13 which is a Tuesday. And I won't go into how we reached a

'

14 Tuesday rather than.a Honday. It is lahyrinthian in

u
15 complexity.

16 JUDGE BRENNER: You have other Mondays

17 previously, and I take all these dates as received dates.

18 MR. ELLI.S Yes, sir.

19 JUDGE BRENNER: Okay.

20 MR. ELLIS: Next we decided to give everyone tan

21 days as opposed to seven days, so the County's testimony on

22 all issues will he due the 25th, and ataff testimony on all

23 1-sues the 5th, and I've put the days of the waek I think

24 next to that.^'

25 And then commencement of hearings on the 12th.
,

'
_ - _ _ _ _ , -.
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.. l . AGBeb' .I LThis.could-- Obviou' sly, the Board may want to' vary that.

-2- . depending upon the availability of courtrooms 1and

~ vailability_of the Board.3 a

| )
- -4 Mr."Dynner.and.Mr. PerlisLmay want to amplify.~

-S. but .I. think that sums up .the gist of our discu ssions -during .
~

6 the break. e-

7 I will add lust a couple aaf things to it for

8 completeness.

9

10

11

12

13

i ' ('l 14
\m/

15

16

17

18

19

20-

21

22

-23

)
25

,

.

4
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f;[AG8agbD "li - .First:!of La'llhthese ;datsslare ,QIfthinklit'sj .i
'

' - - .
,w . . .

I2i [ co rreEtit'o -sa.y.!|f ro'mieveryb'odyf sc pointT o f di ew,1 bas ed iupon -: '

;
, ,

-
m

. .
-

,. ,
,

1
'

L31 ' 'the| a ssumptions lthatiin f f ac't a'll ot' thejreports and:
' X

,

[' L4 -; document's which ahe ins thislschidule' .shown[tio b'e'-receivediby)
sa: ; . ,. . ..

.

,J .5' ' December?3rd. willMin f acti.be? received Lbyythat date becsuselIs
- - -

, , x. ,

3 thinkiit?is. f air tolsayL weihave'l allo ke edjoff[by that!?datie.- ^
''r

'

.
. .. s . .

. . .+ .

| And .it! would 'not be ;ourt iritention to,; f rom the iCountyf si *

f7 .

8L |poind of viewlito make any. changes;in the-schedule based!- ,

upon a' day'or 'so. '1B'ut ' I ;just wanted Ito[make that poinc. }!
4

,

9-:

~

'

10 Secondly fILdid say; that . asia realistic matter we'

||' .would contemplatef a' cutof f? date" f or the- County -to. take
b

12 discoverytofLthe other parties by.DecemberJI7th. ''I lett

-13 myselfla:little' bit |of:a'loophola because.I can'tiforesee;
_

'

<

.

14 -any possibility of:the need for discovery after;that date on
.

15. : behalf of the County. I-did say.'and I~think it, was; agreed;~ '

.

' l6 that-if .I come in with some. kind of'a special r.eason or a,
!

17 .special need th'at-that would be considered.
t'

18 And finally, I-have n'ot been able:today and wil1~ -

19 not he' fore the adjournment today to check on th'e

~20 - availability of my prospective witnesses if we decide to

21 file a contention. And we are going to make every effort to ;

- 22 cooperate with the: Staff and LILCO.on their ability to, take
r

23: the depositionslin that period following the 17th, but in .
~

O 24 . f airne ss I .do have to'say that I have not had the
.~Q

25 , opportunity-.to check on the availability of my prospective
4

.f-,e

n e

, #

4

w

d'

m._ n. __. . _ .

-
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f2 AGB: gb 'l wi tne'ss es ' y et .-

[.
'

'2- JUDGE: BRENNER : All right.

.3 MR. PERLIS:- Excuse me, Judge. The only thing I

4 want$d to add. and l believe Mr. Ellis-did indicate thist.

5- the Staff report on 3300 Kw is very much dependent upon our

6 .getting additional information which11,am told we will beg

7 -getting early in the week. But we do have some questions~

'8 that are unanswered and until they are-answered.we are not
,

9 going to be-able to come out with the rep 6rt. So while I

10 think we can make th'e 3rd, it is not entirely in our hands..~

11 MR. DYNNER: For comple teness of this report. I

12 think we should also mention that we briefly a ttempted to

13 hold a discussion concerning-our views on the' findings and

/~1 14 fairly quickly concluded that we all had to check with other
v-

15 people and consider other factors and therefore we are

16 requesting that you give us until next Tuesday in order to

17 address that issue and that will give us some time to check

18 with various pecole and to have some discussions among

19 ourselves.

20 JUDGE BRENNER: All right.
.

21 4R. ELLIS: It might help in that connection,

22 Judge Brenner, if we had a little more guidance. 'ty initial

23 inclination and I think LILCO's initial inclination would be
24 that it would be prudent to go ahead with a findings'^

,

G
25 schedule for that portion of the block testimony that has

v

b _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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i AGBagbt 1 1already been taken. and Tthen mere;f add I think you indicated

2- .that you would take the blocks up first before the 3303 in

3 February and then: Just, to add on what ywe would hope would be.

4 .a smaller blip onto th it. That would he our initial

5 inclination, but you indicated that there night he, if we

6 delayed at 'all until- then. that ;1t would be an ab5reviated

.7 schedule after then. And I ' guess -1 - .it will be a bigger

8 -record 1to have an abbreviated schedule. The assumption, of

9 course, is that the work has been largely done.tnr then --

.10' JUDGE'Bf1ENNER: Right.
,

11 MR. ELLIS ' And I' suppose what we might do is

12 discuss what an abbreviated schedule might be. The oroblem

13 I have is the difficulty of predicting that 'it is going to

, '^) 14 be a small blip at the other end that would warrant an
Es'

15 abbreviated schedule. I might want -- tha t's why I need to
>

16 discuss it more and discuss the availability of people.

17 JUDGE BRENNER: I didn't mean to say that na

18 matter what happens later we would stay with an abbreviated

19 schedule. And I also -- if the findings were filed noa on

20 this schedule I didn't mean to say that the blocks would

21 then necessarily be taken first. I meant it as an

22 alternrtive. We could still take the blocks first, although

23 I have a concern that when you get into the complications of

''3 24 witness scheduling. I think that could become a problem at
Vi

25 that end.

t- - _ __ _ _ _ _ _ - - - - . - _ - _ _ ____ _____ _ _ _
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! ~ 1. " AG Ba gb - .I' _ What'I had in-mind as ans hbreviated sc6adule was y |'' ' ''
'

'

if ' _ _
2_| probably-something like~15 days'after,the completion of'the '/ / - )

~[,. . A'

I '

{ '3 -blocks for LILCO to file and then(I~ would keep the normal;
-

. ' _. '

4 differential for the other' parties after that. , f'
;n

: ,.
" '''

15 MR..ELLIS: ' Judge BrennerE-- ,

6 ' JUDGE BRENNEd: But I d'idn'tsthihk it throug'h, as~p,

,

7 you can tell. Another possibility Jis jus,t[the fakt th a t we 'g

8 would start the findings schedule f romiompletion of~ tt)e a

. .

i | .,
*

blocks even if we kept the sG e JO days.woulh still be ani9 '~

;..
10 acceleration.

-

..-

11 MR. ELLIS . May IEinquire whether the Board is

12 also considering page limitations for the bl'nck_ findings
!

13 and,1(so, in light of tht experience with the crankshaf t ,

f'1 14 findings to date, if the Board hes. formed any view as to
,

(! '~~

15 what that limitation -might be?
.

16 JUDGE BRENNEd: I think we were going to stay! '

17 with the same limitation we had soplied to the crankshaft oft
' '.

18 90 pages. That would be for what was done so far.
Nowifwewaitedands[ta.newscheduleafter,we19

20 might stay with the same 90 pages. wh'crould revisit the- -

.

21 subject later. But if wo had fiadings now I didn't mean

22 that your 90 pages - you wouldn't have to lipve r t h r' -

'*
23 the unknown during the next phase, it would be 90 i ms

Jm 24 based on what was done so far, but that in?.luded - you
,

'~)+

25 would have to leave room fgr reply in the case of LIL'. U.'
,

/
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p

5
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-

{
'
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;l: AGBagb- -1 MR. DYNNER: Am I co rrect1that"the Board's .
F
q 2 thfnking'about the findings'is~like mine. the~ assumption-

-

hr -3 that there will;he: comprehensive findings.on the block'

4 rather than' piecemeal?.

5 'That:is to sayfthat --

6 ;' JUDGE BRENNER:- I am giving;you the option of

L 7- . advising us of what you' prefer.-

8 MR. DYNNER: Okay.

-9 I meant comprehensive with the abbreviated

- 10 schedule is what you were talking about.-
.

11 JUDGE BRENNER:- Yes.

12 MR. DYNNER: Okay.

13 The point point I would make, just to ' throw it

14 out, that it:seems to me page limitations we really ought to'~'
'

*wY

15 wait until Tuesday to have a meaningful discussion ~about

16 that because whether or not we do this test that has been
! 17 proposed and how it's done and the outcome of that could-

18 obviously a ff ect the volume of material that would be

19 covered in the findings.

20 JUDGE BRENNER: That's okay, too. I think what I

21 said this morning was to answer the question of what our

- 22 thinking was.

23 All right. 'Well we appreciate the parties

24 working out a schedule which is perfectly acceptable to us.
' .;

-

Let me point out .that one thing you did not provide for25
:

n

V
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f 14 .MR.LELLLSt cJudge Brenner,~I?thi.nk/thelweek isga. *i

Af
f 11 5 reasonable; period. The only problem I.havefw'ith itfis thst:- '

,

- y
.

- 1.6 - thates'the: week we have setJaside toJdoLthendi'scovery of-the
'

: 17- = County._ I realize:that the basis and:specificitys are'goiagg
,

18. 'to be the only grounds .and weicertainly will-haveLan-
,

: 19 - opportunity .to discuss it before'W but I am - a' li ttle-

20 . leery of doing the- discoverv v ' ' i so right atL th.e ~ tim ( that .

21 we would be . writing;- if. t , it may be.-that we

22 wouldn'tt- writing a pleading contestingsthe spec'ificity

2.3 - -.and the basis.-
-

24; JUDGE'BRENNER: A11~ right. .Actually that gets;7L ,, 2
~ .a
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i AG8eb i MR. ELLIS: I'm trying to get-a calendar out,

2 Judge Brenner.

3 I think_under the circumstances that we should
~ im for the 21st, but as a deadlins we-would like to have.4 a

5 in case there is discovery that gca7 on during that week--

6 ' JUDGE BRENNER: Well, I was gofng to suggest the

7 24th, not the 21st, Christmas Eve.

8 I don't want to mislead you. I don't know that

9 the . Board is going to be available startir'g with the week of

10 the 24th. I can te ll you that the first two weeks in

11 January we will not be available as a Board. de will not be

12 together, and in terms of any necessary deliberations. It

13 wi!1 be difficult for us, although not impo ssib l e . .

14 MR. ELLIS: I ask then, under the circumstances,"'

15 c a n wo -- We'll go ahead and labor under the 24th, and if

16 circumstances require sona relief. I hope we can aooroach

17 the Board.

18 JUDGE BRENNER: That's fine. You won't get a

19 ruling that week anywny. That's what I'm trying to tell

20 you.

21 MR. ELLIS: Maybe the ruling of the Board-- The

22 Board wouldn't contemplate ruling then on this until January

23 in any event?

24 JUDGE BRENNER: iha t's co rrect. But we might
,

1

25 read it before January 2nd, individuafly.
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-15 ' JJUDGE BRENNER: (Well, ?iff we need-- :I heard?
[

; 1. 6 Mr. :Dynner's cdmment, and- if weineed anyforal, disc. ssions f' "u o
;; ,

'

l7 'it..we can set something up later in the week'of_ December

|-' 18 :31st.

> 19. MR . .E LL I.S 1 don'.t currently? anticipate. .'You
- .+ ..

: 20. hav_e already. indicated-that'the. dispute is' narrowed;t6-basis
'

..,.

[
,

and-specificity'and I wouldn't regard this as.being'.
"

. .

L :c <21:

- 22 something that 'could not be -adequately, explicated in; papers,'

.

.

"23 if i'ndsed-it even Arises._ |L

24 JUDGE BRENNER:- All right.- Why don't you trvLto-

:25: ' 'get any..necessary answer' toius _ on. the 21st, .but that'sinot

.
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.1 the deadline. That's just an e ffort, and it could .make
. .

?! :AGBeb-
~

~

2' things easier _for.us and, in-turn, easier for you.'

!~ 3' Well'. I don't want to mislead-you. I don't!think

4 Lwe'd get ' the' ruling out :the.-following: week in any- event, but

I - 5, we'd be able to. prepare things individually and then discuss

6 it-as a Board.

7 In any event,_as a deadline, whyfdon't you get-it

8. .to us by the~27th, and' we will make arrangements .to get it.

9 deli.vered to ' us if'we are . not 'otherwise in the office.
~

'10 de'11 make a rrangements f rom our.o f fice to do that.
~

11 The fact that the deadline is during a period
i

12 when you are all going to be together -anyway for other

13- purposes may work out well' in the -sense ' that if there are

i 14 some clarifications needed, keeping in mind that you want to
-

15 keep the decision time down after we receive the written

16 answer, you could 1.nformally obtain those clarifications and .

17 perhaps reach some agreements, and then those. too. can be

18 reflected in'the answers.

19 We have no . objection, as I say, to a loint filing

20 initially on the 17th if that can he worked out, a joint or

21 simultaneous filing, or some joint or simultaneous filing

22 after, in which the County's further views could be

23 reflected, given any further discussions and so on.

24 Whatever is easier for the carties to get their positions''

25 before us will be fine.

L
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(you~ 'ledito !t'h'e compleicitycof(thef schedul"e.. )[ thought th(ti7 .i 4

.
-

' 18' [mightjbe|someflatetgreat; birthday'.. _

~ ~'

,

_

- MR. $PERLIS ' Presidents 4.Dayfis \either the MII th9 -- -

_ 10- /orathe:18th. I?mLnot sure Nhich. .

~

#

i1i ; JUDGE BRENNER: ISdon't knowTwh'sn it isJ
^

: -

,,

.12 3R.:ELLIS:j;.InnVirginia we~onlyicelebrate: Robert

-13 E. ILee s L ~irthday..B

G' I4 ' JUDGE BRENNER :< 'I:was going to~a'skEyou when(that;
kr

15 was.

16. MR..ELLIG We have Lee-Jackson 1 Day in.the! fall

17 of every year.

18 JUDGE BRENNER: 'I understand.that when Northern-

19 Virginia splits off they will no longer be celeb ating; that.

20 MR. DfNNER: Judge, on the b3aring conference'of -

21- the. parties on Tuesday next, is it.your intention -- at 8:30

c 22- in- the morning . - to take up the remand issues first, orc to

23' -take up the few diesel issues first? -

.

24 '. JUDGE BRENNER: You give me that time with such
.

25- emphasis. It is not my favori'.e-time of day either.'

,
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9

#
'
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| AGBeb i MR. DYNNER: I am up and around by 8:33, I a ssure -

2 you.

3' JUDGE BRENNER: Whatever the parties prefer.

4 MR. ELLIS: I thought with Mr. Dynner that we'd~

5 do it afterwards, if'that's what you are' suggesting.

6 MR. DINNER: I wasn't suggesting anything. It

7 doesn't matter to me because I only live about 20 minutes

8 from there.

9 Mr. Elli.s might have a preference, which I am

10 willing to accommodate.

11 JUDGE BRENNER: Whatever the parties want will be

12 fine with us.

13 MR. DfNNER: Do vou have any feel for how long

14 the remand issues are going to take? Are de talking about a'

IS half hour or--

16 JUDGE BREN.'IER: It depends on what else th?

| 17 County has to tell us. I have given you the big hint that

18 based on what the County has filed so far, it won't take

19 very long. But the County will be on the short end of our

20 ruling.

! 21 MR. DYNNER: I had the imoression that you had
i

22 said that.

23 JUDGE BRENNER: Right. I wanted to give the

' 24 County notice.

25 MR. DYNNER: I'm just not the a ttorney who is
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f 21 - -inJtermssoff thelsta rt" reports, ; and vin wantfthe - Sta ff :to know.

.-
, .

,. . [ _ f Youiavel given usia- message ?aboutithe 'Decedber!3rd.
'

k,'

that.:, ,
,

yu , , ,

M 14' - [date,_IDunderstand{that,fand[that's(fairfenough.- - '

j'(
~

4 ,

-55 [The.f otherlside.L off;the ~ coin. ;is ,f the. LSta f f Tsh'ould '
,

'
j

'6 < < inotislip. thati da te' a tia 111 i f.? LILC0flives tupl tol.its - i
'

, .

, y Je '

QQ- ~co mmi tment . - - 4
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8; , ;There.are c'omplex schedulesitha.tTare going.to'be. y
,

{ ideveloped here into | February, Lincluding some complica ted -
'-

~

r
.

.
,

:.10 Board schedules.- i > m
,

~

'

il l - | MR'. J PERLLS: |I: unders tand ith'a t~. - The onlyrpoint I--'

12: wantEto makeLisithatfit.may.well;the.caseLthat;when we;get'-
.

13: the answers to"the questions _next! week those' answers:may~

'
;r]! 14 generate. additional' questions. I_ don't know-that theyfwill,-

-

J .

'

15 _ bu t-

16 JUDGE BRENNER: Get everybody in there for a'

17 meeting and keep a' transcript. Get1the County-in there

18 'and get.the answers.'

'

'In other words, as counsel, leti the technical19 :

20 staff know what is ' happening on the schedule of this

21 proceeding.
.

22 MR. PERLLS: 1. understand that.'

23 JUDGE BRENHER:. And.let them be flexible rather

-24 than, by inertia' morely following their normal procedures, -

.q
.N_-

25 keeping in mind, of course, the goal of obtaining the ,

t

9

i

.._l. m _ _ _ _ _ _ - _ . _ _ _ _ _ .____._.___..____._______________..__.._m__.__. _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ ___________.___-__a_aik
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E3; ' ?o~uti.thatithe rquesi; ions . at?least/the: answers?that we're- ~
,

.M [
~' '

d

d
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;*,~ '6 . -fan' swans 'mayJ not'comple.tely resolvel everything. -
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q~ 7 (JUDGE -BR ENNER : 1Youis_e'e ? why . that f is anf important~
, , ~

1-- .

*
~ '8. - date Lin ; terms!-ofithe r days' .we'vejhad to discuss-'

9 _.MR. l PERLIS : I appreciateLthe1importance:ofNhe:'

51 0 ~date. ,

*

.-1 I tJUDGE:BRENNER- 'Alljright.
'

12 On the other = hand, :it' strikes me' tha t thei Item 5.;

I3 the December 17th formal SER. at[3300, assuming.. as'we haveJ-

- 114 assumed," that e th'ere ' will be .no change :in ; substance and the

IS' -fact that,that will; include the11nspection'.and' testing sed..
'

16 ,it is-important to get out in that timeframe. __But'that dato
.

17 per se isn't criticals intfact 'if I.were you I.would mova.

1.8 it'to the 18th already, since.it is'a receit date, and'then.
_

19 that wi'll- Is'there a reason why that had to be a Monday
i

|- 20 instead of the 18th?
'

-21 Let me suggest you make that'the 18th. The guid
~

22- pro quo for this is'you're not getting changed to the 3rd

23- lightly..
:

N 24 MR. ELLIS: Judge Brenner, No. 5 on'the list I
U-

~

L25 gave you we'll change.to the 18th?
,

!
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21 1 : .All'right. LI' believeiwe''are done. -WeJdo .

r
.

g
t- .

.' appreciate what' the Lparties have :done. ' It-is'muen hetter12
.

. .
.- . ., ..

- . .

- 13 > ewhen.;the parties can do it ratherithan have - a 11 of the '

14 . parties to:haveithe burdenLo'f.'our. rulings'which each ofLyouD , ,

v
'15 may -have disliked j for diff erent reasons and- on= Tuesday it- we -

-16 could take the blocks >up first that would?belhelpful: but not-. _,

'

17 essential. We will accomodate your . schedules.

L ~18 We hope to complete everything we have to do.on.
~

19 Tuesday by noon. That is not an absolute cutoff, i t is~a
t. . - -

20L goal. That's one reason why we are starting at 8:30_. in.

-21- fact, that is the reason for starting at: 8:30.

'22 All:right. Thank pou all very much for your time -

J23 andteffort throughout the. proceeding so far. Although you''

.

.24 _may not think we appreciate that.from moment to moment.in
..

W) '
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-L
25' _the hearing we really do sincerely. And I hope all'of you
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