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N: CASE'S MOTION = FOR RECONSIDERATION
OF BOARD'S 10/31/84 MEMORANDUM (MULTIPLE FILINGS)1.

.

.(.

In an 'of f-the-record conference call among[tihe Board 'and parties: on

- '10/23/84, NRC' Staff counsel Mr. Mizuno requested an. extension until l0/31/84~ I

to respond to the Applicants' 10/4/84 Motion to Strike CASE's Answer to
~

. Applicants' Reply'to CASE's' Answer to Applicants' Motion for-Summary
'

Disposition Re'garding Consideration of Friction Forces. CASE and Applicants

-had no objection to an extension of time,:except that CASE requested an

extension so that.we could put our answer'into the mail on 11/2/84, since we

were attempting to respond'to Applicants' Motion for Summary Disposition'on

QA for Design d/ and were'having to devote our attention and time to that

effort. CASE's request was granted (as recognized in Applicants' 10/26/84

Reply to the Board Chairman's " Preliminary Views" Regarding Additional
~

| Pleadings, page 4, footnote 5); however, on 10/31/84 CASE was informed by

the Board Chairman that the Board had issued its 10/31/84 MEMORANDUM

(Multiple Filings) that day. Since the MEMORANDUM had already been issued

d/ -Applicants' Motion for-Summary Disposition Regarding Applicants'
Ouality Assurance Program for Design of Piping and Pipe Supports' for
Comanche' Peak Steam Electric Station.
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; pr'idr; to CASE's havinglan;o'pportunity tolfile, its': response,1 CASE awaii:ed5u' -
,.' ' ' "

'

.L' . ., . . . . . _

_ . .M' ... . . . x. ..| N-c
.{ receipt of|.the Board'sLMEMORANDUM,;which welreceived.on'11/5/84. ng. '

,
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M ' ;In: reviewing th'at MEMORANDUM,7 CASE. believes.that.pertions1of1it arel q
'

-s

n
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. . ..
. , > . .

_ . .

tinherentlyiunfair| and; prejudicial to CASE's' due| process rights. ; CASE *

W
' '| . .? e .- .

>

- therefore findsiit' necessary to| file this Motion? for Reconsideration of-the.,- a

Bdard's MEMORAND'UM.'
'

+' *

, y

r

2 BACKCROUNTL o-

- .x <

~

' ~

'The Board.is well aware of the; process begun with'the Board's l2/28/83)

MEMORANDUM AND'ORDERL(Quality dssuranbelfor! Design),1andive[willitouch'on M
p'

. as'pects of that process only briefly herein. In'its.12/28/83;0rder,1the'-

- Board stated that the record'in'these proceedings cast.doubtion'the-adequacy;,

i
~Lf.of design of the entire plant. The' Board suggested that there~was a~need

for an independent design review and the Board -required' Applicants to file al~

plan that might help. resolve its houbts and-the questions raised:about.the
- e

adequacy of design of the plant (pages 1, 2, and 73 through 75). ,At page

71, the Board statedEthat, with respect to the design , deficiencies which it

noted, therd were aspects of Applicant's' case whiEh the Board would have

decided.infavorofAppl[ cunts,andthatitsdecisiontostopwhereitdid
,

I was " base ~d on our conclusion-that thero<were enough deficiencies'that'we
'

:

could not. be satisfied by the quality of ^ design reflected.~on our record.'' '

;
,

Ay pages'73 through 75, the. Board set forth specific characteristics of an
.s,

independect design review,'which the Board urged Applicants to consider.

Motions for Reconsideration of the Board's*12/28/83 MEMORANDUM AND -

|| ORDER (Quality Assurance for Design) were filed by Applicants, NRC' Staff, i

|' J

l' and CASE on 1/17/84.- f. .
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N: Plan:to|Respodd tol Memorandumand/ Order 1(QualityLAssurance!forjDesign)'.17 e,
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j - T. , cFollowing the' Board's'reviewiofltheil/17/84kMotions for Reconsiderations '

n: . .- :,
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+ T ; filed bylApplicant'sh NRC,Sta'ff, and CASE,ithe| Board issued its| MEMORANDUM:
y. c,-
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' ;"' VAND .ORDERT (Reconsideration- Con'cerningjQuality(AssuranceDfor: .. ,,< . t''
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?2 8/.84(1I67thatior' der,CtheBoardLatited,~iinpart.(excerptedifrompages|341 <S; .

f rH.
,through 36):
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"We are . permitting Applicant sto reopen the' record withouti La Sh wihofi
' ~

'

,

._ " goo'd cause ;becau~selit does not!'seem to 'us!. logical or proper;to close - 1 -

W Edownta multi-billion: dollar nuclear plant becausej of ca ' deficiency 'of: * *

| proof s ; Ailelthere would be f some : 'judtice' to 'su'ch a' proposition,'

.

'

- - - there 'would i bei no < ' sense to :it.-- -

-,

. . . . . '# ' 't1
.

-
,. . . . . - ._ .,.

-

"Furthermore,(weinote ;that intervenors (receive iseverall procedurali- - * ' '
-

'

. advantages . iniour, proceedings ;that also are not.:fullypsymmetrical^and s.,

that compensate 1 for -the : application > of different ' standards forn 2 ~ "'

s
-

: reopening : the ' record.; First,theBoardhas(the~ authority;to,rai,se'
.

important Issuesjsua'sponte, thereby protecting publicTsafety:and the;
environment even when intervenors may, not' have raised the issues. . . '

Second,sthe Board has-the responsibility to assure'the adequacy'ofith'e' s

record, thereby1 causing it to pursue more-fully-matters of.public7 ,_
' safety that may;not'have.been= fully pursued.by intervenors.'.:.' Third,
.the burden'of proof generally falls on applicants',.who'must thereforei.

attempt to appreciate and rebut, by a preponderance of'theLevidence;-
_

all-'the' implications of all issues raised-by intervenors.-

3
"In one. sense, the reopening of the' record doe's not'seem' fair. ' CASE
has 'been put to unnecessary expense because .it; will have to prove:itisD
caseitwice. In addition,<the need to continue disp"uting.an.already
closed issue is an unnecessary tax on its volunteer resources. ' . ".

(Emphases.added.)- ' s

Thus, the Board' afforded Applicants the opportunity to' remedy their

deficiency of proof. '

On 2/24/84, at the close of r. hat week's hearings, the' Board gave

Applicants the benefit of its initial impression regarding Applihants'
,

'

.2/3/84' Plan (see' discussions at Tr.'10,337/14-10,340/6).. Included in the

. Board's. comments were the following (Tr. 10,338/4-18):
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- issued:its MEMORANDUM AND;0RDER'(Written-Filing Decisions' M ir"Some AWS/ASMET ? "
1

s$.
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,
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, Jq'

,
LIssues); on pages'l't'h' rough 3,ithe Board _ discussed"the.proceduresLwhich",thet

,

7 Z1 * ).I,. g ~
...

'

, - ._ . + - a. .

aN - k;
~

'| Board adopted. ; The; Board stated e in part: ~

'

a 3 s,

[M4_ - ~ l'This memorandum and ' order inaugurates: a -series of' decisions intended"- .Nu
.

+
. -

. . . _ , , . , ,. - . ~ f
'

,

to resolve,~without further' hearings,'aslmany as possibleIof-the2 design-se
* 1 quality' assurance and design issues' remaining inLthis' casei ^ N __,L'

~ '

, . .. . . < y w. .
, _s

,

; ". .,we are'considering summarysdisposition subsequent to the
'

,

n" is'suance of:a forma 1| order concerning the' issuesfin controversy.[Thit . ;
' 'orderLis' binding in thisilitigation'and provides the frame' work for?- >t

'

consideration 'of Lthe sunusary) disposition 1 motions' *c . <

n y,
- m.

.
. ,

.

-

2:e . "Anotherzunusualiaspect:of the, procedure-is.that.we havetadopted--with ,

~

thejpermission offthe parties--a'somewhat'more lenientEstandard for? '~ 'y
>

#grantinglsummary? disposition..i Whenever weffind ambiguit'ies requiring ~ J><
~

F- - 'further clarification; welwill askfquestions (in' writing 6r.on the?

r..& + i J re' cord)|,)reque'st briefs"or fotherwise . seek 7to clarify; matters fairly..
.

4 *

U Having ' donei thath iwe3111' sche'dule a' hearing (or cross-examination of -, ,

_

one7or' moreiwi,tnesse's) onlysif tw'e determine that the' hearing is'.p-
.

~|J necessary for us to make alreasoned decision . 3."4 (First emphasis
.

,,4" ;

j % ' ,_ indded;asecond emphasissincthe-original.); '
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"The purpose of this more lenient standard for summary disposition is
to avoid unduly prolonged hearings of technical matters, which
generally are better resolved based on an understanding of the facts
rather than by use of a magical wand to discern truth telling. Our
experience in these hearings is that technical issues require careful
study and the comparison of the views of the experts called by the
parties. This is an arduous task that is helped by cross-examination
only when there is substantial lack of clarity in the written filings
or there are important disagreements that require clarification and
resolution through the oral interchange provided by a hearing. .."

It was CASE's understanding that these procedures (in conjunction with

consideration of the Cygna Reporte) were to be the means which Applicants

would use to attempt to alleviate the Board's concerns as cet forth in the

. Board's 12/28/83 MEMORANDUM AND ORDER (Quality Assurance for Design). Thus,

- the Board (with the agreement of the parties) set up procedures which

allowed the Applicants to choose the specific items which they would address

-

in their Motions for Summary Disposition, as well as the specific items
'

addressed in their Statements of Material Facts As To Which There Is No
a

Cenuine Issue, and the back-up Affidavits for those Material Facts. These
.

a

: specific items chosen by the Applicants were to have been Applicants'
:

i opportunity to correct their deficiency of proof and should have been

comprehensive enough to thoroughly address the issues. These specific items

_ -- chosen by the Applicants -- also limited the responses which CASE could

make to Applicants' Motions for Summary Disposition (see discussion during.

3 7/26/84 conference call at Tr. 13931/13 et seq.).
.

It is obvious that Applicants hoped to be able to flood CASE with

-

Motions for Summary Disposition and bury us under such a tide of paper that

_
we would be unable to respond to many of the Motions. However, the Board --

"

following extensive discussions and motions for reconsideration by the
:

; parties, and acting properly and necessarily, in recognition of the

} extremely complex and detailed technical issues involved and the unusually
_

E

-

5
=

5

. , . . _ _ . . _ _ . . . . . . . . . . . . . . . . , ,

. _
_
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:large number of Motions;forfSummary Disposition. involved,'in order;to assure
'

~

fa complete record,J o be: fair, because there.was no'prejsidice to the.t

- fproceedings,-and because CASE would be:taking less' time than'would be
. . .

. allowed'to thatNRC Stafff-- allowed CASE discovery and additional. time in2

!which'to'respondgo-Applicants'~Motionsfor'SummaryDisposition,.withthe

requirement that CASE beat ithe Staff's filin'g 'of J heir Answer' to Applic' ants' '
~

t

,

Motions :(Tr. ;13,941/22-13,943/22) . ,

The. Board should be aware that, even.withjthe-benefit.of discovery and
.

. some additional time in which to respord, CASE has been unable to thoroughly .

cover.each:and every-point which should have been responded to. This is
~

especially true regarding the first nine Motionsi o which we--responded,t
.

. where we were.under deadlines to beat the Staff's filing of answers. -During
~

,

the 7/26/84 conference call among the Board and' parties, we=were' told by NRC- -

Staff counsel that.(excerpted from Tr. 13,837/24-13,838/25):

"I can think of one motion right now that we are pretty close to.being
-able to getting (sic) into_ final shape. What remains is for myself to
write up the legal brief accompanying the affidavit. That is all.. The~

other half of the AWS ASME area, I can think of two additional motions'
which are very close-to' coming up too. That involves . . .

". . . Friction forces through small thermal movements. At (sic) the
summary disposition motions, that is for OBE and FSE (sic). .However,
on the others, they-are a little bit further away from,' trying to
resolve them. As a matter of fact, the most recent summary disposition
motions are very complex. As you know, the applicants have the finite
analyses and the tests, and several different areas. I.can say that it
is a trendmenous (sic) task for the staff to go through it. . We are
doing the best that we can. 'I just want the board to = recognize that it
took1the applicants quite a bit of time to do the work. I don't=think
.that the staff should be given any less opportunity to review the in
depths (sic) of what the applicants did. !

"So, at-this moment, I can just say -that our current schedule calls for
everything except for one motion for summary disposition to be filed by
August 27th. The one exception is the upper lateral restraint."
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d @n 8/3[84,i CASE was .toldSby Staff counsel-that!Lthey expected to bei
y , ,

_ ,
_

- - c

' , , u. fillingf.thsiranswers'tothefollowing(Applicants'iMitionsjforiSummary'<< :
. ,

'

W| :w
_ , . . , ,

'

Disposition during'the weekJofd8/13/84, probably sometimeVaround.the115thi
~

*

' '

+ ,

~~ ?AWSIASMEg(design);Richmonds;~OBE/SSE-Damping' Facto's;U-Boltsjactingias
~

r, ,

: - itwo-way' restraints;, safety-factors;.' friction;.section properties;igap's; and
u, .

IthatitheyLwere' working on"and;mightIalso:have ready: answers on! generic!
~

' '*
a . . .. . . . . .. ~ . ~ . m .

?stiffnesseskE0n.the basis'of these.and other representations!by-Jthe. Staff,,

s
- -CASEIandLits two engineering. witnesses broke cur' backs toltry|to' comply withi

'

; htheiBSard'sorder(seeCASE's'8/6/84*1ettertotheBoardattachingCASE's' '

-
, ,

! Answers regarding-0BE/SSE damping: factors, AWS/ASMEi(design),;and: friction,
~

'

,

s; and-CASE's 8/29/84: letter to the Board. attaching: CASE's-Answers regarding.4

.

) . l'o' cal' displacements ,i dif ferential- displacement : (wall-to-wall / floor-to---

b . .

'

-ceiling),' axial-restraints, upper lateral restraint, generic'stiffnesses,
,

and. safetiy factors).

The Board should also be aware that-Messrs. Walsh and Doyle, because o'f,

i .;
'

j . an unusually heavy work load on their jobs at that time which required a lot
,

[' of. overtime for both'of them, were unable to adequately and thoroughly
4

[ review all.of Applicants' Motions for Sn==ary Disposition prior to having to
,

ask'for documents-on discovery. This means that CASE did not ask for all.

the' documents,we should have (and would have, had we not-been under such

k l1 severe and, as it later turned out, inaccurate time schedules) on many of:

i he Motions.t

It.is.especially important for the Board to take note of these two4 ..
. .

3

'

deficiencies in CASE's Answers'to Applicants'. Motions for Summary
i

'

Disposition,.because it means that the' Board cannot and should not-rely on
.. ,c

CASE's having identified and addressed each and every pointLor problem in j
.

.

4
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because.had tho' Board not:requestadEthe raw-data supporting" Applicants''
_

iTable 2Ein'its10/18/845 MEMORANDUM'ANDORDER;(Information'ConcerningTorquesj
'

~ - .,

1in U-Bolts), neither the Board nor CASE would not have known that Applicantsti

'

s <

..
*4 m -

- .'were using a: nonrepresentative sample as the . basis for .their tests of::
,

'

-cinched-down U-bolts. .

,
--

1 CASE urges..that the Board)take this'into consideration in'its' review oft
,

s

Applicants' Motion's and'thA' answers of.the parties,'andLthat the Board ask
~

-

(whatever questions or. request.;whatever documents 1(from Applicants, NRC'

Staff,- or_ CASE)\it considers _ necessary to allow the Board to make an

informed, reasone'd decision regarding th'ese important design / design OA-
~

issues. -This - type of ' request by the Board is consistent. witih the -

understanding which CASE had of the method which was originally agreed to by

the parties regarding the use'of Motions'for Summary Disposition on the

design / design OA issues;

If' Applicants refuse to provide the information requested by the Board,

the Board should deny Applicants' Motion and find that Applicants have again

not met their burden of proof sufficiently to reassure the Board that that-

particular aspect of Applicants' design / design OA program is. adequate to

assure a plant which will not endanger the public health and safety -

rather'than giving Applicants yet another opportunity, again without a'
~

~

showing of good cause, to remedy their deficiency of proof, or giving them

the ' alternative of attempting- to find some other way of responding f 2,/.

.

11/5/84 Motion for Reconsideration of Memorandum and
.

f,2) See Applicants'2

Order (More Detail on Individual Pipe Supports); see also Board's
11/6/84 MEMORANDUM (Applicants' Motion for Reconsideration About Pipe :i
Support Information).

, 8

s



. i f '

_

The Board's 6/29/84 Order (and CASE's agreement to the procedure
,

outlined in-the Board's Order), as quoted in the preceding, anticipated that-

whenever the Board found-ambiguities. requiring further clarification, the

Board would "ask questions (in writing or on the record), request briefs or

otherwise seek to clarify matters fairly" (emphasis added). CASE had

anticipated that such requests by the Board would be sometliing on the order

of the Board's specific requests for information contained in its 10/18/84

MEMORANDUM AND ORDER (Information Concerning Torques in U-Bolts) and'its

10/18/84 MEMORANDUM AND ORDER (More Detail on Individual Pipe Supports).

(It appears that. Applicants do.not share CASE's views in this regard;..see

references in footnote 2 on preceding page.)

The Board'r 6/29/84 Order (and CASE's agreement to the procedure

outlined in the Board's Order) did not anticipate Applicants being allowed

carte blanche to answer CASE's answers to Applicants' Motions for Summary

Disposition - and the Board's Order (and CASE's agreement) certainly did

not anticipate Applicants being allowed catte blanche to say whatever they

wanted to in answer to CASE's answers -- without having to meet any criteria

- while at the same time severely restricting CASE's addressing the

statements in Applicants' answers. This, however, is the untenable and

unfair situation set forth by the Board's 10/31/84 MEMORANDUM (Multiple

Filings).

CASE and its Witnesses Messrs. Walsh and Doyle have atteepted to accept

the Board's 2/8/84 Reconsideration Order with good grace, and to respond to

the Applicants' Motions for Summary Disposition. CASE supports the Board's

position that it must assure a complete record; however, as discussed

herein, we do not support those portions of the Board's 10/31/84 Order which

.

9
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would allow only' Applicants to complete their portion of the record, without l'

allowing CASE.the same privilege.

A'pplicants should only be allowed to file a third-round filing or

response if CASE's-answers raise new technical issues (see discussion at Tr.

13,995). For them to comply with this requirement, Applicants should, in

their responses to CASE's Answers to Applicants' Motions for Summary

Disposition, be required to meet the same four criteria to which the Board

would subject CASE: ~ Applicants should have to clearly demonstrate, for each

subject matter discussed: (1) relevance, (2) what new material in the last

round filing is being responded to, (3) why the party was unable to

anticipate this material in its last filing, and (4) the safety significance

of the point that is being made - and the Board should strike any filings

by Applicants which do not comply with this directive.

Thus far, the number of third and fourth round pleadings has not been

great. However, CASE is now concerned, as is the NRC Staff, that "An

unfettered right by either Applicants or CASE to continue disagreeing over

the same underlying technical issues in a never-ending set of reply briefs

does not further the goal of expeditious resolution of the issues in a fair

manner" f 3/. It is noteworthy (though not surprising based on the past

posture of the Staff in these proceedings) that the Staff further seeks to

restrict only CASE -- not Applicants -- in its responses, while at the same

time the Staff recognizes that the " Board specifically stated that the

reason for allowing Applicants to respond to CASE's answers was the Board's

perception that CASE's answers raised new technical issues which may or may

f3/ NRC Staff 11/1/84 Response to Applicants' Motion to Strike CASE's
Answer to Applicant's Reply to CASE's Answer on Consideration of
Friction Forces, page 4.

10
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- - answersLby. Applicants'which follow. '
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' -In-Applicants'" replies to CASE's' Answers |to'ApplicantsT Motions;for; ' "x i. J' ^

[ ',' Summary: Disposition receivedIthus far,, Applicants have, a=eng other~ things:7
,.
,, .

. + "- .-
. ..

f reargued'their same position,:using new. arguments and at: times new
4

~

Tinfdraation and'new? documents; altered'or taken.a new approach to their-h. . , . m
.4

'

!1 iprevious' position,7at" times'using new arguments,,new information, and new: .,
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t 5, DAnd in their. reply'regarding' gaps 1(see' Footnote 41on~page 11),
''

Applicants have, introduced information which~is irrelevant in an effort to'-
: ,

- sirsy the1 Board to their views. ' ?Applicanta have-'not made. any showing that
.

, -
,

.

~

kthis?informationLis= relevant, but;since'they areLattempting to useLit to. '

, s
- 3

.

>

Lsupport their position.and to sway the Board, CASE must' address it-or risk-.

t

-the Board's being misled by it -- thus placing. CASE in the untenable,.

. position of having:to argue not that'something is' relevant,7but.that the* -

b information contained in Applicants' pleading;is irrelevant. This burden
4 .

.should not be on. CASE - the burden 'should be"on Applicants ! to " clearly ;J
.

~

.

. . .
.. . -

m

,[ demonstrate" the relevance of the material in question. Yet,.under the'

' Board's;10/31/84'. MEMORANDUM (Multiple Filings), Applicants'are not being
,

required to show relevance or.to meet any of the:four criteria ~ stated by the'
'

Board.

CASE also takes strong exception to the following emphasized portion of

the Board's 10/31/84 MEMORANDUM (Multiple Filings) where the Board states

(page-2):

". . . we have now obtained and read the transcripts of the August 8, 9
'and 23. meetings between Staff and Applicants. Our understanding of
these meetings leaves us without any rational explanation of how-
Applicants could have come to assure this Board that there were no

significant matters raised in those meetings. We trust that Applicants
understand the importance of the matters raised by.the. Staff and the<

apparent need to supplement their Summary Disposition motions in a
clear, responsive fashion. Supplementation appears to be necessary to
avoid denial of the filed motions." (Emphases added.)

The Board is offering Applicants yet another opportunity to remedy its
1deficiency of proof - again without a showing of good cause (which good i

1

cause CASE does not believe exists) -- by supplementing their Summary

Disposition motions. Such supplementation will undoubtedly require yet

- another answer from CASE, thus unnecessarily burdening the Board, the' Staff,

;

-

12 1
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' . . y ; *f], :and2 CASE;~as"wellSas the. record.of these.proce$ dings,;and: serve;to' y
..

- '.:.
7 1

.. < +
.

.
-

>
,

< _ Junnecessarily; delay;the'procesdings.t
- n

- ' ~
,

T , "# iApplisantis chose ;tk deIiberate1[ deceive the LBoard regardingithe-
"

<

. . .
.~ . . ' .

^

.
. .,

.

. Esignificance;of the1 matters raised in the~ meetings between Staff and-~

, ,
~

'
~

b.
( ? Applicants - event'when; CASE specifically. called -such? significance to ther

.

- .w .. . . .

,,

jattention.of-the Boar 'and? Applicants, not'once,-bution at>least-three-

n ' separate occasions:Lduring-anfoif-the-record telephone conference between: '

#theBoardChairmanFApplicants' counsel,jandCASE1on'8/27/84;LinCASE's'

'8/29/84 ' letter to' the Board. under subjectf o_f[ CASE's| Partiin1. Answer -to . .

~ Applicants' Notions'for= Summary Disposition, Epa e 2, ass quoted on page 15;
: . .

-following;'and during the 9/5/84.on-th'e-record'' conference call among the'

: Board and. parties-(we do not have a. transcript citation._because we have not-

yet made. time to make the 30-mile round trip to.the-Library'to get a copy of-
# the transcript, but it was near the end of.the_ conference call); this was1

also discussed in the off-the-record conference c'all among the Board'and

' parties on 8/31/84). It should be noted that'(at least,in CASE's opinion)

the NRC Staff coensel were'also under an' obligation to have' corrected'-

Applicants' misrepresentation to the Board. '

While CASE can understand;(although we were disappointed that the Board

chose to believe Applicants rather than CASE) that the Board undoubtedly |
'

found-it difficult to belie e that Applicants' counsel would deliberately I

i

misrepresent the. significance of the matters raised in-the meetings between

Applicants and Stcff, the fact remains that this is precisely what occurred

(as is in'effect acknowledged ~by the. Board at page 2 of'its 10/31/84

MEMORANDUM (Multiple Filings)).
..

|

- 13
.

---,yhyWg__ty-ee=w=e-'F-- s -w,vy .g-w*wvg.-.ewyap-~ye<-p--,-me**wwy .



.
<

p _

l

The Board statea (10/31/84 MEMORANDUM at page 2):

"Under the circumstances, we should not have required CASE to respond
Q1 to summary disposition motions with respect to which the Staff has

E serious doubts. We required CASE to do so based on Applicants'
I representations that significant matters were not involved. Hence, we

unnecessarily subjected CASE to a time deadline and to the likely need
* to make multiple filings.- We will consider this burden in subsequent

rulings on time deadlines. Furthermore, we will automatically permit
CASE to make fourth- and higher-round responses with respect to any-
pending motions which CASE believes were significantly questioned by
Staff at these meetings. Once CASE makes such a good-faith
representation, its obligation to demonstrate the four points listed
above will not attach. The filing will be accepted."

~

We appreciate the Board's statements and consider that its efforts to

.
remedy the damage to CASE are proper and necessary. However, there are a

, couple of matters which should also be considered.

First, the damage to CASE has been far greater than indicated by the

Board in the preceding and does not apply only to the design / design OA

issues. CASE was also forced to forego filing complete and adequate welding

findings because we had to make a decision between the welding findings and

our Answer to Applicants' Motion for Summary Disposition on Richmond

inserts. Had we not had to answer Applicants' Motion for Summary

Disposition on Richmond inserts at the particular time we did, we would have

had enough time to more adequately complete our proposed welding findings;

as it was, we did not have sufficient time, and due to the press of other

deadlines, we were unable even to file responses to Applicants' and NRC
1

Staff's proposed welding findings.

When CASE filed its answers to six of Applicants' Motions for Summary

Disposition on 8/29/34, we advised the Board of the difficulties being

encountered regarding our welding findings. From the 8/29/84 letter to the

Board from CASE President Mrs. Juanita Ellis (page 2):
4

8

14
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j 'At this - point, I am not' at- all certain that 1 will. physically be' able
'

, to meet'the-deadline.the Board;has set for the; welding findings. . 11
'

'

.have-had:to make a' difficult choice -- the Answers:to Motions for1
,

- 10 -Summary Disposition:or the welding findings.-<1 haveLnot been able to
(work.on'the welding: findings'for any length of time. :Although we do-'

-have 1t'few CASE volunteers who are. helping with them, there:is no one
, 1else in our: organization who has the. background'to be ablelto pull.them:

lall-together -in a logical. . orderly fashion for. the Board except me.
.I'll do what11 can.- As usual, whatican't|be done won't be{ fAnd the. ,

' . record will suffer."-

"There is one other: matter t'o which I'want to call the Board's:
attention. . Contrary to what_was stated'by1 Applicants'qcounse1Lduring

^' - . the telephone conversation between the Board Chairman, ' Applicants'-
counsel, ~and me .on Honday,' 8/27/84, it 'is my understanding from -further.
conversations with Dr. and Ms. Boltz (who attended'the 8/23/84 meeting.
on behalf of CASE) that: there is- to be, a substantive change in- at least -
one Affidavit,fregarding Richmond Inserts,-and the Applicants' Motion.
for Summary Disposition. We ask>that the-Board check with the'StaffJ
and-Applicants'to ascertain whether.or not-this is true'. fIf it is,'
CASE strongly objects.to having to' answer this Motion without having,
this change and any accompanying documents in-hand, and sufficient time
to properly" review'and analyze them. Our answer is currently scheduled
to be put in the:eall on 9/10/84. . We will appreciate the Board's '

assistance on.this."- (Emphasis'in the. original.)

Mrs. Ellis also advised the Board in the 8/31/84 off-the-record

' conference call and in the'9/5/84 on-the-record conference call among the

Board and parties (near.the end of the call) that we would file our answer
r ...

on the Richmond Inserts, even if it meant we were not able to also file

complete and adequate welding findings. This is precisely what happened.

We did file our answer on the Richmonds, and it is obvious from our pleading

why it was necessary to devote so much time to preparing our response; it
,

was a mammoth effort. Looking back now at that answer, it is a miracle that

I we were able at the same time to file noy welding findings, even the

incomplete ones which we did manage to file. Thus, the record is deficient

.on the proposed welding findings; for example, both Applicants and NRC Staff
,

are satisfied with Applicants' program for weld rod control, even though a

careful reading of the record clearly indicates that that program is a
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% .determineithose items which the-Staff'significantly questioned st those
, m

1 }.

.

: meetings, then.g'o through the' usual _ procedures necessary to'make=fillags
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/_5],'all'of.whichwould'takealargeamountoftimeandeffort,inaddition:

. fjf I.e. L W eers. Walsh and/or Doyle would have to prepare the information "'

.

". a for an affidavit; that' affidavit.would have to'be typed up; Messrs. .

"' Walsh and/or Doyle would have to sign'and have such affidavit
notarized;!any|necessary accompanying documents would have to be -

.

D' - identified, found, and appropriately marked;2a cover letter, 'a letter
"' to Docketing and Services and~a Service List 1would have to be prepared;'

-

~

copies;would have~to be.run of the pleading;;those copies would have to
'

be collated and stapled; envelopes would have to.be prepared for the,
,i mailing; the1 pleading |would have to be stuffed into the envelopes;;the . .

i . ; envelopes would.have to be weighed and the proper postage applied;-and
.

fina11y'the completed' pleading would have-to be taken to the-Post'
g , , _

y a " Office.for mailing.
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This is not a large burden for Applicants or NRC Staff, with their
'

'
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.(/ . . ," N sworkers, and the_ratepayers' or taxpayers' money to operate with, etc.
staffs of attorneys,.' technical people, secretaries,' typists, office*
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'

1

to the additional financial burden involved.

CASE submits that the proper and fair procedure, because of these

particular circumstances, would be ~ for the Board to order:

1. Applicants to file affidavit (s) (not representations by cuunsel)'

setting,forth:

(a) the specific details with respect to any of Applicants'

Motions for Summary Disposition which the NRC Staff1

, questioned at the several Applicants / Staff meetings;

(b) an assessment by Applicants of the significance or potential

significance of each item it!entified; and

(c) an explanation of Applicants' representations to the Board

that there were no significant matters raised in the

meetings.

2. Applicants to supply the Board with:

(a) copies of Applicants' Response to NRC Questions of Meeting of

August 8-9 and August 23, 1984 /6/ (Applicants provided the

Staff and CASE with copies under cover letter of 9/24/84, but

sent only the letter without attachments to the remainder of

the Service List); and

(b) any other similar follow-up responses by Applicants to the

Staff. (It would then be helpful to the Board for the NRC

Staff to review Applicants' pleading and advise the Board

/6/ A portion of Applicants' filing to the Staff was included as Attachment
^^~

E to CASE's 10/15/84 Motions and Answer to Applicants' Motion for
Summary Disposition Regarding Stability of Pipe Supports. This will

I give the Board an idea of the type of information supplied to the Staff
| by Applicants.

18



n%

whether or not they concur with Applicants' assessment

regarding the significance of the items in question.)

After the preceding has occurred, CASE should be automatically

pern.itted tu file its response to Applicants'_(and, if the Board has

requested it, NRC-Staff's) filings, with the requirement only that-CASE make

a good-faith representation that it believes its filing to be necessary for

a complete record in these proceedings (and without having to demonstrate

the four points listed in the Board's 10/31/84 MEMORANDUM).

This would be a more expeditious and logical method of dealing with

this particular matter, and -- more importantly - it would place the

primary burden on Applicants (where it properly belongs) rather than on

CASE.

CASE submits that the response which the Board should make is to now

deny each of Applicants' Motions for Summary Disposition regarding which

Applicants misrepresented to the Board the significance of the matters

raised in the meetings between Applicants and Staff.

In the alternative, should the Board believe that the need for a

complete record is so great and compelling that it is necessary to require

or allow additional information regarding these matters, CASE moves that the

Board adopt the procedures set forth above.

IN CONCI.USION

It should be noted that CASE does not believe the Board, in its

10/31/84 MEMORANDUM (Multiple Filings), deliberately sought to reward

Applicants for their misrepresentations to the Board or to impose unfair

19



a
- ' ,_ ___

,. c3-

Q' &, -
-

-:6 s ,>
~ ,g' g : w w , , = j - ,y x ,

, ,

.] l+;' f - Q^6 "

Qsf.' ' < 1

m' * -
,- -

,
~ -

, .

m, nwn
[< i):c-

. .,3,
x

' ' 9 '' 4]'f3 7
- x

.t.
,3. , ,

- 3; x cx . . - e, . , _ > - a+ .
, .

;>
w A_ ...4f , {.

^- ; .., . ,
.-

3 m | g' y
, * '' '

*

*y[
? ,r 3 . , .,

,

1:9 7;g , u - . u;>
,

- ,p'> x - ,,
_

^ s}
'-

L , wm
*

< ,
'- .- - . , _ , . * I

;sdditionaltburdens:on"| CASE.;SHowever, as discussed herein,7 hat::isfthe-..*
' ]'f, , - ,- *

ts m
'

- 3;;; _ yy;
,

q f, ++ + , _ ;
~ ~; soffect.; e W ~. p.

. w. .
.

,x -
, . ,,

'
x y,

. . .. +. ' . . . 1

., -Applicants'to1 file 1 1, ,The Board ? s . MDIORANDUM 'sa i written) would Iallow :
.

,

'

y ,m .,
. ,.'

~......I . . * . . . .
.

.. - . '. *

#
'

-
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Ediscussedi 1(1). relevance,f(2)fwhatnewmaterialin.thelastround-filingis'
,
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.

Jbeingrer.,ondedto[(3)why:thepartywasunableto'antiAlpatethikmatesiSil?
,
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initslastfiling,and(4)thesafety-.significanceoff"theipoint(tha' tis;-
'
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,
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,

being made;" - the Board "will strike-any filings that'do not comply withLt
.

this directive'.").' ,

Further;theBoard'sMEMORANDUM,.while~expressingpussiementatj"how

Applican, i could havef come: to assure this Board that' there were no

significant antters raised in those' meetings," imposes no sanctions upon

Applicants.for their deliberate misrepresentations to the Board. Instead,

the Board's HEMORANDUM,'.in effect, rewards Applicants by offering them yet

another bite at the apple, by way of inviting them to supplement their

Summary Disposition motions to. avoid denial of the filed motions.

Rather than allowing' Applicants more and more opportunities to. remedy.

their deficiency of proof, the. Board should now deny each of Applicants'

Motions for-Summary Disposition regarding which Applicants misrepresented

to the Board the significance of the matters raised.in the meetings between

Applicants and-Staff. The Board should also find that Applicants have.again

not met.'their burden of proof sufficiently to reassure the ' Board that'esch

'
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