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,
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f

In the Matter of Docket Nos. 50-445-OL2
.50-446-OL2

.

-TEXAS UTILITIES ELECTRIC COMPANY, et al. ASLBP No. 79 430-06A OL

(Comanche' Peak' Steam Electric Station,
Units 1and2) ) November 16, 1984-

)

-MEMORANDUM '
(Lipinsky. Privileges)

'

I. Introduction

The "O, B. Cannon issue" arose in this case because of an internal

0. B. Cannon memorandum (Lipinsky Memorandum) that mysteriously " leaked"

and became public knowledge. That nemorandum was prepared by Mr. Joseph

J. Lipinsky, who was 0. B. Cannon's quality assurance manager. The

information contained in the memorandum was collected by Mr. Lipinsky in ,

fulfillment of 0. B. Cannon's - contractual commitment to review Comanche
L

. Peak's painting program as a consultant to Applicants' management. .

Among the more damaging conclusions stated in the Lipinsky Memoran- f
!

dum are:
~

preliminary assessment that Comanche Peak has problems in the-
areas of material storage,-workmanship (quality of work and painter
qualification and indoctrination), not satisfying ANSI requirements -

and possibly coating integrity.
+ + +
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ito some' extent a ipara11el can _ be:~drewn withsComanche Peak _and
. .

~
'

u.,
W2immer! ComanchePeak;is'doing; inspections.to;the;degre'ethat|they!-

.

' '
<

1

,
g.c.;are comfortable .or will tolerate. .

. , >
.

' : t- . ._ - 3- . -

,- > ,

y f -

.

. *: '*;yy
' ' E . . , _

' " '

loften Sthe - writerJfelt. that(BAP jwantedi to[ buy theD"right"_
1 .O i.answerk AThis :is: substantf ated to'some: extent by theifactitha_t|theyj

~

idi.d L not" try? to utilized athec expertise fand/or experiencei of1the?
~

ce
-

,

~ writers with regard s to Quality Assurance /0ualityLControl, Land 1the:
-

j attitude . of- the B&RTmanagementi(specially > 0uality/ Assurance) F ,m
..

.
. .

m
.

.. . - . . , , , _

- . - -

.

SubsequentG..to Jthis?" leak ~,"' ?Mr. Lipinskypmet Lwith ! Applicants'-
- w :

, _ .. . . ~_ ~.
.s

J. pe.rsonnel R and lawyers. cForf a"substintial iportion1 of T this1 time? ,

,

.e . x .~ +

h - iLitr.;Lipinsky: appears- to! ave 1 continued ;to ' assert 1the validity; of h'is _.
'

's - >

4- conclusions. I ~owever.lwhen' he' appeared for a . sworn statement beforeianxH
.

iluclearg Regulatory Comission . (NRC)finvestigator, he twas represented.

personally bj a lawyer.who' also represents Applicants? In thatTinter-y

view . and : subsequently,- Mr. Lipinsky: . testified D that' his' preliminary -
_

conclus'ionsTwere' hastily _ drawn and do not= raise serious-problems.-

The: Board is, concerned about whether Mr. " Lipinsky's preliminary

conclusions may be correct and- about the - process through which fir.

Lipi.nsky appears to have changed his mind.'

Accordingly, on October 4, 1984 the Atomic Safety and Licensing -.

[ * Board - in the Lharassment/ intimidation . portion of the operating 1icense_
i.
- -proceeding issued subpoenas duces tecum to 0.B. Cannon executive person e

,

.nel Robert B. Roth, LJohn J. Norris, and Joseph J. Lipinsky. The Board's

: subpoenas requested the-production of
' '

- ' All records, including notes or recordings,.
- in the possession or control of 0. B. Cannoni

,

L or its agents: and ' relating directly or'
L indirectly to: - (1) work planned, discussed
L -or conducted by,0.B.tCannon for Texas Utilities
b

i:
_

-
.

s ,- +- - ,e # .v ~~.-v - % -- ..w---, - - - .~~e m.w..-,- - --- ..m. . . - ..+,
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V $E1ActriciCompanyLorfits successors"and their -

- ''

. z ~

agents:(Comanche; Peak) during or after 1983,. J -

r
'

'

;(2) theLpurpose or, processiof. planning 1for?
,

' ''
'

f the "Lipinsky) Memo Meeting |of November :10-11,: ' -

.

; '; ,> ,

;1983",^and (31the contractual,or11nfonnal .' ~
,

'
,

relationship between 0.B. Cannon and- Corenche'. *~

'

* - : Peak, including payments'betweenithem. ^ '

,

Attached;tothi.sbbpoenaswas(amemorandumlissuedby'the:Boardproviding'
~

?!: ' Lan.~explanationoftheBoard'sirequest/and'definingthe.breathofdocu-
~_

. .
.

~

.

.' . y,'
-

_

~

: mentsithe Board Ldetennined 'was encompassed by each subpoena'.- -

;

:!The schedule of: documents?att' ached to the subpoenat -

"to the witnesses.7should:beibroadly interpretedtin
~

light of the purposes for which we~are seeking.

. testimony.;:For example,; records relating tof
' meetings prior;to: November.11'in which the" s

,

witnessesLdiscussed the Lipi.nsky reportfor,its.- -
.

,

basis sbould be~ included inL(2) ON the' schedule.-
'

' Notes:or recordings made. at'. such prior meetings .
'

'

- Lor memoranda orcletters discussing those: meetings
are relevant. iSimilarly', anysrecords that shed
light on the termination or-suspensionL of' work.~-

under Applicants'. purchase ; order areiclearly
~

relevant. : Nothing in this paragraph ;should be-
,

' interpreted to limit the scope'of'the'

.
.

~ ttached~ schedule.i- a

Memorardum'(Testimony of 0.B. Cannon Witnesses)'at 2, October 4, 1984.
i.

i> Counsel for 0.B. Cannon submitted'several documents in response to

the Board's request but withheld one memorandum and three days of' :

j ' calendar'. diary notes, all prepared by. Mr. Lipinsky. (PriefinSupport '

:- . -

-of Lipinsky-Privilege, November 5,1984). Applicants infonned the -Board
+

that they reviewed the 0.B. Cannon files and cited fifteen documents for
s .

.which they asserted attorney-client privilege or work product privilege. i
' '

,

.
- .;.

-

(Letter, McNeil-Watkins,. II to Atomic Safety and Licensing Board .(ASLB), ,

October 18, 1984; Applicants Motion to Supplement Statement.as to j
'

.~ k

" Privileged Trial Preparation Materials, October 19,1984). Intervenor
i -

i

b
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- CASEisubmitted a' Prief'in Opposition to Applicants _' nondisclosure- of'the:
,

, imaterials; designated by the Applicants as" privileged.< - CASE alleged |that >

Lthose documents not produced bear heavilytonsthe ' question;of whether Mr.

Lipinsky was " pressured ,- coerced oriinfluenced into: recanting and.
'

changing;the . conclusions that' he origins 11y; reached about1 coatings andl

related quality control._at Comanche Peak;" = CASE:Brief in': Opposition _to
~

.

L App 1'icants' Request for' Non' isclosure 'of- Relevant Lipinsky -Documents,d

October 26,.- 1984. -

We accept CASE's'above statement nf- the issue. We find a: reason--
~

able nexus between it:and Applicants' management's character,' an issue-
~

which has' arisen in the course /of litigation in this part of the case.

See Houston Lighting and Power Co., et,al (South Texas Project, Units 1

and 2), LBP-84-13, 19 FRC 659 (1984).
.

In ruling on the motion for production now before the Board, we-

must determine (1) whether the privileges asserted are properly claimed,

and .(2) if the material is privileged, whether there is an overriding.

necessity for production to overcome the traditional policy considera-.

tions'in favor of withholding privileged documents.

II. Attorney Client Privilege

We begin with a discussion of the attorney-client privilege clainned
'

by Mr. Lipinsky. The substance of Mr. Lipinsky's assertion is ' that

| ~ attorneys with the fim-actively representing Applicants (Texas Utili-
|

L +ies. Electric Company) in the licensing proceeding also represented Mr.
i: Lipinsky in his capacity as a consultant to Applicants, and as hisL

!

'

1
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personal counsel during aJdeposition conducted by the NRC on January 4,
-

'

1984.--.

- .

Based on a : letter dated November :14,1984 from counsel- for 0. B.~

.

'

' Cannon to CASE-Attorney. Anthony Roisman and-on a confirming entry in his-

diary, Mr. Lipinsky allegedly formally. requested the legal representa--

tion of:Mr. Reynoldsf and- his firm on ' November 29, 1983. -From the facts

presently before the Board we cannet determine whether.Mr.;Lipinsky;was~

represented by. Applicants'' counsel as of November 29,:1983.

.Before delving-into:the facts of;whether and when an attorney-

clientrelationshipexisted;theBoardexpressesseriousLconcernover?~

. this matter because. it appears _ that' the. Code o'~ Ethics section on

Conflict of Interest and. Impernissible.Pepresentation may have been

transgressed. -Rule-1.7(b)(1) states:
'

(b) A lawyer shall not represent a client if-the.representa--
'

tion of that client'may be materially limited by the: lawyer's*

responsibilities to' another client or to a third person, or by the
lawyer's own interests, unless:,

! ' (1) the lawyer reasonably believes the representation
will'not be adversely affected;

He believe, given the content of the Lipinsky report (as discussed

infra), that it would not be reasonable for attorneys for Applicants to

bel.ieve they could properly represent Mr. Lipinsky. His interest as a

- n'on-party deponent (which he amply illustrated in his diary notes). was

|_ solely to prevent his being forced into making fraudulent statements
,

(potentially actionable against him) favorable to Applicants' coatings i

program-in order to protect his position with 0.B. Cannon. This inter-

est was not compatible with the primary interest of Applicants in having

-. ,

1 1 Y y T- 9W y --w- -y- * w
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.Mr. Lipinsky _ assist Applicants:in: discounting ~ the inportance of the-

'

:Lipinsky memorandum.-
-

Prior to the time _ he ' allegedly engaged counsel, Mr. -Lipinsky|had -

Largued that'an: audit would be required to settle.his uncertainties.: Fe!

- had -learned at a : meeting with Applic&ntsion- Novembei '10 and-11,1983, ,

4 that they did. not share his view. This1 apparent' divergence .of opinion

meant that Mr.'Lipinsky required legal advice-about whether to maintain:
~

~ tiis original views and risk possible business' or legal consequences or

. whether to reconsider his position. This latter course also had'its

. perils because Mr. Lipinsky needed to consider in detail whether. heE
_

coule legitimately testify under oath that infomation he had collected

and conclusions he had drawn were not valid.

Althougn the letter from O. B. Cannon's counsel states Mr. Lipinsky

was advised of the potential conflict of' interest but that' he voluntari--

ly consented to the representation, we see representation by Applicants'

attorneys as impermissible.

We are persuaded by two comments contained in the Model Rules of

Professional Conduct, adopted by the American Bar Association on August

2,1983. The comments are contained under Rule 1.7, the general rule

pertaining to conflict of interest. These comments compel the conclu-

sion that it was impermissible for Applicants' law firm to have agreed

to accept Mr. Lipinsky as a client. The first statement references

loyalty to a client: 1

Loyalty to a client is impaired when a lawyer cannot consider,
recomend or carry out an appropriate course of ' action for the
client because of the lawyer's other responsibilities or interests.

.
-

--,
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.

.The conflict'in effect forecloses alternatives that would otherwise
~

be available to the: client.

The. test whether a conflict precludes ' representation involves a

detennination that:

. . . it wiil materially interfere with 'the lawyer's indepen-
.

dent-professional judgnent in consicering alternatives or foreclose
. courses of action that reasonably should be pursued on behalf of-

the client.
'

We are unconvinced that Mr. Nicholas S. Reynold's ~ firm could represent .

Mr. Lipinsky adequately in light of the firm's relationship to Appli-
'

cants. The firm could not fully pursue with him the option of continu-

ing to support his story. This conclusion is buttressed by the other

statenent crucial to cur view:

An impermissible conflict may exist by reason of substantial
discrepancy in the parties' testimony, incompatibility in positions
in relation'to an opposing party or the fact that there are sub-
stantially different possibilities of settlement of the claims or
liabilities in question.

Applicants' counsel had a serious incentive not to defend the

validity of the evaluations and conclusions contained in Mr. Lipinsky's

memorandum. Had they taken Mr. Lipinsky's view as accurate or reason-

able, the position in which Applicants would have been placed would be a

difficult one to defend to th' Board and Staff in the licensing prtuecd-e

ing.

Even if we concluded that there was no ethical barrier to repre-

senting Mr. Lipinsky, for the Board to accept the attorney-client

- privilege, it must be established initially that an attorney-client

relationship existed during the period in which the documents in cues-

tion were generated. To help it to make that determination, the Board

:

- - - - ---sem - - - - - - - - - - - - -
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i 1 ,

f earlier inquired directly of Mr.o WaEkins and Mr.?Norris as -to the n'ature .

Lof.the relationship betdeen the Applicants': law firm and 0.R. Cannon
~

.

- : personnel. (See Tr. Oct. 1, 1984:at;18721.-27.): Based on the testimony.

; elicited, the Board finds' that for;the extended ~ period of time as
~

'

,

-suggested-.in theLbriefs submitted by. Applicants'and 0.B.; Cannon, no

attorney-client relationship existed between:the law fim retained by-

.
LApplicants and 0.B.. Cannon employees ~ working-as Applicants' consultants.-

.

: At- the October 1,'1984 hearing, counsel for Applicants and the 0.B.
~

iCannon witness, Norris', were: asked repeatedly about the. existence.of any."-

attorney-client relationship between Applicants' counsel and 0.B.-Canno.n-

personnel. They were questioned specifically-about past or present

relationships and any or.all relationships between the. law firm and the

0.B. Cannon firm or its individual employees. Tr. 18,721, 18725-27,

18,734-37. Counsel and witness Norris were precise in their responses
.

;- that the only attorney-client relationship between the law firm and the-

I 0.B. Cannon firm or personnel, other than a possible derivative one

[ based on 0.B. Cannon being a consultant for Applicants, was the repre-

sentation by counsel Watkins of Mr. Lipinsky on only the date of-January

4, 1984, at the deposition taken of Lipinsky by the NRC. Ibid.

(Although the testimony of Mr. Norris is subject to a motion to strike,

he has had the opportunity to contradict these statements and has not

filed any testimony to that effect.)i

During the course of the discussion on the transcript pages noted
-

above (Tr. 18721-27. 18734-18737), counsel had ample time'to provide the

Board wi_th a full ard. complete explanation of the relationship between
.

,
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. f* / ~ B.: Cannon and Applicants'1 counsel if any1 existed in the"past,'orf at;0.
.

, ,

-

.m ,.

_,..

" the time;ofLthe hearingh LA Niicants'') counsel would_ persuade the Board'
.

.
-

-

.

thattherehas;beenfan!ongoingattorney-clientirelationshipbasedoni: i
.

(0.BhCannon'sfemployment;as?|aiconsu.ltantTtofApplicants.iThe Board does ~
- - .

! not| agree,Larid we': conclude that 0.B. Cannon,,by virtue of-[its being a -
~

~

~_. . . .-- 1 ..1 - . .

~

.e . consultant to_ Applicants',Jdoes not thereby? simply become'a client of
, ,

' Applicants' counsel. - Further[wefind.'no. evidence of any ' document ~
~ ~

.

establishing'an attorney-client relationship; between NpplicarT LlawL

~ firm and. 0.B. Cannon. -;No; contract:or retainer agreement was- mentioned :,
< ,

: by Mr.' Watkins(at the October 1984- heartng; or by Mr. Lipinsky;in.his-
'

.

' . affidavit ' dated November, le84. _ Although 'O.B. Cannon now appearsi to
.

i have paid for. the legal expenses, there is no indicationJthati the' finn ~ "

hed retained- counsel ' prior to -January 4,1984,. that- Mr. Lipinsky had any-'

]
-belief other than that: Applicants were paying for "his" counsel, or that-

Mr. Lipinsky ever intended to pay for counsel. See letter from Joseph

Gallo, counsel . for 0.B. Cannon, to Anthony Roisman, counsel for| CASE,

k , November 14,1984(GalloLetter).

While we. recognize that Applicants' counsel represented Mr.-

j' Lipinsky on January 4,198d, we do not find credible other statements

indicating an attorney-client relationship between Applicants' law firm
;

and O. B. Cannon during the preceding several months. Our determination

is supported by Mr. Norris's testimony concerning the meeting he and Mr. .

~

; ,

I ~Lipinsky attended on' November 22, 1983 at the Washington D.C. office of
'

Applicants.' cou'nsel concerning:so-called "Lipinsky memorandum." At thei-

L

( October hearing, Judge Bloch propounded several questions relating to i

|i

|

.
|

. ',

, , . -. . : .. ._..____ , m - . _ . . . . _ . _ ..c__. . , . _ . - ..,_;._:_,.__.,_-
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+

the interaction at that conference between Messers. Reynolds and Walker

and Messrs. Norris and Lipinsky. Each of fir. Norris's~ responses

indicate the attorneys were acting solely 'on behalf of Applicants.

O. Was he rMr. Watkins) giving you legal advice?

A. Negative.

Q. What did he say?

A. Fell, they were asking Joe the details about the memo, as I

remember it. I was an observer there. It's Joe's memo; you know, it's

Joe's to defend,-if he has to defend it, and prove it if he has to prove

it.

Q. Vere they givina Joe legal advice?

A. Fo, not to my knowledge. I think Joe as I remember it, men-

tioned just in passing that he felt like he was going to retain his own
,

attorney. And to the best of my knowledge, I never discussed it with

Joe, I think he probably retained somebody locally to give him leoal

advice. (Emphasis added. Tr. 19882-83) .

The Board notes that an understanding of legal advice given to

a non-professional is not dispositive of whether legal advice was

provided. Howevei , the dialogue adds weight to the Board's detennina-

tion by corroborating Mr. Watkins's statement that his firm's represen-

tation of Mr. Lipinsky took place solely on January 4,1984. (See infra

Tr.at18725). I'r. Norris's perception that Mr. L1pinsky may have

desired a personal attorney different from Applicants' counsel also

1

- - -

- . . - - . . . .
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,

calls into:some doubt Mr. |Lipinsky's alleged sudden desire to retain ~

-Applicants'counselLiustsevendayslater)

Finally, the' Board finds"significant the diary notation by Mr.

. Lipinsky ~ prior;to hisLattendance at. the November 22 meeting between-

' Applicants' counsel' and other 0.B.- Cannon personnel. In two separate-

Lentries Mr. Lipinsky-described Mr.. Reynolds tas the "Tugco attorney."-

L Messa'ge~from D.M.-(In Housto'n--1205 Hrs.
.E Street 11/21/83) JJN on way,to airport to ,
Washington, D.C. to Tugco Attorney"

***

Purpose of meeting with-Tugco. attorney--
not sure.

~

We find it noteworthy that before Mr.- Lipinsky' allegedly ~ engaged.

' Mr. - Reynolds as counsel, i.e. before Povember 29, 1983 (see Gallo-

letter), the contacts between Mr. Lipinsky and - Applicants' ; firm were ;

initiated _ at _the attorneys' behest. Generally, the steps one takes to

retain an attorney are initiated by the potential client, and not by an~

attorney. The conferences throu0hout November 1983 where the law firm'

representing Applicants met with Mr. * Lipinsky were tense because they
,

' were an attempt to ascertain'Mr. Lipinsky's position. These meetings

- could have set a tone that would have interfered with subscquent

communications, which could not therefore be full and candid. Thus, it

makes more questionable an open, unconstrained relationship between
-

.

| attorneys for ' Applicants and Mr. Lipinsky. Such freedom to discuss- e

'

~ matters is a crucial factor in the attorney-client fimportant
r

relationship.

It is also clear to us that Mr. Lipinsky could not have fully

' discussed his -concerns with Pr. Reynolds, who would have been

.

>

., - ,-,-w- 4-, .-yn-, ,,--g e n-- , , , n . -- -w---- .- . -n------ -,
-
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cimediately obligated to relay the1information ;tof Applicants,. . Further-- ,

+

Jmore, Lit was Mr. Lipin' ky's' understanding that:he would Limediately lose-s

the assistancefof; counsel;were he to take a josition adverse to Appli-;
,

cants. Gallo Letter at 2..

The assertion of; privilege' with respect' to Mr. Lipinsky's ; diary

notes .from November P9 to, January 3.is especielly troubling. According

; to .Lipinsky's notes 'of. November 14,-1983, the_d.fary was-initiated at1the.4

suggestion of NRC investigators to enable | Lipinsk)i to.; protecti is-h

employment 1 rights -in the event he cwere z fired over the Comanche Peak

incident. Whatever claims of attorney-client ' confidentiality' may be
.

asserted with regard to communications between Lipinsky and Applicants'
-

attorneys cannot exterd.to these diary notes even if they were , prepared

rolely for Mr. Lipinsky's private use. . See for. example Weinstein's -

Evidence f 503(b)f03h Here, where the documents were for_ potential

public use, the claim for privilege is even weaker. Fe would not have

expected Mr. Lipinsky- to record truly confidential matters in this

diary.

The significance of the diary notes kept by Mr. Lipinsky is that if

counsel merely clarified his initial statements in tha course of repre-
.

sentation, those notes should support counsel's position. If, on the

other hand, . initial statements were modified to suit Applicants' needs,

those' notes would be expected, to indicate the extent of Mr. Lipinsky's

voluntary participation in that process. Hence, the notes are crucial,

to a full understanding of the truth.

.

. , - - - , .,n. , . . . . , . . , - . , , . - . , , , , , , - . - , - . , , , - . . - . . , -,
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f INeishalli requfreith'e" production "of Mr.(Lipinsky's diary ' notes ; for;
-

- -

,.
_

[ _ _
.

. ^
,y

' Jovember/30,01983, and j for$ December Lli and E 8',J198,3. ' Mr.1 L1pinsky's-C, ,

y

YLJadueryf9,J 1984 memorandum, Talsof soughtL tof tieEwiEhhelddelearly"is Lnoti
~

>

.

e
'

Lcovered byf attorney-client , privilege'.; First} the1 relationship"was t -*
+

.. . . .

.

'. .,! . . . . .w
- . ' . '

,

" -asserted to' exist 'only up to January ;4.: .Second,'we have found!that-the"
-

'_ - relationship! neverfe'x'isteS ^This : document also " clearly iis no't- covered -E m

~

as.the work product of' lawyers'. Itappearstobesolely)hisproduct:and ,
~

..
m .

i there fis3nolevidence,thattit containsilawyers opinionslor was produced

in:anticipatien of'11tigation.

p , ,
,

1 i'III.: $ Work' Product Imunityi ~
,

.

.

c .

' '
j] As mentioned earlier s the Board received two letters from Appli '

' cants' counsel ; dated OctoberJ18, 1984, ? identifying 15 documents 1for?
.

| which work product -immunity .is claimed. | Applicants; contend , that: the -
'

!

! items detailed .are privileged, . and = thus 'not' discoverable by Intervenor..

[ CASE ' because they "were ' prepared .by Applicants'' representatives in

4anticipation of litigation" or by Applicants' - Counsel. (Watkins's c

| 1_etters.to the Board, dated October 18, 1984). ;

i.
Applicants argue that-' the documents for which the ' work product

. .

.,
;

t

! imunity 'is . claimed are exempted under NRC regulation :10 3 ;

1 1

f CFR2.740(b)(2). This regulation-encompasses the attorney work product j
t

I doctrine ~ set out in Hickman v. Taylor in 1947, (329 US 495).-675 Ct.385, !,
..

| 91 led 451 - (1947))- and:nore -recently codified in Rule 26(b)(3)of ,the. {
Federal Rules of Civil Procedure. 10CFR2.740(b((2) states: 1

L ;
'

i-

!
'

|
'

.,

'
g .

'?' .

I
'-. ,_;- -..-..____..-...a..._--~._._._.._..m.._--. . - . _ - _ _ - . _ , - _ . . . . . _ _ - -
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J 4.

(2).Triil'preparationmaterials. A party may obtain~discov- -

, ,
' ery.of documents and tangible things otherwise discoverable under
: paragraph (b)(1),of this section and ' prepared in anticipation of or-"

for the hearing by.or. for another party's representative'(including
Lhis attorney',4 consultant, surety, indemnitor,: insurer, or agent):

'

'i

only upon- a showing' that the party' seeking discovery has.substan- .

tial need;of the' materials in the preparation of> this case and he
is unable without undue hardship to obtain the. substantial equiva -

~

,

: lent of the materials by other means. In ordering discovery of
such materials when the required showing has been made, the presid-
ing officer shall protect against' disclosure of the mental impres-
sions. conclusions, opinions, or legal- theories of an. attorney or i

other representative of a party concerning the proceeding.

Attorneyworkproductisordinarily'givensubstantialdef$rencein '

shielding 1from discovery an attorney's inner thought processes to enable

the attorney to best prepare'a clier.t's case. 'It provides a " zone of

privacy" within which attorneys may weigh the' merits of their case and ,
'

determine a litigation plan from which to proceed. (Coastal States Gas

Corp. v Department of Energy, 617 F2d 854, 86a (DC Cir.1980). But the

work product doctrine is not unlimited in scope. It provides immunity

for material gathered or prepared by an ettorney or other representative-

of a party only if the material is for th.e purpose of litigation,= either
,

,-

presently on-going or reasonably anticipated at a future time. Hickman

v Taylor, 3?9 US 495, 675 Ct. 385, 91 led 451 (1947). Osterneck v

E. T. Rarwick Indus. , 8? F.R.D. 81, 87 (N. D. GA.1979) A Wright &
,

~

Miller, Federal Practice &' Procedure, 920?4 (1970).

The work product doctrine, while not easily overridden, is not
,

intended to provide an absolute ininunity from discovery. US v Lipshy,

492-FSupp.35,44-45(1979). See also. Nixon v. Sirica 487 F2d 700,
,

714-717 (1973)(even the President's privilege is not absolute). It is a -

t 1

- qualified ininunity requiring a balancing of the substantial need shown
'

,

t

,L - - - - 3 -- , , , , , - *. . - - _ - - . . , - - - - - - --

'
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.

,,
> }

'*
_

Rf^

:by thE part); s'eeking discovery for_.the materials sought and his inabili ' |

. _ .
. x . .

sp ty to obtain:the materials of their substantial equivalent-by other .

M: means'withoutunduehardship,withithe'policyconsiderations' shielding)
,. 4

~

,

gan adverse:partyf s counsel in ,the course oEpreparation of the case for
..

litigation.: Hickman, 329 US at 5116512,:675 Ct. at:303-394;' Federal;

' Rules 'of' CivillProcedure.)26 |(b)(3). if. the documents- sought are

categorized by.the-Board as attorney work product, the Board must then
2 T. . .

'

proceeI: to determine'."whether: the ~ party; seeking discovery has demon--
,

strated need and. hardship as mandated by Hickman and the Federal Rules'."'

US v Lipshy.492;F Supp. 35, 46.(1979).

Although the Board is aware of the distinction drawn' by lome cour~ts*

between ordinary work product and opinion work product in applying the

above two.. pronged test (see-Long Island Lighting Company (Shoreham#

Nuclear ' Power Station, Unit 1) LBP-82-82,16 NRC 1!44,1162 (198?)), the -

distknction is not mandated by either Federal rule 26(b)(3) or 10 CFP.
,

| 2.740(b)(2). It is our view that such a distinction does not serve to

further the analysis of the work product ininunity as it applies to the ;s

i- discovery motion pending before us. Further, there is case. law which

i supports the proposition that even opinion work product, while ordinari-

; ly afforded a high degree of insnunity, is subject to discovery when the [.

f

need for that information is at issue and compelling. Poring v Keller<

I

'
97FRD404(1983).. ,

The party resisting disclosure must bear the burden of proving that j''

the privilege is properly applied. The party seeking disclosure of - [

documents claimed to be privileged as attorney work product has the
,

,

b -

-
- (

,

_ _ . . , _ . _ - _ . _ . .- . . . - _ . _ _ , - . _ . . - _ . _ _ _ . _ _ _ _ _ . _ ,
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'

,

,

'

iburden of. establishing need and hardship. See'35 ALP.;2d 412 5?6;(Supp..

h .1979).1 As -noted herein, the substantive . issue'over which this' discovery .''

31spu'te arose concerned whether a witne'ss wa's' coerced or pressured into:

(changing.his testimony'by Applicants _or their counsel.. To understand-

t}'e, significance.of this witness's testimony, the Poerd recounts the

~ relevant facts as shown in the record since August ~1983.

The witness whose testimony isLnow in question.is" Joseph J.

Lipinsky, Mr. Lipinsky is a quality assurance expert ior 0.B. _ Cannon

Inc.. a paint coatings firm that was retained by Applicants.in-1983 to-
~

provide an analysis and evaluation of-the paint coating program at

Comanche Peak. . In .the course of his work in evaluating the quality.

assurance aspects of the coatings program, Lipinsky produced 'a " trip-

report" containing essentially unfavorable evaluations and judgments

about the coatings program. This trip report was not intended to be-

disseminated outside Mr. Lipinsky's organization (O. B. Cannon, Inc.).
,

However, through a series of unexplained events, the trip report sur-;

faced among Comanche Peak personnel and its contents became known to
*

Applicants' management, causing them serious concern.-

After the trip report (or "Lipinsky memorandum") was brought to
,

Applicants' attention, a series of meetings took place between 0. B.

Cannon personnel including Messrs. Lipinsky and Norris, and Applicants
,

and-their counsel. One purpose of these meetings may have been to gain

an understanding of the reasons for Mr. Lipinsky's negative appraisal of f
l

. Applicants' paint coatings program. It also appears, however, that 1

1

Applicants understood the potertfally damaging
,

.

.

. _ . _ _. . - . .- _ --



f?fp|1 ;_,, ; "jQ ,. . ,

' ~ m~,

y _.
,+

$kf "~ ' ' ' i* -
'<;._

| |~
~

~
, . ~ -

gd .- .. .

r
.,

,-7, ,

s
4

.k s u ._ ,. . . , , ,

Lipinsky Privileges:( - 17L- '. _- c , ,

-

,

'' r

- : - , - .

.,

, es-

g; N ramifications'oftheiLipinskymemorandum|tofits?positionI:|inthe'NRC('- ,

;

b,

flicensingproceedingfandmetwith0.j8.;Cannonirepresentativesito|L m

contro11the'possibledamagedonebythereport.|Thefacts3inthisicas'eT
.

;
- , .,

.
- ,

i are also unusualsin:that. when|Mr. Lipinsky;had written a report de '- di
J #

4

scribing |Comenche Peak $as " worse thanLZimer",'and appeared to be a
,

~

; potentia 1Tadverse witness, the Applicants (hired 0? B.E Cannon'and Mr.,

1Lipinsky to. proddelservices'to i';. '

~ .

We find these facts to be1 troublesome:in light of.the. work product

privilege now claimed for Mr. .Lipinsky and.other 0. B. Cannon witnesses.

It?does not seem logical that Mr. Lipinsky wo'uld be hired as' an expert
~

retained for 11tiget. ion' purposes, when 0. B. Cannon's original contracti ,t

.

provided that their services would be as consultants for the sole:

purpose of evaluating the. paint-program. Once Mr. ;Lipinsky's memo

- became known to Applicants and.Intervenor(Mr. Lipinsky's testimony and.
.

.

his relevant documents could not be shielded from discovery by modifying
L

f Lipinsky's employment for the purpose of engaging him as an agent or:
.

[ representativewithinthemeaningof10.CFR2.740(b)(2)or.26(B)(3)of
o

the Federal Pules of Civil Procedure.

L At issue here is the modification of Mr. Lipinsky's views concern-
|| .

! ing the trip report.. Intervenor claims there is no other way to deter-
! '.

mine' whether Mr. Lipinsky was coerced or pressured into later claiming'

| that the concerns he expressed were unfounded other than to see the
-

.
.

documents leading to his dental of his own professional evaluation. !L
t.

|I (CASE Brief in Opposition to Applicant Request for Non-Disclosure of.
r

Relevant Lipinsky Dtcuments. ]ctober 26,1984.) That, Intervenor

!

,

t.
+

l .-

s

#
,. . . 'k
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.

. ,

' ass'eds, is/the1 showing of su'hstantial' need to'obtain the documentsi

i Applicants designate as ! privileged.- We_ regard |the threshold -requirement
c

of a " substantial:need": showing.as one to beLrigorously applied by the

ijudicial body.: : Diamond v Stratton 95 FRD 503 (1982); In--re Doe 662.F2d'
~

1073. But' even if the Board followed the extremeTreasoning contained in .

.the 1977. case In re Murphy, 560 F2d 3?6,-336-(1977), where.the Court
,

.said "op n on. wor ; pro uct' enjoys a:nearly absolute imunity and can-beii k d.

discovered only[in very rare and extraordinary. circumstances,". we find :1

the. facts surrounding the Lipinsky memorandum to be extraordinary enough
.

,

to meet the test Murphy sets'out.

When substantial' need for, the contested documents is; demonstrated,

-the immunity ordinarily accorded under the work product doctrine;is

overcome. Moreover, we see no other practical means to obtain the same-

facts about how Mr. Lipinsky's testimony evolved into his September 28,

1984 affidavit other than to view the documents related to the incident.-

It has always been stressed to the parties that it is the Board's strong
;

I preference to review documents as the best evidence of what occurred

--documents are unmarred by risks inherent in live testimony such as
;

L ~1 apses in memory or witness editorializing. Therefore, we do not feel

l- that the same infonnation or its substantial equivalent can be obtained

| by CASE by other means.-
(,

.

L In balancing the relevant factors to determine whether the work

. product doctrine should shield the documents enumerated in Applicants' I
f

;' letters of October 18, we find that the weight of and unusual nature of
p the facts in this case tip the scale to the side of disclosure.!

I:

i

,,
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.

However, we have. not decided to. order' wholesale disclosure, where11t -

would clearly:be inappropriate'_to do so. . We exempt documents ~ numbered

112,;13, and 14-as legitimatelyLprivileged.under;the work' product doc -

trine. . -These-documents were generated.by. Mr. Watkins, an attorney for

Applicants, apparently for use internally by the law firm. It.does not- ,

appear that distribution"outside~the law firm was contemplated.

0RDER' j

:For all the foregoing reasons and based on' consideration of the

entire record in this matter, it-is this 16th day of November 1984

.

ORDERED:

That document's 12 13 and 14, listed in Texas Utility Electric5

Company's. letter to the Board of October ~ 18,'1984, are privileged and-

need not be disclosed. In all other respects, privilege asserted by

0.B. Cannon and by Applicants with respect to any 0.B. Cannon or

Lipinsky documents, is denied. Those docunents must delivered to the

parties and the Board by 12 noon tomorrow, November 17, 1984, at the-

locations specified in the course of this morning's telephone confer-

-ence.
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FOR.THE L
' ATOMIC SAFETY AFD LICENSING' BOARD u- ,

' '
'

.-2 i

- Peter B. Bloch, Chairman-
- ADMINISTRATIVE .10DGE- ,

. Bethesda,' Maryland-
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