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ORDER DISMISSING PETITION F0P DIRECTED CERTIFICATION

I. INTRODUCTION

On February 21, 1985, Intervenor Graterford Inmates filed with the-

Commission, pursuant to 10 C.F.R. 6 2.786, a petition for review of an

Appeal Eocrd order of February 12, 1985, dismissing without prejudice the

" Notice of Appeal" filed with the Appeal Board by the Inmates regarding

an interlocutory discovery ruling by the Licensing Board set forth in an

Order of February 5, 1984. For the reasons discussed below, the NRC

staff opposes the Inmates' petition.

II. BACKGROUND

Or. December 20, 1984, theInmatesfiledamotion1/requestingthe.

Licensing Board to require full disclosure of the evacuation plan for the
.

1/ Motion for Order Requiring Full Disclosure by Pennsylvania Emergency
l'anagement Agency of the Evacuation Plan for State Correctional
Institute at Graterford (Decenber 20,1984).

.
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State Correctional Institute at Graterford, Pennsylvania, alleging that

the "saniti ed" version provided to them by the Commonwealth of Pennsyl-

vania did not provide sufficient information to allow the Inmates to form
I- a judgment regarding the adequacy of the plan and to propose contentions

,

regarding the plan for litigation in the Lim #ck offsite emergency plan-

ning hearings. The Applicant, the Commonwealth and the NRC staff filed

responses generally opposing full disclosure, except that the Staff indi-

cated that the Licensing Board should require the Inmates to specify the

information needed, based on expert opinion, beyond that provided in the

" sanitized" version as a pre-condition to compelling further disclosure. 2/

The Inmates filed a supplemental motion, indicating that their expert

requirec full disclosure in order to make a judgment regarding the via-

bility of the plan. El On February 5, 1985, the Licensing Board issued a

" Memorandum and Order Regarding Graterford Prison," in which the Licensing

Board confirmed ar. order read from the bench on January 29, 1985. The

Licensing Board denied the motion for full disclosure citing, among other

-2/ Applicant's Response to Graterford Inmates Motion for an Order Re-
quiring Full Disclosure by PEMA of the Evacuation Plan for the State
Correctional Institute At Graterford (December 28,1984); Response
of the Commonwealth of Pennsylvania to Graterford Inmates'
December 20, 1984 Motion for Full Disclosure of Graterford RERP and

. Recuest for Additional Time to File Memorandum in Support of Said
Response (December 31,1984); Memorandun in Support of Response of
the Commonwealth of Pennsylvania to Graterford Inmates' December 20,

. 1984 Motion (January 18,1985);[NRCStaff]AnswertoMotionofthe
Inmates of the State Correctional Institute at Graterford for Full
Disclosure of the Evacuation Plan fur State Correctional Institute
at Graterford (January 2, 1985).

3/ Supplemental Motion of the Inmates at SCIG Regarding Full Disclosure
of the Evacuation Plan for SCIG (January 28,1985).

,
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things, the Inmates' failure to specify the information needed. Memo-

randum and prder at 1. Accordingly, the Licensing Board ruled that the

Inrates should proceed to file their contentions on the " sanitized" plan. '

Id_. at 3.

On February 8,1985, the Inmates filed a " Notice of Appeal" N, which

was dismissed by the Appeal Board on February 12, 1985. In its Order,

the Appeal Board noted that discovery rulings generally do not meet the

standards for obtaining interlocutory review by the Appeal Board. Order

at 2. Further, the Appeal Board indicated that at the time the Inmates

sought review by the Appeal Board they had neither exhausted their options

before the Licensing Board nor yet filed their contentions. Order at 2.

Finally, the Appeal Board pointed out that the Inmates were free to seek

appellate review if and when litigation of the adequacy of the plan proved

finally futile. Order at 2. While declining to direct certification of

the Licensing Board's ruling denying full disclosure, the Appeal Board
'

provided guidance to the Licensing Board and parties regarding the desir-

ability of finding a middle ground to accommodate the competing interests

at stake. The Appeal Board directed the Licensing Board's attertion to

NRC decisions regarding the use of protective orders to protect discover-

able yet sensitive information. Order at 3. The Licensing Board imple-

mented the Appeal Board's guidance by issuing an order noticing a " confer-

ence on full disclosure" of the emergency plan for the Graterford Facility
.

4_/ Although the Inmates styled their filing before the Appeal Board a
" Notice of Appeal " the Appeal Board construed it as a motion for
directed certification pursuant to 10 C.F.R. l 2.718(i).
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for February 27, 1985. 5/ The h camera conference noticed by that order

has taken ace as scheduled and another M camera conference is scheduled

for March 22, 1985 to discuss the progress that has been made with regard ;
'

to resolving this dispute.

.
On February 15, 1984, the Inmates filed contentions based on the " sani-

tized" plan and on February 21, 1983, they filed a petition for Commission

review of the Appeal Board's February 12 Order.

III. DISCUSSION

Althcugh the Commission has the ultimate discretion to review any

decision of its subcrdinate boards, a review will not ordinarily be granted

unless it appears that the case, inter alia, involves an important matter

that could significantly affect the environment or the public health and

safety, raises an important procedural issue or otherwise raises important

questions of public policy. 10 C.F.R. I 2.786(b)(4)(i). The Commission's -

regulations provide that petitions for directed certification will be ruled

upon by the Appeal Board (10 C.F.R. I 2.785(b)) and specifically do not

permit the filing of petitions for Comission review of an Appeal Board

decisicn or action on a motion for directed certification under i 2.718(1).

10 C.F.R. l 2.786(b)(1). As noted above, the Appeal Board treated the

Inmates' Notice of Appeal as a motion for directed certification pursuant-

.

'~5/ Memorandum and Order (Conference on Full Disclosure of Evacuation
Plan for the Graterford Maximum Security Facility)
(February 19,1984).

l
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to 10 C.F.R. 5 2.718(i) and, thus, review by the Commission is not appro-

priate. Fo this reason alone, the request for review should be denied.

In addition, the issues raised by the Inmates concern discovery -

* issues that at the present time are not fully resolved and are currently

,
beino considered by the Licensing Board. The Appeal Board does not nor-

mally direct certification of such issues, since these matters can be
'

raised in the normal appeal process. Pennsylvania Power and Light Company

(Suscuehanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317,

321 (1950); Long Island Lighting Company (Jamesport Nuclear Power Station,

l' nits 1 and 2), ALAB-318, 3 NRC 186 (1976). As indicated above, the

process set in motion by the Appeal Board's dismissal of the Inmates'

interlocutory appeal of the Licensing Board's decision is not complete.

The matter pending before the Licensing Board may, in fact, resolve some

or all of the Inmates' concerns. Until such time as the Inmates' request

for more information with regard to the emergency plans for the Graterford

Prison is resolved there are no "important" issues for the Comission to

decide.

In any event, the Inmates have not raised any issue which merits

Comission review under 10 C.F.R. 6 2.786. The sole legal issue raised by

the Innates is that the Licensing Board and the Appeal Board erroneously

based their decisions on 10 C.F.R. 5 2.790(a) (Petition at 2). Contrary-

to the Inmates' assertion, 10 C.F.R. I 2.790(a) was not the basis of the
.

decision of either the Licensing Board or the Appeal Board. Section 2.790(a)

concerns a test for determining when the NRC must provide documents for
'"which privilege is claimed, not, as the Inmates state, "for determining the

rightsofanintervenortoreviewsensitiveinformation[otherthanfinal
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NRC documents and records] under a protective order." Petition at 4-5.

The dispute discovery that is the subject of the instant petition is not

a request directed to the NRC, but a request directed to the Comonwealth -

'
of Pennsylvania. The Appea; Board correctly directed the parties to --

10 C.F.R. 6 2.740 as a basis for resolving this discovery request.
.

If the Inmates' petition is viewed more broadly as raising the ques-

tion of whether the Licensing Board properly balanced competing interests

in determining whether the full emergency plans for the Prison should be

disclosed, that matter is inappropriate for Comission review since it is

the subject of continuing proceedings before the Licensing Board.

IV. CONCLUSION

For the reasons discussed, the Commission should deny the Inmates'

petition.

Resoec f ly submitted,

'
1

M.Hodgdon 1

unsel for NRC Staff

Dated at Bethesda, Maryland
this 8th day of March, 1985
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