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, P . UNITED STATESiOF[ AMERICA- Ad C
h'. ,_ ,3~ NUCLEAR REGULATORYgCOMMISSION ' MRANCH }

'

. s
ATOMICjSAFETYfAND) LICENSING' APPEAL 1'BOARDI'' w-

% ,- ,

. .C'. . ..
.

; / .

'
e

' Int.the:Mattersof: , -) . A..

EPHILNDELPHIADELECTRIC) COMPANY ; Docket . Nos . :50--352, 50--353 g :)*

: ); ~

'(Limerick Generating' Station,' --) .-
,

'Units 1 and.2). )f -n g

.
MOTION FOR SUSPENSION OF.. LOW-POWER t

~ * .'
FACILITY: OPERATING' LICENSE NPF-27'

'

'

!

Limerick.Ecblogy' Action, Inc. (LEA) , - intervenor in the labove -

captioned licensing proceeding, moves the Appeal-Board.for;.an,

Order suspending the authorization for'a' low-power operating; y

license for the above facility, and sets forth the:followingsin.

support thereof:

On or about. September 3, 1984, LEA filedLa-timely appeal

to this Board. from the Partial Initial Decisionf(PID) ,' of the V

Atomic Safety and Licensing Board - (ASLB) , which, inter 'alia, .
,

authorized the Director of the Office of Nuclear. Reactor Regu-

lation.to issue the operating license. .

.

.On or about October'3, 1984 LEA filed-a briefsin'~ support

'of its appeal, setting forth in detail-various errors in-law,

and.' violations of the_ National Environmental Policy'Act, the

Administrative Procedure Act and Commission regulations by the-

, ;'
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.ASLB. 1 lek's arguments therein are hereby incorporated?in theiri '
'

,
.

,

.

! entirety bynreference thereto. '

-
_

: Bas'ed.upon:thefarguments; set ~-forth'in' its'Brief,' LEA be .

~

lieves<that it'has-made-.a " strong showing"-thatLitzis~likelyEto

prevail on the' merits ofJitsiposition. . - ,
'

., ,,

-Irreparable Injury'to LEA 1 _

LEA will be' irreparably. injured unlessgthe suspension is. e

granted. Among.the bases which' LEA set forth for. reversal;of
'

the ASLB partial initial: decision below is- the failure of; the

environmental' review.for Limorick.to considor design alternativos;
-to mitigato the risk of sevoro accidents. LLA's-membership is

among the population exposed to this risk, and'would be amongI

the beneficiaries of a reduction of this risk..
,

-

Hidden.from NEPA review and excluded from licensing con-

sideration are Staff analyses of a range of potential risk re-

. duction measures which may be available for implementation at
Limerick. However, the cost-effectivencss of such' measures, the~

practicability of backfitting.such measures into the Limerick

' design and the radiation exposure of workers involved in''the

' implementation of such measures will all-be adversely affected

by low-power operation of the facility-which will contaminate
'

l

plant 1 systems.
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Y k JItLis commonly recognized!thatLasfcon? ,e (,m:s<

c g(' *EstructionNcon.tinu'esivthe costificorrective >' C#
,
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"

A 1.: action to1 minimize 1 environmental-harm.~may. y.- a m- W%, 4 - - ' increase , even ? to ithef point 1where isuch c ack-r 3x- . p. e

p, <%; . - ~ , .. _3
- - - - WND' , 4e a tion:is:notireasonably possible'.
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Philadelph'ia . ElectficiCo. T (Limdrick ' eneratin.'g i Station) LBP*l82- ~
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- 92A,jl6fNRC(1387p(1982). :Plantroperation mayjwell cause7ans# T
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I " irretrievable and' irreversible? commitment" 'to t a paiticulaf,f a'n'df
'

. ,

-

<
. , . , .. . -

, .,

; ,v
,

- - -
,

-

needlessly r'. sky, plant design. ' ' 1 #7< +'
,
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<s 4 .

Thepublicacciden{ risk'fromoperationofLimerickexceeds- '

,

that .of any; fa'cility in the UnitedLStates 'with the .solelexception;' "

m.
.> ,

-

of Indian ' Point in New ' York.c See NUREG--0974, . f Final rEnvironmental[ '

,

4

Statement' related' tio- the operation of the ~ Limerick Generating ' .
Station, pp.; 5-116_- 5-124.. Remedial risk-reductI6n measuresL.

- unavailable at Indian - Point duc- to its history of plant operation
may still be availableJfor Limerick.~ ~

'
'

-
; -

.In addition', the'NEPA, APA, and regulatory vioIationalset,
?

~

forth'in: LEA's Brief,,unless' corrected prior to plant ~ operation, willi,
,

firreparably| harm LEA's interest in: lawful decision-making for
'the. Limerick ^ facility.

.

.

Harm'to'~Other Parties

* The granting'of: suspension will not harm the cognizable
.
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4 < ' .-interests;of 'othertparties. . The_only/ party whoselintere'sts may1~

< -

:reasonablyLbeisaid toibe}adversel/ affected byfsuch aLsusoensi5nt

Yet the'oniv such interests ~ah d5'acteh, .

'
' V "would beithe' Applicant. .

are solely.. economic Lin' nature: - concerns .which,T as this1 Appeal '
.

~1 Board has~' expressly 1noted, are'"not withinLthe properfscope of'
.

i~ssues litigatedLin NRC proceedings" ; Philadelphia:-Electrici

' Co. . (Limerick. Generating Station) - ASLB-789, - NRC. -(November ,

5~,11984), slip. of. p.-5|(rejecting.such~ concerns in'the. context;
^

of a stay.of'a-license).
'

.

To the extentithat~such solely, economic-interests-are

: deemed cognizable, LEA submits that the: interest in the: health:
~

and safety of the public must-necessarily. outweigh the monetary!
and private interests of~the utility. Further,'suchLeconomic

impacts to the utility are speculative at best,'becauseithe~

ultimate full-power and.commerical operation of Limerick cannot
,

now be presumed, in the face of extant challenges-to the adequacy

of off-site emergency planning which remain to be litigated as

Indeed, it would be arbitrary and capricious.fo'r th'e Commission
to consider claims of economic harm to the utility caused by a
licensing delay,'yet exclude claims of economic harm-to the rate-
payers and the public occasioned by the licensing of a nuclear
~ facility, which like Limerick, the need for which is dubious at
best. ~If the Appeal Board. intends to consider such claims of
economic harm to the utility, LEA respectfully requests an oppor-
tunity to set-forth the economic harm to its membership and the
public resulting.from facility' licensing and operation.

.
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ahco dition to[ full-powernoperation and}whosetoutcome|c'annot? J .. * '7,

n.$ . +_..i~.' . .gr . . . , . . . . . .

Indeed~,zthe" Appeal) Board-hasspreciselyj
' , ,

~

'
.

d
.

,

, . .., . g.

F ipermissibly'be~ prejudged. .
, . . , _

u . ; . ., - - ~

%w :irejectediaTclaimJtihat evenithe' grantLoff a> low-power fli' enseibeginsiL
~

c
-

m~ .
.

, . .;.. . . ., . .;

theJ" inexorable"Kprocess"to full-power licensure.-1 Philadelphia 7 -,,
-

.7.

,- - , . "

Electric ' Co 2 , ? stipra ,7 slip.' f oy , ip. [52 '
' '

N'

.:
.

x,. , - ,

, . . c. - -
-

s

The Public' Interest 4 -

-
.- -

'The~ requested suspension ~would. serve thelpubliclintere'st,'1
,

.

- because Lit - (1) protects the public interest (in avoiding-undue risk
, ,

{innuclear'powerplantooperation; (2) permits time toffaislyjand'7
.

.

. comprehensively considor risk mitigation Taltornativos' ? (3) avoids;

an !" irreversible ' and;irretriev'able commitment"5 t6 resources' :in . -

the= face of violations of National Environmental Policy-Act''s'afe--'

'
-:

. guards; (4) . protectaithe public interest in principled and_ lawful"
3

decision making.

Wo' anticipate the Applicant's arguments thatitho public - .
,

' interest would be disserved.by any asserted increased costs due :

to delay in testing and commerical operation. -Thoroforo,.wo

reiterate the Appeal Board's-rejection of the'cognizability of
'"a nuclear plant's possible.effect on rates." Idj,. slip, o_p.:p.d5. '

- And,.in:any event, whether the Commission will authorize full
.

-

.

power operation by such time so as to make the suspension' LEA
|

-

croquests a material' factor-in any delay of commerical operation-

impacting rates is utterly speculative; even more.speculativeEis-
:

. . , . . - - - -

'

k . ) J

- --

-5-
.. .

. k.

w .
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(79 - f what ? a'ctual=: significant impact , J if t any ,'7 such a ; delay !mightJ
V \w

'

g- x ,,
.. , , . . .

k *,~ '[actuallk hsvetupon rates -w-
' " '

7. .
-

~ +

n . .
.

..

"

1 _

.
- - - y-_, g

>
.

,
'

-

., . .. .
~

.

-b.
. , . . . ..

. - - r
'

{ . iWhatLis not'-speculativetis the factSthat contaminationLofs -
.

m . <e .. _ , ,
,

~

i
i pla'nt'.csystems- by;;1ow-power. testing willt,make..desighichange
| o--

. .. .. . , .
. . . , .

- . . _ . _ . . . .

p ~ backfitting moreidangerous, ~more '' difficult,i.'andJ more1 expensive, -
, ,._ ,

.

;- , .
.

.

_and may thus; irrevocably shift'a Elose cost-benefitirStio;ag5 instr-'
2 3

:- .

''

-

F- riskKreduction'..
~ '

,

l- ~

t. ,

et i

For all|Shese reasonsk Limerick Ecology: Action,;_ Incl' respect ~
^'

,
.-i

| ' -.

i. fully. requests this. Board.to_ suspend theJ ow-powerLlic' ens'e. granted. '
- -

. , ,,

, - 1 3 ,

s. .. , .

..

to tho ApplicantSpending?:~ adjudication 6f; LEA's*appealion the' '

merits.
-

'

,

e

, , -

|~ |.'.
'

,

t Charles W. .Elliott, Esquire,
i-

l_ 1101 Building'
| - Easton, PA ~18042

'

'

(215) .258-2374

Dated: . November 15, 1984
_
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N,. LNUCLEAR REGULATORY COMMISSION!>. 'i
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R - InLthe Matter? of..-
~

/ )) . "f ).
'

#
#,

b= ' -
"

n- . . , . . , . . . , -

L(
W . PHILADELPHIA ELECTRIC; COMPANY) ) i L Docket 5Nos.D 50-352, J 50-353 -

'

' '

, . < .-
.

.. > . ' : ), .c

i ;; J _(Limerick Generating Station,: ?)
,

'

, _ s

'
. , ,

tUnits;11and12)
m _ F):' >n. . .

' '< < + -

,
,
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,-

7o , CERTIFICATE OF SERVICE
,

,

,

' f
.. LI hereby certify _that copies of| LEA si"Motionjfor Suspension- =

of Low-Power Facility. Operating License NPF-27" dated 1 November 15, o_1984 in the'captionedLmatter-have been served;upon'theifollowing Ic

|
' by-deposit'in.the' United State's mail this 16th day-of November, ,

1984:< ,

z

-

Christine N. Kohl, Esquire Dr. . Richard: F. Cole
~ Chairman,. Atomic Safety and Atomic Safety'and. - -

,

Licensing Appeal Board Licensing' Board
.

U.S. Nuclear Regulatory U.S. Nuclear Regulatory.
.

Commission Commission. . . , ,

Washington, D.C. 20555 Washington, D.C.. 20555 '

Gary J. Edles Dr.' Jerry. Harbour
Atomic Safoty and Atomic,Safoty and
'Licensiny Appcal Board Licensing Board

.

'

U.S. Nuclcar Regulatory U.S. Nuclcar Regulatory i
commission Commission '

Washington, D.C. 20555 Washington, D.C. 20555-

Dr. Reginald L. Gotchy Atomic Safety and Licensing
' Atomic Safety and Appeal Board |

! Licensing Appeal. Board U.S. Nuclear Regulatory;
U.S. Nuclear Regulatory Commission

Commission Washington, D.C. 20555, _

Washington, D.C. 20555|
| Docketing and Service Section

g

| -Helen F. Hoyt, Esquire Office of the Secretary
Chairperson :U.S. Nuclear Regulatory
Atomic Safety and Commisasion

,

;

| Licensing Board Washington, D.C. 20555 l
| U.S. Nuclear Regulatory -

!> . Commission
b ' Washington, D.C. 20555
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1 An' '.; P .i Hodgdon , ( Esq'uire ; / '|- -
|'t + *..

.

+
' ~ '

,
,

n -Zori:G."Ferkin,;Esq._
<

4 , -
..

,+. :L CounselT for'' NRC ' Staf f), ? Assistant. Counsel'' '
'

- e
'*

, ..

Office'of:the Executive' fCommonwealthjof' Pennsylvania'. -
>>

- -Legal: ' Director ' .. Governor's Energy' Council
- m ~<

' *

' '

'U.S;; Nuclear Regulatory' ?1625~N.aFront.Streeti.

# "

20555: '
Harrisburg,'PAi|17102:

~
M

: Commission 1 . ,K %<

Washington,fD.C.
.

' '

' - *

_. iJay.M.sGutierrez,-Esq. -
- 4

Troy:B.iConn'er,JJr. -U.S.-Nuclear:Regulatorys
,

, ,

. Conner.& Wetterhahni Commission'~ ' ' '
.

. .

,1747~ Pennsylvania. Ave ,1N.W. -631 Park = Avenue
. . . ..

.

~

cWashington,HD.C.:20006 King of Prussia,..PA:!19.406_
^

~ Atomic Safety?an Licensingi Angus Love'i1Esq..
- ' Board Panel., 107 East Main Street'.U.S.: Nuclear' Regulatory.. Norristowni PA 19401. + -

'

Commission
. ashington, D'.C. 20555 Robert J.,Sugarman,IEsq.1W

. Sugarman,iDenworth &: ' '.
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