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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

pefore the Atomic Safety and Licensing Board

In the Matter oOf )

)
THE CLEVELAND ELECTRIC 3 Docket NoOs,
ILLUMINATING CO. ET AL, )

{(Perry Nuclear Power fFlant, )
Units { and 2) )
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OCRE RESPONSE TO APPLICANTS’® ANSWER TO OCRE MOTIGON FOR

APPOINTMENT OF BOARD WITNESES
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m

n
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ITntervenor Jhio Qitizeng For RespONnsible

e

cited by

ur

hereby responds t0 the naw arguments and <a
Applicants in their Answer to QCPE’'Es Motion se2kin3 the

appointment Of Mr, George [pennis Eley as the Board’'s witness an
Issue #1é, on Transamerica Delaval diesel generator reliability,

applicants cite Metropolitan Edison Qo, (Three Mile Jsland

Nuclear Station, Unit 1), ALARB-772, 17 NRC 1193, 1267 (1984) as
gxtending the AppPeal Board’s Summer decision, ALAB-$&63, €O
Wwitnesses sought by an intervenor and not just t0 a licensing
board’s sua sponte appointment OF O witness, This case must be
intarpreted in the context Of the situation, TMI at 1247 states
enat "in TMIA’'s view, the Board should have Oappointed
independent experts to assist both TMIA and th& Board in
presenting and understanding the evidencs on Contention 5,' The

\

Appeal Board then stated that the Board was prohibited from

GPPOinting anyone t0 G55ist the i1intery

navr, and the Board’s

L



o

appoinetment oF an
experet t0 assist the Board was limited by Summer,

——————

RAlthough the TMI intervenor’s e@xact request fFOor assistance
1 not r;vcalod. it is apparent from the sentence quoted above
ond from the entire case that TMIA was seeking far more in the
way Of assistance than what OCRE seeks, QCRE does not seek Mr,
Eley’'s appointment to assist QCRE an understanding the evigence;
OCRE merely wants ko ensure that the record on [ssue H1é 15 4
complete reflection of all kechnical evaluations of the TODI DGs.

It is also relevant ¢t0 consider the issue with which TMIA

souUght help, OCRE has attached page 1283 of the THMI case, wWhich

——
reveals TMIA's Contention 5§, Thi& contention hardly compares
with JIscue #1484 in terme OF technical complexity, Thus, while

it might be argued that the TMI intervenpgr was seeking
impermissible intervenor funding, because OfF the wide-ranging
Aassiskance sought On G non-technical issue, that claim clearly
falls in OCRE’s case, where all that 18 sought 13 o complete
r2cord On which t0 base a reasoned and fair Jdecision on G
complex kechnical issue,

Applicants argue that the record can be completed by havang
Seaff and/or Applicant witnesses address *the joargd’'s concerns®,
and presumably, OCRE’s. Thige 15 simply prepcosterous,
ApPrPlicants will not adduce evidence that i1s contrary 0 1t3 Own
interests, And, unfortunately, the NRC Staff also will nok

adduce evidence conerary to fgeplicanes’ ainteresc, This 18



demonstrated by the Staff’'s response in support of RPPlacants’
motion fFOr summary disposition oF Jssue H1G, This i8 Further
demonsterated by Exhibits 11 and 12 of QCRE’'s Response to
Applicants’ Motion for Summary DispOosSition OFf Issue #1&, Which
demonstrate the Staff’s willingness t0 rescind 1ts own
requirements at th2 utilities’ reguest,

Applicants Cclair that the Licensing Board’s technical
expertise will "bear upon a proper resoclution of Jssue NO, le.°*
OCRE certainly recognizes that, unlike most judicial tribunals,
the Licensing Board does posses technical knowledge and
teraining, However, it is not apparent that any of the members
of this Board have expertise in the design and operation of
large-bore, medium speed diesel sngines, especially TODI snganes.

Indeed, the Commission’e rules Of Practice recoanize that
the members of a particular licensing board may not POsSsSess the
technical expertiseg needed to address any particular i1ssue whaicth
the Board may facé. 18 OFR 2,722 permits th2 appointment of
technical interrogators and Special Masters to assist the poard
in matters beyond the Board’s expertise, However, such
assistants are to be appointed from the ASLE Panel, OCRE is not
aware of any members ofF that Panel possessang Mr, Eley’s
sxpErtise,

AppPlicants impPly that Ccross-examination 18 sufficient ko0

ity

ensure completeness oOf the record and to pProcec. QCRE’

ineterests, While a valuable t00ol, Cross-examinataicon 1% No



substitute FOr dairect testaimony, AN adversary watness cannctc be

Forced under cross-examination to perform complex and detailea
caleulations 2,9,, Oon crankshaft design, if the witness had
never done soO Previously,

Applicants attempt to contrast the situations in the court
cases cited by QOCRE concerning due Process with the
circumstances of this proceseding, While it 18 true that QCRE a1s
0 voluntary participant in this proceedingd, i1ts partacipation 18
permitted because it has interests adversely affected by this
proceeding, The cases cited establish that due process 1€ @
right, not a privilege, OCRE 18 no less entitled t0 cue process
than are American Indians facing *‘resettlement and disruption oOF
their community® Or welfare recipients,

Applicants attempt t0 mischaracterize Union Bag-Camp Paper

gorp, v, FTC, 233 F,Supp 440 (SDNY, 1944). That case clearly

gstates *in order for plaintiff to0 prevail in this argument
fdenial Of due progess), it MUst be ShOWN that by reason OF the
Commission’s action, plaintiff was denied the right t0 presant
its @vidence and summon the witnesses OFf its choice,* 237 F,

P at 444, Union Bag is thus applicable here and supports QCRE'S
position, ApPPlicants’ verbionge notwithstandang,

Applicants cite Carolina Power £ Light (Shearon Harr:s

Nuclear Plantk, Units 1 and 2), LBP=-B4=7, 1? NRC 432 (1934), as
*i1nappocsite,* OCRE did not cite this caose because it was nor

clear wherher the intervenar sought the appointment OF che



|
|
-
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witness, However, Applicants’ e&xplanataion of this case
demonstrates that i1t supports QCRE’'s positaon, The Harrais
licensing board interpreted o ComMmisEsion de@cision as requirang
on opponent Of summary d¢isposirion of a radiation health effects
issue to provide new and substanktial evadence challenging the
BEIR ~epore, Using ApPlicants’ reasonmng, the board should have
simply granted summary daisposition if the intervenor did not
present the necessary evidence,

Calling a wiktness sua sponte (Without the intervenor’s requast)
t0 Supply the necessary Proof to deny summary disposition would
seem t0 be exacetly what Applaicants S50 vehemently Oppose -
indirect assistance to intervenors, If the Harris 1icenszing
poard Found it necessary to call its OWwn wikness 0 enszure thart
the record did not by cefault demand summary disposition, then
this Board should also see that the recore an Issue Hls a8

complete €0 that ApPPplicants ao not gain the decision by defaule,

pespectfully submitted,

cusan L, HiQctee

OCRE Represencatrive
8275 Munson Rd,
Mantor, OH 44080
(218) 255~-315%8
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or plant Management thy, must be
ent in-hoyse technica) Capability
Unit | ang clean-up Upi 2. If Me.
i resources, the Board should
Tepohitan Edison has made wirh its
Necessary technica) expertise,
he financia) resources necessary 1o
Up Unit 2 yne
Ns relevan; 1o the resolution of the

N cheating ( Licensinz Boarg
. (unpublished). Supra, a

Nse candidates o the NRC
Ny other Licensee. or NRC.
limited 10 the !ouowmg: the

pril 1980 Category T Make-up
Company, the ATTS mock
€Xaminations a¢ the Special
nclude any other Licensee.

- 3dminisiereq €xam since the

RC response 1o, (he cheating
NRC Examinations.

iKensee's response 1o, chear.
N Issue | above

+ ENCouragemen of. negli.
N in the above mentioned

Involvement jn cheating as
' the Boarg's Order of

Onsiraints on the NRC in-
n the NRC April 198]

| the incident i July 1979

one of the 1wo operators
41 €Xaminationg

CLr1.3, 13 NRC 291,

Licensee Quahfication examinations for licensed Operators ang Candidates for
operator licenses, including the need for Independen; admunistration and grad.
ing of such €xaminatons.

10. The adequacy of the administration of NRC lucensmg €Xxaminations for T™I-)

lerminations on the adequacy of stafling of T™I.| Operations
12 The sulficiency of Management criterig and procedures for certification of oper-
alor license candidaies 1o the NRC with respec: 1o the integrity of sych Cand,.

dates and 1he suﬂ?c.ency of the Procedures wiih respect 1o the tompetence of
such Candidares

APPENDIX ¢

™I Contention 5, ip its final form. lates (LBP-SI-JZ. Supra, 14
NRC . 479

It s Coniended 1hay Licensee has pursueqd » fourse of conduct that is 1n violatian
of 10 CFR 50 57, 10 CFR 5040, 10 CFR 50.36, 10 CFR 5071 and 10 CFR 50 Ap-
Fendix B, thereby dcmonswnng that Licensee 15 not "le(‘hmccll) Qualified 1o~
Operaie TMI Uny | “withoy! Endangering the heaith ang safety of the Public * Thys
course of conduct includes

F] defemng safuy-retaled Maintenance ang fepair beyond the PoInt establisheq
by i1ts own Procedures (see, ¢ & AP 1407).

b dnsregard;ng the 'Mmportance of sﬂuy-rchled Mmainienance jn safely Operating 5
nuclear plang 1n that it

I ldeleteq)
2 Proposed g drastic cyt in the Maintenance budge:,
] ldeleteq)
4 fais 10 keep accurate ang Compiete Mmairtenance records relateq 10 safety
Hems;
has 'Nadequate ang understaffeq QA/QC Programs related (o Mantenance
[} exiensively Lses overtime in performm[ safety related Maintenance
1283
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CERTIFICATE OF SERVICE .

This is to certify that copies of the foregoi
; _ going were served b
deposit in the U.S. Mail, first class, postage prepaid, this s

A da
y of /) -
;3;%333—Tlst be Lol AecH , 1984 to those on the

_:SZZ:DGu 7FijZ::2$Z:

Susan L. Hiatt

SERVICE LIST

| JAMES P. GLEASON, CHAIRMAN
' ATOMIC SAFETY & LICENSING BORRD Texry Lodge, Baqg.
513 SILHOURE DR, 618 N, Michigan St
| STLUER SPRINS, MD 28881 Suite 105
Toledo, OH 43624

BE. Jerry R. Kline
‘Atomic Safety.& Licensing Board
U.S. Nuclear Regulatory Commission

washington, D.C. 20555

Mr. Glenn O, Bright
Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission

washington, D.C. 20555

_Colleen P. Woodhead, Csq.

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Jay Silberg, Esq.
Shaw, Pittman, Potts, & Trowbridge

1800 M Street, NW
washington, D.C. 20036

Docke ing & Service Branch
office of the Secretary
U.S. Nuclear Regulatory Commission

washington, D.C. 20555

Atomic Safety & Licensing Appeal Board Panel
U.S. Nuclear Regulatory Commission
washington, D.C. 20555



