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I. IhTRODUCTION

CASE filed a " Answer to, and Motions R'eprding, Applicants' Motions

to Set Schedule for Briefs Addressing Cygna Phtse 3 Issues and for Expe-

dited Responses" (November 2, 1984) (" CASE's Motion"). CASE's Motion

opposesApplicantsproposal'1/ that the parties identify their positions

regarding the Cygna Phaie 3' Report. CASE's Motion, pp. 2, 4-5. Instead,
,

2/CASE agrees with the NRC Staff (" Staff".) view that the Board should

await the developmer.t of the Staff's po'sition on the Cygna Phase 3 Report
4

before directing the parties to identify issues for litigation. CASE's

Motion, p. 6. However, CASE then suggests that both CASE and Applicants

be perr.itted to file motions for summary disposition on the Cygna Phase 3

Report, as well as "all necessary responses until the issues are fully

! -1/ Applicants' Motions to Set Schedule for Briefs Addressing Cygna
Phase 3 Issues and for Expedited Responses (October E,.19CA)
(" Applicants' Cygna Motion").

-~2/ ARC Staff Re ponse to Applicanti' Potions to Set Schedule for
Briefr Addressing Cygna Phase 3 Issues and for Expedited Response
(October 31, 1984) (" Staff's Cygna Response")..
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expl'ored." CASE's Motion, pp. 8-9. In support of this, request, CASE

contends that this_ procedure would " allow the transfer of information to 3-,

'

continue," identify the issues 'regarding the Cygna Phase 3 Report which -'

,

CASE and Applicants believe to be important, narrow the issues for hearing, .

and expedite the proceeding. Id., pp. 6-7.

The NRC Staff hereby responds to CASE's Motion.

p
'

II. BACKGROUND

The relevant background on the Cygna Energy Services ("Cygna") Phase 3
.

Report is set forth in tca 'NRC Staff Response to Applicants' Motions to

Set Schedule for Briefs Addressing Cygna Phase 3 Issues and for Expedited
!

Respense" (October 31, 1984) (" Staff's Cygna Response"). Following the

filing of the Staff's Cygna Response, as well as CASE's Motion, the Board
.

( issued a " Memorandum (Scheduling of Cygna Matters)" (November 7,1984)

("Cygh.yOrder"). In its Cygna Order, the Board stated that it would .

.

'

: await the Staf f's analysis of the. Cygra Phase 3 Report before deciding

what matters, if any, should be furt'ler litigated. Cygna Order, p. 1.'

However, the Board alse directed all parties to comment by December 7,

1984.(or whatever later date the Staff files its analysis of the Cygna

i Phase 3 'heport) on "the necessity for Cygna Phase IV matters [to be] con-
|

L sidered in this proceeding." H.,pp.1-2. In an informal telephone
'

call, the Board indicated ttat its Cygna Order did not address CASE's
!

Notion, and that the parties wculd have an opportunity to respond to that

metion.
,
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III. DISCUSSION
.

The hRC Staf,f_ opposes CASE's Motion. Contrary to CASE's assertion. - 77_

~

CASE's prcposed procedure permitting the filing of summary disposition !
-

motions (and replies by CASE and Applicants to each others responses) .

will not narrow the issues on the Cygna Phase 3 Report, or expedite this

proceeding. The Staff reiterates the position set forth in the Staff's

Cygna Response that until the Staff has completed its review and developed

its position on the Cygna Phase 3 Report, the Staff will be unable to

assist the Bcard in the development of a comprehensive and ccherent record
.

on this subject. The Staff also reiterates that the overlap of issues

between the Cygna Phase 3 Report, and Applicants' summary disposition

niotions can only result in unnecessary litigation of the same issues in

context of the Cygna Phase 3 Report. Staff's Cygna Response, pp. 3-4.

Under these circumstances, the Staff concludes that the filing of summary

disposition motions on the Cygna Phase 3 Report prior completion of the .

Staff's evaluation would be premature and unlikely to result in expedi-

tious resolution of Cygna Phase 3 issues.

The Staff also notes that CASE implies that it has not yet completed

its review of the Cygna Phase 3 Report, as well as explicitly stating that

its two engineering consultants have been engaged in answering Applicants'

motions for summary disposition. CASE's Motion, p. 5, note 2. If CASE's

representations are true, the Staff submits that any summary disposition

motions filed by CASE cn the Cygna Phase 3 Report would be without the

benefit of CASE's complete review of the Report. Thus, any CASE summary

disposition motions on Cygna Phase 3 Report would be premature, and

possibly result in the inefficient use of the parties' resources expended

|
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in responding to any summary disposition motions, should CASE subsequently

discover in completing its review of the Cygna Phase 3 Report that an _,
,

_

issue it (arlier identified in summary dispositian motion is no longer ..

valid. The Staff concludes that adoption of CASE's proposal will not
,

expedite this proceeding in a reasonable fashion.

IV. CONCLUSION

For the reasons set forth above, the Board should decline to adopt

the procedure urged by CASE in its Motion.
.

Respectfully submitted,

/Gg . hGeary VMizuno
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 15th day of November,1984
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CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CASE'S ANSWER T0, AND :

MOTIONS REGARDING, APPLICANTS' MOTIONS TO SET SCHEDULE FOR BRIEFS ADDRESSING
CYGNA PHASE 3 ISSUES" in the above-captioned proceeding have been served on
the following by deposit in the United States mail, first class, or, as indi-
cated by an asterisk, through deposit in the Nuclear Regulatory Commission's
internal mail system, this 15th day of November, 1984:

Peter B. Bloch, Esq., Chairman * Mrs. Juanita Ellis
Administrative Judge President, CASE
Atomic Safety and Licensing Board 1426 South Polk Street
U.S. Nuclear Regulatory Commission Dallas, TX 75224"

:

Washington, DC 20555
Renea Hicks, Esq.

Dr. Kenneth A. McCollom Assistant Attorney General
Administrative Judge Environmental Protection Division
Dean, Division of Engineering, P.O. Box 12548, Capital Station

Architecture and Technology Austin, TX 78711
Oklahoma State University
Stillwater, OK 71078 Nicholas S. Reynolds, Esq.

William A. Horin, Esq.
Dr. Walter H. Jordan Bishop, Liberman, Cook,
Administrative Judge Purcell & Reynolds
881 W. Outer Drive 1200 17th Street, N.W.
Oak Ridge, TN 37830 Washington, DC 20036

Atomic Safety and Licensing Board Docketing anc Service Section*
Panel * Office of the Secretary

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, DC 20555 Washington, DC 20555

!
!

!

l

., - -



. _ _ . _. --_ -

..

*

.

.

.2-
:

=K
Atomic Saf y'andl.lcensingAppeal Mr. James E. Cumins i

Board Parfel* Resident Inspector / Comanche Peak
U.S. Nuclear Regulatory Comission Steam Electric Station
Washington, DC 20555 c/o U.S. Nuclear Regulatory Comission

P. O. Box 38
Lanny Alan Sinkin Glen Rose, TX 76043
114 W. 7th, Suite 220 -

Austin, TX 78701 Robert D. Martin
William L. BrownMr. Michael D. Spence, President U.S. Nuclear. Regulatory Commission

Texas Utilities Generating Company 611 Ryan Plaza Drive, Suite 1000
Skyway Tower Arlington, TX 76011
400 North Olive Street, L.B. 81
Dallas, TX 75201 Billie Pirner Garde

Citizens Clinic Director '

'

Robert A. Wooldridge Government Accountability Project
Worsham, Forsythe, Sampels & Wooldridge 1901 Que Street, Northwest
2001 Bryan Tower, Suite 2500 Washington, DC 20009
Dallas, TX 75201

Ellen Ginsberg, Esq.*
Elizabeth B. Johnson * Atomic Safety and Licensing Board
Administrative Judge U.S. Nuclear Regulatory Comission
Atomic Safety and Licensing Board Washington, DC 20555
U.S. Nuclear Regulatory Comission '

Washington, DC 20555 .-
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