UNITED STATEE OF AMERICA
NUCLEAR R&GULATORY COMMIESION

BEFORE THE ATOMIC TAFETI AND LIJEASTRG BOARD
3 )
in the Matter cf ) Docket Nos. S5C=444-A
) 50~34c~A
OHTO EDIBON COMPANY )
{Perry Nuclear Power Plant, )
) Unit i, Facllity Operating )
Licanse NO, NPF-58) i
)
THE CLEVELAND ELECTRIC )
ILLUMINATING COMPANY )
THE TCLEDG EDIBON COMPANY )
W {(Ferry Nuclear Power Plant, ) SLBP No. 9164407 <R
Unit 1, FPacility Operating )
License No. NPFP-%8) )
{(Davis-Basse Nuclear Powver )
Statiom, Unit 1, Pacility )
Operating License No. NP¥F-3) )
. )
REPLY OF CLTY OF CLEVELAND, OHIO,
TO ARGUMENTS OF APPLICANTE AND NRC ETAFP
;' WITH RESPECT TO THE ISSUES CF LAW OF THE CAEBR.
Ve RES JUDICATA, COLLATERAL ESTOFPEL AND LACHES
Danny R. Williams Reuben Goldbery
Director of Law Channing D. Strother, Jr.
< June wW. Wiener David €. Hielmfelt
Chief Assistant Director B. Victoria Brennan
¢f Low Goldberqg, Fieldman & Letham, P».C.
William 7. Z2igli 1100 Fifteenth Street, N.W.
Assistant Divector of lLaw Washingteon;, D.C. 20005
City Hail, Room 106 Telephone (202) 463-8300
601 Lakeside Avenue
Cleveland, Ohio 44115
5 T ephone {216) €64~-2000







[ITARY SRR T

TABLE OF CONTENTS

I"TRODUm‘ION..ll‘ono'li.o.lo'...-‘clol-ooll't.t.

Il u"'OPTHECASE.!GIOOOQIIt.oll‘o.ib..t't!'

IIQ RESJUDICATA'..'I'....I.'.'l.l.'l..ll.lll..

I II . comeL ESTOPPEL L I T R I L B O B B
Iv . MCHES CEE R T I T A R I I T R I I I L I I I N
COMCLUS IO” I I I e I T I I A I A I I N A B A A A A N R R R R L R

APPENDICES

Appeandix 1, An Executive Summary of the Results
of the Review of Costs of the Perry Nuclear

PONEY PRIt s var s naeesssssdntniss RN P

Appendix 2, CEI Press Release of March 23, 1983,

entitled "Perry Budget Revised"...........

Appendix 3, CEI Press Release of January 23,

entitled "CAPCO NEWS RELEASE"...... yeas e .

1980,

11
11

19



Court Decisions:

Alabama Power Co. v. Nuclear Regulatory Commission,

692 F.2d 1362 (11th Cir. 1982), cert. denied,

464 U.8. 816 (1983) . ccscvvsanvssessssssnsssnsssncsncs 11l
Astoria F.S. & L. Assn. v. Solimino, U.s.

115 L.BA.24 96 (1991) ccvvvevoscnsscasnsvessscssnssns ;6
Power Rearctor Develop. Co. v, Electrical Union,

367 U.8, 396, 6 1..Bd.2d 924 (1961).:vcvvvsssssnacsca 7
feacoast Anti-Pollution, Ete., 7., NRC, 690 F.2d 1025

O T R T U S S PR IR I SRR 7

Commission Decisicns:

Alabama Power Compary (Farley), 7 AEQ 210 (1974),
remanded on other grounds, CLI-74, /7 AEC 203
(I1PTH) s s vavnanasassesvssansan Saseredas e ehns

Houston Lignt and Power Co., (Scuth Texas) 4 NRC 571
(1976), rev'd. on other grouands, 5 NRC 582 (1977)... 7

Public Service Co. of New Hampshire (Seabroaok Station,
Units 1 & 2), LBP-89-3, 29 NRC 51 (1°89;, aff’'d.

ALAB=-915, 29 NRC 427 (1989) PEER- G r G S S S
liiscellaneous:
Finding of No Significant Change, 48 Fed. Reg.

RERNS: EERB R ¢ 47532 05505 5 VT R R T BB 46 e 4w 17
NuReg=-1350, Vel 3. (1991), NRC Information Digest

1091 BAILION, Relic DLIVE. o 456000 6000500860804 00548 i3

1% =



UNTTED STATES OF AMERICA
NUCL¥AR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket Nos. 50-440-A
50=346-A
OHIO EDISON COMPANY
(Perry Nuclear Power Plant,
Unit 1, Facility Operating

License No. NFF~58)

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY
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Unit 1, Facility Operating
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REPLY COF CITY OF CLEVELAND, OHIO,
TO ARGUMENTS OF APPLICANTS AND NRC STAFF
WITH RESPECT TO THE ISSUES OF LAW OF THE CASE,
RES JUDICATA, COLLATIRAL ESTOPPEL AND LACHES

To the Honorable, the Members of
the Atomic Safety and Licensing Board:

In its February 7, 1992 order, as amended on March
20, 1992, the Board granted the City of Cleveland (“"Cleve-
land") the opportunity teo reply to any responses by other
parties to arguments raised by Cleveland respecting law of
the case, res judicata, collateral estoppel ard laches in

!

Cleveland’s cross-motion for summary disposition. Only the

Applicants (“OE", "“CEI" and "TE") and the NRC Staff



("Staff") have filed responses on these issues.ll Appli~
cants and Staff challenge the applicability of any of these
preclusion doctrines. In this reply, Cleveland addresses
their arguments and shows that their arguments are not

valid.

INTRODUCTION
A basic concept of all preclusion doctrines--
law of the case, res judicata, ccllateral estoppel and
laches~~-is that a losing litigant cannot cbtain another bite
at the litigat.un apple with respect to issues raised and
decided, or that should have been raised by the litigant, by

simply bringing a new action., As the Supreme Court stated

in Astoria F.8. & L Assn. v. Solimino, u.s. _____, 115
L.Ed.2d 96, 104 (1991):

(A} sound and obvious principle of judicial
pelicy [is] that a losing litigant deserves no
rematch after a defeat fairly suffered, in
adversarial proceedings, on an if-ue identical
in _substance to the one he subsecg .ently seeks
to raise. To hold otherwise would, as a gener-
al matter, impose unjustifiably upon those who
have already shouldered their burdens, and
drain the resources of an adjudicatory system

i/

Applicants’ responses to these issues are included in its
reply to Cleveland’s and other parties’ cross-motions direc-
ted to the so-called "bedrock" legal issue. Cleveland does
not address Applicants’ response to Cleveland’s arguments
related to the "bedrock" legal issue only because the Summary
Disposition Schedule, as am:.nded, does not authorize a reply
by Cleveland. Cleveland will respond to Applicants’ reply to
Cleveland’s cross-motion addressed to the "bedrock" legal
issue at the oral argument to the extent that the time allo-
catea Cleveland permits.

e



with disputes resisting resolutiorn. See Park-
land Hosiery Co. v. Shore, 439 U.S8. 322, 326,
8 L.Ed.2d 552, 99 8.Ct. 645 (1979). The prin-
ciple holds true when a court has resolved an
issue, and should do so equally when the issue
has been decided by an administrative agency,
be it state or federal, see University of Ten-
nessee v, Elliott, 478 U.8. 788, 748, 92
L.Ed.2d 635, 106 S.Ct, 3220 (1986) which acts
in a judicial caparcity. (material in brackets
and emphasis supplied)

As aptly described by Staff (NRC Staff’s Answer to
the Motion for Summary Disposition of Intervenor, City of
Cleveland at 5-6 ("Answer")) Cleveland in its motion at 65~
66 correctly described the argument made by Applicants in
the prior proceeding:
Applicants took the position that there must be
a finding of cost advantages offered by the
nuclear plants in order for the Licensing
Board’s analysis of a "structural nexus" to be
valid.2/

Applicants strain to obfuscate the fact that they advance

here the same argument they previously made (see, e.4y., Ap-

plicants’ Reply at 17-18 ("Reply")). The fact is that

2/

Applicants’ (Reply at 94, n. 220) attempt to blur the issue
they raised below by lengthy guotation of an Appeal Board's
general description of Applicants’ previous nexus arguments.
The quotation indicates that Applicants argued in the prior
stages that the proposed conditions had no "nexus" (i.e., no
"relevance" and "no connection") to "activities under the
license". The quotation, however, does not reveal the spe-
cific arguments previously made by Applicants that are rele-
vant to the present bedrock issue. Among those nexus argu-
ments previously made is the £ «» argument that they make
here. Applicants necessarily . . r each nexus argument,
jointly and severally. Thus, they, lost the very argument
made here. Applicants’ guotation of a general description of
their previous positions cannot be allowed to abscure that
fact.



Applicants previously argued that, in order to reach issues
of anticompetitive structure and acts, the Commission must
first find "cost adventages offered by the nuclear plants."
(Applicants Appeal Brief, pp. 126-127 and n. 147).

In this strenuous effort to obscure the fact tha+*
they argued to the Appeal Board that there can be no valid
nexus determination unless it is first found that thcre are
cost advantages offered by the nuclear plant, Applicants
have argued that their previous argument was different in
degree and kind from the argument they now are making (Reply
at 97). To support the claim of difference in degree and
¥ind, they point out that they argued to the Appeal Board
that even if this necessary finding of cost advantage is
made, no antitrust conditions are needed because the munici-
pal electric systems will share the cost advantages. De-
spite Applicants’ claim that "Cleveland pejoratively dis-
torts Applicants Appeal brief", the fact is that Applicants
in the Appeal brief (at 126-127) clearly argued that no
nexus could be found unless it is first found that there is
cost advantage. Applicants relied on their antitrust wit-
ness, Dr. Pace's testimony, that absent a cost advantage for
nuclear power there can be no nexus--no antitrust conse-
guence (Applicants Appeal Brief at 127, n. 147). That is
precisely Applicants’ argument today, having also submitted
an affidavit to that effect from Dr. Pace in a letter re-

sponse to the Department of Justice’s ("DOJ") advice letter



of June 13, 1990 recommending dismiussal of the applications.
(Letter dated July 24, 1990 from counsel for Ohio Edison to
Thomas E. Murley, Directur, Office of Nuclear Reactor Regu-

lations.)

I. LAW OF THE CASE

Staff (Answer at 2-5) and 2pplicants (Reply at 105~
0&) argue that the doctrine uf the "law of the case" cannot
apply here because the Licensing Board has determined that
"notwithstanding a similar docket designation, this pro=-
ceeding is separate and apart from the earlier .ommission
antitrust proceedings regarding Davis-Besse and Perry that
resulted in the licenze conditions now at issue," quoting 34
N.R.C. 229, 244 n. 43 {(1991). Whether or not this proceed-
ing is "separate and apart from the earller proceeding"” for
proceaural purposes, it cannot be sc considered in applying
the “"law of the case" doctrine witn respent to Applicants’
nexus/low cost contentions or any other substantive issues
which had been decided in the prior stage of this action.
For instance, Chairnan Miller recognized, and Applicants

apparently recoqnize,l/ that the determination that Appli-

3/

Applicants attempt to drift back and forth on the issue of
whether re~litigation by them of anticompetitive structure
the markets and anticompetitive acts by Applicants is pre-
¢luded. While Applicants have made it clear that the "bed-
rock" issue is to be decided on the assumption that Appli-
cants’ anticompetitive conduct foupd by the Bocards persists
(PHC Tr. at 155; CEI and TE Joint App., p. 6, n. 8), on rep
(at 27) Applicants boldly claim to the contrary that there
{continued. .

of
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cants’ anticompetitive acts were grounds for the antitrust
license conditions "became law of the case" when the previ-
oue Boards made their rulings. September 19, 1991 Prehear-
ing Conference, Tr. 150-51 (specifically at 151, line 2),
collogquy between Chairman Miller and Ms. Charnoff, Ohio
Edison’s counsel.

The judicial policy underlying any preclusive doc-
t-ine is, as already noted above, that losing litigants
cannot bring a separate action to avoid the adverse determi~-
nation "on an issue identical in gubstance to the one he
subseyuently seeks to raise." (emphasis supplied) Astoria,
supra, 115 L.Ed.2d at 104. Applicants have brought a new
proceeding to attempt to re-litigate what was litigated
before (or what they should have raised previously). To
designate this proceeding as a different proceeding for
purposes of the application of "law of the case" wculd be
si »ly to encourage the bringing of multiple proceedings by
losing litigants to further their hope that earlier, ad-
verse, final determinations could be avoided. This would
not be good law nor proper jurisprudence.

Applicants allege (Reply at 106) that this Board’s
viev that the applications initiated a separate proceeding

is consistent with past NRC determinations, citing Public

A

3/(...continued)

"emphatically is not [any pasis] for assuming that Applicants
would k2 . ., . inclined"” to act anticompetitively.



Bervice Co. of New Hampshire (Seabrook Station, Units 1 &
2), LBP-89~3, 29 NRC 51, 53, n. 6 (1989), aff’d. ALAB-915,
29 NRC 427 (1989). As Cleveland pointed ocut in its cross-
motion far summary disposition, not all of the NRC's licens-
ing boards are of that view even if such a determination of
separate proceeding was determinative {or purposes of appli-
cation of "law of the case". Cleveland cited (at 68-69),
Sruth Texas (Houston Lighting and Powexr Co., 4 NRC 571, §7S
(1976), rev’'d on other grounds, 5 NRC 582 (197%), and Farley
(Alabama Power Co., 7 AEC 210, 21%, n. 7 (1274), remanded on
other grounds, CLI-74, 7 AEC 203 (1974).

Contrary to the attempts of Staff (Answer at 3-4)
and Applicants (Reply at 106, n. 249) to dismiss the views
of the Licensing Boards in South Texas and Farley because
the decisions were either reversed or remanded on other
grounds, the fact is that neither the reversal nor the
remand in any degree undermined the holding of the Licensing
Boards that the construction permit and operating stages of
the process are not two separate proceedings. They are two
stages of the =ame "cause of action".

The courts recognize that there is a single proceed-
ing, albeit one that contains sequential stages. The courts
have interpreted the AEA as establishing:

a two~stage process for approving the construc-
tion and operation of nuclear power plants:
first, before construction of a plant may be-

gin, the Commission must issue a construction
permit; second, before the plant may begin



operations, the Commission must grant an oper-
ating liceuse. (citations omitted) Seacoast

Anti-Po)lution, Etc. v. NRC, 690 F.2d 1025,

1026 (D.C. Cir. 1982).

In Power Reactor Develop. Co. v. Electrical Union,

367 U.8. 396,

Court said:

405, 6 L.EA.24 924, 930 (1361), the Supreme

it is clear from the face of this statute [re-
ferrirg to the AEA) that Congress contenplated
a step~by~step procedure. First, an applicant
would have to get a construction permit, then
he would have to construct his facility, and
then he would have to ask the Commission to
grant a license to operate the facility. (ma-
terial in brackets supplied)

Continuing, the Supreme Court reviewed the implementing NRC

regulation and found confirmation of its interpretation of

the statute in the regulation, stating (367 U.S. at 407, 6

L.Ed at 931):

(T)his regulation, obviously, elaborates upon
and describes in fuller detail the step-by-step
licensing procedure contemplated by §§182 [Li-
cense Applications] and 185 [Construction Per-
mits) (material in brackets supplied).

Staff also seeks to distinguish the South Texas case

because that
(Answer at 4)
South Texas,

follows that

Hampshire is

case did not involve an amendment of a license
. If that is a valid basis for distinguishing
and presumably, Farley, then, ol course, it

Applicants’ reliance on Public Service of New

of no precedential value rince that case did

not include an amendment.



11, RES JUDICATA

As Applicants concede (Reply at 92) the doctrine of
res judicata precludes re-litigation of a cause of action
that was or could have been r=ised in a prj proceeding.
Applicants also concede that whether the amendment consti-
tutes a separate or the same proceeding is irrelevant to the
application of this doctrine.

As they do with respect to law of the case,
Applicants deny that they raised tne same argument previous~
ly. Cleveland has already shown under the discussion of the
"law of the case," supra, that the same “cost advantage"
argument that Applicants now make was advanced and disposed
of in the prior stages of this action. The cause of the
instant acticn, i.e., the cost of Applicants’ nuclear power,
is res jiudicata. Applicants recognized that the doctrine of
res judicata precludes matters already resclved as well as
those which could have been raised and resolved ir the prior
stage. Applicants therefore arcie (Reply at 98) that they
could not have argued the bedrock issue because actual costg
were not available in the prior proceeding, only anticipated
costs were available.

This argument is absurd. As far as the construction
permit ‘s concerned, if the existence of actual costs were
essential at the coustruction permit stage, there could be
ne issuance of a construction permitl Obviously, at that

stage estimated corts are all that arc available and re-
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guired for lawful exercise of the NR(C’s authority, and
similarly the estimated costs are sufficient for the submis-
sion by Applicants of their contentions, including the
bedrock issue. Further, actual cost was available to Appli-
cants at the operating stage as Cleveland shows, infra 13-
16. Although Applicants could have again raised the cost
issue at the operating license stage, based on the actual
cost data available at that time, Applicants took the posi~-
tion that there had been no significant changes since the
issuance of the construction permit; that what Applicants
now characterize as the "dramatic" (Reply at 100) increase
"in the cost of genera.ing nuclear power relative to the
cost of generating non-nuclear power" after the construction
permit issuance was not siqnificant.il Clearly, Appli-
cants wished to avoid an antitrust review at that time.
3taff argues that changed circumstances provide an
exception to the application of res judicata but staff does
not show that there are relevant changed circumstances.
Staff only argues that "changed factual circumstances may be
present here" (Answer at 7; emphasis supplied) and that the
¥ adrock" issue represents an "undeveloped frontier of law
and policy"™ (Answer at 7; cee also Reply at 100). Staff’s

speculation is insufficient for the exercise of any discre-

Applicants take a contrary position now, arguing that this
"dramatic increase . . . constitutes a ‘significantly changed
circumstance.’" (Reply at 100).
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tion. Moreover, as Cleveland shows, infra 12-16, the factu~-
al changed circumstances were known to Applicants and were
represented, contrary to Applicants’ present contention, as
not significant. As for Staff’s description ¢of the issue as
an "undeveloped frontier of law and policy", the issue is
neither the undeveloped frontier of law nor of policy.

Alabama Power Co. v. Nuclear Regulatory Commission, 692 F.2d
1362 (11th Cir. 1982), cert. denied, 464 U.S, 816 (1983).

IITI. COLLATERAL ESTOPPEL

Applicants conceds that whether the present proceed-
ing is a separate or thn same proceeding is irrelevant in
the application of collateral estoppel (Reply at 92). What
is important is that the issue was actually litigated and
was material and relevant to the disposition of the outcome
of the earlier action (Id.). Cleveland has already shown
that the issue was actually litigated, supra 2-5. As for
its disposition being necessary to the outcome of the earli-
er action, the disposition of an issue that challenges the
NRC’s authority to impose antitrust conditions was obviously

necessary to the outcome of the action.

IV. LACHES
Applicants argue (Reply at 108-109) that Cleveland
has failed to show unreasonable delay and undue prejudice to
Cleveland which are necessary elements for the application

of the laches doctrine. Applicants purport to support that






stage at the latesct.

As for Davis~Besse Unit 1, Applicants are silent as
to those dates because the CEI and TE joint application
filed in May 1988 w.th respect to that unit was even more
egregiously and unreasonable delayed. The actual cost of
Davis~' esse Un‘t 1 was known to CEI and TE substantially in
advance of May 1988. The Davis-Besse construction permit
was issued in March 1971. its operating license was issued
in April 1977; and it was in commercial operation in July
1978. NuReg=1250, Vol, 3 (1991), NRC Informaticn Digest
1991 Edition, K.L. Jlive. The CEI and TE application was

filed eleven yL.rs after the issuance of the operatina
license, and ten years after commercial operaticn,
Returning to Perry, contrary to Applica ' 4’ asser~
tion, it was not necessary for Applicante to wait until
Perry went into full production to file ite application in
order to have evidence of actual cost data. In fact, they
filed the application in September 1989, two months before
commercial operation which began in November 1987, Actual
capital costs admittedly (Reply at 77) were available with
completion of the construction phase, i.e., prior to 1984.
Staff argues (Answer at 8) that Cleveland has failed
to make any showing as to when the costs of nuclear power
actually increased beyond the costs of electricity from
alternative sources such that Applicénta snould have re-

quested suspension of the antitrust conditions earlier.
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Stati, hovever, states that "if there had been an undenjiable

: and continucus trend upwards in the cost of nuclear power

1 such that the ‘bedrock issue’ would have been ripe for

‘ adjudication earlier (wan.ch Cleveland hes not demonstrated)
then laches may warrant more ser.ous attention". Cleve~-
land’s answer filed in February 1988 in opposition to Ohio
Edison’s application establishes from Applicants’ own re=-
cords that there was an undenjiable ard continuous trend
upwards in the cost of nuclear power such that the “"bedrock
issue" would hav been ripe for adjudication earlier, many
years earlier, than September 1987,

Appendix B (attacliied as Appendix 1 to this Reply) to

Cleveland' s answer to OE’s application discloses that the
total cost of Perry Nuclear Project Plant (PNPP) Units 1 and
2 at Februws.y 1973 wvas estimated to be 5i.234 billion. At
August 1977 the estimated cost had increased to $2.127
billion. At January 1979 it stood at $2,.552 billion. At
April 1980 it was $3.890 billion. At October 1981, the unit
cost of Unit 1 alone plus common facilities stood at $2.150
billion. At May 1983 the estimated cost of Unit 1 plus
common facilities stood at $2.770 pillion. By September
1384 it vas up to $3.945 billion and through December 31,
1985 it was $4.153 billion, exclusive of CEl's estimated
additional project costs, including AFUDC (allowance for

. funds used during constiruction; more‘simply interest during

construction), which would accumulate at the rate of §2

R L I S U ————— - . - — R e e e o e S P A ——— -— R——






Another event cited by OE which it alleged in its
application for suspension of the license conditions was
adverse economi: conditions such as inflation, high interest
costs and reduced growth rate in the demand for electricity
which emerged in the mid 19708 (OE Applicatlion at 65; see
also Reply at 100-01). All of these factors were considered
by the Director of Niclear Reactor Regulation in his 1983
finding of No Signifizant Change “or Perry Unit and were
deternined not to warrant further antitrust review (See
Staff Ruoport at pp. 26-29).

In jts March 1983 press release referred to above,
CEl pointed cut that interest costs associated with con-
struction of the project had increased. In a January 23,
1980 press release (Appendix D to Cleveland’s February 1988
Answer to OE’s application for suspension of the antitrust
license conditions, attachec hereto as Appendix 3), announc=
iny the cancelled construction of Davis-~Besse Units 2 and 2
and the 1260 MW Units 1 and 2 of the Erie Nuclear Plant ard
the delay in construction of Perrv Unites 1 and 2 ard the 8233
MW Beaver Valley Unit 2, among other things, the decrease in
the average yrowth of electricity demand from 3.3 percent to
2.8 percent, was singled out as the culprit due to a slow~
down in industrial growth, the increased availability of
natural ~as in the service area and customer conservation
efforts (1d, at p. 3).

OF could have raised all these events and their
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consequences at the operating license stage. It did not.
Instead, its position was that no significant changes had
taken place subsequent to the antitrust review at the con~
struction permit stage because OE wanted no additional
antitrust review. On November 23, 1983, the NRC published a
notice in the Federal Register (48 Fed. Reg. 52992-91) of
the Director of the Office of Nuclear Reactor kegulation’s
initial finding that no significant antitrust changes had
occurred. In a letter to the Dir.cva, 42 ¢! March &, 1984,
CEl’s counsel riguested that the . /<i:' . ~:1 , of no
significant crznges be made the Directu: s finsl dutermina~
tion., It was so made.

As for comparison to alternative sources of power
that the Staff says should be shown, Staff overlooks the
fact that, for purwoses of this aspect of the proceeding, it
is assumed that the cost of the nuclear power is in excess
of alternative sources of power in the relevant market
appropriately measured and compared.

Thus, the "bedrock" issue now raised could have aad
should have been raised at least a decade ago and is now
time-barred by the equitable doctrine of laches,

Finally, Applicants argue (Reply at 109) that Cleve-
land has not established that it suffered prejudice as a
result of the alleged delays. In support of this allegation
Applicants, citing a newspaper article in a City of Cleve~

land newspaper of April 12, 1992, allege that Cleveland has
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anr, agreement which assures Cleveland of the continuation of
the antitrust license conditions "in effect without regard
to their imposition by the NRCY", Cleveland has no such
agreement. There is an agreement between AMP-Ohio and CEl
and TE but OF is not a party to the agreement and, of
course, is not bound by any of its provisions., Counsel for
Cleveland have secured a copy of the agreement which on the
first page is stamped "Confidential." Counsel understand
that the agreement, executed on October 18, 1985, has not
been filed with the Federal Energy Regulatory Commission as
required by Part I1I of the Federal Power Act and that com-
mission’s regulations. The wheeling provision in the agree-
ment is pnot the same as the wheeling rights Cleveland has
under the antitrust license conditions. 1In fact, the wheel-
ing condition in the agreement includes a restraint on the
wheeling rights which, in the opinion of counsel, may vio=-
late the antitrust laws. That may explain why Applicants
did not submit the contract and chose, instead, to rely on
an unattached newspaper atory.ﬁl

Equally unreliable is Applicants’ assertion (Reply
at 110) that vhatever actions Cleveland took in reliance on

the antitrust license conditions were taken with full knowl-

If as Applicants argue elimination of the license conditions
will not affect Cleveland’s rights to wheeling, etc. even if
the antitrust license conditions are eliminatea, why have
Applicants expended time and expense in a strenuous effort to
eliminate the license conditions?
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edge that the conditions could be terminated or suspended
for a variety of reasons. The Board is well aware that
Cleveland’s position has consistently been that the condi-
tions are not subject to termination, suspension or amend-
ment. Further, the conditions themselves invited reliance
by Cleveland in the form of extenslve capital expenditures
for interconnection, transmission and distribution facili~-

ties,

CONCLUSION

For each and all of the foregoing reasons in Cleve~
land’s cross-motion for summary disposition and in this
reply Cleveland’s motion for summary disposition should be
granteda, Applicants’ motion should be denied, and the appli-
cations should be summarily denied. The NRC’s authority to
impose and retain antitrust license conditions is not depen-
dent on the nuclear power being low cost. The NRC’'s author-
ity to impose and retain antitrust license conditions de-~
pends only on antitrust activities of the Applicant having a

nexus to the license. Further, Applicants’ applications are



barrod by the law of the case, res judicata, collateral

estoppel and laches.

Respectfully submitted,

Danny R, Williams
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PUBLIC UTILITIES COMMISSION OF QHIO

AN EXECUTIVE SUMMARY OF THE RESULTS
OF THE REVIEW OF COSTS OF THE PERRY
NUCLEAR POWER PLANT

TOUCHE ROSS & CO/NIELSEN-WURSTER GROUP/
CHAPMAN & ASSQCIATES
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project cust and schedule.

- COST AND SCHEDULE HISTORY

A-2

Over the duration of PNPP, there have been twelve (12) estimates
Total project cost estituates increased from

$1.234 billion in February 1973 for the total project (including Unit 2) to
$4.153 billion® (excluding Unit 2) as of December 31, 1985, The commercial
operation is not anticipated prior to fourtn quarter, 1986 for Unit 1. The
folluwing table summarizes these estimates:

Number Estimate Date

1
2

12
13

2/73
10774
6/75
8/76
8/17
2/18
1779
4/80
10/81
5/83
4/84
9/84

12/85

Total Cost)
($_Billion)

1.234
1.444
1.547
2.023
2.127
..
2.552
3.890
2.150
2.770
3.470
3.945
4.153°¢

PNPP COST AND SCHEDULE ESTIMATES

In-Service
Date (Unit 1)

Project
Basis

Total Project
Total Project
Total Project
Total Project

Total Project

Total Project
Total Project
Unit 1 & common
Unit 1 & common
Unit 1 & common
Unit 1 & commeon

Unit 1 & common

4/79
4/79

6/80 -

12/81
12/81
12/81
5/83
5/84
5/84
5/8S
12/85

12/85

* This figure represents the expenditures incurred through December 31,
CEl estimates additional project costs, including AFUDC, to

accumulate at the rate of $2 million per day until the plant is in-service

1985.

** The February 1978 definitive estimate of $2.125 billion prepared by GAl

was never officially adopted by CEL
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FOR RELEAST VEIZEWY,
JILRCE 23, 1633, B a.x.

mnmmrsv:sm

The Clevelend Dectric Mlsdnating Comesy todsy emnouncel & revision

completion o? the Ferdy Generetile Fiasst Project.

in the esiinetel cost of
fimeted to COBY $3,6 villiezn, &5 ipsreess

Eogiceeriif esh construsties gexe DOV €

o? $370 =illlion S¥OS eerlier estimates.
perey 48 ¢ joimt project of 300 (Cenired Avet pover Coordinetion Groz)

veden (nelules cgx, O=io zalson Lod 4%8 vholly-ovned gpsidlesy, Pennsrivesie

Fower, Toleso fiigoz end Daguerne 1465%.
1= edfitwion %0 +'ne constructios budget, CZI s 4% {nterve. e8¢ re atel
ebd et lenst $1.6 ¥illdoez, for ¢ tood estizetel cost of $5.2

costs of funds DeY

piilion, Tae previous sotel, estizated o 1980, ves $ villies.

legs week, CEI ennouscet & GelzY of up to one year in pleas 0 load fuel

&t ParTy V=it 1, ith that sctivity now predictet %o taxe place 4n late 1954,
e $1.6 Billion dpterest 45 besed o0 el gting trestmest of interest

chisrges es provided uaGer Oule Jav and Public Urildties Coxassion of Ohio (2020)
minge. Proposed legiglation 4p the Onio Lech sleture eould incresse interest

eherges o3 PerTy by as mach 66 $L00 willion.

CEL seys the revised schedule and ipereesed cost of the Terty Project L8
toe result of Lamlanectation of regulaiory reoul rena e that effect toe finel

degigr ent eangiruction activities, A1 cuc.lcc..r pover nlents under coastructios
v et Teciad by thege cosdivions re a1 tioe schedulet ené Yuaierl

-Yar . X #
- e 1\‘.,'“"“.
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. 1-‘)
oy Bablis Information Deparinent
The Cleveland acC"‘c Liu=ineting Cezpery 622-9500, Ext, 27
F. 0, Box 5000, Cleveland, Ohio LLiOL Cr 623-10%0 (¢L-:a-- snane)

FOR RULOAST VOONISONY, Al
JCNATY 23,71550

CAPCO NEWS NE EAST

The Compenies in the Centrel Area Power Cosrdinsting Group (CAPCO) todey
enaountes 4he terminstion of plons to build Jour additional nuclear usits presently
in the desicn stege. The estimated cost o build those units wes $7.3 billion,

dovever, sonsirusiion wvill continue under en extended schedule on two sucleer units

pesr Josth Fesry, Ohio, and enother st Shipringport, Penasylvania,

"

e semein eoavinced e ter considering all ol the options, tzst nuclesr
power is ¢ sele, economicel and envirouventslly superior method of genereting
elestrizise” seid the statenent issued by Robert H. Ginn, Fresicdent ol the
Cievelend Ilectric Illuminating Cozpeny, Justin T, Rogers, President ol Okio
téison, J:%a F. Willismson, Cheirman of Toledo Edison, and Joha M. Arthur,
Chairmen ¢ iusussne Light Cozzeny, "Accoréingly, we are completing three nutless
R seéy well elong in eonstruction,”

itarding to the CAPCO chief executives, the estimeted detes Jor compietiing
the three CANCD nuelear units now under construsiion have been extended between
12 ané 36 nonths, Unit 1 et the Perry Nuclear Fover Flent pear Rorts Ferry, Otlo
wug been rescheduled from YMey 1683 to May 1684 Unit 2 et the Beaver Valley Fower
Station et Snippingport, Fennsylvanie from May 1954 to May 13856; and Uait 2 et the

Sersy Flant Jroz Uay 1985 to iiay 1988, Constructior of these units range from 32

to 52 par cent corplete. The new targel dates rellert ¢ more realistic time lreae

‘o the sarsiruction and licensing o nuclesr Plantic,



Pumss

.
* .

spapeniss EapLRitea, oAt paliiissl end rejwaetory witersieinties
yooeesdns St utare 2908t imglisn 60 Auziedr Fiaris hat intensities Jollowing
‘ie geviient 3. Lrree idde Islend, luslesr construttion schedulel Juriher ir
the Juture curries grester unzertainiy of eventusl cost, In spite ol our
aniesions sesarriag ausletr pouver, tals uncerielnty has sompelled the CAPIU
Sonpenied Lo tesminete toose nuclel - units not yes under e2tual constructiion in
ssder Lo reddse Lhe Sutuse costs to ocur customers and shareowmers,” they said,
“misse fesirions are ot without ris’s,” the jJoint stetezent seid, “lecision
wgds wate <41 2. est sdesuasy of electrizal supply 4in the Tuiture, The comperies
sre pouseracd phout the relisbility of electris service to their customers in the
#i11 0% & sasisdariy by the 1390's, These conternt ore being continuelly

pii~ecsed ag cech omman’ manitors the grovth in cusloner dezané in relation 1o

eugasise. " nne encouti ves coniinued,

i T |
-

The CLIT0 Cozpenies' piens for 900 ! ench of the Units 2 enc 3 et the

LT

LaviseDesne liuclerr Pouver Ut2:ion nesr Fort Clinton, end the 1250 ¥ eath of

ihe Trie lusiess Plest Uaita o ond 2 st & site nosth o Berlin Heichts, eall

¢ uesiga stege, were termineted,

o4

gresenidy 48 1

tne LJ9C Compeniese.Cle.eland Rlectriz Llluninating, Duguesne Light,
vate 2£izon, Jeanarlsesie FPover, erd lToletyu Edison--rerve scome 2.5 million
susioners {5 en industriz) crescont s northern end central Ohio and westiern
Tennsylienic. The revised projected rete 0. growvih in cusioner densnd for
tlectricity Jor the S/PCO Conmpanies in the 1950's is in the range ol two to
four per cent edch vear,

The siaiement slso ennounced another decision reached by mezbers ol the
AICO Croup, '"he Tleveland ectirie Niumineting Compeny (CEI) w41l dncrease

its oomerghip share in the Perry Plant, novw vell alang in constryetion, CEL;

(:.3"_"-' e )



Mo s earh ¢
5 T AL e
. e
f b1, 6 &
(e VA
merehin 1 14
+
(v o8l {
-« thae B \f
- enmsyv.il mnie,
'
§3 "
’
’ :. " .} ¢
v ¢ Ve
“ Yoeiso .
vear, A re i nenge
' ' '

'

.

bl
-

R

;
2

Oue P

3]

~h
]
N

.
.
-
‘
]
.



ST pu b Eegy gk |

.

b . P ) - 4 . . * 4 "o * - .
! B0 e st 10 R & PEdL RN as o, -,75:" sreeths, Cinn ok

e gur pUSnaLE? O % jaireased stare o) Lot Ferry Maest, Our ceneretling fegeiit)

A1) N Spoviimtel] 0L sejoietts By 1990, e are corlident Lhet this dncrersesd

Jenerating seivsity will pro < e sdesuste supplies o elect taity in our service eree

vhpoasn A700."

Lesou dns to The =syu«iasting Compeny, ell o «ae decisions mede Neove ceuse’

it 1%

asnt dpmeel resision in sl =oastmuetion wudget., Tae predous construstion budges

-

e ‘ioe yesr 1072 ts 1523 ver $1.7 vilidon, Prior to the decisions belng

"
~ -
.- o - -

o>

ek g gdditionsl one yeer's inristion, the 1980 to 1964 construstion

made ol wLSA

cme aetiapied 1o he Hi.0W wii‘don, Termination 6. the Jour Juture nucLesr

amtas gms g enpion 5 Nt consiruction schedules o 4he three others results in &

LT camsLrniiey wuigel for 1360 through 1604 estineted to be some«nat less tnAn

| ¢ 1,7 billlen. Tae nompany piens to detell its 1060-19BL construstion progras e

mve Iilu=imating Company also seid 14 44d not expect 1o ey o-7 any sonsiruce

cimn vooliprs cariently building she Terry Mucsleer Power Plent,

The esieation o the construrtion sahedule Vil pertit the Cozpeny 1O

the =lant 1dthout a prier enticipete! insrease in the nusber ol Vorkers

Fepuy

consiruns

end &¢ Lhe ramn Line reduce anticipelec overtime,

. 3 1y v
Tae T Ausineting Company reporied thet it hed {nsestes epproximatels 20
i 3 x S ’ 1 Cies %
millian 40 prelininery wors «9f the Tour nuclear units that were Lerminotec #
. ‘ia . g T wount 0. R L RS
‘or puiitient] eharQes ney be made by coniraniors, Although the &3 :
rave &

st inated, the Compeny velieves their resolution ghould not

eenqel now e e
miic Uvrilisies CosuiLt

-
e

anierisl s¢oerse impact, The company plans to esk tae M
toweery.
i ieabie nuswer ©. ¥
o' Onio .or euthority o a=artize these cos’s OVEr a sujlebif
1 e . . =
- .o 13 none 0. VOO L Tge
Until ‘hese pmounts oBan oo ressonably estimated and Lhe FUCO &€ ¢
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSI1ON

BEFORE THE ATOMIC SAFETY AND LICENSING B ARD

Docket Nos. 50-440-A
50«346~A

In the Matter of

OHIO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1, Facility Operating
License No. WPF-58)

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

THE TOLEDO EDISON COMPANY

(Perry Yuclear Power Plant,
Unit 1, Facility Operating
Licenve No. NPF-58)

(Davis~Pesse Nuclear Power
Station, Unit 1, Facility
Operating License No. NPF-3)

ASLBP No. 91-644-01-A

Tt St il St Sl Nl et S S ot it Sl o’ Wl St it it

CERT’ FICATE OF SERVICE

I hereby certify that a copy of the foregoing REPLY OF
CITY OF CLEVELAND, OHIO, TO ARGUMENTS OF APPLICANTE AND NRC ETAFF
WITH RESPECT TO THE ISSUES OF LAW OF THE CASE, RES JUDICATA,
COLLATERAL ESTOPPEL AND LACHES has been served upon the parties
or their attorneys on the attached Service List, this 26th day of
May, 1992, by hand delivery to those persons located in Wash~
ington, D.C. and Maryland and by Federal Express to persons
located in other states.

-~y
’

/AR
_Avuten Mellley

Reuben Goldberg
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NUCLEAR REGULATORY COMMISSION
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BEFORE THE ATOMIC SAFETY AND LICENSING BOAID

In the Matter of

OHIO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1, Facility Operating
License No. NPF-58)

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

THE TOLELO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1, Facility Operating
License No. NPF-58)

(Davis-Besse Nuclear Power
Station, Unit 1, Facility
Operating License No. NPF-3)

SERVICE

Joseph Rutberg, Esq.

Office of the General Counsel

U.S. Nuclear Regulatory
Commission

One White Flint No, Rm. D19

11555 Rockville Pike

Rockville, MD 20852

Janet Urban, Esq.

U.8. Department of Justice

Antitirust Division

Transportation, Energy and
Agriculture Section

Room 9816 JCB

555 4th Street, N.W.

Washington, D.C. 20001

David R. Straus, Eeq.
Spiegel & McDiarmid

1350 New Yoirk Avenue, N.W,
Suite 1100

Washington, D.C. 20005-4798

Docket Nos., 50-440-A
50~346-A

ASLBP No., 91+644-01-A
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LIST

Office of Commission Appellate
Adjudication

U.8. Nuclear Regulatory
Comm.ssion

4350 East-West Highway

Bethesda, MD 20814

Anthony J. Alexander, Esq.

Vice President and General
Counsel

Ohio Edison Company

76 South Main Street

Akron, OH 44308

Gerald Charnoff, Esq.

Deborah B. Charnoff, Esq.

Margaret §. Spencer, Esq.

Shaw, Pittman, Potts &
Trowbridge

2300 N Street, N.W.

washington, D.C. 20037
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James P. Murphy, Esq.

Colleen A. Conry, Esq.

Squire, Sanders & Denmpsey

1201 Pennsylvania Avenue, N.W.
Post Office Box 407
Washington, D.C. 20044-0407

Kenneth L. Hegemann, P.E.

President

American Municipal Power-~Ohio,
Inc.

601 Dempsey Road

P.O. Box 549

Westerville, OH 43081

Administrative Judge

G. Paul Bollwerk, II1

Atomic Bafety and Licensing
Bosard

U.8. Nuclear Regulatory
Commission, Rm, E402A

4350 East-West Highway

Bethesda, MD 20814

Sherwin E. Turk, Esq.

Office of the General Counsel

U.8. Nuclear Regulatory
Commission

One White Flint No, Rm. 15H20

1155% Rockville Pike

Rockville, MD 20882

Administrative Judge

Charles Bechhoefer

Atomic Safety and Licensing
Board

U.8. Nuclear Regulatory
Commission, Rm. E413

4350 East-West Highway

Bethesda, MD 20814

Administrative J..ge

Marshall E. Miller, Chairman

Atomic Sarety and Licensing
Board

1920 South Creek Blvd.

Spruce Creek Fly-In

Datona Beach, FILL 32124

D. Biard MacGuineas, Esq.
Volpe, Boskey and Lyons
918 16th Street, N.W.
Suite 602
Washington, D.C. 20006
Mr. Philip N, Overholt
Office of Nuclear Plant
Performance
Office of Nuclear Energy
U.8. Department of Energy,
NE-44
Washington, D.C. 20585
Steven R. Hom, Esq.
Office of the General Counsel
U.8. Nuclear Regulatory
Commission
One White Flint No, Rm. 15D10
11555 Rockvilie Pike
Rockville, MD 20852

John Bentine, Esq.

Chester, Hoffman, Wilcox &
Saxbe

17 8. High Street

Columbus, OH 43215



