WILLIAM T MILLER

STANLEY W RALIS

ROBERT A ONEU

JAMES R CHOURAS BRADLEY
SUSAN N KELLY

JONATHAN §& LIEROWIT?
JOHN MICHAEL ADRAGNA

LAW OFFICES

MILLER, BALIS & O'NEIL

A PROFEESIONAL CORPOR* TYON

1101 POURTEEN ¥TREFT NW
SUTE -
WASHINGTON [1C 2s
U S
THLECOMER (32) W

SERKC A NILSKY

JAMES M BYRD

DIOUCGLAS (1 CARREY BEA'ER
MARK € DARRELL

ROYCE L. DICKENS

THOMAS € GORAK

JOMN P ORBOG

MARY A HEKMAN
PAMELA M. SILEFRSTYIN

CADMITTED IN FLORIDA ONY
MADMITTED IN MASSACHUSETTS ONLY

May 20, 1992

VIA FEDERAL EXPRESS

Joseph Rutberg, Esquire

Office of the General Counsel
11555 Rockville Pike, Room 15D19
U.8. Nuclear Regulatory Commission
Rockville, MD 20852

Re: Texas Utilities Electric Company,
Comanche Peak Steam Electric Station, Unit No. 2,

Rocket No, 50-446A.

Dear Joe:

I would like to express my thanks to you, Bill and Steve for
takine the time to meet with Steve Collier and me.

As we discussed, I am enclosing copies of the "Brief of Cap
Rock Electric Cooperative, Inc.," which was filed with the
District Court for Midland County on April 23, 1992.

In addition, the executive summary and other summary that we
discussed were provided you by TUEC at Tab A. I have enclosed
copies .or your convenience.
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Joseph Rutberg, Esquire
May go. 1993" -
Page 2

If you have any questions, please do not hesitate to call
re.

Very truly yours,

¥ 2

,»-f-ﬁ.{(, /": " # .. ‘;‘” // _
John Michael Adragna

= ;"’\

Attorney for Cap Rock Electric
Cooperative, Inc.

JMA[‘\-"

ce: William Lambe (Via Federal Express)
Merlyn Sampels, Esq. (w/0 encl.)
Steven B. Collier (w/o encl.)
Richard Balough, Esquire (w/o encl.)
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POWER BUPPLY AGREEMENT BETWEEN
TEXAS UTILITIES ELECTRIC COMPANY AND
CAP ROCK ELECTRIC COOPERATIVE, INC,

EXECUTIVE SUMMARY
Effective Date, Term and Termination
1. The Agreement, which becomes effective upon Cap Rock's

termination of its current full requirements contract', has a term
of ten years. (Sections 2.01 and 2.02) During years one througn
five, Cap Rock may terminate the Agreement on three years' notice
and TU Electric may terminate on notice equal to the balance of the
ten-year term. Thereafter, either party may terminate on five
years' notice. (Seccion 2.02)

Full and Partial Reguireme ts Power and Energy

Upon the effective date of the Agreement, Cap Rock will
purchase ful! requirements power and eprergy from TU Electric at all
of its Points of Delivery ("POD's"). (Section 3.01)

2. Upec: expiration of the Section 2.04 notice period to
reduce lcad supplied by TU Electric (i.e., three years notice
during years one through five and five years thereafter) and during
the period TU Electric will schedule under Article V, Cap Rock may
purchase partial requirements power and energy under Section 1,02.°
TU Electric may also reduce load to be supplied to Cap Rock on
notice equal to the balance of the ten-year term during years one
through five and on five years' notice thereafter. (Section 2.04)

3. After Cap Rock becormes a Control Area under Section 6.01,
~he partial requirements power and energy it purchases under the
Agreement will be accounted for under a mitually satisfactory
procedure. (Section 3.,02) If Cap Rock moves FOD's to another
utility's Control Area (other than under Section 2.05) and there is
no loed reduction, TU Electric will continue to sell power and
energy at those POD's under a mutually acceptable power supply

i

‘ The Agreement becomes effective with respect to Lone wWolf Elsctric Cooperative, Ing. (“"Lone
WolfY) upon the termination of (ts current ful!l requirements contract. However, 1f Cap Rock and Lene wolf o
not consclicate within the time specified 1 Section 5,07¢bi{iv), TU Electric's obligations and Cap Rock's
FIGhEs with respect to Lone wolf under the Agreement terminate.

2 Upon reasonable advance notice, Cap Rock may retain some POD'S (under 0,000 volts) as full
requisement - FOD's after 1t beging partial requirements purchases at the remaining P00°s and later conve t them
to partial requirements POD‘s after giving the Section 2.04 notices, (Section 3.01) In aagition, on 26 months'
rotice, all of Cap Rock's requirements at one or more of nine specitied POB's (DUt not to exceed, in the
aggregate, 30 My of Contract Demand) may be served by ancther utility guring years one through five, 1f service
Degins prior to June 1, in which case the demand deturminations under Rate WP Wholesale Power will not be
imposed after service commences. (Section 2.0%)
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agreement at Rate WP Wholeszle Power.’ (Section 3.02)

4. During the Agreement, if Cap Rock wishes to: (i) purchase
power and eneigy previously suppiied from a Firm Power Resource:
(1i) add a POD previously moved from TU klectric's Ccntrol Area to
a Contreol Area other than Cap Rock's: or (i1i) otherwise increase
the power and energy to be supplied at any POD (other than normal
load growth or increases due to consolidation of POD's), TU
Electric will, on three years' notice, sell full and partial
requirements power in accordance with Rate WP Wholesale Power, or
its successor, under the Agreement., Such sales are subject to
Sections 5.07 and 5.08 which limit the number of years TU Electric
will schedule and require all POD's in TU Electric's Control Area
after the scheduling period to be full requirements POD's.
(Section 3.15(a))

S If Cap Rock or TU Electric cancels the Agreement, or if
Cap Rock causes any POD's (other than under Section 2.05) to become
a part of another Control Area (other than Cap Rock) and, ‘f there
is a load reduction, gives the Section 2.04 notice, TU Electric
will:

(i) on three years' notice (or five years' for full
requirements POD's under Sections 5.08 and 7.02(b)), sell full
and partial requirements power .~ accordance with Rate WP
Wholesale Power, or its successor, under a mutually acceptable
agreement for electric service (which shall not include
scheduling or regulation services), if TU Electric has
sufficient bulk power available and the sale would not impair
its ability to render adequate and reliable service to .ts
customers or its ability to discharge prior commitments: and

(11) provide firm transmission wheeling, on a transaction
specific basis, under mutually acceptable interconnection and
transmission wheeling agreement(s) on terms that fully
compensate TU Electric for its costs plus a reasonable return
on investment, tcgether with all costs for any additions or
modifications necessary to accommodate each wheel ing
transaction, provided TU Electric has adequate transmission
and distribution capacity available (if distribution wheeling
services are then being oftered) and the transaction would not
unreasonably impair TU Electric's system reliability or
emergency transmission capacity. (Section 3.15(b))

: "WElectric will seli such pover and energy notwithstanding the provisions of its proposed Pate
WP Wholesale Power pending before the Public Utility Commission of Texas ("PUCTY) provigihg 1hat power ana
SABFGY s avallsbie under this Rate Schedule “only when TU Electric has sufficient bulk power ang adequate
IFANSMISSION 10 pravide the requestad service and the sale does not mpair its ability t2 renger agequate ang
reliable service to 1ts own customers or the ability to discharge prior comm tments

|
&
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Scheduiing

1. Upon expiration of the Section 2.04 notices and execution
of wheeling agreement(s), TU Electric will schedule power from up
to six Power Supply Resources (but no more than three in any 24-
nour period, at least one must be a Firm Power Resource) in
accordance with the limitations in Article V. (Section 5.01(a))

- TU Electric's obligation to schedule is limiied to Firm
Power Resources, except when it agrees to schedule economy energy."
(Section 5.01(a)) A Firm Power Resource is a Power Supply Resource
fully backed up by an ERCOT member utility, other than TU Electric,
which (i) is available at all times, even under adverse conditions,
{ii) includes both installed and spinning reserves, and (iii) is of
a level ol firmness not less than the ERCOT utility's firm native
load customers. (Section 1.08)

. Cap Rock will pay a scheduling charge of $1.00/Mwh, but
not less than §10,000 or more than $20,000, per month per Firm
Power Resocurce, which charges will be escalated annually under the
formula in Section 5.06.° During scheduling, Cap Rock will pay the
cest of additional or replacement computer hardware/software
changes or the additicn of persconnel and other costs incident to
implementation and administration of schedules and continuation of
scheduling, not to exceed $150,000 during any 3é6~month period.
(Section 5.06)

4. TU Electric will schedule for two years. If Cap Rock,
due to no fault of its own, fails tc become a Control Area within
that period, TU Electric will schedule for a maximum of five years
(subject to Section 6.01 whizh limits regulation services to five
years less the nunber of years of scheduling). (Section 5.07)
After these period(s), all POD's remaining in TU Electric's Control
Area must be full requirements POD's. (Section 5.08)

Backup, Standby, Emergency and Scheduled Maintenance Bulk Power

' TU Electric will not provide any backup or standby
servicn, including installed or spinning reserves, nor will it plan
for nor is it obligated to serve any Cap Rock reguirements not
expressly provided for in the Agreement. (Section 4.01)

2. If a scheduled Firm Power Resource is not delivered for
any reason, Cap Rock must (subject to the sale of emer~ency power)

- Economy energy scheduling, (¢ any, wil. be under mutusliy satisfactory agreemes ‘s canceluhie

by ei1ther party on 30 days' notice with charges in the same amounts as for Firm Power Resources. (Section
5.01(a))

’ Such charges do not apply to a Firm Power Resource not schedeied during any calendar month,
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immediately curtail load® equal to the Firm Power Resource, unle+s
it makes arrangemerts (satisfactory to TU Electric) to replace it
with another Firm Power Resource, or, under limited circumstances,
a sourcde other than a Firm Power Resource. (Section 4.01)

A If a scheduled Firm Power Resource is not delivered due
to no fault of Cap Rock, TU Electric will sell emergency power, if
available, in the anount of the Firm Power Resource for up to ten
hours at the rate in Rate WP Wholesale Power, including the demand
determinations. If the Firm Power Resource is not delivered due
solely to an emergency caused Ly the failure of ™ £lectric's
transmission facilities or facilities at Texas Utilities System
Operating Center, TU Electric will sell emergency power (at the
same rate) for an additional four days. (Section 4.02)

4. During the scheduling period(s), if Cap Rock owns or
controls generation (located in TU Electric's interconnected
system), TU Flectric will sell scheduled maintenance powar, if
available, on mutually satisfactory terms, at Ra-e WP Wholesale
Power, including demand determinations. (Section 4.04)

P TU Electric is not required to sell emergency or
scheduled maintenance power if it would result in the curtailment
of its native load customers, the inability to discharge prior
commitments or otherwise impair its ability to render adeguate and
reliable electric service, (Section 4.05)

6. Any power and energy taken from TU Electric as a result
of Cap Rock's presence in TU Electric's Control Area, not permitted
by the Agreement (and not due to TU Electric's interruption of firm
transnission service) will, among all ccnsequences provided for,
including the Default provisions, be paid foi at TU Electric's Rate
WP Wholesale Power, plus the demand determinaticns. (Section 4.06)

Requlation Services and Availability of Emergency and Scheduled
Maintenance Power after Cap Rock becomes a Coutrol Area

1. To facilitate creation of a Cap Rock Control Area, TU
Electric wil. sell up to 15 MW of regulation power and energy, plus
associated services, under a mutually acceptable agreement
containing terms and conditions consistent with good utility
practices within ERCOT. charges (plus an initial implementation

. No later than §ia months before it begins taking power from a firm Power Resource, Cap Rock

Must develop ('n cooperation with TU Eleciric) @ mutuaiily acceptable curta)iment plan (sub eci to amendment
under section 4.03) igentifying lcag equal 10 the Firm Power Resource 1o be cuftailed and the means for
imglamentation 1n sccorgence with Section 4.01. (Section &.03)

b4
Delivery by TU Electric of such a replacement Firm Power kesource 1s | imited to the lesser of
four consecutive days of the length of the emergency, and three such emergenc ies (1 any 12-month period, uniess

the emergency (s due salely (¢ an emergency caused by the failure of TU Electric's transmission facilities, in
which event delivery will continge for the Length of tie emergency without a Limit on the number of amergenc|es.

B



fee) will he mutually satisfactnry. (Section 6.01(a))

- 8 Cap Rock .s solely responsible for securing Control Area
status «from the FRCCT member utilities (including all associated
costs), failing in which TU Electric has no obligation to sell
regulatinn servines. ‘TU Electric will support Cap Rock's
discussions with the ERCOT member utilities within the context of
the Agreement. (Section 6.01(a))

3. If Cap Pock purchases regulation services and becomes a
Control Area, all scheduling will terminate. TU Electric is not
required to sell ragulation services for more than five years less
the number of vears it has scheduled. (Section 6.01(a)) If, due to
no fault of Cap Rock, unanticipated delays in construction or
certification of generat.on facilities delay Cap Rock's continued
qualification as a Control Area after this period, TU Electric will
continue providing such services for no more than 18 months.
(Section 6.01(b))

4. When Cap Rock becomes a Control Area, TU Electric will
cooperate, in its capacity as an ERCOT member, in making available
energency ard scheduled maintenance bulk power in accordance with
the ERCOT Operating Guides. (Section 6.,02)

Transmisaion Wheeling and Distribution Services

1. In connection with scheduling, TU Electric will wheel, on
a trinsaction spenific basis, to transmission and distribution
POD's under mutually acceptable wheeling agreement(s). (Section
7.01)

2. When Cap Rock becomes a Control Area and during the
Agyreement, TU Elactric will provide firm transmission wheeling for
firm power Cap Rock purchases from other sources, on a transaction
specific basis, under mutually acceptable interconnection and
transmission wheeling agreement’s). (Section 7.02(a) (1))

3. For two years after Cap Rock becomes a Control Area, TU
Electric will provide distribution services (under a mutually
acceptable agreement) to Points of Interconnection under 60,000
volts for which Cap Rock has demonstrable plans to supply at
transmission voltages within the two-year period, the identity and
plans for which must be furnished to TU Electric within a
reascnable time before Cap Rock becomes a Control Area. (Section
7.02(a) (1) All such points must be supplied at transmission
voltayes within the two-year period, failing in which they revert
te full requirements POD's under Section 3.01. (Section 7.02(b))

4. Such wheeling will be at fully allocated embedded cost,
plus a reasonable return on investmert:; together with all costs for
additions or modifications necessary to accommodate each
transaction (which TU Electric can forecast when the agreements are

&
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made) over the term of the agreemeants. Upon payment of these
“osts, Cap Rock is entitled to firm transmission service for the
term of the agreements. (Sections 7.01 and 7.02(¢))

$. TU Electric's obligations to schedule or wheel are
subject to Cap hock's making and maintaining arrangements for the
delivery of all resources; with respect to Firm Power Resources,
arrangements must be for {irm transmission service. (Section 7.03)

Withdrawal of Participation and Dismissal of Litigation

i Upon execution of the Agreement, Cap Rock and Lone Wolf,
their agents, attorneys and consultants, will cease all
participation, directly or indirectly, in TU Electric's pending
rate case before the PUCT in Docket No. %300 and withdraw all
testimony, motions or other filings on their behalf and take no
action TU Electric considers adverse to its interests, excrpt Cap
Rock may participate in the rate deeign phase in suppor:t of TU
Electric's proposed cost allocation and rate desian. Cap Rock and
Lone Wolf and their employees will not consult. directly or
indirectly, with any other firm, person or entity in connection
with any issues pending in this case, or support, financially or
otherwise, any firm, person or entity in its participation.
(Section 10.)7(a))

2. Cap Rock will move for dism.ssal of its appeal in Cap

: ]  No. 89-17135, pending
in the United States Court of Appeals for the District of Columbia
Circuit, and move to withdraw its "Request for an Order Enforcing
and Modifying Antitrust License Conditions," filed May 12, 1989, in

adBd gtric company (Comanche Peak Steam Electric
Station). Cap Rock and TU Electric agree that .ny order of
dismissal may refer to the Agreement and the MNutual Release
provided that in no avent wi'l TU Electric be regquired to admit or
indicate, nor shall Cap Rock asseirt, that TU Electric has at any
time or in any manner been in violation of the Licens2 Conditions
for Comanche Peak Steam Electric Station Units 1 and 2 (“License
Conditions") or any other law or regulation promulgated by any
government agency or entity, or taken any action inconsistent
therewith. Nor shall the Agreement constitute any amendment of,
addition to or interpretation of the License Conditions and Cap
Rock and TU Electric agree that the Nuclear Regulatory Commission
shall have no jurisdiction to enforce, directly or indirectly, any
provision o the Agreement, its enforcement jurisdiction being

limited to the License Conditisns. (&ection 10.17(L))
Mutual Release

L.« Contemporaneous)y with execution of the Agreement, the
parties executerd a Mutual Release in the form attached as Exhibit
E tu the Agreement. (Section 10.16)

e
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CAUSE NO. B-38,879

CAP ROCK ELECTRIC El IN THE DISTRICT COURT OF
COOPERATIVE, INC,, §
4
”mi‘“' '
8
V. § MIDLAND COUNTY, TEXAS
8§
TEXAS UTILITIES ELECTRIC §
COMPANY, L
L]
Defendant. § 238TH JUDICIAL DISTRICT

SRIEF OF CAP ROCK ELECTRIC COOPERATIVE. INC.
TO THE HONORABLE JUDGE HYDE:

A bedrock principle of the common law is that a bilateral contract consists of
promises exchanged between parties for which the law will grant a remedy if the
promises are not abided. The application of this time-honored principle is the crux of
the dispute between CAP ROCK ELECTRIC COOPERATIVE, INC. (Cap Rock Electric) and
TEXAS UTILITIES ELECTRIC COMPANY (TU Electric).

The dispute is not about whether requirements contracts are enforceahle in
Texas; plaintiff cheerfully concedes that they are. And it 1s not about the intricacies
»nd complexities ot the gencration and sale of electric power; simple mastery of basic
contract law doctrines--and not an eng‘neering degree--1s more than sufficient to the
task at hand.

Once all of the underbrush is cleared away, the question for the Court is a stmple
one: Is a purported agreement that lacks a quantity term enforceable in this state? On
this question there is nn division of authority; such “agreements” are unenforceable,
As Professor Corbin succinctly put it, *a court cannot enforce a contract unless it van
determine what it 1s.” A. Corbin, Contracts Section 95 (1952). This is all the more the

case since TU Electric audaclously seeks speciiic performance, asking the Court to



P———

i R R ——— P — - B v o o D S ———

articulate, define, and perfect obligations that were stillborn, having never come into
being.

In this light, Cap Rock Electric has requested that this Court enter a declaratory
judgment finding that there is no binding contract with TU Electric as a matter of law,
Further, given that TU Electric controls all of the essential facilities’ necessary for Cap
Rock Electric to receive any electricity, plainiff seeks an equitable remedy of an
injunction to prevent TU Electric from interfering with the delivery of electricity over
those essential facllities from other power sources.

Tie critical document, and indeed the only document that the Court need
examine, is entitled *Power Supply Agreement Between Texas Ulllities Electric
Company and Cap Rock Electric Cooperative, Inc., daied as of June 8, 1990" (Plaintiil's
Exhibit 3: heretnafter *1990 Document®). As more fully explained below, the document
contains no quantity term (and no potnie of delivery) and specilically authorizes Cap
Rock Electric to determine the quantity of electric power, If any. to be taken from TU
Electric. This fundamental {law cannot be overcome by abundant parol evidence or
moribund legal arguments. And this flaw surfaces and resurfaces ' der a variety of
doctrinal headings. Without a quantity term, the purported contract lacks essential
terms and is too indefinite to be enforced. See, eg., University National Bank v. Emst &
Whinney, 773 S.W.2d 707 (Tex. App.--San Antonio, 1989); Mooney v. Ingram, 547
SW.2d 314 (Tex. Civ. App.--Dallas, 977, writ refd n.r.e). See generaily Restatement of
Contract (Second) Section 33 (19). There simply was no meeting of the minds on what
was to be sold and brought. The execution of Exhibit A, relating to points of deltvery
and hence quantity, is a condition precedent to the parties’ abligations under the 1990
Document. Since that condition was neither fulfilled nor discharged, there is no right

to performance. See Hohenberg Brothers Company v. George E. (ibbons & Co., 537

! The ensential facilities doctring w addressed 10 the igunston section of the Brel

Cap Rock Electric Conperative, Inc. v. Tewa Utilities Electne Company; Cause No B A8 &79
Hrbed of Cap Rook Plectric Coopestive, e + 2
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§W.2d 1. 5 (Tex. 1976). Hence the alleged contract is 1,0 more than an unenlorceable
agreement to agree in the future. See e.g. Palge and Wirtz Construction v. Van Doran
Bri-Teco Company, 432 S.W.2d 731, 735 (Tex. Ctv. App.--Amarillo, 1968, writ ref’}
n.r.e). And, in a rephrasing of all of the doctrinal calamities that beset TU Electric, the
alleged transaction falls ur ier the Texas Statute of Frauds and the 1990 Document is in
clear violation of the Statute.

To be entirely clear on what is before the Court, Cap Rock Electric does not
contend *hat the 1990 Document is ambiguous. To the contrary, Cap Rock contends that
that Document is quite intelligible; it 1s unambiguously indefinite, containing no
quantity term. In the absence of any ambiguity, the Court cannot consider extrinsic or
parol evidence in its interpretation. See, e.0.. Walker v. Horine, 695 SW.2d 572, 577
(Tex. App.--Corpus Christi, 1985); Parker Chiropractic Research Fouadation v.
Fatrmont Dallas Hotel Company. 550 S.W.2d 196, (Tex. Ctv. App.--Dallas, 1973); 4. B.
Zachry Company v. Maerz, 223 5 W.2d 552, 554 (Tex. Civ. App.--San Antonio 1949). It
cannot create ambiguity where none exists. Sun Odl Co. v. Madley. 626 S W.2d 726, 732
(Tex. 1981); Paragon Resources v. National Fuel Gas Dist. Corp., 695 F.2d 991, 995 (5th
Cir. 1983). The Court must limit its search for meaning to the four corners of tae
writing. Rutherford v. Randal, 593 S.W.2d 949, 953 (Tex. 1980). Under such
circumstances, the matter is entirely one of law for the Court. Pasadena Associcies i
Connor, 460 S'W.2d 473, 478 Tex. App.--Houston [14th Dist.] 1970, writ refd n.r.e.).

Because the 1990 Document, standing alone, is determinative of this case,
plaintfl will assume crguendo in the next section of the brief that there was a meeting
of the minds, that there are no contract formation issues before the Court. Even if a
contract is properly formed under applicable contract rules, it may still be
unenforceable--and that is clearly the case here. In the words of Professor Corbin, it Is

not enough that the parties think that they have made a contract: they must have

Cap Rock Electric Cooperative, Inc. v. Texas tilitien Llectric Cornpany. Cause No B 38 K79
Firted of Cap Book Plectrke Coopeeative, Low. + 3
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expressed their intentions in a manner that is capable of understanding. It is not even
enough that they have actually agreed. i their expressions are not such that the court
can determine what the terms of that agreement are.” Corbin, Contracts Section 5.

If this Court rejects Cap Rock Electric's contentions with respect to
enforceabllity, the parol and extrinsic evidence clearly demonstrates that there wus no
meeting of the minds between the parties with respect tc a requirements contract for
Cap Rock Electric's power needs. The four days of testtmony gtve the Court great insight
into the acrimony between the parties. The testimony also flluminates the persistent
efforts of Cap Rock Electric to find another source of power and the equally tenacious
efforts of TU Electric to prevent that from happening. But more importantly, the
evidence abundantly shows that the parties attributed vastly different meanings to the
1990 Document, that they never shared a common understanding of their rights and
cbligations under the purported contract. Thus, there is a complete absence of mutual
assent to the same material terms and conditions. Were the Court to {ind that an
enforceable contract was properly fonmea, it would be faced with the onerous fask of
writing a contract to which one of the parties never assented and monitoring it untd its
termination. It Is precisely this situation that the rules on essential terms,

indefiniteness, and conditions precedent were designed to avoid.

Cap Rack Electne Conperstive, int. v. Toxas Utibtim Electnie Cor -« ay, Cause No 138 879
Hetef of Cap Hook Fletrie Cox pamitive, loe. » 4
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L 1990 DOCUMENT 1S UNENFORCEABLE,

For purposes of this section of the brief, Cap Rock Electric will assume, without
walving It, that Cap Rock Electric entered into an agreement with TU Electric and that
both Cap Rock Electric and TU Electric intended to be bound in some manner by the
1990 Document. In other words, Cap Rock Electric will ignore the intentions of the
parties, possible lack of a meeting of the minds, and formation tssues. Even with these
assumptions, this Court mu.t find the 1990 Document is unenforceable.

A The 1990 Document Lacks Essential Terms.

In this case, the Court is confronted with a purported contract that lacks its
most essentlil element--a quantity term.

Section 3.v1 of the 1990 Document starts with the phrase "Except as otherwise
permitted by this agreement,” Cap Rock Electric is to purchase from TU Electric and TU
Electric s to sell "all of Cap Rock's power and energy requirements, including normal
load growth, at each of the Points of Delivery for resale to Cap Rock's customers “?

Points of Delivery is defined under Section 1.11 of the Agreement as:
*Points of Delivery” shall mean ali points within TU Electric's Control
Area at which TU Electric maintains an electrical connection with Cap
Rock existing on the effective date hereof, each of which Points of
Delivery shall be specified on Exhibit A hereto, which shall be amended

from time ‘0 time in accordance with Section 3.07(b) hereol. (Emphasis
added )

Exhibit A" attached to the 1990 Document contains the notation:

[Information to be Specified on the Effective Date of this Agreement].
Exhib® % Uso has v column for listing the name of each of the Points of Delivery
SV vy = 1990 Document and another column for listing the Contract Demand.

Contra. 1 . -mand is defined under the Agreement as:

Of even more inierest i the second senience of Section 3.01. It provides that. "Cap Bk miay. upon ressasable advar ¢
wiitien notice, elect to retain v or more of is Points of Deltvery, . . which exist on the efferive date of this Agreement as
Bl reguissments Points of Dellvery pursuant to this Section 3.01. . .° If this « a full requirements contract from the
eflective date. why does (his sentence require notice for those delivery polsits (o remain full requirements?

Cap Rock Electne Cooperstive, Inc. v. Texas Utilitien Eloctric Company; Cause No. B 05 879
Tdef of Cap Rock Floctre Cooperstive, lnc. + 6



“Contract Demand® shall mean the maximum amount oi power and
energy expressed in kilowatts (Contract Kw) that Cap Rock projects TU
Electric will be required to provide at each Point of Delivery. Contract
Demand will be specified on Exhibit A. which may be changed from tme
to time as provided in Section 3.08 hereofl. (Eruphasis added.)

The only indication of how Exhibit “A* is to be filled out is under the delinition
of Contract Demand where it states that contract demand (s the amount of power and
energy “that Cap Rock projects TU Electric will be required to provide at each Point of
Delivery.” (Emphasis added). In other words, it is within Cap Rock Electric's sole
discretion to determine what, if any, Contract Demand 1s to be included on Exhibit "A".
TU Electric must accept whatever Contract Demand Cap Rock Electric designates.

This 1s not an all requirements contract as TU Electric alleges. U it were, there
would be no need for an Exhibit “A", there would be no need to specify the Contract
Demand on Exhibit “A", and there would be no need to give Cap Rock Electric the
discretion to determine both Contract Demand and Points of Deltvery. In other words,
in order for the 1990 Document to be effective and have any meaning, Exhibit A" must
be completed. Therefore, Exhibit "A” is a material and essential terrn and a condition
precedent of the parties obligations under the 1890 Document.

The prior dealings of the parties cannot be relied upon to fill in the missing
quantity term. The 1990 Documnent contains a merger clause in Section 10.02 that
specifically negates prior and contemporaneous understandings and representations.
The Court cannot look to prior documents and must enforce the “agreement” as written.
Parker Chiropractic Research Foundation v. Fatmont Dallas Hotel Company. 500
S.W.2d 196 (Tex. Ctv. App.--Dallas, 1973); Sun O Company v. Madeley, 626 S.W.2d 726
(Tex., 1981). The 1990 Document is unambiguous in that it lacks an essential term--the

quantity of electricity to be purchased by Cap Rock Electric from TU Electric.

Cap Rock Electne Cooperative, Inc. v. Texas Utilities Electric Company, Cause No B-38 878
Brdef of Cap Rock Electrie Cooperative, loc. « 8



n A Purported Agreement, Lacking An Essential Term, Is Unenforceable.

In order for a purported contract to be enforceable, the essential terms of the
contract must be set forth in the agreement. Their absence (s fatal. For example, in
Gerdes v. Mustang Exploration Co., 666 S W.2d 640 (Tex. App.--Corpus Christl, 1984),
the price to be paid for water was left for future negotiations. In reviewing the contract,
the Court found that it

leaves completely open one of the mos: important considerations of the

parties concerning future negotiations, i.e., the price to be paid for the

water. This s the essencr of the proposed contract and not a detall to be

supplied by the court. Where any essential term of a contract is open for

future negotiations there is no binding contract. . . The portion of

paragraph 19 quoted above is clearly unenforceable,
Id. at 644. Just as a missing price term precludes judicial enforcement, a missing
quantity {erm has the same effect. Miler v. Vaughn & Taylor Construction Company,
345 S W .2d 852 (Tex. Civ. App.--Ft. Worth, 1861, writ ref'd n.r.e ) is directly on point. In
Miller, & question arose as to vhether there was breach of an employment contract for
an auctioneer to sell certain property. The Court found that the written contract
“showed by its terms that the quantity of property tc be sold was to be determined by a
list prepared by the owner and said list not having been prepared, the contract was not
completed.” (Emphasis added.) !d. at 853. In explaining its position, the Coun
obe ved:

A contract is not syfficiently certain to be enforced {f it fails to specify

the quantity of the goods to be sold. This is also true ol a coniract that

leaves the quantity to be sold or bought entirely optional with the seller

or buyer. . . The contract shows by its own terms that there remained a

certain matter for future determination, to-wit, what kind and how

wnuch property was to be sold as shown by a list prepared by the owner,

which list was never prep: red or submitted to appellant. The contract

was therefore incomplete. . . if the agreement sought to be enforced as a

contract leaves material matter open for further negotiation and

agreement, Is not an enforceable contract on account of not being
definite and cerain.

Icl. at 853. (Emphasis added )

Cap Rack Bloctrie Coopeentive. ine. v. Texua Utilitien Electne Company, Canse No B-38 879
Beied of Cap Rook Blectre Coope wtive, b + 7



In this case, the amount of contract demand is an item solely within the
discretton of Cap Rock Electric under Section 1.01 of the 1990 Document. Exhibit A"
by Its language declares that the “information to be specified on the eflective date of this
agreemen’ Schedule A was never compieted. As in Miller, there are material matters
for future determination--the quantity to be sold and where the purchase s to be made.
In this cas , the option is solely up to the buyer (Cap Rock Electric) and is uneniorceable.

Since material matters have not been determined by Cap Rock Electric and TU
Electric in order to complete Exhibit *A", the 1990 Document is not an enforceable
contract. See Scott v. Ingle Bros. Pactfic Inc., 489 S W.2d 554 (Tex. 1972); Pine v.
Gibraltar Savings Asscciation. 519 S W.2d 238 (Tex Civ. App.--Houston |18t Dist.] 18974,
writ ref'd n.r.e.); H. B, Zachry, supra.

C. The 1990 Document Is Too Indefinite To Be Enforced.

Indeiinite contracts are not enforceable in Texas. As the court slated in
University Nationul Bank v. Emnst & Whinney, 773 SW.2d 707 (Tex. App.--San
Antonio, 1989):

If an alleged agreement is so indefinite as to make it impossible for a

court to fix the legal obligations and labilities of the parties, it cannot

constitute an enforceable contract. . . A lack of definiteness in an

agreement may concern the tine of performance, the price to be paid, the

work to be done, the service to be rendered or the property to be

transferred. . . There is no authority to ask a to supply an essential

term i1 the o« - »act which the parties were to complete by mutual
agreement.
Id. at 710. (Emphasis added.) See also Restatement § 33 (contract is too indefinite to be
enforced unless it provides "a basts for determining the existence of a breach and for
giving an appropriate remedy”).

The 1990 Docuinent clearly falls under the University National Bank rule.

Indeed, this case is quite similar to the situation in Pine, supra. In that case, a lender

brought an action for a deficiency judgment. One of the questions raised was whether

Cap Rock Electric Conporative, Ine. v. Texas Utitities Electne Company, Cause No B-38 879
Tirkef of Cap Rock Edoctric Cooperutive, bne. + K




the savings and loan agreed to participate in the develo,. nt program. The Court
summarized the agreement as one where Gibraltar would lend to Pine wha' ver amount
of money he needed at any t! \e within three years to construct houses, These loans
were to be made according to prevailing market rates and industry standards. The

Court found that the agreement was unenforceable:

Although the interest rates probably could have been determined from
Rm market rates, Gibraltar had the right to reject the plans of the
ouses, there was no agreement as to the total amount to be loaned or
when and how the interest was to be paid, whcnmdhowmegnnctpnl
was to be paid, the ratio of loan to appraisal value, or when the loans
would mature, . . The agreemer. to provide interim constructing
financing was no mote than an agreement to agree, and Gibraltar's
fatlure to agree to make these did not amount to a breach of contract.

Id at 243-244.

Again, looking at the 1990 Document and Exhibit *A", there is no agreement as
to the total amount of electric power to be purchased under Exhibit *A”, and thus there
is no enforceable agreement. And courts are not free to fill in essential terms and
conditions as they wish:

It 1s essential to the validity of a contract that it be sufficiently certain to

define the nature and extent of his obligations. If an ayreement is so

indefinite as to make it impossible for a Court to fix legal llability of the
parties thereto, it cannot constitute an enforceable contract,

A review of the terms and provisions of the contract here involved
clearly show that the contract is incomplete because many of the
essential terms thereol had not been resolved by the parties to it and
because of the lack of essential parties to the contract. There was no
meeting of the minds of such parties on riaterials matters. The
agreement left such material matters opea for future adjustment and
agreement,

("N 4 v. Poweli, 470 & W.28 775, 778, 779 (Tex. Civ. App.--Ft. Worth, 1971, writ refd
nr.e) Similarly, in Mooney v. Ingram, 547 S W.2d 314 (Tex. Civ. App.--Lallas, 1977,
writ ref'd n r.e.), there was a contract to share in the profits in the sale of a rarich. The
share wou'd be based upon the proceeds from the portion of the ranch where

improvements were made. The ranch was sold, but there was never a survey to

Cap lock Electric Cooperntive, [oc. v. Texaa Utilities Electric Company; Caune No BOAET
Firted of Cap Hook Flootrie Cooprerwtive, lnc. L



determine what part of the ranch included the unprovements. While it was possilie
that a survey could have been conducted and a determination made as (o what part ol

the ranch included the improvements, the Court rejected such judicial intervention

The contract is not, in itsell, sufficiently delinite to provide a
measure of plaintf's recovery. The amount of compensation for
plaintfT's services was made to depend upon future events that never
took pluce. Accort “ig to the contract. English was [irst to have a survey
made of the land ne proposed to reserve, and then he was to sell the
*remaining lands* 1or price over and above his investment In the ranch
before Plaintiff would be entitled to any share in the profits. Since these
events never »ccurred the court has no means of determining the
amount that would be due to plaintiil f English had fully performed.
Consequently, the contract is too indefinite to support the damages
awarded by the trial court.

Id at 317.

While 1t is possible in this case to determine where Cap Rock Electric and TU
Electric are physically connect: i, the Court should not do so. And, in any eveny, the
exercise, would be futfle. The 1990 Document contemplates more than a mere physical
tnspection to fill out Exhibit “A*. It requires a determination by Cap Rock Electric of
which, f any, Points of Deltvery, are to be included and a determination ol the amount,
and what amount, {f any, of Contract Demand., is to be included on Exhibit *#° Since
the parties were unable to fill out and negottate Exhibit “A" to the 199¢C ent, this

Court should not attemp. to do what the parties fatled to do.

D. Completion Of Exhibit “A" 1s Condition Precedent To Perfor .ance.

The duty to purchase power from TU Ele-tric by Cap Rock Electric was
contingent upon the completion of Exhibit “A". In other words, the preparation of
Exhibit *A" {s a condition precedent to Cap Rock Electric's duty to perform under the
1990 Document.

Conditions precedent to an obligation to be performed are those acts or events,

whivh oceur subsequ.nt to the making of a contract, that must occur before there Is

Cap Rock Electrie Cooperutive, Ine. v Texas Utilities Electrie Company, Cause No. B-38 879
Brted of Cap Rock Blectrie Cooperative, Inc 10



right to performance and befoie there can be a breach of contractual duty. Hohenberg
Brothers Company v. George E. Gibbons & Co., 537 SW.2d 1, 3 (Tex.  .76).

A condition precedent may be cither a condition to the formation of a
contract or to an obligation to perfonn an existing agreement.
Conditions may, therefore, relate either 10 the formation of the contracts
or liability under them. (Citing riohe~berg]. Conditions precedent Lo an
obtttg:uon to perform are those acts or events which occur subsequently
to making of the contract that must occur before there is a right to
tmmediate performance and before there 1s a breach of contractual duty.

Ibid. Gulf Construction Company v. Self, 676 S.W.2d 624, 627 (Tex. Civ. App.--Corpus
Christl, 1984). No particular words ace necessary to create a condition precedent. but
the condition must re ate to an essential or material term and b, consistent with the
contract viewed as a whole. Id. In this case, the completion of £xhibit *A* was both a
condition to the formation of the agreement and to Cap Rock Electric's duty to perfurm
any obligations arising under the 1990 Document.

Pasadena Assoclates, supra, 1s on point with respect to a condition precedent to
the obligation to perform, and it is controlling. In Pasadena. the plaintifl sought to
hold the de/ * ants llable for breach of a promise to lend money to finance the
construction of a new hospital wing. The defendants argued successfully that the
performance of their promise was conditional upon the receipt by them of a
commitment from the Tennessee Life Company to lend them the money in the first
instance.

The Court held that the agreement was . nambiguous and its construction
presented a queston of law for the court to determine from the four corners of the
agreement. Reviewing the contract as a whole, the court in Pasadena found the
defendants *were not obligated unconditionally to finance the expansio. project
involved, but they were to become liable only upon the issuance of a mortgage loan
commitment by Tennessee Life Insurance Company or another lending institution.” Id.
at 478,

Cap Rock Elactric Caoperative, [nc. v. Texas Utilitien Electric Company, Cause 5o B 3887y
Tedef of Cap Rock Eleotrie Cooperstive, Loe. + 11






F e 1990 Document Violates The Statute of Frauds
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. ( Specific Performance Cannot Be Oraered




] A decree of spect nerformance must be basea on a va.id

completed ¢ omrcu t 'hm nasy sses the essentials of a binding legal

obligation. It will not be qnum\! where material terms ¢f the contract
were not agreed to but left to future adjustment.
‘ A decree of specl performance of a contract is not a
. matter of right t rests SOUN scretd the court: & discre
i rbitrary but judicla 1 doctrine
e { principles of ¢
[he right to the remedy depend ) Un ndl
the (‘x'ntfa.*t must be reasonably certain, unambiguous and based upaon
- \ ble considerations; (b) it must be iair in a its parts, iree iron
isinterpretation, misapprehension, fraad, mistake, img .sition
surprise; (¢) the situation ci vf.r parties must be such that spex
periormance will not oe harsh or oppressive: and (d) the one sreking Une

rernedy must come to the court with clean hands

) Specific performance wili not be decreed uniess the terms
f the contract are so mpressed that the mmrr can determine with
re awna),lt' certainty what is the duty of each party and the conditions of

each performance.

nyus ) D€ €ni( o )i ) 1 to ¢ a future

must 'pe’r'(fy all its matennl a'xd m:mm.m terms, wzd leave none to km

agreed upon as a result of future negotiations, Where a preliminary

contract leaves certain terms to be agreed n for the purpose ol a na
contract. there can be no implication of v h i thr yuu ué's urill xq'w' upur

nasis aaqaed



Conclusion




E]
il TESTIMONY AT HEARING

‘ . ; \
o
] - £ { £ A . y ¢
)
i

# 3 X 4
@
i . w A |
X v £
i
. - > . v A L "
T B ", « ~ .- »







-

. it the o me the 16
rounicy Nnacr ra 431
4 sitio furthe
IVId ATUpDNnICE i
3 onick's depositior
nt 2 it et ' £,
- : ¥
1 1cie NASE renress
-y Sgle [
Ut sald vihel [
o> 1 | § 1 1
I } 3¢ K §

} thelr v
A
thir 4
- ’
‘a

"

W v

B

“
R
T




¥y

>

Paragraph 3.01 Does Not Support Full Require

v

nents

i
WM
¥
¢ o™
”»
! S
e 1

iheory







8 They

Do

wer and energy express . .
projects TU Electric wiil be required to provide
1ot Demand will be specified Exhibit A

nrrel
ALY ALK

Uil

ntrol Area

exising




-t




v - £
£ — - e LS
4 3 3 - -
O . . = -
- B oS ’ - " % g &
p A s ® § = F
- - > - x S o - q -
e > o P =% x |
. . o 3 > P b 5
>, 03 4 " . £ . o' @2 o
) - - g - “ v - A ’ -
- - - - - o = ¥ »

- R O = L - 4 % & = d
@ T . v ¢ A
. — e - P =
* - - 3 - - o
- - E « 58 4 - -
< ¥ = 3 < > & 4 "y 22 % c d
. 3 ~ = & A - 3
T > - > - - - - .
- . b O X -~ < = .
'Y . < yl - - » » “
. - s
- > g = e %, - B iadna < > M
4 - < ™ — - -

2y

5
&

wve He

‘

v
&

—

ol







) )
crat > t \
A k  § 4 £
dNg I 1 ACKe g & ‘ Ver » ¢ . ¢
the "excerpt® of M ) i ¢ o | XL { wa
" $ b - 1 11 ! i ) , ¢ N
weéver < 1t My ’ < o~ A | by o~ ¢ 11 ” " x
n the Effective Date ‘ ¢ to take power { lect hOse
! It Tnese notes have 1 ing ! N whether or W XL A SI ¢
F
nu I \ ‘ ew light s hes ; )
ML Wevel & ¢ N D Rock | "¢
Ign ug Iree more ye ectrt nother ¢ ect!
v iDle el 1t & , e e use 1 g }
] rapt | ] J = VS ] T ectn X £
{ eCcinic w ! X ctri
s S pry g P ’
Ck A
* as va .- N
el of Cag % Edectru e T -
-\ v .




M. REQUEST FOR INJUNCTION.

A Cap Rock Electric Has Proven Damages Are Incalculable.

Cap Rock Electric has requested this Court to enter an tnjuncuon to prohibit TU
Electric from interfering with Cap Rock Electric obtaining its electricity elsewhere.

An injunction 1s appropriate since the unrebutted and uncontested testimony in
this case is that Cap Rock Electric would suffer trreparable injury if it must continue to
take eleccricity from TU Electric. The nature of the irreparable injury was explained
both in the testimony of Mr. Coller and Mr. Russell. Moreover, TU Electric has
admitted that “tlie potential harm to TU Electric in the event the requested mandatory
injunctive relief may not be significant. . .° TU Electric’'s Motion to Deny Plaintl's
Request for Tempo:ary Injunctive Relief at Page 44. TU Electric also admitted that
damages tn this case cannot be calculated. In Paragraph 8.05 of the 1990 Document
that they seek to enforce, it states that "TU Electric and Cap Rock agree that it may be
impossibie to measure in terms of money the damages which may or will accrue by
reason of Default under this Agreement . . * This, of course, is not a default case. but
the language does show tha* the Parties agreed that damages cannot be calculated.

Cap Rock Electric has approximately 10.000 members and approximately
20,000 electric meters tn a 10,000 square mile area in the Permian Basin  Heanngs
Transcript of March 26, 1992 at Page 72-72. Cap Rock Elsctric's peak load {s
approximately 100 megawatts. TU Electric's Mr. Pittman testified that in 1990, i
Electric's peak load was approximately 18,000 megawatts and, in 1991, was
approximately 17,000 meguwal 5. [n other words, Cap Rock Electric comprises merely
one half of one per cent of TU Eleciric's peak load. TU Electric's Mr. Henry Bunung
testified that TU Electric must maintain 18 per cent of reserves for unioreseen events or
approximately 3.600 megawatts. Cap Rock Electric's peak load is just 3 per cent of the

reserves TU Electric must keep in case of load swings due to weather and ioss or gain ol
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customers. This further shows the insignificance of Cap Rock Electric upon TU
Electric. Lideed. Mr. Pittman testified that TU Electric lost over 1.000 megawatts (or 10
times the size of Cap Rock Electric's load) from 1990 to 1991 without any apparent

adverse eflect.

On the other hand. if this Court were to find that Cap Rock Electric does not have
a contract with TU Electric, Cap Rock Electric would see its power custs deciease by 20
per cent. This means that oll companies {0 the Permian Basin would realize an annual
savings of more than $1.7 million and residential customers would save a total of $1
million per year. Jefendant's Exhibit 43 at page 2. Ina depressed economic area, such a
savings is signiicant. The extreme josses lie with Cap Rock Electric. not TU Electric, if
the injunction is not granted.

As to damages to Cap Rock Electric. (o continue to purchase power from TU
Electric. Cap Roci Electric's Mr. Colller testified that it means that Cap Rock Electric's

rates are higher and that has several affects. He said:

Remember that we discussed earlier this morming that we have a
service area in which a large part of that service ares either we or TU
Electric can serve customers.

Now, to what sxtent the higher price that now exists than would
have existed under the WTU arrangement causes us not to obtain a
customier that we might have otherwise obtained or 1o lose a customer
that we may have or to have a customer that we ha\e experience some
reversal or setback to not drill an oil weil, to not piant a leld of cotton,
to not do this or that, tc go out of business because 2f the puwer costs. you
know. how do you ever get back to that poini? How ro we =ver recover
from that. If you've lost the customer, you've lost them. You don't get
them back, | don't think. just because you get money at some point.

Somebody who's gone out of business because power Costs were
higher don't go back into business now berause Cap Rock gets some
money, and so | think we're irreversibly disadvantags: there, and then
finaily, in a similar way to how we are sort of made a parian to our
potential business partners, that well, we can't do business with you
because we can never get around the TU roadblock. it essentially
constrains considerably the actions and dectisions that my board ol
directors, who are elected by their members, would make to be an
entrepreneurial company to go forward and do things that are good for
the members, because you draw the conclusion that, you know. no matter
what we try to do, we're not going to be able to do it because TU Electric
controls the transmission. and because they control transmission. they

Cap Rock Eleetne Cooperauve, (ne. v. Texas Ulilitien Electnc Comany, Cause No. 538 879
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power unless it is transmitted over TU Electric's lines. Cap Rock Electric s, therefore,
entirely dependent upon the transmission facilities of TU Electric, its prnincipal
competitor at retail, for the transmission service necessary to allow Cap Rock Electric
to purchase the power Cap Rock Electric needs to compete with TU Electric at retal. The
only transmission facilities between Cap Rock Electric and WTU are TU Electric's
transmission facdlities. It ls sumply not feasible for Cap Rock Electric to duplicate the
integrated TU Electric transmission grid between Cap Rock Electric and WTU. TU

Electric’'s transmission system, therefore, 13 an "cssential facility.”

L TU Electric Must Make Facilities Available.

A essential facility or *bottleneck monopeiy” doctrine of antitrust law imposes
upon a monop.ist who controls an essential facility the obligation to make that
facility avatlable to competitors on non-discriminatory terms. This doctrine ensures
that *a monopelist may not retallate against a customer who s also a competitor by
denying him access to a facility essential to his operations, absent legitimate business
justifications.” Image Tec nical Services v. Eastman Kodak Co.. 903 F. 2d 612, 620 (9th
Cir. 1990).

A monopolist which denies a competitor access to an essential factlity is llable
under Secuon 2 of the Sherman Act for monopolizing or . empting to monopolize
trade or commerce. A party seeking to uivoke the essential facuities doctrine must

show:

(1) control of the essential faciity by a monopolist:

(2) a competitor's inability practically or reasonably to duplicate the
essential facility:

(3) the dental of the use of the jacility to a competitor: and

{4} the fea=ibility of providing access to the factlity

MCI Communications v. Amencan Tel & Tel Co., 708 F.2d 1081 (7th Cir. 1983}
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The obligations of a monopolist control'ing an essential facility to provide non-
discriminatory access can be traced back to U. S. v. Terminal Ralroad Assoc., 224 U.S.
383 (1912). In that case, a consortium of railroads had gained control of every ral route
feeding into St. Louls across the Mississippi River. The consortiup had the power to
exclude any competing railroad or to force that ratlroad to capitulate to any terms the
consortium demanded. It was economically and geographically infeasible for a
competitor to bufld another bridge. Therefore, the Supreme Court ruled that the
consortium must allow competing ratlroads to use its facilities on a non-
discruminatory basis. Id. at 411.

The seminal essential facilities doctrine case invoives a refusal to wheel. In
United States v. Otter Tail Power Co., 331 F Supp. 54 (D.Minn. 1971), aff'd 410 U.5. 366
(1973), Otter Tail, an tnvestor owned public uulity, refused to sell at wholesale or wheel
electric power to several municipalities which were attempting to set up municipal
power systems to compete with Otter Tail in the retayl sale of power. The Court heid that
under the bottleneck monopoly theory, Otter Tail had v ~ated section 2 of the Sherman
Act, and enjotned Otter Tall from continuing its anti-competitive practices. The Court
found that Otter Tall's:

control over transmission facilities in much of iis service area gives it
substantial effective control over potential competition {from municipal
ownership. By its refusal to sell or wheel power, defendant prevents that
competition from surfacing.

Id. at 61. As the Supreme Court subsequently “oncluded, the record made *abundantly
clear that Otter Tall used its monopoly power in the cities in its service area to foreclose
competition or to d=stroy a competitor, all tn viclation of the antitrust laws * Qtter
Tall Power Co. v. U.S., 410 U.S. 366, 377 {1973). Like Otter Tal, TU E'’ectric has
complete control over transmission to its retal competitor, Cap Rock Electric.

In a case which bears many similarities te a refusal to wheel electricity, AT&T
was held to have violated the Sherman Act by refusing to interconnect MCl's long

(ap Rock Electnie Cooparauve, (nc v. Texas Uulitien Electne Company: Cause No. B-38 BT9
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distance service with AT&T's local distribution facilities. The Court found that AT&T
had complete control over the iocal distribution facilities required by MCI and that
MCI could not practicably duplicate the local faculities. Relying on Otter Tail, the Court
held that AT&T's local facilities were a natural monopoly and that AT&T was denying
an essential facility to MCl. MC! Communications Corp. v. American Telephone and
Telegraph Co., 708 F.2d at 1132-23 (7th Cir. 1983).

In Aspen Highlands Skiing Corp. v. Aspen Skiing Co., 738 F.2d 1509 (10th Tir.
1984), aff'd 472 U.S. 585 (19885), the defendan’. Aspen Skiing Co., operated three of the
four skitng facilities in Aspen, while plaintiff. Aspen Highlands operated the other. In
the past. Aspen Skling and Aspen Highlands, had jointly issued a muiti-day ski Ut
ticket good at all four mountains, Then Aspen Skilng refused 10 issue the four-area
ticket a.. began to issue a three-area ticket. good only at Aspen Skiing mountains.
Following MCI, the Court applied the four prung test. The Court heid that the four-w=a
multi-day ticket was an essential factlity controlled by the defendant. Aspen
Highlands could not issue a ticket good at the other three Aspen areas, and week long
vacaticners with a choice between a multi-day three-area ticket and a one-area ticket
would choose the three-areas. The Supreme court concurred that in this case "the
monopolist made a deliberate effort to discourage its customers {rom doing bustness
with its smaller rival.” Aspen £kiing Co. v. Aspen Highlands Sking Corp.. 472 U.S.
585. 610 (1985). TU Electric's intimidation of WTU is a deliberate attempt to discourage

Cap Rock Electric from dotng bus'ness with anyone but TU Electric.

X TU Elect:ic Is Exercising Monopoly Leveraging.

Another fundamental prineiples which underiie Section 2 of the Shenman Act,
15 U.S.C. § 2 is monopaly leveraging.
in Berkey Photo, Inc. v. Eastman Kodak Co.. ¥ 2d 263 (2d Cir. 1979), the Second

Circuit held that “the use of monopoly power attained !n one market to gain &
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competitive advantage in another is a violation of § 2 [ol the Sherman Act), even \f

there has not been an attempt to monopoiize the second market.” This articulation of a
§ 2 violation, often referred to as “monopoly leveraging,”™ precisely describes ru
Electric's conduct towards Cap Rock Electric. TU Electric is exercising its monopoly
power by denying Cap Rock Electric access to more economical bulk power from
utilities such as WTU unless this Court grants Cao Rock Electric’s injunction request.
TU Electric keeps Cap Rock Electric's retail pr.ces high. By prevenung WTU or other
altemative power sources from supplying Cap Rock Electric, TU Electric leverages its
control of transmission into complete domination of bulk power sales to Cap Rock
Electric.

Berkey Photo has its antecedents in United States v. Griffith. 334 U.S. 100
(1948). In that case, the Supreme Court found a § 2 violattor. nen a group ol mouon
pictuve exhibitors with comgpetitors (n some localities refused to exhibit movies in
localitics in which they had monopoly power uriless the distributor granted them
exclusive showing rights in the contested markets. /d at 108,

In Kerasotes Mich. Theaters v. Naticnal Amusements. 854 F.2d 135 (6th Cir.
1988), Natonal Amusements alieged that Kerasotes had used its monopoly and market
nower in other cities to coerce distributors into provicing first-run films in the Flint,
Michigan area. where Kerasotes competsd with National, The Court held this conduct
violated § 2 of the Sherman Act. /d. at 136-37.

TU Electric has monopoly power over transmission and (s using this power to
leverage a superior position for (tself in the market for bulk power by denving bulk

power sellers access to captive bulk power purchases such as Cap Rock Electric.

C TU Electric interfered With WTU Arrangements.
This ts further shown by TU Electric's attempted interierence with Cap Rock

Electric’s contract with WTU as discussed earlier. Cap Rock Electric signed the contract

Cap Kook Blectne Cooperstive, Inc v Texan Utilitis Electre Company, Cause No. B38579
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and returned it to WTU. On Decemper 1§, 1991, Darreil Bevelhymer of TU Electric sent a
letter to David Teeter at WTU threatening a tortious interference suit by Jetrie
against WTU f WTU followed through with the Cap Rock Electric contract. Plainu
Exhibit 8. WTU has not returned « signed contract to Cap Rock Electric. In spite of the
letter, WTU's Mr. Teeter stated WU was still wanting to do the deal with C<p Rock
Electric. Teeter Deposttion at Page 155, line 22 to Page 156, line 12.

If it were not for TU Electric's intimidation, Cap Rock Electric would have a
signed contract with WTU today. This Court must enjoin TU Electric’s intimidation
and blockage of the essential facilities.

Moreover, in order to receive the electricity from WTU, TU Electric must
coordinate its generation with WTU. It is only because TU Electric Is exercisiig its

monopoly power that Cap Rock Electric must seek the injunctio’ .

D. Infunction Would Preserve Statur Quo.

Normally an injunction will be granted to preserve the status quo. The status
quo is the last actual, peaceable, non-contested status which proceeded the pending
controversy. Kfellander v. Smith, 652 §.W.2d 595, 599 (Tex. Civ. App.-Tyler, 1983). In
that case, an injunction was obtained to require the Dofendant to remove a fence which
ran down the middle of a public road in {ront of Plaintil's property. [n showing
{rreparable harm, the Plaintiffs alleged that trreparabie harm would result {f the fence
were not removed and that the road was the only access to their property and that it
rendered the road unreasonably inconvenient and hazardous. The Court found that
that constituted a sufficient showing of irreparable injury. Id. at 599,

In this case, TU Electric controls the essential facilides to get power and energy
to Cap Rock Electric. The transinission lines are sumnilar to the road in Kjellander. As
long as TU Electric hlocks the ruad (transmission lines) with a fence (refusal to wheei

and to coordinate with WTU) Cap Rock Electric is being trreparably injured The last
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peaceable activity to be preserved in this case was the termunation of the 1963 Contract.
TU Electric no longer is contesting that Cap Fock Electric properly terminated the 1963
Contract. The only contested issue tn this case is the enforceabllity of the 1990
Document.

Two other cases that discuss preserving the status quo need mention. In
Westside Atrways Inc. v. J. R. Atreraft Corporation. 694 S.W.2d 100 (Tex. App.-Houston
{14th Dist.], 1985),, the owners of a jet airplane brought suits seeking a temporary
injunction restiaining the airplane maurgement company, which repaired the plane
from interfering with the uwners use and possessicn of the aircraft. The facts of the
case show that the airplane had been in the hanger in the possessicn of the
management company. The plane rolled out of the hanger onto a public taxi way aid
the tow motor puiling the plane was disconnected. The owner’s pilot started mowng the
plane forward and the management company block the plane's path with a car. The
trial court found, and the appellate court agreed. that the last, non-contested status was
Jjust prior to the time the aircraft's path was blocked. Id. at 104. Comparing Westside
Afrways to this case, the last peaceable action was the termination of the 1963
Contract. TU Electric is now seeking to block Cap Rock Electric’'s purchuse of power
from WTU by analogy putting a car in front of the airpiare. This it cannot be abie to do.

The second case is Henderson v. KRTS, inc., 822 S'W.2d 769 (Tex. App.-Houston
[1st Dist.|, 1992). In that case, a buyer of a radio station brought an action against the
seller to prevent .he seller from interfering with buyer's efforts 1o move the station.
The trial court granted the buyer a temporary injunction that specifically ordered seller
to refrain from filing any Federal Communications Commuission license applications.
objections or other documents that delay or block the contemplated move of the
station. In determining what the status quo sought to re preserved was the Coun looked

the last peaceable time before any contested lssue arose
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IV. CONCLUSION.

Cap Rock Electric has met its burden of proof in this case, It has shown a
prubable success on the merits of this case. It has shown that the last peaceable, non-
contested, status quo to be preserved in this case was the termtnation of the 1963
Contract. Moreover, Cap Rock Electric has shown that it will be ureparably injured
it must continue to buy electricity &. a cost twenty per cent higher than it could buy frm
WTU. The unrebutted evidence is that payment money damages later cannot adequately
compensate Cap Rock Electric's loss in its competitive position, nor can it attract
businesses that will choose to locate elsewhere during this period when Cap Rock
Electric is forced to pay these higher rates. Nor can money damages be given to
companies and busiressss that are not longer in business. because TU Electric's high
cost of electricity has contributed to their fatlure.

Weighing the equities involved, TU Electric is a multibillicn dollar company. It
sales of electricity as the testtmony shows can be very significantly year by year. From
1990 to 1991 for example, TU Elsctric's own witnesses stated that thetr peak demand
fell by 1,000 megawatts from 19,000 megawatts to 18,000 megawatts. Cap Rock Electric
is but a mere 100 megawatts, so its presence or absence on the TU Electric's system is
insigniticant. On the other hand. a twenty per cent reduction {n the cost of power to Cap
Rock Electiic is significant to not only the cooperative but also its ratepayers. Equity

demands that the injunction be granted.
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