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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
WASHINGTON PUBLIC POWER SUPPLY SYSTEM Docket No. 50-460 CPA
(WPPSS Nuclear Project No. 1) 3
AFFIDAVIT OF JIM C. PETERSEN
IN RESPONSE TO LICENSEE'S

MOTION FOR SUMMARY DISPOSITION OF
COALITION FOR SAFE POWER AMENDED CONTENTION 2

I, Jim C. Petersen, being duly sworn do depose and state:

1. 1 am employed by the U.S. Nuclear Regulatory Commission in the
Office of State Programs. [ am a NRC staff analyst currently assigned to
the Washington Public Power Supply System (WPPSS or permittee) Nuclear
Project No. 1 (WNP-1), I prepared an affidavit dated November 14, 1983 in
support of the Staff's motion for summary disposition of CFSP Amended
Contention 2. A statement of my professional qualifications was attached
thereto. 1 certify that 1 have personal knowledge of the matters set forth
herein with respect to the extension of the construction completion date of
the WNP-1 project, and that the statements made are true and correct to the

best of my knowledge.

2. 1 have reviewed the Licensee's Motion for Summary Disposition of
CFSP Amended Contention 2 dated November 14, 1983 and the attached
Statement of Material Facts, the Affidavit of Alexander Squire, and the

other attachments. It is my opinion that these materials confirm the



conclusion in my earlier affidavit that BPA's involvement in the WNP-1
project is so substantial and so integral that it effectively has control
over such decisions as the planned completion date of the project. Of
particular note is a sequence of events described at p. 16 through p. 21 in
the Licensee's Motion, in the Squire affidavit at 4 through 7 and in the
Licensee's Statement of Material Facts at 5 through 9. It is reported
therein thai WPPSS developed and considered alternatives to the BPA
recommendation that WhF-1 be deferred for two to five years. BPA advised
WPPSS that none of the aiternatives was acceptable, that the BPA
recommendation was the only prudent course of action, and that BPA would
not approve any WPPSS financing plan that did not follow the BPA
recommendation, WPPSS adopted the BFA recommendation to defer WNP-1 from

two to five years.

3. The WNP-1 Project Agreement between BPA and WPPSS provides that
BPA has approval/disapproval authority over WPPSS' issuance of WNP-1
revenue bonds. WPPSS is obligated to issue bonds in such amounts and at
such times so as to fulfill the WPPSS' budget and financial plan over which
BPA has approval authority. Since WPPSS cannot sell bonds to finance
construction of WNP-1 without BPA's approval, WPPSS effectively has control

over “he planned completion date of the project.

Jim C. Petersen

SUBSCRIBED and sworn to before
me this day of s 1983

Notary PubTic
My commission expires
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NEMORAKDUM AND QORDER
(Granting Fpplicant's and NRC Staff's Motions
for Surmary Disposition)

MEMORANKDLUM

This is a proceeding to determine whether Applicant should be
¢rented an arendment to extend the completion date stated in its con-
struction permit, Intervenor contends that "good ceuse" does not
exist for the extension of the construction permit compleiion date,

8¢ required by Section 185 «f the Atomic Energy Act end 10 C.F.R,

"2 Pé

. | | :
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§ 50.55(b), and that the extension requested is not for a2 reasonable

period.

Applicent and NRC Staff have moved for summary disposition on the
basis of affidavits and other documents annexed to their respective
motions. Intervenor opposes the summary disposition motions and re-

quests that an evidentiary hearing be convened.

\le grart Applicent's and NRC Staff's motions for summary disposi-

tion and cismiss Intervenor's adnitted contention.

1. BACKGROUND

On July 21, 1981, Applicant filed an application for an extension
of ite corstruction permit completion date from January 1, 1982 until
June 1, 1986, On March 18, 1982, Intervenor, the Coalition for Safe
Power (CSP), filed a request for hearing. On October 8, 1982, the
Cormission iscued an Order, CLI-B2-29, 16 NRC 1221, concerning CSP's
request for hearing, which provided Commission guidance on the scope
of construction permit extension proceedings and determined that only
one contention raised by CSP would be litigable if properly particu-
larized and supported, The Commission Order referred the petition
filed by CSP to 2 licensing boerd to determine if the other hearing
requirements of the Commissfon's regulations hac been met and, if so,

to conduct an appropriete proceeding.
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On January 17, 1983, Applicant served on the Board and the par-
ties copies of a request to the Staff that its pending amendment
request for an extension to June 1, 1986 for completion of construc-
tion be modified to allow completion by June 1, 1991. Applicant sta-
ted therein its urderstanding that the request would be treated 2z¢ @
modification of the perding amendment rather than as a new amendment

request.

The origina) recuested extension, until June 1, 198€, wes prem-
iced on the ccrstructior having proceeded clower than anticipated.
Intervenor challenged that extersion on the ground that poor manace-
ment practices had reculted in delay and that, consequentiy, there was
ro cood cause for the delay. Intervenor acknowledged that Applicent

had not intentionz)ly celayed construction,

The cupplemental request for extension from June 1, 1686 until
June 1, 1901, however, Vs nececcitated by Applicant's irtention to
halt its construction for up to five years. Interveror chellenced
that edditiore) period cf requested extersion s not satisfying the
"good cezuse" requirerent of the Atomic Energy Act and Cormission requ-
lations, and the five-year period as not being 2 réasonable period of

time.

In our Craers of Fctruary 23, 1963 and larch 23, 1083, we rejec-

ted any cortentions that right relate to the original pericc of



requested extension in the pending application, Trom January 1, 1982
until June 1, 1986. We determined that allegations of poor management
practices resulting in construction delays are not sufficient to sa-
tisfy the Commission's guidance in CL1-82-29, supra, that equated a
lack of good cause with being dilatory. Since Intervenor had made no
showing that Bpplicant's requested extension until 1986 was the result
of Applicant's being dilatory, we would not entertain any contentions

regzrding that time period.
Fowever, with regard to the supplemental period of extension,
from June 1, 1986 until June 1, 1991, we admitted the following

contention:

hrerced Contention Ko, 2

Petitioner contends that the Permittee's decision in April
1082 to "defer" construction for two to five years, and the
subsequent cessation of construction at WhP-1, was dilatory.
Such action was without "good cause" &s required by 10 CFR
50.55(b). lioreover, the modified request for extension of
completion date to 1991 does not constitute a "reasonable
pe  ‘od of time" provided for in 10 CFR 50.55(b).

It is this contention, the only one admitted in this proceeding,
that Applicant and Staff move to dismiss in their respective motions

for summary disposition.



11. STATEMENT

According to Ap&]icant's discussion of the facts, it was the
Bonneville Power Administraticn (BPA), an agercy of the U.S. Govern-
ment established by the Bonneville Project Act of August 20, 1937,
that requirec the halt in construction of WNP-1. Ppplicant hes uynder
construction three nuclear prejects, WNP-1, WNP-2, anc WNP-3, The
financing of \1iP-1 has been sclely through the szle of bornds. Under
agreerents to which Applicant and BPA are parties, fpplicart has
agreec teo construct KIP-1 and hee assigned 100% of the cepebility of
the facility tc BPA. BPA is accorded substantial cversight respon-
siti1ity anc ccriract approvel authority. In addition, the issuance
cf a1l bords is subject to approval by BPA. Becavse the constructiorn
of WhF-1 is financed entirely through the cale of bonds, Applicant
eccerts that BPA controls the pace of construction a¢ a result of its

suthority to withhold approva) for bond sales.

ks Applicent further cescribes the situetion, in April of 1982
BPA published 2 draft powerlced forecast which indicated that WWP-1,
WP-2 and WNP-3 were needed in the region, but that short-term sur-
pluses of electricity could occur prior to 1990. Therefore, BPA
recommended that construction of WNP-2 and WNP-3 proceed at full pace
while the completion schecule for WNP-1 be delayed for 2 period of up

to five yesrs. Applicent developed alternatives to the LPA recom-

mendation, but BPA tdvised Applicant that none of theee 21ternatives
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was acceptable; that the BPA recommendation was the only prudent
course of future conduct; and that BPA would not approve any financing
plan inconsistent with its recommendation. As a result, Applicant de-
cided to defer the construction of WNP-1, recognizing that BPA would
net permit the sale of bonds needed to continue construction of the

facility.

In support of its motion for summary disposition in Applicant's
favor, Staff also relies upon BPA's refusal to approve further bond
fssusnces for continued construction of WNP-1 as "good céuse" for de-
ferring construction, Staff agrees that Applicant would lack the
firnercial resources to complete construction without BPA's support.
S+aff also relies upon one of the reasons cited by BPA for recommend-

ing deferral of WlP-1, a slower growth rate of electrical power demand

than originally projected, as constituting a valid purpose for defer-

ring construction. NKRC Staff lotfon at §.

Intervencr, on the other hand, concludes }hat Applicant, rather
BPA, was responcible for the deferral of wiP-l. Intervenor sub-
that Applicant requested the deferral from BPA and concurred in
i+. Rosolie affidavit at 2; Intervenor's Answer to Summary Disposi-
tion lMotions at 6-7. Intervenor asserts that Applicant had options
other than deferral: it could have placed the project in indefinite
rothball as it did with Projects WLP-4 and KNP-5; it could have ter-

rinated the Projects; or it could have entered into negotiations with
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the private utilities owning 30% of ¥NP-3 in order to have therm defer
lINP-3, rather than having to defer WNP-1. 1d at 7-9.

Furtherrore, Intervenor zsserts that the Board should go behind
the decision to halt construction (whether made by Applicant or BPA)
to consider th: rezsons for not financing continued construction et
this point. Intervenor asserts that the reasons given by Staff and
Applicart as inducing the BPA decicion (which Intervenor acserts wes
Applicent's decicion) to defer construction, a temporary lack of fi-
nancial recources and @ slower orowth rate of electrical demerc, are
not the 7ull story. It contends that escalatirg rates caused by the
LPPSS construction prograr was a significant fector; that the privete
utilities woulc nc* agree te ceferring WKP-3 in ldeu of WKNP-1, al-
thavsh LIP=1 wes more complete; that more recent analyses by EFA shew
electrice) crowth to be cven less than projected; and thet there may
ke no future firancing available to resume construction, Irtervenor
would like to ce1) &n expert witness to support its position thet
thers w‘11 be a lack of need for power from WKP-1 (in additior to 2
consequent leck of future financing) in order to support a finding
that there is no good cavse to extend the construction completion
date, rotwithstanding that there might have been gbod cause to delay
construction. In other words, whatever causes exist to delay con-
strugtion. cuch as currently low electrical demand and tempcrery lack

of financing, are more extrene, namely, ever lower electrical demand



and a permanent lack of financing, so as to require cancellation of

construction. 1d. at 10-11.

Intervenor also contends that the requested extension of comple-
tion date is not for 2 reasonable period of tine by dint of its being
insufficent. According to Intervenor, BPA and Applicant may well be
cersidering a 5-12 year deferral of WEP-1, not a 2-5 year deferral,
according to other documents, Furthermore, because of the downward
trend in forecasting electrical demand and the unavailebility of fi-
nencing within the time period requested, Intervenor contends that
Epplicant cannot meet its burden of proving that firancing will exist
tn resume construction within the five-year period requested. Inter-
veror's Answer at 12-16. Finally, Intervenor asserts that the safety
and environmenta) significance of the requested delay must be coneid-
erad for at least the reasons that thers is some concern over equip-
ment deterioration during the extensive delay in conp\etion'of con-
¢*ruction and that the original cost-benefit enalysis at the construc-

tion permit stage is completely outdated. Id. at 16-19.

I11. OPINION

A. Good Cause

Section 185 of the Atomic Energy Act, es amended, 42 v.S.C.
§ 2235, states, in pertinent part:



A1l applicants for licenses to construct or modify produc-
tion or utilization facilities shall, if the application is
otherwise acceptable to the Commission, be initially granted
a construction permit. The construction permit shall state
the earliest and latest dates for the completion of the con-
struction or modification., Unless the construction or modi-
fication of the facility is completed by the completion
date, the construction permit shall expire, and all rights
thereunder be forfeited, unless upon good cause shown, the
Commission extends the completion date.

In furthercrice of this section, 10 C.F.R, § 50.55 reads in per-

tinent part, as follows:

(a) The permit shall stete the earliest and latest dates for
completion of the construction or modification,

(bY 1f the proposed cerstruction or modification of the facility
ie not ccmpleted by the latest completion cate, the permit
shall expire and 211 rights thereunder shell be forfeited:
Provided, however, That upon good cause shown the Cormiceion
Wity extend the completion date for a reasonable period of
time. The Commission will recognize, amoro other things,
developrental prcblems attributable to the experinmcntal
nature of the facility or fire, flood, explosion, strike,
sabotace, domestic violence, enemy action, en act of the
elements, and other acts beyond the control of the permit
holder, 2¢ & basis for extending the completion dete.

In its guidance to this Licensing Board in CLI1-82-29, supra, the
Commission interpreted the foregoing statute and regulation as afford-
ing only a narrow scope to this proceeding within which Intervencr was
free to prove only that "WPPSS was both responsible for the deleye and

shat the deleys vere dilitory and thus without ‘good ceuse'." 16 KRC

et 1231, 1Ir Vashington Public Power Supply Syetem (KPPSS Nuclear



- 10 -

Project No. 2), ALAB-722, 17 NRC 546, involving orly WNP-2, the Appeal
Board elaborated on those directions from the Commission to the Li-
censing Board. It interpreted "dilatory conduct in the sense used by
the Commission" as meaning "intentional delay of construction without
a valid purpose." 1d. at 552, Consequently, it held that, "unless the
hpplicant was responsible for the delays and acted in 2 dilatory man-
ner (i.e., intentionally and without a valid purpose), a contested
construction permit extension proceeding is not to be undertaken at
¢11." 1d. at 553. Since, with regard 12 NP-2 there had not been any
Intervenor allecztion of intentional delay (Applicant sought no halt
in construction, as here, but had only suffered involuntary delays in
reeting its construction schedule), the Appeal Boerd affirmed the Li-

censirg Beard's dismissal of Intervenor's contentiors.

In the instant case, Lpplicant has made a strong showing of not
"intertionz11y" causing the halt in construction, with affidavit and
gocumentary suppert of its position that the Conneville Power ‘dminis-
trzticn caused the delay by withholding its approva) of bond issuances
for further construction, the only avenue for financing available to
Applicant. Intervenor makes no attempt to dispute BPA's power to con-
trol the pace of construction through its control over the financing
of the project, but insists that it was Applicant, rather than BPA,
who instigated the decision to defer construction and that BPA only

concurred in it. Intervenor seeks the opportunity to prove that
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Applicant's decision to delay construction, not having been compelled

by BPA, was also without 2 valid purpose.

Elthough we see little in Intervencr's transmittals to us in
opposition to the motions for summary disposition to support its posi-
tion that the recommendation of deferral was instigated by Applicant,
rather than BPA, we would not grant the motions for summary dispo-
citicn on that score. Corporete dealings and motivetions are suffi-
ciently arcire, notwithstanding the matters placed upon the public
record in the form of corporate minutes, resolutions, ard recommendé-
tiens, to afford & 1itigant the right to oo behind these records to
ceek the testimory of participants in the corporate transecticns.
‘rie=venor hzs not taker ciscovery depositions, possibly for lack of
finences, but that voulc not preclude it from examining for the first
time at ar evidentiary hearing the appropriate cfficials o€ WFPSS ancd
EFA to identify the actuel cecision-maker. However, even i€ ve could
rlece the intention to delay on Applicant, rather thzn BPA, we vould
¢till have to hold fcr Applicant on the undisputed material facts
releting to the purpose for the delay, or which ve fird very little

¢iszcreement among the parties.

Without disputz, what prompted the decision to delay construction
was a leck of firencial resources to complete the constructior of
WP-1 and KNP-3, &nd the <-cecast of no electrical demend for the

output of WNP-1, at the tergeted completion date cf July 1, 1%€€.
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Intervenor, in fact, posits that the situation is more precarious than
given by Applicant -- that there will be 2 lack of financing and a
lack of demand for electrical power even after a five-year hiatus in
construction. Intervenor's Answer at 10-11, 14-16; Rosolie Affidavit

at 3-4.

In ALAS-722, supra, the Appeal Board indicated that "an inten-
tional slowing of constructfon because of a temporary lack of finan-
ciz) resources or a slower growth rate of electricel power than that
originzlly projected would constitute delay for a valid business pur-
pose." 17 NRC at 552, fn. 6. Since there is no dispute that the lack
of firencing and slower growth rate of electrical power caused the
decision to defer construction, we should have little hesitation in
decicing that Applicant's delay in construction met the Appeal Board's
test of being for a valid business purpose. Intervenor, however, re-
lies on further dictum in ALAB-722 (id. at 552) that the “"ultimate
'cood cause' determination is expected to encompass & judgment about
why the pient should be completed and is not to rest solely upon 2
judement as to the Applicant's fault for delay." Intervenor asserts
thet there is not merely a temporary lack of financiel resources, but
a permanent one, and 2 long-term lack of electrical demand that would
negate any reasons for completing a plant. Intervenor's Answer at

10-1T1.
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Intervenor's argurent fiies in the face of the Commission's di-
rectives to us in CLI-82-29, supra. There the Commission, in no un-
certain terms. focused exclusively on the "reasons that have contri-
buted to the delay in construction," rather than good cause for com-
pleting construction. 16 NRC at 1228; see also 1d. at 1229, 1230 and
1231. While ALAB-722, supra, appears to be at some variance with the
Cormission's directives to us to focus exclusively on causes for de-
lzy, rather than for completing construction, even that dictum would
require 2 judgment about whether the plant shculd be corpleted only if
Frplicant has not first satisfied the test of either not being respor-
sible for the delay o~ having delayed censtruction for 2 valid pur-
rose, Since the kpplicert, in this case, has halted¢ construction,
either intentionally cr at the direction of BPA, for the velid reasons
of & leck of firencial rescurces and 2 slower growth of electric
power, ve need not reechk a value judgment on the advisability of com-

pleting the p]ent.:/

*

= The #ppez) Boarc hes not illuninated the besis for its focus on
the future, rather than on Applicant's past conduct, seemingly at
varience with the Commission's directives to us, other than tc
conclude that this is called for by Section -185 of the Atomic
Energy Act. 17 NRC at 553. Consequently, we offer no opinion
on why the Appeal Bozrd would permit an inquiry into the advisa-
bility of buildirc 2 plant when it is for the benetit of an ap-
plicant that has failed the Commission's test of not being dila-
tory but would not permit such inquiry for the berefit of an in-
tervenor wishing to scrap the plant. An applicent for a con-
struction permit extension has, presumably, already satisfied its

[ FOOTNOTE COMTINUED]
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Intervenor also seeks a hearing on the other options it asserts
were available to Applicant in place of its deferral of construction
for the five-year projected period. These other asserted options of
plecing the project in indefinite mothball, terminating the project or
nogotiating with private utilities who own 30% of WNP-3 to delay WKP-3
instead, might have been more "prudent” according to Intervenor. Ros-
clie Affidavit at 2-3; Intervenor's Answer at 9. Nothing stated by
Intervenor in its answer or cubmitted in support of It raises ary
question ebout the decision to delay censtruction being at least a
rational business decision, 2lbeit not the decision Intervenor might

have made under the same circumstances.

l'e see no merit in the Board's seeking to substitute its own
;udgment for that of Applicant in selecting one of a number of ra-
ticre] alternatives available to Applicant. The one apparently fa-
vored by Intervenor (ibid.), of halting construction on KNP-3 rather

thzn WNP-1, cannot support a denial of the requested extension. If

[FOOTNOTE CONTINUED]

requiremcnt of demonstrating the need for power =t ‘he construc-
tion permit stage and should not have to demonstrate that need
again unless, under special circumstances, such a demonstration
is deemed necessary at the operating license stage. See 10
C.F.R. §§ 51.21 and 51.23(e), and Statement of Consideration 2t
47 Fed. Reg. 12940 (March 26, 1982).
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the Applicant is attempting to salvage both nuclear plants by tempor-
arily halting cornstruction on one of them, that cessation of construc-
tion activities has a valic purpose regardless of which plant is cho-
sen. We see no reason to attempt te force the cancellation of the
plant chosen to be delayed (thrcugh a revocation of the construction
permit) merely because some rezsonable persons would hzve chosen fo
delay the cther plent. Hor do we see any justification for the Board
to cuestion the reasonableness of Applicant's decision of deferral
beczuse Applicant did not choose, instead, either of the other two
more exireme alternztives suggested by Intervenor of incefinite

mothballine or termination.

Le are not faced with an allegation that Applicant has ectually
ceciced to abencon the plert. Had Intervenor made such an allegeticr
end offered some factual support for it we weuld not be so quick to
grert surmary cisposition in fevor of Ppplicant. A finding by vs cf
abenconrent might permit us to dismiss Applicent's application es

being moot. See Puerto Rice FElectric Power Authority (Morth Coast

luclear Plant, Unit 1), ALAE-605, 12 KRC 153 (1980). Here, Intervenor
hes noct gone beyenc en attempt to prove that future power demands and
lack of financing will ceuse &n abandonment of the.plant when Appli-
cant is faced with resuming construction. 1f Intervenor were con-
vincep that Applicant hac irrevocably cecided to abandon the plant, it
is doubtful that that it would continue to expend its resources on its

intervertions in this and the cperating license proceedings,
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B. Reasonable Period of Time

Intervenor also challenges the reasonableness of the period of
time requested for the extension. Intervenor asserts that the five-
year requested extension fis unreasonable because it is insufficient.
It would like the opportunity to prove that the plant could not be

completed by 1991. Intervenor's Answer at 11-16.

We cannct fairly read into the Atomic Energy Act or the regula-
tions thereunder any basis for challenging the reasunableness of the
pericd of requested extension on grounds of insufficiency. Were there
sore overall time (rather than reasonableness) limitation on the total
corstruction period or on the period that might be requested which
Applicent is atterpting to circumvent by requesting the needed time in
increments, we might be persuaded otherwise. However, no such limita-
tion is apparent to us. By requesting an insufficient peridd Appli-
cant could crly injure itself because it would then be forced to apply
for znother extension and demonstrate good cause anew in order to com-
plete the plant, when its original "good cause” demonstration could

have supported an extension for the totzl period required.

Perhaps we would view differently Intervenor's arguments vwith
regard to the insufficiency of the period requested if we could accept
its further argument that the tot21 period of extension must be exam-

ined with regard to the safety and environmental aspects of the
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deferral of construction. Indeed, Intervenor's argument that there
may be equipment deterioration during 2 lengthy delay in construction
that should be considered during 2 construction completion date exten-
sion proceedirg (Intervenor's Answer at 17) has considerable super-
ficial zppeal. Certeinly, one cannot easily disassociate the question
of whether an extension should be granted from the realization that
the granting of the extension might well leac to 2 deteriorztion in
equiprenrt. Sinilarly, one could postulate environmerte]l effects from
she prolongatior cof the construction period. However, were we to
chcose the mest propitious moment for evaluatinc the effects of a pro-
longed or delayed conctruction period on safety and the environment,
we would choose & time after the effects became apparent, namely, at
the operating license stage. L hearing at this Jjuncture vould be
rostiy speculative. ke note that the Licensing Boarc in the LNP-1-0L
cperating licerse proceeding, composed of the same merbers 2s here,
he: ednitted & contention (Contention 20) that questions unnered con-
structior defects that might result from Applicant's method of pre-
serving the construction during the perioc¢ of ceferral. Lashinoton

public Power Supply System (WPPSS Nuclear Project Mo. 1), LBP-83-66,

18 NRC (October 14, 1983). slip op. at 31-34.
£

A deferral of corsideration of the safety and environmental
effects of the delzy in construction to the operating license stzge
not only makes the most sense, but it comports with the Commission's

interpretation of § 185 of the Atomic Energy Act as not recuiring the
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relitigation of health, safety or environmental questions between the
time a construction permit is granted and the time the facility is
seeking authorization to operate. CLI1-82-29, supra, 16 NRC at 1228.
And, since the health, safety and environmental effects of the pro-
longed construction are not to be questioned at this juncture, Appli-
cant 21so car cderive little benefit from understating the period

needed for completion of construction, as alleged by Intervenor.

C. lega2) Starcard

Under 10 C.F.R. § 2.749, this proceeding should be dismissed if
the filinge indicate that there is no cenuine issue as to any material
fact. In deciding Applicent's and KRC Staff's motions for summary
disposition we have corstrued all of the material facts in favor of
Intervenor. We have assumed, notwithstanding the strong evidence
offered to the contrary by Applicant, that the decision to ﬁa]t con-
struction was Applicant's, not BPA's. We have accepted Intervenor's
scsertions that there were more prudent alternatives to 2 temporary
halt in construction, such as cancellation of the facility, placing it
in mothball, or halting construction on WNP-1. We have also assumed
for the purpose of deciding this motion that the period of extension
requested isn't sufficient and that the economic situation will event-
ually cause an ebandonment of the facility. We nevertheless reach the
position that Applicant has demonstrated good cause for delaying con-

struction by dermonstrating valid reasons for doing so even though
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there may be more prudent alternatives and the option selected may
prove fruitless. Having found good cause for the deferral of con-
struction on the uncontroverted material facts, we must grant Appli-
cant's and Staff's motions for summary disposition without inquiring

further into the advisability of constructing the nuclear plant.

ORDER

For 211 of the foregeing rezsons anc beased upen 2 censideration

¢ the en_ire record in this matter, it is, this 1lst day of February,

10¢e¢,

ORDERED

That Applicant's and MRC Staff's motions for summary disposition

in fevor of fpplicant are cranted and Interveror's sole contenticn is

dismisced, terminating the proceeding.

Kithin ten (10) days after service of this Memorandum and Order,
which constitutes & final disposition of this proéeeding before the
Licensing Board, Intervenor may take an appeal to the Appeal Bcard by
filing a notice of appeal pursuant to 10 C.F.R. §§ 2.762 and 2.785. A
supporting brief would then be due within thirty (30) cayvs after the

notice of appeal is filed.
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Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of Prac-
tice, this Memorandum and Order will constitute the final decision of
the Commission thirty (30) days from the date of issuance unless an
appeal is taken in accordance with 10 C.F.R. § 2.762 or the Commission

directs otherwise. See also 10 C.F.R. §§& 2.785 and 2.786.

THE ATOMIC SAFETY AND LICENSING BOARD

2. L E Al
enn U. Bright

ADMINISTRATIVE JUDGE

4}2L4446f /4*:L-f£1-..~—""

Erry Hafpbour
ADMINISTRATIVE JUDGE

N
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Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

Bethesda, larylend,

Februery 1, 1984,
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FEMORANDUM AND ORDER
(Granting Epplicant's and WRC Staff's Motions
for Surmary Disposition)

MEMORANDLUMNM

This is a proceeding to determine whether Applicant should be
crented an zrendment to extend the cormpletion date stated in its con-
struction permit. Intervenor contends that "good ceuse" does not
exist for the extension of the construction permit completion date,

2s recuired by Section 185 of the Atomic Energy Act end 10 C.F.R,



§ 50.55(b), and that the extension requested is not for a reasonable

period.

Applicent and NRC Staff have moved for summary disposition on the
basis of affidavits and other documents annexed to their respective
notions. Intervenor opposes the summary disposition motions and re-

quests that an evidentiary hearing be convened.

\le grart Applicent's and NRC Staff's motions for summary dispesi-

tion and ciemiss Intervenor's adnitted contention.

I. BACKGROUND

On July 21, 1981, Applicant filed an application for an extension
of its corstruction permit completion date from January 1, 1982 until
une 1, 186. On March 18, 1982, Intervenor, the Coalition for Safe
Power (CSP), filed a request for hearing. On October 8, 1982, the
Cormission iscued an Order, CLI-82-29, 16 NRC 1221, concerning CSP's
reque:. for hearing, which provided Commission guidance on the scope
of construction permit extension proceedings and determined that only
one contention raised by CSP would be litigable if properly particu-
larized and supported. The Commission Order referred the petition
filed by CSP to a licensing board to determine if the other hearing
requiremenrts of the Commission's regulations had been met and, if so,

to conduct an appropriete proceeding.
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On January 17, 1983, Applicant served on the Board and the par-
ties copies of a request to the Staff that its pending amendment
request for an extension to June 1, 1986 for completion of construc-
tion be modified to allow completion by June 1, 1991. Applicant sta-
te¢ therein its understanding that the reouest would be treated ec 2
rodification of the perding amendment rather than as 2 new amendment

recuest.

The original recuested extension, until June 1, 1686, was prem-
iced on the ccnstructior heving proceeded slower than anticipated.
Intervenor chzllenged that extersion on the ground that poor manage-

ment practices nad recu)

ted in delay and thet, consequently, there was
ro cood cause Tor the ¢eley. Intervenor acknowlecged that Applicent

had not intentionelly celayed censtructieon.

The supplerental request for extension from June 1, 1686 until
June 1, 1991, however, was nececcitated by Applicant's irtention to
halt its construction for up to five years. Interveror chellenced
thet edditiorel perioc cf requested extersion 2s not satisfying the
"good cause” requirerent of the ptomic Energy Act and Cormission regu-
letions, and the five-year period as not beingc & réasonable period of

time.

In our Cragers of Fchruary 23, 1983 and larch 23, 1083, we rejec-

ted any cortentions that right relazte to the original period of



requested extension in the pending application, from January 1, 1982
until June 1, 1986. We determined that allegations of poor management
practices resulting in construction delays are not sufficient to sa-
tisfy the Commission's guidance in CL1-82-29, supra, that equated a
lack of good cause with being dilatory. Since Intervenor had made no
showing that Applicant's requested extension until 1986 was the result
of Applicant's being dilatory, we would not entertain any contenticns

recerding that time period.
However, with regard to the supplemental period of extension,
from June 1, 1986 until Jume 1, 1991, we admitted the following

contention:

Arerced Contention No. 2

Petitioner contends that the Permittee's decision in April
1082 to "defer" constructicn for two to five years, and the
subsequent cessation of construction at WhP-1, was dilatory.
Such action was without "good cause" &s required by 10 CFR
50.55(b). loreover, the modified request for extension of
completion dete to 1991 does not constitute 2 "reasonable
period of time" provided for in 10 CFRK 50.55(b).

It is this contention, the only one admitted in this proceeding,
that Applicant and Staff move to dismiss in their respective motions

for surmary dispesition.



11. STATEMENT

According to Applicant's discussion of the facts, it was the
Bonneville Power Administraticn (EPA), an agenrcy of the U.S. Govern-
ment established by the Bonneville Project Act of August 20, 1937,
that requirec the halt inm construction of WNP-1. Epplicant hes under
construction three nuclear prcjects, WhP-1, KNP-2, anc WhP-3. The
finzncing of LIP-1 hes been sclely through the sele of bonds. Uncer
agreerents to which Applicent and BPA are parties, Fpplicart has
agree¢ to constiruct 11:p-1 and hec assigned 100% of the cepebility of
the facility tc BPA. BPS is sccorded substantial cversight respon-
sitility anc ccriract apprevel authority. In addition, the issuance
cf 811 bonds is subject to approval by BPA. bBecause the constructior
of WiF-1 is finznced entirely through the c2le of bonds, Applicant
zecerts that BPA controls the pace of construction &t @ result of its

authority to withhold approvel for bond sales.

ks Applicent further cescribes the situztion, in April of 1982
BPA published 2 dratt powerlced forecast which indicated that WNP-1,
WIP-2 and WNP-2 were needed in the region, but that short-term sur-
pluses of electricity could occur prior to 1996. Therefore, BPA
recommended that construction of WNP-2 and WNP-3 proceed at full pace
while the completion schecule for WNP-1 be delayed for 2 period of up
to five yesrs. Applicent developed alternatives to the EPR recom-

mendation, but BPF edvised Applicant that none of thece zlternatives



was acceptable; that the BPA recommendation was the oaly prudent
course of future conduct; and that BPA would not approve any financing
plan inconsistent with its recommendation. As a result, Applicant de-
cide¢ to defer the construction of WNP-1, recognizing that BPA would
nct permit the sale of bonds needed to continue construction of the

facility.

In support of its motion for summary disposition in Applicant's
favor, Staff also relies upon EPA's refusal to approve further bond
jssuzrces for continued construction of WHP-1 as "good czuse" for de-
ferring construction. Staff agrees that Applicant would lack the
firerncial resources to complete construction without BPA's support.
S+aff also relies upon one of the reasons cited by BPA for recommend-
ing deferral of LNP-1, a slower growth rate of electrical power demand
thar oricinally projected, as constituting a valid purpose for defer-

ring construction. NKRC Staff lMotion at 5.

Intervenor, or the other hand, concludes that Applicant, rather
than BPA, was responcible for the deferral of KNP-1. Intervenor sub-
mits that Applicant requested the deferral from BPA and concurred in
i*. Rosolie affidavit at 2; Intervenor's Answer to Surmary Disposi-
tion Motions at 6-7. Intervenor asserts that Applicant had options
other than deferral: it could have placed the project in indefinite
sothb2a11l as it did with Projects WLP-4 and KNP-5; it could have ter-

rinated the Projects; or it could have entered into negotiations with
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the private vtilities owning 30% of K¥NP-3 in order to have them defer
INP-3, rather than having to defer WNP-1. 1d at 7-9.

Furthermore, Intervenor asserts that the Board should go behind
the cdecision to halt construction (whether made by Applicant or BPA)
to consicer the rezsons for not financing continued construction 2t
this point. Intervenor asserts that the reasons given by Staff and
Bpplicart as inducing the BPA decision (which Intervenor acserts was
Applicent's decicion) to defer construction, a temporery lack of fi-
nar=ial resources and a slower orowth rate of electrical dermenc, are
rot the full story. It cortends that escalating rates caused by the
I.PFSS cons*ruction program was a significant factor; that the private
utilities woulc ne* aoree te ceferring WKP-3 in lieu of WNP-1, al-
thavgh LIiP-1 wes ncre complete; that more recent anglyses by EFA shew
electrice] crowth to be even less than projected; and thet there may
te no future financing &vailable to resume construction, Irtervenor
would like to cel! en expert witness to support its peeition that
therz w411 be a lack of need for power from WhP-1 (in additior to 2
consequent leck of future ¢inancing) in order to support a firding
thet there is no good cause to extend the construction completion
date, rotwithstancding that there might have been gbcd cause to delay
corstruction. In other words, whatever causes exist to delay con-
strugtion. cuch as currently low electrical demend and tempcrary lack

of financing, are more extreme, ramely, ever lower eleciricel demand



and a permanent lack of financing, so as to require cancellation of

construction. Id. at 10-11.

Intervenor also contends that the requested extension of comple-
tion date is not for 2 reasonable period of time by dint of its being
insufficent. According to Intervenor, BPA and Applicant may well be
ccreidering 2 5-12 year deferral of WEP-1, not a 2-5 year deferral,
according to other documents. Furthermore, because of the downward
trend in ferecasting electrical demand and the unavailebility of fi-
nencing within the time period requested, Interveror contends that
Epplicant carnot meet its burcen of proving that firancing will exist
tn resume consiruction within the five-year period requested. Inter-
veror's Answer at 12-16. Finally, Intervenor asserts that the safety
anc environmental significance of the requested delay must be consid-
ered for at leest the reasons that there i some concern over equip-
ment deterioration during the extensive delay in completion‘of con-
c*ruction and that the original cest-benefit enalysis at the construc-

tion permit stage is completely outdated. Id. at 16-19.
I1I. OPINION
A. Good Cause

Section 185 of the Atomic Energy Act, a5 amended, 42 U.S.C.

§ 2235, states, in pertinent part:



A1l applicants for licenses to construct or modify produc-
tion or utilization facilities shall, if the application is
otherwise acceptable to the Commission, be initially granted
a construction permit. The construction permit shall state
the earliest and latest dates for the completion of the con-
ctruction or modification. Unless the construction or modi-
fication of the facility is completed by the completion
date, the construction permit shall expire, and all rights
thereunder be forfeited, unless upon good cause shown, the
Commission extends the completion date.

In furthercrce of this section, 10 C.F.R. § 50.55 reads in per-

tinent part, as follows:

(2) The permit shall stete the earliest and latest dates for
corpletior of the construction or modification.

(b} 1€ the proposed cerstructicn or modification of the facility
je not ccmpleted by the latest completion dete, the pernit
shall expire and all rights thereunder shell be ferfeited:
Provided, however, That upon good cause shown the Cormmiscion
iy extend the completion date for a ressonable pericd of
time. The Commission will recognize. amorg other things,
developrental prcblems attributable to the experincntal
nature of the facility or fire, flood, explosion, strike,
sabotzce, domestic violence, enemy action, an act of the
elements, and other acts beyond the control of the permit
holder, ac & besis for extending the completion dete.

In its guidance to this Licensing Board in CLI-82-29, supra, the
Commission interpreted the foregoing statute and reéu]ation as afford-
ing orly a narrow scope to this proceeding within which Intervenor was
free to prove only that "WPPSS was both responsible for the deleys and
*hat the deleys were diletory and thus without 'cood cause'.”" 16 NRC

et 1231. Ir Veshinaton Public Power Supply Svstem (WPPSS Nuclezr
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Project No. 2), ALAB-722, 17 NRC 546, involving only WNP-2, the Appeal
Board elaborated on those directions from the Commission to the Li-
censing Board. It interpreted "dilatory conduct in the sense used by
the Commission" as meaning "intentional delay of construction without
a valid purpose.” 1d. at 552. Consequently, it held that, "unless the
Rpplicant was responsible for the delays and acted in 2 dilatory man-
ner (i.e., intentionally and without a valid purpose), 2 contested
construction permit extension proceeding is not to be uncertaken at
g11." Id. at 553. Since, with regard to KNP-2 there had not been any
Intervenor allecetion of intentional delay (Applicant sought no halt
in construction, as here, but had only suffered invcluntary delays in
reeting its construction schedule), the Appeal Boerd affirmed the Li-

censing Board's cdismissal of Intervenor's contentiors.

In the instant case, Applicant has made a strong showing of not
"intertionz11y" causing the halt in construction, with affiéevit and
gacumentary suppert of its position that the Conneville Power Adminis-
trztion caused the delay by withholding its approval of bond jssuances
for further construction, the only avenue for financing available to
Applicant. Intervenor makes no attempt to dispute BPA's power to con-
trol the pace of construction through its control over the financing
of the project, but insists that it was Applicant, rather than BPA,
who instigated the decision to defer construction and that BPA only

concurred in it. Intervenor seeks the opportunity to prove that
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Appiicant's decision to delay construction, not having been compelled

by BPA, was also without a2 valid purpose.

Elthough we see little in Intervenor's transmittals to us in
opposition to the motions for summery disposition to support its posi-
tion that the recommandetion of deferral was instigated by Applicant,
rather than BPA, we would not grant the motions for summary dispo-
citicn on that score. Corporete dealings ernd motivetions are suffi-
ciently arcere, notwithstanding the matters placed upon the public
record in the form of corporate minutes, resolutions, ard recommende-
tions, to afford & litigant the right to go behind these records to
ccek the testimory of participants in the corporate transacticrs.
‘rze=venor hes not taker ciscovery depositions, possibly for lack of
finences, but that woulc rot preclude it fron examining for the first
time at ar evidentiary hearing the appropriate cfficials of \FPSS and
€52 to identify the actuzl cecision-maker. However, even i€ ve could
plece the intention to delay on Epplicant, rather then BPA, we vould
<ti11 have to hold ‘cr Applicant on the undisputed material facts
releting to the purpose for the delay, or which we fird very little

¢iszcreemen’ among the parties.

Without dispute, whet prompted the decision to delay construction
vas & leck of firencial resources to complete the construction of
WP-1 and WNP-3, &nd the forecast of no electrical demend for the

output of WNP-1, &t the targeted completion date of July 1, 19€6€.
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Intervenor, in fact, posits that the situation is more precarious than
given by Applicant -- that there will be a lack of financing and a
lack of demaend for electrical power even after a five-year hiatus in
construction. Intervenor's Answer at 10-11, 14-16; Rosolie Affidavit

at 3-4.

In ALAB-722, supra, the Appeal Board indicated that "an inten-
ticnal slowing of corstructjon because of a temporary lack of finan-
ciz) resources or a slower growth rate of electrical power than that
originally projected would constitute delay for a valid business pur-
pose." 17 NRC at 552, fn. 6. Since there is no dispute that the lack
of firencing and slower growth rate of electrical power caused the
decicion to defer construction, we should have little hesitation in
decicing that Applicant's delay in construction met the Appeal Board's
test of being for a valid business purpose. Intervenor, however, re-
lies on further dictum in ALAB-722 (id. at 552) that the “ultimate
'cood cause' determination is expected to encompass @ judgment about
why the piagnt should be completed and is not to rest solely upon 2
judement as to the Applicent's fault for delay." Intervenor asserts
thzt there is not merely a temporary lack of financiel resources, but
a permanent one, and 2 long-term lack of electrical demand that would

negate any reasons for completing a plant. Intervenor's Answer at

10-11.
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Intervenor's argurent flies in the face of the Commission's di-
rectives to us in CLI-82-29, supra. There the Commission, in no un-
certain terms, focused exclusively on the "“reasons that have contri-
buted to the delay in construction,"” rather than good cause for com-
pleting construction. 16 NRC at 1228; see also 1d. at 1229, 1230 and
1231. While ALAB-722, supra, appears to be at some variance with the
Cormission's directives to us to focus exclusively on causes for de-
ley, rather than for completing construction, even that dictum would
require @ judgment ahout whether the plant shculd be completed only if
Erplicant has not first setisfied the test of either not being respor-
cible for the celay or having delayed ccnstruction for a valid pur-
rose, Since tre fpplicent, in this case, has halted construction,
either intentionally cr at the direction of BPA, for the velid reasons
of & leck of firencial rescurces and 2 slower growth of electric
rower, we need not reect a value judgment on the advisability of com-

; */
pleting the plent.—

The Ppnpee) Boarc hes not illuminated the besis for its focus on
the future, rather than on Applicant's past conduct, seemingly at
varierce with the Commissien's directives to us, other than to
concluce that this is called for by Section 185 of the Atomic
Energy Act. 17 NRC at 553. Consequently, we offer nc opinion
on why the Appeal Board would permit an inquiry into the acvisa-
bility of building 2 plant when it is for the benefit of an ap-
plicant that has failed the Cormission's test of not being dila-
tory but wouid net permit such inquiry for the berefit of ar in-
terveror wishing tc scrap the plart. An applicant for a con-
struction permit extension has, presumably, already satisfied its

[FOOTNOTE COMTINUED]
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Intervenor also seeks a hearing on the other options it asserts
were zvailable to Applicant in place of its deferral of construction
for the five-year projected period. These other asserted options of
plecing the project in indefinite mothball, terminating the project or
negotiating with private utilities who own 30% of WNP-3 to delay WNP-3
instead, might have been more "prudent” according to Intervenor. RoS-
clie Affidavit at 2-3; Intervenor's Answer at 9. Nothing stated by
Intervenor in its answer or submitted in support of it raises any
question ebout the decision to delay construction being a2t least a
rational business decision, albeit not the decision Intervenor might

have made under the same circumstances.

lle see no merit in the Board's seeking to substitute its own
iudgment for that of Applicant in selecting one of a number of ra-
tieral alternetives available to Applicant. The one apparently fa-
vored by Intervenor (ibid.), of halting construction on WNP-3 rather

thzn WNP-1, cannot support a denial of the requested extension. If

[FOOTNOTE CONTINUED]

requirement of demonstrating the need for power at the construc-
tion permit stage and should not have to demonstrate that need
again unless, under special circumstances, such a demonstration
ic deemed necessary at the operatino license stage. See 10
C.F.R. §§ 51.21 and 51.23(e), and Staztement of Consideration at
47 Fed. Reg. 12940 (March 26, 1982).
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the Applicant is attempting to salvage both nuclear plants by tempor-
arily halting corstruction on one of them, that cessation of construc-
tior activities has & valic purpose regardless of which plant is cho-
<en. We see no reason to attempt te force the cancellation of the
plant chosen to be delayed (through a revocation of the construction
permit) merely because some rezsonable persons would have chosen to
delay the cther plent. Nor do we see any justification for the Board
tr, cuestion the reasonableness of Applicant's decision of deferral
beczuse Applicant did not choose, instead, either of the other two
more exireme alternztives suggected by Intervenor of incefinite

methballine or termination.

e are not faced with an allegation that Applicant has actually
ceciced to abencor the plart. Had Intervenor made such an allegaticr
and offered some factual support for it we weuld not be so quick to
crert surmary cisposition in favor of Ppplicant. A finding by vus of
abenconrent might permit us to cismiss Applicent's applicaticon es

being moot. See Puerto Rice Flectric Power Authority (Morth Coast

lucleer Plant, Unit 1), ALAE-605, 12 NRC 153 (1980). Here, Intervenor
hae not gone beycnd an attempt to prove thet future power demands and
lack of financing wiil cause é&n abandonment of the.plant when Appli-
cant is faced with resuming construction, 1f Intervenor were con-
vincep that Applicant hac irrevocably decided to abandon the plant, it
is doubtful that thet it woulc continue tc expend its resources on its

intervertions in this and the cperating license proceedings.
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B. Reascnable Period of Time

Intervenor also challenges the reasorableness of the period of
time requested for the extension. Intervenor asserts that the five-
year requested extension is unreasonable becauvce it is insufficient.
1t would like the opportunity to prove that the plant could not be

completed by 1991. Intervenor's Answer at 11-15,

We cannct fairly read into the Atomic Energy Act or the regula-
tions thereunder any basis for challenging the reesonableness of the
period of requested extension on grounds of insufficiency. Were there
sore overall time (rather than reasonzbleness) limitation on the total
corstruction period or on the period that might be recuested which
Rpplicent is atterpting to circumvent by requesting the needed time in
increments, we might be persuaded otherwise. However, no such 1imita-
tion is apparent to us. By requesting an insufficient periéd Appli-
cant could orly injure itself because it would then be forced to apply
for another extension and demonstrate ccuse anew in order to com-
plete the plant, when its orig . ~ reuse” demonstration could

heve supported an extension for the totel pgeriod required.

Perhaps we would view differently Intervenor's arguments with
regard to the insufficiency of the period requested if we C.i1d accept
its further argument that the tot21 period of cxtension must be exam-

ined with regard to the safety eand environmental aspects of the
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deferral of construction. Indeed, Intervenor's argument that there
may be equipment deterioration during a lengthy delay in construction
that should be considered during 2 construction completion date exten-
sion proceedirg (Intervenor's Answer at 17) has considerable super-
ficial eppeal. Certzinly, one cannot easily disassociate the question
¢f whether an extension should be oranted from the realization that
the grantingc of the extension might well leac to a deteriorztion in
equipnent. Sinilarly, one could postulate environmertel effects from
she prolongaticr cof the censtruction period. However, were we to
choose the mest propitious moment for evaluating the effects o€ a pro-
longed or delayed construction period on safety and the environment,
we would choose & time after the effects became apparent, namely, at
the operating license stage. A hearing at this juncture vould be
rostiy speculative. We note that the Licensing Boarc in the NP-1-0L
cperating licerse proceeding, composed of the same merbers as here,
hee edmitted @ contention (Contention 20) that questions unnared con-
structior defects thet might result from Applicant's method of pre-
serving the construction during the perioc of ceferral. \Lashinoton

public Powe: Supply System (WPPSS Nuclear Project No. 1), LBP-83-66,

18 KRC (October 14, 1983), slip op. at 31-34.

A deferral of corsideration of the safety and environmental
effects of the delay in construction to the operating license stege
not only makes the most sense, but it comports with the Commission's

interpretetion of § 185 o the Atomic Energy Act as not recuiring the
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relitigation of health, safety or environmental questions between the
time a construction permit is granted and the time the facility is
seeking authorization to operate. CL1-82-29, supra, 16 NRC at 1228.
And, since the health, safety and environmental effects of the pro-
longed construction are not to be questioned at this juncture, Appli-
cant also car cerive little benefit from understating the perind

needed for completion of construction, as alleged by Intervenor.

C. Llege) Starcard

Under 10 C.F.R. § 2.749, this proceeding should be dismissed if
the filings indicate that there is no genuine issue as to any material
fact. In deciding Applicent's and KRC Staff's motions for summary
disposition we have construed all cf the material facts in favor of
Intervenor. We have assumed, notwithstanding the strong evidence
offered to the contrary by Applicant, that the decision to ﬁa1t con-
struction was Applicant's, not BPA's. We have accepted Intervenor's
assertions that there were more prudent alternatives to a temporary
halt in construction, such as cancellation of the facility, placing it
ir mothball, or halting construction on WNP-1. e have also assumed
for the purpose of deciding this motion that the period of extension
requested isn't sufficient and that the economic situation will event-
ually cause an ebandonment of the facility. We nevertheless reach the
position that Applicant has demonstrated good cause for delaying con-

struction by dermonstrating valid reasons for doing so even though
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there may be more prudent alternatives and the option selected may
prove fruitless. Having found good cause for the deferral of con-
struction on the uncontroverted material facts, we must grant Appli-
cant's and Staff's motions for summery disposition without inquiring

further into the advisabilitv of constructing the nuclear plant.
ORDER
For 211 of the foregoing rezsons and based upen 2 consideration
¢ the entire record in this matter, it is, this lst day of February,
1984,
ORDERED
That Applicant's and MRC Steff's motions for summery disposition

in fevor of Applicant are oranted and Interveror's sole contenticn is

dismicced, terminating the proceeding.

KWithin ten (10) days efter service cf this Memorandum and Order,
which constitutes & final disposition of this proceeding before the
Licensing Board, Intervenor may take an zppeal to the Appeal Board by
filing a notice of appeal pursuant to 10 C.F.R. §§ 2.762 and 2.785. A
supporting brief would then be due within thirty (30) days after the

notice of appeal is filec.
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Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of Prac-
tice, this Memorandum and Order will constitute the final decision of
the Commission thirty (30) days from the date of issuance unless an
appeal is taken in accordance with 10 C.F.R. § 2.762 or the Commission

directs otherwise. See also 10 C.F.R. §§ 2.785 and 2.786.

THE ATOMIC SAFETY AND LICENSING BOARD

2@‘15 /J’
enn right

DhINISTRATIVE JUDGE

Riny foiAor™

MErry Harbour
AD?IhlSTRATIVE JUDGE
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Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

Bethesda, larylend,

Februery 1, 1984,
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MEMORANDUM FOR: Mary E. Wagner, Attorney
Office of the Executive Legal Director

THRU: Darrel A. Nash, Section Leader
Licensee Relations Section
0ffice of State Programs

FROM: Jim C, Petersen
Senior Licensee Relations Analyst
Office of State Programs

SUBJECT: PROPOSED AFFIDAYIT IN RESPONSE TO WPPSS MOTION FOR SUMMARY
DISPOSITION - WNP-1 CPA

Enclosed is my proposed affidavit in the subject proceeding. It addresses
the licensee's motion for summary disposition of CFSP Amended Contention £
and reaffirms my earlier conclusion ir the previous affidavit.

Jim C. Petersen
Senfor Licensee Relations Anal, .
Office of State Programs

Enclosure:
As stated

Distribution:

Subject: WPPSS: WNP-1 Financial File =™ 7
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