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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ..M

.
'-

%~ ,.g;; s ' yn ; ,

, m;;; s ~ y-

h.%f7[V V-
;N'

,
COMMISSIONERS: .,

[r w;
c W:7-

r-;D}. M ".b Y,?(. -k.s v
, ,,

Nunzio J. Palladino, Chairman voyau .

g$;9aye m,rg, ,Victor Gilinsky
%'? '"e k% Uo- - 1

Thomas M. Roberts
James K. Asselstine %;}'i yyfq̂

Frederick M. Bernthal fj;gi.gq- ,

pT.'y:y J'.

!
'

,

in the Matter of Docket Nos. 60-275
50 323

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) April 3,1984 ,

The Commission requests the views of the parties on a series of specif- pe; .
ic questions relating to the need to consider the complicating effects of e, id!'.

h{M^#'$$,;earthquakes on emergency planning for the Diablo Canyon nuclear olant
'

because of its location in an area of relatively high seismicity. ,

Additionally, the Commission determines that consideration of the (",- :, i -

* '

'{. y;,issue is unnecessary with respect to low-power operation because it per- :
, ,

tains primarily to offsite emergency planning requirements which are ( ..;iQ -
*

-

?'T'

;,' t ^not essential to low-power licensing decisions.
.

.. .

EMERGENCY PLANNING: EARTHQUAKES (IMPACT ON)
-

"

| ,
,,

,

'

| Current regulations do not require the consideration of the impacts on -

'

emergency planning of earthquakes which cause or occur during an acci-
. dental radiological release. Southern California Edison Co. (San Onofre

Nuclear Generating Station, Units 2 and 3), CLI-81-33,14 NRC 1091,
1091 92 (1981).

1

I
t

|
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,

1

i
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ORDER

This order concerns the issue of the consideration of complicating ef-.
.

fects of earthquakes on emergency planning in the Diablo Canyon licens--
,

,

ing proceedings.
In the San Onofre proceeding, the Commission declared that

, ,

, , - current regulations do not require consideration of the impacts on emergency plan-
,{ ning of earthquakes which cause or occur during an accidental radiological releasc.,

*' j Whether or not emergency plannmg reqwrements should be amended to include
'

' , * ^ ,, these considerations is a question to be addressed on a generic, as opposed to a case-,

, "; * - "'?j by-case, basis.,,

: 'Q ||'

'

f + 'V' e ] Southern Cahfornia Edison Co. (San Onofre Nuclear Generating Station,
N , R, 'L ? Units 2 and 3), CLI 81-33,14 NRC 1091,1091-92 (1981). In the,-

G-t.
, interim, the Commission precluded consideration of this issue in indi.nr. -

vidual licensing adjudications. Thus, the boards have properly excluded
-

-
''"~''W

{ this issue from this adjudication.

j In response to the Commission's San Onofre decision, the NRC staff
. reported its view that generic consideration was neither necessary nor

'%' appropriate, but appears to believe that some specific consideration of
the effects of seismic events on emergency planning may be wr.trantede

for plants located in areas of relatively high seismicity. See NRC staff
memoranda, dated June 22,1982 and January 13,1984, attached hereto.

In view of this development, the Commission has decided to address
whether to allow such consideration under the circumstances in this
case. With respect to low power operation, however, the Commission is
satisfied that, pursuant to 10 C.F.R. 5 50.47(d), this issue need not be

. reviewed further because it pertains primarily to offsite emergency plan-..g

, .[ % , e ..,y ning requirements which are not essential to low-power license
{ ' 33 decisions.,

,

i/ ' ',7 To help the Commission with its consideration of this issue, the par-
-

." . - 7.. I ties are requested to provide their views on the following issues no later..

j@*Qvg/A9 than 30 days after the date of this Order.
-

~ ::y!, gggueg;.

'*'
ga . l. whether NRC emergency planning regulations can and should

n ' ; .,) be read to require some review of the complicating effects of
,

, ' -
-

,] earthquakes on emergency planning for Diablo Canyon;
2. if the answer to question (1) is no, should such a review be,

'

performed for Diablo Canyon on the ground that it presents ~,

| '

special circumstances under 10 C.F.R. f 2.758. If so, what are
the special circumstances that would permit consideration of,

, ..

,.-
,

'

938
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,

the effects of earthquakes on emergency planning for Diablo r. .

t^ . . .
>

Canyon?

I "|[* ".t
[ .O3. if the answer to (1) or (2) is yes, then the following informa- ,

*

' ..t ^ .tion should be provided: <.
-

(a) The specific aspects of emergency planning at Diablo |4,'c At,,g. f_,n -:,

Canyon on whic,h the impacts of earthquakes should be
- ~c c; - :-

considered.
(b) The specific defici.=ncies in the consideration aircady h (.;j

,,-

-

c- b 3 . g p ' ] ' g.'f
~kgiven to the impacts of earthquakes on emergency plans

j#
~ * gfor Diablo Canyon. In this regard the NRC staffis direct.

ed to serve on the parties to the proweding a copy of the ggg,

Licensee's submittal regarding effects of earthquake on )[k.pi;' 13:45W'U-emergency planning. However, the Commission is not
requesting the filing of contentions in response to this fh.MiCipFM7?:'

M'M MTorder. The matter of contentions will be handled by a '

Licensing Board if a proceeding is to be held. f -
"

(c) The appropriateness of limiting to the Safe Shutdown !!
Earthquake the magnitude of the largest earthquake to be [. ,

,

considered.
(d) The substantive criteria for reviewing the effects of earth- f- '

'

quakes on emergency planning. i-

(e) The necessity for litigation of this matter, including the if '

general scope of (i) proceedings, if any, that should be f
held, and (ii) issues that should be litigated. [

The Commission notes that it is not now deciding whether any re- ,

quirement for further hearings would require that interim operation of M,S ~ ,['1*-
,

'

the plant be stayed. The stay determination, if and when it is presente'd,
will be a matter for the equitable discretion of the Commission or y/, .?C '

' ' ' . Jp , "- - j; .7:; -
'

Appeal Board. See, e.g., Public Service Co. of New Hampshire (Seabrook ,
,

Station, Units 1 and 2), CLI 77 8,5 NRC 503 (1977). Parties need not a.c>

? M, (f. 'liO ,' , (.address the stay question at this time.

; .1. , y ,j '',Commissioner Gilinsky abstained fr(it this decision. .
.

,

jg, . .#?*

*( -
.!

. . ,

f 9

,

'.
p

? .

8

. .s .
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.

It is so ORDERED.

For the Commission *
. .

I

SAMUEL J. CHILK
'

Secretary of the Commission *

,

' '. | Dated at Washington, D.C.,-

! ; this 3d day of April 1984.
.

!,
,

t

~
-f*

~

".,

4 ATTACHMENT 1 TO CLI-84-4
i .

.

*
UNITED STATES

*

NUCLEAR REGULATORY COMMISSION
WASHINGTON. o C. 20665

!

June 22,1982
.

MEMORANDUM FOR: Chairman Palladino
Commissioner Gilinsky

4 Commissioner Ahearne
Commissioner Roberts
Commissioner Asselstine-

4
_ . , ,

. , .g FROM: William J. Dircks
+ j fvf) Executive Director for Operations.

,

, fx ps .4,, - .

SUBJECT: EMERGENCY PLANNING AND.-, ,.-

C NATURAL HAZARDS5:,DDj.,

... ; . -- .. ..- , Y ~p

7> ( By memorandum dated March 1,1982, the Secretary of the Commission,4

' -
,; ., requested the stalT to consider several questions with regard to emergen.

'- ]. I cy planning. '

i

I. Should the emergency planning activities of NRC licensces include considera-,

'

tion of the possible effects on emergency plans of a very large carthquake? .

' Commissioner Asselstine was not present when this Order was amrmed. but had previously indicated
his approval.

.

940
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. . . _. n . .c .

.

~

,

.

fIt is the judgment of the staff that for most sites earthquakes need not <

be explicitly considered for emergency planning purposes because of the
~ '

: , -

very low likelihood that an earthquake severe enough to disturb onsite
or offsite planned responses will occur concurrently with or cause a reac- ;; e n -

,

tor accident. Planning for earthquakes which might have implications for |(
'

response actions or initiate occurrences of the " Unusual Event" or F _ 0
fi, _ . .; i ' -M'" Alert" classes in areas where the seismic risk of earthquakes to offsite ' '

.

structures is relatively high may be appropriate (e.g., for California sites x ''

and other areas of relatively high seismic hazard in the Western U.S.). :My 94 % ,

2. If NRC requirements are to include this consideration. then what criteria
3' ' A ' 7, % -should be applied in evaluating the adequacy of such plans in this respect?
'M [1, ' jh'M .

< ty , 'In view of the staff response to question 1, current review criteria are . -

considered adequate. Also the staff does not believe that rulemaking is e - -

necessary with regard to this issue based on the analysis conducted. The
Hearing Boards have read the Commission ruling in the San Onofre
case (CL1-81-33) to eliminate consideration of all earthquakes at Califor-
nia sites.* The interaction of earthquakes less than the SSE with *

emergency preparedness was considered in the staff SER for San Onofre
and ultimately was not a matter in contention in the San Onofre
proceeding.

,

Commissioner Ahearne requested several actions be taken by the staff
and these requests were also transmitted in the March 1,1982, memo. ..

randum from the Secretary of the Commission. These are addressed
below. ,

"NI. The staff should. in cordunction with FEM A, develop an approach for checking
.

the abihty of emergency plans to cope with natural phenomena which would be , ,.'
expected to occur during the life of the plant. Examples are: earthquakes, g,
blizzards, tornadoes. hurricanes, tsunamis, and floods that might be expectedj

once every 40 years. FEMA and the staff should develop guidelines for exam-
~

'

ining plans for flexibility and should identify measures which can be used to ,

assure flexibility.
,

,.

As stated in the enclosure, a site emergency plan is expected to address -

all the site characteristics which may require an emergency response. Ad-
verse conditions, which generally correspond to once in 20 to 40 year
events, are considered in the evacuation time estimates called for in

7
-

!
*

|
'For example. Parfr Gas d Elrrrrr Co. (Diablo Canyon Nuclear Power Plant. Units I and 2). Memo-

|
randum and order. December 23. 1981 tunpublished). directed certification denied by Commission

( order dated March 5.1982.

| -

!

941
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|

|
- i

- staff guidance (Criteria for Preparation and Evaluation of Radiological
Emergency Response' Plans and Preparedness in Support of Nuclear
Power Plants, NUREG-0654/ FEMA-REP-1) which was devsloped joint-

,

' ly by the staff and FEMA. The evacuation time estimates are used in the .
'

optimization of evacuation and shelter plans as well as being available to
decisionmakers in emergency conditions. Continuing review of plans to
assure flexibility is already provided by 10 C.F.R. Part 50, Appendix E ' .

, and 10 C.F.R.f 50.54(t).

2. The staff should develop a list of the once in a lifetime natural disasters most-

,
- likely for each plant either holding an operating license or in the OL process.

.
~

Because of the relatively high risk, current practice calls for California
licensees and applicants to consider the effects of earthquakes in their;' ,

i emergency planning and for the Trojan plant to consider the conse-
- : ;i quences of a Mt. St. Helens eruption in its plan. Other plants do consider. .

" .,. 1
. "j adverse conditions in developing evacuation time estimates as discussed

'

;

.T Te; above but a consolidated listing does not appear to warrant the c! Tort.
- is . ti

fW
,

p:' 3. Existing emergency plans should be examined to determine whethe'r adequate
,

.Vy 3 -
a flexibility is present.>-

- q
' - The emergency plan reviews and the onsite implementation appraisals

,

which the staff has been conducting include examinations of the overall
flexibility of a licensee's emergency response capability and the adequacy
of evacuation time estimates, which include the consideration of adverse

i conditions. Therefore, no further review is believed to be necessary by .
NRC.

,

i- .

William J. Dircks
; Executive Director for Operations
7

| , '[ ,d Enclosure: Staff Analysis
t s.

'q cc: OPE.

OGC -

"
< <

.;4 j N.,j[;G/-) SECY
m-

+

.. . - q
j ;

-

.

b -

{ . +

.
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ENCLOSURE ;.
- s.

*

;
_

,

BASIS FOR CONSIDERATION OF NATURAL HAZARDS IN ; _

EMERGENCY PLANNING f- -4

'

A fundamental premise in the approach to emergency planning utilized . . k.^

- b. the Federal Emergency Management Agency (FEMA) and the Com-
vj 1* '

mission is that the emergency planning basis must be capable of respond- 9' ~ >
ing to a wide spectrum of accidents. This was the conclusion reached by & grf 1 ;

y M. g 4 ' M.' h1, %9' .''4the Task Force which authored NUREG-0396 (Planning Basis for the :
lg pfyg.Development of State and Local Government Radiological Emergency

Response Plans in Support of Light Water Nuclear Power Plants). That ,7 Q.X y/4
y, .p;; %tTask Force report was subsequently endorsed by the Commission in its

Policy Statement with respect to the Planning Basis for Emergency Re- W f 'L '
99 *

sponses to Nuclear Power Reactor Accidents (Policy Statement). 44
,

Fed. Reg. 61,123 (October 23, 1979). The concept is reiterated in t-
'

NUREG-0654 (Criteria for Preparation and Evaluation of Radiological [

Emergency Response Plans and Preparedness in Support of Nuclear F
'

Power Plants). Consequently, as a single specific accident sequence for a
light water reactor nuclear power plant could not be identified as a plan-
ning basis, both NUREG-0396 and NUREG-0654 emphasized that the '

most important element of any planning basis is the distance from the
nuclear facility which defines the area over which planning for predeter- ~

;

mined action should be carried out. Not only is this area, termed the
-

-

Emergency Planning Zone or EPZ, crucial but the characteristics of the ,

.

EPZ are significant. y~:.. '

4q 4 s
,

'

The need for specification of areas for major exposure pathways is evident. The loca. p.d .s;; , ~ , , t

Wf ' ,W; "1
3

tion of the population for whom protective measures may be needed. responsible "O .

# .[M . _authorities who would carry out protect %e actions and the means of communication ,

to these authorities and to the population are all dependent on the charactenstics of j.1,e}"% , % . 13.( N, -
*

k;)gf ?k: [' ,7 f
.

,;,- .

the plannmg areas. (Emphasis suppliedL NUREG-0654, p. 8.

"

it is, therefore, inherent in the planning approach utilized by FEMA and .;; | xi ,

~

- -'3the Commission, i.e., the Emergency Planning Zone concept, that the .-f ,,.' .'characteristics of the Emergency Planning Zones themselves must be ._

factored into emergency planning considerations. For exa'mple, if an [,,* +- -
-

tEPZ is an area with singular adverse weather attributes, those attributes . . , ''

must be considered in emergency planning. This reasoning would , ,

extend to all attributes that might adversely affect an Emergency Plan- .
-'

ning Zone. Although neither 10 C.F.R. 50.47 nor Appendix E explicitly
-

,

.

*

state that the emergency plans must account for adverse weather condi- , ,,

tions or adverse site characteristics, such conditions are covered by .

'

.
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NUREG-0654, which the Commission has adopted to provide guidance
in developing plans for coping with emergencies. NUREG-0654 calls for
required evacuation time estimates to consider adverse conditions which
might reasonably be expected to occur during the plant lifetime at a par- ,

ticular site and be severe enough to alTect the time estimates for a partic-
ular event.

Two conditions - normal and adverse - are considered in the analyses. Adverse
'

condarons mou!J depend on the characteristics of a specific site and could include)1ooding.

..;, q snow, sce. fog or rain. (Ernphasis supphed). NU REG-0654, pp. 4-6.,

' ~

Thus, adverse site characteristics of a particular Emergency Planning3
~ . , Zone must be taken into account to satisfactorily implement the Com-.

mission's emergency planning regulations.

Explicit planning for emergency preparedness provides a tase capability
-

' '

which can be expanded or contracted to address an actual emergency.
Backup communications and feedback of damage estimates regarding. ,

' ' ' transportation routes to decisionmakers after an earthquake would be
generally available with or without specific advance planning. The gener-
al planning base would allow decisionmakers to choose specific actions
from among available alternatives for a spectrum of events.

.

There is no explicit guidance in 10 C.F.R. 50.47 or in Appendix E to
Part 50 nor in NUREG-0654 as to the extent to which adverse earth-
quake conditions are to be taken into account in emergency planning at
particular sites. The stalT, however, believes the answer to this question
is dependent upon the nature of the risk and the nature of the remedy to
deal with the risk. Except in California and other areas of relatively high
seismic hazard in the Western U.S., the staffs judgment is that the

. nature of the seismic risk is such that no explicit consideration of earth-
i quake effects is needed in emergency planning. (Th.s judgment is not

y bas;d on a quantitative analysis but rather on qualitative observations of'

the relatively lower seismic risk to roads, bridges and communications*

facilities in the cast versus the west.) The occurrenca of earthquakes of,
- - ,.! a nature that could have implic,tions for onsite or offsite response ac-

~

tions or initiate occurrences of the " Unusual Event" or " Alert" class is
an adverse characteristic of the type discussed above. The NRC staff
made requests to California facilities to consider earthquake effects in.

their emergency planning, and the NRC staff also roquested FEMA to'

consi.ier earthquake effects in its evaluation of of .i'e plans. On the
,

,

'

nther hand, the staff cone'uded that additional requirt mcnts such as the
design of additional facilities, structures and systems to specifically with-
stand earthquakes was not necessary for the reasons dis.ussed above. In

1

944
|

s

|



.. . . - - . =. .. . . . . --n

.

7

~ w : - ...

:$ i5^ $ '.,
. v.-a ^

~
'',

. . & ' 'x ; r

*
.,

'

,

particular, no special seismic design of public notification systems, envi- F
ronmental monitoring capability or communications equipment is

, f

,

contemplated. Also, explicit consideration need not be given to a seismic JJ -
~ event coincident with a significant accident at the plant from another ' ^

/ J.
'

. . 8

1 cause becaure of the very low likelihood of such a coincidence. De r * ~

s.
*'n ,| ,;;

i
'

With respect to offsite effects at California sites, the FEMA Radiological 'ys: .. ,
1 ; ?

.

s

Emergency Preparedness staff believes there should be assurance of con-

F[./G, M @&[?
'

i
. , . , .

tinued communication between the plant and outside agencies. In

%}9V; *Q;-y yS W}- addition, the Emergency Operations Centers (EOCs) of each of thejuris- S:'
dictions involved in the emergency planning effort for a specific nuclear t 't,

IM ,i Myfacility should have suitably distant backup facilities to permit continued ..t dE *
functioning of a jurisdiction's emergency response given the possible - $W

~

,

failure ofits primary EOC. Q. : WP ^
-

-

. In addition, for California sites the capability should exist to obtain
[.'' '

~

damage estimates both to the plant and to transportation and communi- -

,

cation facilities offsite to provide a data base to factor into the decision- t',

| making process. Finally, California licensees should have available a ),
,

.

range of recommendations to offsite authcrities, taking into account the '

!
:

degree of damage to the plant caused by the earthquake and to transpor.4

I'
tation and communication facilities offsite. Y

} Given an earthquake of magnitude less than or equal to the SSE, while '
,

.

the earthquake could have impacts upon communications and transpor- N ; 4.L
!

' -

tation as a consequence of the earthquake, the plant would likely not * 'i

Q:,$ _ ,'[['( ,,3:
-

! pose an immediate radiological hazard. If, however, an earthquake sub-
s

i stantially in excess of the SSE were to occur, then the potential exists MQ !7
4 for a radiological hazard complicated by the nonradiological impacts $ c: W (f M

, ,

7posed by a major earthquake. In the view of the NRC staff, such a con- $4' ..'c.Ef
i

I'
tingency does not warrant specific emergency planning efforts because j$ "~ -2,

"

of the general planning base capabilities discussed above. We conclude ff. y . ~ . . .'

| that this general planning base is adequate because of the remote likeli- h% '"

's - N
i hood of an earthquake substantially in excess of the SSE. In addition, n.t'f ' ' s''

the characteristics of an accident which could theoretically be created by
M,M; ", 1,'"

'

, an earthquake substantially larger than the SSE would not be outside the '

. .'j spectrum of accident consequences considered in NUREG 0396 upon i.jC , ,[
'

| which the judgment on planning zone sizes and other planning elements a'-
'

'

~p^.
! was based. This unlikely sequence wnuld not be unlike the case of a

.

severe accident (not generated by an earthquake) occurring after a > ' , - . '|
winter storm at a site in the northern U.S. Evacuation may not be a feasi-

'

ble option in such a circumstance. It also should be noted that to provide *

for a preplanned emergency response in all remote circumstances could
.

,

|
-

.
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require a commitment of substantial societal resources, e.g., to assure
that houses and bridges would withstand very large earthquakes.

.

ATTACHhlENT 2 TO CLI-84-4
'

UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON. D C. 20555

- January 13,1984

.

I hlEhtORANDUh1 FOR: Chairman Palladino
'

i
FROht: William J. Dircks"

Executive Director for Operations

SUBJECT: EhlERGENCY PLANNING AND
NATURAL HAZARDS

4

I
+

On September 9,1983, a meeting was held with you to discuss the
I Staff's views on the need for and extent of consideration of the potential-

! ly complicating effects of earthquakes in the context of emergency
preparedness. Please recall that this issue emanates from the Commis-'

sion's hiemorandum and Order in the San Onofre proceeding,
,

CLI 81-33 [14 NRC 1091], issued in December 1981, in which the Com-
mission determined that "its current regulations do not require consider-
ation of the impacts on emergency planning of earthquakes which cause
or occur during an accidental radiological release."' The Commission

,

fu:ther noted that it "will consider on a generic basis whether regulations

! I in the Sao Ono/rr proceeding, the Licensing Board sought to raise, sua spontr. the issue of the elTects

1 >*j of an carthquake esceeding the safe shuidown Earthquake on the apphcants' and responding sunsdic-

,,' tions' abihties to carry out an evacuation in a timely manner and/or protect those in the EPZ pending
- ~, esacuation. It had been the staffs and FEM A's positions before the Licensing Board that in that

proceeding, while consideration or the complicating effects of earthquakes uit to the ssE was4

appropriate. i;onsideration of the pon:.tial of earthquakes eteceding the ssE was not warranted The
Licensing Board rejected this sie* and instead alTirmed its pnor position calkng for consideration of the
potential effects of an earthquake esceeding the sSE. Thereafter. the Commission, as indicated above.
reversed the Licensing Board's decision Parenthetically, based on the Commission's San Ono/re
decision, the Licensing Board in the Dwblo Canyoe proceeding rejected a contention regarding consid-

,
,

tration of the effects of earthquakes or mergency Freparedness in an unpublished order inued on
March 5.1982, the Comm.suon denied the Governor's request for mierin utory review of the Lkensing
Board's action. The Licensing Board's ruhrg was affirmed by the Appeal Board i.e AL AB.728. slip op. at
20 21 (l? NRC 792 931 IMay 18.1983) and review by the Commission was denied (CLI 83-32 (18
SRC 1309). December 9.1983).
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should be changed to address the potential impacts of a severe earth- ~-

quake on emergency planning" and, a memorandum from the Secretary i.
to the Executive Director for Operations, by memorandum of March 1,

.
,

,
' '

1982, directed the Staff to undertake such consideration. By memoran- K
-

)

dum to the Commissioners dated June 22,1982 (copy attached), the Ex-
,

'

p| 4 b y 7W |'
.

. .

ecutive Director responded to, the questions posed in the Secretary's
March I memorandum.2 Mf u., m .. 7'

-

.i
m ;5 ", . .

After our September 9,1983 meeting with you on this subject, you [$$ CPj$1.ed
requested further technical discussion to provide a rationale for either |1 dt "
including or not including specific emergency planning requirements for [d UN . 9 1
seismic events. The following thoughts are presented to respond to your k. 4c L '.f.%gj -

Nr
f

[ v.y 9~ # '4 . -request:

j | ,g ' J iti

1. Offsite Damage Associated with Extreme Seismic Events

Offsite damage generated by e'arthquakes can significantly affect nuclear
emergency response. The earthquake hazard and potential for such -

damage varies across the United States. Severe damage, such as the fail- '-
.

ure of buildings, bridges, and other engineered structures can typically '' . .i
be associated with large damaging earthquakes and their related ground ~,

; ,c
motion levels. For a large part of the U.S. cast of the Rocky Mountains, '

where most nuclear power plants are located, such ground motion levels '' '

would be well beyond the Safe Shutdown Earthquake (SSE). For areas , , .

associated with higher earthquake hazard,'such as the West Coast, these

kh fid
4 ground motion levels could be at or even less than the SSE. Such high '

hazard areas may also exist in the east (for example, the New Madrid, b ' V ' E.jf; _ '
i

Missouri, area), however, no nuclear power plants are presently sited I N 1 H.h J
.

within these areas in the east. '~

,' a+,4.xy-
-

$-
|4 -,

2. The Potential Impact of Offsite Damage on ,',x-(-

Emergency Response
*/ ', .j. c ,

s
,

The impact on emergency response capability from earthquakes is clearly //:. y,-,
, . . ,

site reg'on dependent and is generally proportional to the degree of off. (4 ),*>

w- s.
_

2 To very briefly summarise the stafr's position as espressed in its June 22nd response, the staff '

concluded that the Commissun's regulauor:s do not require amendment since (1) for most seits there is
only a very low likelihood that an earthquske severe enough to disturb onsste or offsite planned re.

| sponses will occur concurrently with or cause a reactor accident, and (2) while planning for earthquakes
which might have emergency preparedness implicationJ may be warranted in areas where the seismic

*

risk to offsite structures as rotatively high fe.g.. Cahfornia sites and other areas of the Western U.s.),
current review criteria set forth m NUREG.0654 (which are derived from the Commission's regulanons
in 10 C.F R. t 50 47) are considered adequate _

4
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site damage. That is, the higher the intensity of the earthquake, the
more extensive and severe is the damage it causes. For seismic events
that result in significant and widespread damage to surrounding areas,
the response capability would be degraded through extensive disruption

'

of transportation and communication networks, and from the failure of
major structures. In this instance the range of protective actions and thef-

;.

capability of the offsite jurisdictions to initiate and implement them
-

j . ',
could be drastically reduced. The degree of th3 reduction would vary2

a
.

' - ..) based on conditions in the region around the site. For example, even'

l
with substantial damage to all bridges, a site might have so few bridges
in its vicinity that blockage of roads would not be significant.

r

1

3. Plant Damage Asseelsted with Seismic Events-

:-
' When considering the possibilities of plant damage from seismic events,

j it is important to understand the severity of seismic events, their range
iof probabilities, and the potential for reactor accidents caused by seismic) ,

events. Three classes of seismic events are considered in this discussion.j
The first class includes earthquakes of relatively low ground motion, up[ to the Operating Basis Earthquake (OBE). The OBE ground motion'

|
depends on plant location. These accelerations vary in the range of

: about 0.05g to 0.10g (higher in areas of high seismicity). During an
OBE all plant systems would be expected to remain operating.'

The second class of events includes earthquakes with ground motion

| higher than the OBE but equal to or less than the Safe Shutdown Earth-

i quakes (SSE); the ground motion of the SSE is typically about twice that
,

of the OBE. Probabilities of occurrence for the SSE have typically been,

' -

j i estimated to be on the order of one in a thousand or one in ten thousand
'

1 per year. NRC regulations require that plants be designed to achieve a
.

- "'j safe shutdown after an SSE. Given an SSE, all seismically qualified"

[*''1
'y

| equipment would be expected to function to bring the plant to safe
shutdown. An earthquake up to and including an SSE would be cause

j ;"
-

for an alert emergency action level classification. However, only in the. (- <

1 '. ]
event of a coincident failure of a safety function (safety systems are de '*

signed for the SSE) or some undiscovered common cause failure mecha-"
| ',

' nism (such as a major design error) would there be a chance of an acci '

.} dent which would require offsite emergency response. The probability of,

*-

-| these two events (SSE and safety function failure) occurring simultane-) ~ , ,
! ously is very much lower than the probability of either one, perhaps on

"

. I the order of one in a million per reactor year or less.

| *

i
:

,
,

94g
i
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"..'s .-The final class of events includes all earthquakes with ground motion I(< - * ' . . .'' '
*

levels above the SSE. Fragility analysis is used to estimate the probability - [.
'

'
'

'

= ..

of failure as a function of ground motion associated with these b >: '
'

.

, _ . L.
.

earthquakes. The Zion, Indian Point, and Limerick Probabilistic Risk h. ' 9
*

;v = .i2
Assessments estimated that, in general, ground motion on the order of Fj g . y%, , *
0.5g to 0.75g acceleration would be required to damage a nuclear power kg 'pc 7,2 , : -
plant to the extent that significant release of radioactivity could occur. 7.V.; ' 3' T P

-

Of course, some plants, such as those in high seismic regions, are de- F ,MM4, .}:1.'
signed to withstand earthquakes with ground motion this high; they hj}hh{[g{.'swould resist damage to still higher levels of ground motion. The proba- @? i sp . , f ,
bility estimates for such ground accelerations are significantly less than
the probability estimates for the SSE for these plants (the Zion, IP, and pN.g.Ud|ds: .MG WTM V
Limerick SSEs are 0.17g, 0.15g, and 0.15g respectively). The absolute h2;$fE,Yh4

j probabilities for earthquakes at and beyond the SSE are extremely difTi- **9 -6 ii

cult to estimate and thus have large associated uncertainties. ~#x *

t

4. Current Emergency Preparedness Considerations ' ~

Seismic events are considered and evaluated to a limited extent as part ?
-

of our current emergency. planning reviews. The following planning
]. standards, some of which explicitly address seismic events, are addressed '. ",

'

. , . ,

'

by the licensee, state and/or local emergency plans as explained in the '

: following sections from NUREG 0654, " Criteria for Preparation and
Evaluation of Radiological Emergency Response Plans and Preparedness
in Support of Nuclear Power Plants." ..

7.s[.g, T.
P.V Q,6 g ,d{ II.D.4 Emergency Classification System ,

pjg N.; * C,

"Each State and local organization should have procedures in place that provide ~ ~ wmN I ' ? *
. .. .

' ? ?/Lt.t

for emergency actions to be taken which are consistent with the emergency actions ).I-hi. - Q.recommended by the nuclear facility licensee. taking into account localoffsar rondi. ?y , p;.erions that exist at the time of the emergency " (Emphasis added) ''

k . .is . *ll.H.5.a Emergency Facilities and Equipment j .j ^ ".
.

T'3 1"I-,

"Each licensee shall identify and establish onsite monitoring systems that are to:

be used to initiate emergency measures in accordance with Appendix 1. as well as p;Je y ,, - (.; ) ~ -

t;'i #'/Mithose to be used for conducting assessment. @d "5 . q 's .p
} - This equipment shallinclude: h. '

;
r?

a- geographical phenomena monitors. (c.r., meteorological. hydrnlogic, seis. "; "',-P-
.

'' '

mic),"
h '''

'

!!.H.6.a Emergency Facilities and Equipment I
,

+

i "Each licensee shall make provisions to acquire data from or for emerrency access
.

(

| to efsite monitoring and analysis equipment including: (Emphasis added)
t
'

\ ! ,

t
- .

.
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a. geographical phenomena monitors (e.g., meteorological, hydrologic, seis-
mic);"

II.J.10.k Protective Response ,

"The organization's plans to implement protective measures for the plume expo.
sure pathway shallinclude:- -

k. Identification of and means for dealing with potential impediments (e.g. sea- *

sonal impassibility of roads) to use of evacuation routes, and contingency
measures;"

.

- . :;
For each of the emergency response classes given in Appendix 1 of
NUREG-0654, severe natural phenomena (including seismic events)

, ,

' '

are included as part of the example initiating conditions. The seismic
- g

*

* -

,q ;, e-

events specifically included in this appendix are the Operating Basis,,.:
Earthquake, and the Safe Shutdown Earthquake as well as "any earth-

,

' ?.
' - quake felt in-plant or detected on station seismic instrumentation."

. s ,

- ' "

- . , ,3 The preceding show that seismic events are considered in emergency
;

; planning but, as is evident, these review criteria are not very clear and
clarification of them could lead to some improvements in emergency
preparedness, perhaps by leading to more refined analysis of potential
road blockage, etc. However, it is not clear that such improvements
would substantially reduce the impairment of emergency response

,

!

; caused by seismic damage offsite.

The Federal Emergency Management Agency (FEMA) reviews offsite
radiological emergency planning and preparedness to insure the adequacy ,',

,

of Federal, State, and local capabilities in such areas as emergency organ-
ization, alert and notification, communications, measures to protect the

.

public, accident assessment, public education and information, and<

medtcal support. Detailed, specific assessment of potential earthquake
.

,

, ij consequences and response are not part of this process related to radi-y;
p '",, , .j ological emergencies. FEMA does, however, have an active program of

.

earthquake preparedness which includes estimates of damage and
'' ..

6 i

,s nj casualties, planning for Federal response to a major carthquake, and as-
;

. *"' '
' .-

' ' 'i ' ; A "l sis'ance to State and local governments in their earthquake planning and
preparedness activities. FEMA believes that these separate activities' ~ * "

would complement each other in the event that a concurrent response .

o -

to a major earthquake and a serious accident at a nuclear power plant'f ,

't ,
,

was required.4 o
.s .

,

.

e

t

950

| C- . s ..

,

:

(

l
,

, _. _ - . ._ ._ . _ . . _ .,-.



.

. :.~.- .. - - -. . . . . . .

4

.

5. Risk Perspectives - -
'

Recent PRAs (e.g., Zion, Indian Point) have indicated that very large i
'

'

,

earthquakes (much greater than the SSE) can dominate the risk from a [
nuclear power plant. Such earthquakes can cause massive plant damage it ,

leading to immediate offsite radiological hazards. In addition, massive fM:e 'offsite damage was assumed in these analyses which substantially degrad-
[

~ '
.

ed the emergency response. n:n c .
, s - ..

, . -

Based upon the PRA results, the staff finds that for most earthquakes ~ . ' ,. 4 ~ . DF , . "
,

;,
(including some earthquakes more severe than the SSE) the power plant ' , , *'r:'

would not be expected to pose an immediate offsite radiological hazard.
. 4' ' "..,.

For earthquakes which would cause plant damage leading to immediate
'

> '

offsite radiological hazards but for which there would be relatively minor - ' . , .
,

.

offsite damage, emergency response capabilities around nuclear power
.

plants would not be seriously affected. For earthquakes which cause
more severe offsite damage, such as, for example, disabling a siren alert-
ing system, the earthquake itself acts as an alerting system. For those ;

risk dominant earthquakes which cause very severe damage to both the |
plant and the offsite area, emergency response would have marginal i

benefit because of its impairment by offsite damage. The expendiare of
additional resources to cope with seismically caused offsite damage is of
doubtful value considering the modest benefit in overall risk reduction
which could be obtained.

6. Summary .c .; ,

,

Based on the preceding discussion the following summary points can be '

JW4 ,

made: V' .-

a. In general, earthquakes up to and including the SSE are not ex. L
'

. . , ,

pected to pose an immediate o!Tsite radiological hazard. [ >

b. Earthquakes beyond the SSE may cause plant damage and ra-
dioactive release under conditions where offsite damage im. !".

'

'
.

pairs emergency response. E

c. Further clarification or refinement of current requirements if , /
and guidance might reduce the impairment of emergency re- (.* -

,
.

,

%

0

t

.
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sponse indicated in b. above. but the value of such reduction is
uncertain.

.
'

,

.

A e

.

William J. Dircks
.

Executive Director for Operations
,

.

.

,
| Attachment: As stated'

.
.

cc: Commissioner Gilinsky
-! Commissioner Roberts
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Cite as 19 NRC 953 (1984) CLI-84 5

s

UNITED STATES OF AMERICA-

NUCLEAR REGULATORY COMMISSION 11, . *
!' ,

;; . -

f[ i"

COMMISSIONERS: .

( 2, .& : |9
.:' 4.s . . .u " b''

b
[;$\'y,dh;.II,i'

Nunzio J. Palladino, Chairman ;
' '7'"Victor Gilinsky

y - .

b[y' , ~
Thomas M. Roberts

",. x;c( -James K. Asselstine
Frederick M. Bernthal QX -

. . . .,f.
L

I

In the Matter of Docket Nos. 50 275 OL
'

50 323 OL ,-

!

PACIFIC GAS AND ELECTRIC I

COMPANY |,
(Diablo Canyon Nuclear Power i

Plant, Units 1 and 2) April 13,1984 j
e

( . ' '. ''

.

The Commission reinstates the low power license for Unit 1 of the II'i -

Diablo Canyon facility that authorizes the licensee to conduct tests at up [[
'

'"~

to 5% of rated power, following the successful completion of programs '2
'

established to verify the design of the plant, and the NRC staffs b~~ ~M'-
determination that there are no outstanding safety considerations war. ''

ranting a delay in low power operation. Intersenors' request for a stay of i,
license reinstatement is denied by the Commission. !,

.. , ,

.

*

r * .
L -

RULES OF PRACTICE: STAY OF AGENCY ACTION i

(LICENSING) b'-

' '

Speculation about a nuclear accident does not, as a matter of law, con-
stitute the imminent, irreparable injury required for staying a licensing - .-

decision. New Fork v. NRC,550 F.2d 745,756-57 (2d Cir.1977); Virgl-
n/a Sunshine Alliance v. Hendric,477 F. Supp. 68,70 (D.D.C.1979). ~~
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MEMORANDUM AND ORDER
-

This decision completes the Nuclear Regulatory Commission's -

,

("NRC" or " Commission") reinstatement of Pacific Gas and Electric
Company's ("PG&E" or " licensee") Facility Operating License No.*

,

DPR-76 (" low-power license") to conduct low-power tests (at up to 5% -

.

of rated power) at the Diablo Canyon Nuclear Power Plant, Unit 1
s

("Diablo Canyon"). The events leading up to the Commission's suspen-: ,
, ..

5.i sion of this license and subsequent steps to reinstate the license in part*

have been described in several prior orders of the Commission.' -

, ,

' Accordingly, this Order focuses on events which have <>ccurred since
,

.

the Commission's last order and refers back to previous events only as
, .3 ,

" ]A , necessary,

n
-

- E., ' * SAFETY REVIEW
. , . .

o

A Commission condition for reinstatement of Diablo Canyon's low- -

< power license was the successful completion of an Independent Design
'| Verification Program (IDVP). CLI-8130,14 NRC 950 (1981).2 The

IDVP was conducted by organizations and individuals not associated
with PG&E and was managed by Teledyne Engineering Services (TES).
PG&E conducted a separate design verification effort called the internal

- technical program (ITP) which was performed by PG&E's Diablo

j Canyon Project ("DCP"), a joint organization of PG&E and Bechtel.
. Then, the NRC staff, with the help of its consultant, Brookhaven Na-

tional Laboratory, conducted its own analysis."

;

7; 1 The low-power hcense was issued on september 22.1981. See CLI-8122,14 NRC 598 (1981). It was
- suspended on November 19, 1981. See CLI 81-30,14 NRC 950 (1981). Following substantial review? f-9' and reanalysis of the design and construction of Diablo Canyon. and pubhc meetings at which all inter-

-

ested parties participated, the Commission reinstated the low-power license in part to authorize PG&E*ir<' ,
%*

to load fuel and conduct pre-criticality tests (operational modes 6 and 5). CLI 83 27,18 NRC 1846
.

a, .1 stay the Commission's authorization to PGAE. on January 16.19 4, the Commission denied Joint in-
(1983). subsequently, the U.s. Court of Appeals for the District of Columbia Circuit denied a motion to. 31

s r- 4. o r ~ s 9
,

'9 tervenors' motion for a stay of fuel loading and pre-criticahty testing at Diablo Canyon, finding that
these activities did not present significant health and safety nsks and wou'd not prejudice subsequent
Commission decisions or foreclose modifications, if neerssary, of thJ plant. CLI 84-l.19 NRC 1' *

-' | (1984). on January 25,1984, the Commission reinstated another part of PGAE's low power heense by

t authorizing pre-cntical hot system testing (operational modes 4 and 3). CLI 84-2.19 NRC 3 (1984L As
'

'! a sep rate matter, the Commission dechned to review the Atomic safety and Licensing Appeal Board's
j decision in ALAB-728.17 NRC 777 (1983) which affirmed a decision by the Atomic safety a,d Licens-

ing Board on all issues other than quahty assurance related to PGAE's application for a license to load -''*. '

'J fuel and conduct low-power testing.

7
2 The Commission's order required an IDVP of seismic, service related contract actnities prior to 1978.
in addition, the NRC staff required an IDVP of non seismic, service-related contract activities, PGAE* i

internal design activities and post 1978 seismic service-related cont.act activities. In addition to design,, j!| verification, the IDvP also reviewed some construction activities.- s

If
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.h\ - [The scope of the IDVP and ITP, and the relation between them,is ex-
~

5

plained in detail in ALAB-763,19 NRC 571 (1984). Essentially all of I e j. , .
,

Diablo Canyon's safety-related seismic design was reviewed: the ITP . f y :4 f, ; g . 4
.

reanalyzed all of the seismic design for safety related structures, systems [. $ {; g;f .%?

y %Dr@.J{ ' N
and components, while the IDVP oversaw and verified selected portions J.W f v

Fof the work in accordance with the program approved by the
3 3 .''?

,

Commission. The review of con seismic safety related design was not as ,

comprehensive. The IDVP reviewr.d three safety related systems and tM''N-
__

'

.,

two areas of safety related analysis applicable to many other systems. M# 8$.7 .
Items of concern identified by the IDVP as potentially generic were ad- (),{!h h'[ j
dressed by the ITP for all systems designed by PG&E. In turn, the ITP 3 qc; g f,6

verification work was sampled by the IDVP and the results reported in 6 "r 'rW ! a w #,'

L '?? %. h '
an Interim Technical Report (11R). The ITP independently reviewed '

j
other non seismic systems. As a result of this interaction between the c =>. -

i ' '

ITP and IDVP, the IDVP obtained a broad and comprehensive under- ,

'

) standing of the non-seismic design of Diablo Canyon.
The IDVP was completed in October 1983; PG&E's ITP is still |

'

^
Iongoing. The NRC staff's review of the IDVP Final Report is contained

in Suppleme;its 18,19 and 20 to the Safety Evaluation Report (SER) for |
"

'

Diablo Canyon, Unit 1. Supplements 18 and 19, PG&E's ITP, and physi- f
cal modifications to the plant were the basis of the staff's recommenda:. |-

-

tion of the partial reinstatement of PG&E's low power license to load
fuel and perform pre criticality testing at Diablo Canyon. CLI 83 27,18
NRC 1146 (1983). At that time there were still several open items and

~

follow up items which the staff believed required resolution prior to rein- .

=#>statement of the rest of the low power license. . ,

The staff has updated its progress on open items in Supplement 20 to || ',f/
''"

,

; .

the Safety Evaluation Report (SSER 20). The staff considered informa- F ,

tion in the seismic monthly reports from the IDVP and PGAE, the (,,, '. ..,
IDVP Final Report, the PG&E final reports, and the Interim Technical *4 '

"

.

Reports.2 SSER 20 presents the stafi's safety evaluation of open items
i and follow up items that in the staf!'s view, must be satisfactorily re- t q ;,

,

; solved prior to the Commission's reinstatement of PG&E's authority to
achieve criticality and perform low power testing, i.e., reinstatement of , ,

'
the low power license for Diablo Canyon, Unit 1. SSER 20 reports that

;
o'many of the open items and follow up items previously identified in*

*

SSERs 18 and 19 have been resolved. On March 27,1984, the NRC's ; , ,,

Director of Licensing reported that in his view, all open and follow up
'a

.
3 The intenm Technical Reports HTRI are called interim because they were issued before compienon

I of the IDVP. The ITRs document the completion or technicalissues.

J
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items identified in SSER 20 had been resolved satisfactorily for rein-
. .

statement of the low power license for Diablo Canyon, Unit 1. He also
^ - stated that: (1) he knew of no new information since the completion of

,

SSER 20 which would affect the staff's conclusions or judgments in'

. .: .
SSER 20; and (2) that any other issues not addressed in SSERs 18,19, i

.

y . [ and 20 had been satisfactorily addressed for the purposes of low power
,

| operation.
The Commission also heard from Mr. Isa Yin, an NRC inspector at

i .

Diablo Canyon. Mr. Yin reported that he had found inadequate compli-[_
~ y ance with the quality assurance program for designing supports for small-

,

'

bore and large bore piping. He also stated that reinspection following; j
i- '''j modification of the pipe suspensions would be rendered more difficult

,
'

i by the environmental conditions in the plant after operation at low""

1
~ power. Accordingly, he requested that the Commission defer granting a ,

,

low power license until PGAE had remedied the deficiencies in pipe sup.a

porting systems and those changes had been reinspected by the NRC.
. , -

The Commission voted to defer reinstatement of the low power
. .,

license for Diablo Canyon until the disparity between Mr. Yin's viewss

? | and those of the rest of the technical staff had been considered by the ,

j~ Advisory Committee on Reactor Safeguards (''ACRS") - a statutorily' .

}
created advisory committee comprised of experts in various disciplines ;

' including nuclear engineering, nuclear physics, and radiation health
# physics.

The ACRS met in public session on April 6,1984 and heard from Mr.
,

Yin, other members of the NRC staff, and Mr. Charles Stokes, a previ-
.,

; ous employee at Diablo Canyon who had made allegations regarding the.

! ; adequacy of the quality assurance program for the design of supports for
! small bore pipes. Mr. Yin had found that some of Mr. Stokes' allegations

.

were correct.
The NRC staff informed the ACRS that, on March 29,1984 the NRC;

%} had convened a peer review panel of technical experts to review Mr.1 /-

,
,

Yin's concerns. The panel met with Mr. Yin, and later with representa-'

[ ,

-

. . . .
tives of PG&E and some of the contractors involved in the IDVP. The!

% ' se W peer review panel also visited Diablo Canyon to examine in detail some
j

gj'
-

of the specific items identified as deficient by Mr. Yin. After the visit,'c w .x

E the peer review panel met with Mr. Stokes, and somewhat later met *

|-
-

c
-

! q again with Mr. Yin to discuss the panel's proposed findings. The panel>

i - - 3
concluded that Mr. Yin's concerns did not warrant delaying low power
operation of Diablo Canyon, but did require resolution prior to going to .

4-
;,'

) . ') full power.
:, .' ? Mr. Yin also addressed the ACRS. He stated that "while several rever-'

,

>' j ification and corrective action programs should be completed by PG&E
.

j
>. n ?y

..t
,

!
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prior to NRC issuance of a full power operation license, there will be no h. / -
.

apparent risk to the public health and safety to allow the reactor testing y. .

'

up to five percent power at the present." On questioning by members of pp 4 -7. . ,

the ACRS, Mr. Yin reiterated his position in spite of his acknowledge- CJ
' '

ment of some residual differences with the rest of the NRC staff. f?'- ~I.
*

On April 9,1984 the ACRS reported on its consideration of Mr. Yin's jW -|h,
concerns. Based on the presentations by Mr. Yin and other members of'

the NRC staff and supporting documentary material, the ACRS found: QQ.. . ., i
,% w -.c%.y 9, kNhbWe agree that it is acceptable to permit low power operation at this time. We believe .,

N .]|
' y. 'that such operation will not compromise corrective actions that may be required. ,sr

-

4 ' 3 p. : ne_; w
concludes that the concerns previously expressed by Mr. Yin have been

'
^M ',In view of the statements by the ACRS and Mr. Yin, the Commission '.

'
'

~
,

resolved satisfactorily and do not warrant deferring the reinstatement of ',4

the low-power operating license for Diablo Canyon.
[

-
,

QUALITY ASSURANCE .,

The Joint Intervenors and the Governor of California raised issues
''

related to design quality assuranceand to construction quality assurance 'f
'

at Diablo Canyon. Their motion to reopen the record on the design qual-
.

[ ity assurance (DQA) program at Diablo Canyon waJgranted, and re-
~ ,

.

; suited in an adjudicatory proceeding before the Atomic Safety anc'
'

1
'

Licensing Appeal Board at which the adequacy of the IDVP was a central' *
.,

. issue. On March 20, 1904, the Appeal Board issued a 63-page decision- 5M ';' "t ,' '

in which it found:
K'%.

'

t. <
,

lilhe scope and the execution of the applicant's verification programs have been _;; - ,' -e
,

sufficient to establish that Diablo Canyon Unit l' design adequately meets its licens- 1.C -
"

,

ing criteria. The apphcant's verification efforts proside adequate confidence that the |.' ,

Unit I safety-related structures, systems and components are designed to perform C "

satisfactorily in service and that any significant design deficiencies in that facility re- f #' ~

sulting from defects in the applicant's design quality assurance program have been _,,
' remedied. Accordingly, we conclude that there is reasonable assurance that the [

'

facihty can be operated without endan6ering the health and safety of the public. p
i [ . .

.

ALAB-763,19 NRC at 618-19.
,, ,. ,

Additional motions filed by the Joint Intervenors and Governor of I
California to reopen the record on DQA are still pending before the I'

Appeal Board.
The Joint Intervenors and the Governor of California also sought

reopening of the record on construction quality assurance (CQA). That'
.

s

#
'
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motion was denied by the Appeal Board in ALAB-756,18 NRC 1340
(1983). Petitions for review of that decision are now pending before the
Commission, and petitions to reopen the record are also pending before ,

the Appeal Board.
In view of the pendency of the petitions for review of ALAB 756 (on

; construction QA), and of the fact that the time for filing petitions for
review of ALAB-763 (on design QA) lias not elapsed, we express no

,

opinion as to the correctness of the two Appeal Board decisions.
' Nevertheless, we consider it worthy of note that there is nothing in the

Appeal ~ Board's decisions on construction quality assurance or design' -

quality assurance to suggest that PG&E's low power license should not
,

'

be reinstated.*' ,

ALLEGATIONS.

" i Since 1982, the NRC staff has received numerous allegations and con- .x

_
,

j cerns about the design, construction, and operation of the Diablo
Canyon Nuclear Power Plant (Diablo Canyon) and the management of'

these activities by Pacific Gas and Electric Company (PG&E).' As the
IDVP neared completion and the target date for a Commission decision
on reinstatement of the license approached, the flow of allegations
became a deluge and the NRC staff, with Commission concurrence, es-
tablished a special Diablo Canyon Allegation Management Program
("DCAMP") to pursue the allegations and concerns to resolution.

The DCAMP is described in Supplement 21 to the Safety Evaluation
Report for Diablo Canyon (SSER 21). The procedures for handling alle-*

gations under DCAMP included confirmation of the allegation by con-
tacting the alleger whenever possible, site inspections of construction or
documentation, independent measurements and evaluations where

J appropriate, technical reviews, interviews with site personnel, public
-

O'l
' meetings on significant technical issues, discussions between the alleger

'
-

] and staff on stafTs findings and reports to the Commission. So far, alle--
,

j gation management has involved more than forty members of the NRC
, ,,

v+

..4
~ ..]

= i .
~

" 3 4 In early 198." the stafr received allegations regardmg the design and operation of the component cool-

~

,;) ing water system (CCws) for Diablo Canyon. Unit 1. The stafTs evaluation of the allegations is de-
_

,, - - scribed in supplement No.16 to the safety Evaluation Report (ssER 16L on the basis of that
" evaluation, the soft concluded that the CCws satis 6ed most design requirements that the only desia.

.

*

!. tion was acceptable on the basis of PG&E's satisfactory demonstration of desgn capabihty in this area.,
'- 3

' 7 and that the allegations regarding the CCWs had no genene impbcations. In ALAB 761 the Appeal
.. < Board instructed the Director. Nuclear Reactor Regulation to ensure that PG&E*s proposed technical

s .

' , , specification on CCws is incorporated into the plant technical specifications before permittmg
operation. The order of reinstatement of PG AE's low-power license is contmsent on the Director's com-

, ,
'- *

,-
- - pletion of that action.

*
t
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technical staff and contractor personnel and required 18,000 person- if ,
*

.

hours. The staff's review of an allegation was not limited to the allega- t ,

~

tion itself, but included all necessary related issues. i_ ;

On January 4,1984, the staff reported to the Commission on the in- . N j.? / ,

vestigation into 103 allegations using the procedure described above. (. Q - '

I ]'W gg g ((,,SECY-84-3, SSER 21 Howevec, additional allegations continued to be
~ received and the DCAMP has attempted to keep up with them. Staff 7

7

g.f ~ g[d.
provided an updated written review of the allegations on February 6, o- .

My fGI1984 (SECY-84-61) and reported on them to the Commission in public

y@P m 4 ' ['*? ;-

$gmeetings held on January 23 February 10, and March 19,1984. By mid-
March, the total number of allegations was approximately 400. On

g3Q, .March 20,1984, staff issued SSER 22, which addressed 219 of the
allegations, including the ones addressed previously. StafT reported that mGjisW ,.

j it had examined 188 allegations in detail and determined that 31 other $Q7 ' -
allegationt did not warrant detailed review because they raised issues -

";f
,'

similar to those already considered or were not rt..aed to significant . i
safety issues.

" '*

In mid-March, the Commission gave public notice that it hoped to be !-
'

' able to make a decision on reinstatement of the license for criticality and -
.

Iow-power operation on March 26,1984. In the weeks before March 26,
scores of new allegations were filed. One group, the Government Ac- I
countability Project, filed allegations that were received by the Commis-
sion only hours before the scheduled meeting. Approximately 500 allega-
tions have now been filed. Needless to say, this ficed oflast-minute al-
leged new information, years after the adjudicatory proceedings began, -a

has strained the Commission's resources. i * 'io ^'

'^ *As noted above, the first 200 of the recent allegations have been i r-

reviewed in detail under DCAMP. No license, not even a low-power - h1EU/[
license, can be issued without adequate protection to the public health . *1 .. I:'

'

$3%' [' ' ' ,,i%9||and safety. However, special con'siderations apply to low-power "
.

operation. Most importantly, the possible consequences of an accident
during low-power operation are limited to a very small fraction of those

~ ^

{ix-
N*- -possible at full power. Low-power operation would generate between ,

one-hundredth and one tenth of the radioactive fission products which
,

-,

would be generated by full-power operation. Thus, any consequences of I'
accidents would be significantly less than those determined by the safety (

i
.

'

| evaluation for Diablo Canyon. Accident consequences would be further
reduced by the lower quantity and rate of production of decay heat pro- .

'

-

duced at low power as compared to that produced at full power. '

However, the energy required to damage a reactor, the capacity of the>

heat removal systems, and safety features are not reduced by low-power:

( operation. Therefore, accidents involving failures of these systems at
!
| .
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Iow-power operation would evolve over longer periods than at full-power.

operation and could be contained by equipment operating at only a few,

,

.
percent of capacity. -

'

* - j( With the above in mind, all of the allegations have been reviewed
'

J '

' ~ under one basic safety criterion: is there significant new information
'-? which suggests that some safety-related structure, system or component.-

'

M, necessary for safe low-power operation will not perform its safety
. '

-

,,

; #,d function, or that there are such weaknesses in licensee's management or

-

e f], _ g' ' quality assurance that plant safety is called into serious question. For the?
- -V,- first 200 allegations, the results of the review are documented in SSER

,

% ' . . O 21 and the transcrip;s of the public Commission meetings in January,

- ? Q]. h [i7 f4y$} allegations, the Commission was faced with a choice of decision delay,

'. .u
February, and March. For the approximately 300 more recent~

',

M;-!gg:[G~h
while the review could be carefully documented, or reliance on a prelimi-

"n4, c ' 9 nary review and staff expert judgment without the more detailed'

q: C ,p$ Q: documentation. The Commission has deliberately chosen the.latter2

" c.; bf A' s:2fj course. There is every reason to believe that more allegations will be
.

filed, and delay to provide written documentation will lead to paralysisf* ' N
in Commission decisionmaking.- .m.

All of the allegations received on or before April 13,1984, have been
,

-I reviewed under the criterion specified above and those necessary to be
resolved prior to license reinstatement have been resolved. As a result,

.

none of these allegations warrant a delay in the reinstatement of the low-

.,{ power license. Work under DCAMP will continue, both to document
.

the reviews completed to date and to address those matters that need to
j

be resolved prior to licensing at higher power levels.
.

i

.a . .- . 4 OPERATOR EXPERIENCE

fW[g@
The Commission has also considered the circumstance that the regulari 9,

operating staff for Diablo Canyon has a limited amount of experience

n , 7 Mii fe,;VD with operating similar facilities. The Commission was briefed on the
4; ': it issue by PG&E as part ofits comments at the public meeting of February
- M S. ggWM|l9% 10, 1984. PG&E has forty-three holders of senior operator licenses and

' ~
'@~i-01 sixteen holders of reactor operator' licenses at Diablo Canyon. A typical^

*

'y licensee has successfully completed: (1) a 30-month program on power,'|

_ N ]%
7 plant fundamentals, equipment, systems, radiation protection and ad-" : ". .

-i1 - ministrative controls including time on-shift at the facility; and (2) an'

-

approximately year-long licensing program. Several license holders have
*

s
C'', participated in pre-operational testing programs, hot functi~onal testing'

- - 1, programs, on-going testing, maintenance, surveillance and modification
programs. Licensed operators have also each had from 200 hours to 300

.

i
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" ' .hours of hands-on simulator training. However, because the operators - ..
have not had actual plant operational experience, additional experienced - ' *

. ,

personnel will be on hand to assist with start-up operations. This exten- ' ': , +
.,

sive training of PG&E's operators and PG&E's commitment to provide - U?. .
'

.

3 _ y: ' ' f,. _additional trained personnel during start-up have led the Commission to
find that PG&E has an adequate operating staff for Diablo Canyon.5 g _ ... : C S - ~ J

, '% y z-s '
,

. . ,

g. .fW,~/1 : i,a .
.. '+SEISMIC LICENSE CONDITION

N., s J . ~
m. -

. . %p;#.,~fC
%.. v$J3%.;Jp% .

. .

sThe Commission has also considered recent developments regarding
the characterization of the Hosgri Fault. At the public meeting of March fQ7,"E;
26, 1984, the staff reported that it had received a preprint of an article p; M y % ,: ,
by certain petroleum geologists who have used previously unavailable in- F,g : - L'y , ,

formation developed during petroleum exploration to determine that [- . 7 J
Hosgri Fault is a thrust fault and not a strike / slip fault as previously j

believed. In view of this development, the staff proposed that PG&E 1
'

'should conduct further seismic and geologic studies of the Hosgri Fault.
Mr. James F. Devine, a geologist with the United States Geological L -

Survey also discussed the new findings with the Commission. In Mr.
Devine's view, this new information was not startling but more in the -

nature of a refinement in the understanding of the overall faulting pat- 3.

tern in the region around Diablo Canyon. Mr. Devine supported the i
INRC staff's proposals for further study. He also stated tflat, in his view,

the new report did not warrant any change in the magnitude of the Safe
Shutdown Earthquake for Diablo Canyon.

,

The Commission has determined that this new information does not i
affect its low-power decision. There is no indication that the new infor- [

'
'

mation undercuts the seismic & sign basis for Diablo Canyon. However, . .,
'

the Commission has asked the ACRS to review tt' new information e -
,

"
p. .

[ |%s

p ,

. 5 The Commission notes that a liter.1 readmg of 10 Cf.R. ! $5.25(b). which mas adopted in 1963, *

| would have required candid 1tes for crerator license exammations. at facilities that have yet to go
j critical, to have had " extensive actual operational experience" before taking the operator hcense

_
*-*

exarmnation. smce 1967, the NRC has taten the position. in publicly available documents. that comple-
tion of NRC.approsed trainmg that ut.lizes simulators can. together with other nuclear reactor-

activities, constitute adequate experience. Operators at Diablo Canyon and four other plants were
,

licensed on this basis. Because this long-standmg interpretation of the rule does not match the hteral lan- *

guage of the rule. although it satrsfies the rule's purpose and does not dimmish safety. the Commission
i will shortly initiate a rulemakmg pro'.eedmg to conform the language of the rule to this long-standing
| pract:ce. In the interim, the Commission sees no reason to revoke or suspend esisting operator licenses.*

| includmg those held by the operators at Diablo Canyon. The sophistication of current simulator traming
provides a suitable basis for operator heersing, and similar traming m heu of operational experience con-
stitutes no dimmutson of safety. L'nder these circumstances. the Commission rmds no reason to grant
Joint Intervenors' Apnl 10.1984 motion for a stay based on the operator hcense issue.
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prior to any full-power decision and to comment on a draft license condi-
tion which would require PG&E to reassess by 1988 the seismic design*-

< s

basis for Diablo Canyon.-

%; * . . ~

'. .,

. g

'4 ADDITIONAL MATTERS_ s ':
y .J J The staff has denied Joint Intervenors' petition for enforcement .
+

'

<

'cyl 'lN action under 10 C.F.R. f 2.206. DD-84-8,19 NRC 924 (1984). Joint In-.1 f
. . f. f Til tervenors contended that PG&E's' failure to provide to the Commission-

.I a 1977 audit performed by Nuclear Services Corporation on the quality' a 1 ;K' : , "'

: '

h . f ;f' assurance program by Pullman Power Products, a PG&E contractor, re-

(I.Q - ?/WA quired continued suspension of the low-power license. The Director, In-, q.
spection and Enforcement found that PG&E made a material false state-

MJ, $$[.IIC[(,''G'# w 9S ?. , ment by failing in 1978 to provide the audit to the Licensing Board con-

M.q:4f f f';.3 sidering quality assurance. However, the Director also found that under

. Dj.Sg$ the circumstances, the material false statement was a violation of the
-% $c a#W lowest severity level and, as such, warranted only a Notice of Violation.r .

t- ' 3D That Director's decision is still pending before the Commission for its
determination of whether to review it.10 C.F.R. {.2.206(c)(1). UnderV *

* - these circumstances, the Commission expresses no opinion on the cor-
rectness of the Director's decision. However, the Commission finds"

. ~

noteworthy that nothing-in the decision suggests that PG&E's low-power- s x

' "

license should not be reinstated.,

?< On April 12, 1984, the Government Accountability Project (GAP)- -

petitioned the Commission pursuant to 10 C.F.R. l 2.206 to direct theA
Office of Inspector and Auditor (OIA) toinitiate an investigation into al-.c

Y leged false statements by PG&E and the NRC staff regarding the resolu-
,

I tion of allegations of deficiencies in design and construction quality
.

.. y,

assurance at Diablo Canyon. GAP also requested an opportunity to ad-g Q y ;; 4 ; p eP;;;OV. M O @ n dress the Commission on April 13,1984 on the alleged false statements

h$$7-f and suggested that the Commission defer any decision on reinstituting

$jh;.[@@%[$)QPG&E's low-power license for Diablo Canyon until this matter is$ :i

M| resolved. In addition, GAP requested the Commission to direct the

':9MM "x;sN Office of Investigations (01) to release transcripts of interviews with
orw
Wm y;WE y allegers to the Board considering des.ign and construct. ion quality;

,,fn ( assurance. ,

*1 f . w. , T GAP's request was supported by affidavits from Mr. Steven Lockert
g,~,' - and Mr. Charles Stokes. Both have provided allegations to the Commis-
~

% sion on several previous occasions; most recently, Mr. Stokes addressed
,,a3 c

the Advisory Committee on Reactor Safeguards (ACRS). Mr. Lockert's

?, ' i! U-y:]
" 4'L'
v . . - affidavit refers to some welds, made in 1974 and corrected in 1977 for

which, in some instances, documentation was not provided until 1982.' :* y
5- ..;

.. s

*
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Deficiencies in welds and the quality assurance program for documenting '-
-

repairs to welds have been the subject of many other allegations inves- F i 4;, s' R
.. ,

.

tigated by the staff. Similarly, Mr. Stokes' affidavit contains allegations .f. i _ - !'

- of the type already extensively considered by the staff. Mr. Stokes' affi- '#e* w. #
davit also draws legal conclusions based on his opinions of various ac- c ,, ,

F#W T9*j 'kl f f ^ if "

tions taken at Diablo Canyon.
TFor the most part, GAP's allegations of false statements by the NRC y

g ? .. .
iUyfj, Ci; 7 h ~! , fM "

staff and PG&E are based on its own interpretation of the implications

p' y@g@(p$/gQ.
of various allegations regarding conditions at Diablo Canyon. Others of ;

h .GAP's allegations are based on GAP's differences of opinion with vari-
ous statements by members of the NRC staff. To the extent that GAP M ,%|,KJ,t *

!W.W'relies on statements by Mr. Yin, GAP's conclusions are not supported gYN'hD4'by Mr. Yin's statements to the ACRS and a Member of Congress. As
for staff's implementation of its policy of reinterviewing allegers, the ' N D' D [' '
Commission notes 'that stafTs policy was announced before GAP in- 7I ';'

posed additional procedural burdens on access to allegers. Finally,
regarding statements addressing compliance with 10 C.F.R. Part 50, Ap- A

pendix B, that issue is pending before the Commission in the context of
'
e,

its review of ALAB-756 and ALAB-763. Because those reviews are still
~~

pending, the Commission expresses no opinion on this issue. However,
the Commission notes that the Appeal Board found that PG&E had com- .

'

plied with Appendix B. |
-

Under these circumstances, the Commission finds that nothing in >

.

GAP's recent submittal requires the Commission to delay consideration
,

of reinstatement of PG&E's low-power license. However, the Commis--

sion has asked its Office of Investigations to consider GAP's request for -

3
. .

' * ~the protected release of transcripts of interviews to the Board and has F .

requested its Office of Inspector and Auditor to review the petition and i
~

m
to take whatever actions it deems necessary. E[ 24'

(. ;
- .

.

Y'"
MOTION FOR STAY \; '

. .

Joint Intervenors have requested the Commission to stay the effec- F 'I '' 9
'
'

tiveness of any reinstatement of PG&E's authority to operate Diablo
'

N
,

"
j Canyon Unit I at low power until the completion of all pending admin- .

| istrative matters and the conclusion of any judicial review of the Com- .

mission's decisions underlying such reinstatement of authority. In the - o

alternative, Joint Intervenors have requested the Commission to stay .

. for several days any reinstatement of PG&E's low-power license to
.' '

-

permit them to apply to the United States Court of Appeals for the Dis-

| trict of Columbia Circuit for an emergency stay pending appeal. Joint In-

-
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tervenors base their request on three factors: (1) the issues raised in
their stay request of October 31,1983; (2) pending allegations of design
and construction deficiencies at Diablo Canyon and motions based on'

-
.

those allegations; and (3) an aflidavit by Dr. Michio Kaku. The Commis- .

* ~ sion believes there is no warrant to stay the effectiveness of the rein-
statement of PG&E's low-power license until all administrative and legali.

.

a - appeals are exhausted. However, the Commission will delay the effec- ,

'

..

** tiveness of this decision until noon, April 19,1984 (Eastern Time) to
.

.m
' .) give Joint Intervenors an opportunity to read the decision and determine

. . 7.j whether to pursue judicial review.'

~3
. g.4 yP Nothing has happened since October 31,1983, which would cause the

g% gy,3 Commission to change its mind about Joint Intervenor's previous
.

N.J

,ja S., ^;.,'"' motion for a stay. As for recent developments based on allegations, the

' g g.: ~ W . progress on resolving these allegations indicates that they do not support

M. o .;; a motion for stay. Finally, the generic nature of Dr. Kaku's affidavit re-q'f af;Q.: veals a lack of specific knowledge of the Diablo Canyon plant and, in[
, O G' ' HXg: particular, the activities to be undertaken during start up and low-power

i* testing. The affidavit does not describe any specific aspect of low-powerA '

operation of Diablo Canyon which would create an undue risk to public
' '

:| health and safety or to the plant personnel. Rather, the affidavit is based
on general and well-known considerations, some of which are irrelevant;

to Diablo Canyon, and hypothetical accident scenarios without any indi-
,

cation of their likelihood of occurrence during low-power operation at
'

Diablo Canyon. It is well-established that speculation about a nuclear
'

accident does not, as a matter of law, constitute the imminent, irrepara-
. ! ble injury required for staying a licensing decision. New York v. NRC,

550 F.2d 745, 756-57 (2d Cir.1977); Virginia Sunshine Alliance v.''
.

.

Hendrie, 477 F. Supp. 68, 70 (D.D.C.1979). Under these circum-*

.

c- stances, the Commission sees nothing in Dr. Kaku's affidavit whic't con-- -

" OWM tradicts the extensive technical reviews of Diablo Canyon. For these
|j9gy- M reasons, the Commission denies Joint Intervenors' request for a stay.4

|h.S Wfif
.f % . y .i; # 6 CONCLUSION

, W.w:iN;%d N 3yyWi , W,, gt;p
_ ,. y d - m d j The Commission has determined that the concerns which led it to sus-*

,
, ,p[1(1 pend PG&E's low-power license have been resolved to the point where .

. ~ ? 774 that license can now be reinstated in its entirety.6-

; . s. M
r >A g, ,

. ~ ' ,.
s, ' ) -

,

2:
' ". _ ( , *,

' ~^-.,~l; 6 still pendmg before the Commission is PGAE's request for an extension of the expiration date of the
.

onginal low-power license. As the Commission has previously stated, PG&E's extension request is sub-p
/- . . . (Continuel).

^
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Commissioner Gilinsky dissents from this order. The separate views ,

of Chairman Palladino and Commissioners Gilinsky and Bernthal are
,

'

>

attached. - +

'-
It is so ORDERED.-

[ ~~,.c,
For the Commission F -f . ".

-

vx ..
. ['r 1 . J 'j

: ' r.m;:

~ %@n >Oi '

SAMUEL J. CHILK
{x,;ghw

w. . . .

g& ...Jy ; '
Se:retary of the Commission

Dated at Washington, D.C., i. Q C s. -

Ma i 'this 13th day of April 1984. m ,' .

'.

CHAIRMAN PALLADINO'S SEPARATE VIEWS
'

...

I believe that it is important to ptd in context Commissioner Gilin-
sky's statements about reactor operator experience. .

.
.

The Commission did not " disregard a vital safeguard"; it has simply '
-

applied the same standards to Diablo Canyon that have been applied to
other commercial power plants over the last 17 years. I see no reason to
impose different standards on this plant than on the others which have
preceded it.

_
.

Each applicant for a reactor license is required to develop and imple- "9; -
'

' ment an NRC-approved training program for its reactor operator j,
,_

candidates. It has been NRC practice to accept satisfactory completion of g, .

an NRC approved training program as fulfilling the prerequisite for an (;, ,

'

operator candidate to take an NRC reactor operator examination.
{f' - .

; .

As pointed out by the staffin SECY-84-152: g.
f. .

<

There are three phases of an NRC approved cold license training program. Phase I t 7 *' -

includes basic fundamentals and operation of a research reactor during whjch the [, * .,"

j trainee performs at least 10 reactor startups. The time normally required to cover '<
,

' >
,

?
~

. .
t .

.a

.-

sumed within the proceedmg on PG&E's application for a full-power operating license The staff safety

~

evaluations, testimony and views of the parties, and adjudicatory proceedmss that have been held in this
'

, , .
, ,

proceeding are all applicable, to the extent relevant, te PG&E's extension request. The Commission -

finds that the previous adjudicatory hearings that have been held satisfy the hearing requests that have
been filed with regard to PG&E's extension request and that, because PG&E's extension request does
not raise any health, safety or environmentalissues that have not been resolved previously. that exten. , ,

sion request should be granted.

_
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Phase 1 is 12 weeks. Phase 11 inclodes participatory observation of the day.to-day op-'

eration of a nuclear power plant. This observation includes normal operation, sur-
veillance testing and radiation procedures. Also included in this phase is the opera-
tion of a nuclear power plant simulator similar in design to the facility for which the
trainee will be seeking a license. The duration of Phase II training varies from four .

,
' to six months. Phase 111 is the plant specific design lecture series which covers the- -

features of trainee's facility and normally taket six weeks to complete.

.;
Reactor simulators have become sophisticated devices which provide -

-
' '

the opportunity to expose a reactor operator candidate to a variety of
,

'

; ,t .

plant operating conditions which is not generally possible on an actual

w. plant.'
-

: .

. -| 1 M '; . . .' It is also important to note that actual operating experience has a:
, JM fY ^ i number of components in which reactor operators are involved. These
'A C . . . ' y include such activities as learning about systems during construction -

,

.w , t ' -1 a particularly good time to learn about the plant.y. < .;
I also want to comment on Commissioner Gilinsky's statement thatJ - "ffs ,, . ;

3. gyp ' - j "[aldvisors with questionable qualifications may be positively
dangerous." I categorically reject the implication that advisors at Diablo

']j Canyon, or at any plant for that matter, are " positively dangerous."
a e1J, '' &'

- Each advisor has previously had an operator license at another commer-
'

cial nuclear power plant and has undergone training and examination on
specifics of the plant at which they are to advise. The debate that took'

place relative to Diablo Canyon was not about questionable
qualifications. Rather, it was about whether the NRC itself administers
the examinations for these advisors or whether the NRC audits the
examinations administered by the utility. The Commission has decided

,

on the latter course of action, but neither course of action results in advi-,

sors who are positively dangerous.'

. . .

f 4 4 -[ ,, -.

L-q M N .El ADDITIONAL SEPARATE VIEW OF COMMISSIONER

>~ 1 '' . C'2 ICD
;:2 X) GILINSKY ON REINSTATEMENT OF LOW-POWER

, Ny.1, . e[ * .TJ OPERATING LICENSE AT DIABLO CANYON
<s s. m.

M" M.gv: :%; &_f;.g;
(4/13/84)a ghsd.c.

AQ ~, y s,. . ,
'f .; Attached are the separate views which I distributed two weeks ago .

when the Commission last discussed the reinstatement of the Diablo..;....>, x ,.

j[[[ jj [ [ " [ Canyon low-power license. At that time I withheld approval because of.
,P.- the lack of actual operating experience on the plant's operating crews .

*

f and the absence of adequate compensating measures. The situation has.g

.

* e >

. .g
'

..
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not changed since then. None of the licensed operators at the plant has
-

-

.

actual operating experience at a comparable commercial reactor.
-

The Commission has decided to require that the operators be backed i ,

up by experienced advisors. The critical ditTerence between myself and j -

.-

the other Commissioners is over how to certify the advisors' knowledge
[L

,of the plant. Advisors with questionable qualifications may be positively t

4 - < ' ',, ' .i
dangerous. I want the NRC to administer the examinations they will be ,

,, ["-given. The Commission is satisfied with company-administered

.m O n k s m, % .
'

examinations. The view has been expressed that it makes no ditTerence
C)'hygwho does the examining. I regard this as naive.

Since the Commission's last meeting on this subject a legal bar to low- + W;4fc. '? -&

power operations at Diablo Canyon has surfaced. I have discovered that { ; f i' J, .-

the NRC's regulations require operators whose license examination is " ' W. M ' &
conducted on a simulator, rather than on an operating plant, to have had b ' %,f @ " " l'
" extensive actual operating experience at a comparable reactor." None .

of the Diablo Canyon operators meet this standard. Their licenses are
therefore invalid until such time as they either meet this test or the
Commission decides to exempt them from this requirement on the basis
of the factors enumerated in the regulations.

iAfter receiving a memorandum from the General Counsel stating that
the course followed in this case is inconsistent with the plain meaning of
the regulations, the Commission decided this morning to ignore its regu- .

lations and simply assert that the licenses are valid. The effect is to disre-
gard a vital safeguard which ensures that some degree of experience is
available on a plant's staff. Had the regulations been followed, Diablo |

Canyon would not now find itself without any experienced operators.
The operators are the most important safety feature in the plant since

" -
.

they have the discretion to undo all the other safety features in the ,

iplant. It is hard to think of a more important safety issue than the
competence and experience of the operators. e g, 4

-
.

, . ,

SEPARATE VIEW OF COMMISSIONER.GILINSKY b -

REINSTATEMENT OF LOW-POWER OPERATING LICENSE k-
AT DIABLO CANYON {

(3/27/84) | '.i .

. . . .

1

I am withholding my approval of the reinstatentent of the Diablo
. Canyon low-power license because I am not satisfied with the readiness +-

'

of the plant for operation. I am especially concerned by the absence of
commercial experience on the operating crews and the failure to com-
pensate adequately for this. >

|

'
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There are two other aspects of this case - seismic design and con-
struction quality assurance - which, while not disabling from the point
of view of low-power operation, do not cast the NRC's own review in a
particularly favorable light. .

- Operating Staff Experience

1 regard the operator experiene: question as the most important one
.

-

in this case. Seismic issues have received a great deal of attention, as
they should, but it is well to remember that seismic protection is de-

D. signed against unlikely contingencies. We rely on the operators for
ensuring safety 24 hours a day, every day.

Diablo Canyon does not have a single operator who has had actual
;perating experience on a commercial nuclear power plant of comparable
size. Four operators previously operated the Company's Humboldt Bay

..

; plant, a very small boiling water reactor - one-twentieth the size ofy. s

each Diablo Canyon unit - which has been shut down for 8 years,A >

~' - - hardly relevant experience. Much has been made of the fact of simulator
training. This is valuable, but'it does not compensate for the complete
lack of relevant commercial experience. It is worth noting also that
Diablo Canyon does not have a site-specific simulator.

,

This problem shciuld have been resolved a long time ago. At this
point, there seems to be no alternative to supplementing the shift crews'

;.
with experienced advisors for the initial period of operation. The difficul-

~

ty with the way this has been done is that there is no assurance that they
have the site specific training and knowledge needed for safe operation.
I would approve plant operation at low power if the advisor on each shift
previously held a senior operator license on a large commercial plant,

;- and if he has passed the site-specific portion of the senior operator
license examination for Diablo Canyon. The Commission has instead.u

. /:d..
.

";' ', ;-{ :id .
chosen to allow the Company itself to decide whether the advisors are'

4 o

.

qualified and to require such advisors only above 5% power.

_' - 7. . . ,,d
%Q yk;if/YNh Seismic Design Standard
-2n .. g.g.g

- + . ~ ,j ! continue to be concerned by the issue of seismic design standards.E,
| ;- ,

The root of the difliculty is that although PG&E and the NRC staff ac- -

cepted a standard based on a Richter scale magnitude 7.5 earthquake for

L~ ', the purposes of the licensing hearing, after the Hosgri Fault was
; 5 . " a

'

! discovered, they did not accept that standard in practice. Apparently in
|- , order to avoid having to make significant modifications to the design,
'

;

PG&E and the NRC staff decided on a number of changes in the way,

,y
'

in ,
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'
the post-Hosgri standard was applied. These had the effect of shaving
safety margins to the maximum extent. In at least one respect, which in- y.

. volved a substantial reduction in safety margin, they resorted to a highly . |, ,?-
dubious technique. This reduction, referred to as the tau effect, was ac- n1 . ..-

cepted by two Licensing Boards which thought that they, and the expert k. . . ' "
witnesses, understood the technical basis. As it turns out, there is hardly !*T ,'cE b d.i'

.

# dE~ 2any technical basis for the reducticns. P.- i

Q, g
%g$ P % g"f 2* g

I asked the Commission to take review of this question long ago.
There was plenty of time to do a review before the plant was ready for g gg
operation but at each point the concern that plant operations might be

r^5%f
hheld up persuaded the Commission to ignore the problem. What I find h
.h.

particularly disturbing is that it was clear to me that the Commission de- s%;1N;.x
.

clined to take review not because it understood the seismic design and r.- " 'J: dM ~
' ~ >#' ithought it to be acceptable, but because it looked like a can of worms,

and the Commission feared the consequences of reopening the issue. h
The ACRS recently told the Commission that "we do not believe that F

scientific or engineering analyses exist today that could be used to calcu- |

.
late the specific quantitative reductions in free-field seismic spectra [the

'

tau effect} that he (Dr. Newmark] recommended for the Diablo Canyon i

Nuclear Power Plant." Had the Committee stated this view years ago b ,

when it originally reviewed the seismic design standard, I doubt that the F
Boards would have accepted the standard. F 1

The most favorable statement that the ACRS could ultimately make
about the seismic standard was that the Committte continued to feel

, _
,

c.

that overall "the use of the staff approach leads to an acceptable level of ib . 4:.
safety in this instance." This does not address the tau reductions or f W ll[%. __.

whether the safety regulations have been satisfied. What I take the Com- [. D Q '" ' '-,
mittee to mean is that the earthquake chosen to determine the seismic i y.

,

standard is too large and that the plant's design is adequate for a smaller
h",, ' Q M,,A

earthquake. No doubt the Committee also tock into consideration the ,

$ i.fMW[' 3
fact that Diablo Canyon is a relatively isolated site. The ACRS did *

* [,-remind the Commission that it had earlier recommended that a thorough v ;p -

' ' '
,

review of the entire seismic design be undertaken, to be completed . . .

about 1988. E i' E / ,

'

At yesterday's meeting, the Commission learned that a paper which is -h ,

''

,

to be delivered at the Scripps Institute in April raises new questions W~ ,-' ,

about the interpretation of the nature of the faults near Diablo Canyon. -

'

This new information reinforces the need for a thorough review of the
,

-

~ entire seismic design, as proposed by the ACRS. The Commission has .

- now agreed in principle to such a study. I wish this had been done earlier
'

but I am prepared to accept this approach as a way of dealing with the
seismic issue.

.
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Construction Quality Assurance
-

- The NRC has received hundreds of allegations concerning the Diablo
.

Canyon plant. Because one of the allegations was sent to me directly, I -

' ' felt that I should look into how they were resolved. I chose the audit of

, ~
the Pullman Power Products, the prime piping contractor from 1971 to

..
1977, done by the Nuclear Services Corporation (now Quadrex). An im- --

?'
. portant conclusion of that audit report was that the Pullman quality

L'
'

assurance system had been inadequate - among other things, that. ,

- - "there is no confidence that welding done prior to early 1974 was per-'

,

formed in accordance with welding specification requirements." Most of
, ,

( - I'
'

the piping had been installed by 1974. The NRC staff initially dismissed+. - '

this concern on the basis of its discussions with PG&E and a review of, ,

'/ !
.

the staff's own audit records for the period between 1971 and 1977.'
-

, ,. ^ ",,

9@x'?M. . 1 closely, apparently because of the Regional Administrator's feeling that
The NRC staff subsequently decided to look into the allegation morem

Q]W[J5;y j[pg>
more needed to be done. In December 1983, the staffissued a supple-

i.:. 7 6 .47' >
* ^

mentary Safety Evaluation Report stating that it had found "no evidence
to conclude that there was a programmatic breakdown in Pullman Power -
Products QA program . . ." and that "[t]he details of the staff review are
documents in Inspection Report 50/275/83-37."

When I asked to see the inspection report three months later, the
~

inspector initially refused to supply it to me. As it turns out, only notes
existed at the time that the staff wrote the SSER. So far as I can tell, the

,

I inspection report only began to be written at about the time I asked to,

i
t see it. An explanation and correction of the reference to the inspection

.

,
report was subsequently submitted by the staff to the Commission.

'
j It now appears that the NRC staff called the leader of the NSC audit
'l only in February and, when that person said that he could not remember

:.sca,R y much about the audit, did not pursue this further. More could readilye

% m, NRin have been done, and should have been done earlier.

aIygg I would have more confidence in this review if the NRC had first con-

$ M,. j$-j[3%
tacted the people who worked on NSC's audit, had then completed the... .. / __

d inspection report subsequently written the SSER and had only then in-, ,

%.Q .'..;s[,,p ) - ~ formed the Board and the Commission ofits conclusions.
., s. . ,

' I & 4
* ' .CQ I .,

- ~ z. :

: . ; 9
. .

r- ,

i . ,

! '
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VIEWS OF COMMISSIONER BERNTHAL ON -|
i

REINSTATEMENT OF LOW-POWER OPERATING LICENSE , .j
'

AT DIABLO CANYON +
,

.

.
- ,,s-

Having gone through 2% years and literally hundreds of allegations, g& ~ &r
'" y , -%thousands of hours of inspections, reinspections, analysis, and .

investigation, we can often lose sight of the 98% that is done, since it is Id? f f , ~ ' <'

$$ ~@ '. s [.frequently the job of the Commission and especially the NRC staff to

5b. [!' N;~E |r f i Jfocus on the 2% that remains undone.
[ ,MII would therefore like to state for the record the effort that has gone

into the long, painstaking, and sometimes just plain painful period of
19[e :

- .w n.~,

n .' *; ^ '' ^ [- i,K".(Q ". Jreevaluation and modification of the Diablo Canyon power plant. v
During this period the licensee, through its primary contractor, has ~* . h'spent some 2,000,000 hours of professional effort to address the prob-

'" 'lems raised in the fall of 1981 and thereafter; other firms have carried .

~

out independent evaluations to the tune of 250,000 hours; the staff of
~

,

the NRC has devoted 70,000 hours to the technical issues, and another
18,000 hours to evaluating allegations. Diablo Canyon is almost certainly

Ythe most inspected plant ever built. y
All this is not to imply, of course, that legitimate questions cannot or

.
M
,Jshould not still be asked. I would like to focus on one or two such t

.

broad, and I believe legitimate, considerations that remain with respect U ' (,,
the Diablo Canyon power plant beginning operations. But first let me [ ,

note what is not reasonable or legitimate to expect in any such massive .

endeavor. What is not reasonable to expect is perfection. It is not reason- fi ,. , .,
,

able to expect all things to be perfect at any multibillion dollar construc- J f. " Y,

tion project, a project involving thousands of workers and millions ofin- [' ,#4

dependent steps leading to completion, over a period of some 15 years. f; ,y
And, as might have been expected, Diablo Canyon was not perfect. p 7y
What was not expected, was that it wasn't even just good enough,2% p ,.

years ago, when this second construction, as it were, began. f'
' ~ .'

*
In my judgment, two important and legitimate issues deserve special ..;

mention here today. One question, and perhaps the most fundamentally E
,.

#important because it is unique to Diablo Canyon, is that of the seismic
-

design adequacy of the Diablo Canyon facility. It should be understood
~

,-
-

that the science of geology, and especially the study and forecasting of .

seismic events is an inexact science, as is the engineering of structures
to withstand seismic events of a given magnitude. But the best experts
available in the field today have offered reasonable and sufficient assur-
ance that the design basis and construction of this plant is adequate to
withstand the maximum probable earthquake in the geologic region of
the Diablo Canyon plant. I have supported, and the ACRS has
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recommended, a ' continuing review and evaluation of the state of the.
.

seismic art and science as it develops and relates to Diablo Canyon over I
the next several years.

,

In particular, I would note that the recent scientific paper, discussed
in some detail at the last meeting of the Commission, apparently indi-'

<
- cates that, although the Hosgri Fault may be somewhat closer than pre-

'

'

.

viously thought to the Diablo Canyon site, the probability is that a large,
t- 7.5 Richter-magnitude quake would, under this latest hypothesis, be

less frequent than previously thought. I therefore find no reason, based
on this latest of what I am sure will be many more papers on California

~ ~

geology and seismology, to change my position on the seismic adequacy

1 of the Diablo Canyon plant. I have reached that conclusion on the basis-

7 ;9 of my personal inspection of the plant' the recommendation of the'

,

E ACRS, and the consensus of expert opinion.
_

.
y c'; - Another important issue is that Commissioner Gilinsky raises in re-

'! spect to operater qualifications. No one questions the legitimacy of that,

'f - issue, and indeed, the Commission is currently considering the question
,

of how best to achieve not just adequacy, but excellence at all levels in
,

nuclear power plant operating stafT qualifications. But the question here
is not how PG&E and other utilities will achieve uniform excellence in'

' the months and years ahead, but whether PG&E in its Diablo Canyon
! operations today has achieved a standard that is, beyond a reasonable-

i doubt, adequate to protect the public health and safety. I believe it has
.

.i achieved that standard. What they have achieved is good, if not perfect.,

!
! I would add that, consistent with the strong expressed desires of Com-
i missioner Gunsky, I believe the Commission does owe this licensee, as

! it does :,d our licensees, a clear statement, and soon, of those further
steps to be taken along the road to excellence in the operator corps as
this licensee prepares for full-power operation.

,

.j It must be emphasized in this context that the Commission meeting.

'4 this morning was not intended to address, nor is there any specific or im-
A u. -J W plied need to address for low-power operations at Diablo Canyon, the
.<(_%_I question of the Commission's long-standing regulation,10 C.F.R.

.} % j { 55.25, and the definition and practical application of that regulation ini'

UMji 4, satisfying the literal requirement for " extensive actual operating experi-
LO. y .c ence at a comparable reactor." -

J, The fact is, the Commission has either implicitly or explicitly con--

curred in the evolving application of f 55.25 since its promulgation more
'2 ' -

._

than 20 years ago. The fact is, { 55.25 was promulgated at a time when -

;
-

j reactor simulators were not generally available. The fact is, in a 1967
L

_ j memorandum, the General Counsel's office explicitly concurred in the
'

criteria which the staff were then applying in determining whether'
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f 55.25 was satisfied or not. The fact is, the Commission participated in i ,.._ .,

the development of the ANSI standard which provided that simulator ;' ,-
~

~

'
training was an acceptable means of acquiring necessary experience. The t.

. . . ' ' .;

-

' '

regulatory guides which endorsed that ANSI standard as a method of ,

complying with the requirements of f 55.25 were published in their final C '"/.- A-

form only after solicitation and consideration of public comments. p , ., Ehp j~
Further, the Commission was explicitly informed by the staff of the L' W WC M'

I]3N"Y y@gsplanned issuance of NUREG-0094 in June 1976.
gQ, pIt is both understandable and eminently reasonable that the prerequi-

sites for operator licensing should change as the state of the arf in opera- '[g g ;g gd{@gTuQXtor training techniques changes. Indeed, there are good reasons to rely

i g j9;$ [A K 4 :hhqi pMyldheavily on simulator training as a prerequisite for operator licensing, not
i M 9h 9the least of which reasons is that in many respects the use of a simulator

is superior to experience gained actually sitting at the controls of a Mid5$sO' N
N ~ j'power plant. Given the background of operator licensing criteria applied

by this agency for the past 20 years and the implicit, if not explicit, con- s'. ;-

currence of the Commission in the application of those criteria, the sug- f
gestion that any near term operating license applicant should have a '

license denied or delayed because the Commission has suddenly . f. .

2 C :* -
'

changed its mind about what constitutes adequate operator qualification
would be irresponsible,- and would violate fundamental principles of ," ,

'"
.

Nfairness. The Commission has known exactly what it has been doing for g q,
'

20 years, what it is doing today, and what it intends to do with regard to
operator training. The operators at Diablo Canyon meet Commission

.

'

standards today, and will be required to meet what may well be upgraded
'

standards yet to be adopted by the Commission in future regulations or - i j w.
- U h 4 #v .'

regulatory guidance.
Finally, I would address the concerns raised by Mr. Yin at the last ' N ^l$;

meeting of the Commission, and seemingly resolved during the inter-
b| + '
5

'"
,

4 y$ O%4
vening two weeks. I do not interpret Mr. Yin's carefully considered posi-
tion to reflect total agreement with his colleagues on all technical issues.

h. ' .
I would be surprised, and frankly a little concerned, if there were ever -J J~

. ';.[ 7'[f]] 'total agreement within our staff on such issues. But I do understand that
there is now essential agreement on an action plan and timetable for p' .W "

,

resolution of the remaining questions, and more importantly, agreement C * .-

that those remaining questions and differences should not preclude criti- |: ,[
cality and 5% operation. I would esution that we are never entirely out ,

"of the woods in such matters, but I believe we have made significant ,

- progress, sufficient to act affirmatively to reinstate the suspended -

license of Diablo Canyon.
'

There has been a worthwhile a.nd necessary process underway during
the two weeks spent resolving Mr. Yin's questions, with the help of the
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: . expert tLtd-party oversight of the ACRS. I doubt, incidentally, that Mr.
*

Yin considers himself, as some have characterized him, a
, ,

- "whistleblower." Rather, he is a professional member of the NRC's
'

;

own technical staff who has openly expressed several times over the last'
. . , .

four months, his professional disagreement with other staff on a number
* *

i . , of technical issues. That is as it should be. But although the issues had-

y ,.c been on the table for months, and had been discussed extensively, they -

: W apparently had not been discussed sufficiently prior to the Commission's
'

,

; March 27 meeting. So if I mai proffer one plea, to put it kindly, to our )J ; Q' |'. f , staff and especially to the senior stalT, it would'be that in future, when

~

,

"

.N
. ,

- c' ci such professional disagreements exist among staff, if the Commission is;.T;, .74. - - il-) expected to resolve them in a meeting, then the Commission must havei,

s . ,]r -], "|0(i the benefit of an active debate. Such a debate cannot occur when intra-.
.

U [" >A
q staff communications have been poor, and when there is not even agree-*

. r. -? b) - c);t ment on what the disagreements are.
'

-
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Cite as 19 NRC 975 (1984) CLI-84-6 i ~' '
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:

UNITED STATES OF AMERICA {' .[c
' '

*

NUCLEAR REGULATORY COMMISSION , -j7 -
-

eex ,:
-

.

q, 3 ~e. ..

:'

COMMISSIONERS: ' -;.GbE, ,

^ *
,

, /Lyijy '"a' ".3. , ;fg L

gg r.|: ~ a.g~3,JgiNunzio J. Palladino, Chairman
Victor Gilinsky a:q. t,,pg,Q?{%'? ~

" * /,. 's - -

% f " ^ ',!jj,%," g -d'.}O$[A' I":k-[d)j
Thomas M. Roberts .,

James K. Asselstine

. Y ",[Frederick M. Bernthal
7g, ;.

'

In the Matter of Docket No. 50-444
.

PUBLIC SERVICE COMPANY OF
NEW H AMPSHIRE, et af. _ _ .

-

'

(Seabrook Station, Unit 2) March 29,1984 . _. .
_

F
The Commission denies a request of the Connecticut Division of i

'
Consumer Counsel to intervene in the construction permit extension ,

proceeding for Unit 2 of the Seabrook facility on the ground that the 4 ,[~..

proffered contentions of the petitioner fall outside the scope of the N:;2- yb P -
I-proceeding. <

--.. ; ,

#[RULES OF PRACTICE: STANDING TO INTERVENE .e
An intervention petitioner in an NRC licensing proceeding must have - .

an interest that will be affected and proffer specific contentions within
I; -f .
.

'

the scope of the proceeding.10 C.F.R. l 2.714; BPI v. AEC, 502 F.2d
424 (D.C. Cir.1974); see generally, Bellotri v. NRC, 725 F.2d 1380 (D.C. |.

-

Cir.1983). r
.

'

RULES OF PRACTICE: INTERVENTION PETITION *

(INTEREST)
The zone of interests which must be affected to give a petitioner

standing to intervene in an NRC licensing proceeding does not include

'

975
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.

general economic considerations. .See, e.g., Detroit Edison Co. (Enrico,.

- Fermi Atomic Power Plant, Unit 2), ALAB-470,7 NRC 473 (1978).

_
. |

. RULES OF PRACTICE: INTERVENTION PETITION
(PLEADING REQl|IREMENTS)

. _ The contention of a proposed intervenor in an NRC licensing proceed-
''

'Y- ing must relate directly to the subject of the proceeding and not to im-
,

'a - material or generic problems.
~

e" .

,|cc-++ .ma-- .,

. - CONSTRUCTION PERMIT EXTENSION PROCEEDINGS:,
'' '

SCOPE. - , ,x '. i*- ...
;

.

f,. ;j Under Section 185 of the Atomic Energy Act and 10 C.F.R. ! 50.55,
*/ .,

. ,, .y the scope of a construction permit extension proceeding is limited to
, ,- 3, ,,. E d direct challenges to the permit holder's asserted reasons that show
''sv-

. n.]1

.A " good cause" justitication for the delay. Washington Public Power Supply:

3"' System (WPPSS Nuclear Project Nos.1 & 2), CLI-82-29,16 NRC 1221,'. ..
' ' " ' ^ * ' ' ]; 1229 (1982). To be admissible in such a proceeding, a contention must

,' either challenge the permit holder's reason for delay or show that other
,j reasons, not constituting good cause, are the principal basis for the

1 delay. Id. at 1230.

; CONSTRUCTION PERMIT EXTENSION PROCEEDINGS:j SCOPE (CONTENTIONS)
' The two-pronged test for determining whether a contention is within
;} the scope of a construction permit extension proceeding is: The con-
.I struction delays at issue have to be traceable to the permit holder and
4 they must be dilatory. If both prongs are met, the delay is without good

~% - JL cause. Washington Public Power Supply System (WPPSS Nuclear Project
'

, ' M:' Af No. 2), ALAB-722,17 NRC 546,551 (1983).^ 'if'Qh{j..

[4".v.O.;1?@f0b.&, . , . .

ORDER
1p y ||; .

m
' :

n On October 26,1983, the Connecticut Division of Consumer Counsel> >-

~'.. ,f - N . (DCC) filed with the Commission a document entitled " Request of'
- -

'
' ~

- Connecticut Division of Consumer Counsel to Deny Renewal of Con-
,

struction Permit for Seabrook 2" (Petition). Because the petition states.

that DCC " respectfully intervenes in" (the Seabrook construction
-

.

,
- 976
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,

permit renewal proceeding) (Petition at 1) and states " grounds for ," [ y '
denial of renewal of construction permit" which are framed in the 13, ,

' -

! -

' . ' 'manner of contentions (Petition at 3-6), we construe the petition as a re- ''
,

'.

quest to intervene with respect to the Seabrook 2 construction permit ex- 1~~
tension application filed pursuant to 10 C.F.R. f 50.55(b). %, - Q

%
k .n 7."

Staff and applicants replied to the petition on November 30,1983 and =

1,nDecember 9,1983, respectively, interpreting it as a request for interven-

$ $ $ g $ f U
'3~~

tion and urging that it be denied. The Seacoast Anti-Pollution League

h i;:Sp M @'; %@ [ $
(SAPL), an intervenor in the Seabrook operating license proceeding, 3

dgy.?

$y&:43g@g !;M[y
filed a motion dated January 4,1984, joining DCC's petition.' On Janu-
ary 17,1984, applicants filed a response to SAPL's motion urging that it g ?a

': C%be denied.

$9%%'{".Construction permits for Seabrook Units 1 and 2 were issued on July
7,1976, and were set to expire on June 30,1983 (Unit 1) and October t'

*J *-

31,1984 (Unit 2). On May 26,1983, applicants Public Service Company [' s

of New Hampshire filed a request for extension of completion dates for { >

Units 1 and 2 to June 30,1986 and October 31,1988 respectively. Appli-
,

cants asserted that under 10 C.F.R. f 50.55(b), " good cause" existed for i. , ,,

the extensions for the following reasons: d
.>> .

(1) A three-year procedural delay after issuance of the original construction permit. . [
(2) changes in the scope of the project necessitated by regulatory requirements pro- O '

mulgated after the TMI accident; k..
,

L.
(3) construction delays; and g s

y - , ~ h,p [ .',y'$ .([%,#(4) construction slowdowns necessitated by state regulatory actions.
..

.

- % m.

y .M(e,. d' q %
Letter from W.P. Johnson to H. Denton, May 26,1983, at 1-2. The ex-
tension requests are currently pending before the NRC staff, and by law i( # .g,

,

.S;the existing permits remain in effect. 5 U.S.C. f 558,10 C.F.R. f 2.109. V 6/ --

g .] , Jf, f ' 'DCC's petition alleges thirteen grounds in support ofits petition to in-
tervene to urge denial of the permit extension for Unit 2. These grounds i. . - '

,

are based on an investigation conducted by the Connecticut Department ' . "'

. -
,

of Public Utility Control (DPUC), which attacked the costs of and need b4 V"

for the Seabrook project, the projected completion date, and tne plant's .
,

projected efliciency. According to DCC, the DPUC concluded that Con-
necticut electric utilities should either withdraw from participation in the

.

.

ion March 6.1984, DCC riled before the Atomic Safety and Licensing Board a notice of withdrawal
from the construction permit and operating hcense proceedings for seabrook Unit No. 2. effectively

.

withdrawing its petsuon. Because sAPL's joinder of the petition was not withdrawn. however. the Com-
mission is considering the petiuon on the merits. In doms so. the Commission expresses no opinion as
to the procedural wahdity of sAPL's motion for jomder.

.

,
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.

construction of Seabrook 2 or work towards its cancellation. The DCC
also alleged that the continued building of Seabrook 2 would jeopardize
the completion of Seabrook I and would adversely affect customer utility ,

i rates. Petition at 3-6.
It is well settled that a petitioner will be heard if there is a showing of

the requisite' interest that will be affected and of specific contentions
,

within the scope of the intended proceeding.10 C.F.R. J 2.714; BPI v.,

AEC, 502 F.2d 424 (D.C. Cir.1974); see generally, Bellotti v. NRC, 725
~, F.2d 1380 (D.C. Cir.1983). The zone of interests affected does not in-*

. ;N , clude general econcmic considerations. See, e.g., Detroit Edison Co.
~ ' (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473,,

' . , ,/ l (1978). Those kinds of issues are best directed to the state regulatory
: ting and similar matters. In addition, the con-bodies in charge of*

.:
, ,

ch ; tentions must relat,. i.a'r to the subject matter of the proposed pro-

J,% n e ,' .T' ceeding and not to immakrial or generic problems. Putting aside wheth-
'

'

i er DCC can show the requisite interest, a matter not free from doubt,'

,#t we find that DCC's proffered contentions fall outside the scope of the<

"N A proceeding on the extension of the Seabrook 2 construction permit.s
The Commission addressed the proper standard for raising contentions

in a construction permit extension proceeding in Washington Public;,

Power Supply System (WPPSS Nuclear Project Nos.1 & 2), CLI-82-29,
~

16 NRC 1221 (1982), holding that, under Section 185 of the Atomic'

.| Energy Act and 10 C.F.R. f 50.55, the scope of a construction permit ex-
tension proceeding is limited to direct challenges to the permit holder's,

: asserted reasons that show " good cause" justification for the delay.16
NRC at 1229.' To be admissible, a contention must either challenge ap-
plicants' reason for delay or show that other reasons, not constituting

! good cause. are the principal basis for the delay. Id. at 1230.

| The WPPSS decision has been refined by the Atomic Safety and
Licensing Appeal Board into a two-pronged test for determining whether,4 ,

W; a contention is within the scope of a construction permit extension
' W%.1 ~ proceeding: "First, the construction delays at issue have to be traceable

*

f;f to the applicant. Second, the delays must be ' dilatory.' If both prongs

a[M* h@%$13e~~.
are met, the delay is without ' good cause.'" Washington Public Power
Supply System (WPPSS Nuclear Project No. 2), ALAB-722,17 NRCc 7.

'

c . .- - 1 546, 551 (1983). In other words, the proponent of the contention must1~'

,
,

,
i articulate some basis to show that the applicant is responsible for the-

, ?-j delay and has acted intentionally and without a valid business purpose.
' id. at 553. -

Under this standard, DCC's contentions present no adequate basis for-

relief. DCC's allegations do not attack the sufficiency of applicants' as-
serted reasons for the delay. Rather, they raise questions about the need

*
., 3 ,
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'.t

for power, cost of completion and financial consequences to both the ! 4
utility and to the ratepayers. These questions are far beyond the scope of

'.a construction permit extension proceeding, which is confined to the
[t

^
-

,

factual basis asserted for the delay.2 ,

6,In denying its request to intervene in this proceeding, we do not now i , ., 2e -*

, ~

'

rule that-DCC is without any remedy for its concerns before NRC. If [ .. <m
DCC has concerns specifically related to the proposal to permit Seabrook - ' . ~ . '

4 4 n. h | @,I
_ . .

to operate, those concerns should be addressed, under 10 C.F.R.
MQj. 'fl 2.714, to the presiding Atornic Safety and Licensing Board. Pacyle Gas
.a 3 PM,em?and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), t

*( QD T.pi.}kM'.CL1816,13 NRC 443 (1981). Moreover, we pointed out in WFPSS -

Iae,WMNSthat 10 C.F.R. f 2.206 thereafter allows any person to seek the institution
of a show-cause proceeding under 10 C.F.R. f 2.202. The stafT must con- $[Q7 <

sider and respond to such requests for regulatory action where the re- !p- j' W ~
qusst specifies the action requested and sets forth the facts that consti- ,

tute the basis for the request. At this point, the Commission expresses ;
'

no opinion on the issue of whether or not the concerns of DCC, if L

Ipursued, are legally cognizable and provide a basis for relief either in the
'

Seabrook OL proceeding or under 10 C.F.R. { 2.206, f

Connecticut Division of Consumer Counsel's petition to intervene in .

the construction permit renewai proceeding for Seabrook Unit 2 is
,

denied. Seacoast Anti Pollution League's motion forjoinder is moot.
It is so ORDERED.2

-

For the Commission -

*y z.. ;m m a~'... cc. .x
. , ,. 3 e, .
, 9 [* W& f* '

i

W * ' [N ; f % -
~'

fSAMUEL J. CHILK
W4 AaSecretary of the Commission

.. ,7 ~ a..ymgg . .

Dated at Washington, D.C., k.C< ' \ ,Z l.. $ ff
. VC V''

this 29th day of March 1984. -

[' . 2*

< . ' . ' .- '* '

.
L .= y .

< j,', "

,.

,.72 The only contentions that give pause under this standard are DCC's allegations that construction of '. , .
seabrook 2 has been " scaled down dramancally" and that "the only money being spent on seabrook 2

#is not for the purpose of completing construction but rather for the purpose of not losing seabrook 2's e-

construction permit" (Petition at 405). Under the Appeal Board test, delay for financial reasons consti-
'

'
,

tutes delay for a valid busmess purpose, and is therefore not considered " dilatory." WPPSS. spra.17 .

''-/NRC at 552 n 6.
'

3 Commissioner Gilinsky was not present when this order was affirmed but had previously indicated his
approval. .

.
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In the Matter of Docket No. 50-289-SP f - -

(Emergency Planning) {' *

.r . -

METROPOLITAN EDISON COMPANY,
,

et al. . " '.

(Three Mile Island Nuclear .~
Station, Unit No.1) April 2,1984 ~ ^'

t
'

t.! ? s f %.g ' :-The Appeal Board declines, for lack of jurisdiction, to reconsider .

la o -;"Q
ALAB-697, its decision in this special restart proceeding affirming the ,r' %?MM% -. J
Licensing Board's finding that certain emergency plans for the nuclear M ie'[ % ;$

"

reactor are adequate. '

g;;g;_. .p;. .

f r.N"h'~
,, - %g 1

APPEAL BOARD: JURISDICTION T ~

- ;.w w.
h ;

'.c.- , .
Under settled principles of finality of adjudicatory action, once an ? -

appeal board has finally determined a discrete issue in a proceeding, its I, , ,
'

jurisdiction is terminated with respect to that issue, absent a remand I - - ~

,.

order. Virginia Electric and Power Co. (North Anna Nuclear Power '*

Station, Units I and 2), ALAB-551,9 NRC 704,708-09 (1979); Public [ ". .,

Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), '*

ALAB-513,8 NRC 694,695 (1978).
,

..

t
.
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I

,
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APPEAL BOARD: JURISDICTION;

When the Commission declines to review an appeal board decision, a l

final agency determination has been made resulting in the termination |
'

,

(,e of appeal board jurisdiction. Seabrook, supra, 8 NRC at 695.
,

APPEAL BOARD: JURISDICTION -

-|
.. .,

Appeal Board jurisdiction over previously determined issues is not !,.
C:'

',
.

necessarily preserved by the pendency before it of other issues in a
proceeding. North Anna, supra, 9 NRC at 708-09; Seabrook, supra, 8': m

. p,5| ~ y NRC at 695-96.., _:>. .

. . .> .
" T l. ,

,mo ,. ,

? - 1. MEMORANDUM AND ORDER*
r: . .;
L~ ::;: . ' * .

f '. 2 7 , On October 22,1982, we affirmed a Licensing Board decision dealing''

i with those aspects of emergency planning for Three Mile Island Nuclear'
-1.-

- - Station, Unit 1, that were challenged by intervenors Norman and Marjo .
rie Aamodt in this special proceeding to determine whether Unit I may-

: resume operation.3 We approved the Licensing Board's determination
that the emergency plans under attack were adequate, subject to the con-

*

.-
,

? dition that before restart the Commonwealth of Pennsylvar'ia's agricul-
- ] tural information brochure, containing emergency information, must be

' distributed to all farmers located within a 10-mile radius of the plant.2
We also made specific recommendations for improvement of that

~

brochure.) The Commission indicated in February 1983 that it would
not review our decision.*-; ,

l A revised brochure was subsequently prepared and distributed on
".;- ~>-pg June 29,1983. Dissatisfied with the new publication, the Aamodts ask

- t k;. J JM , , us to reconsider our determination that emergency planning for farmers
'hr$NEd,pq'Ji.1 is adequate.5 The licensee opposes the Aamodts' motion on the grounds<

- 1., ;. /; i % 7 that we no longer retain jurisdiction and the motion presents no new
'

N3d'r"' 1 ,j1 Q, i N.

.[, g* , j -

$ Q .'
"

.

, ;.,,''i .my, 'f
ALAB-697,16 NRC 1265 (1982). The Aamodts questioned the Licensing Board's findings in fourI

' -- ,. ' 0 ,' areas: information transmittal, public education, emergency p!ans for farmers and the ingestion expo-

. 4 -[{ ' - h. I sure pathway.14. at 1269..-

; - (* j. . 2 /d at 1289. -

,

, ?- 314. at i179-80.'

ei 4See Memorandum from sl. Chilk, secretary to the Commission, tc the Appeal Board and Part es%
- .'

t

(February 3,1983).
5Aamodt Motion for Reconsideration of ALA 697 in view of New information Concerning Emergen-
cy Planning for Farmers (March 7,1984).
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arguments.* Because we agree that jurisdictiori over the matter has been : .

'lost, we must decline the invitation to reconsider ALAB-697. ; ' i

Under settled principles of finality of adjudicatory action, once we y ^L' '
s

have finally determined discrete issues in a proceeding, our jurisdiction O'('7 Y '\
"

-

is terminated with respect to those issues, absent a remand order by the j( Q g:. _ ;g ,
Commission or a court issued during the course of its review of our

g @% y ,E.6
gu,-

. decision. Virginia Electric and Power Co. (North Anna Nuclear Power Am
. n gy"gy ,,j;-

--

Station, Units 1 and 2), ALAB-551,9 NRC 704, 708-09 (1979); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), f^ ygg/Ry);gALAB-513,8 NRC 694,695 (1978). As mentioned, we determined the F W.e
Aamodts' emergency planning issues in October 1982. Indeed, we i C d i D @'.W
issued a companion decision on the same day resolving all other I;;}f g j y y f g

}Aggfgygs.??9Gy.i
emergency planning issues.7 It is clear that where, as here, the Commis-
sion declines to review our decision, a final agency determination has .ygn!
been made resulting in the termination of ourjurisdiction.8 RMC ~

"i
To be sore, issues related to management capability in this proceeding h4 -

-

are still before us. That we may yet be considering some issues in a I. .

proceeding, however, does not preserve ourjurisdiction over issues pre- 'L
,

>

viously determined.' We are constrained by lack of jurisdiction, '. _

therefore, to dismiss intervenors' request for reconsideration. !- _

L: ,

yn
The motion to reconsider ALAB-697 is dismissed. F ^^' '

.

It is so ORDERED. I'* '

L '. 4
-

FOR THE APPEAL BOARD V.p , 3:eWw:.an; a j.,-

M D %'7 ";k'_ %:
gEW.h Z M Q)C. Jean Shoemaker

t.g{%t ; W"s ; ',Secretary to the
# "^ NFAppeal Board

W, VY a,.. . . ,

% 9; , L , T.:
R w + 0; .'".e5

-

, .ca
7 ,

_

l.+ . ,

r v -

.

j 6 L censee s Opprsuion to Aamodt Motion for Reconsideration of ALAB-697 (March 23.1984)2: 1 -3 - ;.
-

' our gractice set fcrth in Mame YanArc Aionre Po cr Co. (Maine Yankee Atomic Power station), o

ALAB.166. 6 A2C li48,1150 n.7 (1973), and reiterated in Houston Lcrerms and Power Co. ( Allens '

Creek Nuclear Gernert.ung station. Umt 1). ALAB '44. 9 NRC 630,631 (1979). is that parties need
.

. ,
not respond to a moi.on for reconsideration unless we request them to do so. No such request was made - '

, here and the NRC stafr notified us or its intention not to respond. Letter trom J.R. Gray to the Appeal
Board (March 22.1984).
7

8See AL AB $13. supra. 8 NRC ai 695. ~-|
See ALAB-698,16 NRC 1290 (1982).

l

9 North Anna, supra. 9 NRC at 708 09. StabrooA. supra. 8 NRC at 695-96 (rootnote omitted).

'
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In the Matter of Docket No. 50-508 0L
- ,

* ~ WASHINGTON PUBLIC POWER
SUPPLY SYSTEM, et al.

,

| (WPPSS Nuclear Project No. 3) April 10,1984

1

.

The Appeal Board affirms the Licensing Board determination made
,

! on remand that an untimely petitioner for intervention in this operating
license proceeding has made an adequate showing under 10 C.F.R.
2.714(a)(1) that it "may reasonably be expected to assist in developing'

I a sound record," in support of the Licensing Board's previous grant of
a . ,

late intervention.
e -

'f,.' , -

M/. RULES OF PRACTICE: UNTIMELY INTERVENTIONf ,'' : , ;<"h;p:g:yt. v .
1, ,i ,'M'' A late petitioner can establish that its participation may reasonably be

I;,k. . ' ~ 1,;.jjg fp expected to assist in developing a sound record by (1) identifying specifi-
~' ~ i ftin cally at least one witness it intends to present; and (2) providing suffi--

cient detail respecting that witness' proposed testimony to permit therf*^ -

Board to reach a reasoned conclusion en the likely worth of that testimo-,

ny on one or more of its contentions. Washington Public Power Supply'~ '

~. ' System (WPPSS Nuclear Pro.iect No. 3), ALAB-747,18 NRC 1167, .

.

1181 (1983).'

_
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APPEARANCES .':_ _
L .

,

Nicholas S. Reynolds and Sanford L. Hartman, Washington, D.C., for f J. ',_
the applicant, Washington Public Power Supply System. *|,..

'
W ..

Nina Bell, Portland, Oregon,. for the p'etitioner, Coalition for Safe I N'~ ; ,7 ~

Power. h2M %~ '

.

pyy.~ ,

w~. ., u . :.. xDensid F. Hassell for the Nuclear Regulatory Commission staff.
,

%@gckr.f.n$@.$h G
t- p.

pD& '* Qp|g7 -,

, ,

hh ' :. bkDECISION'

;y
~''^ - p:> .--s

M: ' :.
) y After the prescribed period for doing so had expired, the Coalition' for b '

-

'

' Safe Power (Coalition) filed a petition for leave to intervene in this4 -
-

operating license proceeding involving the WPPSS Nuclear Project No.
3. Last November, on the appeal of the Washington Public Power
Supply System (applicant),' we vacated the Licensing Board's grant of
intervention and remanded the matter to that Board for "the purpose of
requiring the Coalition to make a further showing with regard to the
extent to which its participation in the proceeding 'may reasonably be ex-

-

'

,

pected to assist in developing a sound record.'"2 The Board complied +

with that directive, determined that the Coalitin's further showing was
adequate, and accordingly reinstated its prior. admission of the Coalition

. _ ,

to the proceeding.3 The applicant appeals once again.* Persuaded that it i
_

ighd
._ .g ,. 3 -

h...h: j,'j N.( %. Q.
has not come even close to providing the requisite " clear demonstration
of an unmistakable abuse of discretion on the Licensing Board's part,''$ py Rwe affirm.

. Ar' *
A late petitioner can establish that its participation mar reasonably be W - ; ."'

expected to assist in developing a sornd record by N ' ' r mtifyling} spe- i .' ' 'y
' ~ cifically at least one witness i uenis to present, and il provid[ing] / . ,s .g

y'
'

sufficient detail respecting mai utnns' proposed testimony to permit ~ ' '' j ',Y
the Board to reach a 'ct., .c c slusion on the likely worth of that tes- ,

~ -

timony on one or it.*re Q k c >ntentions.''' On the remand here, the ~ '
,

'

.

1 The system's co-apphcants did not join in the appeal. I

2ALAB-747.18 NRC 1167.1170 71 (1983). This is the third of the rne factors set forth in 10 C.F R. s

' 2.714(a)(1) that govern the acceptance of a belated intervention g=.t.d>n
s3 March 2.1984 mernorandum and order (unpublished). ~

4 Both the Coalition and the NRC stafr oppose the appeal.
5ALAB 747, wpra.18 NRCat 1I81.
6 lbd.
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!

Coalition informed the Licensing Board that it imended to present Jack
Smith, PhD, in support of its admitted Contention 16, which asserts

,
.

that the applicant has underestimated the effects of WPPSS-3 operation
on the aquatic biota in the Chehalis River. We are told by the applicant,' .

however, that the Coalition did not supply sufficient detail with respect
to Dr. Smith's qualifications and the substance of his testimony. Thus,

,

.
the applicant would have it, the Licensing Board was not in a position to ,

make a reasoned judgment with regard to the Coalition's potential con-y
.

_ tribution on Contention 16.- *
,

.' .
resented him to be "an aquatic toxicologist with graduate degrees from

Insofar as Dr. Snmn's qualifications are concerned, the Coalition rep-
,

Jbi
Harvard Uni'.ersity [and] broad experience with analysis of dischargess:a
into vqrvafs, the control of chemical pollutants and [their) ecological./.*

~

%.h impacts.#7 If these representations are founded in fact, there can be little

Q2 doubt that Dr. Smith is qualified to give expert testimony on Contention
16. And had the applicant wished to verify their accuracy, it could have.>:
called upon the Coalition to provide further information pertaining to

d.Md]yqK Dr. Smith's educational and vocational background. The record does not
,

,

UD, disclose that any such request was ever made. That being so, the appli-^ ' <>
'" ~ cant is foreclosed from now asserting that the Coalition's representationst

,

were not adequately developed and that the Licensing Board therefore

~
] was not entitled to rely upon them.*

,

The Coalition additionally furnished the Licensing Board with a sum-
. _ .

mary of Dr. Smith's analysis of the portions of the applicant's Environ-
.

'i . j"y ,

mental Report concerned with aquatic impacts.8 The summary is thereaf-

,

ter referred to by the Coalition as Dr. Smith's " testimony."' On the'

strength of that material, the Licensing Board could reasonably- ,

I

s sa

_ '|+y ' M !-:, w . ' n . s. y,

~ fv43G h3,7 ~

; * ** f 9:T:i". ; egg'
, ' , < . f%U

.i f 1:

"4,- - }y;K -

f. ,j,,c ,

| <h .$
.!

-s

tintervenor's Further supplement to Petnion for 1. eave to intervene Uanuary 10.1980 at2..,

,
<, s (d. at 3.
'

' lbed.
i

e
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u.
conclude, as it did, that the Coalition has the ability to assist in develop- i;, J.s , y;;

'

ing a sound record on Contention 16.'' '/ COP te . c~'~
-

Affirmed.'' i: -- .h%, . %, ~:
O. .f9 ; %9, tw

g- r- e

eIt is so ORDERED. K- -q m 6 .>

e . ,r.:c..-aag. ,,DME'?
x.ctm

h*Q r.,w;.w ,Jf
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10 March 2.1984 memorandum and order at 910.
6' -

*'

, s *8 8 The Licensing Board stift has before it the question of the entent to which the Coalition will be allow.
,

! ed to htigate issues apart from Contention 16. See Applicant's Motion for Reconsiderati en and/or Refer-
tal or Certification (March 20.1984) at 3-14. Needless to say, we now intimate no opmion respecting
that question.

,
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l in the Matter of Docket Nos. 50-413
50-4147 ,.{%

DUKE POWER COMPANY, et al.

] (Catawba Nuclear Station,
d Units 1 and 2) April 17,1984
si

. ;
.

*.s

The Appeal Board dismisses a referral by the Licensing Board of a.

ruling rejecting pcrtions of an untimely contention advanced by interve-
nors in this ornrating license proceeding. The Appeal Board finds that
the Licensing Ikmd ruling can await appeal from that Board's final deci-'

sion without causing truly exceptional delay or expense, and that Appeal

Q ':;].n . ;- Board involvement in the proceeding at this time is not compelled by
any public interest.'

,
y: .y , if p.y)., .. .

- '
.

. - ,

> '- -j

.Ai V9 PLANT DESIGN: GENERAL CRITERIA1

a Q Y M ,8
'um}~3 :' ;" " | 1( N All nuclear power facilities are required to have an onsite electric'

'r. ei' l power system to permit the functioning of structures, systems, and
-

~

-4 components important to safety in the event that the facility's offsite'-
.

electric power system is inoperative.10 C.F.R. Part 50, Appendix A,'
' '

General Design Criterion 17. -

.
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RULES OF PRACTICE: INTERLOCUTORY APPEAL .
w
s

"

9['' w '

Interlocutory review of licensing board action on specific contentions, ' ;
_

whether in admitting or rejecting them, is generally disfavored. See
Duke Power Co. (Catawbr. Nuclear Sta.;on, Units I and 2), ALAB-687, > W' % ~'

'
- *

'

16 NRC 460,465 (1982), rev'd in part on other grounds, CLI 83-19,17 . 2E%. - 7
NRC 1041 (1983). - @MM.- ~

'

WO68. .W : . ,.q.-:

W M[Q|n;;g,. ~
N dj ' ' .RULES OF PRACTICE: INTERLOCUTORY APPEAL

wf

$Q % 73
An intervenor aggrieved by threshold licensing board action on one of .g g..

its contentions customarily must await the board's initial decision before y=
seeking appeal board review. On appeal from an initial decision under 10 a O4 q, S
C.F.R. 2.762(a), an intervenor can assert that a licensing board ruling h we M LT

j$%IjY19|$f7
#on the admissibility of a contention wa erroneous. See, e.g., Texas Utili-

37N"'kties Generating Co. (Comanche Peak Steam Electric Station, Units 1 and
2), ALAB-599,12 NRC 1,2 n.1 (1980), and cases cited. Jer C77 -

N(-,

RULES OF PRACTICE: INTERLOCUTORY APPEAL i=

In the absence of a potential of truly exceptional delay or expense, the
risk that a licensing board's interlocutory ruling may eventually be -

found to have been erroneous, and that because of the error further pro-
.

ceedings may have to be held, is one which must be assumed by that -
,

board and the parties to the proceeding. Commonwealth Edison Co. (Zion
Station, Units 1 and 2), ALAB-116,6 AEC 258,259 (1973).

. .:=. -

A,N, A . &. .,

,;f t; A [, ) $, / P:,' | . | >4''.
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MEMORANDUM AND ORDER
.

This proceeding is pending before the Licensing Board on an applica-'
'

tion for operating licenses for the two units of the Catawba Nuclear
'

,

' Station. Before us is that Board's referral under 10 C.F.R. 2.730(f) of a
.

ruling rejecting two segments of a three-part untimely contention ad-'

vanced by intervenors Palmetto Alliance and the Carolina Environmen- -

a

- tal Study Group.' 'lhe referral is supported by the intervenors and op-' _
,

f posed by the applicants and the NRC staff. For the reasons set forth'- - +
.

f below, we conclude that interlocutory appellate review of the ruling is
Mi J

'

not warranted.-

All nuclear power facilities are required to have an onsite electricf j" A.
power system to permit the " functioning of structures, systems, and( y# '*

j companenta important to safety" in the event that the facility's offsite'

,
, .

',9 -t
' electric power system is inoperative.2 At Catawba, diesel generators

|| manufactured by Transamerica Delaval Incorporated (TDI) are a key>-

" ,' .i element of the onsite system. .

.
'

j Subsequent to the commencement of the evidentiary hearing in this
i

-
,'t ;

'

proceeding, the NRC staff called attention to a number of problems asso-
ciated with TDI diesel generators at other nuclear power plants.) This

' disclosure prompted the intervenors to seek orally the admission of a
new contention addressed to the reliability of the Catawba generators.''

As rephrased by the Licensing Board, the contention asserted that:'

.

The Applicants [ Duke Power' Company er al.] have not demonstrated a reasonable
assurance that the TDI emergency diesel generators at the Catawba Nuclear Station*

can perform their safety function in service because of:

(1) inadequate design of the crankshafts;
.

(2) deficiencies in quality assurance at TDl;
. .

0) operating performance history of TDI generators at other nuclear facilities.5
4

Q ',N? , T .}- ,

Ny'', . j 7" {;.!*

'
. p; .n,
.. ~ s .. ,

'';|| f : .: ,.i

If 'f -

* .6w i
.

+ y 'l.,

*
, L. , 3 .~
,h . [ .i i February 23. 1984 Licensing Board Merr.orandum and order (unpubbshed) (heretrier February 23''

. order).
-

'

2 0 C.F.R. Part 50. Appendix A. General Design Critenon 17.1

2 See Board Notifications 83-160 and 83-160A dated october 21 and November 17.1983. respectively.

4 Tr. 9620-25.
5 February 23 order at 4. Tr.12.437 42.
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b ]% ,
in determining whether to allow the contention, the Licensing Board ; *;q. ;y

h ' ''applied the l'ive factors set forth in 10 C.F.R. 2.714(a).6 It concluded
that that portion of the contention pertaining to the adequacy of the E : .. .x f

*

crankshaft's design should be conditionally admitted.' The remainder 1 g@ ' ' '' %
*

,

(concerned with quality assurance at the TDI factory and operating ex- 43;v . V 't

perience with TDI diesel generators at other nuclear facilities) was s|7 / " j.
- rejected. As the Licensing Board saw it, those portions of the contention ' @ ?;J M

' .N.. sm) E mcould not as a practical matter be " litigated and adjudicated in the next
W M m M.- [,e

2
. , o,

few months" and thus the delay factor came into play.8 Further, the Wpwh%p gvBoard thought the quality assurance and operating experience issues to r g
be more complex than the accepted crankshaft issue and apparently en- % , .M c a /W

% g @7.: t., h ,r Q !
tertained doubt as to the ability of the intervenors to contribute to the

%my?;W M k.development of a sound record on them.' Finally, the Board had this to
S3Y jh -

.me.

hk

f'%'. |y^. , ,

e:. .
In addition, we were also strongly influenced by the fact that the tdt quality e. , -

assurance and operational performance issues are generic in the sense that [theyl g
may potentially affect some fifteen different facihties. Contentions hasing apparent

, s

generic application have already been admitted in the pending Shoreham. Perry and f S b-C 'Comanche Peak operating hcc;nse cases, and it appears likely that such contentions m&%
will be put forward in other cases as well. (See Long Island Lighting Company * ' 7WR
(Shoreham Station), Docket No. 50-322-OL, Tr. 21.61122,6th Cleveland Electnc Il- W 7 $b - . -

,

luminanna Company (Perry Plent), Memorandum and Order of December 23,1983; J%i{ f *"

Texas lin/irres Generating Company (Comanche Peak Station), Memorandum of ' *
January 31, 1984. It seems to us, therefore, that consideration should be given to j. s -

some procedural mechanism whereby these generic issues could be litigated in a ; , j -

s ngle proceeding, by a lead-case approach, a special proceeding with raulti-party 1 -

participation, or possibly by some other vehicle. Such a mechanism would promote Q_,. ., ; -M g.;concentration of resources and an expeditious and thorough ventilation of these

[h@.M MW +,g#M
'r ? J,
,.

issues. But it makes no sense to us that these generic issues be litigated simultane- ,

NI Qously and piecemealin severalindividuallicensing proceedings like this one.M
* M ,d ' . ' N . * ,p

, p;
khd',g I
E '.m,e

h( g' NitSj>>- ,w y. . , .y A.. ; r%y* Those factors are:
6) Good cause if any, for failure to file on time. ?. 9O''/ "' @ F
bi) The avariability of other means whereby the petitioner's interest wi.it be protected. p$M ,

,I

s,,',* = *

hii) The extent to which the petitioner's participation may reasonably be e~pected to assist in de.
"

< pvelopmg a sound record. * "

hv) The estent to which the petitioner's interest will be represented by eustmg parties.
"

> <

'

4-
h) The extent to which the petitioner's participation will broaden the issues or delay the

,

proceedmg. 0 ' I *

In an earlier decision in this proceedmg. the Commission held that alt five factors mus: be considered 6* , .

in passmg upon whether to admit a late contention. CLI 83-19,17 NRC 1041 (1983). ,;*''

i The Board imposed the condition that the intervenors submit by April 2.1954 the names of the #

expert womesses who will testiry for th:m on the crankshaft design matter, a statement of their qualifica-
tions and a surrmary of their proposed testimony (Tr.12.548). See Miss,ssippe Powr a Lehr Co. tGrand. * -,,
Gulf Nuclear staeon, Umts I and 2), ALAB 704,16 NRC 1725.1730 (1982).
4 The fifth section 2.714:a) factor, see note 6. supra.
* The third section 2.714(a) factor, see note 6. supra

W February 23 order at 7 '
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As the basis for referring the rejection to us, the Licensing Board ex-' " . ' .
pressed the opinion that -'

5. s
'

*

carly appellate guidance "is necessary to prevent detriment to the public interest or
-

*

unusual delay or expense." 10 C.F.R. j 2.730(f). See (Public Service Co. ofIndiana

y, ' (Marble Hill Nuclear Generatins Station, Units I and 2), ALAB.405,5 NRC 1190,
, ~ ,
' '

1192 (1977)]. There might well be unusual delay and expense for the Applicants in'

this case should our exclusion rulings turn out to be wrong. But the compelling case
-

'j 4 . m .

for referral is the potential impact of the generic diesel generator issues on a'g -)'

number of pending cases.. In the absence of some early appellate consideration andi ,

,. /r+-

_. ;y Ni s| , 4 -,
,f coordination of those issues, the resulting delays, expenses and detriments to the'; ,g'
yj public interest could be considerable.H

' hyd' . vd
B. At a prior stage of this proceeding, we took note of"our generalf , G , ? 'di, -

policy disfavoring interlocutory review of licensing board action on

'f " * * * N specif'ic contentions."l2 Although the allusion was in the context of the
<

'.,4.y
;.] Licensing Board's conditional admission of certain contentions, the

,

s;" ; ,,,
'"

, W.j policy applies equally to licensing board rejection of contentions in cir-'

cumstances where, as here, the rejection does not operate to deny party
-

~_ . - . , -
y- M<, status to their proponent. As we have often observed, an intervenor ag-

'>^ ~$ grieved by threshold Licensing Board action on one of its contentions
; customarily must await the rendition of the Board's initial decision
i before seeking our intercession. If dissatisfied with the initial decision,

.

..i on an appeal from it itnder 10 C.F.R. 2.762(a) the intervenor can assert,=~

.? -
inter alia, that the Board's ruling on the admissibility of the contention^ #^

,

was erroneous,1) To be sure, should the assertion carry the day, the;
P.lmost inevitable result would be a remand to the Licensing Board fori

J further proceedings on the improperly excluded contention (s) Over a
.

cecade ago, however, we stressed (in the course of dismissing a Licens-
; ,

ing Board referral of an interlocutory ruling) that
'.4-; j. . . _

9M in the absence (as here) of a potential of truly exceptional delay or expense, the riskH ~_Jg.1
* M

r

that a licensing board's interlocutory ruling may eventually be found to have been
p |.;;c .

erroneous, and . hat because of the error further proceedings may have to be held,
'

/ ,

,
h, [gg is one which must be assumed by that board and the parties to the proceeding."

c.
--.

jA
. . .7 , I- |Wif

,ff'jffd M A With due respect for the contrary view of the Board below, we cannot
A i, }T@ agree that a potential of truly exceptional delay or expense would attend ,

' ^
;-a

._a c,
,

"' i%e

,.L .e ~*N -

'
11/d. at 8 9.' *

12AL AB-687,16 NRC 460,465 (1982), rev'd m part os other trounds. CLI.8319, supra rete 6.
13 ec. c.t.. Texas Caditics Generanas Co. (Comanche Peak steam Electnc station, Units I and 2),S<

ALAB.599,12 NRC I,2 n.l (1980), and cases cited.
? 14 Commonweatik Edsson Co. tZion station. Units I and 2), AL AB-ll6,6 AEC 258,259 (1973).

. ,
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,

upon our leaving its referred ruling for review (if necessary) at the con- - /.g 1p . -

clusion of the case. Indeed, on that score we see no important distinction c
,

between this case and the innumerable others in which, for one reason
",
.

,
' or another, some (albeit not all) of an intervenor's contentions are not

accepted for litigation. If . 4
That being so, what remains for consideration is whether; as the f;.,QN".. .

- Licensing Board also concluded, a compelling public interest dictates
{@*,i_F he .

*- '

our involvement in the TDI diesel generator matter at this time. On this ;
score as well, we are unable to concur with the Board.

b.2. g'[ C[M jf
*' Q

As seen, at the root of the referral is the Board's belief that the TDI
, $

- Q(quality assurance and operational performance issues are generic in char-
acter and, as such, if possible should be litigated in a single proceeding. fyi$'jk. , (
What the Board seemingly has in mind is something akin to the lead gggy.p. * 'p
case procedure we adopted several years ago in dealing with the issue - LgM - , M'

potentially arising in every reactor licensing proceeding - of the envi- b 'c
tonmental effects associated with the release of radioactive radon gas ~ ' " '

(radon-222) to the atmosphere as a result of the mining and milling of -

uranium for reactor fuel." How practical that approach turned out to be L
in the. radon proceeding is open to legitimate question.'' Be that as it

,

may, however, we have been given no reason to think that any measure
of success it might have achieved in facilitating the resolution of the

=4 .

radon issue would be repeated here. A -

Among other things, unlike the radon issue, the issues concerning t!ie >

4

reliability of the TDI diesel generators do riot appear to be wholly R- '

generic. We can take official notice that at least four different models of
, .a

'

TDI diesel generators have been supplied to nuclear power facilities; in .h$@ p.Mj5

h"M.@%""Mr Rh
this regard, Catawba has DSRV 16 generators, while those at Shoreham P p ; $Md(one of the other reactors referred to by the Licensing Board) are of

$Model DSR 48." Moreover, insofar as we are aware, the limited operat< @FMMS5%
ing history of the various generators has not been precisely the same. hM/$4fCIn these circumstances, it is far from clear that any substantial advan- wWN; m /.c , cs

h<h[Q:p-@.?/
tage would be gained by removing some of the TDI diesel generator 75
issues from assorted individual licensing proceed;ags and consolidating (f,4;
them in one existing (or special) lead proceeding. Accordingly, we see

h] g g; . p$
,Y M

*e~- uq,

'

rf~
t.2 f., ' w .;

15 See Phdadelphaa Drctric Co. (Peach Bottom Atomic Power station, Units 2 and 3), ALAB-480, 7 # '' *I-NRC 7% i1978). ' ' .
''

16 For the nortuous subsequent history of the adjudication or the radon issue on a lead case basis, sec *
* .~

ALAB-640.13 NRC 487 (1981), and ALAB-701,16 NRC 1517 (1982). And the rinal curtain has not as h' --
*

*

yet faHen See CLI 8314,17 NRC 745 (1983), deferring the decision as to possible Commission review ',C' ' *
.

or ALAB 701. .

*

"See February 15.1984 le'tter from R E, Boyer, Maneser. Qvahiy Assurance. Transamenca Delaval. ' '

to the Director of the NRC Ofnce of Inspection and Enforcemerit. That letter was supphed to the parties ~
.

to the present proceeding as part of Board Nonfication 84-044 (February 29,1984).
,

. 9
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no public interest to be served in employing the Licensing Board's partial
rejection of the intervenors' diesel generator contention as a springboard
for our pursuit of the Board's proposal in that regard.'8

~
.

The referral contained in the Licensing Board's February 23, 19846 ' '
,

order is dismissed., *

'i It is so ORDERED.*
,

.
. .

, ' , , . FOR THE APPEAL BOARD
.

.1. ,

.

i ;< ,' :*

_a-
Barbara A.Tompkins

- , - .:.

-. I! Secretary to the*

.1 ,

f Appeal Board''

.. , } . .'*

. ' . . 1
i

1

;*

; s '' ,

4

i
.

I
,

*
<

!
t

'i,

>*3 ;,
'

' , .; ' * ' 1 |' _;g g

a J..&|W|( Afg***fK:,;,
*J C' 9 ??,

18Although they do not crucially bear upon our determination respecting the referral, we note in passingb E' ' * p Q1 three developments since the issuance of the Licensing Board's February 23 order. First. on February .

t, .
- - ~, Q / '.

,T- - 27 the Board entered an order in which it posed on its own monon an additional issue related to the* ' , '
,

,
TDI diesel generators. specifically, the Board referred to a February 17. 1984 letter from the Duke,

Power Company that identified four specific problems encountered eith the Catamba generators and
, * '", , . _

,

asked whether, notwithstanding those problems, there is reasonable assurance that the generators can,

. .
4, perform their function and provide reliable service. second, on March 23, the intervenors filed a motion

-

to amend and supplement the conditionally admitted crankshaft design contention or, alternatively, to
admit a new contention. Third, on April 13. the Luensing Board dismissed the conditionally admitted

,
e

crankshaft design contenuon on the ground that the intervenors had not met the imposed condition. See
note 7 mpre.

* .
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UNITED STATES OF AMERICA.

NUCLEAR REGULATORY COMMISSION
m. .

''

- ATOMIC SAFETY AND LICENSING APPEAL BOARD [.
'

,

. >

%.' .

Administrative Jud9es: Q.{ N> -'' % ;-<

p, t y,7 ,r
,m., , ,- n. ,

* p'jZAlan S. Rosenthal, Chairman y.

Gary J. Edles r . -P- l' ,
.

"'[ - j.,;. <
,, ~.

Howard A.Wilber

.

In the Matter of Docket No. 50 322 OL

LONG ISLAND LIGHTING
COMPANY -

-

(Shoreham Nuclear Power
Station, Unit 1) April 23,1984

-

..

.

The Arpeal Board certifies to the Commission questions concerning j . c'4.,. .

the terms "important to safety" and " safety related" as used in the N .4 . ; -
-

Commission's quality assurance regulations, and another question con- .,g J i _' '
"

cerning the need for additional environmental evaluation under the Na- "' '
-

tional Environmental Policy Act <rior to the issuance of a license for fg'' 7'

low-power operation of the Shoreham plant. '" -t[fy.,' -+
.

,

PLANT DESIGN: GENERAL CRITERIA rJ
~

q,

i'e ..s .

The General Design Criteria (GDC) establish minimum standards for F .

''those structures, systems and components considered important to I., -

safety, f.e., those that "provile reasonable assurance that the facility can J. -| -,

be operated without undue risk to the health and safety of the public." .
.

10 C.F.R. Part 50, Appendix A, Introduction. , ,

s ,

i

t

.
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QUALITY ASSURANCE / QUALITY CONTROL:
REGULATORY REQUIREMENTS (APPLICABILITY)

Appendix B to 10 C.F.R. Part 50 delineates the quality assurance re- ,

quirements for the design, construction and operation of various
structures, systems and components of a nuclear power reactor. These
quality assurance requirements apply to all activities affecting the safety- ,

related functions of these structures, systems and components.10
C.F.R. Part 50, Appendix B, Introduction.

RULES OF PRACTICE: INTERVENTION PETITIONS
(LATE-FILED CONTENTIONS)

Licensing boards have discretion to admit late-filed contentions and,

appeal boards are not readily disposed to overturn such board
determinations. See Washington Public Power Supply System (WPPSS', Nuclear Project No. 3), ALAB-747,18 NRC 1167,1171 (1983).'

i
i

MEMORANDTJM AND CERTIFICATION TO
THE COMMISSION

I. INTRODUCTION

1. A recurring issue in reactor operating license proceedings is
whether the facility has been properly constructed. In most instances,
the focus has been upon the development and execution of a quality
assurance program designed to ensure proper construction and minimize

.

the possibility that construction deficiencies of potential safety signifi-
,

cance v,ill go r.ndetected and therefore unrectified.',] We have before us appeals in connection with the Licensing Board's'

- ;w ' .0 L '! partial initial decision in this operating license proceeding.2 Among the-
,

matters resolved by the Board was the adequacy of the applicant's
1, . j-

,

compliance with the quality assurance requirements of 10 C.F.R. Part
,

" . O 4(f %- ]! 50. Specifically, intervenors Suffolk County, New York, and the Shore-
-

,

..s>.e #'
ham Opponents Coalition challenge the methodology used by the appli.~ " ' '

. - | cant Long Island Lighting Company (LILCO) in the classification and'

, .
,

o

| '1
'

I See gwra$ L'nes E&ctre Co. (Callaway Plant. Umt 1), AL AB 740,18 NRC J41 (1983f, reconsidera..-
tes demed. ALAB.750,18 NRC 120$ (1983). as modefard ALAB 750 A.18 NRC 1218 (1983).
2 5cc LBP-83 57,18 NRC 445 (1983).

'

i
I
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r ,

qualification of plant structures, systems and components for the pur- [
~

'
,

pose of the quality assurance program, and the assessment of potential .

'
5interactions among plant systems. Contention 7B, which the Board craft- ;

'

,

ed from related contentions proffered by the intervenors, reads: {;3 ,

h
- .s. , O.

LILCO and the Staff have not applied an adequate methodology to Shoreham to fn (gfc - . . ,

analyze the reliability of systems, taking irito account systems interactions and the ,,u u ;.s --

, .[ .,Q y v yclassification and qualification of systems important to safety, to determine w hich se-
quences of accidents should be considered within the design basis of the plant, and ,f % my_eeg

3 hgyg,y!S' g ,~dif so, whether the derign basis of the plant in fact adequately protects against every
such sequence. In particular, proper systematic methodology such as the fault tree dchygg' g g%)I'~ ?y[

-

.J%pa%cQ'.(F["e,i
and event tree logic approach of the IREP program or a systematic failure modes

.

and effect analysis has not been applied to Shoreham. Absent such a methodological

* ' IAi f'
'approac5 to denning the importance to safety of each piece of equipment, it is not

.p' A l wpossible to identify the items to which General Design Criteria 1. 2, 3, 4, 10, 13, 21, 3
22, 23, 24, 29, 35, 37 apply, and thus it is not possible to demonstrate compliance

, W? f ? ~
'

with these criwria.3 {
' 1h,

,

"

in short, the intervenors claimed that there must exist some quality ~ '

assurance program for all structures, systems and components that are
"important to safety" within the meaning of General Design Criterion : [# ,

(GDC) 1,4 f.e., those that play any role in assuring that the plant can be Q~ ,
operated without undue risk to the health and safety of the public. In ; - ,

'

their view, LILCO has irapermissibly restricted its quality assurance pro- ; r, ,,

gram to those items that are " safety related" within the meaning of Ap- L L
'

b "*pendix B to Part 50 and Appendix A to Part 100. <
,_ ,

The appucant argued, to the contrary, that the term " safety-related" *

D ". , .. .%MT '
.s

.

within the meaning of the quality assurance requirements of Appendix B

h :C J'N.'h
14, j,MTMto Part 50 is synonymous with the te.rm "important to safety" contained

in the Commission's General Design Criteria. It contended that it has in W #

[," P [ Q A Q
' i,.%place a quality assurance program in total compliance with Part 50 for all

safety-related items but also asserted that all nonsafety-related items
have received quality assurance commensurate with their significance to s, 'N. ; - ,

'

,

the plan:'s safe and reliable operation. k T.*, N A . . ..%ai
The NRC staff maintained, as a threshold matter, that the contentions [ ,,S, .J 1 e'-

put forth by the intervenors did not meet the requirements of 10 C.F.R. P , *| 7"@,

l 2.714(a) for late filings or the specificity requirement of 10 C.F.R. ; , , c ".' .,,

^ "W,|
j 2.714(b). Nevertheless, the staff supported the intervenors'substan- ['

'

..

#~tive position that the term "important to safety'' is broader in scope 5

than the term " safety related." '. C'
'

p.,.

/

4

.

3 See LBP.8219.15 NRC 601,61111982). See genera @ af. at 60$ 12.
4 0 C.F lt. Part 50, Appenda A.

,

'

1
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J

~

- Based on the evidence of record, the Licensing Board resolved in the
applicant's favor all quality assurance issues that were litigated. It agreed
that LILCO had applied quality assurance to every structure, system and-

component at Shoreham commensurate with each item's contribution to *

plant safety and reliability. In arriving at this determination, however, it'

concluded, in accordance with the views of the intervenors and the staff,
.

that "the class of structures,' systems, and components that is important -

.

to safety is larger than, and includes, the class of structures, systems,'

-} and components that is safety-related."5 To ensure adherence to this

..d definitional distinction, the Board imposed an operating license condition*~

i requiring LILCO to acknowledge and adopt a classification scheme~7-

M& under which the term "important to safety" is given a broader meaning

N0 than the term " safety related."
'

l.$4 On appeal, the parties maintain the positions taken below.' In this
,

,

,' 'yI connection, the staff contends that the license condition is needed to
d ensure continued adherence by LILCO to the definitional distinction

,
,

'

found by the Board.7 Because of the importance and novelty of the ques-
tion presented, we granted a request by the Utility Safety Classification~ '-

Group, which is made up of 39 electric utility companies that own over
half of the planned or operating commercial nuclear units.in the.;

country, to participate in the appeal as amicus curiae. The Group argues

-| that the definitiors~ advocated by the NRC staff, and adopted by the

-| Board, are inconsistent with the historical interpretation of the term
, ; "important to safety" and are impermissibly broad and vague. It argues

i further that such a significant change affecting the entire industry
should, in any event, be effected only through notice and comment,

j rulemaking procedures.'
2. As a separate matter, Suffolk County asserted below, and reiter--

i ates on appeal, that the Commission must make a separate and inde-
.- . j pendent assessment under the National Environmental Policy Act

9 i] (NEPA) of the enviroamental effects of licensing the Shoreham plant
.,

b'.o 0
' .W, si for low power operation. Although full power operation is the subject of

7' d an environmental impact staten.ent, the County claims that it is unlikely,

. / %dhyj that offsite emergency preparedness plans will turn out to be satisfactory'e,

; g. 0 1.Hi in view of the opposition of county and state officials, and thus thel- is,7

'~?;h]l', no basis to believe that full power operation will ever occur. As a .
o-

.

?,

_ i*y
3 LBP 83 $7. supra.18 NRC at 546.* ^ *'

6 S,, gy ,,,ify sufrotk County Bnef in support of Appeal of Licensms Board Partial Imtial Decision
~

(December 23.1983) at 5,7 II; App. Tr 33 34. LILCo's Bnef on Appeal (December 23.1983) at 16;'

LILCo's Reply Brief (March 2.1984) at 4; NRC Staffs Bnef in opposition (March 9.1984) at 4-5.
'

7NRC Suffs 9nef at 6168.
8 Ut6ty Safet, Classification Group's Bner Amrus Curse (December 23.19831 at I-4.
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consequence, a further environmental assessment of the costs and bene- ; '*..- ._ T. . . . . .

fits of low power operation is required. The Licensing Board rejected [',', '[% M "''

that claim. As we explain in more detail below, it found that such rejec- A ,C.1 v. S -
tion was mandated by the Commission's disposition of an earlier Suffolk f, ]fnM'*

County request to defer consideration of low power licensing in view of pig.(]jy4

the uncertainties associated with offsite emergency planning. p c ^rasa m y gj-

Am 2.m w xy. :

N$dN$y:NM-
.

La ~ i,&g| 11. BACKGROUND
MM,%.g&e,%,m ~; fe <,

i All nuclear power plants contain structures, systems and components %g? %po@
.

fg,

1,that prevent or mitigate the consequences of postulated accidents and
- TfMf @i;thus are necessary to ensure the safety of the plant. The General Design i

k_ %m & main
1 Criteria (GDC) establish minimum standards for those structures, sys-

W;if%g4
^L

I tems and components considered important to safety, l.c., those that
" provide reasonable assurance that the facility can be operated without p, _# y _.

,

^ * ~ 'undue risk to the health and safety of the public."' to
' ~~

4

GDC 1 states, in part; f4

P- t,+

Structures, syswms, and componer:s important to safeO shall be designed, fabricated, '.,

*'

; >
.

#

j erected, and tested to quality standards commensurate with the importance of the j ,.!.

, D|'_
..

.
safety functions to be performed. . . . A quality assurance program shall be established (,\ I'

r
! and implemented in order to provide adequate assurance that these structures, systems, and | ' _, ,;a D '

jcomponents anilsarnfactorityperform their safetyfunctnons. | Emphasis added.1 y- as

( '.~ -% ,. !
; '

' ~

' GDC 2 requires that " structures, systems, and components important to .

safety" be designed to withstand the effects of natural phenomena such 'si J' N . .

(% gw7kd ,l as earthquakes without loss of capability to perform their safety
g 3,g

~

i
functions. In this connection, Appendix A to Part 100 of the Commis-

p W @p [ , ,sion's regulations defines a " Safe Shutdown Earthquake" (the most
Fp %pyn s' p.severe seismic event analyzed for a nuclear power plant) and requires

,

tO{c & . 4
; that certain items be designed to remain functional for that event. The -

{KH N J . .x [,3
' tems are those necessary to assure (1) the integrity of the reactor cool-[. ,.y 7i

; ant pressure boundary; (2) the capability to shut down the reactor and -

f.4.. J

Q[M % y E,
maintain it in a safe shutdown condition; or (3) the capability to prevent ..f

5 6.T +or mitigate the consequences of accidents which could result in potential,

i offsite exposures comparable to the guideline exposures of 10 C.F.R. ;
~

|Je . . ~
' . .-

i Part 100.''
Appendix B to 10 C.F.R. Part 50 of the Commission's regulations d;' .? -L. .

delineates the quality assurance requirements for the design, construc- S. .1.f' -

|.) " , ,
'

,

Y |
4

,

'10 CJ.R. Part 50. Appendit A,Introduchon. -I

j
.

1810 Cf.R. Part 100. Appendix A,Ill(c). . .
.I

1
'

! !*

,
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tion and operation of various structures, systems and components.
These quality assurance requirements apply to all activities affecting the
safety-related functions of those structures, systems and components.It

' Those structures, systems, components or functions deemed " safety- -

related" are not defined in Part 50, but a definition is incorporated in
Appendix A to Part 100, which implements GDC 2. That provision.

reads, in part: -.

.

The nuclear power plant shall be designed so that, if the Sde Shutdown Earthquake*

. ] occurs, certain structures. systems, and components will remain functional. These

)d
structures, systems. and components are those necessary to assure (i) the integrity of'

, ,

the reactor coolant pressure boundary, (ii) the capability to shut down the reactor
.i and maintain it in a safe condition, or (iii) the capability to prevent or mitigate the2

j consequences of accidents which could result in potential offsite exposures compara-- *

39 ble to the guideline exposures of this part. In addition to seismic loads, including
'

;',j aftershocks, applicable. concurrent functional and accident-induced loads shall be---

' s~; -| | 1 taken into account in the design of these safety-related structures, systems. and

[& componems.32

~ ,

In short, safety-related items are those necessary to satisfy the tripart 'e
test of Appendix A to Part 100.

III. CONCLUSION

We have decided to certify the question of the proper interpretation of,

the regulations to the Commission for distosition. As set out in more
c, detail below, we find the existing regulations too varied and the historic

industry and agency practice too diverse simply to set forth what we per-
,

ceive to be the proper interpretation of the regulations. Furthermore,
"- we are convinced that any disposition of this issue will have ramifications
' f. far beyond the current adjudication. As a consequence, we believe that3

. ,,.$ it should be addressed in a more generic context. This can be accom-

OQ plished by certifying the matter to the Commission, which may choose
64 to employ its rulemaking powers ifit deems them appropriate."
4 z.

O.D:M
3-Q f.,t y &
,61 ?$ li 10 C.F.R. Part $0, Appendia B, introduction (emphasis added).
= * q M fg 1210 CER. Part 100, Appendit A. vif a)(ll (emphasis added).

.*

~-i, 13* '
As earlier noted the staltclaims that the contention should never have been litigated. In addition torg

. ', [M./. the two arguments it raised below, it now claims that the Board's reformulation into a single broad and
vague contention was inconsistent with procedures for the esercise of the Board's sua sponte authority,,

*

, f ,g under 10 CIR. l 2.760s. our prehminary examination sussests that the Board's action was proper. In -

V. the rirst place, licensing boards have discretion to admit late riled contentions and we are not readily dis.
*

s -- posed to overturn board determinations in that respect. See Washmeros Pubhr Power Supply Systent
.

~, d (WPPss Nuclear Propet No. 3), ALAB-747,18 NRC 1167,1171 (1983). Nforeover, despite any initial
(Contmurdi,

.
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We have also decided to refer to the Commission for disposition the ? - !

I"
".e[/

question of the effect of its earlier decision on Suffolk County's claim .,

E N 'Tthat NEPA requires a separate evaluation oflow power licensing. We dis-
''

i
cuss the quality assurance and environmental issues separately, and i7' @ ' d ]*

turn, first, to the issue of the construction of the Commission's quality b' ,J rc
'"

* k.;{r.m}|, ;n;.%{,
iassurance regulations. j.

par
p.w. s.. %*p*< p. T. * yk.,s*IV. DISCUSSION -

- x os,

3 % % gq:.w. g .1
I f%%.W$id1. In our view, the Commission's regulations are too inconsistent to f
k%.E ON Dprovide a ready answer to the definitional dispute. Although mere incon- i$ h * E.g d

M@$W
sistency does not ordinarily prevent an adjudicatory tribunal from inter-

7' ~. 7dpreting regulations, such interpretation in the instant case would necessi-
^ %'4 g~ ' "

tate a wholesale rejection of one or more portions of the regulations in
' ~ - ' -favor of others. We are reluctant to pursue such course.

Particularly when read in light of their administrative development, '
,

the regulations do not point definitively in one direction or the other.
There is support in the regulations for the notion that "important to

'

'

safety" is equivalent to " safety related," as LILCO and the amicus i

argue. As originally proposed, the General Design Criteria did not [..N
employ the term "important to safety" at all; instead, GDC 1 described p _ N

^

systems and components " essential" to the prevention or mitigation of f
accidents, while GDC 37 used the expression " engineered safety h

'

'

!
' '

features." Such engineered safety features, as set forth in GDC 37, were .

those intended to assure further the safety provided by the core design, .

f,", '* .
"I' Q "p#the reactor coolant pressure boundary, and their protection systems.''
q.hThus, the term " engineered safety features" as originally employed is

similar to the current terminology defining safety related items as used p~..; ;e

in 10 C.F.R. Part 100. In the final rule, adopted more than three years j
~

n , ?jf
'

,

later, the terms " essential" and " engineered safety features" were elim- t.' ' f
inated with only the following brief discussion: h,

. .

.
- .,.,_

! J p,, .. ,
*

.,7

% '' ,y _ _ -e

73
c, - . f

..s.t ,

.4 ~,4
- ~ +

-3
.. 'p',lack or specificity, it seems clear that the issue was amply particularized during the course or the ( . , ', , t -

litigation. We also note that 26 days of hearing were devoted to an issue or obvious and continuing ' '$'' .

' '

$'importance, the Licensing Board and the parties have addressed it fully at the hearing stage and on . * 'N
< .

appeal, and no party is prejudiced by its consideration at this time. Particularly in light of our determina.' *

tion that the substantne issue is best addressed by the Commission. we are not prepared either to dis-
mine the contention on procedural grounds of to remand the matter to the Licensing Board for a post '

hoc evaluation ofits timeliness of specificity.
'

18 See 32 Fed. Reg. 10.213.10.21$.10.21617 (1%7).
.
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The term " engineered safety features" has been clirainated from the revised criteria*

and the requirements for "ensi 3 red safety fe sture3" incorporated in the criteria
,

for individual systems.1s

*

The term "important to safety" was introduced without explanation.
.

Such lack of any specific explication for the change in language between,

the proposed and final rule lends credence to the LILCO claim that no.

"

substantive difference was intended between'" engineered safety fea-
tures" and items "important to safety.",

Similarly,10 C.F.R. Part 21, dealing with the ongoing requirement for
reporting defects that could pose safety hazards, suggests an identity be.-

i tween items that are " safety-rW'ed" and those that are "important to>
. , ,

i sal'ety." It defines a " basic component" by reference to the three ele-',n j ments used in Part 100 to describe safety relat ments.I' Yet the
~ '-

,

' <%~ .' same regulation includes among basic compone:m _ aign, inspection,- 4

*,i , 1 testing, or consulting services important to safety that are associated,

1 - J-:- with the component hardware. . . ."12
''~ ' '

It is unquestioned, however, that, as the staff and intervenors point
out, a recent Commission rulemaking efTort resulted in a regulation that
plainly distinguishes between the two terms.10 C.F.R. l 50.49(b), deal-
ing with environmental qualification of electric equipment, reads in part:

*

Electric equipment important to safety covered by this section is:

(1) Sqfery-related c/ccrric equp nent: This equipment is that relied upon to remain
functional during and following design basis events to ensure (i) the integrity of the
reactor coolant pressure boundary, (ii) the capability to .ht.t down the reactor and

, maintain it in a safe shutdown condition, and (iii) the capability to prevent or miti-
! gate the consequences of accidents that could result in potential olisite exposures
! comparable to the 10 C.F.R. Part 100 guidehnes. .

(2) .Yonsafety.relattd electric equipment whose failure under postulated environ-
mental conditions could prevent satisfactory accomplishment of safety functions
specified in subparagraphs (i) through (iii) of paragraph (b)(1) of this section by the
safety related equipment.

~|*
. U) Certain post accident monitoring equipment temphasis added, footnotes

. ~ omitted)., . w; ,u,~. , .
,

y~ ;9 y2

While we have not undertaken an exhaustive examination of all Com-.

El 1 mission regulations, we are satisfied that they do not provide a consistent
.

# I''

answer to the definitional dilemma.- )..% V ,_ ,
.

'. 2 1

' 18 36 Fed. Res. 3255,3256 57 (1971).
t,

1610 C F.R. l 21.3(a)(1).
If10 C.F.R. i 21.3(a)(3).

'

. . - .
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Interpretation and practice over the years appear only to have in- E _ .

creased the uncertainty concerning the meaning of these regulatory 1(
' '

'-a

terms. As recently as July 1983, when proposing new rules governing ;

,]c
,

the protection of employees who provide information, the Commission ,7 --

incorporated the definition of " basic component" found in Part 21, with ,i. -
-

'

~ i'E?
-: (-p . . ".' .gthe following observation: ,

J
, e - , ,

Since these definitions have been used in Part 21 for several years, the meaning of .1.. ; :1,

these terms and the scope of the posting requirement should be well understood.ts . g,,.,, (9Cb
,, y

(".[.[' My.) '
U %'

'5Nh.,M'-Yet the staff acknowledges that the language of Part 21 is " ambiguous"

U M [ M < J]jand that the "use of the terms has been confused over the years." ' - . c.
When 10 C.F.R. i 50.72 was issued in 1980, it. employed the term

"important to safety."2e The term was later dropped from 5 50.72 and . yM+ N d
not included in the companion changes to 10 C.F.R. i 50.73 made effec- *P:QA- i i

*#tive the same day.21 The stafiexplained this alteration as follows:

I -
I noticed that Section 50.73(a)(2)(v) uses the Part 100 definition of safety related
systems. What about systems and components that may be classified as "important f .

to safety." Are they included in the scope of the . . rule? .

Answer: 50.72 and 50.73 use neither the phrase " safety-related" not "important
to safety" because of the varying interpretation associated with these terms. The

.. :3 ,L

definition of the systems included in the scope of these rules is provided in the t
'

rules.22

The stalTs regulatory guides, which describe methods acceptable to
' ' '

the staff for implementing specific porti'ons of the regulations, likewise
, W.a '

..

appear inconsistent. In reviewing the definitions of "important to . '

safety" and " safety-grade" in our Three Mlle Island R.starr decision last W :.- 3'#year, we cited Regulatory Guide 1.29 to reinforce our conclusion that Tt. ' f-
-

equipment "important to safety" may inclurte both safety grade (i.e., 'f" m -#

safety related)2) and non safety grade equipment.24 LILCO and the Utili. Y- * '

ty Group now point out that Regulatory Guide 1.105, in contrast, explic- 4;" '

4
-s. g

.

* ..

. . . y,.

t .

!-.
,.

Is 48 Fed. Res. 31.050. 31.051 (1983). ,

l'NRC stalTs Bnef at 26 n.28. 1i ' n

20 45 Fed. Res 13.434.13.435 (1980). |,,', ^. ' . ^*- 2148 Fed Res. 39.039. 39.046 (1983). es conected. 48 Fed. Res. 40,082 (1983). [
22 NURtc.1022. supp.1. " License Event Report system" tFebruary 1984). at 10. i
23 3,c note 30. vi/re

. . .

24 Aterrepo3,,a E. fines Co. (Three Mile Island Nuclear station. Unit No.1). ALAB-729,17 NRC 814 .

873 76 (1983L

.
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itly defines systems important to safety by reference to the three defini-
tional characteristics of safety related items set out in Part 100.25

, This lack of clarity is made manifest by efforts in 1981 and again this

~

year to prescribe a uniform interpretation for use by all personnel of the -

Office of Nuclear Reactor Regulation (NRR). On November 20, 1981,
'

M Director Harold Denton issued a memorandum entitled " Standard Defi-.

, : nitions for Commonly-Used Safety Classification Terms." By its terms, -

the memorandum purports simply to establish " consistency in the lan-
~

.,

y guage used by all cognizant groups within NRR" and not " dictate new
. ~! technical requirements . . . , modify existing technical requirements, or

-
~

i; . . . broaden the existing scope of NRR licensing review." It seems
'clear, however, that at a minimum no such memorandum would have

*
, y

'

q been necessary if the terms had historically been employed without am--

j. . ., 3 biguity or inconsistency. Even more important, the memorandum was-

,

' ( , - [., ;}j intended for use solely within NRR and, as the Licensing Board-

' i "n observed, there is no evidence that it was ever distributed outside NRR,
let alone adopted by other staff components.26

*

' ' ,

"'~*9 In January of this year, Darrell G. Eisenhut, the Director of the Divi-. .

' - ]' sion of Licensing in the OfTice of Nuclear Reactor Regulation, sent a- 4 -.
.

letter to all holders of operating licenses and construction permits, and
applicants for operating licenses, discussing the use of the terms
"important to safety" and " safety related." The letter observed, in part:

-

.|
7 While previous staff licensing reviews were not specifically directed towards

determining whether, in fact, permittees or licensees have developed quality assur-
' ' ''

1 ance programs which adequately address all structures, systems and components im.
portant to safety this was not because of any concern over the lack of regulatory re-
quirements for this class of equipment. Rather, our practice was based upon the
staff view that normalindustry practice is generally acceptable for most equipment> -,

.. | not covered by Appendix B within this class.27
2

,

f The Licensing Board found that the record in this case reflects no
,

,
'l doubt that there have been differences in the use and application of the

. s o3 n, :;.d% terms by the staff and licensees.28 We agree with that Board's
' ~

'

/ :/ observation.,

q . j. t s["g',%g We appreciate that, in reaching its substantive conclusion, the Licens.
H< ~~, Q m,,ty

ins Board relied in substantial part on our determinations in Three Mile. . .
,- -

~ .g
e

'
25 Regulatory Guide 1.105, Rev. l. " Instrument setpoints" (November 1970.*

.

^

] 26 LBP 83-57. sierra.18 NRC at $58.
- 27 Board Notification 84-011. "NRC Use of the Terms 'Irrportant to safety * and sarety Related'"
4 (January 18.1980. Enclosure I,. - .p

2: LBP 83 57, supra.18 NRC at $58.a y
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Island Resfart.2' And we cannot gainsay that those determinations lend
'g 2.support to the Board's conclusion. But our Three Mile lsland Restart de- *

[i S e,cision was narrowly focused on the reactor there under examination and
$' F[,Wp@M*applied explicitly to only design requirements as contrasted with quality.

y.f,Q N.yassurance requirements. Moreover, we intended in terms to distinguish
between the regulatory term "important to safety" and the non- ,j ;jM
regulatory term " safety-grade" only in the context of an assertion that g ggMU,

all items that may cause, aggravate, or mitigate an accident must be re- MMg$$jg4
gg$ iiquired to meet safety-grade design criteria. We did not have presented

Wy#g $ '2to us, and thus did not consider, all implications of the relationship be-
'l% $ Nitween items "important to safety" and those that are " safety related."" ;

Recently, in the Diablo Canyon case, we concluded that the terms r$$ i.N w

f, a ;c ns ft;hi'hhd$"important to safety" and " safety-related" had been used synonymously
by the applicant and the NRC staff within the context of that operating r A g'

license application.)! We reached th'at conclusion in an oral ruling at a C M< n.,
prehearing conference and thereby precluded the litigation of an issue '(- ,

raised by the intervenors. On the basis of conceded, serious flaws in the E ** @ ,

. applicant's design quality assurance program, we granted the interve- '4 j.

nors' motions to reopen the record on the issue of the adequacy of . ,v.

design quality assurance program for Diablo Canyon. The real issue in
^

'D, f,_

the reopened proceeding, however, quickly became the sufficiency of | ,i, Z
the applicant's design verification program, which was to substitute for i ; ', 3?
the failed quality assurance program. The intervenors claimed that the i

-
'

4

i applicant had no design quality assurance program for systems !"o
* '

"important to safety" within the meaning of Appendix A, GDC 1.
,

Thus, they sought, in effect, to litigate whether the applicant's design
qs vg~ n[ ' <w;* "Q;,, ;
Ww* :s

i GMc j --

m
4 ,. p .e ' ; t; ,w.,' '* ' s h. y -

'

.

Ser a at 558-60, arms There Afde Island Aestarr, ALAB-72i. supra,17 NRC at 873-77 (1983). 'l ; i Ty['M M,mM
. .-

29

M All parties to this proceeding agree that ** safety grade' ts et,uivalent to " safety-related." and the 4*i . O . h ;t s .1

i Licensms Board observed that it concurs m our view m Threr 4/dr 13&rnd Arstart that thsre is no dif- --D VD'
M'M D F ',. J J. W $ Jr tence between the two terms.18 NRC at 559 n 24. In Threr AIdr Island Arstarr. we did not assumee

hat the two terms are synonymous. The Licensms Board in that case had observed that the hcensee
,,

> e*

agreed that. msofar as mamienance was coraerned. "raiety-related is not equivalent to and should not '''.?.'.. 'A
.

..
be confused with safety grade or other terrns used in the it'dustry." LBP 8132.14 NRC 381. 484 >* $ */ ' O ' ' - |. ! i

; (1981). The defimtion of " safety-related." mclud ng any ren;u atory history of the term, however, was # '

; not exphcitly considered on appealin that case. ser A LAB 729. supra.17 NRC at 874 n.280. But src d i.s N-- gM.'
'

at $76 rL286 ofrerms our comments on a Com nission observation that there are only two categories of M, . g~!
equipment - safety grade and nonsafety grade. The Commisson had observed: - ; '

'

"liln reviewmg reactor plant designs . . the NRC does not review all structures. systems, and [ "O
components but rather reviews, m varying levels of detail, only those considered ' safety grade' i .,

! by the appheant . . . . This method of classincation is based on the notion that thmss credited in '! 'y

the analysas of a des'sn basis event or specified in the regulations are important to safety and .

'

thus are ' safety grvif while all else is *non-safety grade.* Non-safety grade items do not receive ' .,.; , . , -

- contmums regula:ory supervtsion or surveillance lo see that they are properly maintained or that l''' '' ' [*
their design is not changed in some way that rright interact negatively with other systems." i+

45 Fed. Reg. 65.474. 65.475 t1980).
.

-

JI Penre Gas and Derirr Co (Diablo Canyon buclear Power Plant. Units I and 2). ALAB-763.19 ;
N RC $71. 620-21 (1984) t Moore, concurnnst. i, ,

I '
,
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>
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verification program was adequate because it failed to verify that systems
'

"important to safety" (as opposed to safety-related systems within the
meaning of Appendix B) met licensing criteria. In precluding the litiga-

'i tion of that issue, we ruled that, with respect to the Diablo Canyon* -

proceeding, the regulatory terms "important to safety'' and " safety-g
' '. *| related" had been read synonymously and to the extent the rei;ulations

d- now were to be interpreted to impart a different meaning to the terms, -<

such interpretation would not be applied retroactively.22' '

'^

Our review of the Three Mile Island Restart and Diablo Canyon deci-,

% ,i sions demonstrates that there is a lack of uniformity in the manner in*

~

, ,
# which the t' o terms have been, and perhaps are being, interpreted.w
.j As suggested above, we believe that resolution of this issue is ill-< :-s
d suited to the narrow adjudicatory context imposed by the appeals before-

3, c
:A m .. m us. First of all, any resolution we might make could not bind elements
MWP 7 AM of the staff that are not represented in this adjudication. The evidence in

fj this case shows, for example, that Region I inspectors have never in.
T R@* 11
7f n:

.
spected at a plart that employed the classification "important tc, safety"W

- % $ ' > J 'l s i to apply to items that are not " safety-related."2) The Office of Nuclear
<@ i. - l Regulatory Research, which has taken over the responsibilities of the

'

former Office of Standards Development, has not, as far as we are
aware, renounced the definition contained in Regulatory Guide 1.105.

| Administrative fairness requires that, to the extent feasible, the Com-,

'N 'l mission's regulations be given a consistent meaning and application by
j all elements of the agency's staff. Only the Commission can provide9 -

*
.,f general policy guidance binding on all staff components.,

,

|~ Further, the effect of any decision on licensees and other applicants
_

was not addressed in the Three Mile Island Restart case and has not been
<<< addressed fully on the record before us. The stafT has indicated that it,

would impose the license condition requiring adherence to its proposed
'

?> i

_ htf y - definitions if we were to dismiss the contention as impermissibly
C% ) admitted. But it is not at all clear to us whether the Shoreham situation.

,f J[g ]n_. is perceived by the staff as unique or merely the forerunner of pervasive
s .m, <.w n

<
, .

> p, . " ' D?L ._43>

f- 2fY | j,

. (;, .ga n. j ; 'p[ 'b ' i
.m

32+
Apart from that ruhng we rejected. as untimely, a somewhat sirmlar claim made by the intervenors in .,~' . f support of another monon to reopen the record. See ALAB.756, la NRC 1340,1352 n.31 (1983L in

*;%-? th<s second monon. the intersenors sought to reopen the record on the issue of the adequacy of the ap-s.
*C

'

4

N N ' / ".D ' O
phcant's construcuon quahty assurance program because intervenors claimed generally that the apphcant,

M~l had failed to implement a construction quahty program for systems "important to safety * *ithin the
V. ' *g5 meanmg or Appendia A, GDC !. But the fact that the apphcant had had no disunct quahty assurance *

*$e ? .s | .
5* M program had been evident since 1974. The same unumehness ground was not appheable, of course. to'

'I out other ruhng m the umque reopened proceedmg because there the realissue was the adequacy of the
, ,", [,j ]'" J apphcant's design venficahon program.

y ^f ' :, 32 See Tr.17,284 (Higsms) and 17.285 (NarrowL
, , ' %., ;
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regulatory action. Such matter is appropriate for Commission
.

i .,.y

disposition.2* E IhC ff
2. 10 C.F.R. l 50.47(d) of the Commission's regulations provides: h h ".T'.w. *#4pgv ,,

.?; 'f yN s_ 7,,f .

.

Notwithstanding the requirements of paragraphs (a) and (b) of this section, no

@p,% _ U;NRC or FEM A review, findings, or determinations concerning the state of offsite
}' ,'Q .. * s,emergency preparedness or the adequacy of and capability to implement State and ,

local offsite emergency plans are required prior to issuance of an operating license i ,.y
, -

, ,

authorizing only fuelloading and/or low power operations (up to 5% of the rated gg _ "y
'

power). j t S N .;; , 1 $

$,i?j#% %?Nb|d%@f9'I
@W@p

10 C.F.R. l 50.47(d) then sets out the emergency planning finding that

b ,,;;.': M S@ ,R s Y, ,.3
d f. 'must be made as a prerequisite to issuance cf a license for fuel loading

M
- .

and/or low power operations. It provides that:
9y .g

.'_"'&.
.,,[ ,.

' ' "_
the 3 4te of onsite emergency preparedness provides reasonable assurance that ade- *

quate protective measures can and will be taken in the event of a radiological [ [ '

emergency. -
,

iin April 1983, the Licensing Board certified to the Commission the
issue of low power licensing, along with a recommendation that 10 p '

. . _

C.F.R. ! 50.47(d) not be applied to allow a low power license for Shore- }; e< ,

ham in advance of a reasonable assurance finding that the emergency L
' "

planning requirements for a full power license can and will be met in the [ '

future.25 The Commission rejected this recommendation. In doing so, it
!observed: .

>

Af -d
,

.

Section 50.47(d) gives unqualified authorization to issue a low power license in / ' L1 .
'i. *;>

the absence of NRC or FEMA approval of an offsite emergency plan so long as +m j 9|%"' ; w y _
other prerequisites, including an adequate state of onsite emergency preparedness, 'U'b #' :. f '
are met. The language of the regulation requires no predictive finding of G . d[ W ^ ''

7,'j' M p,
s.*g cs ,' ," reasonable assurance" with regard to offsite emergency planning prior to low- ,^W -power cperation and none was intended by implication or otherwise. In issuing sec- ,

tion 50.47(d), the Commission did not implicitly make any generic findings about ? .' y..G U,

the likelihood that emergency preparedness could be developed. .. .Moreover, it _ 'T.,
seems apparent that the Licensing Board's preliminary doubt stiout whether there is

~ L.S '
reasonable assurance that a sufficient offsite emergency plan can and will be devel- /

, , - .

oped is no different from prehminary doubt about whether a safety issue can be ade. 3~<..,
'*

quately resolved which has significance for full-power operation but not for low- 'J *
*

power activities. Interjection of such doubts into the low power proceeding could j. J ,

, e.

.
e. 9- .,

34 vanous issues unrelated to Contention 73. or only partistly related. are also pendine before us. We ,

thinli et is preferable to seest the Commission's disposiuon of the Contenuon 75 matters before dispos-
ine of these other issues. *

35 LBP 83 21,17 P'RC et $93,599-604.

-
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. create a limited full-power hearing, before authorization of the low-pcwcr license.
Such a procedure would have little to commend it..

, The emergency planning issues in this case are difHcult. However, they do not
'. appear to us to be categorical'y unresolvable. We believe the better procedure is to

#~ '

reserve full-power issues, like olisite emergency planning, for the full-power author.
,' 1- iration decision. Accordingly, if applicant Long Island Lighting Company (LILCO) ..

*,
.' j can meet all the other requirements of the Atomic Energy Act and NRC regulations,

,(
)I

pertinent to the grant of a low-power license, it is entitled to that license despite the ,,,

,- . existing uncertainties about olYsite emergency planning. It should be added.'

. . , - (, however, that such authorization would in no way assure LILCO that it will be
4 granted a full-power license and that in implementing any authorization it may be

*

,

given to operate at low power. LILCO management would do so entirely at its own*. *'

'i| risk.3*

" , ;, , , . ;n

During the course of the proceeding, Suffolk County argued that the
,

i ,. y j NRC must make an independent assessment of the environmental costs
a6- . ;; and benefits of licensing Shoreham for low power operation because it iso

~

% unlikely that adequate offsite emergency preparedness will exist and con-'
,

1 '4Q sequently llo basis to believe that full power operation will ever occur. -
.,

~; '., Thus, accordirs to the County, in contrast to the usual situation where-

j low power operation is an anticipated intermediate step on the road to'' '

full power license and embraced within the final environmental impact
,

statement, low power operation without generation of any electricity by
the Shoreham plant under a full power license is a foreseeable alternative'

i5 * within the meaning of NEPA. In sum, a new cost benefit balance must
be undertaken, without the prospect of electricity generation as the
principal benefit.,

The Licensing Board rejected Suffolk County's argument. In essence.
it deemed itself bound by our decision in Diablo Canyon 27 and, more*

-

importantly, the Commission's disposition of the recommendation ear-
lier referred to it by the Board.38 The Board candidly recognized,"

.

o :i however, that
,

.
' . . 'ff'

fa s'; ~ $ 2 ' ' b [als our recommendation was not couched in terms of NEPA, the Commission's
q .( 9/9N decision on the question likewise was not so presented.3'

' , . i . .-

Q ;. :,j Vf % d y),f
. 'g m . .

IhrQ' n a Nonetheless, it observed that its recommendation was prompted by -
ry

. 47/17 and presented'- the same type of cost benefit balance that the County
f / h,, . -| 'y$k 1 -

1'-
.,

,.[ , #.. 34 CLI-83 17,17 NRC 1032,1034-35 (1983) (footnotes omitted)
'

' ' , * y ' y '' ,7 , (*J 37 fact /lc Ges esd Electre Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB 728,17
,,['* 36 $ NRC 777, 793-95 (198D tiow power testing is an espected step in the licenans process not involving -

"'

,i . environmental impacts different from those evaluated for a full power license so that there is no need*_,d,*
'- ' ' " "' ;, " for a seperate environmental statement focusms on the costs and benerits oflow power testms).< ,

; ,. y : 7 -[ (' ( 18 See LDP 83 37. supre.18 NRC at 626.'
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asserts must be made under NEPA. Hence, in the Board's view, a ' -
. ,

[ NEPA decision was embraced within the Commission's overall ' ' " 71 ', ,

'V|- determination. The Board also found, after an analysis of federal court .- * *
,

decisions, that NEPA did not require a separate assessment before a low .',""'''/E ,''
-

power license could be issued." L '" 1

[ g,"

h,,',.

'' 4.#j Q|y-w
The NEPA issue is raised on appeal by Suffolk County. LILCO and

. th: staff support the Board's result. At oral argument, however, we )
-

.

asked whether, in light of its earlier decision on low power licensing, it 1. , - .>

.py j;yhwould not be appropriate to certify this issue as well to the Commission
for disposition. Counsel for the applicant suggested that "it would be g.y |$pqgyy"highly desirable" to certify the matter in the interest of obtaining a ' y pqp
prompt and definitive agency ruling on the subject.*l In his view, it was M?.y y ,4j.Q;q'
likely that the matter would be presented to the Commission in due '

. h ' 1;j, y'&
.

presented to a court for ultimate decision.42 He stated: i.
~ " ~% .'course whatever our determination may be, and would then surely be

,

s

'

[.
'

,_,

lt is an engaging issue, from the County's perspective, and now from the state's. ,- 1' U
They are not going 'o drop it. There is some force to it that was not ultimately .;,

compelling, in our judgment, by any means. So we would like to get it resolved as
soon as possible, but we would prefer that it be resolved as soon as possible, by the {group mithin the Agency that can take final action on it.43 ;- .

.: x ,

6

Neither the County nor the staff objected to prompt certification of the h
-

issue.** 4 -

We have decided to include this issue in our certification to the
Commission. As Suffolk County argues, and the Licensing Board ,

,

recognizes, the matter is intimately tied to the Commission's earlier F *
<,,.

determination that a low power license could be issued despite a lack of [- ,y,...r

approval of final offsite emergency plans. Nonetheless, the NEPA argu- p i fic 99 ff-,JME^ments were not presented to the Ccmmission in connection with its ear- E
.

. V$[y;','

lier decision. Indeed, because the Licensing Board earlier raised the ,.e'
p x

issue sua-spon/e, the parties had no opportunity to ofter the Commission . . (f ' @ Q,'

-

their comments or arguments on one side or the other.45 We believe it . - .
^* '

'

sensible to have the Commission entertain these arguments and ' 4

construe its earlier decision in light of them. i c. .4
'

,

* , ?. -

,

.

.

#14. at 627 32. ' *

'
- 43 App. Tr.160.

*

42lbaf.
"3lbst.
4414. at 161 (suffolk County). ld at 162 63 (stafn. .

45See CLI.8317, supra,17 NRC at 1036 (Separate views of Commissioner Assetsune).

<
.
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~I Accordingly, we certify to the Commission under 10 C.F.R.
~i f 2.785(d) the following questions:

'

, ~ , 1. Are the terms "important to safety" and " safety-related" to be -

. : deemed synonymous for the purpose of establishing an accept->

- .i able quality assurance program in accordance with GDC 1 of

| .- - '~ M Appendix A and Appendix B to 10 C.F.R. Part 50?' .
,,-

''| 2. How should the outcome of Question I be applied to the'

- - '; afj operating license application proceeding before us?
,

Jii-j 3. Is some form of environmental evaluation under NEPA re-+' "
,, ,~ ,

,a quired as a precondition to issuance of a license for low power
; !;y/j

-- ' s '-
operation in this proceeding if such issuance is otherwise- - .~ . '

c. . f warranted?
. .

J FOR'IHE APPEAL BOARD"
-

.

., - -- 43,

. . , -
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UNITED STATES OF AMERICA.

NUCLEAR REGULATORY COMMISSION

fe -
-

.

ATOMIC SAFETY AND LICENSING BOARD ,

,

- -.kc
| S';i ' ' . , . ,, . ' " , "

., ;
Before Administrative Judges:

. s
,

Morton 8. Margulies, Chairman b
'

Frederick J. Shon k/ *

Dr. Richard F. Foster { ',

h
,

'
.

In the Matter of Docket No. 50 508 OL
(ASL8P No. 83 486 01 OL)

!-

WASNINGTON PUBLIC POWER
SUPPLY SYSTEM, et al.

(WPPSS Nuclear Project No. 3) April 19,1984

RULES OF PRACTICE: LATE-FILED PETITION
TO INTERVENE ,,

A petitioner whose late filed petition to intervene has met the require. '

'

ments of 10 C.F.R. l 2.714(a)(1) need not meet any further qualifica- L -*

'

tions to have its admitted contentions litigated. it is not to be treated dif- r ,

ferently than a petitioner whose petition to intervene was timely filed.
.

r

MEMORANDUM AND ORDER i
*

(Ruling on Applicant's Motion for Reconsideration and Other I-
Relief, of March 20,1984 i -

*
\

. On March 20, 1994, Washington Public Power Supply System |

(Applicant or Power Supply) submitted a motion to the Licensing Board
'

for it to reconsider its Memorandum and Order of March 2,1984 i

(unpublished), holding that petitioner Coalition for Safe Power

,

1011
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'

.

.

i

(Coalition) satisfied requirements called for in a remard by the Appeal'

Board and reinstating a prior order admitting Petitioner as a party inter-
venor to the proceeding, along with its nine admitted contentions. Appli- '

cant further requested that'should the Licensing Board decide'not to
i reconsider its prior determination, the matter be referred or certified to.' E ,-

.
.

the Appeal Board.

, / ,,j Coalition in a response dated April 4,1984, opposes Applicant's
~

7

motion. Nuclear Regulatory Commission Staff did not file an answer.'

,y,

s ,

o : ; .y 3
3- : c ~)f' j DEVELOPMENT OF THE PROCEEDING

'

^ w.# . :.,

- ' ' d '' tf This matter evolved frc n Coalition's filing a late petition to intervene
'

db,. } ; and to hold a hearing, in this captioned matter, involving an application i

,

- - | Y W! for an operating license for a nuclear generating station, located near^

is 4

'

rJWJ Satsop, Washington. s[ M p .^d.

On April 21, 1983, we issued an unpublished Memorandum and,'

/- g' % Order finding that Coalition had satisfied the five part test of 10 C.F.R.''

1

]~
l 2.714(a)(1) permitting the acceptance of its late tiled petition to inter-"'~U

.

vene and that it met the standing and interest requirements of 10 C.F.R.>

] l 2.714. Coalition was permitted to file proposed contentions, as provid-"'

';i ed in 10 C.F.R. l 2.714(b).
~

j Petitioner submitted seventeen proposed contentions of which it sub-
'

f 'i sequently withdrew severs Following a special prehearing conference on
'j August 17,1983, we issued an unpublished Memorandum and Order on

! September 27,1983, admitting nine of the contentions.
The Applicant appealed from the result under 10 C.F.R. l 2.71'4(a),

: confining itself to the claim that Intervenor's petition should have been
denied because of its untimeliness. It alleged Coalition had failed to.;
meet the five part test of 10 C.F.R. l 2.714(a)(1) that passing permits

Y.'' 9 .. d)4
the acceptance of an untimely petition.j' N j The Appeal Board issued its decision in Washington Public Power

A h' d
,

Supply System (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
. .

|. y
c. j N 'jd M 1167 (19^3), vacating the Sepicrnber 27,1983, crder and remanding the'

Nf,f$m di p. ' proceeding to the Licensing Board. Its concern was the satisfying of thea'

' ? * ' WW J third factor of the test, dealing with a petitioner's ability to assist in de-
'

[ "[ ] veloping a sound record in the proceeding. The instructions of the

e; ,, ,7q Appeal Board at page 1181 of the November 15,1983 decision were:1.

..
4

- 1>; We accordingly vacate the relevant portion of the Licensing Board's April 21
*

memorandum and order and remand the intervention petition to that Board with in-
-.i" structions to require the Coalition to make an additional showing on the third

.

'

factor. [ Footnote omitted.1 Should the Board find the showing to cure the deficien-'

- , .. cies we have discerned in the cursory sad unilluminating recitation on the third
.

~.

4
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factor contained in the Coalition's petition, the grant of intervention is to be rein- ,

stated. Otherwise, intervention is to be denied. / .-
.r

The majority opinion of the Appeal Board in the remand provided two
. - .. e

. -
-

ways by which the requirements of 10 C.F.R. f 2.714(a)(1)(iii) could be p. ~

, ,

met. One method was Petitioner could satisfy the requirements of Mis- p . . ' c. . i7. . .

sissippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), [ f.
~

ALAB-704,16 NRC 1725,1730 (1982), under which Coalition should i 3,g ,y ,,.4 a.

both (1) identify specifically at least one witness it intends to present; Q Affd %.NF-MMONe
b ''i NN~J M-@7

and (2) provide sufficient detail respecting the witness' proposed tes-
timony to permit the Licensing Board to reach a reasoned conclusion on
the likely worth of that testimony on one or more of the contentions ad- [fpgi@j,%
mitted to the proceeding by the Licensing Board's order of September ; " + g '' ,g , ,
27,1983. Q. Qt>>

On December 6,1983, we required a further showing by Petitioner in
'

~

,.
accordance with the remand. Petitioner responded on January 10, 1984, '

,

and elected to meet the requirements outlined above. Applicant an- -

swered on February 6,1984, stating Petitioner's response did not fulfill
.

the requirement of the remand. Nuclear Regulatory Ccmmission Staff i- ,

had replied on February 2,1984, that it did. ! -

Our review of Coalition's supplemental petition of January 10,19E4, '

disclosed that as to one proposed witness named to support Contentions I '

o
i

.

11 and 12, Petitioner had not satisfied the requirements of Grand Guy
and that the deficiency set forth in the remand remained. I -

We further found that Petitioner's response relating to Contention 16,

was satisfactory'in meeting the requirements of Grand Guy and it has L<
.,

-

provided us with sufficient detail respecting the testimony to reach a rea- " .'.

4-

~ soned conclusion that establishes Coalition's ability to assist in develop- . 1
]p)

_p . V .'
ing a sound record, as required by the Appeal Board. We thereupon rein- ", ,-

,

stated our prior order that admitted Coalition as a party intervenor in ; ..
.

'

this proceeding, along with the nine contentions. {.y ' ,[ | ,, 7
Applicant on March 20, 1984,8 filed the subject motion requesting p' ', ._

,

' ~

that we reconsider our March 2,1984, Memorandum and Order, that i
'

--

had the effect of readmitting Intervenor's nine contentions, and place a E
'

'

,

limitation on the scope of Coalition's participation commensurate with ij '" -
'

its demonstrated ability to contribute to the development of a sound i
,

.

t: -

3 Power supply simultaneously filed an appeal with the Appeal Board contending me erred in findmg i
,,PCoalition's proposed witness could support Contention 16 and intervenor would contribute to the devel- t

opment of a sound record as provided by Greed Guf, which resulted in our remstatement of the prior *

grant orintervention. Applicant sought dismissal of the proceedms. The Appeal Board found the appeal
to be without merit. Washtarron fuMc Power Supp& Sysics (WPPss Nuclear Project No. D.
ALAB 767.19 NRC 984 (1984). By an unpublished Memorandum and Order of Apnl 9.1984. we
deferred ruling on the subject motion pendmg disposition of the appeal.

.
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'

l

>

record. Alternatively Applicant requests that the Licensing Board refer
.

pursuant to 10 C.F.R. 5 2.730(f) the denial of the motion, or certify the
,

question pursuant to 10 C.F.R. j 2.718(i), to the Appeal Board.
.,

ARGUMENT ON THE MOTION FOR RECONSIDERATION

Power Supply contends it was error for us to permit Coalition to partic-Y ' <

e .
ipate as a party intervenor on all nine contentions, when it only made a'

- showing as to ability to develop a record, in regard to Contention 16. It

[, poirits out that the Licensing Board found as to Contentions 11 and 12
,,
1

,

, y, C;j that Coalition failed to demonstrate on the record an ability to contribute

.- .' .~P to the development of a sound record and that no findings were made'

,

3' '. U %
- on the ability of Intervenor to contribute to the development of a sound
'

% ' "y record as to its remaining six contentions. We had found at page 10 of
.

our unpublished Memorandum and Order of March 2,1984, that Coali-'* '

c.
tion had not attempted to demonstrate its ability to contribute to the de-

?[ N, ' d,1, velopment of a sound record in regard to the six contentions. The

,

' ' . ,: Lj s
'/d remand only required a response by Coalition to one or two contentions.*

,
! At page 15 ofits motion Applicant would deny Coalition a further op-'

_ ! portunity to show its ability to develop a sound record as to the remain-
- ~~! ing six contentions and thereby effectively limit Intervenor to only

~,j litigating Contention 16.
Power Supply further asserts that no basis exists to treat an untimelyj

J petitioner in the same manner as one which has sought intervention
promptly. It argues t' hat if the modification is not ordered there will no
longer be any need fer an untimely petitioner for intervention to estab-
lish a linkage of its ability to contribute to the deyelopment of a record
to all of the issues it seeks to raise. It contends that the order of the
Licensing Board is anomalous because "it holds as to contentions that

- .. .. .

Petitioner is unable to contribute to the development of a sound record
,- .i but nevertheless allows Petitioner to litigate those issues. It also allows

t[[p[ 7
;

Petitioner to litigate issues as to which no findings were made on its abil-

Jr M - ' ftj ity to contribute."
% MJf; w.N Coalition argues that Applicant is seeking to have the Licensing Board

'
9 apply the five-factor test of 10 C.F.R. l 2.714(a)(1) to each of its'4' ;_ >

'

contentions, which has no basis in the regulations. It contends that toe

.C e ,
j now apply the five-part test to the contentions at this stage of the litiga-

tion as Power Supply proposes would penalize the Intervenor on an ex'?
. postefacto basis and be prejudicial.

-

* '

J
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DETERMINATION OF THE MOTION TO RECONSIDER
,

,9 ?
lap
"f.y*.,

''
, ,

.

As a result of filing its petition to intervene late, Coalition had to satis- i
'

fy the five part test of 10 C.F.R. j 2.714(a)(1) in order for us to accept -

the submission. Coalition satisfied this requirement and we found it had [D 1. , .J ],
_

. ,,

the necessary standing and interest to intervene and that nine ofits con- j q . . j' b .

tentions were admissible under 10 C.F.R. j 2.714(b). Applicant by its
b ' j - Q f.M E,3y ,

ha f, ', -,

motion now proposes that Intervenor was to have established, in the

Eg Qgjg ,, ,| manner required under 2.714(a)(1)(iii), its ability to assist in developing b
l a sound record for each of the c6ntentions that were admitted, for them

h "
ygppy ' -p.

to be acceptable for litigation in this proceeding. J M4
k 2 M h [CThe Commission's statutes, regulations and case law provide no such

requirement. The Appeal B'oard in its remand of November 15, 1983, P ' 'w MO l

did nothing to intimate Intervenor would have to justify each of its P MI, I

contentions, in the manner stated, for them to be considered by the {' 'Q _Licensing Board. In requiring Coalition to " provide sufficient detail re-
specting that witness' proposed testimony to permit the Board to reach a

. :4 -

reasoned conclusion on the likely worth of that testimony on one or *
..,

more of the contentions admitted to the proceeding in the Board's '~ '
.

September 27 memorandum and order'' the Appeal Board was only
.

....,;

treating with the contentions in the context of satisfying 2.714(a)(1), [ _ y,.,
' '

thereby permitting the entertainment of the late-filed petition by the - ' -
'

Licensing Board end enabling Coalition to participate as a party. The
.

nature of its directive was clear. Should Intervenor establish for a mini- h
j

mum of one contention an ability to assist in developing a sound record, ,
, ,

the grant ofintervention previously entered was to be reinstated, thereby [. : ' .%7 ~
reestablishing Coalition's prior status as a full party intervenor. The ' . ' ' . ' .2, "'

mandate had nothing to do with requiring a petitioner, who had filed |
'"

late and who later overcame this handicap, to face additional hurdles to [ ,

'" -
-have its contentions considered, beyond those applicable to other j'

~...'1petitioners. Coalition was not called upon by the Appeal Board to make t' ><

.

a 2.714(a)(1)(iii) showing for each ofits contentions. ' '

', $',

Power Supply has provided no legal or factual basis for treating the .

contentions of a petitioner that made a late filing and satisfied the re- .. .

quirements of 2.714(a)(1) differently from those of any other i '

I '*

petitioner, as it proposes. Either type of petitioner may be in a position
of not being able to make a sound record as to contentions it has had I '

admitted. An Applicant has available prior to hearing an effective
,

remedy to cope with either party's inability, irrespective of whether or '

- -'- o

not its initial pet; tion to intervene was timely filed. Summary disposition
on the pleadings can be pursued. Section 2.749 of Title 10 of the Code
of Federal Regulations permits any party to a proceeding to move on the

1015
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pleadings for a decision by the presiding officer in that party's favor as to'

all or any part of the matters involved in the proceeding.'

Should Coalition be unable to develop a sound record as to any ofits
,

contentions, Power Supply, prior to hearing, could move for summary
-

,

,

' ,j disposition. If Applicant's position is meritorious it would obviate any
,

~ ~
7, need for an evidentiary hearing on those issues. Applicant has an ade-

. _
, .

quate remedy at hand to deal with any contentions Coalition cannot -

' ,i. substantiate. It has provided no reasonable justification for requiring the--

,;.;' i additional remedy it proposes.
There are other material deficiencies in the motion. Even if the''

+

j ~ ". Y;' , :. ';l motion had merit, it is fatally untimely. It should have been raised when

L c' '.J Coalition was in the process of submitting its contentions approximately

.,F' ' vs one year ago, and not following this period of continuous litigation. Ap-
1 'OY plicant would now preclude Intervenor from proceeding with contentions

' QN D $,. it filed almost a year ago because it failed to demonstrate compliance
i @ Mf with a requirement that was first proposed on March 20,1984, and of

,

'' y , , s -. ' which Intervenor could not have previously been aware. We cannot
.

4 N'. impose any such expostfacto requirement upon Coalition. Unquestiona-
bly it would be a violation of due process. .

*

;. _

,

Our finding that Coalition failed to demonstrate an ability to contrib-
ute to the development of a sound record regarding Contentions 11 and
12 provided us with no basis for foreclosing Intervenor from litigating.

those two contentions. Our determination was made wholly within the
- context of the remand and 10 C.F.R. ! 2.714(a)(1), with all of their

ramifications. Timeliness was one of the factors considered. At page 5 of
the March 2,1984, Memorandum and Order, we stated, "[wle should
have been apprised by this time, as to what his evaluation revealed."

We made no judgment as to Intervencr's overall ability to litigate the
contentions, within the time frames and procedures involved. It was not
our function to do so at that time. We did not find as Applicant states at-

m _ . , ,

...~h, page 4 of its motion that, "the Licensing Board found it could not make"

,,

[,1 ^ ? a contribution to the development of a sound record."-

,, i If Applicant is convinced of Intervenor's inability to make a case on'

.

' E.3 7.Qij the contentions, it can proceed with the procedures already in place and

. .J G previously discussed, i.e., summary disposition on the pleadings, to

f j., u .z wq forestall Intervenors from bringing the issucs to an evidentiary hearing. -'

On the basis of all of the foregoing we find Applicant's motion ofi.

a. - '| d March 20,1984 for reconsideration should be denied.
-

j -

4
g

a b '

,

d
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ALTERNATIVE REQUEST FOR REFERRAL [1. ;
~^

.

OR CERTIFICATION 1 ', -5 ,-
' 6 . ~.

-

' Applicant in its motion requests that should we decide not to reconsid- i

er the Memorandum and Order of March 2,1984, the issue raised be % c.e 0, 3, '
.

referred or certified to the Appeal Board, under 10 C.F.R. f 2.730(f) or Q[.7f j :--
- f 2.718(i).

S f,*m ;|C ' ;7. f'
,; ;

Power Supply correctly advises that. interlocutory appeals are not

J.61@M d M' '
~

favored in Commission practice and that interlocutory review is ap-

W7M@$Y
.

${f@M
propriate when the challenged licensing board ruling either (1) threatens

|?( .?g"]y; ;C
the party adversely affected by irreparable impact which, as a practical '.-

matter, could not be alleviated by a later appeal or (2) affects the basic if$, ' ^
structure of the proceeding in a pervasive or serious manner. 7:K ''', '

Interlocutory review is not appropriate on the facts before us. Our de- @'' ^f' ',.

cision does not threaten Power Supply with an irreparable impact.
The proceeding is presently in a hearing mode. The decision of the . .i .

Appeal Board of April 10,1984, denying Applicant's appeal and permit-
ting the reinstatement of our Memorandum and Order of March 2, I) -
1984, confirmed it. No question exists whether Intervenor has a litigable
contention in Contention 16, as required by 10 C.F.R. f 2.714(b). Noth- ,

ing Power Supply raises in its motion alters this situation.
Of the remaining eight admitted contentions there are two for which -

* '

we found Coalition had not made an adequate showing as to its ability to
assist in developing a sound record in the proceeding. It is only as to !- -

these contentions that there is any conceivable basis for the relief Appli-
""

. -

cant seeks ve, to restrict the contentions with which Intervenor can go %. g_ <

forward. This amounts to a small part of the proceeding. Reouiring Ap- =.N
~

-

plicant to litigate these two contentions cannot suggest causing it irre- [j .' ''

parable injury. ~ ' '
-

s

Even as to those two contentions, Power Supply is not without a 'i T , *,
remedy should it seek to minimize its expense. It can request dismissal - - e.a % - Q
of Contentions 11 and 12, prior to any evidentiary hearing, through sum- .) ' '

(f*;'
mary disposition. If successful, Applicant has not suffered any meaning- ,{i*

rg.
ful damage. If unsuccessful, its cause for complaint was unfounded. 1 .' -

.

With the completion of the facility expected years in the future, it i. _ ~

cannot be argued unusual delay is a factor for consideration. I
.

Under any circumstance, irreparable harm will not come to Applicant !
' *E

'

,

through our ruling, if final.
. Our ruling does not afTect the basic structure of the proceeding in a

_

.' -,

pervasive or serious manner. For the reasons stated above, there will be ' '|
no major impact on the proceeding as a result of the determination. Our '

decision is also consistent with existing statutes, regulations and case j ~

I

i - . . ,
T.
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law so that it will not affect the proceeding in a pervasive or unusual-

manner. It is what Applicant is seeking to accomplish through its novel
~ approach that could have such a result

Applicant's concern that unless thi, inatter is appealed and put to rest
-

other petitioners will be permitted to follow the same alleged improper
,,

| ,

'

practice of Coalition is unfounded. Power Supply could find no precedent~ ' ~~

as to similar cases and terms the factual situation here unique. It is un- -' *
-

likely titis situation will recur with any meaningful frequency in the
,,

' 's
'

future.. -
"

.o
If Applicant is determined to have a petitioner, who has filed a petition'''9.$| to intervene late and then had it accepted, meet different standards for

; , ' ., ,

' , 9 ,. .''
*

.
l'* /., the admissibility of its contentions than other petitioners, it could move

.

,
7@5Ep.h; to amend the regulations governing the acceptance of contentions for.

.
,

T !/ s.C litigation. Commission regulations 10 C.F.R. if 2.758(e) and 2.802 pro-t ,

"- 'M. difY% vide for such procedure.

,- Mi yf Q For all of the foregoing reasons Applicant's request to refer or certify
,

, -

,'QQ.kl
' the isstie to the Appeal Board is denied.

:-

- - A l,_ g , y
ORDER~ 1,

v.
Applicant's motion for reconsideration of the Licensing Board's

' |
-i Memorandum and Order of March 2,1984 granting Coalition intervenor

status and readmitting its nine contentions, and/or for referral or certifi- ,

cation of the question of whether a limitation should be placed on the,

1

6

O' .) 4

i . ' | k-i '' '

-i( .,'@y'-

. ;t-
.

_ _me; y7 p, -j$yM.Q[.f?*

q,pjg r,y 3:
g ype q

4

. *

.Y.,
, ,

.-

. . . ,
~

*)

~

t

1

'
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$

s 4 .

scope of Coalition's participation in this proceeding, is found to be with- ;. . - *
.

out merit and is hereby denied.
-

. e.
''

*c.
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... ,r. ' : .*, ' .. ,. ,

. . . - , .
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UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

,

.

ATOMIC SAFETY AND LICENSING BOARD ,

'
,

Before Administrative Judges:

'

Lawrence Brenner, Chairman<

Dr. Richard F. Cole
Dr. Peter A. Morrisp

. - ,

, . .

' '

~

,.iN
"" d : .,- In the Matter of Docket Nos. 50-352-OL

50 353-OL,

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,

Units 1 and 2) April 20,1 g84

RULES OF PRACTICE: ADMISSIBILITY OF
CONTENTIONS, DEFERRED RULINGS ON

To admit contentions on undeveloped portions of emergency plans is
to risk unnecessary litigation. But to deny the contentions is to unfairly
ignore the insufficient development of those portions. Fairness and effi--

,

, " .j ciency seem to dictate that rulings on such contentions be deferred. The'" ;
<

.

b y ',~ . ".v- 1 j principal aims in such deferrals are to encourage negotiation, to avoid
,M ] .'2 . ]

unnecessary litigation, and to make necessary litigation as focused as

j@$N,g,k%15~p'.N possible. Cf Cincinnati Gas and Electric Co. (Wm. H. Zimmer Nuclear

W{,{ - :;Ab 'j Station, Unit 1), ALAB-727,17 NRC 760,772-74. 776 (1983).
.

. .
s

,t

,. - j EMERGENCY PLANNING: ADOPTION OF PLANS BY
LOCAL ORGANIZATIONS' ' -

. .

.

j Though a board's findings on emergency planning are necessarily
|

~ ' ' '
.

predictive, nothing " dictates" that a board make its findings on
emergency planning before the plans are adopted by county and local

,

,

.

1920
l

. ,.. . . . .

'
.

|

!

|
|
t

, - . _ . .
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~

organizations. Section 50.47(a)(2) says, in part, "in any licensing
.

proceeding, a FEMA finding will constitute a rebuttable presumption on
questions of adequacy and implementation capability." Since under the i,

- procedures of some States, plans are not submitted to FEMA for formal
review until after they've been adopted, the quoted passage implies

,

there might be proceedings in which a board, making its findings after ;.: .i,

FEMA's, would be making its findings after the plans were adopted. _ 3 r ,I. ,.

,.Wc
. .l

khg." W. @ h .b.EMERGENCY PLANS: IMPLEMENTING PROCEDURES

, ?w . > @.. c _d"The contents of implementing procedures, being highly detailed and i. :- -

:. Q ;; j s 3 f:
related more to emergency preparedness than to the soundness of the 1.

h <N yN@fi i -g .
emergency plans, are not to be litigated. Louisiana Power and Light Co. r g
(Waterford Steam Electric Station, Unit 3), ALAB-732,17 NRC 1076 '%

,

(1983). But Waterford does not say that everything planners might
~~

choose to relegate to implementing procedures is thereby beyond '

litigation, but only items at the level of the ministerial detail appropriate
to such documents.

,

EMERGENCY PLANS: DISTRIBUTION OF POTASSIUM
IODIDE TO THE PUBLIC

{ .

Neither the Commission's regulations nor the guidance in NUREG- *
*

:
0654 require that radioprotective drugs be distributed to the general }.
public. See, e.g., Union Electric Co. (Callaway Plant, Unit 1), ALAB-754,
18 NRC 1333,1334 (1983). FEMA guidance leaves to the States the re- |! O Qa. .

sponsibility of deciding whether to distribute potassium iodide (KI) at C-V M.,
all, even to emergency workers. Id. at 1335. But licensing boards may 'M '

rule on, and have ruled on, the reasonableness of States' decisions not -

to administer KI to the general public. See id. at 1335, and the case it '5'

affirms LBP-83-71,18 NRC 1105,1109 n.13 (1983). Several licensing i' <

boaids have compiled full records on the costs and the benefits of dis- 1
tributing K1 to the general public. See, e.g., Callaway, LBP-83-71,18 F ,

'

NRC 1105. The reasons behind State policies against distributing K1 to [, ,

the public are now quite familiar to licensing boards, and their rulings .;
are uniform: " State policies against . dist:ibution [to the general i.

public} have not been found contrary to requirements for providing ade- ;

quate protective measures for emergency planning purposes." Callaway, .

ALAB-754,18 NRC at 1335, quoting LBP.83-71,18 NRC at 1109., .,

There is no point in compiling yet another record on this well-settled
issue.

1021
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RULES OF PRACTICE: ADNIISSIBILITY OF CONTENTIONS
E31ERGENCY PLANNING: HU51AN RESPONSE
TO RADIATION

Litigation of the general issue of human response to radiation danger,
-

,

with testimony by experts instead of workers with specific responsibilities
,

under the plans, would be a pointless battle between experts, the Inter-
venors' abstractly and inconclusively arguing that humans are less willing -

.;
to face radiation dangers than they are o.ther sorts of dangers, and the''

_' _ ~j Applicant's experts abstractly and inconclusively arguing the contrary.
However, with contentions which focus on the responses of specific

,

'j groups of people with specific responsibilities under the emergency
,.

,y t plans, there is more than mere speculation on which to rest a findingN
about the degree to which such personnel can be relied on in a radiologi-,

, _ ;.,<
, T .{{*? cal emergency. Even more important, it would be possible to determineV

how critical the functions these personnel will be trained to perform are-t T
N 7 -! to the implementation of the plans. Indeed, one possible efficient and

, .

>

[Q ~:q probative approach for the litigation of such specific contentions would
be an examination of the sensitivity of the effect on the success of the'

r.~,"
.

p|ans of less-than-full participat' ion by the specific named groups, and/or*

any provisions in the plans to compensate for varying degrees of non-
participation by those groups.

EalERGENCY PLANS: NOTIFICATION OF
TRANSIENT POPULATION

The emergency plans include much that aims to give adequate notifi-
cation and instruction to the transient population in the plume exposure
emergency planning zone (EPZ). Nonetheless, in the event of an

- j emergency, some members of this population might not hear the sirens,
or know what they meant, or have radios, or be familiar with the roads

, , 3 3;

% q a d i djJ. in the plume EPZ. Thus, these persons might have to depend more on

N.Q%fgg their own resources in finding out what to do than permanent residents
,

of the plume EPZ would have to. Yet, the plans cannot reasonably ae ex-

A ,. @g /"b. Q# q)y,g!h.
.

f$ pected to provide more for this population than they already do. If
,

E e everyone were left to figure out for himself what to do after the sirens

; -: jf gp sounded, and picked up later if he didn't figure it out, there would be,
m. ,,,j in effect, no emergency plans at all. On the other hand, the plans cannot

- "% M j be required to be specific to every individual, or again, there would be
,

> . -Q no acceptable plans at all. What NUREG-0654 calls "a best effort" will~ '
,

~$ sometimes have to do. See, e.g., NUREG-0654, Appendix 3, Section
,s

'1- C.4.d..

. .

4
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EMERGENCY PLANNING: NOTIFICATION OF [.,
,

TRANSIENT POPULATION "

-- p

The phrase, " transient population," which Section IV.D.2 of 10 i' ;
. ,,

,. ,

,

C.F.R. Part 50, Appendix E, uses to define the group for which there is i . ,, .

to be some special means of notification, does not refer only to people

%g@j L .g' '86.
'rc,~ .

7b..
who take up temporary residence in the plume EPZ, as the use of the

y]f , .,
same phrase in NUREG-0654, Section II.G.2 shows. There, many of the

ppQ{; p { , g.
devices suggested as means to notify the " transient population" would ,b. .

j;h.cpply to temporary residents and temporary non residents alike.

4. ' ,J . 3rn',y ;N

h,,..n[h, C 'Qg[jO|1
TECHNICAL ISSUES DISCUSSED: EMERGENCY PLANNING

,

P q' 'l ' . . '!gh. ..
~. ,.

Communications System ... .. . .. . . 1062
?*X~ N'Dedicated Telephone Switch .. . . . 1063

.TOrder of Telephone Notifications . . . . . . . . 1071 . -

Listing in Emergency Plans of Names and Numbers of -

,

1031
~

Offsite Management ... . . . ... . . . . . .

Installation and Testing of Sirens . . . 1070
Effectiveness of Route-Alerting . . . . . . . . . . . . 1071 -

Route-Alerting Sector Maps 1071 i "'
. . ..... . . . . . . . .

Notification of Transient Population in Plume Exposure f -

.

~

. . .. . . . 1034 ! ' . 'Emergency Planning Zone
Adjustments in Size of Plume Exposure Emergency [~ , ,

Planning Zone . .. .. . .. . . . 1066,1069 .

Evacuation Time Estimates . . . ... . ..... . . . 1064 -
'-

,,

Effect of Traffic Congestion Outside Plume Exposure cf. T ~ .~ '. 9,

Mobilization of National Guard . .. . . . . 1073 h
_ J~"Emergency Planning Zone on Evacuation . . . 1065 Pv

'

,

1047,1053 [Human Response to Radiation Danger '
. .. . . m

Letters of Agreement . '

1044 i .. _ ,. . .. . . . . . . .

' 'Self-Reading and Permanent Record Dosimeters for !:'
Emergency Workers . . . . . . .. . . . . . . 1036 ;f ;7

,

Livestock Farmers as Emergency Workers . . 1059 " < -

1059 |
'

"School Personnel as Emergency Workers . . . . . . . .

Potassium Iodide for the General Public . . . . . . 1032
Specialized Plans for Special Facilities 1056 '

. . . . . . ..

.

1023

k



,

.

SPECIAL PREHEARING CONFERENCE ORDER-

RULING ON ADMISSIBILITY OF OFFSITE EMERGENCY
.

PLANNING CONTENTIONS (AND DISMISSING CEPA,
LEWIS, AND WHITE AS PARTIES) ,

9

-

~

This Special Prehearing Conference Order contains our discussions
,

and rulings ca offsite emergency planning contentions filed in the Lim-
,

- .;
erick proceeding. Immediately following this page is a tabular summary.> ,

of our rulings. Following this table are an introduction and our discus--

1

y' y sions and rulings on individual contentions.

:dn :m
''] SUMMARY OF RULINGS.

- ,

y..

'1 l Lewis-1 Denied . 1030' '
... . ... ... . .. .

' ' t 4 j; ., Lewis-2 Denied 1032.... ...... . ... .
.,

L''
' '

White-l Denied . 1034' .. .. . ... . ....
,

'

; t FOE-1 Admitted in Part, Denied in Part' '

] (Considered with LEA-24) 1065... . .

Corr.monwealth-1 Admitted in Part, Denied in Part 1036..

Corunonwealth 2 Withdrawn (Considered with
LEA-23) 1065. ... ...... . . ..

City-1 through
City 9 Deferred . . . . 1038. .. .. . ..

City 10 and
....... . . .. 1039

|
City 11 Deferred

City 12 Deferred . . . . . 1038.... . . ..

LEA 1 through
LEA-4 Deferred . 1041'

. .. .... .. . ..

. . , . - V.-| u LEA-5 arids

7i gjyq, LEA-6 Deferred . 1044. .. . .... . .

M yt s c M,c'EM
LEA-7 Denied . . . . . . . 1044rMW .. ... . .

LEA-8 Denied .. 1047w 4 , . . ...... .

[ d$bh$5hh 1049LEA-9 Denied .. . . ... . . .

gy C.; M _ LEA-10 Denied 1051

* f " j ! O f, # %ofd LEA-ll Admitted . . .. .... . . . .

.. . ... . ...

i 1053 ^

^ x'Q j LEA-12 Admitted 1053. .... . .. .

' nd;m].Q LEA-13 Admitted . . 1056... . ..'

.

,
. N . ' M., . LEA-14 Admitted . . . . . . . . . . . . 1059.....

- - j <, 3 LEA-15 Admitted (Considered with LEA-12) 1053
'

! ' ' .

*M LEA-16 Denied . . . 1061i '.
"

. j.. . . ' .
. .. .. .. ..

- o ri LEA-17 Denied (Considered with LEA-10) 1051'

-

O
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LEA Drills Wi thd ra w n . . . . . . . . . . . . . . . . . . 1062 -.. ;

LEA-18 Denied (Considered with LEA-9) 1049 6.
'

-

..

LEA-19 D e nie d . . . . . . . . . . . . . . . . . . . . . 1062 ;'1 _

'

LEA-20 D e nie d . . . . . . . . . . . . . . . . . . . . . . . . . 1064 i; . J ~ ~.
'

LEA-21 Denied (Considered with LEA-19) . 1062 [ 's . ,i p'C. '..

LEA-22 Admitted (Considered with LEA-14) . . 1059 @3 M-

LEA-23 Deferred 1064 ?175 J u > >.. ................. ...

LEA-24 Admitted in Part, Denied in Part 1065 9*'d?, W o J....

LEA-25 Denie d . . . . . . . . . . . . . . . . . . . . . . . . . 1069 e Y D%3M N;hbENDLEA-26 Admitted in Part, Denied in Part . .. 1070
LEA-27 Admitted (Considered with LEA-13) .. 1056 OENNT*N

:.My$Yh{j|pMV!LEA-28 Admitted 1073. .. ......... .........

LEA-29 and eMPy?u Wp
LEA-30 Withdrawn 1074 *T Q@. . ..... ...... .. .

.
-

- .a
'

'

INTRODUCTION f
h-During the week of March 5,1984, we held a prehearing conference - '

on the admissibility of offsite emergency planning contentions. During 'ki
'

the conference, we heard argument on written contentions which had ' ' ' Sg,

been submitted by several private parties and by governmental - .Ms
'

participants. We now rule on those contentions and confirm the discov- ',Z'

ery schedule arrived at during the conference. 'M
'

The following parties took part in the prehearing conference: The - -

,

; ''
NRC Staff; Philadelphia Electric Company, the Applicant: Limerick - |: . Ypy'NEcology Action (LEA); Friends of the Earth in the Delaware Valley

[?. ' ), I}'y(FOE); Marvin I. Lewis; Joseph A. White; and a group of inmates in .;
the State Correctional Institution in Graterford, Pennsylvania, represent- V ;n '75
ed by their attorney, Angus R. Love. The City of Philadelphia and the J. e ,. ; .&g
Commonwealth of Pennsylvania appeared as governmental participants, !g ~ ^ djas permitted by 10 C.F.R. l 2.715(c). C-

' ''

By letter dated October 21,1983, the Consumers' Education and Pro- ,/- f3.

tective Association (CEPA) had stated its intent to continue as a party n
on offsite emergency planning issues. We ruled that CEPA could con- d''

,

<g

tinue as a party in our November 10,1983, " Order Dismissing Keystone F
. -

.

- Alliance and the Pennsylvania Consumer Advocate" (unpublished), at -

..

1. In our January 30, 1984, Notice of this prehearing confere ice, we ; '
said, at 2, "[alll parties and governmental participants which seek to par- ; < -

,
- ticipate in the litigation of offsite eraergency planning issues are required

to attend." CEPA did not file contentions or attend the conference.
,

Having no contentions remaining in any part of the Limerick operating
; license proceeding, CEPA is dismissed from the proceeding. Tr. 7579. '

.~
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These offsite emergency planning contentions were filed well over
two years after the August 21, 1981, notice of hearing on Philadelphia
Electric's application to operate the Limerick plaat. The contentions are,
therefore, arguably late-filed. Thus, in the light of a recent decision, ,

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CL1-83-19,
17 NRC 1041 (1983), we would be bound to balance certain factors
before admitting any of these contentions, however admissible they ,

[ might be were they not late. Before we consider Catawba further, a
brief review of certain aspects of the emergency planning phase of the'

Limerick proceeding is in order.,a ,"
~ The contentiens before us now are part of a second set - in some re-'

s 9 ', spects a revised set - of emergency plan: Jag contentions in the Limer-
.

3.f ' ' .7 ' , ], . . . ick proceeding. The first set was filed November 24,1981, by LEA,
CEPA, and other participants. That first set numbered 31 and included~ ' :j
contentions on both onsite and offsite emergency planning issues. The

,
,

'

j'

Applicant argued about this first set that since the Commonwealth and9y/ ^,;
.g local governments had not yet issued draft emergency plans intended to

,

4 ~ ' conform with the then newly revised emergency planning regulations in
'

'l 10 C.F.R. j 50.47 and Appendix E to 10 C.F.R. Part 50, we should defer
.

ruling on the contentions. We agreed, and in our June 1,1982, "Special
Prehearing Conference Order," we deferred our rulings. See LBP-82-

- 43A,15 NRC 1423,1519. We proceeded to deal,with onsite issues and
offsite issues on separate schedules, returning to onsite issues sooner,
since we had the Applicant's plan in hand before the offsite plans. Later,
we scheduled the filing of new or revised offsite planning contentions

.

around the Federal Emergency hianagement Agency's (FEhf A) receipt
of draft State and local government plans after review by the Pennsylva-
nia Emergency Management Agency (PEhlA). See our " Memorandum
and Order Confirming Schedules Established During Prehearing Confer-

.

ence," May 16,1983 (unpublished), at 4-5.a
Over a year after we had deferred our rulings, the Commission issued' ;jn

f|i its Catawba decision. It ruled that, in considering whether to admit con-
,,

"

? ,f{i i, ,gip.I tentions filed late because they could not be adequately specific without
39-

?!{ (
'' ~

E- . 3.M , ,4 % d information available only in relevant documents unavailable to the
b N.N2"h; d public until shortly before the contentions were filed, Licensing Boards
V 2.:T . c '' J had to consider and balance all five factors set out in 10 C.F.R..

;) 2.714(a)(1) as having a bearing on the admissibility of late-filed~

%.' i

7 -
. ,

contentions. The unavailability of a relevant document, the Commission..e- -

'!

JM " - N said, could be considered under " good cause," the first of the five

2? factors, but the Boards were not to treat that factor as automatically
,

M''
'; controlling. Carawba, supra,17 NRC at 1045. The Commission went on*

.
to apply its ruling to proceedings on emergency planning issues and

,

'
,

+?
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%

concluded that, certainly, once the Applicant had filed its onsite plan, ,C < ' M. . .',. y*
.

contentions could be based on it, to the extent that it did not depend on T ;~~i-

unavailable offsite plans, and to the extent that it made assumptions t
about the offsite plans. Id. at 1049. At any rate, the Commission said, in- K ,, . . _'

.,

'
.

tervenors were expected to " raise [ emergency planning} issues as early j;7. . x

Y @g / N( .
D . ' ,as possible." Id. at 1050. There was a " substantial public interest," the

)3 P - T;:Commission said, "in efficient and expeditious . . . proceedings." Id. at '-

1048. ? KFCr 4
Arguably Catawba applies here. Indeed, LEA and the Staff do apply . MEJWfQNMWhit, both concluding that on balance, the contentions before us are ad- u.

missible in relation to a balancing of the five factors listed in 10 C.F.R. i .J T:fW'$gjRk
y[%,,'% Q ,g g [ g

{ 2.714(a)(1). See Staff's Response at 3-7, and LEA's February 5,

[
; 1984, Supplemental Filing. We agree with their conclusion. But we wish

to point out that the intervenors did indeed " raise issues as early as 4"> t-%'
possible" (Catawba, supra,17 NRC at 1050), and that the present set of D[ ~'

'' ' "contentions is in many ways a revision of the set fi'ed over two years
ago. Moreover, we deferred ruling on that first set at the urging of the '[ .-

; Applicant, a party very likely to benefit from expeditious proceedings. 'M'

! Consistent with the approach the parties agreed to take toward the first + te
set of contentions, the Applicant, in its answer to these contentions,
quite properly does not mention Catawba in relation to any contention Y.3.cN

'

-

it construes to be about offsite plans. 'W'7 ,

i <
^

'N' A..

- The law which governs emergency planning is rooted in certain Com- ~

! mission regulations and one document of Commission guidance. Section
! 50.47 is the basic text. Section 50.47(b) contains sixteen standards with . f .. me. .'

which all emergency plans must comply. These standards are elaborated [.Q@N[U .
, on in the " evaluation criteria" in NUREG-0654; FEMA-REP-1, Rev.1, M ,<clN.W

%y.20);..j A* ;l
' " Criteria for Preparation and Evaluation of Radiological Emergency Re-

bfIsponse Plans and Preparedness in Support of Nuclear Power Plants c-' - "

. . . ," November 1980. These criteria are intended for use by planners hSp/ 33. UN
in drafting, and by the Staff in reviewing, plans. The criteria are not

%]4 Y
j l yf f

requirements. Reviewers may judge measures other than those the crite- ; 7 ', . . : ,,1
ria recommend as adequate to bring the plans into conformity with the 4 .7,,

,

standards in Section 50.47(b). See Pacvic Gas and Electric Co. (Diablo 4
.

w-

1' Canyon Nuclear Power Plant, Units I and 2), ALAB-644,13 NRC 903, n s-E * "
. 937 (1981). Last of the roots of the law of emergency planning is Appen- b ~~'

I *^ ' ,
dix E to 10 C.F.R. Part 50, which sets out with more particularity than

i does Section 50.47(b) certain standards the Applicant's emergency plans ( *

4 , must meet. ;- ;
Overarching all of these regulations and the guidance given is the rule

in Section 50.47(a)(1), that no operating license will be issued unless I

I -
.

.
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the NRC finds that "there is reasonable assurance that adequate protec-
.

.

tive measures can and will be taken in the event of a radiological
emergency." One difficulty in implementing this standard in operating

.,

license hearings is that a licensing board's findings on the emergency -

plans are likely to have to be predictive. Under Section 50.47(a)(2), the'
- - .

,

'

f emergency preparedness exercises required by Section 50.47(b)(14) are
,

!

"part of the operational inspection process and are not required for any
,

.-
,. ..

,,

initial licensing' decision." Thus, a licensing board's task is very likely to'-
,

- be to find whether there is " reasonable assurance prior to licerise is-
.

+
_

suance that there are no barriers to emergency planning implementation-

or to a satisfactory state of emergency preparedness that cannot feasibly
,

- - s;
Q ? >: + ej be removed." 46 Fed. Reg. 61,134, 61,135 (1981). "Thus, while the ,

1 M. 9.i$ , ' r, plan need not be ' final,' it must be sufficiently developed to pennit the

b:j y|g) board to make its ' reasonable assurance' finding . . ." Louisiana Power
.

*

<,.i,a and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,e. ,

i . . Mf y 17 NRC 1076,1104 (1983).,

} [J,.)2[ h In dealing with a number of the contentions before us, we faced what
4-weyD

'

appeared to be rather early stages in the development of some portions
?? - of certain plans. Since there was every prospect that these portionse

would undergo further development, we could not admit contentions on"
,

.

these portions without risking what might later prove to be unnecessary
, . , .

J .; litigation. But neither could we deny the contentions, given the insuffi-.

<4 y cient development of those portions. Thus, in relation to some
{ * contentions, we found we were in the same position we were in when

we had the first set of emergency planning contentions before us: Fair-,.

ness and efficiency seemed to dictate that we defer our rulings. Our
~

principal aims in such deferrals have been to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation as focused

..% as possible. These aims seem to have been served by our having
.. S , dsM deferred ruling on the first set of contentions. Moreover, we think that

9.E4/FDM these aims are in keeping with the underlying aim of Catawba. As we

dQM@l deal with the contentions of the sort we have just described, we shall bee
' b , ' S Q.3iEp! more particular about our reasons for deferring ruling on them.
..

To be admissible, contentions must be set forth with reasonable

f ~T Tk*. N@Yes?hdspecificity, and with adequate bases, legal and factual.10 C.F.R.
W

.. i
-

k $'M j 2.714(b). '

'

? MM A word on the task we faced in ruling on these contentions: The par-

: [ '.P d ticipants filed nearly fifty contentions; the thirty-five the private parties'

j i % .] filed were especially hard to sort out. Many of them were quite long and

i j. not shaped to help a reader distinguish contention from supporting
assertion, or principal point from minor. Moreover, this disorder withini >-

-1 individual contentions often obscured the order among contentions. We
|

. ,~;-v.
-
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'

found the prehearing conference useful - and LEA's contribution to >

that conference particularly so - in putting the contentions in more .

order. Because the conference clarified many of the contentions, and be- . . . ,,
,

cause LEA simply changed some of them to a degree, LEA's original ,

filing is not a reliable indication of the present intent of the intervenors. If % . g . ,q

'

Therefore, the original filing must be construed in the light of our dis- p ,a ,-Yq
cussions here of individual contentions. To clarify individual contentions ?? J _' - 'V'

and bring out the order among the contentions, we discuss some of E d. ' d id

NMN~hh|~p/p
jM- them out of the numerical order LEA gave them, and we take care to

f%fpoint out relations among them of similarity and analogy, of general and

Q' t yrd;E, WfWge,g " 7'..particular, and of logical dependence.
Our task has not been made easier by the Applicant's having objected y, ..

ifbh7'?U@Q.to the admission of each of the contentions. With nearly lifty contentions
| ': ' " W "on so complex an undertaking as emergency planning, that the Applicant
!.could not bring into focus one admissible contention seems to us not

quite credible._We have, nevertheless, attended to the Applicant's argu-
ments with care, finding some sound, others not.

We define four terms here as they are used in this Order. Commission
law on emergency planning distinguishes between the " plume exposure !

pathway emergency planning zone" - a roughly circular area with a [
radius of about 10 miles - and the " ingestion exposure pathway [ ,

,

emergency planning zone," another roughly circular area, but having a -
b. (
-

radius of about 50 miles. The names of these zones accurately indicate
Fwhat the protective measures for the respective zones are designed to

prevent. We shall refer to the zones by the expressions, " plume EPZ" i
'

,.

[N - W ; '(-W -2.
:. s :and " ingestion EPZ." Counties which overlap, or are contained in, the ,

v .SJplume EPZ are called " risk" counties,.and counties which lie outside
the plume EPZ but are s:ated to support the risk counties in a tadiologi- k.;<

h.[/f ',
" !,i{'

cal emergency are ca!!ed " support" counties. E' ,
_

"

G. % n. ' ' ,yqc ,- %
3

SCHEDLLE 1 JR THE CONTENTIONS OF THE S- . - ~ ' ,f
GRATERFORD PRISONERS |1 Y . ,.3! -'

, . - ,
j' . . . .

Eighteen inmates of the Graterford State Correctional Institution in .;&'

r;

Graterford, Pennsylvania are represented in this proceeding by Angus ;b /
'

,

R. Love, Esq. of Norristown, Pennsylvania. They were unable to present . '

contentions during the prehearing conference because the separate
*

_

emergency plan which the Commonwealth has drawn up fnr the Grater- - 5
, '

ford prison cannot yet be made available to them, even in draft form. -

'The plan is subject to review by a number of organizations seriarim.
including the Department of Defense and the National Guard, and that

i
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review is not yet complete. Tr. 7581. Moreover, agreements on certain'

questions of security are yet to be worked out. Id.
While the Board is concerned that counsel for the prisoners be provid-

ed adequate time to examine the plan, we must also avoid needlessly
,

-

'' prolonging the hearings at this late stage in the operating license

*
,

proceeding. Therefore, we order the following: The Commonwealth of ~

Pennsylvania is to make available to counsel for the Graterford prisoners
~

'

,

some form of the emergency plan for their prison as soon as possible.. .

i The form of the plan the Commonwealth makes available should be,

- -
- 1 close enough to the final form of the plan to give the prisoners adequate

j grounds for deciding whether to file contentions, and if so, what
*

' ]$
. contentions; we recognize that the details of the plan will not necessarily

be those that will exist at the end of the long review process. Tr. 7582., "
, gj We further order that as soon as the Commonwealth has provided the

- M, y prisoners with some adequate form of the plan, the Commonwealth
@j . -

-

, 0.f inform the Boari and the other parties that it has done so. Unless the.'

ar 6 ,- yM plan is far larger than there is now reason to expect it to be, the Grater-

f. f ^ ~ 4; j 4 y~. ford prisoners will have 20 days from the time they receive the initial
- ; form of the plan to file contentions. The contentions are to be received

by us and the Applicant, NRC Staff and the Commonwealth on the
twentieth day. Other parties may receive the contentions shortly
thereafter. Tr. 7582-83.

We encourage the Graterford prisoners to discuss and attempt to
. resolve with the Commonwealth, and any others involved, their con-

cerns about the adequacy of the Graterford plan. If, after examining the
plan, the prisoners either have no concerns about the plan or, having
concerns, are able to come to agreements with the responsible bodies,
we ask that the prisoners inform us of the outcome. Tr. 7583.

. ,.

< I y Ni' LEWIS-1'*
.,

+ ~ Nf 9/9; c
J.) j d $ g 4' Intervenor Marvin I. Lewis filed two contentions. The Staff and the

C~d,;HMf?yg[j
rey - .; My Applicant oppose the admission of both contentions, and we rule that

p $;*.P4 ; neither is admissible. We discuss Lewis-1 first. It is arguably a late
4 onsite emergency planning contention, and the Applicant so argues. Ap-

.

'
,7,.

wg - ;: | plicant's Answer at 50. We, however, ground our ruling, as the Staff-

' ~Y [Ml does its opposition, on the contention's lack of bases.
'

, * Q' 4 Lewis-1 has two parts, the first of which is that reactor operators-

' ''
should not have to make contact with cffsite management before declar-'( <

,

"
.

ing an evacuation emergency, for in certain emergencies, time would be
/ji too precious to spend calling offsite management.'-

.

! ~_|

,
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",Mr. Lewis is in error in this part of his contention. As the Applicant y
'

points out, offsite managers do not have to be called before an emergen- 3 'J,
* 'j

cy requiring evacuation is declared. Under Section 5.2.1.1 of the Limer- '1 ', . .
- 4

'

ick Emergency Plan, the responsibilities of verifying that an emergency
'

^) ,

exists, classifying it according to level, and notifying offsite organizations . p JX _. ., ;. y .

Q'fgjy|'J.Q,belong to the Interim Emergency Director. This office is held by the
Ms_J'N . , biShift Superintendent, or his alternate, the Shift Supervisor, both of*

ip:M2MW?Ne:t y 'jp5 gwhich positions are filled 24 hours a day at the plant. Applicant's ,

FaAnswer at 50.
The second part of the contention alleges that because the plans do ,iM#$h.[k.f$

not contain the names and telephone numbers of the offsite managers NW;f.d.ig
QgthMbyy}('cwho are to be called in an emergency, there is no assurance that the

d@Qg4My;hg].;g;
gplans can be implemented. The heart of Mr. Lewis' concern, as he ex-

*'
pressed it during the prehearing conference, is that if the plans do not .-

4contain the necessary names and numbers, those names and numbers
'

#M'might not be any place where the pecple who would need them could
'

find them. Tr. 7591. He added that if the people who would need them
" formally had a procedure that spelled out which senior management 9:- -

offsite and which numbers to call before they could do anything, then
. - +% ' .

. .

"
. (hel could not have an objection." Id. !-.

Such formal procedures do, in fact, exist. The Commonwealth says ir l' Y -

that the needed names and numbers appear in the standard operating $
' WL' ' 'N'

procedures for the Emergency Operations Center and in the duty offi-
' ''

cer's instruction and contact book. Tr. 7592-93. The Applicant adds that
. ~

. ,

[$<fg. . e4y.;; ,the names and numbers also appear in the implementing procedures for .,

the onsite plans, copies of which, with the names and numbers blacked

%y;. . W N(j[p
- Mout, the Intervenors have had for some time. Tr. 7594. Thus, all who
Qg[~

:
need to know those names and numbers have them, and thus, by his

7,, . -own account, Mr. I.ewis can have no objection.
'

[ g f h: y :'' -It is worth explaining why the names and numbers of offsite manage-
l. O e; . ' - >ment are not included in the emergency plans, and are blacked out in

6;I [S '
'e .*-) ''~*the Intervenors' copies of the implementing procedures: As the Appli- a

E' ils i
;

cant points out, the NRC requires that the phone numbers be kept
N -iconfidential, for if they were not, members of the general public could -,

use them to frustrate, inadvertently or deliberately, an emergency I [[[
~

response. Applicant's Answer at 50-51. See Generic Letter 81-27, from iM f.9- - 'o

Director, Division of Licensing, Office of Nuclear Reactor Regulation ;VJ .

* '

Ouly 9,1981). In addition, these names and numbers may be subject to a%~ i ~-'
-

relatively frequent change. It would be counterproductive to include ; ~..

such changeable information, requiring updating, in the formally issued
and widely distributed emergency plan. [ -

.

.

_;.

'

.
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; LEWIS-2

Lewis-2, LEA-14, and LEA-22 all deal with the distribution of potassi-
- - um iodide (KI), a radioprotective drug; but since Lewis-2 makes a '

broader claim about K1 than either of LEA's contentions make, and
,

''

since LEA-14 and 22 share concerns other than KI, our treatment of(
Lewis-2 has little in common with our treatment of LEA's two -

. ,

' - contentions, and so we shall discuss them later.
KI is a blocking agent: By being absorbed by the thyroid, KI keeps' ' -

~ , ' , I radioactive iodine 131, which could be released in a reactor accident,,

' .' from accumulating in the thyroid. KI thus protects one organ against
,

E,.
,,

j. ,, ! one radioisotope. The Commonwealth's emergency plan do s riot call.

. ;w., J for distribution of KI to the general public. Mr. Lewis contends that.

1,4 Jf% everyone who lives within 50 miles of the plant should have KI on
. #-g s ; .': ":. .M* c s hand, and know how to use it, before Limerick begins to operate. Tr.
M nD O 7595. In calling for distribution of the drug before plant operation, Mr.

, j'||w " . a#;:.Osh Lewis relies on the following FDA statement: "An important factor in-

7 Zrf 7 R.1 ' obtaining satisfactory blocking of peak radioactive iodine uptake is thee sy..w" temporal relation of stable iodide administration to radioiodine
exposure." FDA HHS Publication 81-8158, March 1981, at 2. Mr.
Lewis contends that distribution at the time of an accident would be too

, late for satisfactory blocking.
'

-

Besides the FDA publication, Mr. Lewis cites no bases, but the follow-~ .
,,

'

ing portions of Section II.J.10 of NUREG-0654 are relevant: State and'
-

..

.( , local organizations' plans for the plume exposure EPZ shall include:

'p "" e. Provisions for the use of radioprotective drugs, particularly for emergency
workert and institutionahzed persons . . whose immediate evacuation may be,

, , ,
infeas,ble or very difficult..

. . _ f. . lard] the method by which decisions by the State Health Derartment for' $PMds'f|d; " administering radioprotective drugs to the general population r: made dur.ng.

NfdMW M an emergency .

k'4% '

g ;Mf'c[h@ :j The Staff, the Applicant, and the Commonwealth oppose this
fjgE contention. We deny it. The Applicant argues that no NRC regulation or

%@bk. k.Mj){dQL guidance requires distribution of KI to the general public, and the Staff
,M Q 3.y9 argues that the Commonwealth's present plan - the full particulars of

1.m g . - T sG] which were not set out at the prehearing conference but which includes
~'% ' yy|4,pf3 tj distribution of KI to emergency workers, though, as we noted, not to

. -| g . , y. d the general public - is consistent with the guidance in NUREG-0654, *s
.

..'.,.'.d j { II.J.10.e. f., quoted above.
.

L>
.

.
.;. f

*
.w ^t j

+ ' .'. ' ?.

;,

,i.
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, r.s. ,

} . wy. ,
'

i . * 8 . ?!N sMore important than what the opponents of the contention say about I ( " jN $;what is required is what they say about who requires it. The Common-

~

wealth says that FEMA leaves it to the States to decide whether to dis- F ; ~ 2;cf;.'M,
tribute K1 to the general public. Tr. 7596. The Applicant goes the next !-;iJ% TNsn-

it. k'. . ) -'

~jf ,9e,
{g.Q.

step and claims that distribution of KI to the public is " wholly a matter4

of individual State determination," and "therefore . . . beyond considera- -

tion by this Board." Applicant's Answer at 51. The Applicant cites no :y ggMAqauthority, r
.

lt is well established that neither the Commission's regulations nor t 5 *

the guidance in NUREG-0654 require that radioprotective drugs be dis- -

m. c
tributed to the general public. See, e.g., Union Electric Co. (Callaway Nv R.g f<

MPlant, Unit 1), ALAB-754,18 NRC 1333,1334 (1983). Indeed, FEMA f ]ggtgg.
%

guidance leaves to the States the responsibility of deciding whether to e
ye%Mkdistribute K1 at all, even to emergency workers. Id. at 1335. ~

On the other hand, it is equally well established that licensing boards 6 .4 % ^ f[.
; - - necessarily looking more to the Commission's requirement in 10 Q>@' W

+'

C.F.R. l 50.47(a)(1) that there be reasonable assurance that adequate
' W '

protective measures will be taken in an emergency, than to FEMA guid- @* W:4P #'

| ance - may rule on, and have ruled on, the reasonableness of a State's w s a
decision not to administer KI to the general public. See Id. at 1335; the g e gp "

'

case it affirms, LBP-83-71,18 NRC 1105 (19E3); and the cases cited J "W
I there at 1109 n.13. Mr. Lewis would have us do likewise. Tr. 7599. W, S ?'

However, we decline to do so. Since the accident a't Three Mile Island 4'D' ' "

! Unit 2 in 1979, several licensing boards have compiled full records on T W3 M4
^'

/p.j - p%the costs and the benefits of distributing K1 to the general public. See, ,,

g W4:heph;M@
! e.g. Callaway, LBP-83 71,18 NRC 1105. We note that the earliest of

7'$#these records concerns the Commonwealth's policy and is to be found,
hefMf$$fittingly, in one of the decisions in the Three Mile Island Unit 1 Restart

Proceeding, Metropolitan Edison Co. (Three Mile Island Nuclear Station, %kf"!.WXM
8 h **$ $ tfUnit 1), LBP-81-59,14 NRC 1211,1663-70 (1981), decision on appeal,

,

j d Wfh@NNE.p".:
ALAB-697,16 NRC 1265 (1982). The testimony of the experts in these
records is becoming repetitious, and the reasons behind State policies

k ,W %@ ;f
Yagainst distributing KI to the public are now quite familiar.to licensing

( w; 'M-: boards. The most recent listing of those reasons can be found in

| Callaway, ALAB-754, supra. Most important, the licensing boards' rul- p . . ;$'# s
#* W '

! ings are uniform: " state policies against . . . distribution [to the general f P' ' .

public] have not been found contrary to requirements for providing ade- 9* ..G. .',

{ quate protective measures for. emergency planning purposes." Id. at ..

f
' -

v-
> '

1335, quoting LBP-83-71,18 NRC at 1109. Mr. Lewis has given us no -
- .

,

reason to think we should make a different ruling. We see no point in ; -

| compiling yet another record on this well-settled issue. p '.
_
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. Lewis-1 and Lewis-2 having been' denied, Mr. Lewis has no conten--

. tions remaining in the emergency planning phase of the Limerick
'

' proceeding. On March 14, 1984, Mr. Lewis filed a " Motion for New
,

A Contention Based on IE Notice No. 84-17." This motion is denied, as - -

will be set forth in an order to be issued soon. With that denial, Mr.
: , - f ..e Lewis has no contentions remaining in any phase of the Limerick pro-'

'

'J -|

_ ,_,,i' ceeding and is thus no longer a party in this proceeding. Mr. Lewis may;; .

Q file objections to, or appeal, this Order; the procedure for doing so is set
W i out in the last section of this Order.%,

' . ,!j ,,

: . ;, .. ;_

^ 7 ,', '_' q @N
. WHITE-1

h h,$T * Y:2

h y Y. 7 H [ j.3
This contention, which we rule inadmissible,' brings into focus the

|Wfggp F- n ',
limits of what emergency planning can da. Mr. Joseph A. White con-

ff]&@iVa , $]d
$ tends that the plans do not provide adequate notification, shelter, or,.

d evacuation to employees of moving companies working in the plume
igpf . . ..M exposure EPZ (such as himse10, or to other people in similar situations,

' "Q;sh" 7j for example, people delivering goods in the plume exposure EPZ, or
"'!

,,
truckers and tourists who pass through it but don't spend the night. Mr..

~

.; White contends that he and such transients might be in places within
| the plume exposure EPZ which the sirens designed to give early notifica-

1 tion of an emergency could not reach (Tr. 7601, 7612); that even if,,

_ . 9,yp '.| these transients heard the sirens, they probably would not know what
#

the sirens meant (Tr. 7601); that even if they somehow knew, many ofg.' ,i
"'

them would be without radios and so would not know what action to-

""

take (Tr. 7602,7612); and that even if they had a radio, or found out by
other means what action they were supposed to take, they could well be

'

,; * . unfamiliar with the roads in the EPZ (Tr. 7603). Among the bases Mr.
'y. ~

White cites, the one which speaks most clearly of people in Mr. White's

$d$D[W ;.;j situation,10 C.F.R. Part 50, Appendix E, Section IV.D.2, says, in part,udQ ifds (j "[sligns or o'ther measures shall also be used to disseminate to any tran.
a

NM5: W ~-;;|I (;~.@ ! sient population within the plume exposure pathway EPZ appropriate in-

y?$4 [f. y f*7Gh,6d
R- formation that would be helpful if an accident occurs."

QM - The Staff and the Applicant oppose this contention, for similar
M reasons. The Applicant argues that the sirens will cover as large an areaNf,pyWjf, within the plume exposure EPZ as is physically possible - 100% of it -

;M. j 'M a probebly (Tr. 7606) - and that if from seeing large numbers of people
'

~
,

'[ .% ; j taking protective action, a transient person such as Mr. White describes
| did not figure out what was happening and seek advice, local authorities .

- would find him and help him on their final run through the EPZ. Tr.
'

7605-06. But, the Applicant's main argument is simply that in the. .
'

emergency plans such people are given the same protection members of
,

,

..c .? ,
.-

* * ' "
,

c 1034,n ,
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the general public are given, and that nothing in Commission law re-
quires that Mr. White's group be given special tr:atment. Applicant's' y
Answer at $2. In particular, the Applicant argues, the bases Mr. White ig;&ff m4

.

cites do not require such special treatment: . For example, though the 7 ? * " y . ..; f

D)NN2[itS -g @|f|fh
.[4$'yF*basis quoted from above, Section IV.D.2 of 10 C.F.R. Part 50, Appendix

E, gives special attention to measures taken to inform a '? transienti
,

population " it is referring only to people who take up temporary resi- p;; 'pdQ
Mdence in the plume exposure EPZ. Applicant's Answer at 52 n.99.

_

( .;3
*

We doubt whether the phrase, " transient population," is to be 30 nar-
.

rowly construed. NUREG-0654, Section II.G.2 contains the passage we p y<
1 ,

quoted from Appendix E of.Part 50, but expands on it by giving as. ;. $pg@,Mii examples of acceptable measures, " decals, posted notices or other p .

@h'kMC *
N M,%%means, placed in hotels, motels, gasoline stations and phone booths."

Some of these measures would cppear to apply to people in Mr. White's
situation and to the other sorts of transients he identifies, as well as to : y;

;

people temporarily residing in the plume exposure EPZi .7
Nonetheless, we agree with the Applicant to the extent that we find g

no basis in Commission law for requiring that the groups Mr. White
identifies be treated in some way other than the way in which they are al- M
ready treated in the emergency plans. If everyone were left to figure out ,;.

for himself what to do after the sirens sounded, and picked up later if he , *-

; On the other hand, the plans cannot be required to be specific to every ;,.
'[didn't figure it out, there would be, in effect, no emergency plans at all.;

.,

*individual, or again, there would be no acceptable plans at all. What . ', v.'

NUREG-0654 calls "a best effort" will sometimes have to do. See, e.g., pM& , :. .
p@gg h .

'g."NUREG 0654, Appendix 3, Section C.4.d. Mr. White has identified a
group of people for whom best efforts are likely to be adequate but may y<

not always be so, and yet are all that can be required. Already the plans ggp ;'
include much that is aimed at transient populations. For example, notifi- Q4g'

cation by siren is provided for the whole plume exposure EPZ;informa- 4K;y
'',

tion on the meaning of the sirens and advice on appropriate action in an Rx ''

j . *.y '%g .$'
"emergency will be in public phone books and in brochures distributed to ,

*

hotels, motels, state parks, etc., in the plume exposure EPZ (Tr. 7604);'

.

* " 'more information will be available by radio on the Emergency Broadcast
j System. Mr. White says he would like to have the information in the

' -

s

brochures to complement the information on radio (Tr. 7607), and he r.'

;

points out that his work doesn't take him to hotels, nor even often L.
; where decals and the like will be posted (Tr. 7607-08). Businesses such ;; .

as the one Mr. White works for may notify the Commonwealth that they |' '
' -

would like the information contained in the brochures, and the Com- ,

monwealth will make it available (Tr. 7609). j.,

| V
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tnf . Beyond this we don't think the Commonwealth can go. Neither we
~ nor the parties have been able to imagine how the Commonwealth could-

a
,

,

> . , compile a list of businesses which are not located in the plume exposure

^ " .
'I' EPZ but whose employees often work there. The class of such businesses *

*

~ is far too open.. .. m,#.. ^

Because we have' declined to admit Mr. White's contention, he is no.'
>

M N ^ -)..h; ' . ,' longer a party in this proceeding. He may, of course, appeal our ruling. -

v .1 ' ; Y
~

.

But regardless of the outcome of any appeal he may make, we note here
.)M[.. the quality of both his prepardion for this proceeding and his participa-a

47'( ' R;,j tion in it: Throughout the long prehearing process.he has been, ~.

. - T;.. , ' concise, thought-taking, intelligent, aware of the factors relevant to his.

15[M9M j@ f:[' contentien, and attentive to procedures. We believe Mr. White's interest

q , T f i ~ .]f. ~ in this proceeding would be to some degree satisfied, and LliA's partici-

,f . p, #@yM sistance to LEA's able representatives to the extent they are mutually
/ f. 7 pation in the proceeding benefited, were Mr. White to render some as-!

"

,9 ?J{MpAj willing to do this.
g ., . 9 ,3-

W. "c |:.W j
4/@cisw/W l'' COMMONWEALTH-1
{' |

,

'
, _

As we note below in discussing LEA-14 and LEA-22, the Common-6

.i wealth's emergency plans call for providing dosimeters to all emergency, .

.

-| workers. LEA-14 and LEA-22 contend that dosimeters should also be), 9

-! provided to two segments of the general public which under some cir-
- 4 cumstances could become, in effect, groups of emergency workers.,

.
,

- - Commonwealth-1 contends that the emergency. plans must include ar-
-

rangements for the procurement and distribution of both self-reading<, -
,

and permanent record dosimeters to every offsite emergency worker.. . ' *

Discussions are going on now between the Commonwealth and the Ap-_ . . ,,

~, plicant on arrangements for procurement and distribution of dosimeters.
*

a

1.nx ^NNryd The principal question in those discussions apparently is who will buy
@ .g NU d the dosimeters. Tr. 8167. In efTect, then, the Commonw:alth is contend-
NNYDh$d ing that the emergency plans must record the results of the discussions

hk b Jhdh it and the Applicant are having. The Staff would admit this contention.

2M g& M ,hg3'he phd
The Applicant would not. We, modifying the Applicant's argument,

$W admit the contention only as it applies to self-reading dosimeters.,

,%s @ .' An earlier case in which the Commonwealth participated, Metropolitan
''

M Z ix' -, NRC 1290 (1982), partly controls here. There the Commonwealth had
' P Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-698,16,

7?-
~ ' '

: _.

'

asked the Appeal Board to rule either that predistribution of a permanent.

!* record dosimeter to each emergency worker was required by the Com-.' ,'

. mission's regulations, or, that the regulations did not so require but that
there was no reliable evidence of any alternative means of radiation

3,
.

n,
.

' '
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|- exposure control that would assure the safety of emergency workers. Id. ' g ',. ' .2
' at 1296. One of the principal bases for the Commonwealth's claim was -' ; " ; ,' '

' ' ,.
,'N

the following sentence from NUREG 0654, f II.K.3.a: "Each organiza- -

' tion shall make provisions for distribution of dosimeters, both self- y|cl. g

reading and permanent record devices." & %- .i
The Appeal Board ruled that, although permanent record dosimeters DE.N;. T .

[% UAA * <. ';| k" 'i,.$
- would be a "useful added measure of protection for emergency workers" -

(Three Mile Island, ALAB-698, supra,16 NRC at 1301), no regulation
mandated the use of dosimeters of any sort (Id. at 1294), and that (q.e, ' g :,Q

tF.A:ry@f .. @U4Qpermanent record devices would be required only if they were necessary
k

YjUMM{$&
to reasonably assure the safety of emergency workers. Id. at 1299. The

);!'$Appeal Board then concluded that the Commonwealth's plans for the

QQ{[4{- .,[distribution and use of self reading dosimeters were " sufficient to assure
reasonable protection for emergency workers (id.), and, therefore, that g ',y,,g #g m - ..~'' *' '*

permanent record devices were not required. Id. at 1301.
#'

No one has argued before us that the Commonwealth's plans for the i-

distribution and use of self-reading dosimeters are materially different -
-

from what they were in Three Mile Island. Therefore, we think this
Appeal Board decision compels us to rule that the Limerick emergency ,

plans need not include arrangements for the procurement and distribu- .

F - '"tion of permanent record dosimeters. If permanent record devices are
~

not required, then neither are arrangements for their procurement and _;

distribution. - **

The Applicant argues that Three Mlle Island compels us to make an -(|,. _ ,
analogous ruling on self-reading dosimeters, but the Applicant is ignor- ,-

'

ing that the Appeal Board rested its decision on the adequacy to workers' 3_ N,QQ .q g
safety of the plans for the use of self reading dosimeters. The Common- ( . Oft u 4OMb'

d;@[h@Nt0W
wealth argues that Three Mile Island says only that predistribution of Nk $.[,permanent record devices is not necessary, not that planning for their

de :procurement and distribution are not. Tr. 8164, 8167-68. However, we
think the Appeal Board ruled more broadly. When discussing the ade- M8'3E Q.
quacy to workers' safety of the plans for the use of self-reading ,Myhgg[.h.9
dosimeters, the Appeal Board decided nothing about the virtues of ;4 ' ' : gg Q' -:,

predistribution, but only that the absence altogether of permanent p< ' u ' ' ,
-.

_

y
'

record devices is not likely to compromise the safety of emergency ;

workers. See Three Mile Island, supra,16 NRC at 1299-1301. i, ' . ' -
_

The only issue which remains under Commonwealth-1 is whether rea- ,' ><'*

sonable assurance of the necessary supplies of self-reading dosimeters re- k

. quires that the Limerick emergency plans include arrangements for the [ . L ,$ ,
procurement and distribution of such dosimeters. The Applicant implies

*
.

that the discussions now going on between it and the Commonwealth t
reasonably assure the necessary supplies. We, however, rule now, as we '-

~
.

1037
.
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shall analogously elsewhere in this order, that the plans must show'

.
either that the necessary supplies are in place, or that the mechanism for
acquiring and placing them exists. It is not clear that either of these re-

- quiremer:ts has been met. Therefore, we admit Commonwealth-1 as it
,

applies to self-reading dosimeters, but we hope that the discussions be-. ,
- tween the Applicant and the Commonwealth will make litigation of this

,.
*'

. issue unnecessary.
. .

(Commonwealth 2 has been withdrawn. See also LEA-23 below.)
, . , ., -

,

,

I --

'

CITY I THROUGH CITY 9, AND CITY 12 --

s-; a,

>
.. . . .

j The City filed twelve " Issues of Concern." Ten of them deal with pro-'
.

.

, - ., Q J) tective measures which the Commonwealth's emergency plan would re--

~ ~~~'3 quire for the ingestion EPZ in a nuclear emergency at Limerick. At the
6A ,;M/ prehearing conference, the City and the Commonwealth asked that we

'

N ei defer ruling on those ten, to give the discussions which have been going"
w.

' - " ' / % on between the City and the Commonwealth more time to bear fruit.
'C Tr. 7972. The Commonwealth said that the additional time would be,

useful for two reasons: that the discussions required the participation
,

of several State agencies, and that the filing the City' had made in reply
~

to the Applicant's and StafTs responses to the City's filing ofissues had
,

furthered the discussions. Tr. 7975-76. Both the City and the Common-a

j wealth were confident they would come to considerable agreement in
) the discussions.<

j The Staff and the Applicant opposed deferring ruling on the City's;

!
' issues. The Staff argued that since the parties had come to the prehearing

| conference prepared to discuss the City's issues it would be more effi-

;]-
cient to have rulings now, and that those might help narrow the scope of
the discussions the City and the Commonwealth were having. Tr.

..njg 7973-74. Trying to stripe a balance between efficiency and encouraging,. .

n .;y g negotiation, we at first < ecided to hear argument on the City's issues but>-
,.

, f, igg defer ruling on them umi" after a status report on April 23. Tr. 7978. We
,

..

?;.3/gg thought it unlikely we cculd rule on the contentions soon at any rate,..s?

. of ' t /. and the Commonwealth represented to us that some of the City's issues'

. ' v. f*j might well be settled before we could rule. Tr. 7979.
,

.1 However, later in the week of the prehearing conference, it became
f '7N clear that the time we would have given to hearing argument on the'

. 3 City's issues was more pressingly needed for evidentiary hearings on
other matters. April 19 was established as the date for receipt of the,

report of results of the negotiations. Tr. 8154-55. (At the City's tele-
phone request, on April 18, the Board extended the receipt date to April

,-x 23.) We suggested that interested parties might want to take part in the
, ,

,

1038 .
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continuing discussion of the City's issues (Tr. 8155) or keep themselves

- K
.;-

otherwise informed of the progress of those discussions. Tr. 8157.
i

.
;j w. .

CITY-10 AND CITY-11 ' Yyy.

,.
. , a/ g . . .a

procedures (IP) rather than the Commonwealth's plans. We did hear ( ' " h Y$
'

These two of the City's issues deal with the Applicant's implementing : .

ff%4
argument on City 10 and City-ll, and at first intended to rule on them [ , f7flge

.g'when we ruled on the bulk of the emergency planning contentions; but Qvy)E e j e .'at the close of argument we decided to defer ruling on these two of the hH A

City's issues also. Tr. 8151. D C .'I ' F ML

h: h~ '_[,[@i.h '
[City-10 and City-11 together assert that three of the Applicant's imple- <

I' ". dmenting procedures are unclear on some important matters. IPs 318 and
"~ '

319 set out procedures related to calculations of radiation exposure
Qi 'caused by ingestion of contaminated water and fish. City-10 asserts that ,.

IPs 318 and 319 do not say who is to perform the calculations, for under ,. ,

the heading " Responsibilities" in those IPs there appears only the word
_

!"None." The City also claims that IPs 318 and 319 do not provide for
notifying downstream users of the water should it become contami- [ ~

nated. IP 287 sets out procedures related to notifying downstream users ! ,m

of the Schuylkill River should it become contaminated, but City-ll as- f 6J
serts that this IP should specify what level of contamination requires .

,,

notification. [
The Applicant argues that City-10 and City-ll are late-filed onsite [

emergency planning contentions and that the City is, therefore, obliged | . ~ .u F

M , ' ~ ~ ' @7.;
1 ''Wto address the five factors 10 C.F.R. i 2.714(a)(1) requires licensing c

N..boards to consider before ruling on the admissibility of late-filed
* - Mecontentions. The Applicant also argues that under Waterford, supra,17

' N.li ~NRC 1076, the contents of implementing procedures, being highly
[J V%detailed and related more to emergency preparedness than to the sound- '.-

i ' 'dNness of the emergency plans, are not to be litigated. Id. at 1106-07. Last, 7

speaking to the merits, the Applicant argues that IPs must be read in the N ., . ., f N '
context of other planning documents, and that if IPs 318,319, and 287

- ""c
* ~

. I %y.are so read, it will be clear that the Limerick Dose Assessment Team is
assigned the calculations in IP 318 and 319. The Applicant assetts that ;,,

the Limerick Dose Assessment Team is fully aware ofits responsibilities
' ' '

under IPs 318 and 319. The Applicant also argues that the notification '

procedures the City says are missing from those two IPs are set out in IP
~

287, and that what the City says is missing in IP 287 will be found in IPs ;

210 and 312. The Staff argues similarly about City-10, but, for no stated
reason, would admit City-11.

1039
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On February 28, 1984, the City replied to the Applicant's answer, al-
| though we had not invited reply * In its reply, speaking to procedure,

the City addressed the factors we must balance before ruling on late-filed
,

' *

= contentions and argued that Waterford had ruled only that IPs did not
'# have to be final before a idensing board could! authorize a fulbpower*

'

, operating license, not that fps did not have to be clear. Speaking to the
merits, the City replied that if the Limerick Dose Assessment Team was' ~~

. to do the calculations described in IPs 313 and 319, then underihe head-

[ s[ _
/ Assessment Team" instead of "None," and that ifIPs 210 and 312 clari-

ing " Responsibilities" in those IPs, therk should appear "Linierick Dose
> ~;i>!

,

p .' . . , f.| ' fy IP 2S7, they should be listed as references in IP 287.
/ D'L,-1 We had hoped that the Applicant and the City could come to some'

'.~ ['[ 7 agreement on these apparently minor points of draftsmanship even as

p'sa. M.y' j we were hearing argument oiCity-10 and City-ll. C{n the one hand, the
"

changes the City sought were' minor and, according ,to the Applicant,.

m,

ff ' ] :-
' were accurate reflections _ of the facts. Tr. 8146. On the other hand, al-"

$(U$ yR: though the City is right that implementing procedures are important,

4f //< and that those to whom responsibilities have been assigned must know
~' of the assignment (Tr. F149), we are inclined to think that the changes

,

the City wants do concern the sort of detail Wa:erford says shotild not_ y4 3
bog down hearings (17 NRC 1107), and that at this level of detail,

,
C U

_
,

. 7%g whether the Applicant made the requested changes or not, it would be

M. j g%g free to make even larger changes later, even after the hearings were
~

n :,y over. e
-jya Nonetheless, the Appliemt sticks to the position that the changes'are '

not necessary and that they clarify nothing, and the City continues to -s e

^'

think that the changes are important enough to be litigated if necessary.
We defer ruling on City-10 and City-ll. We will rule now neither on ~

u,

. . 'u the merits, nor on whether these two issues are late filed, nor on wheth-
_- b .gehQ er Waterford pirvents us from considering them. Instead, the City and

. '[hE
hggg the Applicant are to try to come to some agreement on these two issues

f g@MM, and to include in the status report on the discussions between the City
pN '6h 3 '? and the Commonwealth due on April 23 a report on the discussions of

Oh8k@%% these two issuey. Tr. 81J4. Vie note that Waterford would not necessari'y.
N $ fid

.

dgd.p@.; g keep us from ruling on these two issues. We do not read Waterford top
say that everything which appears in an IP is thereby beyond litigatioif *

'9 7 : y' @ p j but only that a certaid. level of detail, a level entirely appropriate to IPs,

jig is. We wish it to ba clear that we are not urging that the discussions of
,

-~ .~

}def(.y h
r ,J' t *ordmarily such an umnvited reply would raise proceJural ditTiculties. but when it concerns the admissi.

,,

'- bihty of contentions we have no strong objection to receivmg it. Moreover, the Commonwealth, ad._

Jb ,- least. has found the reply helpful. Tr. 797& Howeser, parties should seek leave in advance. even if only(

/ Ps I,s.) e N by telephone, to file such a reply.rpya

, .
,- +3 ,
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these two issues have any particular outcome other than a resolution of bg ^],g p
the issues. W 9 4' ..%gwy m;,;- . :

_

. jk: :1|; yf f'. x
LEA-1 THROUGH LEA-4 Q$!k'. M ' Ok r wmx ye. -

usangdf.e#.. In LEA-1 through LEA-8, LEA contends, in a variety of ways, that Q
b y@i

.

&V c?',1Mthe emergency plans for Limerick do not meet the first of the planning
Me hq.standards set out in 10 C.F.R. i 50.47(b). That standard, Section

50.47(b)(1), requires that the responsibilities for emergency response g g;
have been assigned and that the primary response organizations have cw e. p g
enough staff to carry out their assigned responsibilities. LEA-1 through ;, JSpi

LEA-4 are based, in part, simply on the fact that officials from-the F - .Y
(.j; g gpicg . h.county level down have not yet formally adopted the plans which apply

to them. LEA 1 contends that the responsibilities outlined in these
,

plans have not yet been assigned because the plans have not yet been W~ *-W ..

' '

adopted. LEA 2 contends there is no reasonable assurance that organiza- . ,

tions from the county level down, the municipalities principally (Tr. _.
7665-66), have enough staff to carry out their tasks under the plans.

_

Here LEA rests in part on the practical proposition that officials are not ~

likely to adopt plans they haven't the staff to carry out. Tr. 7667. Ap- I. W '

pended to the contention are several tables from the Municipal Radiolog- , n ' |[ "

ical Emergency Response Plans showing not only that the municipalities
'have unmet needs, but also that they have not yet determined the ;

'

extent of their unmet needs. The contention is not that a certain task

3[$b[gyYdMg Q ,b
Lwould require more staff than the planners think it would (Tr. 7668), 7 jpd#but that, however many people the task may require, unadopted plans

%6sdfor which officials don't yet know they have the staff do not provide rea-
ONT$b

@$f j.9)UQih
sonable assurance the necessary staff will be available.

SLEA-3 contends that the plan for Montgomery County, a risk county,
is unworkable without aid from Bucks County, a support county, and

N'l A V tih~?
'

9kb9 ~C^..$pE';pk4that since the Bucks County Commissioners have not yet adopted the .

plan designed for them, there is no reasonable assarance that the plan -f *
,

for Montgomery County can be implemented. LEA-4 makes the analo- 687 a! , '

.

gous contention about the reliance of the plans for Berks and Montgom- Qg ~. ( , f
ery risk counties on the plan for Lehigh County, a support county. In p G 2, -

n,

these two contentions LEA is not. claiming that the plans for Berks and k' ',; -
-

.,

Montgomery Counties are deficient for depending on support from
[i. , -

-

"

Bucks and Lehigh, nor that there is any deficiency in the Bucks or
.

'

,

Lehigh plans themselves, but only that, even if Berks and Montgomery
.

-
'

j

had adopted their plans by now, responsibilities under those plans still
could not be said to have been assigned, for those plans allocate some

.

1941
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*
support responsibilities to Bucks and Lehigh, neither of which has adopt-
ed any plans.

We asked LEA to show us more precisely than it had in the exhibit
which accompanied LEA-3 what responsibilities the supporting counties

*

had which, if not performed, would leave a great deficiency in the Berks
and Montgomery County plans. Tr. 7675-77, 8051. On March 14, LEA

. filed papers which show to our satisfaction that Berks and Montgomery -

.

would rely a great daal on Bucks and Lehigh in an emergency. For.
,

instance, Bucks would help Montgomery with traffic control and trans-
,

portation of evacuees, provide medical support, and manage reception., - ,

''I
'

~

centers. Lehigh would, for instance, be prepared to receive 8,200 stu-' '

;c_ . ;f dents from Berks and Montgomery if they had to be evacuated during*-

, - .. } school hours. In responding to LEA's March 14 filing, the Common-

T.,
. '. ?

wealth'says that LEA identifies no deficiencies in the plans of the sup-"'

,

i porting counties (Commonwealth's Response to LEA's March 14 Sup-

a di plemental Filing, at 4), and the Applicant says LEA has not shown why
-

. ~d it would want to litigate the matters listed in the filing (Applicant's
'

7]j'
Answer to LEA's March 14 Supplemental Filing, at 8). True enough on-

both counts, but we didn't ask for a list of deficiencies in the plans of"# '

'

the supporting counties.
'j The Applicant opposes admitting any of these first four contentions.

The Staff would admit all of them. The Commonwealth has expressed.

no opinion on the admissibility of LEA-1 and LEA 2 but opposes admit-
ting LEA-3 and LEA-4...

The Applicant's first argument is that the incomplete, evolving state
of the plans, which makes the Board's findings necessarily predictive,
also makes adoption of the plans pointless until the plans are more'

complete, and thus " dictates" that the Board's findings be made before
the plans are adopted. Applicant's Answer at 1011. The Applicant
points out that PEMA procedures, in recognition of the evolving state

L'D,i of the plans, do not call for formal adoption of them until after the exer-

^' {N|
C

,

.. h ci:es required by Section 50.47(b)(14) to test the plans and the readiness
.

E-S of the organizations with responsibilities under the plans. The exercises-

4 JO ' are now scheduled for July 1984. Tr. 7659.'-

9 k k ?! The Applicant's second argument against admitting any of the first%.s

'C four contentions is that, whatever the timing of adoption may be, LEA .
'' '"

has neither alleged any particular deficiency in the plans, nor given any""
. <

V reason to be concerned that the plans will rv t be adopted. The Common-"
.

\ ? wealth argues the same about LEA-3 anc : EA-4. Commonwealth's Re- .

' '
sponse to LEA's March 14 Supplemenu Filing, at 4. We infer that the

,

Commonwealth would argue the same about LEA-1 and LEA 2. If, the
Applicant argues, at a later stage in planning, some deficiency in the

.
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plans or difficulty in getting them adopted should come to light, LEA 4e>
could move to reopen the record. Tr. 7657-58. E,4g '%

% g f r. z . . ,
. LEA-1 through LEA 4 are good examples of the kind of contention y

on which, fairness suggests, a Board should defer ruling. Nothing g g, . .
.~." dictates" that we make our findings on emergency planning before the Egg 9. I

plans are adopted. The record' appears to show that PEMA does not re- fjj-'t $ 7 g,.

quire formal adoption of the plans until they are otherwise ready for 7.CM
?.h"Bk$ Sp; yreview by FEMA (Commonwealth's Response to LEA's March 14 Sup- ;

piemental Filing, at 4), which is sometime after the emergency 7th lW yb
h [ 7
d gMg.E[: d(i

exercises. On the other hand, PEMA leaves local organizations free to
adopt their respective plans before the exercises, with the understanding

hg@ Q
-

'MM.that the results of the exercises may call for changes in the plans. Tr.
i4%g%. p'M7658-59. Moreover, the Commission's regulations on emergency plan-

ning foresee cases in which adoption will precede a Board's findings. Sec- ?b4' ; '
''

j -

tion 50.47(a)(2) says, in part, "in any licensin; proceeding, a FEMA ' S-f ' ,

finding will constitute a rebuttable presumption on questions of adequacy
,. .

J

and implementation capability." Since under the procedures of some I . d
states, among them Pennsylvania, plans are not submitted to FEMA for h -

formal review until after they've been adopted, the quoted passage im- a |
~

plies there might be proceedings in which a Board, making its findings , cw o
''

, . _ ,

after FEMA's, would be making its findings after the plans were y; _~ >

adopted. To admit these contentions now might be to burden the pro- " > ;,
ceeding with litigation which, as LEA readily grants (Tr. 7647, 7665,
7674) may prove unnecessary. Indeed, we think that something short of i '

formal adoption could make the litigation unnecessary, for according to - .6,~ ,

N U $ P .. h, *,<f H
! the way we construe these four contentions, LEA seeks no more than

$hMP
-

| reasonable assurance the plans will be adepted. Tr. 7672. That is all we

'y;%qs _ H-
,

t g' '

| would seek. .
' 'J - -On the other hand, to deny the contentions is premature also. At the

moment, LEA may have nothing very specific to point to as a reason for hf.h]d.f}
thinking that some organizations might not adopt the plans which apply lin 3; ' Tfg' f:R
to them, but according to LEA, neither are there grounds for rasonable *>'G[. ' * : , y ' G,(.'

9kassurance that all the organizations will adopt their respective plans. Ac- ,

cording to LEA, the plans are too sketchy and many of the organizations b W .- - '

for which they are being written are, as yet, little invol.ad in filling f . , . ' , ,.
'

them out. Tr. 7645-46, 7659. It might turn out that after the plans '

became more complete, some organization, seeing more clearly what- i'F
was expected cfit, would refuse to adopt its plan.

* '

Our deferring ruling on LEA-1 through LEA-4 is, we think, in harmo- -
'-

ny with the Appeal Board's treatment of a similar situation in Cincinnati
,

Gas and Electric Co. (Wm.11. Zimmer Nuclear Station, Unit 1),
ALAB-727,17 NRC 760 (1983). There, in an initial decision, the

-
.

1943
,
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-
.

-Licensing Board had determined that the incomplete state of arrange-'

ments between a risk county and a support county for the evacuation of
. schoolchildren did not provide reasonable assurance that the support

,

county could, or would, help. The Licensing Board granted the interve-
' '

. nors a nght to a further hearing, without showing of cause, on this and
related matters. The Appeal Board affirmed this aspect of the initial'

,
' decision. See id. at 772-74, 776. "In our view, the gaps are simply too

- I '" ; | large to leave to a license condition to remedy. The intervenors must be
g afforded an opportunity to test the revised plans in an adjudicatoryJ- ,

W . .A hearing." Id. at 774. Analogously, the gaps here are too large to permit
'

j,. . i us to deny the contentions at this stage, or, on the other hand, to admit
* *" ; them. Therefore, they are deferrett. The parties shall exchange and dis--

/ , .N . + ;; cuss changes to the status quo and file appropriate proposals for further-

; . J !*- .i consideration by the Board, as it becomes appropriate to do so.. . -.m e,o
,

, y 3, . . q-

9 \,, i Y LEA-5 THROUGH LEA-7
,

. ~;
I 'u?d Common to these three contentions is a concern with the letters of

*
' "

agreement which NUREG.0654, II.A.3 puts forward as instruments by
' which to satisfy Section 50.47(b)(1)'s requirements that responsibilities

be assigned and the necessary stalT assured. LEA-5 contends that some-
. times when the plans should mention letters of agreement, they do not.

' ]b , In such cases, LEA claims, the plans don't even say that the letters are
*

. ''i1 to be developed. Tr. 7677. Since the plans sometimes do say that such
- d letters are to be developed, LEA infers that when they are not men-

' "i~ tioned at all, it may be that the planners think none are required. Tr.
7684. LEA argues that, in such instances, there is no reasonable assur-'

,. ,.,

g; , ,. 5 ance of enough staff, and thus no reasonable assurance the plans could.

4% a be implemented. Tr. 7678. LEA-6 contends that even in the cases of let-

[g,$ h yP%M
ters which the plans speak of as "to be developed," there is no reasona-I

. %g27W/71
ble assurance that the planning standard in Section 50.47(b)(1) will be

.,

met, for it is not possible to say yet whether the letters will be adequate.
,, jI G Tr.7679.

g| "yy,Mihy[Mm Ft>*h-h m. y
. LEA-7 contends, finally, that the existing letters of agreement are, in

fact, not adequate. LEA cites as an example the " Statement of Under- .

s7 / p C .'! standing" Berks and Chester counties have worked out with the South-
'

.

' / f6$i#C "1 eastern Pennsylvania Red Cross. The Statement, LEA claims, " fails to
, Gj J ^ mention any problems caused by a radiological emergency " LEA claims ,,,

Y q
~ 7 '

that letters of agreement should take into account, should " resolve" -
LEA doesn't say how - what it calls "three issues": that there may be

j'I volunteers who would risk injuries not caused by radiation, but not inju-
,3 ries which are caused by radiation; that radiation injuries are not covered-

,

&
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by regular insurance policies, and the Price-Anderson Act limits a licen- .jtL ' |3, - -

see's liability for damages stemming from a radiological emergency; and [e f 20 ' - 7 '

. 7.9i > '

that since the area affected by a radiological emergency is greater than * :

f @* $$d $ ~$s -
the plume EPZ, the families of volunteers who live outside the. plume-

.;,
EPZ but in the affected area may want to evacuate, and thus may force i dL#sM(gNy $jQthe volunteer to choose between one duty and another. Without such

- letters, LEA argues, responsibilities have not been assigned and staff :. ,,Qfd& [ f g
assured. During the prehearing conference, LEA made clear that 4;g * t w;g;
throughout these three contentions it is speaking ofletters of agreement - -. ' Aj;4
with organizations, not individuals. Tr. 7682. The parties agree that t W'oh
Commission law and guidance do not call for letters of agreement with [- c Mhdy

p $hindividuals. '

LEA 5 through LEA-7 are analogous to several other contentions: - gp
ggggy;[A fQin LEA-1 through LEA-4, LEA grounds its claim that Section y

A 7 f .;. y50.47(b)(1) is not met on the fact that the plans have not yet been
U M C( Q" % ' -

''

adopted; in LEA 5 through LEA-7, LEA grounds the same judgment -
on the absence of what LEA would consider adequate letters of F d' . , cf '
agreement. LEA 7,8,12, and 15 all make claims about human response ;6- %i ; ,.
in a radiological emergency, and LEA-12 and LEA-15 also discuss letters e m< ze

k 7 M,b[M ';N._
of agreement. We shall be more particular about the relations between
LEA-5 through LEA-7 and these later contentions when we rule on the T

[?. d i'? 9later contentions.
..#

'
The Applicant and the Staff object to admitting LEA-5 through

LEA 7. Judging by a PEMA action we shall report later, we infer that i , [[ .a ; ' :'

$@N;N-l{h@n
''

the Commonwealth would not admit LEA-7. The Commonwealth has '

Nnot said, nor can we infer, whether it would admit LEA-5 and LEA-6.
We defer ruling on LEA 5 and LEA-6 and deny LEA-7; in opposing M ,g$g

~

?@fy$$(h[hk@N
% $F$v.LEA-5 and LEA-6, the Applicant argues that the very existence of the

plans, and their submission to PEMA and FEMA, reflect cc,mmitments

R M g [f %[ N
by the planning organizations to implement the plans, and that since-

$dLEA offers no reason to think that these organizations will not honor

M.hM[;y@
yg?_ ytheir commitments, it must be presumed they will. Letters of-

;Qagreement, the Applicant claims, only confirm these unquestioned
[.2];gdcommitments, and thus the absence of, or incomplete development of,
fw v mh m@y w

~ . ,

these letters presents no litigable issue.
As support for its position, the Applicant points to the Appeal Board's i; 56: MN.

|' O'<r,' Ytreatment of a similar situation in Waterford, supra,17 NRC 1076. ;/,

O 2 'oThere, risk parishes (counties) were negotiating, but had not yet signed, -
.

letters of agreement with neighboring parishes for vehicles and drivers. " w. Yi'T.

ing parishes had the necessary resources. Apparently, there was no ques-
. ;# ~CNonetheless, evidence adduced in full hearing showed that the neighbor- *

.,
~

. -
,

tion that the neighboring parishes intended to provide these resources to -

| ,.,, -

1945 .

.

.

4



. , _. . . _ . - . _

.

4

~

. , ,

W

, ,

.

~A

&

L. the risk parishes. Id. at 1105. The ' Appeal Board affirmed the Licensing
Board's ruling that the absence of finalletters of agreement was not to

,
. be litigated but could be dealt with by a license condition which required
that there be such letters before a full-power license was issued. Id. at . . .

I105-06.
The Stati objects to admitting LEA 5 and LEA-6 because the Staff i

, ,

thinks these two contentions duplicate, though it doesn't say exactly .DT -

how, LEA 1 and LEA-2. We note in passing that although LEA-5 andY

LEA-6 are, a.s we;have said, analogous to LEA-l_ and LEA-2, they dor

not duplicate them. The Commonwealth, though not saying whether it
would admit LEA 5 and LEA-6, points out that some organizations are8f -

not required to be parties to letters of agreement, organizations of full-C. * i

time police or firm being examples. Tr. 7682. Under NUREG-0654,
,

c
"

,
,

II.A.3, which I . a guidance on drawing up letters of agreement,.,

" written agreemDms un organizations whose " response functions are- -
.

f 6. covered by laws, regulations or executive orders . . . are not necessary."
,

.

,

We defer ruling on LEA-5 and LEA-6. The parties shall exchange and" - ~ -

j -f ' ,j discuss changes to the status quo and file appropriate proposals for fur-
.

'
'

ther consideration by the Board, as it becomes appropriate to do so.'2
Again, LEA has little basis for these contentions other than the uncer-

.

tainties that still surround the plans. Ilowever, those uncertainties make'

it difficult to rule that there is reasonable assurance that those organiza-! - -

tions which should be parties to letters of agreement will be. On the'
-

record before us, it is not even clear yet whether the lack of mention of
e

i
' letters of agreement at certain places in the plans is significant. These un-

,

certainties highlight an important difference between the situation here
|

' and the situatiori in Waterford, the case on which the Applicant relies. In
Waterford, the Licensing Board and the Appeal Board had a full,'

;
evidentiary, record on which to base a judgment that capabilities and'

commitments were assured, and that any work which was still to be"[ ' done to make the letters of agreement final was purely formal. We,'

g. , m.

H., U
'4~ ,. however, have no such record..?, .

LEA-7 merits different treatment. LEA's claim that the letter of agree .

: .

- ment between the Red Cross and Berks and Chester Counties " fails to
h MN DM M, mention any problems caused by a radiological emergency" may.mean
p g. ~ C'@ [d simply that the letter fails to mention nuclear emergencies. If LEA's

'

;e ~ claim means this, it is not correct about Berks County. As the Applicant'
--

r''' ~7'*ji points out, the letters between the Red Cross and Berks and Montgom-
!~ ( $j ery Counties expressly refer to " nuclear incidents." The agreement be-

*

tween the Red Cross and Chester County is less explicit, but we cannot'

attribute much weight to a concern that the American Red Cross, an or--

- ganization which has demonstrated in a great number of different kinds
-

t

k. e
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of emergencies its abilities, and which has experience with radiological . J. ~,
emergency planning at more than one nuclear power plant, would not be c.

'

h;;
r

- adequately prepared with resources and staff to fulfill its obligation to
provide support, particularly when such support would be primarily out-

'

>
*

... . -

side the plume exposure EPZ. Moreover, we note that both FEMA and - .> "?' Z;Q y Q .
PEMA have approved the agreement between Chester County and the JK;.4.;g %.y/.sRed Cross as it applies to the Peach Bottom Atomic Power Station. Tr. $p ~ '?
7707.

N:w ,:? [' . *[
-

j.hi h >,t[However, LEA clearly wants in these letters of agreement more than

y'pk Mbthe plain mention of nuclear incidents. In its written contention, LEA
M 6 $,y f f q gapiwanted the letters of agreement to " resolve at least these three issues,"

namely the factors - which we set out earlier - involving human re- hgf? Q)
sponse in radiological emergencies, insurance coverage for radiation " kMy *Q
injury, and the desire of the families of emergency workers living outside n' M
the plume EPZ to evacuate. We agree with the Staff that nothing in be,'7'- ?,
NUREG-0654. II.A.3, the Staff's guidance on letters of agreement, re- ' .K 'i -

quires these letters to " resolve" these factors During the prehearing '

conference, LEA said that it sought in the letters of agreement nothing i~ .

more than assurance that "everybody has agreed to and understands h2 +4

what their participation involves." Tr. 7706 It is not the burden of the ,'m ' ''

_

letters alone to provide such assurance. That assurance depends on the (, - .;
~planning process and training programs in addition to the letters of '' - a

agreement; the letters are only required to be summaries of the ' - '

, ..
commitments. [, . 9x, . . C..,

.. w

LEA-8 b hJm F mal;*. M

k|ygEgNQ$fJeqf%Mcpin LEA-8, LEA con. ends that the emergency plans are based on false f .

assumptions about how emergency workers, both voluntary and 7 gh'Mi b 4 ;
hN.f

h[j,{$
professional, will respond in a radiological emergency. LEA cites tes-
timony in the Three Mile Island, Unit 1, restart proceeding (TMI-1) by y&; |

MJg,;,; p 4:,$Mr. Lamison of PEMA that some professional people did not carry out .

their responsibilities during the emergency caused by the accident at 4 - U,
ligy,C ?;' lit!difi ;TMI in March 1979. See TMI-l Restart, Docket 50-289,' Tr.17,826. . ;.

L;%j 9 y A Q( ]Q.t ' sLEA also cites testimony in the same proceeding by Kai Erikson that
,

emergency workers "would regard their real job as tending for their ;

families." Id., ff. Tr. 21,686. Unless,- LEA argues, the plans are based on ,y, '' ;
"

true assumptions about how workers will respond in a radiological ' f,

emergency, there is no reasonable assurance that the requirement in Sec- {'. , 6 :|F'
.

-

*
'

tion 50.47(b)(1) that there be adequate staff to implement the plans will [,,
'

-

,

be met. i:

} ( '

'

[, .

.o.,-,
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This contention is analogous to LEA-2. Both contentions argue that
.

there is no reasonable assurance of enough staff, but LEA-2 argues from
the fact that certain plans are not yet adopted, while LEA-8 argues from
what LEA asserts to be the reliance of the plans on false assumptions. -

'

LEA 8 is also analogous to LEA-7, which is also concerned with whether.

enough staff will be available. LEA-7 argues, in part, that existing letters

,' q
- of agreement do.not adequately take into account human response to -

,

, !j danger from radiation; LEA 8 argues that the plans themselves do .not
5: ;? do so. Finally, LEA 12 and LEA-15 make the same claim LEA-8 does,

,

n' but only about schoolteachers and staff, and school bus drivers. The Ap-, 1~ . < , ,' . .

% [c II. l
.I plicant and the Commonwealth would deny LEA-8. The Staff wobld

.I f admit it. We deny it.'

.'WM Both the Applicant and the Commonwealth view this contention as'<

J merely a general and speculative attack on the training programs. See/
'V.Ad the Commonwealth's response at Tr. 7716. The Applicant is confident'$f^'

s

]1 that the training program will adequately inform workers about their re-~

. . .
w.J sponsibilities and the conditions under which they may have to perform',W, -gg them, and will identify workers who would not perform their'

'

responsibilities. The Commonwealth argues that TMI-l Restart testimo-
ny by its witness, Mr. Lamison, about the behavior of seine professionals
during the accident at TMI was not meant to be applied to all plants, but

,
that it was meant only to support improving emergency planning. Tr.
7715. The Applicant alleges that responses of emergency workers during''

W the site emergency at the Ginna facility near Rochester, New York, in
February 1982 provide good evidence that the improved emergency
planning has proved effective. Applicant's Answer at 22 n.39.

Putting these arguments on training aside, we deny the contention be-

, ,

cause of its lack of specificity. The contention is so general that we
'

cannot imagine how litigation ofit would be fruitful. LEA says it would.

< j Qg litigate the general issue of human response to radiation danger, and pre-
* J Tc sent testimony by experts, not workers with specific responsibilities

; &j ' ; Mg . under the plans. We foresee a pointless battle between experts, the Inter-

; . gg ' venors' abstractly arguing that humans are less willing to face radiation

Qe .g/Mr,Q dangers than they are other sorts of dangers, and the Applicant's experts

J'.T' Y # M Q ; W abstractly arguing the contrary.

4 % 14 The Staff claims that litigation of these issues can't be anything but .
'

-

@y:]j
abstract. Tr. 7719. We disagree, and so does the Commonwealth. Tr.

f 7717. We admit LEA-12 and LEA 15 below because, although they* * .;

raise the same issues, they focus on specific groups of people with specif- .

ic responsibilities under the Limerick plans. Thus, arguments in litiga-.

tion of LEA 12 and LEA-15 can be more than merely speculative The- ,

parties could, for instance, examine the planned role of the specific'

<
.
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named groups, and assess the significance and sensitivity ofless-than-full /' *"%o-

.

. response by the groups on which LEA-12 and LEA-15 focus. [' 3.%: , ''i
p a 9 ,,i., & .

%u a.;.,g.w n
t:.

LEA-9 AND LEA-18 ML,4' 729

M@$y$WfMTQ.
M%9.%i-

A principal focus of each of the contentions LEA-1 through LEA-8 is
' '

the requirement in Section 50.47(b)(1) that there be enough staff to . 5% '7y M QL.Q["M
-

implement the plans. The principal focus of both LEA-9 and LEA-18 is
kgQi whether there will be enough resources, especially financial resources,

[[3 Mkggto implement the plans. LEA 9 asserts that the plans do not provide rea-
sonable assurance of enough resources. LEA-18 is more specific. It as-

fM*qgMj:j 'tk.9r,ig
ygs, .

serts that the plans do not provide reasonable assurance of enough a<

h h,'y' 3 E | ? : #[g d $
resources for the training programs described in the evaluation criteria
in NUREG-0654, ll.O.4.a. j. LEA 9 also mentions training, but only.

tangentially, when it says that the phns make no provision for financial '_ 'j*~~

; assistance from the Applicant for training and resources. LEA-9 then - e.c ._'

cites Section 50.47(b)(1) and thus shows that between them, LEA-9 t.'
" ''

3. and LEA 18 treat the absence of assurance of funding for training as a !
'

failure to meet both the requirement in Section 50.47(b)(15) that train-
. |'. .J, .,

< ing be provided, and the requirement in Section 50.47(b)(1) that the 'i / - a-

Q Rey ,| A '
necessary staff be assured: Where there is too little funding for
training, there will be too few staff, is the implied argument in LEA 9, g. i.

which is thus analogous to LEA 1 through LEA-8. But the main argu- i.g gj.; ; '
I ment in LEA-9 is simply the general one that there isn't assurance yet cC 4^^ '

W
- o[7,7N

of enough funds to implement the plans. -

It may appear that LEA-9 and LEA-18 together contend that the Ap-
plicant is required by law to help make up shortfalls in the funds and
other r'esources of State and local organizations. LEA-9's' remstk that ij@g@@g3$4@' pgJ
the plans don't provide for financial assistance from the Applicant is

dy.;pgGlygb'Q. :.Q.

echoed by LEA-18's quoting the following sentence from NUREG-0654: y3
; "If State and local governments lack the capability and resources to ac- Q Q .' 4 y y y.t '

,

s

b ,N ;% -, MyQ.4
| complish this training, they may look .a the licensee and the Federal
j government (FEMA) for assistance in this training." II.O.4.a.-j., n.2. b .- '?-
[ However, LEA-9 cites another passage in NUREG-0654 which shows p$ Mh''-
j that the Applicant is not required by law to help make up these t e ' w r C y w ,>
L shortfalls. Section 1.G in NUREG 0654, at 25, says, in part, that funding C$..jd M.f-

.

and technical assistance '"must be discussed bstween the individual h7 U ' #7|M "
! nucitar utilities and the involved State and local governments," and that ,..y',

. . . .' '' . W7,"the nuclear utility may have an incentive based on its own selfinterest*

l as well as its responsibilities to provide electric power, to assist in provid- ~ v-
#

; ing . . . resources that the State and local governments may need but are
.

themselves unable to provide." If it is assumed that LEA has read this n.,

1
-

i. ~ *
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passage which it cites, then LEA-9 and LEA-18 must be construed to
.

contend not that the Applicant must help make.up shortfalls in the
' resources of other organizations, but that it should. This construction of

_ s

.

LEA 9 and LEA-18 is confirmed by what LEA says about certain discus- -"
-

sions between Chester County and the Applicant. On February 5,1984,'

-2 -'' ' -'
'

LEA'provided us wit'h copies of two letters from Chester County to the'

;
-.~ Applicant, one dated September 22, 1983, the other July 25,1983. The .'

3- ,, ;E letters report how much the County has spent on emergency planning
.

.

for the Applicant's nuclear plants and list unmet needs. The earlier- e.. .

' y f", . M J '', . letter urges that the County and the Applicant discuss ways to reduce

' ' . . . . ' the burden on the County. Of these letters, LEA says, "we think that,

. ,

_;J d frankly, what we are seeing is no resolution . . . . The County . . . says,
,.

|};,t,-
<

. . . we don't have the resources . . . [T]he position of the Applicant
.

W 7 :a
s .

seems to us to be, well, it's your responsibility." Tr. 7724. LEA wants!: WF .

7'',i.[' the Applicant to break what LEA thinks to be a deadlock."

ii 7 , 'Mi . Both Staff and the Applicant object to admitting LEA-9 and LEA-18.

E~ ,1 The Commonwealth has taken no position on their admission.' We deny
' 'j

n-L . A1 them both. Both the Staff and the Applicant point out, of course, that' -

the Applicant is under no legal obligation to provide resources to organi-I %
' '

4

zations who need th'em but don't have them. The Applicant also arguesi- > - -

that LEA has alleged no specific deficiency in the plans, and that the'
s

plans state that training will be provided by FEMA, PEMA, they a;
7 Applicant, and the risk counties. The Applicant also reports that in a4 ', ."

letter dated February 1,1984, the Applicant agreed to provide Chester .

!
, ,

County some of the services and equipment it still needs.'"
>

,

LEA might well think that it has alleged a specific enough deliciency
; in the plans, namely, that they have no provisions for financial and

other assistance from the Applicant. However, if the lack of such provi-
sions were in an absolute sense a deficiency - and we do not decide

." { 3
*

'd that it is - we know of no law which would empower us to remedy the>4 @p deficiency. Certainly the advice in the passages quoted fromO? m ,

W p;s- 9 NUREG-0654 does not amount to such a law.C

M' As an alternative to litigating whether the Applicant should provide
I @ M C C' ,} @[

..- ,

certain resources, LEA wants to litigate whether the plans could be im-

Qd'J piemented in the absence of needed resources. Tr. 7725. It is clearly

$ g g [9 ;i | [
:

I: y !;M W impossible to litigate so general a contention. It is, of course, possible to 1

have litigation on a specific unmet need. LEA-II, for instance, which,

; _ , [[ ']i;
O ,# f

q we admit below, alleges, with names and numbers, that the school dis-, ' '
4

'fd tricts don't have enough buses to evacuate the schools in one lift. But
.

a *

LEA-ll is far more specific than even LEA-18, which alleges nothing'

b' ] more than a lack of assurance of resources for training; it speaks of no
. . ,

'

, .
.

,

' e
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i
particular plan, no particular training program, nor any particular ..

shortfall. - ' ~
'

-
<

It might even be possible to determine whether Chester County could -
-.

. do without the needs it listed as unmet in the letters LEA provided us, - ,

,'both of which are now over six months old. LEA would like to litigate - -
'

that much at least. Id. But such litigation would be broad and unfocused, E i . ,

and at best would be premature. Chester's lists were in no way final. k; , w' Y " , V
I' ~l'TThey were items (of varying importance) in the normal give and take of ~
$ f a No. D hthe planning process, in which a county takes stock ofits resources and

then decides whether it can make up the shortfalls and, if not, whom it .- 1 % ')[de.12 ,, ~
* ~~

, .

i; g[i,
will ask for help. As we have noted, the Applicant has agreed to meet
some of Chester's needs. Moreover, the Commonwealth apparently is L,*j '~ 6; q ..

* f7i v -yet to be drawr, into the process fully. The Commonwealth says that '

PEMA will help local governments meet their needs (Tr. 8089), but
' ,

.y , ~ ,3
that PEMA depends on being told by the local governments that they y
lack specific resources. By the time of the prehearing conference, the

.

Commonwealth had not been informed of many of the needs LEA 1 .

labels unmet in the material attached to LEA-10. Tr. 7731.
We' note, finally, that a local government has the power to say that it

,

doesn't see how it can approve its plan unless certain resources are i-
provided it. ' '

,

LEA 10 AND LEA-17

Of all of LEA's contentions which are responses to the uncertainties .-

that still surround the plans, LEA-10 and LEA-17 are the most general. W '' ,4

We deny them.
, _ , .

LEA 10 claims, simply, that because so much in the plans is marked . T,.( J,. n*

" .'"to be developed," there is no reasonable assurance that adequate pro-
tective measures will be taken in the event of a radiological emc.rgency. ' I.

~ *

LEA-17 contends that the municipal emergency plans contain many '
' -

errors, contradictions, and omissions, and that although some of these ie
..";

s
shortcomings are not by themselves significant, taken as a whole, they N '

raise doubis that the municipal plans can be implemented. Attached to [ . /: C 'a, ,; 3

LEA 10 are several pages of items marked "to be developed" in the U - :v
plans, and attached to LEA-17 are several pages ofitems LEA alleges to b

' I

be errors, contradictions, and omissions in the municipal plans. As legal (O
bases, LEA-10 cites all the Commission's emergency planning standards F *''

.

and guidance, thus implying that the plans as they stand meet none of p' .

the Commission's planning standards or evaluation criteria. In a similar
,

vein, LEA 17 cites the two most general regulations,10 C.F.R.

;-
,

1951

_
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'' ''

.
} 50.47(a)(1) and (2), and one of the most general pieces of guidance,
Section I.J in NUREG-0654.

The Staff, the Applicant, and the Commonwealth all oppose the ad-
mission of these two contentions. During the prehearing conference, it
was LEA 10 that most inclined us to consider deferring ruling on some- , .. .

of LEA's contentions (Tr. 7747-50), and we are deferring rulings on
LEA-1 through LEA-6, and LEA-23. But we can only deny LEA 10 and -

'

LEA-17. We see no way to litigate these contentions, either as general

,

propositions, or as collections of specific ones, each one about a specific
item on one of the many pages attached to the contentions. As general

;- - propositions "[t]he plans are too undeveloped to provide reasonable
- assurance of adequate protective measures," or, "[t]he plans cannot be''

implemented because they have too many errors and omissions" -1

,

neither LEA-10 nor LEA-17 can be litigated, for a judgment that a p an
' '

| is too undeveloped or too error ridden must rest not on how many
,

items in the plan are still "to be developed" or are incorrect, but on''
,.

j which items are still to be developed or corrected, whether there are''

-

|
obstacles to the development and correction of those items, and what

i the obstacles may be.
Therefore, if LEA 10 and LEA-17 could be litigated at all, they could

.,

only be litigated as sets of specific allegations. However, were we to liti-'

gate every item, even every sort ofitem, listed in the many pages LEA .

, ,

i attached to these two contentions, the litigation of the two would know,

no bounds. The lists on those pages could no doubt be shorter: Some4

of the items in those lists are clearly too detailed for emergency planning"

litigation, but as to the many other items in those lists, it appears that
LEA has made no attempt to distinguish the significant from the

.

insignificant. At the prehearing conference, LEA requested an oppor-
tunity to make LEA 17 more specific. Tr. 8071. We granted the request
and asked LEA to choose from the lists attached to LEA-17 those items. 2

n d LEA thought to be the most significant ones not covered by LEA's
j other contentions. Tr. 807172. We also asked LEA to try to find time to'MLi,'5 discuss those items with the other parties. Tr. 8072. However, on March

-.
,

_ q. ft Tib,j 14, 1984, LEA merely resubmitted a large, unorganized (by significance

n or otherwise) list of what it called " examples that are typical of the kinds
? d y? ''

''

. c %nid of errors md omissions LEA has found" in the municipal plans. LEA .-

14 1" should have told us exactly what it wanted to litigate. Therefore,
~

! , 7.g .
LEA-10 and LEA-17 are denied for lack of basis and specificity.

o la*' ,,
,a, .
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LEA 11 t>.4 '

g.
s q.f.a
VJ. e.,p"' p .

Contentions LEA-Il through LEA 16 have as their main concern the j,,i P ';;
- protection the emergency plans provide students and staffin schools and g ~.

,

' + V -,
day-care centers. We admit most of these contentions. 1 , U K. .5

LEA II, as explained at the prehearing conference, alleges that the i. P
@h;d' , f;'p PG..plans for the school districts in the plume EPZ - plans which under

PEMA regulations cover both public and private schools - contain in- MzO/D ', ~ ~

sufficient information to reasonably assure that there will be enough '/ g / Q y y, -

buses to evacuate the schools in the plume EPZ in one lift. The plans Mo M''. A% gghh'fr *k.h;4 kthemselves call for evacuation in one lift. LEA appends tables to the
contention showing what LEA claims to be the numbers of buses the .V T ,. W V

kN['Ef G"h ~ -
M@$school districts in Montgomery County need but don't have. The Appli-

cant claims there are errors in the tables. The Staff and the Common-

y,y(L' ' 'wealth would admit the contention, the Applicant would not. Since the '# Vi .
'"

County plans refer to unmet school bus needs as needs "to be -

developed," LEA-ll~could be viewed as a part of LEA 10, which alleges .

that all the plans are too undeveloped to assure that adequate measures I~ ~

would be taken in an emergency. LEA-10 was too general to litigate.
~

*L

LEA 1I is not, and we admit it. f

The Applicant argues that there is no reason to think that an adequate [ e,g ',
"

number of buses won't be found as the plans become more developed, I:
and therefore that there is nothing to litigate, "as long as the mechanism fV
exists for obtaining that number of buses when the time comes." Tr. L,
7779. Judging from the brief discussion, during the prehearing ' ' ,

,

conference, on just what the mechanism is, it is not clear the mechanism 1 . s. f -
does exist. Seb Tr. 778182. Further development of the plans or, failing th$Mn . 'l -

LM' / M[ .that, litigation can determine whether it does.

&[@Q | ' '}[ _~
'

$.n .q.' #
'

LEA-12 AND LEA 15 pa
- -i, -

. .f
*

;

These contentions make analogous assertions about different groups k N. '[\
of school personnel: LEA 12 deals with schoolteachers and staff,

N '. O h '
'''

LEA IS with school bus drivers. Therefore, we consider them together. W. T ,'
They both belong to the group of contentions, LEA-Il through k im

.

'M
- LEA 16, concerned with children and schools. f@ . ' ,_.

in LEA 12, LEA contends that the school district plans do not provide yv,, ', t
;

reasonable assurance that in a radiological emergency, there will be n*. '

enough teachers and stalito stay at schools, or with evacuated students, iN.E--

as circumstances require. LEA 15 contends, analogously, that the same J ^

plans provide no reasonable assurance that there will be enough school i

bus drivers in a radiological emergency. The bases of the two contentions I

i
.
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are largely the same, that more of these personnel would abandon theirE+ :. n
posts in a radiological emergency than would in a non radiological' '

emergency, that all of them who are parents will be tempted to see to
the safety of their own children first, and that there are no letters of -

'

-

'

, L 9: i. agreement which explicitly bind these personnel to perform their duties
,

in a radiological emergency. As additional factual bases for LEA-15,'

.
, ,

6 LEA cites what it contends in LEA-ll is the absence of reasonable .'; '
' assurances there will be enough buses to evacuate the schoolchildren in

n one lift: Where there aren't enough buses, there aren't enough -'

' drivers, LEA says. Tr. 7994.-

,

Clearly, LEA 12 and LEA-15 belong to the group of contentions ont,

human response during a radiological emergency, LEA-8 being chief
,

7' 4 ' .

3 among them, and to the group of contentions which centers on letters of*Ay , .

. - '- >; agreement,~ LEA-5 through LEA-7; thus we shall be repeating some of.
~,j the things we said in response to some of those contentions. The Staff,*' '' '

b..'' ! the Applicant, and the Commonwealth. are divided on whether to admit#

.! LEA 12 and LEA-15. Applicant would deny both. The Staff wouldn'n .-

admit one but not the other. The Commonwealth, while not stating spe-$c
'

s |

cifically what it would do, would likely not object to parts of these'

.
-

contentions. We admit both.
Echoing its answers to the other contentions on human response in a

' radiological emergency, especially LEA 8, the Applicant asserts that.
,

LEA has alleged no particular deficiency in the school district plans, nor
offered anything more than speculation as grounds for thinking that

,

i some school personnel would not perform in an emergency the tasks
thefre trained to perform. The Applicant also asserts that nothing in

;,
~ NUREG-0654 requires that schools have letters of agreement with their

.! own personnel.'

The Staff would not admit those parts of LEA 12 and LEA 15 which'

,

raise issues about human response in a radiological emergency but.c .-

'w ." would have those issues litigated under LEA 8, which the Staff would, 1,,

t.i 7 q.,g g admit even though it calls LEA-15's similar concerns about human re-
,

J sponse baseless. But the Staff would admit that part of LEA 12 which'
>-

M.ihpIMQ talks about letters of agreement, though not the analogous part of
P "7 %, LEA 15. The Staff claims, for reasons that escape us, that LEA-15 calls

y $F. ..:o,

,t'--7U 'T3 for letters with individuals rather than with organizations, but that
"

1, LEA-12 doesn't. All parties agree, as do we, that letters with individuals' " ' '1 +

-ai J. " are not required.,

The Commonwealth did not tell us how it would reply to the parts ofl' '

, ,

~ ' LEA 12 and LEA 15 which concern human response to radiation, but in
~

its discussion of LEA 8, the Commonwealth said that it would not
object to the admission of a contentian which made " specific allegations"

;. , ,

* s
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about the response to radiation of " specific groups of emergency .,,;a
( ' j ". *#ae

''

/workers." Tr. 7717. We infer, therefore, that the Commonwealth does '

not object to the admission of the parts of LEA 12 and LEA 15 which : ', ,;;/l e ..'
concern human response, for these deal with specific personnel working ,-

*

N.E-

.under specified circumstances. The Commonwealth does object to the . f. . , ?,f & 7]admission of those parts of LEA 12 and LEA-15 which deal with letters EU. gM'.f7
of agreement. In response to LEA 12, the Commonwealth says that the Cg A , m , ?-

letters asked for in the contention are not necessary (Tr. 7786), and in L- ._ y, g q . ,
response to LEA 15, that the letters asked for there are necessary only (:); Aft WJM|*

7;6%99.W' W [,@[
with organizations which might be leasing buses to the school districts. dhWW

h''Tr. 7999. Apparently, the Commonwealth is impliedly arguing concern-
ing teachers, staff, and drivers directly employed by the schools what it :g Q: M
impliedly argues about the response functions of full time police and , ,.

- R
fireman (Tr. 7682), that those functions are, in the language of ;i3

NUREG-0654, ll.A.3, " covered by laws, regulations or executive
.

orders" and thus, under the same criterion, A.3, do not have to be cov- '
'~

-

cred by separate written agreements.
As we understed LEA-12 and LEA 15, they are not about letters of *

.

agreement per se as ends in themselves, but regard such letters only as . .
,

one way to contribute to reasonable assurance that in an emergency
.

-

there will be enough scho'11 personnel to implement the school plans.
See Tr. 8001. We note that LEA's concerns with letters of agreement

- g
t

- 's

are moie generally stated in LEA 5 through LEA-7 and thus are dealt *

with in our treatment of those three contentions. Therefore, we consider
LEA 12 and LEA 15 to be solely about human response in a radiological

.

i
emergency and do not discuss the arguments the Applicant, the Staff, p yn|
and the Commonwealth make about whether such letters are required i- , 4rQ '
by law. So understood, LEA 12 and LEA-15 are ad:"issible. We think L- 'f7-

that the abstractness and inconclusiveness which would afflict any litiga- 90
tion of LEA 8 could be avoided under tW 'wn more specific "' 2 6 ,*

contentions, for they deal not with the responu - ne everyman in N ^'' ;' '

some everysituation, but with specific personnel a%~d specific tasks. e" ,

With such specificity, there is more than mere speculation on which to ~ 3^
rest a finding about the degree to which such personnal can be relied on 39.

in a radiological emergency; even more important, it is possible to deter-
. f.,

mine how critical the functions these personnel will be trained to per- ''
. '

form are to the implementation of the plans. Indeed, one possible effi- '-

cient and probative approach for the litigation of these'two contentions '
-

would be an examination of the sensitivity of the effect on the success- y, -f-
of the plans of less than-full participation by available school bus drivers
and teachers, and/or any provisions in the plans to compensate for vary. ,

ing degrees of nonparticipation by school bus dris ers and teachers.
'

.

|
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- LEA-13 AND LEA-27
.

Three of LEA's contentions assert that the degree of protection the
plans provide persons in the care of certain private facilities is -

inadequate. LEA 13 is concerned with day-care centers and preschools,.

LEA-27 with a home for the elderly and two homes for the mentally
,.

, . retarded, and LEA 16 with private schools. We treat LEA 13 and -' -

LEA 27 together, but LEA 16 requires separate treatment and so we'

consider it by itself at its proper place in the numerical order of LEA's
..' ,

'd contentions.
'l LEA 13 contends principally that day care centers and preschool pro-

,

'
' ) grams in the plume EPZ are not provided for in existing plans, or at

,

'

least not adequately provided for. The contention covers both profit and.q >
_ , u
W9, non-profit institutions, but not those which have only a few children.'

i M," Tr. 7788. The principal thought behind this contention is that emergency'

W i conditions - separation from parents at an unexpectedly critical time,
changes in schedule and environment and so on - can frighten young'

,

children, perhaps even make them unmanageable, and therefore thati ~
'

'

planning which does not consider carefully how to deal with young chil-
,

dren will not adequately protect them in an emergency. At the prehear-
ing conference, we asked LEA to furnish the parties and us with a list of
the institutions LEA thought the plans should cover. Tr. 7794, 7987. On
March 14,1984, we received the list.

As written, LEA 13 claims also that the numbers of parents who may'

try to pick up their children before they are evacuated from preschool
and day care facilities are not reflected in the plans' analyses of evacua-.

tion traffic patterns. We construe this claim to be not a separate issue for
litigation, but something LEA might argue in litigation in response to an-

u - assertion that an emergency plan makes adequate provision for parents
,

/ .. , _~ to pick up their children before evacuation.
LEA 27 contends that no emergency plans cover Spring Mountain

?- M M :Q*. %
1 |g .

House, Camp Hill Village, and Camp Hill Special School, all located in;
the plume EPZ. Spring Mountain House, in Montgomery County, is

N[.gs f|. %:g Q;3
~O g characterized by the written contention as a nursing home, and by the

APP cant as a boarding house. At the prehearing conference, LEA said.M .

/WIq li
T7 * %,; Spring Mountain House was a residence for elderly people, some of. > - -

, :, whom were under nursing care. Tr. 8131. 'According to LEA, both
Camp Hill Village and Camp Hill Special School are residential schools- / :*

'. |
for the mentally retarded, both in Chester County. Tr. 8130 31. LEA --

says that it is contending not that the only way to assure adequate protec-'
-

tive measures for the people cared for in these facilities is to draw up' '-
.

'
- separate plans for the facilities, but only that the plans at some level -

,

.,
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NO.
$p ;H

the township perhaps being the most appropriate - should include care- ,s

Q.(, g ..;.
ful consideration of the special needs of the people in these facilities, es-
pecially their transportation needs in the event of an evacuation. Tr. b;g, O g . ,,
8130 32. h g.f g ,f

'

The Staff would admit both LEA 13 and LEA-27 (Tr. 8132); the Ap-

E g% g W j ,
,f3

plicant and the Commonwealth would admit neither (Tr. 7792, 8136). :y )p i ,' '. , ,

We admit both. Part of the Applicant's argument against both LEA 13 g,*

and LEA 27 is based on a distinction in the Commonwealth's Disaster M.M gf < *
4*MG
N[M%g&E

Operations Plan, Annex E at E 31. There the Commonwealth requires e

Q kN /*specialized plans for " hospitals, nursing homes, and other public
O,-institutions," but not for people who will be notified at a home, office,

k [ $?f W S$5D [ M
or other private place; these people are to be covered by the plans which

%protect the general public. The Applicant argues that under the Com- ,

Q,,f7 ,pE
monwealth's distir.: tion, private institutions such as the Camp Hill resi- "'+

.;jdential schools, and at least some of the day care and preschool programs ,

LEA lists, are to be covered by the plans which protect the general ]f~
public, not by specialized plans. The Applicant adds that the special ',?* *

needs of people in these institutions, as of people elsewhere in the '
.

general population, will be provided, after having been determined by $" ~ '
population surveys undertaken by the risk counties. The Applicant also V(, e
notes that both Camp Hill schools have responded to one of the surveys y' '~

'
(Applicant's Answer to LEA's March 14 Filing, at 3), and that imple- .

menting procedures under development will provide the transportation
needs identified in those surveys (Tr. 8133). The Commonwealth, ?
basing itself on the Applicant's response, is confident that Spring Moun-

N;gy]. .-
' 'J..$ f].t| '

tain House and the Camp Hill schools are adequately provided for in the
present plans. Tr. 8136. Qgyy y

Making a distinction similar to the one in Annex E of the Disaster Op- May "
erations Plan, the Commonwealth says that school district plans need 3,y'[ s .

not include profit day-care and preschool programs (Tr. 7791). The - 4.Q g ,- ,
Commonwealth intends to make sure that any non profit programs on "

~ c

.$. ,'M , ,

'

LEA's March 14 list are included in school district plans (Common- i
. . .

wealth's Response to LEA's March 14 Filing, at 2), but LEA did not
'

e am
note which institutions on its list were non profit, though we had asked 4b9''
them to (Tr. 7794). Some assurance of coverage for the profit programs .j', / * ' '^

'

is given by the Commonwealth's requirement that all day-care and pre--

school facilities be listed in the municipal plans (Tr. 7792 93), and that I' , '
'

,,

"the municipal coordinator . . . review plans that these institutions draw !?
'

up for themselves, giving any aid that is required." Tr. 7793. PEMA is !''' ' '

.

making sure now that the institutions LEA listed at our request "are ;-

identified and accounted for in the municipal plans." The Common.
wealth's Response to LEA's March 14 Filing, at 2. (

i

1957 ,'
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- In sum, the Applicant and the Commonwealth agree there is reasons- :;

ble assurance now that the institutions LEA is concerned about in.

LEA 13 and 27 are, or will be, provided for in some plan, and that all -
- that remains to do is to check lists in municipal and school plans, and to -

issue implementing procedures tailored to the results of population
surveys. Thus, the argument concludes, there is nothing to litigate (Tr.

1

J' |
8136): It is not the Board's job to check lists, and "the Commission .

did not want licensing hearings to become bogged down with litigation
, ' *

|' +

about such details" as implementing procedures consist of. Waterford,,

. - supra,17 NRC at i107.'
<

: ,d However, we are not satisfied that there is nothing litigable in these
two contentions. For one thing, the Commonwealth's distinctions be-

: .. ; . ,,
'

tween public and private, profit and non profit, seem to imply odd'' ..

p-y results. For instance, Spring Mountain House as a nursing home - and*

<1 therefore, under Annex E, a public institution - must be covered by a-
- " '

. ' ij specialized plan, but Spring Mountain House as a boarding home need'

j , Q i. J not be, even though Spring Mountain House as either is a facility in
which there are many elderly, some of whom are under nursing care.; ~ s

The list in the Commonwealth's Annex E of institutions which must4

4 have specialized plans - hospitals, nursing homes, and other public
! | institutions - resembles, but also differs from, a list in the definition of

"special facility population" in NUREG 0654, Appendix 4, Section 11:
| j "those confined to institutions such as hospitals and nursing homes"

i and "the school population." The Staff relies on this definition in not ob-'

jecting to the admission of LEA 13 and LEA 27 (Tr. 8132), perhaps be-
cause although neither the definition nor anything in Appendix 4 calls

,

} for specialized plans for special facilities, the definition does_ focus on
j the nature of the population the tscilities serve and not on whether they -

j- j are public, non profit, or licensed.
t

~ More important, as we have r,Med, LEA h not contending that the
:

_

-: institutions listed in these two contentions be covered by specialized#

.'

"t,M plans, but only that the plannir.g for them be adequate. Tr. 7791 92,U"",
8131 32. Specialized plans might be a sufficient, but possibly not

. /qJ necessary, way to assure that there will be adequate plans for these,;.a>

< M ' 7 ; ,'r r facilities. It is not clear yet that these facilities will be adequately provid-
. s

,

}( ' V f NJNM ed for merely by being listed in, say, a county plan, or by being covered
*

Sw/ in implementing procedures which take some cognizance of the results!>
't 1 of population surveys. Implementing procedures properly so called are*

' .
'

'01 not to be litigated, but it may be that not everything relegated to imple- '

[,, j
'

menting procedures by a particular plan is at the level of the ministerial,

detail which is appropriate to such a document. LEA 13 and LEA 27I ,

.j '

.,- ,:
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will be resolved without litigation of such detail, but not necessarily I Byg#; ,,

without a look at some implementing procedures. !( q l ;
"

'

i: - 3 ; .- '.
, L *,N f.+ g , ,-c.

'r-

LEA-14 AND LEA-22 N E'i *.~,7 'M
|- s ' .x ; - r

These are two of the three contentions dealing with the distribution of ',
potassium iodide (KI). The other of the three, Lewis 2, called for dis- , . "ypq$

dj{g.Q/'Dg
tributing K1 to the general public in at least the plume EPZ. LEA-14 and
LEA-22 call for distribution to certain segments of the general public in g;j w _ % gthe plume EPZ. LEA's two contentions also deal with matters other

ke h .2d ^ 4-nN;g- h' @ 7%hfthan KI, including dosimetry, which is taken up in LEA 23/ Common-

g d @ [d @ C . N );5
wealth 2 also. We denied Lewis-2 but will admit LEA-14 and 22,

JS Mthinking, however, that both can be settled, LEA-22 quite easily.
@dWAs written, LEA-14 is divided into two parts both of which are rooted

partly in LEA-II, which contends that there is no reasonable assurance [ ;> ' ' , fw

of enough buses to evacuate the schools as quickly as the school district g,' _

' ?plans demand, namely, in one lift. The first part of LEA 14 contends
'

that because some drivers may have to make repeated trips into the ;.
. .

plume EPZ, and seme school personnel may have to stay in the plume _ N-

'YEPZ longer than now planned to care for students until they are . '
evacuated, the drivers and school staff are, in effect, potential emergency v - I "f

.

:

workers and should be provided the K1 and dosimetry supplied other "
;

emergency workers. The second part of LEA-14 contends that these
,

'
'

.,
same drivers and school staff, being potential emergency workers, - V

should be trained as emergency workers. As written, the second part of .3
1.5 y;% 'QLEA 14 also contended that to assure that these potential workers re-

~

? g@7%ff(|q
:

ceived the proper training, there should be " training criteria" and
" accountability programs" in the plans, but at the prehearing 6 n

l,,j 9 @ $g &,4conference, LEA dropped this part of the contention. Tr. 7792.

f'<g.y &gAs explained at the prehearing conference, LEA-22 makes nearly anal-
i.ia; qqgogous claims about farmers who have livestock to' tend in the plume

EPZ, but where LEA-14 contends that certain people should be classified B ', a!;., ' ? "
NG " i 'as emergency workers and be provided for as such, LEA-22 contends -

"that even though emergency plans already designate farmers who have
^

, ,& , f;
livestock in the plume EPZ as emergency workers, those farmers are not

,

*-
. . . .

provided with KI, dosimetry supplies, or training on the use of these- [ ,

,_ . , . ,

materials or on procedures for reentering the plume EPZ. As written, p .
,

LEA 22 appeared to contend that these farmers should also be given '' *

.
,

"*

access to decontamination facilities, but at the prehearing conference, .,

LEA said that it had not intended to raise any issue about , .

decontamination. Tr. 8105. -

,

'
.
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The Applicant opposes both contentions. The Staff would admit all of.

LEA 14 except the claim that the school bus drivers and school person-
nel should receive KI, but the Staff would deny LEA-22 altogether. The
Commonwealth also would deny LEA 22 but didn't say whether i; -

would deny LEA 14, and we are unable to infer whether it would. As we
said, we admit both contentions. We discuss LEA-22 first because our
discussion of it will provide some helpful background for our ruling on .

LEA 14.
J The Commonwealth reports that Annex E, Appendix 16, page B-8 of

the Commonwealth's Disaster Operations Plans does state that farmers
.

with livestock in the plume EPZ will be designated emergency workers,
' * if the plume EPZ is evacuated. But Annex E also states that the county- *'

emergency management agencies will provide these farmers with K1 and* ' ,m ,

/>, dosimetry if they reenter or stay in the plume EPZ. The Annex also de-
- 7 ;'y - scribes procedures for distribution of K1 and dosimetry and for farmers'

g, reentering the plume EPZ. Tr. 8106. But the Commonwealth's plan''

~i does not expressly provide for training the farmers. Tr 8107. Thus, the

'
] Commonwealth's plan meets all of LEA's stated concerns about farmers

except its concern that they be adequately trained to use KI and losime-
try and to reenter the plume EPZ. But it is easy to read a dosimeter (Tr.
8108-09), or to self-administer KI, or to follow the right procedures in.

reentering the plume EPZ. Besides, the Commonwealth says that
j "there's no question" that in an emergency, these farmers would be

~

given the instructions they needed. Tr. 8107. Thus, the Commonwealth
and the Applicant argue that there is nothing left in LEA-22 to litigate.

Ilowever, the Commonwealth also says that such training as LEA
wants these farmers to receive "certainly can be read into" the plan. Id.
LEA replies that if express provision for such training were incorporated
into the Commonwealth's plan, LEA's concern would be met. Tr. 8107,

,j 8109. Thus, the parties are so close to agreement on LEA-22 that we
,

~
(. , . /J fully expect them to settle, rather than go to the trouble to litigate the, . . , .

.

little that is still at issue between them.4 y;
It could be argued that, since we've admitted LEA-11, LEA 14 is'oN -

M. M < .*d
unnecessary: Either the result of the litigation of LEA-ll will be rea-

,7/6 % 4 sonable assu'rance that there are enough buses to evacuate the schools

F/ in one lift - in which case, drivers and school personnel will not need .

*
u-

'

'' |'
KI, dosimetry, or the training suited to emergency workers - or it will's

.

be proposed that evacuating the schools in two lifts is an adequate pro-., ,,

'3i
tective measure, in which case LEA may argue, in its proposed findings' - - '

.

or elsewhere, that drivers and school personnel will have to be provided
,

| for as emergency workers.*

P
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However, on reflection after the prehearing conference, the Board be- p .y _

lieves that LEA 14 does not depend solely on any lack of reasonable ' ~ ~ '

~

assurance of enough buses. We now construe LEA-14 to be contending At.
also that even if there were reasonable assurance of enough buses to M. -

evacuate the schools in one lift, reasonable assurance is not perfect ? #9" "

hp%.p..assurance, and that the plans should provide for the possibility that for cWunforeseeable reasons evacuation of the schools might require two lifts
and thus cause the drivers and school personnel to become emergency ij, %g|q,

M-workers. Cf. Tr. 7991. y R Agih
. At bottom, LEA is asking that the plans treat school bus drivers and y DM .H

'

school personnel as they do farmers with livestock in the EPZ: As k ,. KgQ ." , ,

members of the general public who in certain circumstances would be gaNyd.? Ac -
'

,

}fjh ,, j,[,designated as emergency workers and provided for as such. We think we
detect some willingness on the part of the Commonwealth to treat driv- ' Lyf - ,

ers and school personnel this way. Tr. 7991. Therefore, we have some ' ' . .V M
ground for hoping that LEA-14 can be settled before litigation. % .

7. .

1 (* <a'

k:LEA-16
h. .c .7 ,
, na

This is the last of the six consecutive contentions on schools and chil- p 'd ' @ ,

dren. As are LEA-13 and LEA-27, LEA-16 is concerned with how well
[ y

j the emergency plans provide for certain institutions. LEA-16 contends g 1'

that although school district plans do provide for private schools, there
' '

is no reasonable assurance that the needs of private schools for enough '

buses to evacuate those schools in one lift, for prompt notification of an -
.

; emergency, and for adequate training for school personnel, will not be [' 7',*
overlooked. The Staff and the Commonwealth would admit the F sb' , # . .4

contention; the Applicant would not. We deny it. Q.f L'
In relation to none of the three needs LEA-16 lists is it admissible. As D5 %,f

LEA notes (Tr. 8059), LEA-ll's claim that there is not yet reasonable
@p % . -

. ,% s ' , -

assurance of enough buses to evacuate all schools in one lift includes
LEA 16's claim that there is no assurance of enough buses for the pri- [m_ '

-

vate schools. Since we admitted LEA-ll, we need not admit the corre- [
sponding part of LEA-16. [:

As to prompt notification, LEA's concern is not that there are proce-
'

<

,

dures for notifying the private schools of an emergency which difTer
'

from procedures for notifying the public schools and make it less likely
*

that the private schools will receive prompt notification - the Common- *

*

wealth reports that private schools would be notified the same way .

public schools would be (Tr. 8063) - but that in some school districts
the number of schools to be notified is so great that the private schools
might somehow receive notification less prompt than the notification

1961

.
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,

the public schools would receive. Id. LEA has given us no basis for con-
cern that any of the mechanisms of notification now under consideration
(see Tr. 8064-66) could have such a result.

As to trairing, LEA wants assurance simply that personnel in private
schools will, if notified of an emergency, know what to do. Tr. 8066.
LEA has given us no reason to think that the training which the Appli-
cant says private school personnel are to receive (Tr. 8065) is materially -

different from the training public school personnel are to receive. LEA
may be concerned that the training which private school personnel are
to receive may not adequately prepare them to be emergency workers,. . .

but that concern is encompassed in LEA 14, which we have admitted.
, ,

' We note that many private schools in the plume EPZ have drawn up
their own plans. Applicant's Answer at 34.* .: . .

. ,,
,

..

i<j,, LEA DRILLS (VIII-38)

This contention has no number in the system LEA used to renumber
it's contentions. IIere LEA claims that the emergency plans do not con-

o tain afficient detail on the conduct of the exercises and drills required
by 10 C.F.R. { 50.47(b)(14), that there is no assurance the exercises
and drills are realistic enough, and that a true test of preparedness does
not permit participants to have prior knowledge of the dates, times, and
other details of the test.

LEA withdrew this contention at the prehearing conference. LEA's
.

principal aim in filing the contention was to secure an opportunity to

| comment on the drills and exercises. Tr. 8080. Since filing the
j contention, LEA has learned that under 44 C.F.R. s 350.10 (1983)

there will be at least one public meeting in the vicinity of the Limerick
plant between the first joint (utility, State and local governments) exer-

' cise of the plans and FEMA approval of them. LEA is confident that
under Section 350.10 it will have ample opportunity to comment, and in

'

.
, ".

a more appropriate forum than ours. Tr. 8086-87. We agree. The adequa-
', . a *

,s

., j cy of the exercises and drills is best determined after they are held, at
b T

.

h which time LEA may make its views known in the forum provided by'

I Li ~ t FEMA.
..t'-

LEA-19 AND LEA 21'

,

Three contentions deal with the communications systems planned.
LEA 26, considered separately below, is concerned largely with prompt-

notification of the public. LEA 19 contends that the emergency plans

.
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fail to demonstrate that the system for communications among the p
'

-

emergency response organizations can operate effectively under a wide p .

,
range of adverse conditions, including heavy commercial telephone ;

traffic, bad weather, blackouts, jammed telephone links, spontaneous j
evacuation both inside and outside the plume EPZ, and some number of y, . -

'

volunteers who will not risk radiation injury. LEA-19 also contends that t- . .-

{ '.s - s
. ' "'

there is no assurance that the communications links between county and
local governments can operate 24 hours a day. LEA-21 is more specific. v w a
It contends that although the primary communications link with the YQ$.

$f.d)i*A

k.

"f '. 7 '. 7municipal Emergency Operations Centers (EOC) is the telephone, the .

#"

municipal EOC's have too few telephone lines. The Applicant opposes
.

,Q;,both LEA-19 and LEA-21. The Staff and the Commonwealth would , j :.

fs'-
N'admit both contentions. Tr. 8095,8101. We deny both.

LEA's concerns in these two contentions are largely related to the ' >'
- -

role commercial telephone plays in the communications links among re-
sponse organizations. But, as described in Appendix B of each risk | ,

county plan, those links include much more than commercial telephone. ;

The risk counties will also have a dedicated telephone " switch" and -

direct radio links with municipal police, fire, and medical personnel. A ,

dedicated telephone switch permits conference calling and does not g
depend on the commercial telephone system. Three radio systems will [
be in use: the Radio Amateur Civil Emergency Services, the Amateur ;

Radio Emergency Services, and the new PEMA Radio System. Appendix |
B in each risk county plan also states that each risk county EOC will be [
organized, equipped, and staffed, when augmented, to operate 24 hours 4

a day for an extended time. h',
Taken together, LEA-19 and 21 are merely a broadside attack. They

put forward no basis for thinking that this diverse and redundant com-
'

_,

munications system could, under some adverse circumstance, become
'

so impaired on all levels that it could not operate effectively. The Com- "".
'

monwealth says that it has some concerns about the system and gives
*

one example: From its review of the plans, the Commonwealth is a
unclear on whether the communications system would include a tele. [, .

'

,

phone link between each risk county and each municipality. Tr. 8095. If [ ,

the example Commonwealth has given us is rightly called an example, lj

the Commonwealth's concerns are at a level of detail best dealt with out- I -

side adjudication. If, when the emergency plans are in final form, any :- -

party has a similar communications concern which ought to be consid-
'

: red in adjudication, that party can come back to us.*

'
.
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LEA-20

- In this contention, LEA claims that not all the municipal Emergency
< ' Operations Centers (EOC) have been designated, and that no alternative -

.

municipal EOC has been designated. At the prehearing conference,
LEA withdrew its call for designation of alternative EOCs, on the correct*

ground that nothing in Commission law requires that there be alternative .

EOCs. At the prehearing conference, the Applicant claimed that all the-

municipal EOCs had been designated (Tr. 8098 99), but in its March 14
filing, LEA identifies three townships for which EOCs have not been*

designated. The Applicant opposes the contention. The Staff would
admit it. The Commonwealth has not said whether it would admit the. E ,

~

contention but has stressed certain requirements which have to do with
the EOCs. We shall mention those requirements shortly..,

'] We deny LEA-20 because it raises no litigable issue. It does not con-'

,.

U tend that any EOC site, present or proposed, is deficient in any respect..
,

No party disputes that unless all the municipal EOCs are designated'

,

?' before the exercises planned for July 1984, reviewing authorities will de-
clare the plans deficient. LEA does not contend that there is any obstacle,

to designating any municipal EOC. The closest thing to an adjudicable
dispute in connection svith this contention concerns the possibility of
townships' sharing EOCs. Twice in its filings on LEA 20, the Applicant

|
has claimed that townships may share an EOC. Applicant's Answer at

.
39, and Applicant's Response to LEA's March 14 Filing, at 4. The Com-

I monwealth claims, though, that townships may share an EOC only if
' they also have the same emergency plan and use the same EOC staff.

,' Commonwealth's Response to LEA's March 14 Filing, at 3. But this
dispute, if dispute it is, is not formally before us. If the Commonwealth.
the Staff and FEMA do not see to it that all the municipal EOCs are-

properly designated, then LEA can file for appropriate relief.

LEA 23-

I
The next three contentions are tied together by the rriddle one of..

' . , . them. Both LEA-23 and LEA 24 are concerned with vehicular traffic in,

' ' ' " the plume EPZ, and both LEA-24 and LEA 25 are concerned with the
size of the plume EPZ.

'

Both LEA 23 and Commonwealth 2 allege deficiencies in the Appli-. -

cant's time estimates for evacuation in the plume EPZ. NUREG 0654,
' '

Section ll.J.8 recommends that the licensee include such estimates in its
emergency plan. Among the deficiencies alleged by LEA and the Com-
monwealth were use of the wrong evacuation routes and of outdated or'

,

1964
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L inconsistent census data, and inadegate consideration of the effects of 'J 5~
'

,

adverse weather. f . A
The Commonwealth has withdrawn its contention (Tr. 811011), and

. . ; f (.
.

we defer ruling on LEA 23. A new evacuation time study is due soon j- 1 A

from the Applicant's consultant. Apparently, the Commonwealth did. t .,P a
not know until after it had filed its contention that the new study was k , .&;6 @ ;l r ,
under way. The Commonwealth now says that, as outlined to the Com- "' y '.,a &
monwealth by the Applicant's counsel, the new study appears to address is pfWig f5[

g *j[$p@'f'hyfthe Commonwealth's concerns (Tr. 8110), and that the Commonwealth
j { $.g.will be working closely with the Applicant's consultant as the study is

MM t 9e ; &brought to completion and will submit comments on the completed !

study to the Applicant and FEMA. Tr. 8111. Satisfied that its concerns Qipy%gy ',' <
NO'g@y p ' ,will be given adequate attention, the Commonwealth, with our
eapproval, withdraws Commonwealth 2. w O.1.

LEA, however, stands in a different relation to the new time estimate
study. As the written form of LEA 23 shows, LEA knew before it filed

'

its contention that a new study was in progress. Nonetheless, perhaps be-
cause LEA doesn't have the Commonwealth's power to make a formal .>, , ,

'review of the new study, LEA filed a contention on the old time j .

estimates. But that contention really amounts to a claim about the new ,,

study, namely, that it should not contain the deficiencies LEA alleges _' ,

+

the old one contains. 'l
*

,

Once more, we face a contention we can neither admit nor deny and, '

therefore, defer ruling on. LEA, of course, can point to no specific defi-
ciencies in a study it has had no opportunity to review. However, by .'

_

alleging specific deficiencies in the old studies, deficiencies some of
~

,,
'v : DJ

,

which there might be reason to think could be carried over into the new '
.

study, LEA has argued with as much basis and specificity as circum- 7.x
"

a
stances allow. We note too that LEA's concerns about the time estimates V' ' . '

*

appear not to overlap the Commonwealth's concerns much. Therefore, s _ , <., 4 '

*

2.

not all of LEA's concerns will necessarily be represented by the Com- y*a' ,

,

monwealth in its work with the Applicant on the new study. We expect
~ * ' ~

^ " .J"the Board and the participating parties to receive a copy of the new study *

7as soon as possible after it becc.nes available. The parties shall exchange ( o
'

and discuss changes to the status quo and file appropriate proposals for
t '. ' -'.further consideration by the Board, as it becomes appropriate to do so. s -

. , .,

'

LEA 24 AND F0E-l '
,

*

{
, s.-

'

Both FOE and LEA advance contentions which are concerned with, '

among other things, the effect of traffic congestion on evacuation.
,

Friends of the Earth in the Delaware Valley (FOE) contends that the ,

e <
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emergency evacuation plans should include Valley Forge State Park and
the King of Prussia area because the heavy traffic in these areas will
impede the evacuation of the EPZ. LEA conten.'s the same in LEA-24,
and argues similarly there that the plans should also include the Marsh

~

Creek and French Creek State Parks, a certain " Horseshoe Trail," andg
Exton Mall.

For reasons we give below, we admit both of these contentions, but -'

only to the extent they call for planning against the effect traffic conges-
tion in the areas outside the EPZ they name could have on evacuation
of the plume exposure pathway EPZ. We take up first the inadmissible

,

portions of both contentions.
! FOE, besides contending that the emergency plans should include cer-

tain areas where traffic congestion is common, also asserts, almost in-

ci passing, that the Applicant should not be granted a license to operate
~$ Limerick until "the safety of the 7.2 million people in the entire 50 mile'

radius is assured in case of an accident" (coordinated Intervenors' Con-
tentions at 55), and more radically, that since "there is no way to pro-

_

1 vide for the safety of residents in the King of Prussia area or the users of
" (Valley Forge National Historical Park] except by removing the threat of

a nuclear accident at Limerick," the Applicant should be denied a
license to operate Limerick. /d. at 56. If these assertions are intended as
contentions, there are neither factual nor legal bases for them. It is

', simply not correct, as a matter oflaw, that nothing short of denying the
Applicant a license could provide for the safety of people in the King of,

; Prussia and Valley Forge Park areas. Moreover, under 10 C.F.R.
l 2.758, to contend, in effect, that the EPZ should be expanded to 50
miles is an impermissible attack on the requirement in 10 C.F.R.

,

f 50.47(c)(2) that the plume exposure EPZ be "about 10 miles in
; radius." See also our discussion of LEA's similar assertions in LEA-25.

~j Some parts of LEA 24 are inadmissible because they lack factual basis
- %s[ d or duplicate other contentions. Two of the areas LEA contends should

- 3: -j be included in the plans for the EPZ, French Creek State Park and a cer-'

' V, , , * , j f' tain " Horseshoe Trail," are already in the EPZ. French Creek State Park

4";^$;g1]
lies just inside the western edge of the zone, and the " Horseshoe Trail"

33iq LEA speaks of, apparently one of several " Horseshoe Trails" in the Lim--

e , r , .s crick area (Tr. 7634), runs through the EPZ, from French Creek Park to
Valley Forge Park. Tr. 7637. LEA argues that its contention is, in fact,.,,s 4

i j about the adequacy of planning for certain commercial and recreation.

[ - ! areas, some inside, some outside the EPZ. Tr. 7638. LEA reads its con- .

'' '

j tention to claim that there is no reasonable assurance that people in rec.'
,

1, reation areas inside the EPZ would receive adequate notification of an
'

emergency, Tr. 7636. LEA claims there is not yet enough information to
, ,

' - . ;.

!

!
^
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" 'conclude that the siren system the emergency plans call for can be heard v,
.'~

i

everywhere in the EPZ. Id. Granting LEA's interpretation of its own bs '

'. -

contention, LEA 24 overlaps with LEA-26, which concerns notification. ;7. i

in general, and sirens in particular. Since notification is the principal sub-
" >v -

.

ject of LEA 26 we do not admit the part of LEA 24 which overlaps ,n,. 1
.

'

-
,

d?.
TMO[M r

f LEA-26.-

M[6 y .4[TTherefore, what remains of LEA-24 and FOE's contention is the ,

claim that to help assure that an evacuation of the plume exposure EPZ ..

; would not be impeded by traffic congestion connected with Marsh Creek 4gg fP"
State Park, Valley Forse National Historical Park, the King of Prussia Qggyfy;;7

$ p,-y p g{ '
4~area, and Exton Mall, these areas should either be included in ti.e EPZ,

Zdf's M 'j'JdMB.| or adequate plans for traffic control in those areas should be made to
avoid an adverse effect on evacuation of the EPZ. Most of Valley Forge:

Park lies just outside the EPZ, on the southeast. The King of Prussia D$ 5% ' f ' ''

i area is further southeast, about 4-5 miles outside the EPZ. Exton Mallis NSDJ m

near the intersection of U.S. 30 and PA 100, about 14 miles south of the 6 ! *g4'
. ,

,
Limerick plant, and about 2 miles south of the approximate 12 mile - "

, ,

! EPZ southern boundary. Marsh Creek State Park lies just outside the s'
EPZ on the southwest, within a mile of PA 100. LEA is concerned that I

'

l congestion at Marsh Creek and Exton Mall, a reception center, could f'~
~

.

j- impede evacuation along PA 100, an important evacuation route running
'

i7
north and south through the western half of the EPZ. . -

; . ,,

; We admit these two contentions in these focused forms, with the un- p ;-

! derstanding that the issue joined is not necessarily whether the plume j: " ~

f - exposure EPZ should be expanded to include the four named areas, but
'

j whether the emergency plans provide reasonable assurance that traffic o 9 g,
'

C (,- 7. T ,j- congestion in the four named areas will not significantly impede evacua. -

i tion of the EPZ. We will entertain evidence that nothing short ofinclud- ,. , c. ;; ; ,
,

,

j ing these four areas in the EPZ will provide such assurance, but the evi- ,W J s .] '
]- dence could show that there are less drastic ways to deal with traffic , -

,,, ,. .

'&1i~ - -

, '

| congestion. Thus construed, LEA 24 is linked more to the claim in '

|
LEA 23 that the county plans have unreliable evacuation time estimates ; A., i , * -W"

; than to the claim in LEA 25 that the EPZ should include Philadelphia, a Qj''Q''s y~ 4 ],' ,

j claim which is not motivated by a concern about traffic congestion.
[j'

.' -

.

^

1 Both the Staff and the Applicant oppose the admission of these con- f .,'x 4

tentions in their focused forms. The Staff claims that the Intervenors are t;
c'

{ trying to expand the EPZ, and thus are attacking the regulations without _ ,,
'

S-making the arguments 10 C.F.R. I 2.758 requires to accompany such an j,'

attack. In a similar vein, the Applicant claims that the Intervenors have i,-,- ,

Vargued none of the special circumstances which, under 10 C.F.R. t - .c . -
f 50.47(c)(2), might call for modest expansions of the EPZ. Applicant's

,

Answer at 53. The Applicant argues further that the present plans t

1 w,g ,
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adequately take into account congestion in general, and congestion in
'

these four areas in particular. Congestioa outside the EPZ, the Applicant
i says, "would necessarily be considered" in the evacuation time study,

' . '

now being revised. Id. at 44, 53. The Commonwealth backs the Appli-

c. 3 cant here with the somewt.at more general claim that the emergency
plarts ahcady take congestion outside the EPZ into account. Tr. 7619-20.

~ '

; A closer look at an.y one of the four areas the Intervenors want included '

in the EPZ v.... show, the: Applicant says, that congestion outside the
~

m,
'

EPZ poses no significant threat to evacuation of the EPZ. For example,
._ ,

*

; . common sense says, according to the Applicant, that during an evacua-
:' tion emergency local Nthorities would not permit cars'which have no

' J Jt ;
. good reason to be it. the EPZ to exit Marsh Creek State Park on the

'

,fr northeast and thus impede traffic on PA 100 southbound out of the EPZe

.u at the traffic consolidation point on PA 100 just south of Eagle and west'

- ., ..- ,<

of:Byers. Tr' 7641, 7643. The Applicant argues that even if common.

. j';p sense did not' prevail, the traffic northbound out of the park could.be.

-r>
~

stopped at the first intersection north of Eagle on PA 100. Although thiss,

- A'& intersection is in the EPZ, it is outside the ?0-mile circle; thus traffic in-
tercep <d there would not, according to the Applicant, affect traffic in

~

the 10-mile circle. Tr. 7643.
'' Similar arguments could be made, the Applicant says, about the others
.A areas the Intervenors wrm included in the EPZ. Tr. 7641, 7643.

_

'

Besides, the Applican't says, "there is ample room beyond the ten mile
- area to accommodate all kinds of vehicles." Tr. 7642.

'

We are not persuaded by these arguments of the Staff and the
.a Applicant. The Applicant's argument about Marsh Creek State Park.

~

f leaves too many questions unanswered: Are there plans which imple-
, , ; ment what the Applicant argues common sense would dictate in dealing-

.;py " with traffic trying to exit the park on the northeast? Do the present

.# plans take into account congestion caused by park traffic? Is there any
[ , ??M ) my to leave the park except on the northeast? If there is, is there a sig-<

' .g: ~ 74fi% nificant possibility that traffic leaving that other way could, even thoughs

W j [NT j it is not heading into the EPZ, irapede the flow of traffic out of the'

EPZ? If arguments similar to the one the Applicant makes about Marsh

;<*Mf[]!
x" Creek could be made about Exton Mall,-King of Prussia, and Valley

] Forge, what are those arguments? In particular, why isn't traffic heading - -

' @Q%
*

,,

south and southeast out of these three places at least as likely to impede-

& l} traffic leaving the EPZ as the traffic heading into the EPZ, the only traf-
~

i

Ls* 'f ' ' fic the Applicant considered in its argument about Marsh Creek? More *

| i generally, the Applicant says that the evacuation time study "wouldhY6
-

s

. ' ' ./. '

p' ., ,1
'

necessarily" consider congestion outside the EPZ, but we ask whether
the study in fact does so..

.;g -3 m
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Finally, the St:ff's argument that these contentions impermissibly ii c- ' ' ,
'

,.
'attack the regulations is heavy macninery better saved for another ?'

contention, and the Applicant's argument that the Intervenois plead p. ' ( 2'.. -
,

none of the factors which 10 C.F.R. { 50.47(c)(2) says could support ex- J'
panding the EPZ is not accurate. The Stafi's argument suits LEA-25, $Q,k/R | -
which contends that the EPZ should include Philadelphia, better than b5% w .? |,, ,
LEA-24, which calls for adjustments of only a few miles. The EPZ in W}s" ?.#. #
some places already extends to nearly 13 miles from the Limerick plant, [% .d '3ribc ua c.. Dand the Commonwealth believes "it would be worthwhile to at least con-

($$N[kIM T5Effsider expanding the EPZ to include Valley Forge," though not Exton
I '$tf 7'Mall. Tr. 7641. The Applicant's argument on pleading factors listed in

j.%@f,,pW $Section 50.47(c)(2) overlooks the Intervenors' having pleaded at least
two of those factors. The Intervenors are concerned about congestion in @gq ew : f ' '.

47- drcertain highly traveled areas, and thus about the factor in Section -

50.47(c)(2) called demography. Moreover, they are concerned about - T' I

the flow of traffic on evacuation routes, and thus about the factor in Sec- l' *

tion 50.47(c)(2) called access routes.
Since LEA-24 encompasses FOE's contention, we admit and consoli- L *

date both contentions as construed by us above. Thus both FOE and [ y 4_ '
LEA are parties in the proceedings related to this contention, designated p #

#

LEA (FOE) 24. LEA is to be the lead intervenor, and thus FOE is to 6 JF_
coordinate all its prehearing activities (including discovery) and litigation b #
of this contention with LEA. f -M 4*

t :

(, jj"fhql. .gLEA-25
.p.-

This is the last of three contentior. in which an expansion of the W '' ~ *.. ,.
plume EPZ is suggested, but in its main concern, LEA-25 is closer to ?. - W ,' W
the City of Philadelphia's concerns with emergency planning for the in- [ , ' ;, 7. .p f"

.

gestion EPZ. L: .. .N^V
LEA-24 and FOE-1 called for expanding the plume EPZ to include ,ISC.[_[: }y

certain areas where traffic congestion is frequently very heavy. The main
%U ~ * ,, ; .s e

' W,*

concern of those two contentions was that, unless adequately considered ''
-

in the plans for the plume EPZ, traffic congestion in those areas could V W ../
significantly impede evacuation of the plume EPZ. As written, LEA 25 ' ,-';-

.

makes the more radical claim, asserted apparently in passing in FOE-1, f , f. - $<
'"that the plume EPZ should be expanded to include the Philadelphia me- I

tropolitan area, to reduce the chance of latent cancer deaths in these ;,
'

,

areas after a nuclear accident at Limerick. The Staff and the Applicant ' , ' , .

a

oppose the contention. The Commonwealth has expressed no opinion -.

on its admissibility. We deny it. *
~ .

1
V ; . |
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|
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i The Statiand the Applicant regard the contention as an impermissible
.

a . . attack on the Commission's regulations. See 10 C.F.R. | 2.758. Al-

L though 10 C.F.R. J 50.47(c)(2) permits adjustments to the 10 mile' '

radius of the plume EPZ under certain circumstances, the adjustments
' -'

P q
'J. the language "about 10 miles" in Section 50.47(c)(2) contemplates are i

i
"j .

far more modest than the large expansion urged in LEA 25. Several of
J,' 1 '

f'

r

'<j .- ?' i - the modest adjustments Section 50.47(c)(2) contemplates have already -

1 been made to the Limerick plume EPZ, and it is possible that more will"

- , . .

i~* .d be made as a result of the litigation of LEA (FOE)-24; but these r

[.; Ny% adjustments, either present or possible, lengthen the radius of the*

N A .g plume EPZ by at most only a very few miles in some places.
,,
N

/ !.}
However, LEA-25 could be read less narrowly to be asking merely for

,

*

. ,f ' "- ,1 increased planning for the Philadelphia area, planning which might in-
clude some measures now intended for the plume EPZ alone, such as# q +f G], sheltering.or evacuation. But even if read less narrowly, LEA 25 is not

,, ,
,

;e~ c

W) ''CZ admissible. The City of Philadelphia has filed here several " issues of/i. <. .

concern" about planning for the ingestion EPZ, of which the Philadel-'
a

1- h - phia metropolitan area is a part; those issues are specific enough to form |,
'.

a basis for discussions between the City and the Commonwealth. But*
'

LEA does not contend here that the plans for the ingestion EPZ do not .
,

conform to NRC regulations and guidance. We have no power to require
,.

|
'

,

' those plans to meet other standards.

! g{ We note that NRC regulations and guidance on the size of the plume
'- ,.V+ EPZ and the measures to be implemented in the ingestion EPZ were

drafted by persons well aware of the few nuclear plants located nears ,

.
- major metropolitan areas. Those regulations and that guidance make no

exceptions for Limerick, or for other plants similarly situated. Nor do'

those regulations and that guidance rely on evacuation of any part of an;- .,

ingestion EPZ in a nuclear emergency.
7,

. k', , . ,
,

^ ?' T~i .'
S~' LEA-26'

\.! ' OMW
U. This is one of three contentions on the communications system envi-h g.. Q }4.M|?jE M sioned in the emergency plans. The other two contentions, LEA-19 and

/ d ' 9[ i* h % Q Q LEA-21, focused on the effects of adverse conditions on certain parts of
-

W G1 the system. LEA-26 consists of sev:ral connected claims most of which
" y [, . T 3% concern the promptness of notification, especially notification of the

m

: m

h_
g */ 7 J.} [Q.MN public. We admit only part of LEA-26.'

h LEA 26 first contends that no system for prompt notification of the '
'

W[ Q p.. :j Public is in place, that the principal such system, the siren system, is not

% yet installed, and thus not tested. Unless, LEA argues, that system isf- , f W..J tested as installed, there is no assurance that it will work.
,

J ,

mg -
.

*
~

'
; r *,

* u
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LEA 26 next contends that the system which is the backup to the /
siren system is inadequate. The sirens run on AC power from normal 4.'~3

'
transmission lines and thus would not work in a blackout. Tr. 8123. To F
provide notification to the public if the sirens were not to work, the M,

,

emergency plans cal! for a system called route-alerting, in which police, L - . g ';

h , ,, y_ W 5. Z
.

firemen, and other emergency workers would notify the public by travel- c.;;rw. ,

f
, [y!

ing planned routes in vehicles with loudspeakers. LEA claims that there

hf[gEN dhas been no indication that route-alerting could be carried out quickly
j@f. jenough to meet the time standards set out in NUREG 0654, Appendix

N-M,.M p g$g.
I-3, i B, and, more generally, that there is no basis for concluding that

Wg.[f.i' sk5 j.proute-alerting is an effective way to alert the public. Effectiveness aside,
LEA contends, there is no assurance of enough personnel and vehicles gg
to carry out the alerting as planned, and the plans do not contain route- p,1,7Q;g
alerting sector maps. f, 'i - gy.

w~

The third part of LEA-26 contends that the Applicant's plans call for .
-

telephone notifications to emergency response organizations to be made t .
'

sequentially contrary to the guidance in NUREG-0654, Appendix 3, ,,

6 C.2.b., and that time would be wasted logging one call before making [ ,
,

the next. LEA also claims in this part of LEA-26 that ten sets of tele- ;, ,

phone calls would have to be made one after the other before the public c '
<

,

alerting system was activated. Thus, there is no assurance, LEA ["
'

.

~'contends, that public notification could come soon enough to meet the g
time standards in NUREG 0654, Appendix 3,i B.2.a. L ,

Last, and not directly related to promptness, LEA 26 contends that :

the Emergency Broadcast System (EBS) is not adequate. The only factual b
~

g q' pk " -basis given for the claim is that in Chester County the EBS uses a station V e~
which doesn't run 24 hours a day. z- e

'

The Applicant opposes admitting any of LEA-26. The StafT would (,- ?- Y. '

admit all of it. The Commonwealth expresses no opinion on the admissi- |,? JE
bility of any part of the contention. The Applicant argues, correctly we h <

"3._- ' T#
4

,

believe, that under Waterford, supra,17 NRC 1076, the installation and h_'' jpir -
testing of the sirens are exactly the sort of matter which the Staff will T 'ar

properly oversee. Id. at 1104-05. Since LEA hasn't alleged with specifici- [ i , . ..[2 ,

ty any deficiency in either the plans for the siren system or the mecha- ' ~ 't- -

nism by which the installation and testing of the system will be i- '5
reviewed, there is nothing in this first part of LEA-26 to litigate. L_ . .m., i
Accordingly, we deny this first part. |

<

- About route-alerting, the Applicant argues that the risk county plans '

, , '
adequately describe the procedures used in route-alerting, that LEA has

''

not shown that any municipality in the plume EPZ !acks the resources
for route-alerting, and that route-alerting sector maps cannot be drawn

,

|

.
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.

up until the sirens are installed, since the locations of the routes to be
~

>

< -
alerted depend on the locations of the sirens which fail.

If the testing and installation of the siren system is not a matter for
, ,

,

adjudication, it appears to us that the making of route-alerting sector
maps isn't either, for the maps depend on the installation of the sirens.'

- ,

,
.

Therefore, we deny the part of LEA-26 having to do with maps. Neither
,

,

do we admit that part of LEA-26 which calls for a showing that route-
-"

alerting is an effective way to alert the public. LEA proffers no basis for- y
thinking that route-alerting is not effective. We note that both FEMA

'.
, -'- .

b. d and licensing boards have said that route-alerting might be a necessary- *
,

'['' . - .~ '. backup to some siren systems. See, e.g.. Consolidated Edison Co. o/New
'

York (Indian Point, Unit 2), LBP-83-68,18 NRC 811,938 39 (1983).
,

' ' "-<

.
However, we admit the issue LEA raises - ' vhether there will be

"jd enough resources for route-alerting. The env ;= ~ plans should show"

,

either that there are enough personnel and sehicles for route-alerting,'

or else that the mechanisms for acquiring thote resources exist. But it is
, '

- i'[y not clear to us yet that the plans show more than the procedures for car-
'

.
'

rying out toute-alerting. See Applicant's Answer at 47.+
As to notification of emergency response organizations by sequential

telephone calls, the Applicant argues, and the Commonwealth agrees
(Tr. 8125), that LEA wrongly assumes the calls will be made
sequentially. In fac't they will be made by several people calling at once,
the Applicant claims. LEA claims, however, that it would appear from
the titles of the persons who would be called that the calls must be made
in the order in which they are listed in the county plans. Tr. 8124. We'

o

j suspect that the parties could have settled this issue among themselves

|
before they brought it here. Of course, they may still be able to settle it
among themselves. In the meantime, it is admitted for litigation. We
note that logging the calls, a practice the Applicant says is required by
NUREG-0654, Appendix 3, f C.2.b., becomes an issue here only if thei *

calls are, in fact, made sequentially and one call logged before the next( f j

/[" ?,f .
',il one is made.-

-
'

Pf The last claim LEA-26 makes - that the EBS is not adequate - lacksI-
'&if,(Wjj-Q].

5 asis and specificity, but we admit for litigation LEA's claim that the
D 72 Mj Chester County EBS uses a station (WCOJ) which doesn't run 24 hours-

~, a day and we construe the issue thus raised to extend to any EBS station -
-

1 which doesn't run 24 hours a day. The Applicant argues that either ar-1L'' <

.,j rangements could be made with the station already chosen in Chester'

t--
.

- '; County to broadcast in the olT-hours in an emergency, or a replacement -

,

', station could be chosen from outside the county. Again, the plans;.s .

should show either that such arrangements have been made, or that4- ,
'

(( ,r sir. , ,-
|> , ,

' ' .
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*
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>- -

there exists a mechanism for making them. The choice of WCOJ for i .
'

, Chester County might indicate that the mechanism is not yet in place. N- '

c'

In sum, LEA 26 is admitted as to the issues of resources for route- :,; '. a -

alerting, the order of the telephone calls by which emergency response h 7 .p, .

,
.

.
-

.

organizations would be notified, and arrangements for securing 24- g jgc -
'

ghour-a-day broadcast capability for the EBS. ;-fqg.,. gj ,m c . - . . _
-

% .
% v '-MAk,1x *

i LEA-28 Y
gjAu

. %.m . . .As written, LEA 28 contended that all the emergency plans for Limer- %.% 6 $ g.
f ",'M Mip*! ick were deficient because, though they assigned the National Guard the

tasks of towing cars disabled on the main evacuation routes in the plume E J A # '.T
, EPZ, and of providing gasoline along the same routes, the plans did not b k$'.IM 1;
i say where the Guard would find enough tow trucks, fuel trucks, and

@'i
J/ * ' -

'

fuel, nor how long it might take the Guard to mobilize in heavy traffic ;
or bad weather. A

,

! At the prehearing conference, the Commonwealth asserted with great p'[,,.
| firmness that the Guard had the resources and the will to do its assigned '

a;%
tasks. Tr. 8139 40. Thinking that the strength of the Commonwealth's 'S

, k[S. .
response might reflect facts that would satisfy LEA, we asked LEA to
discuss its concerns with the Commonwealth, and to report to us what- %; "

i ever effects the discussions had on LEA-28. Tr. 8140-41. LEA's March 9 "

I
-

14 filing includes a report of the discussions LEA had with the Qi
c

Commonwealth, and a listing of the issues which remain under LEA-28.
It appears that the discussions have alleviated some of LEA's concerns $M. . ,G [

.

!;h.Q~ Mf.'

and focused others. Two issues remain, and we admit both for litigation.
.

; /

The first of these issues has to do with mobilization of the Guard.
O.%

' >i ,S.
One result of the discussions between LEA and the Commoriwealth was Ii 5+

that Berks County now has assigned to it a Guard battalion which would @a - M SQnot have to cross the plume EPZ to get to the County, but LEA remains b'' O-
concerned about the length of time it might take the Guard to mobilize - 59 ~ ~ . "'O,'

in heavy traflic or bad weather. The Commonwealth does not say wheth-' 67 * T' ' "~'

er it would admit this issue. The Applicant would not, arguing that LEA [,4 .' e. 1 ', ;I' proffers no basis for this part of the contention (Applicant's Answer to p ' ' s
.,

LEA's March 14 Filing, at 4), and that the effects of adverse weather h" . ''

are among the-things which must be considered before a decision to I.3 .
-

i evacuate (id. at 6). Nonetheless, a decision to evacuate in bad weather is I '

J
-

conceivable. Perhaps there are other measures besides the assignment
'

*

r -

*

of a new battalion to Berks which could reduce the obstacles to a quick ' . '
.

I
mobilization of the Guard.

''
-

The other issue which remains after the discussions between LEA and
the Commonwealth is somewhat new because it does not wholly involve

~

-
,

*

1973 '

:

.

-@.

.

1' .

! . .
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.

.

the Guard. LEA contends that' there is no assurance of enough
resources to provide towing, gasoline, and snow removal on non-State
roads. The Commonwealth agrees and would admit this part of LEA-28.

'

Commonwealth's Response to LEA's March 14 Filing, at 3. The Appli-
cant opposes this part of the contention abo, arguing, not entirely-

relevantly, that between them, the Guard and the Commonwealth have
- - j enough resources to provide towing, fuel, and snow removal for the

,

main evacuation routes. Applicant's Answer to LEA's March 14 Filing,~
' "

at 5. The Commonwealth, however, says that the Guard has neither- - .<

f ''I resources for snow removal, nor responsibilities for it under the Com-'-

monwealth's plan. Commonwealth's Response to LEA's March 14
-

"

g'M
-

Filing, at 3.,

. s ,

: ,-w
,

LEA-19 AND LEA-30
| $L' j-

1

'-! @,"' LEA, with our approval, has withdrawn these two contentions. Tr.

1 . .. ?
8143. Like LEA-10 and LEA 17 LEA-29 and LEA-30 were quite
general. But where LEA-10 and 17 involved the incompleteness of the'

]
emergency plans, LEA 29 and 30 argue broad deficiencies in the very.--

nature of the plans.

] DISCOVERY
,
.

J.

Discovery may begin immediately on contentior,s admitted by the
Board in this Order. All discovery requests must be served by June 25,
1984. Tr. 8390-91. Other than the time within which to make discovery
requests, discovery is subject to the directions and time limits set forth
at 2 3 in our unpublished Order of May 16,1983.-

1 4 As we noted in the Introduction to this Order, the text of the conten-
t tions LEA filed is not a reliable indication of the present intent of the

# ,s_S Intervenors. The proponent of an admitted contention has the burden of'' -
,

e .-;.4 2 modifying the text of the contention in the course of discovery so that>

:7pp..,,;} the text will accurately reflect both our construction here of the conten-7- - 4

CN tion and clarifying information gathered in the course of discovery. At
,

'

' * ' some later point, shortly after discovery, a date will be set for the filing -

of better focused and reworded contentions. Work on improving the'

1
'1 wording of the contentions should be performed on an ongoing basis'

and discussed among the parties, in anticipation of the requirement to
file reworded contentions after the discovery period.

.

f

I 1974
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OBJECTIONS AND APPEALS [.' T '

; .n
Under 10 C.F.R. { 2.751a(d), parties may file objections to this Order a >

.
*

(requests for reconsideration) before this Licensing Board within 5 days vi. .. C .<
r<.5".[fN-7:' Q(,

after the date of service of the Order; the Staff has 10 days after the date
. $~*

~

of service within which to file objections. Parties may not file replies to

I ~ W .'';1 Ac $ k$the objections unless the Board so directs.

. U.O fY[dPursuant to 10 C.F.R. j 2.714a, within 10 days after service of this ^

f.$.Q:g,M [Order, a party may file a motion of appeal and supporting brief before
gEy.Adg{QPU?the Atomic Safety and Licensing Appeal Board. Any other party may file

a brief in support of or in opposition to the tppeal within 10 days after
4}t9;407,c d N.1;f(p.3 ggt j.f

.

service of the appeal. ;

Appeals permitted under s 2.714a are limited as follows Petitioners :{jfp j f ''{^'
for leave to intervene may only appeal an order wholly denying . terven- "',' y | ''

tion on the question of whether intervention should have been permitted ?.,'T '

in whole or in part. An order granting a petition for leave to intervene is '

.

appealable by a party other than the Intervenor on the question of
7 _,

whether the petition should have been wholly denied. In the circum-
._!'

.

stances of the Limerick proceeding taken as a whole, it appears that only
CEPA, Mr. Lewis, and Mr. White, at th'is time, have the opportunity to !'.~',. ~

< .

EE ' '

.

appeal, if they so desire, ori the question of whether their intervention ~ ~
- % ,*

should have been permitted in whole or in part.
.

'

IT IS SO ORDERED. m
r

THE ATOMIC SAFETY .Jc -. a - n. . . . w..
AND LICENSING BOARD

'~

.'x .f x f 6):n'>2;% ' .;C & ,-
..

:"J ; q ~
x-

'r
;..

Lawrence Brenner, Chairman h4h ['*
ADMINISTRATIVE JUDGE [:f. ~,.N#

.
. ..:

p; ,N . ; 6 ,

p &; . 4. w' 'L. -
,

-

w
Dr. Richard F. Cole M *

g., .-

ADMINISTRATIVE JUDGE j - -

.

. . - !.

Dr. Peter A. Morris
ADMINISTRATIVE JUDGE

Bethesda, Maryland
Apri! 20,1984 .
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Cite as 19 NRC 1076 (1984) LBP-8419

UNITED STATES OF AMERICA ,

^
NUCLEAR REGULATORY COMMISSION-

.

d ' ATOMIC SAFETY AND LICENSING BOARD .

-

- , q
, _ :<:
"' Before Administrative Judges:'

- -
.2

;.

Ih?0; , ' . - -' ,; I Herbert Grossman, Chairman,
,

",,.
,

' Dr. James H. Carpenter
,

, . [,[7 - ..

'

.' Dr. Peter A. Morris
e .r -
y :. 5 . a-

...f., $' .^
Y .

' y'-;,y;. +

rd h. ' ' ~ In the Matter of Docket No. 50 416-OLA~ .

i

N 1 (ASLBP No. 84-497-04-OL)
. , ~

MISSISSIPPI POWER & LIGHT
X- COMPANY, et al.

(Grand Gulf Nuclear Station,

) -} Unit 1) April 23,1984
...: )'

.

In an operating license amendment proceeding, the Licensing Board2
.

admits an intervenor and two of its contentions relating to the suspen-
sion of technical specifications to perform certain tasks.

~

4 .-,
., . .

. . J I. I ATOMIC ENERGY ACT: RIGHT TO HEARING'

-a.s. ; -
, .|:, Under Section 189a of the Atomic Energy Act, where the Commission

,
_. . ..

?.@. ..p, ..h ''| 6.Q determines that a license amendment involves no significant hazards
.

~ ~ ' -| j consideration, the amendment may be issued and made immediately ef-- -
.

;- 11 fective in advance of any required hearing.
*

,

-. ;.

- _C ..

RULES OF PRACTICE: RIGHT TO HEARING|- 1
Where an amendment is issued and made immediately effective'

|.
under a determination of no significant hazards consideration, a timely
filed contention will not be considered moot, even if the contested| c -

i- action has been comple:ed.

!
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SECOND ORDER FOLLOWING PREHEARING hN- vi <

CONFERENCE t. .

(Admitting Interrenor and Ruling on Contentions) i*

' .;; ,
-,,

-w ,

; -. .M; < -

Memorandum r|.e, V
M;,.yg , sy(g'b _^

4

.
m

I. STANDING Ndb d 1 e :-y)& $ C:y Q |&,

p -;hhh})tJ3dk.g,;,g,4'h
h sOn June 14,1983, June 23,1983 and August 1,1983, Mississippi

Power and Light Company, Middle South Energy, Inc., and South Mis- g 7f
(;MKw:f'.r- -(y 'sissippi Electric Power Association (Licensees) applied for changes in 7

the technical specifications for Grand Gulf, Unit 1. On September 23,
1983, the NRC Staff issued the requested changes as Amendment No. f'. ? d - ' F...

10 to the Grand Gulf Unit I license, effective on that date. Staff deter-
mined that no significant hazards consideration was invo!ved and made

..

"

the amendment imraediately effective without first ofTering an oppor-
tunity for a public hearing. Subsequently, on October 26,1983, a notice #

ofissuance of Amendment No.10 was published in the FederalRegister .

(48 Fed. Reg. 49,608). The notice authorized the filing of petitions for C -
'

hearing by November 25,1983, to Licensees or any person whose inter- - ^:,

ests might be affected by the issuance of the license amendment. ' ~

On November 17,1983, Mr. Ken Lawrence filed a timely petition to ^

intervene and request for hearing on behalf of Jacksonians United for F
,Livable Energy Policies (JULEP). Mr. Lawrence gave his address as a

. ,
.. s ._

post office box in Jackson, Mississippi, more than 50 miles from the b': M W O W-
plaat. Staff and Licensees opposed the petition on the grounds that the O E9Md > ~J

petition lacked the requisite demonstration of interest in the licensing k % %' A Jproceeding of any individual member of petitioning organization or any I?'M L _ ''

aspect sought to be litigated. NRM , ' '
On December 11, 1983, Petitioner filed an amended petition and re- I.' 3;9

quest for hearing. Three signed and witnessed statements by individual J ' M, le ,

,

members of Petitioner organization were attached to the amended ; 9
,

~i '''

petition, authorizing JULEP to act on behalf of those members in peti- l' !,
..

*c ntioning to intervene and requesting a hearing in this proceeding. One of i
the authorizing members was alleged by the amended petition to reside

[
'

',

about 15 miles northeast of the facility. The amended petition also ques- -

tioned the propriety of three aspects of Amendment No.10 vhich,
presumably, Petitioner sought to litigate. Subsequently, apparently at ' ),

.
, i

the suggestion of Staff (not the Board), Petitioner filed notarized state-
ments by the same three individual members of Fetitioner organization,

s.
'

.

1977

, -

.
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.

again authorizing JULEP to act on their behalf in petitioning to inter-
.

vene and requesting a hearing. Affidavits Attached to Petitioner's Re-
sponse to NRC Staff and Licensee, January 12,1984.

At the prehearing conference held in Vicksburg, Mississippi on Febru.*
,

ary 29,1984, Licensees continued to object to Petitioner's standing to
.

. '
'

intervene. Although they did not ge_- 'on the residence of one of
j

JULEP's members approximately 15 -9 from the facility, they insist- -

'

4
ed that something more than geog . .a proximity and an interest as a
member of the general public is necessary to confer standing. Tr. 20 21.

,

. : -. . s
Staff did not object to Petitioner's standing to intervene, especially inW W y
light of its having submitted sworn statements in affidavit form attesting1 ,a
to the facts relating to standing. Tr. 25.fg,' , 7g We have reviewed the precedents cited by Licensees in objecting to

;| ._ ,}
.v - 'dq Petitioner's standing. We see none that would support a challenge to the

standing of an organization petitioning to intervene on health and safety

[~u J ."fz matters within the scope of the notice of opportunity for hearing, which '

,

"

has an authorizing member residing within 50 miles of the facility. See,- ' -

' ' ^ for example, Virginia Electric and Power Co. (North Anna Nuclear Power
( ' Station, LJnits 1 and 2), ALAB-522, 9 NRC 54 (1979); Public Service>

Co. ofIndiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-322,3 NRC 328 (1976).

Petitioner has the requisite standing to intervene. Since we determine
that two of its contentions are litigable, as discussed below, we admit
Petitioner to the proceeding.

II. CONTENTIONS

In its amended petition of December 11, 1983, JULEP raised three
matters relating to Amendment 10 of the operating license. Petition,

"i A 116-8. Staff treated them as litigable aspects of the proceeding that

"g Sc E'd would satisfy the requirements of 10 C.F.R. 5 2.714; Licensees
,j disagreed. Stafi Response to Amended Petition, January 3,1984, at 4-5;J

,6* Gt d Licensees' Answer to Amended Petition, December 22,1983, at 9-10.

. O .%;V',
' in the supplement to its petition to intervene, filed prior to the

prehearing conference, JULEP raised three contentions which it sought
.

' '

'I,,
c
'

]
to have admitted to the proceeding.These contentions were discussed at

'

| -

W the prehearing conference.p .

Also, however, at the prehearing conference, Petitioner offered the' 4
]

matters previously raised in paragraphs 6-8 of the amended petition
,

r' '

(treated as litigable " aspects" by Staff, and non litigable ones by1.

]
Licensee) as its first three contentions, renumbering the contentions

-

raised in its supplemental petition as Contentions 4,5 and 6. The Board

.
1978

.

t We . q. ,=#p_ *y e-- - -. __

e
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i

*
. . _ . . . .. . ,

. .

f

..

de

n
accepted the renumbering. Although Licensees objected to the Kg' h;;.y

g.

admission of Renumbered Contentions 1,2 and 3 without any showing
,

,

, . 5
'

.

of satisfying the five-factor test of 10 C.F.R. { 2.714(a)(1) required for - ' N.E ,

j late-filed contentions, the Board overruled that objection. We indicated - - (/
- ,

! that we are unaware of any authority that would require, or even permit, .,. p .

us to disregar'd matters that were raised in the original petition or ,7,fC,hl Z .-!

amended petition and treat them as raised later. Since Staff and f.Nd7
Licensees were caught by surprise (l.c., in fact, misled by Petitioner's @#$ iW'';-
supplement to petition which referred only to Renumbered Contentions ggn,wG w 3@Pn4, 5 and 6 as those which it " seeks to have admitted in this
proceeding"), they were unprepared to respond to Renumbered Ipf RikfN
Contentions 1, 2 and 3 at the prehearing cc.nference. We, therefore, set . TCdM

[k+fg. k @ih M e Wfurther time limits for them to file written responses and for Petitioner $OQ,
to reply. We indicated further that we would not schedule another f uftO -

j prehearing conference to discuss these contentions. Tr. 17, 28-32. (0
The parties have filed their respective positions on Renumbered ?

,
',

,

; Contentions 1,2 and 3 within the time limits prescribed by the Board. L

We affirm, here, our ruling that those contentions were timely filed. We g
'

',

will discuss all of the contentions in the order argued by the parties at L
2

s

the prehearing conference and in the later filings, viz, first, Renumbered [ f. ' ',

Contentions 4,5 and 6, and then, Renumbered Contentions 1,2 and 3. 1# '

1 M.f,

'

p.
Renumbered Contention 4

[ w,

1 Petitioner contends that the Safety Evaluation on Amendrnent 10 to NPF-13,

h)N h 7 %u.
NMf

i Grand Gulf Nuclear Station, Unit 1. i, ealistically assumes perfect fuel.
a

p:.m ., g. & . ;

Basic to * .s contention and Renumbered Contentions 5,6 and 1 is an d N
; understanding of the major change involved in Amendment 10 to the

[2 ;E 1'. 4@ W i' a c.
;

operating license. Previo ';, the High Pressure Core Spray (HPCS) P e: i"
system, a portion of the emergency core cooling system, was designed to f' " 8 1, . U ';

; initiate when its instruments sensed a certain water level and pressure in ' ? Yf'

; the reactor pressure vessel. Under the worst enticipated loss-of-coolant J~ -

.

'
- -

i accident, involving a steaniline break inside containment, the peak p1 ? s- ' ' ' @
| cladding temperature was .alculated to reach 900*F. Because the

.

;3 - .

! instruments, which were calibrated for normal operating conditions, '

,-1
-

read higher than actual water level at low coolant temperatures and 2
pressures,- Amendment 10 changed the technical specifications so that

.

~

the system would not become operable until a higher operating pressure ~-
,

i
is reached. Consequently, a recalculation of the peak cladding ~

-

temperature that would be reached under the postulated worst failure is,

! now 1322*F, as opposed to the 900*F previously calculated (assuming
,

a .A

1979
,

4

e
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i .

.

. .

no inaccuracy in the instrumentation). In other words, because,
hypothetically, the system would activate at a later point in time, thein ;
p:ak cladding temperature might rise 422*F above what had been'

criculated previously. The higher peak cladding temperature calculated
'

*

- under the changed technical specifications would, nevertheless, be
, _ .

>
' significantly below the peak cladding temperature permitted in 10 C.F.R.

- '

_ ' '
~

l 50.46(b)(1), of 2200*F.*

. ;C
' JULEP's Renumbered Contention 4, inferentially, appears to

recognize that the calculated peak clad temperature under the revised
,

*~
- a

technical specifications of 1322'F is well within the regulatory limit of* '.M,'' ,j
2200*F. However, Petitioner contends that this regulatory standard is' '-'

% f w* / .f m j based on the assumption of there being " perfect fuel," i.e., undamaged
I

4-g fuel, in the reactor. This assumption, Petitioner claims, should not be_w'. .

,j made with regard to Grand Gulf. According to JULEP, because of the'W'- - -

lack of experience and possible lack of satisfactory training and
9 h *' p' Q. qualifications of the operators and other personnel of Grand Gulf, it is

.-

E'9: ,

' ; ' Q likely that the cladding may have been, or will be, damaged during fuel
'M insertion. Petitioner's Supplement to Petition at 1; Tr. 33,37-38.''

Under 10 C.F.R. l 2.758, no rule or regulation of the Commission
(such as f 50.46(b)(1) which sets the calculated peak cladding
temperature at 2220'F), shall be subject to attack, although a party to an

,

adjudicatory proceeding may petition for a waiver or exception to the ,

4 -
rule. However, the sola ground for petition for waiver or exception shall
be that special circurustances with respect to the subject matter of the
particular proceeding are such that the rule or regulation would not

| serve the purposes for which the rule or regulation was adopted. Section
; 2.758(b).

During the prehearing conference, we examined Petitioner at length'

with regard to any possible special circumstance that would support the
imposition of a more limiting regulatory standard for peak cladding

, | _-

,

" ' , , fd~ temperature than that established by { 50.46(b)(1). See. for example,

~ CM - Tr. 38-48. The only difference between Grand Gulf and other nuclear~ 3

t den plants that Petitioner relies upon is the asserted lack of training and'|
. .

'Mh[j~h f experience of operators and poor management which could have led to
- we damaged fuel at Grand Gulf.c

We determine that Petitioner has failed to support any "special'

!

| circumstance" that would permit a waiver of 10 C.F.R. } 50.46(b)(1).
.

Any connection between the asserted lack of training and experience;
and the possibility of damage to the fuel cladding is too tenuous to -

-
'

support a waiver. Because of Petitioner's failure to show any direct

|
support for its position that there is a strong possibility that the fuel is
damaged, Petitioner not only fails to support a wue of the regulatoryt

,

| . .'
*
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-

!

, .
~

.-

standard, but it fails also to satisfy the specificity requirements for r .

contentions of 10 C.F.R. f 2.714(b). *

Moreover, Petitioner could offer no support for its contention that the t; '.
- Safety Evaluation of Amendment 10 " assumes perfect fu el." -,

Presumably, Petitioner believes that the regulatory standard of 77 -

f 50.46(b)(1) is based upon an assumption of perfect fuel and that,
. a

*

'? ~ '
-

consequently, Staff's Safety Evaluation of Amendment 10 also makes ,|
,

that assumption. Staff, however, denies that it makes the assumption for -'.N'.fg.,.'.fC
this plant or for any other plant. Staff Response to Petition Supplement

W '' 1];j;MM'f
4* i

at 5; Tr. 49. Again, Petitioner fails to make a primafacie showing that EN '

'
.

there are any special circumstances with regard to this facility that would

made no showing that the fuel cladding is more likely to be damaged
'

' a 'M'-
~ & ~ji, .

9justify waiving the regulatory standard of f 50.46(b)(1). Not only has it

[a 1 ' ~"

here than at any other plant, it has also failed to make any showing that " '~

damaged cladding is not taken into account in the regulatory standard
,

that applies to all plants.
The contertion is denied. '

!

Renumbered Contention :i

The safety evaluation of the High Pressure Cooling System OlPCS), based on the
questionable assumption of perfect fuel, leaves a programmatic gap in safety
performance

This contention, although worded differently, in substance is identical
to the preceding contention. Based upon Petitioner's assertion oflack of '

i
training and experience and poor management, it assumes damage to ,w -

the cladding and therefore the inappropriateness of the regulatory '
.

standard with regard to neak cladding temperature. _

For the same rease given with regard to Renumbered Contention 4, '

above, Renumbere antention 5 is inadmissible and we deny it.
-

, ,

*

Renumbered Contention 6 .

The safety esaluation of Amendment 10 in its entirety is unrealistically based on '

single failure criteria. That is, unless one thing by itself poses a danger to the public,
.

.

the risk is not considered signincant enough to address. This constitutes a serious
shortcommg of the esaluation and may well render it an ineffective attempt to

.

accurately ascertain safety hazards.
,

Although there appeared to be differences in opinion between the
iparties as to what constitutes single failure criteria, Petitioner's
|

|

|
|
|1081
|
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1

I

-

assumption that single failure criteria were used in evaluating the safety
of this facility was based on its understanding that the single failure
criterion is used for all nuclear plants. Tr. 76-80. In fact, Appendices A.

and K of Part 50 adopt the single failure criterion as the regulatory .

standard. Petitioner seeks to impose a different standard upon the
Grand Gulf facility for the same reasons it wished to apply a different

-
,

* regulatory standard with regard to the peak cladding temperature in the
. .

prior contentions, to wit, because of the asserted poor past performance
of management, and the inexperience and lack of training of the~

,

operators. Tr. 77 79.
As with regard to the prior two contentions, Petitioner has failed to

. demonstrate any nexus between the asserted poor past general
' . . , ,;

performance of Licensees'and the standard it wishes the Board to
!

t . V ,, . gj impose in place of the regulatory standard imposed on all nuclear plants.
Consequently, it has made no showing of a "special circumstance"j

, ' , , '
which would permit a waiver of the regulatory standard. The contention

- s

* ' 1.

! ~, ' must be denied.
-

'

.

Renumbered Contention 1
|

The changes made by Amendment 10 include redefining Operability range for
High Pressure Core Spray (HPCS) until the first refueling outage due to water level
instrumentation inaccuracies at low pressure (MP&L letter dated August I,1983).
As page 4 of the NRC Safety Evaluation of Amendment 10 indicates, the belief that
little or no change in the peak cladding temperature would be expected is based on a
best-estimate basis, which indicates that few or n'o criteria are available for this
determination. A serious situation could result if this assertion. which may be based

'

on no or insufficient evidence, proves wrong. Given this, the matter should be fully
explored through a hearing before proceeding.

Like the previous contentions, this contention concerns the revised< 4

- '4 technical specifications for the HPCS and the reanalyzed event involving

1' 'li a steamline break inside containment. In addition to the Appendix K to
, ,

i Part 50 calculation which results in a peak cladding temperature of

' . A a '- M;f51 1322*F for the reanalyzed event, the Staff also stated in its analysis that
e

y on a "best estimate" basis little or no change in peak claddingt %
.?)' temperature is expected. From the discussion (Tr. 84-88, 90-92), it was 'i

11 clear that there were two separate estimates involved: the

.]
" conservative" recalculation under Appendix K arriving at the. ,

.

maximum peak cladding temperature of 1322*F; and the "best
.;

y ,
estimate," being a realistic estimate, that there would be little or no

~ change in the peak cladding temperature from what would have been

-| expected under the original technical specifications.
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Renumbered Contention 1 questions the evidence on which this O
'

"best estimate" is based. This "best estimate" by Staff, however, is not 'n ' O
material to whether the license change in question is acceptable. What is ~ , , -p -

important in this regard is whether peak cladding temperature, ' f.
-

recalculated in accordance with requirements of Appendix K to 10
7 Q.9 , ' -

C.F.R. Part 50, is within the limitations of 10 C.F.R. f 50.46. In other
M.Q|,g@g$d

words, even if the Staff's realistic estimate were incorrect (that there y- {. ] p ,

would be little or no change in peak cladding temperature), the . !dgp:, gg4,7
regulatory limit of 2200*F would concededly still not be approached.

NggjdhNMNm,a.s s ., u._., n

y&-
Renumbered Contention 1 must be denied as immaterial. rv:c.s wn

.. c a:.up. ,. .ws .;e. ~.py;;r; y
Renumbered Contention 2 '

* ~{ &:,f&n+f;lfildjf;
Amendment 10 permits suspension of Specification 4.0.4 to allow the plant to

.

EN
attain operating conditions necessary for ads Trip System surveillance testing

_ r*

.-O
~

'

(MP&L letter dated June 14. 1983). The Safety Evaluation stresses that the f
'

surveillance test must be completed within 12 hours. There is no indication and no ~

information that 12 hours is a short enough period to insure safety. It appears to be

'

. -ian atbitrary length of time.
,

I
According to Licensees' explanation of the suspension of i

Specification 4.0.4, they were granted a unique one-time exception, b -

'
,

i permitting them to delay testing of a particular component until !
-

sufficient reactor pressure was reached. They requested this exception h >

because valve operation with no or inadequate steam flow may cause ', '

damage to the valve seating surfaces, possibly leading to improper valve
,,a . j, >

operation. Additionally, in order to perform the surveillance test, Mh;h+ 3. - 3[
observation of certain main steam-related parameters was required. .3 M gf. % W W "'

These observations were only possible under certain minimum steam M 3,WR. "
MW . 'pressure conditions. Thus, the exception permitted Licensees to p. : '+

Order Following First Prehearing Conference, at 8. Now that the test p;G
, V"6%.1properly conduct a required surveillance test. Licensees' Response to

y , wMy

C r C .+. $ - M[3,
,

has been completed, Licensees contend that the issue is moot and the

f'.contention should be dismissed. Id. at 14-18.
"

-i " ' ,jf -

r
Under general judicial authority, the one-time suspension of j3 ' ,'-

'
specification having been completed, the issue would be considered

[
'

-

moot. See, e.g., Weinstein v. Bradford, 423 U.S.147,149 (1975); j y, ; ,-

Southern Pacific Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). ~ ~

I 1
However, the situation here is governed by the statutory and regulatory 7 ,'

changes adopted in response to Sholly v. NRC,657 F.2d 780 (D.C. Cir. E
~ ,

3
1980), reh's denied,651 F.2d 792 (1980), vacated,103 S. Ct. I170,75 L. I
Ed. 2d 423 (1983).

.

9

[= e, '
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' ' In Sholly, the Commission had permitted the Metropolitan Edison[ * -
-

Company to release radioactive gas into the atmosphere from thed'

:!
. ce

damaged Three Mile Island Nuclear Plant without affording Petitioners' "''

..

a right to notice and hearing. The Court of Appeals held that Section
-

' - -:
' ' $ 'i . .; * 1 189a of the Atomic Energy Act did not permit the NRC to dispense with

a requested hearing on a license amendment even if the Commissionm
~'

-;

:M ,e g had previously made a finding that the modification of ficense involved .

' ., #' , .

:.1 h "no significance hazards consideration.".. .

,'1 As a result of Sholly, at the request of the Commission,' Congress~ ,,,

'

-

' . . - fc-J . h jf. y included Section 12 in Pub. L. 97-415, the NRC Authorization, to

J.o ' . , , 4 .:. 4 amend Section 189a of the Atomic Energy Act of 1954. The new
J.y . ' ' ' Y?"O language provided, eter alia, that where the Commission determines

5 that a license amendment involves no significant hazards consideration,
[ '' S'[ '',E the amendment "may be issued and made immediately effective in

: s
'

' ' , :'5 ,$ ' / -

advance of the holding and completion of any required hearing."",

, .[y? Yi '

A. y Section 189a(2)(A) (42 U.S.C. 2239(a)(2)(A)).O' - '

We understand this language (and similar language in 10 C.F.R.o ' ;'- 1

/m -M i 50.58(b), promulgated under the changes made in the Atomic Energy'

' Act by Pub. L. 97-415) to require a hearing, if requested, in all cases in
which the amendment has been issued and made effective,
notwithstanding that the action permitted under the amendment may
have been completed (which would otherwise have mooted a hearing on
the amendment). See also, the Commission's Statement of Considera-
tion in Promulgating i 50.58(b), at 48 Fed. Reg. 14,873 (1983). To hold
otherwise would violate the integrity of the statutory and regulatory
scheme whereby the Commission may act expeditiously on a license
amendment without depriving petitioners of their right to a hearing.

Having determined that Licensees' objections on grounds of'

4

mootness cannot be sustained, we fm' d further that the contention
|7

P i,4;h,ix satisfies the basis and specificity requirements of 10 C.F.R. I 2.714, and
,

' N W ,y.:,n N n we admit it.

5'7.f p f pf'f I. .{ 7

M:'?s%dM Renumbered Contention 3
4f.%&$M.e .W. n.;c.h.nki* . mn

-
.

MP&L seeks suspension of Specification 4.0.4 to allow Grand Gulf Unit I to
> . ,

, ' - .d. ,M." :'.w . -
attain operating conditions necesrary for Scram Discharge Volume surveillance -

<;g 7;-' ''
testing (MP&L letter dated August 1,1983). The Safety Evaluation, on page eight.

' c~ M ; -),
'

,Q; indicates that this test must be completed within 72 hours after attaining sutlicicat
' $Q;., J3'o . , ' . rod density. Again,72 hours appears to be an arbitrary figure, with no indication or '

*

, .f'

information to support the assertion that it is sufficiently short to insure safety.
.

~ [*h-.
a

..-y b . 'Q ;. , . .. .

. . ' . , &|I'
* '

-. ' _' ,
. .r ?

1984,
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This contention, like the previous one, concerns a one time - y.,;, -

suspension of the technical specincations to allow a test, which has now - - K 1
*

,

P .? j
been completed. For the reasons given with regard to the prior 4,

,

' ? ;'; . ;
- contention, we cannot sustein Licensees' objections on the ground of it

1

mootness. Furthermore, we find that the contention satisfies the basis y
' _,,$_-

p(f }:, Q<dQ.N% y.p.g % M 1.
and specificity requirements of f 2.714.

The contention is admitted. o W! 7746. fksg
i<Xh?WiW?%,OhW8WMU+FIII. SCHEDULING

The two admitted contentions appear relatively simple. Discovery

M..uQhp|S'ishould not take long. Furthermore, we would encourage the parties to
D%njbgd (Minformally supply whatever relevant information is sought by the others.
Fie $ d ;d M-)nWe would expect that discovery would be completed within three

months. Although we will not now order that it be completed by then, gy-? t . g.

we do require that each of the parties submit a status report at that time
informing us of all the matters that have yet to be resolved preparatory b ~ ^

.

to the hearing. The Board will schedule further proceedings at that time. ff . '.
- "

!
v

Order
.

"

"
+

For all of the foregoing reasons and based upon a consideration of the i ~
'

entire record in this matter, it is, this 23rd day of April 1984, t ,,
_

ORDERED: -
-.

. / 7 w ij c -

1. That Petitioner JULEP is admitted to the proceeding as an
tMQgg , C -PMQS.co%gIntervenor; r

2. That JULEP's Renumbered Contentions 2 and 3 are admitted, and ]Ik T;h.
the others are denied;

gd . ; 5f ,:M,.s:.

3. That discovery shall now commence; and ; 'r . :,

4. That the parties shall each file a status report with the Board by . N ??''''E-W -
August 1,1984, advising the Board of all unresolved matters M '.~2 c

'

d ' 'W
preparatory to hearing and of the parties' respective suggestions as to I, ' ' , * ' 7 -
the dates for scheduling the final prehearing conference and the hearing. ,' ,- . , .

.. -, ,

' ***
_

$ g

. ~ g

O $

.
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Licensees shall have until ten (10) days after service of this Order,
pursuant to 10 C.F.R. f 2.714a, to appeal this Order.

. ..

FOR THE ATOMIC SAFETY AND -

LICENSING BOARD' .e

.
-

,

, .

Herbert Grossman, Chairman
_

ADMINISTRATIVE JUDGE
p

:.

?,1{\ - April 23,1984
il':^ 1~ i' Bethesda, Maryland
- A- q

h ', ', . ' ,;
t

.e-

y

ffs. . _
.a G .

;9 -
,

c'4C ,

'/ - , ,

1

e ' * .

i- j

!

!

r

b ,
?

.. , ; -

,

- srYy .

'i4 : -i.d h
pr t:T r-:,s

WAS$.-.>y.<- :~+ g,q;-Ap ,

c .ry. . . ,e r; .. ,. ; ,

,, ,

, , - ,;3 .

- ..
sj'

*

-1,s',
,,

. . t; 1.

* -g .

,..

! -
.s.
,-

.

'. .
-o

P

1986 "i

i ;

i
".-,

-

. . . ..- - - . .n
*

,

5

e

w q r - - + > - M e -9 - + - + sv- w -m- up -+'& 3 sm- . ~ - -p--t- _-*a -rm--T z- N



_ _ _ _ _ _ _ _ _ , _ _ _ _ _ _ _ _ _ . -. . . . . - . - . . _ .

.

.

-
-

t

. .s
.

4

^ 3

. .

4

@ m 9

.% ..

;/t _ . ~ ,

Directors' !.si . . . ..
.

m. . . .

- Dec..isions tw~.Y.x ~
;

y,9 _,. m.
Under w:ssn . - .

.

i

M.:a;uwems*1
.

W F,! 10 CFR 2.206
-
W 5 + k. j's. . . v - ~i*a%, '#

,
4 's; )d i

g" ::., . : < w- -

.

f. ,[,t e-G. ;&, <.'s
' . ',

l

, _' f-a f 'r
'

1, ,:.
b

; W ,. ' - .? g, ;

' t>^ ,p
'

:>.c .

I

*
s

I

f

.s.

% e

4

>
-

'

.th',4 [['ph. **,**' b..

f[(il(I h ..t . v- -s
, ,,+ ,

$ 44 , '':"w; ,.+ |J3.e ,.'
n.

J. ,'oy N; > <,; .f. '. * |
',

, , .

' '/.t
*

,
- -"7,'r-'-.e.,+..' '

'

3
! ' O g ,$ g * '[

._ tf , ' !;] ~,eI *
,

a ? - J:L '
| -{-*

,

.. ,

e

I

' ..i |

.I.

,

|
' A' j

|

,

I
1

I

. . - _ _ _ . . . _ . _ _ . _ _ . . - . . . - . _ . _ _ _ _ _ , _ _ _ . - . _ . . _ - _ _ _ . _ _ _ . -
... _



I

l.

|
'

- ; . . - - < '
.~

-

.

[-
. ' "f

'

Cite as 19 NRC 1787 (1984) DD-84-9
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UNITED STATES OF AMERICA 4 g '.,4"; W
- NUCLEAR REGULATORY COMMISSION .E . J ' J.~

'

.'"Y.G'-IMi hf.(c

,
OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS hN .hh, , , -s s , -. .~,, ;$;<, r.py: r;<

$[~Qi;kJohn G. Davis, Director
f

~

e w sp +:
; k g. , #

$*?'XpNt%.e.$u7 ffIn the Matter of (10 C.F.R. I 2.206)
., fd . - i

f WCWy,iM 7#*
.

J...

SHIPMENTS OF HIGH LEVEL NUCLEAR
6'"

POWER PLANT WASTE April 13,1984 , .
~

'

i
The Director of the Office of Nuclear Material Safety and Safeguards 1 - -

denies a request from the Sierra Club that the NRC halt all dry cask ship-
ments of spent fuel in certain model casks until appropriate analyses are

,

performed of an incident involving possible oxidation of spent fuel f
''

-~

shipped to Battelle Columbus Laboratories.

,

,. y. .

DIRECTOR'S DECISION UNDER 10 C.F.R. I 2.206 NNNy$fs
,5;h.f Y

By letter to Charles E. MacDonald, Chief, Transportation Certification I~ " '' ? ' '*d Branch of the Nuclear Regulatory Commission (NRC) dated November g 'M; f [-

7,1983, Marvin Resnikoff, on behalf of the Sierra Club, requested the c; W , . g?tz, . -
NRC to halt all dry cask shipments of spent fuelin Model Nos. NLI-1/2, r . c< c.L M MP ' '-

. "@ ,

NFS-4 (NAC-1) and IF-300 casks, including shipments from West i 'l ' -

Valley, New York and the Cooper Nuclear Station in Nebraska, until ap- 8 y a *;D_ v.
propriate analyses are performed of an incident involving possible oxida- !-

~^

tion of spent fuelin a shipping cask received at Battelle Columbus Labo- ~ ''
-

.

ratories (BCL) in Ohio. In support of its request, the Sierra Club stated j - -
*

"li]f nuclear fuel is shipped dry and an accident involving impact and ~

;
fire occurs, then uranium could oxidize rapidly, producing a radioactive

' ' '

'

dust. As far as we are aware, this type of accident has not been analyzed
by the NRC." The Sierra Club also requesteil that NRC:

I
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1. Require General Electric (GE) and Nuclear Assurance Corpo--

ration (NAC) to update their Safety Analysis Reports (SAR)
for the IF-300 NLI-1/2, and NFS-4 (NAC-1) casks to consider
oxidized fuel; and"

2. Reanalyze accident scenarios in NUREG 0170, NUREG/
CR-0743, and NUREG/CR-2472 to consider the oxidation'

phenomenon. .

,' * 1 Notice of receipt of the request and the NRC's intent to treat the re-
2 _

quest as a petition under 10 C.F.R. l 2.206 of the Commission's regula-
- ' '

-J- tions was published in the Federal Register on December 5, 1983 (48
- ^j Fed. Reg. 54,550).

'

,. , , M i For the reasons set forth below, I have determined that: (1) fuel-

'

,

7 ;-@T.j shipments need not be halted, (2) GE and NAC need not update their

j w.q'.[y Safety Analysis Reports, and (3) the NRC accident scenarios to evaluate'

k'i ' ; YijQpyg potential impacts of transportation need not be reanalyzed.

.e ; :- c w a,

!.Q%[ yih' 77M""hlyit.w @v;.;.2Qf BACKGROUND
rfun,4W _v 3;)ywj

i " [[ Q The NRC establishes safety and design standards for packages, known
as Type B packaging, used to transport potentially hazardous radioactive-

a

'
q materials, including spent reactor fuel. These standards require Type B

packages to withstand conditions incident to normal transport (see 10
.

4
- T C.F.R. 71.51(a) and 71.71) and certain hypothetical accident

conditions, including impact and fire, without serious loss of contain-* '

- j ment and limited loss of shielding capability (see 10 C.F.R. {{ 71.51(a)
and 71.73). The NRC reviews and specifically approves each Type B,_ ~- '

,

package design (10 C.F.R. { 71.31) to assure that the design meets ap-
plicable requirements. The approvals are issued in the form of a Certili-r

.

cate of Compliance for each package design. The NRC rules (10 C.F.R.''
-

e MMy t Part 71) also require various procedural, administrative and technical re-

M%h[h. . /
<-

g quirements to be followed for use of Type B packages. The NRC regula-
.

M tions also specify Quality Assurance standards under which packages%g MM
TIMM f,%y% must be designed, fabricated, and used and require an NRC-approvedg e

'N,j+f! Quality Assurance Program (10 C.F.R.{ 71.101).M4R%g PS The NRC has conducted several studies of the environmentalimpacts
% m ah p ,q,#M,4Q Q of the transportation of radioactive materials, including spent fuel -

jQg Tz: A:,.j! (WASH-1238, " Environmental Survey of Transportation of Radioactive
F p Q.-@ 'I$ .j Materials to and from Nuclear Power Plants," December 1972; andi

, " Q ^ ~ "y' d NUREG-0170, " Final Environmental Statement on the Transportation -s

:1 of Radioactive Material by Air and Other Modes," December 1977). In
+ ' ' , j,

*'

<.

' J~'4yx each case, the risk of radiologicci ?fects from the transport of spent fuel
, , %) under both normal and acc' dent conditions was found to be small.'

I Gd
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INCIDENT h..cc . s:
ti ;w - # ..

Details of the incident at BCL form the basis of Sierra Club's request f.4.'. '' m 'a-.
' and are documented in R.W. Klingensmith, Airborne Contamination Re- s% # ' P . ~ '': dW v

59'W.' ',

g]]e, %g g g. 1.!- 't
leased During Underwater Unloading of a Failed PWR Spent Fuel '

gAssemb&. PATRAM Proceedings - Berlin,646 53 (1980), and V. Pasu-
pathi and R.W. Klingensmith, " Investigation of Stainless Steel Clad .r,
Fuel Rod Failures and Fuel Performance in the Connecticut Yankee yy f,6 ,

EMddhp '[.:Reactor," EPRI-2119, November 1981. Basically, in May 1980, an irra-

{ #gh#
diated fuel assembly with known severe cladding failure (stainless steel)

'yf M6 gwas shipped to BCL for examination. The fuel was shipped dry in a .

Model No. NFS-4 cask. Rod failure included 4-5-foot-long cracks ap- m. ** - dEM A
T'5T% 'f. h g[

proximately 1/8-inch wide. During shipment, the fuel may have reached L

[(Q'9/~~ +

a temperature of 285'C in an air environment. Upon removal of the
rgn,yfcast head following flooding of the cask cavity and with the cask sub-

merged in the pool, a dark cloud of material emanated from the cask. q
"This resulted in contamination of the pool water and airborne contami- .

nation within the cask handling area. - .."'
No significant radiation doses were received by any employees during _

the incident and there w'as no release of radioactise material from the
' -

.

' 3- '
'

building.
The circumstences associated with the incident were reviewed in a .[W ^ d

routine NRC inspection at the BCL facility. The results were reported in s

Region III Inspection Report Nos. 70 008/80-02; 30-5728/80-02; .

;
~ 50-6/80-01 (November 25, 1980). A Notice of Violation was issued to

.

,

cy # , q.fj;BCL on December 8,.1980, for an overexposure to an employee's hand
si N Qfd''f.j [.Tduring preparation of the cask for reuse and for radioactivity in the fuel

storage pool exceeding license conditions. //sgdt* 7d.Q(,
Subsequent to the incident, BCL reviewed and revised their receipt G; % d!! Q M c.

and handling procedures to consider receipt of failed fuel. Also, the pN M :,$iby[

7'%k 4;f.M|1,i@L
f M;.M.fliCommission amended the Certificate of Compliance for the Model No.
MD y.

'

NFS 4 cask to preclude shipment of failed fuel assemblies (pellets) .

which are oxidized and to authorize other failed fuel to be shipped only ' -

in a dry non-oxidizing atmosphere. (Certificate of Compliance No. Efyn _ , ,

6698, Rev. No.15, to Nuclear Assurance Corporation and all users % ~~ j7%
- dated January 25,1982.) j $.7, J ? 3'.

There are other Certificates of Compliance issued for Model Nos. h' . - %

IF-300, NLI 1/2, TN-8, TN 8L, TN-9, and NLI-10/24 casks which au- F f.t
thorize the dry shipment of spent fuel. Certificates of Compliance for [.,- ,, ,

''Model Nos. NLI-1/2 and NL110/24 casks require inerting of the cask [o -

cavity. The Certificates of Compliance for the Model Nos. NFS-4,
'

.
,

'

IF 300, TN-8, TN-8L, and TN-9 casks permit an air environment. A

! ,
,
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DISCUSSION*

,

In its petition, the Sierra Club does not ask that shipments of spent'

fuel be halted because of noncompliance with regulatory requirements.
Rather, it asserts that the BCL incident is a type ofincident that has not<-

,

been previously considered by the NRC and that approvals issued by the
- '.J. NRC do not consider the oxidation phenomenon. .'

.
.

. Following the receipt of the petition, the UO fuel oxidation phenome-'
'

2
'

L 1 non and its potential impact on the transportation of irradiated power'

'4 reactor fuel assemblies were further assessed in NRC Research Informa-
;

j ,. g N -

in Irradiated
..|

-
tion Letter (RIL) No.139, " Potential Oxidation of UO2

[D S " 'l Fuel'and Its Regulatory Implications," March 5,1984 (RIL-139), a copy
m

| y$,~) of which is appended to this decision (not published). Its conclusions
i ' pcWS c! are briefly summarized below.
. L ' c5 ~ c - d Under certain conditions UO can react with available oxygen to form

2

Sf'A@M TU higher oxidation states. One of these higher oxidation states is U Og.
,

3

Production of U 0s is accompanied by a decrease in density froin that ofYD.!f'gf 3

Mi SAN q UO2 (i.e., volumetric expansion). The U Og expands and breaks off to3

form a powder as it is produced from the oxidation of the original UO -' ~~~

~ i 2s

This process is known as spalling.
.

.j The conditions necessary for UO2 to achieve higher oxidation states
*,

1 are the presence of oxygen sM sufficient heat. Conversely, the absence -

] of either oxygen or sufficient heat will preclude UO oxidation. In most'

- 2

,f cases spent fuel which is shipped is undamaged (i.e., >97% of rods are>
,

, ,, j expected to have undamaged cladding). Because the fuel rods are filled
with helium, one of the necessary conditions for oxidation is not present
(i.e., oxygen) when' cladding is not damaged. So, in the case of undam-'

..
aged rods, even with high levels of heating, oxidation of UO to higher2

' - " oxidation states is precluded.' ,,

s y, W E fr % w M[qs [g3d For damaged fuel rods, the internal helium gas would be lost. Such
fuel would be exposed to its immediate ambient environment. In the

i' g% case of spent fuel in transport, the immediate environment would be the

_ ge u.i cask cavity gas. If the cavity gas contains oxygen, one of the necessaryn;
3g conditions for oxidation is met. If sufficient heat is also present, then

d;pS w;.A9d
oxidation could take place. Experimental data indicate that temperatures
exceeding 150*C (302'F) may be sufficient for UO oxidation. Thermal .

w Q 75 $ $ Q]
2

,$4 'dj4f . . analyses on NRC-approved spent fuel casks indicate that peak fuel

^ ~ 1% di%J temperatures, even with relatively low internal heat loads, may exceed

Am,/E: 150'C under the normal and hypothetical accident conditions considered .

.
V. - under the requirements of 10 C.F.R. Part 71.[

'
,

E q ?.j J ' ~, Oxidation of UO in failed fuel rods causes spalling of the fuel matrix.
2

'

.% As the fuel spalls, dispersible radioactive material is produced. The spall,-

*

9*z.
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product releases additional gaseous fission products and contaminated {; 'h,'
particles. Although the' start of spalling (i.e., reaction initiation) is not ,; - *g%

[, j @. ;. |[,';y- -j ..immediate once the conditions necessary for oxidation are present, it
- can occur in a matter of minutes to hours at temperatures of 250*C or - <

., _

more, in a matter of days at about 200*C, and over a matter of years at 1. "' ] ; c
'

7
,

MZ W%.sf
about 150*C. It is evident that lower temperatures delay the initiation of (, f

P ,..a.'

the potential for UO2 oxidation, but lower temperatures do not
necessarily preclude it.

. g Q :w$ g p p:-yy;p.
n u. n

U %A| The spall product increases the available dispersible radioactive mate-
%:/ j@A.

l rial but does not significantly add to the driving force needed to release U
material from a cask. The shipping casks have been designed to preclude hggI - ].% %

i the release of radioactive material under normal and hypothetical acci- rgs j.gB$$
dent conditions of 10 C.F.R. Part 71. Because oxidation does not create WM&;G0MQ
or add to the driving force for release evaluated in the Part 71 analyses, $MNI ' h

!- these air filled casks will preclude relecse even for conditions where oxi- F- .

<

dation occurs. L ,

The potential of UO oxidation does not reduce packaging effective- !
.

2 ,
'

ness for normal or hypothetical accident conditions of 10 C.F.R. Part 71.
' -

3 The overall risk to public health and safety for conditions beyond the hy-
.

'
-

! pothetical accident conditions of 10 C.F.R. Part 71 and for sabotage y
; events has been considered. Evaluations were done in the past f. :

" 'y. -

*s
,

(NUREG-0170; WASH-1238; NUREG/CR-0743, " Transportation of , ,

Radiopuclides in Urban Environs: Draft Environmental Assessment," |
'

C '

] July 1980; and NUREG/CR-2472, " Final Report on Shipping Cask nJ
' Sabotage Source Term Investigation," October 1982), but the possibility %.%

W/@$ f d4%Q;$; ,97.lOQOof UO spalling was not specifically considered in these reports. Evalua- 3i 2

| tions were performed recently by the NRC's Office of Research to deter-
i mine if there was any increase in risk over previous studies from poten- QJ:K'g.Qih.$

E

h' ? K. T W Hh[k.k
tial oxidation in the five air-filled cask designs and two helium filled s

cask designs (see Ril-139, at 13-15,19-23.) In both cases it was es-
timated that consequences are not increased by more than a factor of 4.0 e.d tW/.Wy.cs?
and that impact on risk is minor (< 15% increase). This upper bound of @MDMMM
increased risk is not considered significant. For example, based on 2,182 - N Je n 9/ 9

,

'
a

kh [(, ir ,0
f..spent fuel shipments / year (70% by truck and 30% by train), there is a

likelihood of one latent cancer fatality in 2,060 years from an extremely '

*0

|/ '.
severe transportation accident in which oxidation occurs. i[.; Q'-

.

! The other situation to be considered for air filled casks is the receipt ;- >; *<

and handling of these packages. While fuel oxidation does not signifi- .

' cantly alter the risks of transport, it could increase the risks of personnel
- W.'

-.

exposure during receiving and handling operations. This is especially -
,

'
,

true if the occurrence of oxidation is unsuspected; or if oxidation is ,

suspected, but the extent of oxidation i1 unknown.
'

'
. . ,

.
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In view of the foregoing, and because there is no practical means of
identifying all failed fuel assemblies, particularly if the cladding defects- .

,
are small, I have concluded that the public health and safety requires- . .

that all dry spent fuel shipping casks should be inerted for shipment in
'

- '. order to avoid handling problems at facilities receiving spent fuel. In,
' '

'

I addition, fuel assemblies (rods) known or suspected to be failed should
''

' V . , h canned for shipment. Accordingly, the applicable NRC Certificates of -'

,

, ; @Q, o
' '*

t Compliance have been revised to require inerting for shipment. Inv

<1 addition, the certificates, except Certificate of Compliance No. 9010,
1;f $ .Jr prohibit shipment of failed fuel assemblies and fuel with cladding

T, [M, $s C ;9
defects greater than pin holes and hairline cracks. Certificate No. 9010-

4 k* d permits such shipment only if the fuel is canned appropriately for/

'R J shipment. Revisions may be made to the other certificates in the future.
t

] - G< pt[$ .;1 to permit shipments of canned failed fuel. Copies of the revised certili-,

& 9.. 3g- cates are attached to this decision.
y &a''i riU-f.QW
2 M m ,4 ?? CONCLUSION
4. % Sc|; ; 0;,

d The Sierra Club's request to halt all dry cask shipments of scent fuel
including shipments from West Valley, New York and the Cooper'

Nuclear Station in Nebraska is based on its belief that appropriate analy-
'i , ses of fuel oxidation have not been performed. As outlined above, and

in Ril-139, the issue of fuel oxidation has been addressed. Based on the
information available to the NRC, the regulations governing the trans-
portation of spent fuel and the requirements for inerting dry spent fuel
casks and canning grossly failed spent fuel are adequate to protect public
health and safety. Consequently, the Sierra Club's first request to halt
shipments is denied. Because of the action taken to require inerting of,

all dry cask shipments of spent fuel, the Sierra Club's second request to,

'.N A 2 r:R require General Electric cnd Nuclear Assurance Corporation to update
a." . % ' . M their Safety Analysis Reports to consider oxidized fuel is also denied.
i'/f$WM% Based on the analysis of fuel oxidation as described in RIL 139 and the

h, M1 c.57 finding therein that the oxidation phenomenon is not a significant contri-
[$Mgh bution to overall transport risk, the Sierra Club's third request to reana-

I
O ' 99>.M f' ' !

lyze accident scenarios in NUREG-0170, NUREG/CR-0743, and
' '

NUREG/CR-2472 is also denied.
'

.K.
' fp]!
, jI A copy of this decision will be filed with the Secretary for the Commis-

vf : sion's review in accordance with 10 C.F.R. f 2.206(c) of the Commis- ,'"
sion's regulations. As provided in 10 C.F.R. } 2.206(c), the decision will
constitute the final action of the Commission 25 days after the date of

>
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'Nf?j ._ , ,issuance, unless the Commission on its own motion institutes review of

E 'h . 's.h {!' , ;,
f;. .

this decision within that time. :

p . n- .,+, ., , , . .. :.
. . _ ~ - .. e AqE, s ,.

.?;.;r,; . , .

:

d.g$g,ees.;;.pfy0,f, y;
.

.. vp . . o .

3d ,yc/.'@John G. Davis, Director
. Office of Nuclear Material ' 7p,

p Safety and Safeguards igfgjii q;} ?-.

-abzu;w%p q m,Av. . . . . ..

2 s;

A v.n*3@,d;Q.g,5Dated at Silver Spring, Maryland,
2BFE7,this 13th day of April 1984. '

%%
Ag% k [M S,y[L,, [j.6[The Appendix has been omitted from this publication but may be

found in the NRC Public Document Room,1717 H Street, NW,

p;;. p g;f ",.; ''..[ g
g' ".

Washington, DC 20555.]
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UNITED STATES OF AMERICA -

NUCLEAR REGULATORY COMMISSION

'

OFFICE OF NUCLEAR REACTOR REGULATION
-

| Harold R. Denton, Director
'

,

4N
J, y,,,
! In the Matter of Docket No. 50-271,

(10 C.F.R. 6 2.206)..'

.,

I
VERMONT YANKEE NUCLEAR,

,,e - POWER CORPORATION
~

,

(Vermont Yankee Nuclear
'

Power Station) April 16,1984

The Director of the Office of Nuclear Reactor Regulation denies a pe-
tition pursuant to 10 C.F.R. l 2.206 from the Verment Public Interest
Research Group and the Vermont Yankee Decommissioning Alliance
requesting issuance of an order to the Vermont Yankee Nuclear Power
Corporation to show cause why its license should not be suspended
pending resolution of certain issues related to intergranular stress corro-
sion cracking of reactor piping at the Vermont Yankee facility...

,
-

, . , n.. ., . DIRECTOR'S DECISION UNDER 10 C.F.R. @ 2.206:t

fe.$ The Vermont Public Interest Research G oup (VPIRG) and the Ver-
'

i
,

i . . 73-6 mont Yankee Decommissioning Alliance (VYDA) submitted a petition
l' "a pursuant to 10 C.F.R. f 2.206 on October 25, 1983 requesting that the

"
,

] Nuclear Regulatory Commission (NRC) issue an order to Vermont
'

4 Yankee Nuclear Power Corporation (licensee) requiring it to show cause
-| why its license should not be suspended pending resolution of certain *

issues related to pipe cracks in its Vermont Yankee facility. Notice of re-,

ceipt of this request was published in the FederalRegister on November
17, 1983 (48 Fed. Reg. 52,370).,y

4
.

,

1994,

..



,.
k - 3 -
e

i,b i,
,0

$1

, . -

+

, , . %; .

, . ,,. . .
' a:

'

s ~

,

1

1

I !
I
.

L

f' | ,.; '
,

VPIRG/VYDA assert as the basis for their requested action a number . .,
,

''

of concerns withintergranular stress corrosion cracking (IGSCC) of ;_
reactor piping at the' Vermont. Yankee plant. After considering the re- d t+

.

quest and for the reasons set forth below, I have concluded that contin- 4 ., ., , .. v .

ued operation of the Vermont Yankee Nuclear Power Station does not VW. . l . .i/4 E5'..

adversely affect the public heakh and safety and, therefore, no adequate dfy% ~ 7 +
basis exists to take the requested action at this time. Accordingly, I have 7W %. , s
determined that the VPIRG/VYDA request should be denied. I'W'C'*; . 4. . " .:

NNU& M.MmhWMk&y~ +' ";a.;vr
'

<'
.'

I.
.9g y a; n y j. s ms mp ; 'n-
YMuy;$.9 '

'

The issue of IGSCC has b'een of concern to the staff for a number of W -

kfN " ^
'

years. As a result of extensive IGSCC found in the recirculation system

'

piping of one boiling water reactor (BWR) in the spring of 1982, the '[
^% 'NRC required inspections at other BWRs in 1982 and 1983. As further

'

information was gathered from plant inspections about the extent and
,

nature of the IGSCC problem, substantial industry and NRC effort was &,

expended in conducting and improving inspection activities in this area.' ,y
'

During the spring 1983 refueling outage at Vermont Yankee, aug-
'

r'ented inservice inspection was performed on the recirculation system d,' '

piping in accordance with Office of Inspection and Enforcement (l&E) Q'
Bulletin 83-02; The initial sample size covered twenty-six welds and was %
later expanded to sixty welds (including two residual heat removal y-

. . .| :A;gSyg(p<t(RHR) system welds) after ultrasonic indications were reported on
welds in the initial sampling. The sixty welds inspected consist of forty, t

12 inch-diameter riser welds and twenty large-diameter (iin20-inch) ?Gk nMD '
) piping welds. The criteria for selecting weids for examination included $$7f.[$N $

the consideration of high susceptibility rating in terms of stress rule Mi 4 < t. ''.g6 % r
index and carbon content matrix, inspection results from earlier /%/3 WN O

A[kC[jN,g,,
examinations, and IGSCC experienced at other BWR plants.

5' WyThe ultrasonic tests (UT) of pipe welds were performed by Magnailux
' #'

Company for the licensee. Their UT procedures, equipment, and person- - <

k . ' Mi' #,

nel have satisfactorily demonstrated their inspection capability on the '

' ' I. ' d. C *y
..

IGSCC cracked samplev at the Electric Power Research Institute's
i

- (EPRI) Nondestructive Examination (NDE) Center in accordance with R /-
'~ '

I&E Bulletin 83-02. ,k fm' -' -

A total of thirty-four welds were found to show linear indications of -

- possible cracks and all indications were reported to be parallel to the "

, .

.

,

.j. -

*sECY.83 2HC. "stafT Requirements for Remsprcuon of BWR Piping and Repair of Cracked Piping"
Nosember 7.1983. ,

i
. ,

,

9

!
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,

~ weld in the heat-affected zone (HAZ). The deepest indication was
reported in a 12 inch-diameter riser weld and was 50% of wall thickness.
The reported indications in the large size pipe welds were relatively shal-

_
low and did not exceed 15% of wall thickness.

~'

All thirty-four welds with UT indications were evaluated by NUTECH
for the licensee using the methodology provided in the American Society

*

of Mechanical Engineer's (ASME) Code Section XI IWB-3600. The
>' twelve large-diame:er welds with UT indications were found conditional-

'

- ly acceptable for returning to service for a 12-month fuel cycle after con-
,.'

.c. sidering the IGSCC and fatigue crack growth. All twenty-two,12-
, ,,

y, inch-diameter riser welds with UT indications were repaired by., ,

NUTECH using the weld overlay technique, and each ev .tlay design'7',-j~ -

'i-j was shown to meet the ASME Section III requirements inclading fatigue# .~; .

- A o , .; . d considerations. The licensee also installed local leak detection sensors
'

N f|c. j (moisture-sensitive tapes) on seven uninspected 28-inch-diameter welds.

';tp Dn|i~ .%;% _ 6, d]
The staff reviewed Vermont Yankee's submittals regarding the inspec-

_
tion results including the description of the defects found, the repairs

# " A h Q .[ ..': and the associated stress and fracture mechanics analyses and permitted
'T l.c ' N. ': l the Vermont Yankee plant to return to power operation in its present

'
'

configuration for one 12 month fuel cycle. Because of concern over the
,

possible long term growth of small IGSCC that may be present but not
,

,
,

i ,
detected during the last inspection, the staff required that additional

, j monitoring and tighter limits on unidentified leakage be implemented'

.

j and that plans for inspection and/or modification of the recirculation'

,

; and other reactor coolant pressure boundary (RCPB) piping systems
,

during the next refueling outage, which is now scheduled for July 1984,>

be submitted for the staff review at least one month before the start of
'

| the next refueling outage.'
q

g4A -W '
II.

&& kWQ
: 3'M MNf:dJd)h The bases for staffjudgment that continued operation of the Vermont
qf.$%N Yankee Nuclear Power Station does not adversely affect the public

. IhhMdd health and safety can be summarized as follows:

J"' M MIM 1. A large percentage of welds, which are representative of those
V f 9 R 'f ? 7 i:| most likely to suffer IGSCC, were inspected during the last

,

. 1, {q gj outage. For those welds having crack indications, weld repairs,

j Gjfp M S which the staff considers adequate were made. The staffsjudg-
,

-

f ' ~ 4, { .
ment is that all cracks which have been repaired will not fail-'*

*1
*

.Jn
'f ,i " order Conntming Licensee Commaments on Pipe Crack Related issues " hne 27,1983 (48 Fed.,~

~\ Y, , !
Reg. 31.320 0983)).| N-

j ;, . < ,, ,
i-
'

1996
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,i:

during a single operating cycle. No judgments have been made c ,

" ~-at this time cancerning continued operation with these repairs .

beyond the current operating cycle. ; -

,

~ 2. For those welds not inspected, the staff has concluded that i

some of the large-diameter pipe welds probably will have W,,
IGSCC. However, based on the analysis of the results from the hGd. , , .;,'

- sampled welds, no uninspected circumferential cracks are ex- e. . -
-'' *

pected to currently exceed much beyond 15% of the wall k . ., i, w.

thickness. Consequently, these cracks would not be deep p'M.%f T 9C (q

|M.fE.f%2Q[4 4
i3enough to jeopardize the safe operation of the plant before the

dp S.I.Nnext scheduled refueling outage. This is because the primary
pipes at the Vermont Yankee Nuclear Power Station, even / . , ; u, - A : b7 '
with IGSCC, will behave in a predictable nonbrittle' manner [A . yd'[i. I
with low crack growth rate. in 4

~
,,

i ,

% ~

3. Even if a crack were to grow completely through the pipe wall -

during the current operating cycle, analyses and experience in-
,

dicate that it is likely that the pipe would leak for a period of
time before pipe rupture. To address this possibility, the staff

'
required enhanced leak detection capability. Leak detection sys-
tems n'w in place would detect a leak before pipe rupture. .

4. Finally, if a large pipe were to rupture during the current tj
,

operating cycle, which the staff judges to be extremely -

unlikely, analyses and experiments indicate that the emergency
core cooling systems would operate to maintain any offsite ra- .

,

dioactive releases within regulatory limits. , s
t.

,

. m
M y%.= .y,

.#p
D % O.m

n

W' . 'W,G ?' },|2III.

&a. S
;-. _ s ,n:

To support their request for issuance of an order to show cause to Ver- An.4,y,' A .'
-

N A.,i' -mont Yankee, VPIRG and VYDA relied on a number of facts and asser-
$ ,

JU~g
' (2 :~V'. M

tions. In order to respond in an organized fashion to the petition, the p..
staff has grouped these assertions into several issues listed below. The 2: . , -

~

'; .,

numbered paragraphs in the petition pertaining to each issue are identi- .

fied in parentheses. Some paragraphs (such as statements of facts) do I,1; .1, % j
"-not appear because no specific response to these paragraphs is necessary. g. ' ;

.

,

The issues are: Y ^-
,,

l. The quality of UT inspection at Vermont Yankee; k? '-"

' "2. The scope and extent of UT inspection; E
'

,
,

3. The adequacy of weld overlay repairs; !'.
'

4. Compliance with NRC regulations; and .

S. Lack of assurance of safe operation of the facility.

.
,

.

O
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- Each of these issues is summarized below and followed by the staff's
evaluation and response.

.

.

Issue 1.

+ ' A good quality of UT inspection of the pipe welds has not been as-
sured (4,31,32,33,34,53,58) because: -

,
a. According to the "EPRI UT Sizing Round Robin Results,"

Magnallux has used an unreliable inspection method at Ver-
mont Yankee. (26,27,28,29,30)+

, ,

,
I b. The Advisory Committee on Reactor Safeguards (ACRS) has

- expressed concern over the efficacy of UT sizing, evaluation
~ procedures, and the weld overlay repair method, all of which

^
.

i pertain to Vermont Yankee. (3,35,36,37,43)* ,a-
a" W c. The results of inspection at Vermont Yankee indicated that a1 ,

. " ]]N.? large number of cracks were found. (18,38,39)
', ; 7 d. The Executive Director for Operations (EDO) has stated con-

d, , , q cern over the reliability of UT sizing, as expressed in SECY-'

,.

, ' , , 4 83-267, dated July 1, 1983. (3, 24)-
,

Staff Response

i Magnaflux was contracted by the licensee to perform UT inspection at
! Vermont Yankee. Magnallux used the procedures and methods required

[ j by the ASME Code Section XI to detect and size the IGSCC indications
in the Vermont Yankee recirculation and RHR piping systems. The

''

overall quality of UT inspection at Vermont Yankee was carefrily reeval.
- uated by an NRC ad hoc task force, consisting of NRC staff from the

Office of Nuclear Reactor Regulation (14RR), I&E, Region I and their
j consultants and the recently established NRC Piping Review

,
_

,

> y iN -1 Committee. Both groups found the quality to be acceptable. The bases,j ,
,

, w M. . j of the task force conclusions and the stafTs responses to this category of(
'' .c> M contentions are summarized below:

.,(N@Q'/"Q;],j
. , ;f y - Magnallux's UT procedures, equipment, calibration standards

~[ and personnel had satisfactorily demonstrated the required per-
. ';7'j formance capability on the IGSCC cracked samples at EPRI's -

'
~

. . NDE Center in accordance with I&E Bulletin 83-02.~ ~

).! - The licensee conservatively reported the depth of UT indica-*
. ,

" ' ' tions by doubling the crack depth measured by UT and then- -

used this salue in the fracture mechanics evaluation. This addi-.
. s

' tional margin compensates partially for the possible sizing

| . , -
', errors.g

:z,
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- The licensee took the position that, unless absolutely certain

. .' ,,.3.po'-c
that it was a geometric reflector, the indication was classified as !

- ~ ' * " ' ,' -

IGSCC. !' ; .1
^ ''

d [,iC'
'

Decontamination of piping probably enhanced the UT detec- P .7 ..a '.~- m

tion capability ofIGSCC. 8# .

- Joints with extensive construction weld repair were determined WLGggg'9
-

and inspected. [ h.gf ps.
- The quality of UT inspection cannot be judged solely by the E q'j ,1:qi?

failure to identify an axial indication. Because of its hSh$.B.Q
orientation, an axial indication is very easy to miss. If an axial Q ff5 % $ $ N N '~

(W(W(d$gygi3Wg%[dMi
MQh'! indication is very close to the weld crown and the weld is not

ground flush, the axial indication is more easily missed. Q, .

Further, the axial cracks are generally limited in length, i.e., ; i

j --X W.|p; i W^.}[t*y.
confined by the width of the HAZ. The consequence of a

f
'

,f 'throughwall penetration of axial cracks is to leak, not to
rupture; therefore, it is not a significant factor in the pipe in- L_.~

^

'J
'~

tegrity consideration.' ! - '"-

- The Magnaflux UT procedure for crack depth sizing, like other , 2

procedures currently in use, is a state-of the-art procedure; as- 4- -,

' 'such, it would be difficult to assess how well Magnafiux, using
its UT procedures can size the IGSCC indications because the - 7
preliminary sizing round robin conducted by EPRI/NDE

'Center was the first of its kind. This situation may serve to ex-
plain why the ACRS felt that "there is no consistent experi- ' '

. - + - '

mental evidence or body of expert opinion indicating that the g,.. -

(!& '' w@r%9 R . >
measured crack depths bear any direct relationship to the

Ud. @$'actual crack depths . " While the staff shares ACRS' concern
hM;$5f

M) [C 't "f,[ -
as quoted. the s:aff does not necessarily agree with ACRS' con-
clusion regardmg the crack characterization because such a con- A ''

fF# 3'cern m: mlicable only to the depth sizing. The field capa-
bility te crack length, which is at least as important in j /'

,

assessing tr e imegrity of piping welds containing cracks, is con- kMW:'.O,
sidered much better than that for depth sizing. 0.C D "' f'

,

in the December 19, 1983 letter., frot.. J.J. Ray to Chairman W n-: py
Palladino, the ACRS recommends that "the uncertainty in T''' 'g c ,f -;ff ,,
crack depth be compensated for by the repair of any weldjoint !: .. W 2 ' -

with effectively. continuous crack indications over g~~*.er than P;N C
-

120 degrees circumferential extent." Interpreting thi., proposed '. |'" ''-

criterion literally, the staff identified four unrepaired welds at i< ~ ' "'-

'A small throughwall asial erad mas round durms weld overlay repair or each 44 the 12-mch riser welds
(No 3$ and No. 40s

~

.

.~

O
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Vermont Yankee that would not meet this criterion.-

Subsequently, the staff made an assessment of these four
welds (two of which had 360* intermittent indications) and
concluded that continued operation of the Vermont Yankee -

plant is justified because the measured crack depths of these
welds were shallow, i.e., they did not exceed 15% of the wall'

thickness. Even if the crack depths were a factor of two larger -
,

"
,

than measured, growth to the Code acceptance limits during
the present operating cycle (scheduled to end mid-June 1984);,

,4 ',
, would be unlikely. Further, on the basis of evidence previously

obtained at other BWRs, these shallow indications reported at. . .

L,* '@ Vermont Yankee', including the so-called "360*-intermittent"
N< sj indications, are most likely metallurgical reflectors. This con--

Mg' ;v ; 1Q clusion tends to be confirmed by the results of recent examina-

,

~

y tions of some sample welds at another BWR, using advanced
7'4 - - ? techniques that have been developed under NRC sponsorship.

$ i '? - The first EPRI sizing round robin results illustrate that the7 ,

~d j -i' ,d amplitude-based UT sizing method currently endorsed by the.
M Code is inadeqdate in sizing IGSCC. In addition, it also shows

- I that the best state-of-the-art sizing procedures, which utilize
more than one technique (including crack tip diffraction but-

not limited to this technique alone) need to be developed for,

' ^
field use in the near future. It should also be emphasized that4

c ~ even with the best state-of-the-art sizing procedures, an inten-
.~ sive program of training and tield application will be needed

; ,. before a consistent and reliable UT sizing ofIGSCC indications
., can be achieved. The staff, the'refore, conclades that Vermont

^

Yankee could not have used the UT procedure relying solely
~ '

-- *
. on the crack tip diffraction principle during this 1983

y,$ j L }g inspection.
2%M . H ..-- - As demonstrated in the Performance Capability Demonstration
j ,W'$ and EPRI UT sizing round robin, not only under-call (calling a

ys : 3.j. crack a non crack or calling crack depth shallower than the4

N. [6.y;'3Mdji actual depth) but the possible over-call (calling a non-crack a
M. . LJT y crack or calling crack depth deeper than the actual crack) of
[ g[,. : F # . ,(.y UT sizing should also be factored into the consideration of .

i how much margin should be added to the reported crack depthe,n ,. f
* '

. to obtain a realistic crack depth for evaluation.c w >
'

* i - While the memorandum sent by the Executive Director for .

; Operations to the Commission (SECY-83-267, July 1,1983)9

. did indicate the staff's concern over the efficacy of current UT
sizing procedures, the primary concern is directed more at the

-
.
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generic aspects of UT inspection and to point out the need for (f. g.- 7 ' ,>',
E f,f V - '

further improvement in the overall UT inspection process,
. rather than the specific quality of UT inspection at Vermont rt f( | f

Yankee. ?;- ; ~ y['; -J

@'y;'; W y ^[g t@ 9
:gj- Having recognized the limitation of the current state-of-the-art

. UT sizing procedures, the staff has not accepted the reported (" .

LM- ; id M ;crack depths on the basis of " faith" nor has it taken the un-

$4'. fM@kj.g
xM'

realistic approach of categorically assuming the crack was

Q M h ccthroughwall. Rather, the staff followed the traditional practical,

h A - ['q;,ggh f ,gjyet conservative regulatory approach and considered all aspects
of UT sizing uncertainties to arrive at an incremental depth to -

be added to the reported crack depth for flaw evaluations. i 5 ,$ ' * O M 'i C
,.

(h, [~ .''
;#]?For the reasons discussed above, the inspection that was performed

J'was sufficient for the staff to assess the condition of the plant in order to ,

determine the safety of continued operation. e,JG

s

Issue 2 | '
.

The scope and extent of UT inspections are insufficient to ensure con- [ *[
tinuous safe operatior, of the plant (17,52,57) because: [" - ,, .

a. The inspection results indicated that Vermont Yankee has the ~ ' ?s l'' ",

highest percentage of IGSCC indications in the recirculation I*,

and residual heat removal systems when compared with all of
the BWRs in the U.S. which were inspected before September -

^, '
-

1,1983.(50)' -m.
b. Current NRC policy requires that reactor water clean up 0 iINM+

h. t, J ~ ~M Hj ' @f [
(RWCU) and core spray systems be inspected Such inspection
has not been performed at Vermont Yankee. (16,19)

t.m
.,

t , p .p g -

Staff Response h - '.
Although neither 100% inspection of the recirculation and RHR sys- p)s . 4 '..,

;'s' ,

g
tems piping welds nor inspections of core spray and RWCU systems f d.;,,.
piping welds were performed during the spring 1983 outage, the NRC :V ;; 2J,
Ad Hoc Task Force and Piping Review Committee, after a careful evalu- E , j, ' ~.
ation of the inspection results, inspection resources, and inspector C ,. .

'

exposure, concluded that reinspections of piping welds in these piping :, '" , }, ' ;[
,

, ,

i '

'
systems before the next refueling outage are not warranted. The bases

'
'

for this conclusion are summarized below: '

- One of the main inspection objectives is to gauge how wide- ]
'

spread the problem of IGSCC is in the recirculation and RHR ,

piping systems. Within the constraints of inspection resources |
)..

l
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' '

and inspection exposure, this objective can best be accom-
plished through a sampling scheme plus sample expansion if
cracking is found, as specified in I&E Bulletin 83-02. .

- The licensee inspected approximately 60% of the high suscepti-
' bility welds in the recirculation and RHR systems piping. It

found approximately 60% of those inspected to have the rele- .

vant IGSCC indications, which was, in fact, the highest per-'
.

,
. centage of such indications found in any of the BWRs in the

U.S. which were inspected before September 1,1983. All indi-'

J ' 'l cations were reported to be parallel to the weld in the HAZ.
, a'ri The deepest indication reported in the 12-inch-diameter riser*

,

'''
welds, all of which were inspected, was 50% throughwall. The

,
'

f. ; ? reported indications in the pipe welds larger than 12 inches in'

diameter were relatively shallow and did not exceed 15% ofg. . . +.

( wall thickness. It was, therefore, concluded that the uninspect-
,

4 . 9 j ed large-diameter pipe welds probably will have IGSCC.
'

-;c .- However, on the basis of the results from the sampled welds,*
- none of these circumferential cracks should be expected to

exceed much beyond 15% of wall thickness. Consequently,
they should not be deep enough to jeopardize the safe opera-!

'
>

tion of the plant until the next scheduled refueling outage.
- The Class I portions of the core spray and RWCU systems

piping were replaced with corrosion-resistant material of Type
316L (Iow carbon), austenitic stainless steel, a conforming,

,

corrosion resistant material, accepted by the staff (NUREG-'

| 0313, Rev.1) in 1977 and 1980, respectively. Therefore, they
are unlikely to have suffered IGSCC, and augmented inservice

- inspection is not necessary. (As discussed in some detail on p.
1105, Iq/ra.),

v :,
'y , zgX ) . Issue 3

.a. w Weld overlay repairs performed at Vermont Yankee are insufficient to4

/.. $ 1T *
M'

- ensure that adequate safety margins exist in the piping for safe operation
'1 under normal and faulted conditions (52,56) because:W^

,
. i a. Of ACRS concern over the etlicacy of UT sizin; (3, 46) '~ '

.

;
, b. Overlay thickness was determined by the UT sizing method~1 .e .."

' . ' .' winich is unreliable. (47)
.

,

.

.

I

!

'
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0Staff Response [ - .L -
...

Although the staff does not necessarily agree with the residual stress [ J
'

' distribution and cra-': growth rate curve used by NUTECH in its flaw 'n-(>..,. ' '
-

'

.

evaluation for the hcensee, we do concur with its conclusions, because < ;y ;.e . -
. .f

the stafrs own independent calculations, using more conservative stress g . MQ' f. ' / ., . -
' distributions and growth rate curves, have also confirmed that all repairs MM ,,

%gg;y,y, gf ',
yQewill provide adequate assurance of safe operation during the present fuel g,

cycle. The bases for this conclusion and our general responses to this cg 7, , . .
area of the petitioners' concerns are summarized below: g >i:e.N Mc

- A more realistic fracture mechanics model, with a cracked f 5 jf 'l j "f ''
cylinder and an operating pressure of 1000 psi, rather than a *|IM A. :D #:5.~f
single-edged flat plate and a design pressure of 1250 psi as 3 f* _ ,O.;&:*

used by NUTECH, were employed in the stafi's calculation. @ .< -
- ~ '

..

- The flaw evaluation was based on a conservative yet realistic
,

'

crack depth rather than adopting the crack depth exactly as
'

reported. This conservative and realistic crack depth was ob-
tained by adding an increment to the reported crack depth to b .

cover the sizing uncertainties.
- The crack growth is governed only by the steady-state stresses.

Although the seismic stress was not explicitly included in the
crack growth evaluation, it was found that the contribution to *

the crack growth calculation due to seismic or other transient
stresses is insignificant.

- Although the overlay itself may make the underlying IGSCC ,

uninspectable, no growth of IGSCC is expected because of the 9.? N .' ?X

|Qf . . .
favorable, compressive residual stress pattcrn developed by the '

f
' ' ~.

weld overlay repair operation. Further, the overlay itself can :+

be inspected by UT to see whether the crack has grown into . ,.,; ._
the overlay. '; - .:.i'; ,.

/,.
-

.

Issue 4 N''~ W'

The failure to perform an adequate inspection at Vermont Yankee vio-
.

.-

- J _ -gg-
lates Quality Assurance Criterion X of Appendix B to Part 50. The inade- .

- quate inspection process, testing procedures and repair designs also raise F *'
,

the question of whether Vermont Yankee continues to satisfy certain ,-

General Design Criteria of Appendix A to Part 50. (20, 51, 54, 55, c, ,

58 73) '' ^'
- - '

..

I

[
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Staff Response

VPIRG and VYDA allege that, for the various reasons they asserted
in their petition, the inspection performed at Vermont Yankee was inad-
equate and, therefore, violated Criterion X of Appendix B to Part 50 of
the Commission's regulations. The part of the criterion which they
assert was violated in this case states, "[e]xaminations, measurements, .

or tests of material or products processed shall be performed for each
work operation where necessary to assure quality." We have concluded
that Vermont Yankee has satisfactorily complied with Appendix B
requirements.

The quality of each pipe weld in a piping system is assured through a*

periodic inservice inspection. However, this does not necessarily mean
that each weld in a given piping system performing the same functions'

and under the same environment needs to be inspected every time. The
,l quality of each weld may be indirectly ensured through the inspection re-
,] suits of a representative sample of welds in the same piping system. This

.-
is one of the principles of inservice inspection of ASME Code Section
XI. In the previous sections of this decision, we have concluded that the

| quality and scope of the UT inspections performed at Vermont Yankee
were adequate. Consequently, the staff has concluded that no violation

,,

of Appendix B has occurred.2

j Similarly, the staff has concluded that General Design Criteria (GDC)
1,14,30, and 31 have been satisfied.' The petitioners assert as the basis
for their conclusion that Vermont Yankee fails to satisfy the GDC be-,

cause of the unreliability of the ultrasonic testing procedure, the inade-
quate extent of UT inspection and the faulty repair designs.

Each of these assertions has been specifically addressed above. A
.

,

review of experimental results, the results of inspections and destructive'

,d testing, and plant operating experience indicates that:

f i,,. (1) the cracking found at the Vermont Yankee facility is consistent
,-

.:
* rpy with the expected behavior of" leak-before-break" in piping of

.

' */li this material,<

e. ' . . . 9; . <f 4)|| (2) the crack growth rates under BWR operating conditions are
"c 6 / ; g" low, and

(3) if a crack were to go undetected and to grow completely ,- , ,.

. [J.i through the pipe wall, it would likely leak for a period of time
' - bercre pipe rupture. Moreover, Vermont Yankee has expe-

.' rienced only a few leakages in the RWCU system piping during| .

|1
1

'

[ 'GDC l. Quality star.dards and Records; GDC 14. Reactor Coolant Pressure Boundary; GDC 30. Quali., ,

ty or Reactor Coolant Pressure Boundary; GDC 31. Fracture Prevennon of Reactor Coolant Pressure
Boundary.-

.

I

j t.
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inspections (the amounts of leakage were so small that they gg|
were not detected during operation). g - i' ej ',<

On the basis of the earlier discussions, the staff has also concluded 1:.U[Ti . af''"'

that primary piping systems in Vermont Yankee, even with IGSCC, will hcgi^ -

I, @WJC '5behave in a nonbrittle manner and, because of toughness of the
N 6.material, are unlikely to propagate cracks rapidly. This conclusion is sup-

ported by the analyses, experimental results, inspection findings, de- M-[M'

structive testing, and plant operating experience with regard to inservice $@NCi. .

~

leakage at Vermont Yankee and other BWRs' primary piping systems. NT" If$1
ht 6%E :f 'W 4In summary, the staff considers that the Vermont Yankee licensee has

h;hp[,4,3!? [.'5'performed sufficient inspections at the last outage to reveal the extent of
IGSCC in the recirculation and RHR piping systems, has used the state- p .

,

of-the-art UT procedure to size the cracks, and has adequately performed gg . '
the weld overlay repairs to ensure safe operation of the plant for at least jM '

a 12 month fuel cycle. We, therefore, conclude that the GDC have been
satisfied.

Issue 5
' '

Because of the extent ofIGSCC there is a possible significant increase
in the probability of a loss-of coolant accident (LOCA) and a decrease in
the facility's safety margins such that continued operation of Vermont-

Yankee will pose undue risk to public health and safety. (2,44,48,49)

Staff Response -

,

The VPIRG and VYDA contend that there is no assurance that the 4 -

Vermont Yankee plant will perform its safety function under accident 4

conditions because of all of the contentions discussed above and the fol- " " '

h[ '
lowing additional concerns:

'

- Possible presence of IGSCC in the core spray system will jeo-
pardize its emergency core cooling system (ECCS) function. t

- An unreliable inspection method may result in the increase of [
the probability of an abnormal leakage, pipe failure and rupture [
and also may result in the acceptance of a higher probability of j'
a LOCA than has been considered acceptable. ',

As discussed above, the staff has reviewed the information submitted bl

'

by the petitioners and has carefully considered (1) the quality of the last
3'

inspection and the level of performance demonstrated by the inspectors, S*

f (2) the extent of the last inspection, (3) the results of the last
inspection, (4) the remedial measures taken when cracking was
discovered, (5) past and current limitations on detection and sizing of

:
| 1105
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cracks, (6) time to the next refueling outage, and (7) the additional
monitoring and tighter limits on unidentified leakage. As a result of
these considerations and for the reasons discussed above, the staff has
concluded that there is reasonable assurance that Vermont Yankee can

' operate safely and will perform its safety functions under normal and
postulated accident conditions. Additional bases for the staff's conclu-'

.

sions are:
- The nonisolable portion of core spray system piping was re-

'

-

" placed with Type 316L (Iow carbon) austenitic stainless steel
' which has been accepted as conforming, corrosion-resistant'*

3 material. The Type 316L piping welds have been shown in ex-
tensive laboratory studies to be significantly less likely to devel-

,

op IGSCC in the BWR environment. Tnerefore, the ECCS
,

.. ;

i function of core sprav systein will not be compromised.
.

- As discussed previously, Vermont Yankee had used the state-*

y
- ,' of-the-art UT procedure in its last inspection. Despite the fact

,

'. ] that the procedure has been shown to be not very accurate in
sizing the crack depth, when the seven factors mentioned'

above are considered, the staff has nevertheless concluded that
' the overall UT inspection performed at Vermont Yankee was

adequate. Based on the conservatively reported UT results, the
.

welds with crack indications were evaluated in accordance with
the ASME Section XI Code, IWB 3600 criteria and were either
accepted without repair, or repaired with weld overlay. Each
weld overlay design was shown to meet the ASME Section 111-

j requirements including fatigue considerations. All of the above

i considerations of adequacy and acceptability have taken into ac-
,

count LOCA probability. Based on the above discussions andI
- '

extensive staff review of IGSCC problems with respect to the
continued operation of Vermont Yankee, the staff concludes'

y
that there is not a significant increase in the probability of a"

'

,

~|: LOCA.i ca -

q,,x

:.. a[ n ; 4
'

IV-.

J . yg > : r 9'

, , , *:t - - q
|' In summary, the staff concludes that inspections at Vermont Yankee

; were performed in accordance with I&E Bulletin 83-02, that repairs'

.

J' performed are acceptable, and that the Vermont Yankee plant can be'
,

,

safely operated at least through the current refueling cycle of 12 months
without undue risk to public health and safety. The results of experimen-,

,
tal work, plant operating experience, and the results of inspect ons andi
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destructive testing all contribute to thi conclusion. A review of experi- h - j. , :

mental results indicates that crack growth rates under BWR operating | . :-

..

conditions are low. The history of operating BWR plants also tends to . . ' .. . m.

support these experimental results. If a crack were to grow completely [:, : ~
.

*

4,

through the pipe wall, analyses and experience indicate that the pipe ty g * 4would likely leak for a period of time before pipe rupture. hl.N , | , ej J
The inspection findings to date have also generally shown cracking pat- o -

~'-

terns that would be expected for these pipe sizes in ASME Class 1 BWR

$ p}-[ ,;? ~'ff 71 j3
.

,

,y ,

recirculation and residual heat removal piping. The cracks are consistent

h j h . % Ta N Qwith the expected behavior of " leak-before-break" in piping of this
material which is designed to accommodate normal operational and - ; f., [, '

dynamic loads. ![;W.t * ~
- {.

'

Therefore, I have determined that the actions requested by D ,

VPIRG/VYDA are not warranted. The Vermont Yankee plant can be f. /
safely operated without undue risk to the public health and safety until I- ,

the next refueling outage. Consequently, VPIRG/VYDA's request for
issuance of a show-cause order to shut down the Vermont Yankee '

Nuclear Power Station and suspend the operating license is denied.
A copy of this decision will be filed with the Secretary of the Commis - |

sion for review by the Commission in accordance with 10 C.F.R. !
{ 2.206(c) of the Commission's regulations. As provided in 10 C.F.R. '

l 2.206(c), this decision will constitute final action of the Commission I
twenty five (25) days after the date of issuance, unless the Commission '

on its own motion institutes review of this decision within that time. |
.

.

lA _. .

'

;.pg . .' 3 3

Harold R. Denton, Director

$[Kf!7#
'

t,
Office of Nuclear Reactor rS - '

Regulation I.P6e -
.

.

8$' .

'

Dated at Bethesda, Maryland,
b ,LP ' , 9

' '-.a.this 16th day of April 1984. gj
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION .

.

Harold R. Denton, Director
'

~y,e,

s

-J
in the Matter of Docket No. 50 341

;
(10 C.F.R. I 2.206)i

,
. , ..

THE DETROIT EDISON COMPANY
..

(Enrico Fermi Atomic Power
Plant, Unit 2) April 20,1984

.

The Director of the Office of Nuclear Reactor Regulation concludes
that the concerns raised by Monroe County, Michigan, as supplemented
by information submitted by Joan Mumaw and Michael Barrett, and by
John Minock on behalf of Citizens for Employment and Energy, regard-
ing the County's expertise and resources to carry out its responsibilities*

i under the emergency plan for the Enrico Fermi Atomic Power Plant,
Unit 2 have been satisfactorily resolved and adequately addressed in the

| emergency plans for the facility, and that no further action is required to
resolve the County's concerns.

, .
,

,

'

fc .
TECHNICAL ISSUE DISCUSSED: EMERGENCY PLANNING,

The Federal Emergency Management Agency (FEMA) takes the lead.,; . , ,

>p A7 La in offsite emergency planning and reviews, assesses State and local
emergency plans for adequacy and makes decisions with regard to the7C % e .,

'

overall state of emergency preparedness.*
' '-

' , ,1 It is the experience of FEMA and the NRC in evaluating well over.

j 100 full-scale emergency preparedness exercises at nuclear power plants
,

that volunteer emergency workers willingly participate in and respond to
simulated radiological emergencies as they do to actual emergencies in-

! volving toxic and hazardous materials.

:
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TECHNICAL ISSUE DISCUSSED: DECLARATION . . f.-

^
OF EMERGENCY }n

-. .

NRC regulations and guidance emphasize declaring an emergency [ - ~ *'- J f; ,,

based on plant conditions before there is a release of radioactive '

<-r, .

material. NRC regulations also include a design objective for offsite au- t , j)$$ff,

thorities to have the capability to promptly alert and notify the public fol- j .]. .gg ..' '

'

lowing the occurrence of en emergency requiring offsite protecnve j " Q FS _
[:, .g%"?
, ; . -|c i ;Mg<-g? ' ~

measures.

'
..

p ' f. rF35 . '3t.

e n _ c. % p

pi M J b M,1 yd.
DIRECTOR'S DECISION UNDER 10 C.F.R. 9 2.206

c- n :y,
.

& F ~,,y., %. - N . M. ,3q_ 9 r- 4 :.

Introduction
' ' ,

.P"3 ' . jZ?
; ' , ,' p,

Monroe County, Michigan (hereinafter referred to as the County), n
'

.,
filed a petition to intervene and reopen the record in the operating

,
,

license proceeding for the Enrico Fermi Atomic Power Plant, Unit 2
'

(hereinafter referred to as Fermi 2). Fermi-2 is located on the western ; f
""

,

shore of Lake Erie in Frenchtown Township in Monroe County. The <ihc

County, througn its Board of Commissioners, sought to intervene in the ' 6',+4
.

proceeding to obtain appropriate resolution of certain specific issues, '

.,

each of which was deemed to be beyond the power of the County Com. -

missioners to resolve, in order to carry out the statutory responsibility to 7,

prepare an adequate emergency plan for Monroe County for the Fermi-2 i. .-

*|- . Q , ',plant. The County filed its petition on August 27,1982, nearly 4 years [. ,. '
after the opportunity for timely intervention had expired and after the

([ > ~ Q @ g;.t. a ,.c ,~

- YQclose of the evidentiary hearings. The Atomic Safety and Licensing
Board denied the County's petition in a decision dated October 29, (. f cQgg
1982.8 The County appealed the decision to the Atomic Safety and '. gljiGRo

..

,~ N d. Q .,Licensing Appeal Board which, in a decision dated December 21,1982, '
-

affirmed the denial. However, the Appeal Board noted in its decision , ,y #'.
.

that Monroe County's emergency planning concerns were real and - ,<
should be addressed. The Appeal Board forwarded the petition, together k - - 'a'

with the transcript of a June 16, 1982 public meeting, to the Nuclear 1"

.

.
*

$

!
,

j8 Detroit Edson Co. (Enrico Fermi Atomic Power Plant. Unn 2), LPB-82-96.16 NRC 1408,1437 ,

i(1982).

'
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.

N Regulatory Commission (NRC) staff with the request that the papers be
treated under 10 C.F.R. ! 2.206 of the Commission's regulations.2

Notice of the NRC's intent to treat the County's concerns as a petition
under 10 C.F.R. l 2.206 of the Commission's reswations was published ,

in the federalRegister on February 1,1983 (48 Fed. Reg. 4589). Follow-
ing that notice, two groups expressed an interest in submitting informa-

,

-
tion in support of the issues raised by Monroe County. By letter dated ,

February 10, 1983, Ms. Joan Mumaw and Mr. Michael Barrett, and by
letter dated April 1,1983, Mr. John Minock on behalf of Citizens for
Employment and Energy, a group from Michigan, submitted additional~ '

? - information in support of the County's peti: ion.3 Because of the division
i of responsibilities for evaluation of emergency preparedness for nuclear

power plants described more fully below, the NRC requested the assist-" +

_

i ance of the Federal Emergency Manage.:.= '.;ency (FEM A) in re-
-

~.c - sponding to the County's concerns. In additivia. setroit Edison submit-'

ted comments on the issues in the County's petition by letter dated July'
'

.

* 27,1983.
For the reasons set forth below, I have determined that the concerns- r

of Monroe County have been satisfactorily resolved and are adequately
,

addressed in the emergency plans for the Fermi-2 facility. Therefore, no
further action is required to resolve the County's concerns.

.

Background

As summarized by the Appeal Board, the County asserted that it (1)

|
lacks the bus capacity to evacuate people who are without

; transportation, (2) doubts the willingness and training of volunteer
emergency workers to carry out all of their tasks, (3) lacks sufficienti

funds or expertise to undertake recovery and reentry operations, (4)
questions whether an evacuation can be successfully accomplished,

.

4

s. ( ,. .. y

% 2Drrrow Edises Co. (Ennco Fermi Atorme Power Plant. Umt 2). ALAB-707,16 NRC 1760 (1982).U, - ; y-
-

,-

; The County's petition does not fit squarely withm the class of requests for relief provided for under tot '

- -
C.F R. I 2.206. The County raises matters pertaining to the imtial hcensing of the plant, rather than a re- *

^

quest for enforcement action. Nonetheless, the stafr has trea'ed this request m accordance with { 2.206.*

3 Both groups submitted documents which had been prepared for other purposes and which encom-'

passed a broader range of subjects concerning offsite emergency preparedness than those raised by
, ,

j Monroe County. In our request to the Federal Emergency Management Agency for assistance, we
o

** . .I requested that to the essent any issues raised by the two groups went beyond the scope or those raised
*

~

by Monroe County. those issues be considered by FEM A in its overall assessment of the state and local
emergency plans for the Fermi-2 facihty. Both FEM A and the NRC considered this addiuonalinforma.
non in their etaluanon of the Monroe County Petition. See Memorandum for Richard W. Krimm from
Edward L. Jordan dated June 16.1983.

.
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given the length of time needed to mobilize coinmand officials, the inad- h- , ,.

equacy of existing roads and the frequent impassability of the roads in p
'

,

winter, (5) lacks sufficient personnel to staff decontamination / reception Q .? ~

centers, (6) questions whether potassium iodide supplies can be made
%pgp((1
j '

.

available quickly, (7) believes the monitoring systems now in place to b
detect radiological releases are inadequate, and (8) doubts that the }gt;g

'

method chosen for decontamination of cars and trucks is adequate. With ' pg, z

the exception of issue number 7 concerning monitoring systems to Mygg,f*;
detect radiological releases, all of the County's concerns involve offsite 9

- g ' ' ^ 7. .W , g$D a; 'emergency planning issues. Accordingly, the NRC requested the assist-
ance of the Federal Emergency Management Agency (FEMA) in re- /#cMM
sponding to the County's concerns. @%97

'

p
FEMA, by Presidential directive, has been assigned the responsibility @MM /7 -

for assessing the adequacy of offsite emergency preparedness for nuclear ygP -

power plants. The cooperative relationship between NRC and FEMA is b ',
#

described in a " Memorandum of Understanding Between NRC and r
FEMA Relating to Radiological Emergency Planning and Preparedness" I '. '
dated November 4,1980. Under the Memorandum of Understanding, [
FEMA takes the lead in offsite emergr.ncy planning and reviews and as- t '-

sesses State and local emergency plans for adequacy. The NRC assesses f.
onsite emergency plans for adequacy and makes decisions with regard to

~

-

the overali state of emergency preparedness. '

in accordance with the respective requirements of the agencies, onsite
,

<

and offsite emergency preparedness for the Fermi 2 facility has been -
-

under active review by the NRC and FEMA. The NRC final rule on b .~
emergency planning (45 Fed. Reg. 55,402) became effective on Novem- "72 2
ber 3,1980. The FEMA final rule on the review and approval of State
and local radiological emergency plans and preparedness became effec-

~Mi-[,Z
f ,; 4,9

tive on October 28, 1983 (48 Fed. Reg. 44,332).* FEMA and the NRC
'G't 6 M''A ^;Q${,have jointly developed criteria for implementing these regulations.

Specifically, the agencies have developed a guidance document entitled, hM. , ' '

" Criteria for Preparation and Evaluation of Radiological Emergency Re- g'i . , % -

sponse Plans and Preparedness in Support of Nuclear Power Plants," .

NUREG-0654/ FEMA REP 1, Revision 1, dated November 1980. '1i''

The findings of the ongoing review of the applicant's emergency plan 5 *
;

by the NRC staff were documented in NUREG.0798, Supplement 3, -

" Safety Evaluation Report Related to the Operation of Enrico Fermi L
,

k
.

4 The FEM A rule ans promulsaied m proposed form on June 24. 1980 (45 Fed. Reg. 42.321) and
August 19.1982 (47 Fed. Res. 36.386) for public comment and mienm use.
'3 Ennco Fermi Atomic Power Plant. Unit 2. Radiological Emergency Resprmse Preparedness Plan. Re. '

vision 2. september 1983.
>

e

'
1111

{t

,



,
- -

,

-

,

Atomic Power Plant Unit No. 2," January 1983. Another supplement to
the safety evaluation report will be published reporting on the status of
the completion of the unresolved issues regarding onsite emergency
planning identified in Supplement 3. A special preoperational appraisal ,

of the applicant's capability to implement the emergency plan was con-io

ducted at the Fermi 2 site by the NRC during the period October 11-21,
,

1983. The findings of this appraisal are contained in inspection Report
'

. ~ No. 50-341/83-24 dated November 28, 1983. The NRC along with
FEMA also observed the full-scale exercise conducted at Fermi-2 on' '

;

i^ February 1-3,1982. The results of this phase of the emergency prepared-,y

[; ness program are presented in inspection Report No. 50-341/82-02
m dated March 3,1982.

FEMA has been actively involved in the development and review of
: . :

'

'y a ,' offsite emergency plans for Fermi-2. FEMA's findings and determina--

tions have been provided to the NRC by letters dated January 26,1982,,.,

" Interim Findings on the Offsite Emergency Preparedness for Fermi 2";'

vs a
C, : j March 22,1982, " Supplemental Finding on Fermi-2"; April 30,1982,

7|
" Interim Finding on Fermi-2"; February 28,1983,"SupplementalInter-

_

-
,

im Finding on the Status of Offsite Radiological Plans and Preparedness*-
-

at Fermi 2"; and July 18,1983, " Supplemental Interim Finding on Off-'

site Radiological Emergency Planning and Preparedness at Fermi-2."
.

FEMA's responses to the specific cancerns raised in the Monroe Couaty
- ;

petition were provided in a letter to the NRC dated July 18,1983. The^ '
<

FEMA review of the petition issues included the minutes of the tran-
script of the June 16,1982 public meeting (which were forwarded along'

{
with the County petition to the NRC staff by the Atomic Safety and
Licensing Appeal Board), the two documents submitted as supplemental

-- information for staff consideration in support of the County petition (see
'2 ~' note 3, supra) and other information developed by FEMA in the courses

A;n . ; ofits review of offsite preparedness for Fermi-2.
c g :q,

5c .> < " d. Role of Monroe County in Ernergency Preparedness.

.
,

: c 3.'&
95t In 1980 Monroe County embarked on a planning process in a coopera-
A"#y $)

' -

q tive effort with Detroit Edison (the applicant) and with the knowledge,
,

'

of the Emergency Management Division of the Michigan State Police,- 1
'

j the lead agency for emergency preparedness in the State of Michigan.* A

([ , ]
committee was established representing the various agencies and units

i

* Background information on the detelopment or the Monroe County radiological emergency plan is*
;
'

.,

included in a letter to H.R. Denton, Director. SRR from A T. westoser, sr . Chairman, Monroe
; County Board orCommimoners. dated March 2,1983.

h'
,
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. i. ... . ,~of local government. One of the objectives of the committee'was to p -:..e - ;.
obtain local input into the planning process. In October 1981, representa - 1

- ' "*

, . , ..

tives of the Michigan Emergency Management Division came to [ , 'n Z
Monroe County and held an emergency plan writing workshop which Q .O J

- "
.

included the County de.partment heads. Out of this effort, the Monroe 4 [9'j %
' " ' (" ,G[ Y ,9 "County emergency plan entitled " Appendix 1, Nuclear Facility Proce-

dures to the Monroe County Emergency Operations Plan" dated Ty''
November 1981, was developed. Four drills and a full-scale exercise on

d@>hd@W(S
g O ''.

February 2,1981, were conducted to test the Monroe County plan. A d4
public meeting was held on February 3,1982, to critique the exercise ,M*hpMW$Mk

, $yI?i $$.%' f(Ny*=Tand additional public meetings were held on April 28 and June 16,1982.
In the interim, the State formally initiated a request to FEMA in March

.

1982 to review the Monroe County plan. Notice of receipt of this plan igMfD = @g
was published in the federalRegisrer on October 25,1982 (47 Fed. Reg. fGM@'. , 'JW
47,321). Monroe County contends that the County emergency plan was 6 ' ' "~ "

v
not approved by the Board of Commissioners and the County was una . t '

ware ofits formal submittal to FEM A by the State. ** *

Monroe County was concerned that the plan committed the County to ! ic
certain responsibilities which were beyond the expertise and resources E
of the County. This, in addition to other emergency planning concerns ,'
raised by the County and its citizens, prompted the County Commission- -

_
.>

,

ers to petition the NRC to intervene and reopen the record in order to
- 1 -

resolve the issues. At about the same time, as noted in a letter to FEMA '

.

, Region V from Monroe County dated January 11, 1983, the County '

solicited the applicant's assistance in addressing the County's concerns.
and upgrading its response capabilities. In December 1983, a draft
" Appendix 1, Nuclear Facility Procedures to the Monroe County - i .' "' '' -

-

'
.'Emergency Operations Plan" which, as stated in the draft plan, was sub- W* *

stantially revised and expanded to reflect the specific needs of Monroe ,,A>,o,
County and to define the use of the County's resources, was completed a;.>!? .,Dr
under the guidance of the Monroe City County Office of Civil [ .'-

*

haf,y'f
,

Preparedness. The plan has been reviewed by the Michigan Emergency '

>-

Management Division and the applicant. It is anticipated that following 7 *' . n .c
consideration of the comments from these two organizations, the plan '-

will be submitted through the State to FEMA for review.' Upon comple- *

, -

, tion of this process, the plan is expected to be presented to the County F
'
,

'

Board of Commissioners for acceptance. It is clear that since the time [,' '

.

"
. .

~

? The NRC in accordance with the Memorandum of Understanding between the two agencies has for.
mally requested FEM A to provide findmss and determmations to the NRC on the revised Monroe
County plan includmg their assessment of the revised plan regardmg the previously provided FEMN '<
findmps on the adequacy or offsite preparedness and the speciGc concerns raised m the Monroe County
pelstion.
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the Monroe County petition was submitted to the NRC, positive steps
have been taken to revise the County emergency plan to clarify responsi-
bilities for emergency response actions and to resolve the concerns of
the County Commissioners. I believe the emergency planning process .

for Fermi 2 has evolved sufficiently at this time to allow for a compre-
hensive response to the emergency planning concerns raised in the
Monroe County petition. -

A discussion of the emergency planning concerns identified in the
Monroe County petition based on an NRC staff rev:ew of the responses
from FEM A and the applicant's comments is presented below.

,

Discussioni of Issues Laised by Mortree County
,

, ,

- i I. BUS AVAILABILITY
4

The County is concerned that there is inadequate bus and other. '
,

.
capacity to transport persons without automobiles out of the Emergency
Planning Zone (EPZ)* and that to transport schoolchildren and others'

without automobiles out of the EPZ would take three runs over a 6-hour
,

,

period, a period of time the County contends does not provide assurance
of safe evacuation. The County cites in its petition that the available bus
capacity is 9,685 persons.

The County's concern appears to be predicated on the assumption
that the entire 10-mile-radius EPZ would be evacuated at the same time.

.

it would be an extremely unlikely event for the simultaneous evacuation
,

I of the entire EPZ to be ordered as a protective measure. Emergency
planning guidance stresses a graduated response within the EPZ in the!

j event of a severe accident requiring evacuation. As stated in
NUREG 0654 (Section I.D, Planning Basis), "[w] hen evacuation is

,

.l chosen as the preferred protective measure, initial evacuation of a 360*
~ d area around the facility is desirable out to a distance of about two to five

4 t 'W miles although initial efforts would, of course, be in the general down-
wind direction." This approach is known as the " key hole" concept.

,
,g,

' h,. .'".% f ;,A FEMA has evaluated the available bus capacity for Monroe County

y' i , l i"i school districts based on information obtained from the Michigan'

Emergency Management Division (EMD) and the Monroe County -
'

.

.',

- :The Emersency Plannms Zone referred to m the County's peution is known as the plume exposure
'*,

pathway Emergency Plannins Zone (EPZ) and encompasses the area surrounshng the plant out to a
radius of about 10 miles. For Fermi 2. approuiniately 50% of the EPZ entends over Lake Erie while ap-< - * '
proximately 6% of the EPZ hes in Wayne County Michigar:. Monroe County makes up the remainder
of the EPZ.'

i'
,

t
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emergency plan dated November 1981. These data indicate that 297 ' [.[ '
public and 8 private school buses with a total capacity of 18,685 are ' '

',# -,

available. FEMA notes that this capacity represents approximately 29% :VO C O.m

of the total Monroe County EPZ population of 64,546 (Monroe County - a
* ' ~

emergency plan, November 1981, at BP-1-23). FEM A also notes that fif- '

h : ? ''
"

:.

teen of tne public school buses, with a total capacity of 650, are
,

M.dy ' ,;' 9 /equipped with lifts and that additional transportation resources are ,O i. C
M,. .

7
available from the Monroe Rapid Transit System. Based on infctmation

L'"ydKQ4E.M;
h;WQdsikQh 9 % ,h

in the County plan which indicates that the transportation-dependent
population is less than 29% of the total County EPZ population, FEMA
concludes that there appears to be sufficient bus capacity to accommo-

d[s W QQg
J.. =

NMF%date all transportation-dependent individuals within the Monroe County '

4

EPZ. Information provided by the applicant in its submittal dated July IW ~%"%g,f[.D
27, 1983, supports the conclusion of FEMA. The applicant's data indi- E9N"

'

cate that there are 335 school buses with a capacity of 20,600 in the ''
,

Monroe County school districts plus an additional 25 public transit .3
, ,,

buses with a capacity of 1,200 available for evacuation of the Monroe
County EPZ.' This represents a total bus capacity of 21,800. The appli- ' "

cant has developed estimates of the population without automobile
.

' ''

transportation for the maximum population area within the 10-mile ' h'

radius (the west-southwest, west and west-northwest sectors) and the % S
entire Monroe County EPZ. These data show that the transportation- ''

.

dependent population in the maximum population area is 3,280 within 5 '

,'
miles and 16,930 within 10 miles. Within the entire Monroe County ~

EPZ, the applicant estimates there is a total population of 25,200 without
-

M '

a
automobiles. . Y 7 o, " '

^

These figures include school students, population in institutions, resi- ~ f E,'

dents of non-auto-owning households, and residents of auto-owning W;.f '7 ' ' ' -
households where automobiles are not available. Using postulated com-

' M ,, ' . , ' ' , ; ,
,. , ,

binations of bus availability and numbers of persons without automobile
transportation, the applicant developed a range of evacuation time esti- ? *-

mates for evacuating areas up to and including the entire portion of the .!, >; ;" :- .-
EPZ within Monroe County. The maximum evacuation times for the i y'

,

more extensive evacuation scenarios were determined to be 2 hours 55 |
'

, .

minutes to transport the school population and 3 hours 25 minutes to [ o

transport the non-school transportation-dependent population out of the ,[,

.. ,

EPZ. These evacuation time estimates are reasonable in comparison to "

.

. >

'The apphcant states that the information concermns bus availabihty, bus capacity and population '

without auto transportaticn is current as of August 1981. The population data are based on the 1980
Census. The apphcant has developed an esacuation time estimate study for Ferma.2 titled. " Estimate of

i
Esacuation Times. Ennco Fermi Atomic Power Plant Umi 2 Evacuation Analysis." prepared by PRC

,

Voorhees, dated october 1980. Revised March 1982
.

l
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I

the estimates developed for other m. clear power plant sites which have-

been reviewed by the NRC staff.
Based on information provided by FEMA and the applicant, the NRC

staff concludes that sufficient bus capacity is available to accommodate
the Monroe County transportation-dependerit population within a rea-
sonable period of time even assuming the unlikely event that the entire
10 mile radius EPZ.within Monroe County would be simultanecusly in-

,

volved in an evacuation.

II. DEPENDENCE ON VOLUNTEER FIREFIGHTERS;
INADEQUATE PERSONNEL TRAINING AND

COORDINATION; CONFLICTING PRIORITIES OF
; EMERGENCY PERSONNEL.

The County is concerned that volunteer firefighters may not be willing
> ^ or able to perform their emergency duties and that local emergency re- ,

sponse personnel including the firefighters have not been adequately
trained in radiological response functions. The County is also concerned-

that an evacuation of the EPZ will be impeded because a mobilization of,

several thousand emergency personnel will be required to carry out a
successful evacuation and many of these personnel have families residing
within the affected area whose safety would be their first priority.

The County's statements regarding the unwillingness of volunteer fire'

fighters in Monroe County to perform their emergency tasks are
unsupported. While a survey of emergency workers in Monroe Countyi

has not been conducted, it is the experience of FEMA and the NRC in
evaluating well over 100 full-scale emergency preparedness exercises at
nuclear power plants across the country, that volunteer emergency work-
ers willingly participate in and respond to simulated radiological;

emergencies, as they do to actual emergencies involving toxic and hazar-
dous materials.'

.

% .NJ An essential element in the participation and effectiveness of'

emergency workers is the adequacy of the training they have received.'

, ,

, , , * , ,- J FEMA reports that the training of emergency workers has been a con-
,

,

^^ X, cern of the Michigan Emergency Management Division (EMD) and that .c

[ as a result the EMD has developed a comprehensive radiological -"""

- |
emergency preparedness training program. The program is described in

!
more detail in a letter from the Michigan EMD to the Monroe City-

_

County Office of Civil Preparedness dated January 31,1984. The train-
,

*
. ,

ing program has been developed in accordance with the guidance provid.' -
,

ed in NUREG-0654. A key aspect of the program is the joint participa-, '

tion of the State, the applicant and Monroe County. The training pro-

,
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'

gram provides general training in basic nuclear physics, plant operations, ; . , ,.-
,

,

biological effects of radiation, radiological emergency preparedness at
,

the State and local levels, and the responsibilities and procedures of the i
support organizations. In addition, specialized training is provided to cer--

tain groups of emergency workers in specific areas such as radiological k a f ( W.
'.'.,. I ? / ?monitoring and decontamination procedures. . ,

iWf Jtj,,4;g | ., .
- The training program is directed toward all of the emergency workers ;

who would be involved in a response to an incident at Fermi 2. These ,,

workers fall into two general categories: those who would be within the 5'GQpQE;;.
p$MlWi.EQyy]'

plume exposure EPZ or who would be assigned to decontamination /re- N '. -

ception facilities; and those who would have responsibilities outside the

gy@g:, g: [plume exposure EPZ. The Michigan EMD states that most emergency

' 43:f x. ~workers know what to do in an emergency be it nuclear or non-nuclear g.6 e -,

as their functions in either case do not vary greatly. It has been the ex- ''s
perience of the Michigan EMD that the differences in functions and. " J '

E -

"procedures for emergency workers between their daily duties and their
,

emergency duties are minimal and that once these differences are
covered, most emergency workers feel comfortable with radiological L
emergency response.The most common concerns of emergency workers
are notification procedures, response functions, and radiation dosimetry i

and exposure control, all subjects which are included in the radiological
.

emergency training program. The training program will be given on an I ^. '

annual basis and will include participation in drills and exercises. The [
Michigan EMD has found that its radiological emergency training pro- {.
gram has been successful in other parts of the State where operating

'

,

nuclear power plants are located. FEMA concludes that implementation si:c. ..
'

of the Michigan EMD training program will alleviate the concerns of the , 9 , # } ' ^ ''
County .regarding the participation of local emergency response hs ' ' '

'

,

,

personnel. k ,'" '

The applicant has stated in its July 27,1983 response that all emergen- b , g6 _,#

cy workers, volunteers as well r full time personnel, will be instructed h 7 ?, ' '

in their emergency response duties. The NRC staff has requested that I1'ff~ _P #'

the applicant continue to coordinate planning efforts with State and local U,Qf / _;.
officials with the objective of ensuring that offsite emergency workers re- +# $ (,;,

ceive appropriate training prior to operation of the Fermi 2 plant. The
i.

;. r' ~ -

training program for Fermi 2 was initiated on March 15,1984. ; .
,

'

.
,

A radiological exposure control program under the direction of the r <:, ,

County Radiological Defense Officer will be in effect to protect local ', .' '

. emergency workers in the event of a radiation incident. Emergency
,,

" " , '
workers .will be provided with appropriate dosimetry, and exposure | 'E<.

records will be maintained. (Monroe County emergency plan, Annex G, .i
Radiological Defense, draft dated December 1983.) - '

.

'

.
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Information provided by the applicant in its July 27,1983 response in-.

dicates that the majority of local emergency workers have assignment 1o-
cations outside of the EPZ. Of 1,120 emergency workers, only 344 (or'

31%) have full time emergency assignments inside the EPZ and most of'
these are public safety workers. Firefighters, police officers and radiologi--

cal defense personnel account for 85% of all emergency workers assigned
full time within the EPZ. A review of the literature by the NRC staffin- -

.

dicates that conflicting priorities regarding family safety has not been an
.

inhibiting factor in the response of emergency personnel to actual*

emergencies, including the Three Mile Island accident.88 Public safety.

officers, in particular those whose normal duties involve emergency
response, typically have advance arrangements made for the welfare of

..
their families in an emergency.4

) Based on the information provided by FEMA and the applicant on the

| :d joint Michigan EMD radiological emergency preparedness training/
- .] program, the NRC staff concludes that offsite emergency workers for
~# Fermi-2 will receive appropriate training. Further, based on experience
i in emergency preparedness gained at other operating nuclear power

plants, the staff concludes that the willingness and ability of local offsite
emergency workers to participate in an emergency is not a significant

f factor which would adversely affect the development of the County
emergency plan.i

Ill. COUNTY RESPONSIBILITIES FOR RECOVERY
AND REENTRY

i
The County expressed the concern that it did not have the expertise,

4

y equipment, sophistication or funds to carry out its respor'sibilities for
i i the recovery and reentry period. These responsibilities, accetding to the

County emergency plan dated November 1981, included de:ontaminat-s

ing people, property and food; providing health and medical services;> <

providing mass care and welfare for evacuees; and disposing of radioac-:"
4

tive waste. The County's concern derived from 'a statement in the9;
; icy County plan which stated that "[Ilocal government is responsible for the-

,jy: recovery of and reentry into areas evacuated and/or contaminated due, .

'. to an offsite release. They will receive advice and assistance from the .

Michigan Department of Public Health."* '

4
'

,

s

80 See, for example. R R. Dynes, "organued Behavior in Disaster," Dnaster Research Cemer. Depart.
m?nt of sociology, ohio siste Umversity,1974

+
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FEMA's response of July 18,1983 to the NRC identified this issue as [, '

,.

the subject of a meeting on March 1,1983, between representatives of 'ff ,

Monroe County, the Michigan Emergency Management Division and is.' ,

- FEMA Region V. FEMA stated that the County emergency plan, as - **'

wntten, made Monroe County solely responsible for the accomplishment "c dth
of tasks far beyond the County's financial capability. FEMA reported he M % .! ? ?, .

that the State representatives agreed that the County plan should be p [1(f '

MCQ N . ;revised to better define the extent of the County's responsibilities,
MdW $1$$(identify assistance available from and through the State, and generally

clarify the role of County, State and Federal governments. FEMA $hMd3
,

reported that the County, State and FEMA representatives mutually P(w Yl _

k M W 'M M@'R
agreed that additional clarification and definition of responsibilities

C >f%%fduring recovery and reentry must be included in the Monroe County
plan. FEMA stated that action was being taken by Monroe County and t b* 1,[$ v <
the State of Michigan to accomplish the revision to the County emergen- !

cy plan. Subsequent to this meeting, a revised County emergency plan,
dated December 1983, was developed.

A preliminary review of the draft revised County emergency plan indi- '

cates that the responsibilities of State and County governments for !
recovery and reentry operations have been clarified. The revised County | - -

plan states that when it is determined by the Chairperson, Monroe ""

County Board of Commissioners that County resources (personnel and
, ,

''"
.

.

equipment) are inadequate for reentry / recovery activities, the State ~"

and/or Federal governments are responsible for providing assistance in '

2 certain specific areas including decontamination, long term health and f .

medical services, and extended social services. The revised County plan
also states that ofTsite radioactive waste disposal and long-term monitor. '03; " . r ,, .

* '
,

ing are the responsibilities of the Michigan Department of Public Health ..j . , ,,

! (Basic Plan, Section Vll.0, at BP-31, -32.)
L ,~ p' , .. p ,
N,' y' f.)Based on a review of the information provided by FEMA, and a pre- i

'

timinary review of the draft revised County plan, the NRC staff con- ,

cludes that the County's concern regarding recovery and reentry respon- p,1' '9 y 6 |
.

"

sibilities has been satisfactorily resolved in that State and Federal F -
. .,

governments are identified as being responsible to assist the County in b J ' i ': f-1

certain specific recovery and reentry areas which are beyond the ' * -

,

resources and capabilities of the County. '
.

,

-,.,

i IV. MOBILILATION TIME; GEOGRAPHY OF BEACH AREAS
- -

.

f The County is concerned that there are no provisions available for the
timely response to an immediate threat of a radiological emergency and '

questions whether an evacuation can be successfully accomplished given
> -

h_
6

1119 j*

i



_

the length of time needed to mobilize command officials to an Emergen-
cy Operations Center (EOC), the inadequacy of existing roads in the
beach areas in the vicinity of the site, and the frequent impassability of
the roads due to adverse weather conditions. The County is also con- .

cerned that the proximity of the Davis-Besse plant in Ohio will increase
the probability of an evacuation occurring in the Fermi-2 area. If a nucle-
ar incident occurs at Fermi 2, the plant operator is required by NRC ,

-

regulations (10 C.F.R. Part 50, Appendix E, Section IV.D.3) to promptly
notify (within 15 minutes after declaring an emergency) responsible

.
State and local governmental agencies. Dedicated communication links
exist between the plant and the Michigan State Police post at Flat Rock
and the Monroe City / County Joint Communications Center, all of'

a-

which are operational 24 hours per day. NRC regulations and guidance"
>

(see NUREG 0654, Appendix 1) emphasize declaring an emergencyt - - '

based on plant conditions before there is a release of radioactive- - ' '

material. The NRC regulations also include a design objective for offsite, . 's I
'

authorities to have the capability to promptly alert and notify the public
,

following the occurrence of an emergency requiring offsite protective
' measures.

The County emergency plan, FEMA reports, provides for the mobili-
| zation of the County's Emergency Operations Center (EOC) at the'

Alert" level. Thus, the EOC should be staffed and operational before
any protective action decision needs to be made (i.e., at the Site Area or
General Emergency level) for the most probable type of severe accident
sequences (i.e., an accident which develops over a period of one to
several hours). In this situation, protective action decisions would be
made by the Governor based on recommendations from the plant opera-
tor and the Michigan Department of Public licalth and the Department
of State Police. The Chairperson of the Monroe County Board of Com-
missioners would be responsible for implementing the protective actions
and coordinating the County's response organizations.

in the event of a rapidly escalating accident situation requiring urgent*
.. ..

l action before the State or County emergency organizations are fully' '

.
'E.. activated, the Monroe County Chairperson, upon being contacted by theN

.~ fY Monroe City / County Joint Communications Center, can declare a state' ''

7* of emergency thereby activating the County emergency plan. This action'
*,

would be similar to the response taken for other types of rapidly occur-' ''

.
,i

ring emergencies such as tornadoes or hazardous material spills. Based
,

s'

11 huclear puert plant emergencies are classaried according to a graJuated seterity kale into one or
e

four emergency claws Notifkation or l'nusual Esent. Alert. Site Area Emergency. and General
Emergency 10 C F R. Part 50. Appenda E IV C. See aho Nt;REo-0654. Rev, l. AppenJn L

,

.e
,
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,

upon recommendations from the plant operator, the Chairperson in con- ,

sultation with the Director, Monroe City County Office of Civil -'~r' '

,

Preparedness, can recommend (only the Governor can order) protective ' - {. ,.y; ['

measures for the public including evacuation. As noted by FEMA, the m M *C '-

protective action decisionmaking process is a separate function which, if | ircjy|g |Q
necessary, could be accomplished without the Monroe County EOC p yQggy.'
being operational. Thus, provisions exist within the offsite emergency

t, p @q;j p ;.3 ,.
.

.

plans to notify the public and initiate protective actions without the need *

7 d. .,g + *n'

yb,)1 " hph,yi
,

to wait for State action or until the County EOC is fully mobilized '

k ifM(County Plan, Section V.A, at BP-ll.14). Evacuation, if recommended, .2
would be expected to involve, at least initially, only a part of the EPZ E9 4,bW

!

5 miles in the downwind direction (i.e., the " key hole" concept). This 1.'f /3' Q(A
such as out to a radius of 2 miles in all sectors and perhaps to a radius of IW' |

>

3. a.protective action could be irtitiated with only a minimal number of gg p;j d y],

cmergency response personnel. V W . ~. ' ' ' ' '

The applicant has evaluated the road network, population distribution. | )
and transportation resources within the EPZ and developed evacuation Fo

,

time estimates for various scenarios including the effects of adverse- ,?',

weather.'2 While adverse weather may require longer evacuation times, '

,.

there is no indication that the times are unreasonable to tiie extent that L- ;

,
evacuation would be ineffective as a protective measure. | ,, 4 ,.

~

,

1 The adequacy of beach roads, e.g., Point Aux Peaux Road, as evacua- ..g.p .

~

i tion routes was the subject of hearings before the Atomic Safety & t
'

.-
j Licensing Board (ASLB) in early 1982. Point Aux Peaux Road is the {-. ..

; evacuation route from Stony Point, the beach area community just 1
'

,
' ,

south of the Fermi 2 site. After hearing evidence from the concerned h.m . m,.L .4 Qg* A
4parties, including the potential impact of severe winter weather and , 4;:t

) flooding, the ASLB found in its initial decision dated October 29,1982, E;T?Q.iz'*
i "that the evidence of record shows that Point Aux Peaux Road is feasi- .h - Y'''
) ble for evacuating persons from Stony Point . . . ."n 1 (u 73 7
| Regarding the alleged frequent impassability of the roads in winter, 1: 1&+ '

FEMA states in their response that this situation may occur as a result 1' '. "
"

of normal scheduling and utilization of snow removal equipment serving
,' dX y.- , [.,

the County. However, priorities for snow removal during normal times ' 'i . . '

y . T,m,; i.
.

'

,

would not be applicable in an emergency situation. The Monroe County
plan provides for keeping evacuation routes open to be a top priority of , v '
the County Road Commission and local police agencies. The Law En. li.

forcement Annex to the Count) plan provides for removal of traffic im- -
'

-
.

I2 See note 9, supre.
ODetrost feson Co. (Enrico Fermi Atomic Power Plant. Unit 2), LBP-82-96.16 NRC 1400,1437 '

(1982), efd ALAB.730.17 NRC 1057 (1983).,
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pediments on the evacuation routes during an emergency. The same
'

annex provides for manning of traffic control points to expedite the exit-
ing of traffic. FEMA believes that the present evacuation routes in the"

,

Monroe County EPZ are adequate. -

The Davis-Besse plant is located approximately 25 miles south-
southeast of the Fermi-2 plant. While Fermi 2 lies within the 50-- -

mile radius ingestion exposure pathway EPZ of Davis Besse, it is consid-
,

.

cred extremely unlikely that protective actions such as sheltering or'

j evacuation would be required in the vicinity of Fermi 2 due to an
emergency at Davis Besse considering the distance between the sites# 2. .;.

j and the prevailing wind patterns in the region.?

FEMA finds that the concerns regarding the length of time to mobilize'5: ;

kb j command officials, the adequacy of evacuation routes, and the effects of
,

j adverse weather have been recognized in the planning process and that"'
..

,
~D1 ~ ! adequate responses have been developed. The NRC staff supports

FEM A's conclusion."
-

m

V. DECONTAMINATION / RECEPTION CENTERS- ~ -

The County is concerned that there is an inadequate number of em-
ployees to staff the five decontamination / reception centers and, as a sub-
stantial number of employees reside outside the County, they may be

iS' delayed by the necessity of passing through numerous checkpoints. In
- addition, the County asserts that some employees may not be willms to

drive into an area affected by high radiation levels.

| FEMA reports that the Monroe County Department of Social Services
is the lead agency for the stalling of the reception centers. The County. 4
Health Department is responsible for the decontamination function at
each of the centers. The County plan also indicates that personnel from

,

the plice, fire and school departments have assigned functions in the re-
'

ception centers. The County. plan identifies five schools that may be' '

g,; y ' * , used for decontamination / reception centers; selection of the centers toS'w
'' be activated would be dependent upon the situation. In addition, fiveq .i,| : ._ ,<

% .g (. . q y c , / other schools have been identified for potential use as congregate care

Yjd d-)j{ d shelters. FEMA notes that none of these facilities would be activated
1, i ,unless evacuation is directed to the southwest of the Fermi 2 plant. An

,

evacuation to the north would be provided for in the Wayne CountyJP,, ;

1% A, i emergency plan, the other County within the plume exposure EPZ.
" 7 During the puolic meeting of June 16, 1982, FEMA reports that the'

Monroe County Director of Social Services stated that his staff consists., ,

of 120 full time professionals who have received training in operating re.'~'
-

,

ception centers during radiological incidents. The Director further noted
' '

,
.

}'
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-/ that his staff would be augmented by volunteers from the American Red'

,

Cross and referred to the experience obtained in manning the reception - -

centers during natural disasters.:The Director expressed his belief that -

the Department of SociafjServices could carry out its assigned
~

-

responsibilities.
The County decontamination / reception centers are all located outside

of the 10 mile radius plume exposure EPZ. These centers should be . .? y,_3 ..' a-

@f i
well removed from any radiation areas and, to serve their purpose, . . u .,
would not be utilized if they were within an evacuation zone. Thus, h ,. f ~4

there should be no nehd for the center staff to pass through' numerous
Ql,h;.'''4]-fh,.j$ ;ycheckpoints or drive iato an area affected by radiation when reporting to

a center. I- .c'n=-4 .e
FEMA concludes that based o'n documentation in the Monroe County 5 UDNE i "

plan and in the minutes of the* June 16, 1982 public meeting, the NY ' ' 4 W .
Cou ity can staff the decontamination / reception centers at least during '9I ' " " ,
the initial period following a nuclear incident. FEM A notes that in a con-
tinuing situation, if County resources become taxed, additional manpow- ~

,

er resources would be provided through coordination with the State.
The NRC stalTeoncurs with the FEMA assessment.

i

.

P t

VI. POTASSIUM IODIDE DISTRIBUTION
:

'

The County questions whether supplies of potassium iodide (KI) can
be made available in a timely and effective manner for EPZ residents '-

and emergency workers. The County's petition states that supplies of KI ; ,

are to be warehoused at a central location under the control of the Michi- ' - :o
'

.
'

gan Department of Public Health (DPH) and would be distributed only + J+]'
'-

after a radiological emergency was under way. 1 7a-,.
In its July 18,1983 response, FEMA reported that the procedures for -

,

KI distribution in the Michigan and Monroe County emergency plans - _ ~ ' ' ">

were confusing and potentially in conflict. Decisions regarding the distri-
. ,

' ' '

bution and stockpiling of K1 are a State responsibility. FEMA noted that
[, ~

.

in an earlier review of the offsite plans by the Regional Assistance V
,,

g
Committee, the recommendation was made that if KI is to be distributed t- ' - .e
to the public, supplies should be stored locally. FEMA indicated that the '

State plan was being revised regarding the distribution of KI. Subsequent f- -

i to the FEMA response, both the State of Michigan and Monroe County /
'' '

|
'

emergency plans were revised. *

| The Michigan Emergency Preparedness Plan dated September 1983 '

| states that "lllocal health departments that have a nuclear power plant
in their service area have a supply (of KI) for distribution to local'

*
.
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emergency workers and others." (Department of Public Health, Annex
S, at 59.) The plan further states that, "[Ilocal health officers and medi-
cal directors are re:;ponsible to develop and implement plans for the;

| storage, distribution and record keeping of potassium iodide to emergen- .-

cy workers and the general public based upon guidance from the depart-
ment (of Public Health)." Tine revised Monroe County emergency plan,
draft dated December 1983, states (at bl 7) that "[tlhe Monroe County .

Department of Health maintains a quantity of potassium iodide at a'

secure location within the County for emergency workers. The MDPH
.

i O
tMichigan Department of Public Health) also has additional supplies

,

1 a
and contacts from which additional radioprotective drugs can be obtained*

for distribution to the general public. The Director of the Monroe'

County Health Department will coordhate distribution." Based upon a
,, ,

+-

; |
preliminary review of the informatio., in the revised State and County
emergency plans, the NRC staff firds that the State and County plans*

7 are compatible regarding the storage of a supply of K1 in the local area,
j

and that this issue has been satisfactorily resolved. This information will' '
,

'

'] be confirmed by FEMA as part of its review of the revised emergency
,

~

plan for Monroe County..4

' VII. EMERGENCY DETECTION
;

The County is concerned that the mechanisms in place are inadequate
to detect unusual releases of radiation into the environment, the appli-

,

f cant's detection system is backed up only by that of the State DPH.s

which is monitored too infrequently to provide adequate warning of seri-
ous problems, and no provision is made for any ambient water or air
testing or for a backup alarm system. .

'

The applicant's radiation and environmental monitoring systems have

3 .j been established in accordance with NRC requirements (10 C.F.R. Part
.

20 and 10 C.F.R. Part 50, Appendix I). During r.ormal operations, gase-"

: ous and liquid effluents from the vents and discharge points are continu-'

, . . _
I, a ously monitored by radiation detectors installed in the plant to measure< m

n v| D ! the radioactive content of the effluent streams. As a backup to the plant
' ' ' [.,' d effluent monitors, an environmental' monitoring ptogram has been es-

'%'' tablished to monitor the levels of radiation and radioactive materials in ,
*

,

the air and water environment outside of the plant boundaries. The pro-'

,j]; gram includes a number of thermoluminescent dosimeters and continu-' s',

NJ ously recording dose rate meters, air samplers, and conticuous water
j. u '. samplers lo:ated at the Fermi potabic water intake on Lake Erie and at

4

- - S. the water intake for the City of Monroe. Any increases in radiation,

-

'

levels in the plant monitoring systems above predetermined trip points,- - /~ ~ ' ' ;
+e

..I
f' s
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which are set at very low levels, would alert plant operators to a potential ,

problem situation and may result in a declaration of an emergency. The .

<

cpplicant is required to notify offsite authorities within 15 minutes fol-
lowing the declaration of an emergency (10 C.F.R. Part 50, Appendix E, i

'

Section IV.D.3), e - ~. -

In addition to the effluent and environmental monitoring systems, ra- [ .
,

diation instrumentation is installed to monitor radiation levels within .:^ i'

the plant. The plant also conducts an in plant sampiing program to moni- f'
'

s -
'

N ? [-6h.
7 ' '-tor for excess radiation levels withiri plant systems and processes. Sp:cif- a f3,. .-

ic high-range instrumentation and sampling systems have been installed
,f'';* T y'2,$

. .,

in the plant to assess the radiation levels in the event of an accident.
Trained field monitoring teams are also available to be dispatched both .

'

values from the radiation monitors and other plant system indicators are .. ,h,M -Consite and offsite in the event of a radioactive release. Predetermined -

3s

*"~used as emergency action levels in the plant's emergency classification
scheme to classify emergencies. Emphasis is placed in the applicant's ;

emergency plan and procedures on classifying emergencies and initiating
protective actions, if required, based on plant system indicators before
there is a release of radiation.

The NRC staff has reviewed the radiation monitoring systems and
sampling program provided for the Fermi-2 plant and has found that
they meet regulatory criteria and guidance. We conclude that the radia- ;

tion monitoring systems are adequate to detect any unusual releases to I
' ' 'the site environs, that acceptable provisions have been made for envi-

ronmental monitoring and sampling, and that the applicant's emergency
,

'.- -

plan is appropriately integrated with offsite plans so that ofTsite authori- .

'
ties would be notified in a timely manner of any radiologicalincident. sid

. Q.:g ..:
_

_

..p
Vill. VEHICLE DECONTAMINATION

On the one hand, the County is concer:.- ..: no provisions have i. /[.7-
been made for monitoring vehicles for con... . - n as they evacuate ,,#,

the EPZ. On the other hand, there is concern tha making such provi- .~ ',
sions would create traffic tie ups. The County is also concerned that the '

waterhosing method chosen to decontaminate vehides is inadequate and
. that the water runoff would create additional contamination problems.

,

,

Radiological monitoring and decontamination of vehicles and peopic,
are addressed in the Monroe County emergency plan. Monitoring will
take place at the decontamination / reception centers (Annex G, Radio- ,

logical Defense plan, dated November 1981). As these centers are locat-
ed outside of the EPZ, the monitoring activities will not impede traffic
on the EPZ evacuation routes.

t
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FEMA has reviewed the arrangements made for offsite decontamina-
tion in the County plan dated November 1981. The plan states (Annex
I, Fire Annex, Appendix 1) that fire personnel will decontaminate

,

vehicles, as necessary, at the decontamination / reception centers under -

the guidance of public health officials. The plan further states that decon-
tamination of vehicles will be accomplished in a nearby field to allow for'

4 the containment of material in one area, and to facilitate removal ofit at .

a later time, if necessary. County Radiological Defense personnel will be-
!

present to monitor for decontamination assisted by the Michigan Depart-
I ment of Public Health,

FEMA has provided the following discussion of radiological decon-i

,v tamination in an emergency: Such decontamination involves either fix-
ation in place or removal of the radioactive particles. For vehicles,

81 removal of the particles is the most expeditious and, therefore, prefera-o-
ble method. When the particles are removed, by whatever method, the

''
-

i problem of containment must be addressel. Washing the particles from-
' 'I a vehicle reduces the possibility of the particles become airborne, and

,

through selection of the site at which the washing is accomplished, per-" "
'

|
mits a greater degree of control of the radioactive material. Although
sub-freezing weather is a factor, hosing down vehicles is usually the pre-''

ferred method for decontamination. When this method is used, care'

must be taken to assure collection and containment of the runoff water.'

Following the decontamination operation, residual contaminated water
can be collected and removed. Radioactive particles remaining on and in
tha. soil could be removed, if necessary, be removing the soil itself.,

, ' Removal of the soil is an extreme and improbable remedial action; isola-
.;i tion of the area for a period of time is a more likely option..

FEM A concludes that waterhosing is an adequate method for radiolog-
ical decontamination of vehicles. Although water runoff is a factor for
consideration, FEMA notes that the methodology exists for containment

_

*
'. .. p ' and, if necessary, eventual disposal of any collected radioactive;

; : materials. The NRC staff is in agreement with FEMA's conclusions.'

,,

! s@ Waterhosing of vehicles for decontamination purposes is an adequate

.
- 6:g and common emergency planning procedure. It is used at other nuclear'

M@@ power plant sites.;
' - ny,,

, - n..

2 Conclusion
- .t ,a.

. g' - a.

' u in summary, both onsite and offsite emergency preparedness for the

"' ' [ Fermi 2 facility has reached an advanced stage of completion sufficient.,

9 to permit a comprehensive r:sponse to the Monroe County 2.2%
, " petition. Our review indicates that there is reasonable a surance that the'

.j*. .

.
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'

Fermi-2 facility will meet the applicable regulatory requirements and , .n ,w

jf,, *guidance of the NRC and FEMA for emergency preparedness prior to
' ' '

). -
.

plant operation. With respect to the specific emergency planning con- : ~7 ,,

cerns of Monroe County which were raised in the petition to the NRC, .

.,''1

'

all of which except one were primarily offsite issues, the findings of '. -

' / ' "?).'.
'"

[$y,

FEMA and the NRC, described above, support the conclusion that
I'these concerns have been satisfactorily resolved and are adequately ad- -

dressed in t.ie emergency plans for the Fermi-2 facility.1, therefore, con- .j;;';L;;; . w. |, '-
] g , p,.clude that none of the concerns regarding emergency planning identified Y; .

in the Monroe County petition remain an impediment to the Monroe < {M ' '
,y

County Board of Commissioners in developing an adequate radiological & ;, . ,.y4

j.gy:.Q(p;'G
E j.,:-;emergency response plan for Monroe County for the Fermi-2 facility

g$Qf4~ ,1,'ifgj;,and no further action is required to resolve the County's concerns.
A copy of this decision will be filed with the Secretary of the Commis- >'

sion for review by the Commission in accordance with 10 C.F.R. 5 V' i 1-

2.206(c). As provided therein, this decision will constitute final action [C~ ' -

of the Commission twenty-five (25) days after the date of issuance, l,
unless the Commission on its own motion institutes review of this deci- L

sion within that time. <-

'

,

s,
,

'Harold R. Denton, Director 1

Office of Nuclear Reactor
Regulatian ,

I;;;v'f'; . . , . .?

h 41. ' Wc 1Dated at Bethesda, Maryland, t

Q.>]% |~'t f~ % : % ' ], ,
.this 20th day of April 1984. j
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UNITED STATES OF AMERICAe .

NUCLEAR REGULATORY COMMISSION

. . .

OFFICE OF NUCLEAR REACTOR REGULATION -
,- .

herold R. Denton, Director
-

,

, in the Matter of Docket No. 50-289
: (10 C.F.R. I 2.206)

,

,
- .)

] GPU NUCLEAR CORPORATION
.- j (Three Mile Island Nuclear

Station, Unit 1) April 27,1984

The Director of the Office of Nuclear Reactor Regulation denies in
part a petition dated January 20, 1984, filed by Ellyn R. Weiss and
Robert D. Pollard on behalf of the Union of Concerned Scientists
requesting that the Commission continue the suspension of the TI ree
Mile Island Nuclear Station, Unit I operating license until alleged defi-

j ciencies in the plant's Emergency Feedwater System are rectified.

1

INTERIM DIRECTOR'S DECISION UNDER
10 C.F.R. 9 2.206

I. INTRODUCTION'

. a Vi 5j By Petition dated January 20,1984 (Petition) and filed before the< v. . -N
,

''lj Commission on January 23, 1984, Ellyn R. Weiss and Robert D. .

"i Pollard, on behalf of the Union of Concerned Scientists (petitioner)2

j requested that the Commission continue the suspension of the Three'

Mile Island Nuclear Station, Unit 1 (TMI-1) operating license "unless -

.;
'

2nd until the plant's Emergency Feedwater (EFW) System complies-
*

.

,
with NRC cales applicable to systems important to safety (including
safety-graae, safety-related, and engineered safety feature systems)." In

,

.'l;
.

' '
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support of its request, petitioner alleges five basic deficiencies with the w?
' ..

' - --

' ' '

EFW system for which octitioner seeks resolution prior to resuming [.| - -

lpower operation at TMI-l (1) failure of the EFW system to be envi- 'y y
.

ronmentally qualified; (2) failure of the EFW system to be seismically fr. '
,

qualified; (3) the inability of the EFW system to withstand a single . [s _ 7 + C,.
. ,. ;

cor.1ponent failure; (4) the inaccuracy of the EFW flow instruments; n ? " 7 I ' 'f a
: .

ind (5) the inadequacy of the Main Steam Line Rupture Detection FM~

D Mk.{MMJ:.
kpf.M p kC| System (MSLRDS). Petitioner recognized that one or more of the

identified defu.iencies, when viewed individually, would not necessarily t

|
pose an " intolerable risk." However, petitioner contended that "[iln the if FEM9i@M

4

N $i.aggregate . . . [the deficiencies] thoroughly compromise the reliability of
one of the most important safety sys. ten ;in the plant and destroy the hfr$%MQ?
fundamental principle of defense-in-depth espoused by the NRC."8 $|$4t!' WMTM -

The Petition was referred to the staff on February 3,1984 for treat- -F(I; h 'y.yKG.
ment as a request for action pctsuant to section 2.206 of the Commis- M- E'<4

"' "
sion's regulations. The licensee responded to the Petition pursuant to.

the staft's request under 10 C.F.R. { 50.54(f) on February 24.1984.and- .

amended its re.eponse on March 26,1984. The Commission recently in- n ,

structed the staff to complete its review of the petition with respect to .

those issues raised by the petitioners for which sufficient information .a
j s

was available to make a determination. Accordingly, the staff expedited C' *C-'

its review of four of the issues raised by the petitioners. For the reasons - 41'

! stated herein, the staff does not intend to take the action requested by [J ~
r
4 '

I the petitioner with respect to those issues at this time. However, the
staff has n it yet reached a decision as to the issues raised by the petition- . 9.e~

h@.
,

M/per concernmg environmental qualification of the EFW system, and the'
, p4

h .%Ng
Q {[~Q' g Q.'y

aggregate effect of the five deficiencies cited by the petitioner on the
reliability of the EFW system. The staff reserves judgment on whetheri

IfQ W;MW9.i$its analysis of the outstanding issues may impact this interim decision. A f7
final Director's Decision will be issued upon completion of the staf1's
review.

'

"'.5' +,9 % n'
,y - g-a

,

* If . ', -jj. ..' . ;*?

c. .
.

. . . .

*NjT, 'f
y

.- p:-

.

D?'~

1 The Petit.on also implies that there may be deficiencies in emergency procedures and operator train.
ing related to the EFw system. but it does so only in pesang and provides no speciGe information for *ia,,

j
stafr conaderation. However. by virtue of the restart proceeding and the associated certification activities . ~ ,'j .

which speciGcally required EFw related procedure revisons and operator training, review activities or .

NUREG-0737 Action item I.C.I (Emergency operating Procedures), and the venfication that specinc
procedural changes related to seismic events had been implemented (w section Ill.A. vt/re). the staft

L<
,

has performed exteneve reviews of the TMI.1 emergency procedure and operator trainir. programs.
assed on those reviews, the stafr concludes that the Petition provides no tiens to question thJ adequacy

,

of those programs.

! ,:
'

f
i
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II. THE RESTART. PROCEEDING |

The adequacy of TMI l EFW system has been extensively litigated as
*

a principal design issue in the TMI l restart proceeding. Although tes-
g timony was offered as to numerous aspects of the EFW system, the

licensing and appeal boards adjudicating the matter restricted their
findings, for the most part, to those elements of the EFW system called !

*
- '

into question by the accident at the Three Mile Island Nuclear Station,
Unit 2, namely small break, loss of-coolant accidents and feedwater
transients. See Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-724,17 NRC 559,559-60 (1983). See also Me-

- tropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI 83-5,17 NRC 331, 331-32 (1983). To the extent that the issues
raised by the petitioner were litigated in the restart pro: ceding, the staff
would not initiate new enforcement proceedings to consider the same-
issues. See Rockford League of Women Voters v. NRC, 679 F.2d 1218,

~

1222 (7th Cir.1982); Pacvic Gas and Electric Co. (Diablo Canyon Nucle-'

ar Power Plant, Units 1 and 2), CLI 81-6,13 NRC 443,446 (1981). In
this regard, petitioner raises an issue which was fully explored in the re-
start proceeding, the accuracy of the emergency feedwater flow
instrumentation. Staff testimony on the accuracy requirements for this
system was that each flow instrument should have an accuracy of "on
the order of t 10%."2 Licensec testimony was that the accuracy would
be "better than or equal to 5%"3 The issue was noi pursued any further
before the Atomic Safety and Licensing Board. See Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), LBP-81-59,14 NRC
1211,1362 (1981).'However, by letter dated May 24,1983, the licensee
advised the staff the system design could not be successfully'

| implemented. By letter dated August 25,1983, the licensee advised the
I staff of additional system difficulties and proposed an alternate design.

,,

The staff reviewed and subsequently approved the licensee's proposed4' rn 1~

'

design.' Upon installation of the alternate design, licensee later advised,

! the staff, by letter dated November 23,1983, that oscillations had been
. . . . :d & . f observed at low flow conditions which exceeded the accuracy criteria es-. , ,

J W:W;tg-}-[ tablished by the staff. The licensee has now taken the position that the
Y <* ; '' q present instrumentation is adequate. The petitioner, a party to the restart'

-

proceeding, contests this view, and has responded to the licensee's'

, ,

'

. .

- .}
3_

,
"

t

i ,. ^
,

,j is,e NUREG.0640. TMI.Renart Uune 1980).
- 1 3 See Recommended Requaementsfor Rettart of Three Mar IslamiNucitar Staten. Amendmenn 22.

' 4-.
-

[ j 4 See letter from J.F. stolz (NRC) to H D. Hukill (GPUN) (september 22.1983).
> ;..s 3

i
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November 23, 1983 letter by Gling a response with the Commission.5 t ?' .,< ,

) The licensee responded by filing a reply with the Commission, which
' ' , ; !|<* '

was responded to by the petitioner.* By Board Motincation 84-088 dated !.<, , a g.'
April 24,1984, the staff advised the Commission, restart proceeding ! ,_.',,j _

,

'

J g!.- ? N,.t ' .': c :
boards and parties, including petitioner, that it considered the existing 4g;

- h*TMI-l EFW Gow instruments to be acceptable.' The recent filings have
~ v .7 ;m . %.

'a~$. mm!'.W, n. Jplaced the issue of EFW flow instrumentation accuracy before the
es s ~mdC.Commission.8 To the extent that a full consideration of EFW llow instru- w re

M UD h h*Nmentation accuracy is necessary to evaluate petitioner's concern that the

hkhNwaggregate effect of the EFW denciencies it raises compromises the relia-

#n w.M. EIN,gV/
D S .w'Ibility of the EFW system, the staff will consider EFW Gow instrumenta-

- s

Mp Q;,.$b%iyfttion when a Onal decision on the petition is issued.

;NM M qMS ' :91MCM#
fM, ,~111. CONSIDERATION OF THE ISSUES
<-.~

A. Seismic Qualification of the Emergency Feedwater System '

~.
' '

The Petition alleges that operation of TMI l would pose an undue '

risk to public health and safety because the EFW system is not seismical- M> '

.

ly qualined * The fundamental contentions in this regard can be char- y#...q;p. ,
acterized as: (1) contrary to NRC regulations, the TMI l EFW system is

"y@j j ' ., .e
A J,not seismically qualined and the licensee does not intend to make it so

f.^,y
,

5 Src Union of Concerned scientists Rnponse to GPU Letter of December 6,1983. Regarding y ~ #A,gQ gh. .{gEmergency Feedwater Flow instrumentation (December 9.1983).

. J ^ N*'.4.Q .... . ;d g6 5cc Licemee's Reply to UCs Response to GPU Letter of December 23.1983 (December 23, 1983) . s rf n
*

and Petmoner Rebutui to Licensee's Reply Regardmg EFw Flow instrumentation (January 6.1984). wQgk:-YThe basis for the staffs conclusion is that the accuracy of the Dow mdications available to the op-rator *N N.7

at low flows is taken tato account by the plant operstmg procedures and is acceptable, even though the jw*m D % [U[h
N % ,s .

7d.
Gow mdication accuracy at low Dows may esceed the criteria estabbshed by the stafT

|IJ DN3) ,,~fM .

s it should be noted that, by order dated January 27,1984 lunpubhshedl. the Commission took review
of fhe specinc design issues addressed by the Appeal Board m Metropolitan Ednea Co. (Three Mile U T *- cf 6 9,

.#* M' ' % i' ?island Nuclear station, Unit II ALAB-729,17 NRC 814 (1983), including the Appeal Board's treat.

e s Y $. I' . / , 7 * ,I " f ~hment of the Licensing Board's quantitative analysis of the rehabihty of the EFw system. The staff,
NU'' g ,'g," .~

hcensee, and petitioner have each Gled briefs addressing those issues. l '

The Commission's January 27,1984 order also took review of *hether the issue concernmg environ. .
- -

0mental quahncation of electrical equipment had been removed from the restart proceeding by the Com. 15 . ' 4; r

mission's generic rulemakmg on the subject and offered an opportumty for the parties to comment on U '% * ' . ,
the edequacy of the licensee's proposed solution to the MsLRDs problem. The stalt. in its March 19,

[4 ô.'' ' ' " '1984 Ghng. argued that the environtrental quahfication issue was removed from the proceedmg. that .,
s

the proposed MsLRDs solution is adequate with respect to the Erw system concerns of the restart |' ;f .

'*;.proceeding, and further, that the concerns regardmg the potential failure of the non-safety-grade & ,'*
,

MsLRDs to nulate mam feedwater leadmg to the possibihty of contamment overpressurization are nor ' *' ' -

withm the scope of the restart proceedmg and should properly be addressed durms review of this
,

t
'

,

Petition The UCs Olms, dated March 19,1984, argued that all aspects of both issues should properly be !+, '

addressed in the restart proceedirs
9 seismsc quahGcation of the TMI l EFw system was not addressed in the restart proceedmg b3cause

such matters are unrelated to the March 1979 accident at TMI 2 and the concerns which led to the re-
^

start proceedmg See Metropohren Edison Co (Three Mile Island Nuclear station. Umt II, CLI 83 5,17
*NRC 331 (1983).

i
'

6

'
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.

prior to operating the plant, and (2) the staff's safety evaluation on the'

seismic capability of the TMI-I EFW system does not provide an ade-
quate basis for such operation.

'When TMI-l was licensed, the EFW system was not classified as an
engineered safety feature system and accordingly was not required to be

,

seismically qualified.''In February 1981, the staffissued Generic Letter
. 81-14 to all operating pressurized water reactors. This generic letter

stated the intent to increase the seismic resistance, where necessary, in a- . .

' , ' - timely, systematic manner to ultimately provide reasonable assurance
., , *] that auxiliary and emergency feedwater systems would be able to func-

tion after the occurrence of earthquakes up to and including the safe
. shutdown earthquake (SSE). In this regard, TMI-l was treated in a

'
- manner consistent with other operating reactors in that the matter was,

| considered resolved when (a) all seismic improvements had been identi ,
fled and scheduled for implementation in a timely manner, and (b) co+,

'

1 tinued plant operation during the interim period had been justified on#y.
$ $! an acceptable basis. The licensee has committed to seismic upgrade

. .; modifications during the.first refueling outage following restart (i.e.,
'

prior to Cycle 6 operation) and has provided compensatory measures for
Cycle 5 operation. The staff has concluded that there is reasonable assur-
ance that, should restart be authorized, the TMI l EFW system would
be able to perform its safety function after the occurrence of an SSE and,

that the system does comply with Commission regulations.
The staff issued a safety evaluation on the seismic capability of the

TMI-l EFW system on August 12, 1983. In light of the arguments set
forth in the Petition, the staff has reconsidered its position on this
matter and its safety evaluation. In so doing, the staff has reaffirmed the
conclusion that, at restart, there is reasonable assurance that the TMI-l
EFW system would be able to perform its safety function following the

a occurrence of an SSE."
l

. . . - U.

!
V 10 The stair position that auxiliary / emergency feedwater systems be seismically qualified first became ef.

* . 4
* fective for new plants in 1972. See Regulatory Guide 1.29. The requirement was not backfit to include$ -

-- -]g plants for which certain fecensing milestones had been reached. which was the case for TMI l. Thus,
' '',

, TMI I and a number of other operating reactors do not, and are not required to have seismically quali-"
,' fled auxiliary / emergency feedwater systems.

J 13 The Peution provided no information that was not considered dunns the 1983 staff review of this.
~

'

matter with one exception. The exception deals with postulated interaction from failure, of non seismic
, ,

portions of other s) stems, namely, the vent stacks (discharge paths) for the safety relief valves.

(Ms v.22A, B' .J $ enTiospheric dump vahes (Ms-V-4A, B). After review of this question, the *

stafr concludes that thre is reasonable assurance that local manual actions will not be precluded by a
'

steam environment dunns the intenm period of Cycle 5 operation. Further details concermns the staf!*s, ,,

most recent review of this issue are found in the safety Evaluation by the office of Nuclear Reactor
'

Regulation supporting Intenm Director . Decision Under 10 C.F.R. 6 2.206 (Seismic Capability of. .

,; Emergency Feedwater), Three Mite Island Nuclear stauon. Unit No. I, dated Apnl 27.1984.

.
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B. Single Failure Capability of the Emergency Feedwater System
=

-

.

!; - - -
,

The Petition asserts that until the long-term upgrades are complete, t

~~

the TM1-1 EFW system is vulnerable to single failures which would, for .
-

certain accidents, prevent it from providing cooling water for decay neat ,
- . . ,removal. In this regard, the petitioner is correct in stating that, should

,

e-

restart be authorized, the TMI-l EFW system will have a single flow 74 , [' 4.f;gggg-

control valve in each of the feedwater headers to the two steam
- W%f'

U - %i?%generators. The petitioner argues that for those events requiring isolation
of one steam generator, such as a main steam line break, steam genera- kh 'M

" QL .p%
WJ{Q.N[f hk32

jtor tube rupture (under certain circumstances), or a feedwater line p
~ / A . '.break, failure of the flow control valve to open in the feedwater header

(.[to the intact steam generator could result in an inability to deliver
emergency feedwater flow for decay heat removal through the steam V6% W%d60
generator. Further, the Petition points out that a single failure in the in- E 7" '''T $

^

tegrated Control System (ICS), which cur.ently controls the EFW flow _

control valves, could also result in an inability to deliver EFW flow by
' ~

preventing the flow control valves from opening.
The staff has been aware of these system deficiencies for some time,

and the issue has been fully explored during the restart proceeding. The
staff considers the system to be acceptable, provided that certain short-
term modifications are completed prior to restart.52 Among these modifi-

"
cations is a change in failure mode for the flow control valves. These ,

valves will fail so as to permit full EFW flow on either loss ofinstrument F

air or loss of control power.u Further, a separate remote manual control f~
,

station independent of the ICS has been provided in the control room. f.

1: 7.pQ
$ /~%g,Q'j%

This modification will permit the operator to remotely open the EFW
Aj.M,7 5flow control valves should they fail closed due to an ICS malfunction.
gag,g; '

The flow control valves could also be manually opene'' locally by means
of a handwheel. gsi.jf -

An additional single failure vulnerability hypothesized by the Petition Y; L C ~. i f '" ~
f,]*M t_
!Q|rf; QQ.(9.

. is that "cach EFW flow path contains only a single block (isolation)
valve. Failure of this valve would prevent isolation of EFW flow to the -

steam generator with the broken main steam line or ruptured tube." See @ ' .k i*5,'
Petition at 20. The petitioner's statement as to the existence of a " single f , } ~- (

, . -

~ ,

-; .

*
12 See NUREG.0680. TMI.I Restart Uune 1980) and supplement 3 to NUREG.0680 ( April 1981). '

13The restart proceedmg record shows that the Dow control valves rail to the mid position on loss or
control signal. However, by Cling dated % larch 26.1984, counsel for hcensee mdicated that the custmg
now cwrol valve converters would be replaced with environmentally a9d seismica'ly qualified convert.
ers by hne 1984, and that with these new converters the Dow control valves would fail to the open posi-
t.on on loss orcontrol power.

.

i
;

'

.

,
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block (isolation) valve" in each EFW flow path is inaccurate.''
Nevertheless, for those events requiring isolation of a steam generator
(main steam or feedwater line break, or steam generator tube rupture),

*
a cavitating venturi has been installed in each EFW supply line to limit

'

. EFW flow to '.he ruptured steam generator and ensure sufficient flow to
the intact steam generator. Becuase of this modification, the main steam,

line rupture detection system (MSLRDS) signals to the EFW flow con-
'

trol valves have been deleted to prevent inadvertent EFW isolations
t caused by failures in the MSLRDS. See Section III.C, infm. Since it may'

x.

'
,

f j be desirable to eventually isolate EFW to a ruptured steam generator,#

| the operator would close the appropriate EFW llow control valve. If this
valve failed to close, EFW flow to the ruptured steam generator could'

_
3 be stopred by closing the appropriate EFW pump discharge cross-tie sec-

tionalizing valve and tripping the respective EFW pump.-

, ?}
. m.;;

- fj C. Maln Steam Line Rupture Detection System

:! One purpose of the main steam line rupture detection system
! (MSLRDS) is to prevent containment pressure from exceeding its

design pressure in the event of a main steam line rupture inside
containment. The system does this by isolating feedwater flow to a given
steam generator when a relatively low pressure is detected in that steam
generator. A concern raised in the restart proceeding was that spurious
actuation of the non-safety-grade MSLRDS could inadvertently isolate,

all feedwater flow to both steam generators. Resolution of this concern
is being pursued within the restart proceeding.u The petitioner suggests
that because the MSLRDS is not safety grade, there can be no assurance
that the containment will not be overpressurized following a main steam
line rupture inside containment. Therefore, argues petitioner,

! " ope' ration of TMI-l would pose an undue risk to public health and
'" safety.",

,1 - 9 Although the TMI-l MSLRDS is not safety grade, it is redundant and
q;! primarily located outside containment where it would not be exposed to

~,7 (i? l
,

t. 9 the harsh environment created by a main steam line rupture inside' . .' ' ; D.
n

k
'

.

,
< |

'' ' - ' 'j 14 The stafr bases this view on its review of the present EFw system dessn drawings, the restart pro-
,

credmg record and a physical inspection or the system by the resident inspector. The only valves in the
, ., *

steam generator flow path which can be readdy identified are the flow contrci valves and checit valves..

*'
There are, however, motor-operated sectionalizing block valves in the discharge cross-tie header be-
tween the EFw pumps. These valves do not serve as steam generator bolation valves since the motor-
dnven EFW pumps discharge downstream of the valves.- .
u See NRC staff Bner Concerning the Commission's Review of specific Design Issues in ALAB-729

, '
(March 19,1984).
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| containment.t* By letter dated February 16,1984, the licensee informed ap '..s
'

| the staff that the MSLRDS pressure switches located inside containment .

3' ' ,'
<

| would be environmentally qualified through replacement with qualified ' [,y-
,.

'
, . ,

'

equipment by June 1984. All MSLRDS components located inside con- |N. L.. ,,

[g. 7 :gd'iQ'>,
4.; n.tainment will then be environmentally qualified. Therefore, in the event

L of a main steam line rupture inside containment, the MSLRDS would

y g y D 3 ),,{ 4be expected to remain functional and isolate main feedwater f;ow to the
alTected steam generator, even after a postulated single active failure. Y.gi,;ii'. g#. f

M d M( @W dg 'h.f.d f. ,j
For a main steam line break occurring outside containment, the environ-
mental qualification of the MSLRDS is not a concern since the contain-
ment would not be afTected. NN 4WF3%[, W l

h. k$dN53?da.h
The MSLRDS prevents containment pressure from exceeding its

1%design pressure in the event of a main steam line rupture inside
containment. The MSLRDS is not relied on in any direct manner for BQYf}yW'j'y
preventing exposure of the public to any undue risk to health and safety. ( g 4p|7 j' 'q

~
'

The two barriers that prevent exposure of the public to the effects of a '

z.
main steam line rupture are the reactor primary pressure boundary and ' ; ~ '

the containment boundary. These two barriers would remain intact aft:r ' .~
a postulated main steam line rupture, with or without the MSLRDS -- s |

."'
g. ; |isolating the main feedwater flow to the affected steam generator. Based ~-

on the staff's review experience with similar plants, if the MSLRDS ' ^g w d- -<

3 '' '

failed to function, the reactor pressure boundary would be unaffected; ~'j , ,

and although the containment design pressure may be slightly exceeded,
, ,

containment integrity would be maintained.

, g. Q .'g.E
-

, .

For these reasons, it is the staff's view that the MSLRDS, as
3- W -L Q -'andesigned, and as upgraded with qualified pressure switches inside

M@ h' g h % dcontainment, will isolate feedwater flow to the affected steam generator,

, ' hMg2f'W'f ff,%even after sustaining a single active failure, and containment integrity
would remain intact after a postulated main steam line rupture inside n[;h 41

'

c

%$Fcontainment."

fG~Q !V)[k
k. I' N' .'. .

'

IV. CONCLUSION
. .

.; -
s

$ lased on the foregoing discussion of the Petition, I find no adequate
,

.

''
. c

reason to take the requested action regarding the Three Mile Island
'

- ,

~

.

-

,

-

i,
- *

*
16The postulatea mam steam ime break event at TMI.1 was evaluated in cordunction with the stalt's '

review of IE Buhetin 80 04. " Analysis of a PwR Main steam Line Brerk with Contmued Feedwater
Addition ''
U Nevertheless, heensee has committed to upgrade the MSLRDS to safety-grade status prior to startup
from the Cycle 6 refuelms outage (next refuehng). See letter from H D. Hukill (GPUN) to J.F. stolz
(NRC) (August 23.1983).

' *
,
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, . Nuclear Station, Unit 1, operating license at this time. A final decision
with respect to petitioner's request will be issued in the near future

i upon completion of the stafTs review of the remaining issues. A copy of4

~ ~
' , ,,

this decision will be filed with the Office of Secretary for the Commis-.

sion's review.c
-

,; c,

.
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- H ' Harold R. Denton, Director- s..

m Office of Nuclear Reactor>

?* #'l [ Regulation, ,' t.' -
- -- N:
, .

- ., , .
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UNITED STATES OF AMERICA i''- . '. e. .

NUCLEAR REGULATORY COMMISSION j
,,,

r ., N n . ; u. -

y4;.k .y ~
'r:' -e

OFFICE OF NUCLEAR REACTOR REGULATION - y*g.*

,

k'Nfh,"h'I'n . .E 'h.'?fke.hSM*ff[
G . .~,, F. .'

NhhHarold R. Denton, Director
xjw...

cm:v::g?bg 9 y
($b).y IZ5h:j$[5
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Units 1 and 2) April 25,1984

The Director of Nuclear Reactor Regulation denies a Petition filed by
Del Aware Unlimited, et al., which requested revocation, suspension or
modification of the construction permits for the Limerick Station based j.. ,

on (1) alleged inadequacies in the NRC stafTs draft environmental state- M .

ment related to operation of the Limerick Station, (2) alleged changed D, - d N s '.

p{g;;i3h$ ;_ t ,' .;f.''',VJcp.'f5
circumstances regarding the supply of supplemental cooling water for y
the facility and (3) that certain physical impacts of construction of the

.
.

, j'y;EPoint Pleasant Diversion Project have been allegedly overlooked.
.. .

'

w: ' 7 q ;; N ,- 4 -~4. ,. <

*

RULES OF PRACTICE: SECTION 2.206 PETITIONS Za . T o;.';'A
W * mp$[J C: c ';The Director will not consider issues raised in a Petition pursuant to -

10 C.F.R. 5 2.206 which are clearly a matter for consideration in the - ' "

ff.,
~

operating license proceeding currently in progress. <
r .

,

'

.

RULES OF PRACTICE: SECTION 2.206 PETITIONS
~

Section 2.206 should not be used by a party to a licensing proceeding s - -
,

to request relief on a matter within the jurisdiction of the presiding offi-
cer in that proceeding.

,

'
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RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS

Suspension, modification or revocation of permits or licenses may be
appropriate based upon substantially changed circumstances. NEPA .

does not require that a decision based upon environmentalimpact state-
ments be reconsidered whenever information developed subsequent to
the action becomes available, unless the new information will clearly .

'

mandate a change in the result.
.

-
, . .

E DIRECTOR'S DECISION UNDER 10 C.F.R. I 2.206
; -

,

a

j INTRODUCTION
- - _ ,

j By letter dated December 16,1983, Robin T. Locke, on behalf of Del-,-

'L ! Aware Unlimited, et al. (Petitioners) filed with the Of! ice of Nuclear

> '
. 1 Reactor Regulation an " Application of Del-Aware Unlimited Et Al.

| Under Section 2.206" (Petition). The Petition requested that the NRC.

staff " reopen" the construction permits heretofore granted to the Phila-

| delphia Electric Company (PECO) authorizing construction of the Lim-
i erick Generating Station, Units I and 2 (the Facility).3 Petitioaers also

sought reopening of the Partial Initial Decision issued by the Atomic
! Safety and Licensing Board on March 8,1983 in the operating license

proceeding for the Limerick Facility.2 That decision discussed supple-
,

mental cooling water for the facF.ity.
! On January 31, 1984, I acknowledged receipt of the Petition for the

Limerick Facility in a letter to the Petitioners and indicated that a formal
,

decision with respect to the Petition would be issued. On December 29,
1983, PECO submitted its comments regarding the Petition. My decision
in this matter follows.

.f De!-Aware Unli nited has once before invoked the provisions of 10
T'9 C.F.R. l 2.206 to have the Nuclear Regulatory Commission consider

issues related to the Limerick Facility. An earlier petition was filed on.e
'

q. ! MM ' < July 2,1982, and my decision with respect to it issued on December 7,
~~' 'SE*

.

-

1982.2 That petition raised a wide variety of environmental issues asso-,

- .y . i
,

'

3 Construction permits were issued for the Limerick Generating stauon Units I and 2 on June 195

* 19 74. There is no current proceedans with respect to these construct:on permits which may be reopened.
,

Rather the relief sought would appear to be revocation, suspension or modfication or the permits by
order. See 10 C.F.R. Part 2, subpart B.
2 Phdadelpha Elerrre Co. (Limerick Generating station. Units 1 and 2). LBP.83.ll.17 NRC 413

(1983L
3PhdadrIpha Electre Co. (Limerick Generating station. Units I and 2), DD 82-13.16 NRC 2115

(1982).
,
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ciated with the supply of supplemental cooling water for operation of the E ; .3 y .- ' ,

Limerick Facility. That decision provided extensive background regard- .s ~_:.j,v/U 'i :
j'f.p%' @p -Q A p

ing the various environmental reviews which had been conducted con- .
'

'

cerning the supply of supplemental cooling water and found no adeq'uate
reason to disturb the construction permits issued for the Limerick 8%NfN?

QM MFacility.
QWypNRP@?;

'

In addition, a proceeding is currently under way regarding the issuance t-
of operating licenses for the Limerick Facility. Hearings have been held b. 31d(SO"- ? ' 2
before an Atomic Safety and Licensing Board and a Partial Initial Deci- t
sion has been issued disposing of certain contentions regarding the sup- d $db-

plemental cooling water system for tise Limerick Facility.' Licensing C
h.MP[[$Board hearings are continuing on other matters. p

In their latest Petition, the Petitioners advance three basic reasons for !'
granting the requested relief: (1) the NRC staff's draft environmental (3 --

' p;
:&D.O

statement relateo to operation of the Limerick Station is inadequate; (2) 7/Dg f s

changed circumstances dictate action to compel PECO to seek an alterna- "#' -
'

tive supply of suoplemental cooling water; and (3) the physical impacts L -[
of construction associated with the Point Pleasant Diversion Project 1 A.4' -

have been overlooked. As discussed below. the first of these reasons is ?; -
inappropriate for consideration under 10 C.F.R. j 2.206 and the Petition- Mm

'. er's remaining reasons do not provide an edequate basis for relief. W[6 ' tJ Therefore, the Petition has been denied. 'F ''
'

It is in this context that the current Petition has come before me.

[. *
~

d[ $ m'?g? x
DISCUSSION .

,

Issues Insppropriate for Consideration Under 10 C.F.R. I 2.206 tn
.

r,e,r . n .r, ; J;n...-

N k [9 7.F 1.,
% d Y 's v ~ [:?

Petitioners base their Petition in part upon the alleged insufficiency of -

the NRC staff's draft environmental statement (DES) (NUREG-0974,
Draft Environmental Statement related to the operation of Limerick M9. 4h
Generating Station Units 1 and 2). The Petitioners allege that the DES fpi@*? ' ''
failed to deal with information that has been developed recently regard- Qj,J . .. '(ing the adequacy of water in the Delaware River. The sufTiciency of the m.; y " '' p' ,

DES is clearly a matter for consideration in the operating license pro-'

[$ c ''N - .'
-

I

ceeding currently in progress. See 10 C.F.R. {f Sl.24(c)(4) and
St.26(c) and (d). Further, the Commission specifically has endorsed the 2R

"
'

i
.

principle that 10 C.F.R. f 2.206 should not be used by a party to a licens-
,

.
.

.-

' LBP-83-II. supra.
.

j . .j

i
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ing proceeding to request relief on a matter within the jurisdiction of the
presiding officer in that proceeding.5

Consequently, with respect to this issue, the Petitioners' remedy lies
,

with the appropriate adjudicatory board of the Commission and I will
*

not consider this issue further.'
,

Alleged Changed Circumstances Regarding the Supply of
Supplemental Cooling Water for the Limerick Facility

~

([ The supplemental cooling water supply system (SCWS System) for,

-j the Limerick Facility will draw water from the Delaware River. The
' ^ j water would then be pumped from the Delaware River at Pointc;

'

u. A Pleasant, Pennsylvania, several miles through a combined transmission
,,d 's, main to the Bradshaw Reservoir. Approximately one half of the water

4 " would be pumped through the Perkiomen transmission main and then
'

d flow down the East Branch of the Perkiomen Creek. From the Creek,

,
j the water is to be pumped by a transmission main to the Limerick

~

*

4 Facility. The remainder of the water would be available to the Neshami-
_

~

'! ny Water Resources Authority (NWRA) for its use in providing water

'{ to Central Bucks and Montgomery Counties, Pennsylvania, for public
; use.'

The particular events to which Petitioners point to support the allega-
tion that there has been a substantial change in circumstances regarding
the supply of supplemental cooling water to the Limerick Facility are cer-
tain actions taken by the Bucks County Commissioners, including the is-
suance of an ordinance indicating an intent on the part of Bucks County
to acquire the projects of the NWRA with a view to terminating the
Point Pleasant Diversion Project. In further support of their claim, Peti-
tioners point to a C.)mplaint in Equity filed by PECO in the Court of

,,

"
~

q Common Pleas of Bucks County, Pennsylvania. The Complaint names
Bucks County as a defendant and alleges a series of harms to PECO

' , if potentially flowing from the actions of Bucks County seeking to termi-
', :j nate the Point Pleasant Diversion Project. PECO's request for a tempo-

,

Or j rary injunction was denied by the Court and tnis litigation remains'

a
* >7 pending.,

; -.< ;
+ i

8 #cc(/lc Gas and Electne Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2). CLI-81-6.13 MRC
443. 444 (1981).
* The Petitioners' precise request was that the NRC stafr reopen the Partial Initial Decision of the*

Licensing Board dated March 8.1983. The NRC stafr was, of course a party to that proceeding. so long'

as an adjudicatory board retains jurisdiction over the matters before it, any request to the stafr for
-; reopening is clearly misdirec'ed.

7The pumping station at Point Pleasant. the Limerick sCws system and the Neshaminy project will
hereafter be referred to together as the Point Pleasant Diversion Project or PPD Project.
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The information provided by Petitioners indicates no lessening of the jj , .

.,''

resolve of PECO to go forward with the Point Pleasant Diversion Project. p - -
,

.

hindeed, PECO has availed itself ofits legal remedies to ensure that the '

# ''
PPD Project will go forward as currently configured. Should the Point 4V 'N

'

Pleasant Diversion Project ultimately fail, and should PECO then identi- ca. j_,
fy an alternative proposal to supply supplemental cooling water to the M u. - p,

< - , .;. y T,. .Limerick Facility, action by the NRC would then be appropriate. Such
an alternative would have to be reviewed in the same fashion as the ,x e 7,c Zg;.<,

dw;rf,L'Wjh''MiJ4 SIEPoint Pleasant Diversion Project was examined by this agency prior to is-

M[Qgg
i-suance of a construction permit. However, far from proposing an alterna-
Nj f -lr7 ? Ntive to the Point Pleasant Diversion Project, PECO's current actions

(y4,%jgf$hhdNJ
appear clearly directed at ensuring that the PPD Project goes forward.

jpf&C J'gp~Concerns that the Point Pleasant Diversion Project may not be complet-
,

#;f- ed and, consequently, that alternative sc.'rces of cooling water may be
required for the Limerick Facility are premature and speculative at this .;y @
time, I decline to commit this agency's resources to examine such ,

-' # '~

t '

questions, given their speculative nature, at this time.
This precise issue has also been considered and rejected by the Licens-

ing Board presiding in the operating license proceeding. On May 25, . -

1983, Del-Aware filed its " Supplementary Motion to Reopen and/or to . , -,.,

Admit New Contentions V-27 and V-28." Contention V-28 read: ,,

. y

in passing upon the operating license, the Commission must consider the feasibility
'

,

for providing water to Limerick in time for its projected start-up date and in view of ._

*/ _ '

the complications, disarray, and apparent legal obstacles to PECO's utilization of
Point Pleasant, PECO must pursue alternative water sources in order for the NRC . . 3s
to continue processing of its application, or to grant approval.

,

:.f'f , .g[s.t" d '' ,.'y,, .A Q Y ,-,

u.. . % .-,

Supplementary Motion at 5. The Licensing Board rejected this conten- ]J., ' u- 9 R; my'
tion holding: '; - ; u?-J: ~

n.: p .3~,r.;/rt .s"wu
With respect to Proposed Contention V 28, if and when PECO would m.terially 'UT[ f%.4Ey;
change its proposal to obtain supplemental cooling water in the event the Point t ) $ Y- ,Q j.: ,
Pleasant Diversion would not be allowed to operate due to " legal obstacles"involv- f',
ing other permitting authorities, the Nuclear Regulatory Commission at such time ~ p /g j #. C- .-

c.+ ~ ., .
'

would have to reconsider its previous assessment of environmental impacts in light %. + , * ,

of changes proposed by PECO.s ,, -..,

~ c, ,a,

In summary, there simply has not been a material change in circum- [~ - ''
'

stances warranting action by this agency regarding supplemental cooling *

, ,

water for the Limerick Facility. -
..

.

*,

a Memorandum and Order Denying Del.Amare's Motion to Reopen the Record. June 1.1983. shp op. ,

at 9 n.3 (unpubbshed).

,.
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Petitioners also argue that the recent actions taken by Bucks County
support claims raised in the previous petition that all the environmental
impacts associated with the Point Pleasant Diversion Project, including _.

those attributable to the portion of the PPD Project to be utilized exclu--
. .

sively by NWRA, should be considered as attributable to the Limerick
,

Facility. Petitioners' original claim was that the sole reason for the pro--
, ,

posed construction of the PPD Project is operation of the Limerick4 . ', *

.

Facility. Consequently, it was argued that all the primary and secondary
'

> -m
d impacts associated with the PPD Project should be attributable to the;_

M Limerick F .cility. The earlier petition suggested that only the incremen-,- - '-

1 tal size of the Point Pleasant Diversion Project was considered in the ap-
~

*j4 [ ._* ; y plication for the construction permits for the Lirnerick Facility.
{:[3 ,J ,J Consequently, given an alleged change in relationship that makes the

PPD Project supposedly attributable only to PECO, it was argued that4- % ;/j
.

.
the environmental review at the construction permit stage was,n34

'( ,.@ ? . j incomplete.4-

Stich was not the case. As was set out in my earlier decision,', a3
-

!' The test for determining the scope of the NRC's environmental review for a particu-
- . I lar project is not whether one segment of the project would not be built but for the

- other segment.The scope cf environmental review may be limited to one segment
of a project so long as (1) that portion has independent utility; and (2) the approval- '

of that segment does not foreclose alternatives to the part of the project not being
considered. [ Footnote omitted.) The PPD Project in fact consists of two projects*

i

each of which has inaependent utility. One serves to supply cooling water to Limer-
.

ick; the other supplies water to an area served by the NWRA. Also, approval of the
Limerick portion of the PPD Project will not foreclose alternatives to the NWRA 4

,

portion because this latter portion has already been fixed by the decisions of the*

- DRBC. Thus, the question of foreclosing alternatives is moct. In reaching its

,
,| decisions, the DRBC reviewed the entire PPD Project in accordance with the re.

quirements of NEPA. Following this review, the Project was added to the DRBC1 '

i M Comprehensive Plan.The PPD Project has recently again been given environmental4

' , J scrutiny by DRBC, which culminated in a Final Environmental Assessment and

', , y % ,'
-

Negative Declaration and final approvals for the Project. Thus, contrary to assertions?.
$ Wm in Petitioners' Supplement that the PPD Project has not received an overall enviroa-a

J hN mental review, DRBC has performed just such a review on at least two occasions.
- 4:v, '

jg.Qg It is entirely appropriate in these circumstances then for NRC to limit its consider-

i@, t M'f $, to the Limerick Facility, and to exclude from consideration impacts associated exclu-
fra ation to the common elements of the Project and those elements attributable solely

.; - ' .

"M sively with that portion of the PPD Project which has as its purpose supplementing#'

the public water supply capabilities of the NWRA.'i
~

s )Q- >

..^ N .
'

Petitioners' arguments that the PPD Project would not be built but
| _

3 gj for the participation of PECO have no more substance now than they
,

j,

,

' DD-82-13, supro.16 N RC at 2119.'

. ) +

-
,
4
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did earlier. The NRC's assessment of the PPD Project has been appropri- 1 .,

ate and in accordance with law.88 (f '

Finally, the Petition makes reference to an affidavit from the Director . -

of tile NWRA which was referenced in my earlier decision" and char- .' ?-

acterizes the affidavit as representing that the NWRA would build the .g, ;
-

Point Pleasant Diversion Project without PECO. The Petition sugge ts f.Vgp.; '.
- that this representation is no longer valid in light of the actions taken by ljW.; }. .; ,.. '

Bucks County. L;W.,
.

Without concluding that the NWRA affidavit is no longer valid, the af- S'" 3,g g.|
.., ,

fidavit was not essential to the determination I reached in my earlier a g i a #'
decision. The earlier petition alleged that NWRA would not go forward

h (.k.[h
O~hwith the PPD Project without PECO. The NWRA aflidavit stated to the U/c

contrary and was offered to clarify the then-current status of that issue. MiNh N.;
D[f '

The Petitioners' argument then and now continues to be that all impacts X M~
associated with the PPD Project should have been considered by the '

NRC because PECO was the sole cause of the PPD Project. But, as dis- W'
cussed above, even if PECO were to be the cause of the PPD Project, i4
the NRC need not consider all of the impacts of the PPD Project and 'c;
consequently the continuing validity of the NWRA aflidavit is not a sig-
nificant issue. ' m

,, %
- , ^

Alleged Impacts Related to the Construction of the Point Pleasant v'

Diversion Project I- '/)g s
The Petition alleges that certain construction impacts associated with

. .-
the Point Pleasant Diversion Project have been overlooked. Specifically,

g.

the Petition alleges that a major rockslide occurred during construction {Cfp.gt%. ..y
W@W; Vip %f.k ~
U.

of the PPD Project and threatens to recur and that there will be hN i ii
7E .M@G" substantial physical damage to the area from construction. "t2 With

M P.C M[7 ,
T.

respect to construction of the East Branch of the Perkiomen Creek, the :W-
Petition alleges that new effects have been identified in testimony ..j % ;$:

gp[:Hbefore the Pennsylvania Public Utilities Commission and Environmental

b[c T .|}IA 'licaring Board." The Petition urges that the construction permit pro- . '" ;
.'

p .;/,T).W, - .h. ; .-y,. -

30
The argument raised in the Petition that "the diversion facihties should now be considered as a facility F .*> y'

- under section 103 of the Atomic Energy Act. requiring a construction permit"(Peution at 4) was con- *1 V.
,

7sidered in my earher decision and rejected. See DD 8213. supra,16 NRC at 2128 n 27. The Petition O'1 %.%raises no new information warranting re-examination of thisissue. ,

""' >+

H DD.8213. supra.16 NRC at 2128 29. 'c
.

*

12 Petition at 4.
,,

i, _ ,-33 some of the allegations in the Petition are of such a generalized and nonspecaric nature that I will not -
<

,

consider them further. section 2.206(a) tquires that petitions " set forth the facts that constitute the **'
basis for the request." Absent such a s;.owiris, the Director need take no action on the Petition. '

'

Consequently. to the extent that I have not addressed issues raised by the Petition. it is because the re.
,

fContinued)

. -

1143|

|
,

.



l
.

.

-

ceedings should consequently be reopened. The time for reopening of
construction permit proceedings is of course long since past.i' However,

,

the NRC staff recognizes that standards set by the agency for reopening
.,

of proceedings may be appropriate for considering requests under 10 -

-

. C.F.R. 5 2.206:

Although the Director in considering a request for action under 10 C.F.R. 2.206 is .

not bound by the Appeal Board's standard for reopening a liccitsing proceeding on' 4

the basis of new information, this standard is persuasive in corisidering requests
under 10 C.F.R. 2.206 because, as the Commission has indicated on another,

T [ occasion, 'lPlarties must be prevented from using 10 C.F.R. 2.206 procedures as a

~ ,
,

vehicle for reconsideration of issues previously decided . .' Consolidated Edison,"
5

,
* 7' Company (Indian Point, Units 13), CLI.75-8,2 NRC 173,177 (1975).

. . .

1 ,
,i* *

@ d Suspension, modification or revocation of construction permits may>

" * - ' J! be appropriate based upon substantially changed circumstances. The ap-J

S r i ' ,. , ) propriateness of suspending, modifying or revoking construction permits
,

'

for nuclear facilities based upon alleged changed circumstances has pre-m" i
,

- v!ously been addressed.t* NEPA does not require a decision based upon''

environmental impact statements be reconsidered whenever information
,

.

developed subsequent to the action becomes availab!c. It is unnecessary
for an agency to reopen a NEPA record unless the new information will

-

clearly mandate a change in result.17 The petition fails substantially to
meet this showing

The NRC staff has examined the record of the environmental assess--
ments of the various approvals and permits for the Point Pleasant Diver-
sion Project. The environmental impacts related to (1) erosion and sedi-

I mentation due to the construction of the outlet structure of the PECO
-

I water transmission pipeline of the East Branch of the Perkiomen Creek
and (2) placement of the NWRA combined transmission main in the
hillside adjacent to the Delaware River and under various streams be-

. . . .

tween the river and the proposed Bradshaw Reservoir have been consid--L .p:

'Ji , x ered by arious local, state and Federal agencies.,

,% y
,. a '. - A in the " Final Environmental Impact Statement, Point Pleasant Diver-

.

9-( h M M :
sion Plan, Bucks and Montgomery County, Pennsylvania," issued by

,.

' ', j) y - .A/W-

*

. ' . ' quirernent of section 2.206(a) calling for a factual basis for the Petitioners' request has not been met. ,

,
See rubir Servre Co. ofIndana (Marble Hill Nuclear Generating station. Units I and 2), DD-79-17
10 NRC 613. 614-15 (1979); DuAr Po=cr Co. (oconee Nuclear station. L nits I,2 and 3). DD 79-6,9
NRC 661,66162 (1979); see also Psblic Server Co. ofIndsana (Marble Hill Nuc' ear Generating
station. Umts I and 2), CLI-80-10. I1 NRC 438,443 (1980).
14 See note 1. supra.
15Puble Servee Co. ofIndmaa (Marble Hill Nuclear Generaung stat 2cn Units I and 2) DD-79-10.10

,

NRC 129. I31 (1979).
I 16 George Poner Co ( Ahin w. vogtle Nuclear Plant, Units I and 2), DD 79 4. 9 NRC 582 (1979).

-- $ 1714. at 584-85.

1
.
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the Delaware River Basin Commission (DRBC) in February 1973,
) ^^

temporary sedimentation and bank erosion were identified as adverse - * *--

impacts of the construction of the outlet structure of the Point Pleasant [.,0.1 ..

Diversion Project pipeline into the East Branch of the Perkiomen Creek.
, jf 2(

..

*

The DRBC predicted that only the " upper quarter" of the stream would F..cfy ghmQK .i be adversely affected and only during the brief period of construction
and the initial phases of operation. It was noted that some stream chan- .i l '. nM

!:,' u
, % N

nel improvements to even out the discharge from the outlet structure w.G M.e.i
. & % auwere anticipated but that imprwis associated with these improvements p;,wfyje.p% $$f"'& hf

pM@%$hf3[jyj)j
pwould be minimized and developed under the control of the Pennsylva-

nia Soil Erosion and Sediment Control Act. The impact of erosion and
sedimentation in the East Branch of the Perkiomen Creek due to con- j' .J; ?NMg.

b

[jg[gg.f," g;' }QghQQ;-struction of the Point Pleasant Diversion Project was assessed by the
DRBC to be very slight due to its temporary nature.

.

'The DRBC again examined the East Branch of the Perkiomen Creek i + ^ ~ .N c
in its Final Environmental Assessment dated August 1980. 8 There was : 1^
no revision of the discussion or conclusions of the 1973 DRBC Environ-

~ ' '
>

mental Impact Statement in this assessment with regard to construction- '

x.,

related stream bank erosion or stream bed sedimentation of the East ; ,.

Branch of the Perkiomen Creek. ; in .'
On November 5,1975, the DRBC granted approval for PECO to with-

'

.ih.

' @Ui:M.?
draw surface water and discharge wastewater to be used in the proposed
operation of the -Limerick Facility. In its decision (Docket No. '

,

D-69 210-CP (Final)), construction operations associated with the proj. TWW
%[fe, f y f y Q[ ,,

ect including the Point Pleasant Diversion were subject to the following
environmental protection conditions related to erosion and sedimenta- s

hQg(|gh '; tion:

$@}f1* W4won yfp/
!

Ilj. The turbidity standards for the Delaware River, as established by the Delaware -i.
River Basin Commission, may not be exceeded outside the mixing areas, as de- t, c. ,.y n , '- ).} ig.M

, .{', . 2 :[' ? - |p '' K V ,"p[. ' 'i
scribed herein: a distance of 100 feet upstream and 500 feet downstream and
% of the stream width at each discharge and intake structure during their ^~g
construction. Ma qfp 'g..

;
.

l ,. .
~

II.i. Sound practices of excavation, backfill and reseeding shall be foJowed to mini- i . V 7.f .5 qw~
,. .s ,.. - ,,

,

mize erosion and deposition of sediment in streams. t, w ., " ., , Q '"y%ooc,
. %

ll.k. The Executive Director of the Delaware River Basin Comraission may direct a - b U-2,

suspension of streambed excavation operations whenever is his judgement the . ' I.E .'.J'.M
'"

Wl'.*j*' if's .operations are not bems conducted in accordance with this approval, are ad- ', +7
.

versely affecting water quahty or are harmful to the passage of anadromous or 'g ~'catadromous fishes. s ..g
* S .,~

. u -
~

18 " Final Env ronmental Assessment ror the Neshaminy water supply steam Project sponsored by the .

Neshammy Water Resources Authonty and the Phdadelphia Electne Company." '
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On February 18,1981, the DRBC approved specifically the PECO por-
tion of the Point Pleasant Diversion Project in its Decision (Docket No.
D-79 52-CP). The installation of the transmission main outlet structure
on the East Branch of the Perkiomen Creek was subject to the following ,

environmental conditions related to erosion and sedimentation:3

,

ll.E. Sound practices of excavation, backfill, and reseeding shall be followed to mini- ,

|
mize erosion and deposition of sediment in streams.

: II.N. The applicant shallinspect and monitor the portion of East Branch Perkiomen

|
Creek immediately below the discharge, at river mile 92.47-32.3-!!.3 23.8, on
a regular basis and following any sigmficant period of flood flows. If such in-

, 1

.i srection discloses significant erosion of the bank or bed of the East Branch Per-

,
. d kiomen Creek below the discharge, the applicant shall promptly correct such

;- erosion, stabilize and revegetate any exposed portion of the streambank.
Reports of such monitoring, and any corrective action taken, shall be filed with

,

-

the Executive Legal Director within two weeks of each inspection or action.' *

[ With respect to the construction of the combined transmission main
to the Bradshaw Reservoir, on March 17,1971, the DRBC amended the
Neshaminy Creek Watershed Plan, a part of the DRBC Comprehensive
Plan, to include the pumping of water to the Northeast Branch Perkio-

i men Creek to meet the cooling water needs of the Limerick Facility In
this Decision (Docket No. D-65-76-CP(3)), the construction of water
pipelines (f.e., the combined transmission main from the Point Pleasant
pumping station to the Bradshaw Reservoir and the pipelines from there
to the Neshaminy and Perkiomen Creeks) was subject to the following
environmental protection condition related to erosion and sedimenta-

; tion:,

.

| II.d. The pipelines from the Point Pleasant pumping station to the Bradshaw Road
pumpmg station and from there to the Neshaminy and Perkiomen Creeks shall
be buried. In excavating and backfilling the trenches for these pipelines, proper
soil segregation practices shall be followed to ensure regrowth of vegetation.a ' :
Provisions, acceptable to the Commission, shall be included in construction* + , ,

' ' Y. specifications to ensure that streambeds are protected from siltation during*
.

'
- construction. Appropriate landscaping and planting shall be performed to mini-

{ [ ." | grh mize the effect upon the environment and construction specifications shallin-
?.3 4 ' E clude requirements, acceptable to the Commission, for proper seeding andM: *

a placement of topsoil. -* *

,

The installation of the outlet structure on the East Branch of the Per-,

kiomen Creek was also assessed by the Pennsylvania Department of En-' -

.-.
-

'

s

s

1146

.

- -- .

6

,

.-., -- - - - ,



,
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

..

.
. .

vironmental Resources in August 1982.''1t was noted that the proposed -

,

' 'installation procedures and the construction of an energy dissipator as -
s

'

part of the outlet works "were found to be adequate in controlling soil --

erosion and sedimentation by the Bucks County Cor.servation
District."8 This assessment also concluded that the Point Pleasant Di- ' i

version Project incorporates designs, construction practices, and operat- ; -
,

ing procedures to minimize the potential adverse impact of the project f~
.

,

upon the environment and to protect the public natural resources of the -

Commonwealth. b:, ' '

The Commonwealth of Pennsylvania, Department of Environmental % %.N * .~ v -s

Resources, issued Wate- Obstruction and Encroachment Permit No. k .f " ?. " ~ ' '

ENC: 09-77 on September 2,1982, to PECO, permitting the construc- g! g , .f
tion and maintenance of an outfall structure, energy dissipator and chan- (W _p
nel stabilization along the left bank of the East Branch Perkiomen

{c-
,N 7

Creek. A special condition related to siltation and sedimentation was
, .

included in the permit as follows: |*
'

!

Construction:

E. The Erosion and Sedimentation Control Plan must be properly implemented
and closely monitored to minimize erosion and prevent excessive sedimenta- a

tion into the receiving stream channel.
I

Finally, on December 17,1981, the Bucks County Conservation Dis- !-
''

trict issued its review of the erosion and sedimentation control measures g

proposed by PECO for the outlet channel and energy dissipator associat-
'

ed with the Bradshaw Reservoir and pipeline. The County concluded
"these measures to be adequate to control accelerated erosion and pro- ;,''

[ ,

tect other environmental concerns."28 N " .u Vc_
Based on a review of the above-mentioned environmental impact Ii ? '

statements and assessments and the subsequently issued decisions and ;V - -

permits, I conclude that the construction phase environmental impacts i'' '

related to erosion and sedimentation of the East Branch of the Perkio-
'

'men Creek and the streams associated with drainages traversed by the p 'o. ,

combined transmission main have been assessed by the appropriate o -
, - . . .

local, state and Federal agencies. Requirements for monitoring to detect ;. ,,
% '

'
adverse impacts and for implementing mitigative actions if such effects "

are detected have been incorporated in the various approvals and permits .

*
.

, .

l' Commonwealth of Pennsylvania Department of Environmental Resources. " Environmental Assess-
ment Report and Findings. Point Pleasant Water supply Project," August 1982.
M /d.14 C(li, at 40. -

21 Lonnie L Manai. Bucks County Consertation Distnet. letter to D. Marino. Philadelphia Electne
Company, dated December 17.1981.

-
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for the project. In accordance with the provisions of the Council on Envi-
ronmental Quality's regulations implementing the National Environmen-
tal Policy Act regarding duplication of effort and use of existing environ--

mental assessments, further evaluation, assessment and control of these ,

impacts by the NRC is unnecessary and inappropriate. See 40 C.F.R.
{{ 1506.2 and 15M.3.

With respect to the recent rockslide in the vicinity of Hickory Creek, -

, ,

the NRC staff has contacted the Bucks County Conservation District,
,

the Pennsylvania Bureau of Soil and Water Conservation and the Nesh-
aminy Water Resources Authority and has determined that construction
on the combined transmission main was halted following stabilization of

_ .
the area of the rockslide. Both the Commonwealth and local agencies

i .
have reviewed this event and its consequences. In its letter of August 2,'

1983, the Pennsylvania Department of Environmental Resources""
,

(DER) notified the NWRA engineer that it was considering requiring.

4 - specific measures to be taken by the Authority and its contractor for ero-
'

' .
sion and sedimentation control to ensure that a recurrence will be un-

. .;

1 likely following resumption of construction.22 This action is authorized
;

~ by Pennsylvania DER Water Obstruction and Encroachment Permit No.
ENC:09-81, issued on September 2,1982. Subsequently, revised installa-i

tion details for the permanent Hickory Creek and nearby Swale Crossings
|

by the combined transmission main and the revised Erosion and Sedi-
,

ment Control Plan for the transmission main installation have been sub-
mitted to the Pennsylvania DER, Division of Waterways and Storm4

Water Management and Bureau of Soil and Water Conservation, for
' approval.23 Consequently, I conclude that this matter is receiving ap-
,

propriate attention.

CONCLUSION
*

sg; -

,j y j With respect to those issues raised in the Petition which are appropri-
ate for my consideration, specifically, the issues related to alleged con-'

s&x.
- > ' || struction impacts as discussed above, these areas were examined by a'

4

S , 2.. O%.h j number of agencies in reviews associated with issuing various permits
and approvals for construction. The rockslide which occurred followingy

..E . g].)
ic

"M, commencement of construction is receiving appropriate attention from .

' , .q

Q - 22 Eugene E. Counsd, Pennsylvania DER. Division of Waterways and Storm water Management, letter '

i to J.J. Powers, Jr.. E.H. Boursuard Associates, Inc.*

23 J J. Powers, Jr. E.H. 80urguard Associates Inc.. letter to Eugene Counsd, Pennsylvania DER, Divi-
sion of waterways and storm Water Management, January 16. 1984; and J.J. Powers, Jr.. E.H. Bour-<

guard Associates. Inc.. letter to Allen D. Forshey, Pennsylvania DER, Bureau of Soil and water
,

Conservation, January 16,1984.

|- ',
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... , ; _, ; .state and local officials. Certainly, none of the matters raised in the Peti- ,:''
.

tion warrants modification of the construction permits for the Limerick jbf 7. - '-' '

Facility. Accordingly, the Petitioners' request for action pursuant to 10
g&jgy :'Tyg..if[,
' 3

C.F.R. f 2.206 is denied. As provided by 10 C.F.R. f 2.206(c), a copy of Q e'C c .,

this decision will be filed with the Secretary for the Commission's . gf; g"'

review. g e n. v +g,,y.c4 c
,a

. .y g p e. w % . -7.

,2 e%- -. y
.

u ' r[#. [ -\b%
M i $

. . -
s-

:

Harold R. Denton, Director MgMR - c d.hf,.@
.

Office of Nuclear Reactor ~AjNew . P. m.. f- u
,7

Regulation f' ~ d' m( - 9;.*'

. ,

c

]- Dated at Bethesda, Maryland, -

this 25th day of April 1984. *
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