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UNITED STATES OF AMERICA e 20 P3:36
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AKD LICENSING BCARD

&) In the Metter of

P PHILADELPHIA ELECTRIC CCMPANY Docket Mos. 50-352
| go.15y 06
b (Limerick Generating Station,

BN Units 1 and 2)

et Sl S el N Vil

ERIEF IN SUPPCRT OF MOTION FCR RECONSIDERATION
ARD RESFONSE TO ORDER INVITING ANSKERS TO THE 1,RC STAFF'S
MOTION FOR RECONSIDERATION AND REQUIRING NRC STAFF AND FEMA BRIEF

I. VIEWS OF FEMA

INTRODUCT ION

| On August 15, 1984 the Atumic Safety and Licensing Board (Licensing
‘f‘_ Board or Board) issued an "Order Estabiishing Schedule for Offsite

. Emergency Planning lssues" in the captioned matter. The Licensing Board
directed that the participeting parties shall receive "by expedited
means, the report on the Limerick exercise by the FEMA regional office,
estimated to be jssued on or ebout September 1, 1084." The KRC staff
(Staff) moved the Licensine Board tu reconsider that part of its Order
on August 23, 1984,

At a meeting of the parties held in Philedelphia on August 2%, 1984,
counsel for the KPC staff reported on further discussions NRC counsel had
held with the chairmen of the Licensing Board to deternine whether it
would be pussible for FEMA to release at least & portion of the draft
report. NRC counsel's statements led FEMA to believe that a further

informal communicetion to the Board might preve helpful to the expedition
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of the proceeding. This belief led FEMA's Ceneral Coursel to send a
Jetter dated September 5, 1684, to the Board Chairnan further eleborating
on thet agency's views as to the potential problems the Board's August 15,
1984 order would pose for that ageﬁcy. This letter was distributed to
the Board and 211 parties.

On Septenber 6, 1984, the Board ordcred the NRC staff and FEMA to
file a joint brief in support of the NRC staff's August 23, 1984 motion

for reconsideration.

oIsCussion

The Board has placed FEMA in the anomalous position of defending
against the production of & document (the Region 111 draft report on the
July 1964 Limerick Exercise} which does not yet exist, pursuant tc & sua
sponte order of the Board {(rnc party has requested the producticn of this
document). The situstion is unique in our experience end any analogy
that may be made to ancther specific case will necessarily be of limited

usefulness.

The Nature of the Draft Recionel Report

Following an exercise, individual cbservers produce reports on the
response activities they have observed during the courte of the exercise.
These reports are collated and synthesized, and form the besis of & draft
regional report of exercise. The draft report is then reviewed by the
Regio-el Assistance Conmittee (RAC). The draft regiorel report is then

forwerded to Washington for review at FENA's nationel office. The natiunal



b office staff review seeks to insure that the report reflects FEMA policy
and is consistent with national standards. Following the national office
réview the report may be returned to the region for further work, or, if
found to be satisfactory, the report will be epproved by the responsible
senior FEMA official and forwarded to the NRC staff, pursuant to the
Memorandum of Understanding between the two agencies. It is at this

'Wf;: point thet the report of the exercise takes on the legal status of a FEMA
AN interim finding. It is this finding and the report, which forms its
B besis, that becomes the subject of licensing litigation and that may give

B, rise to an evidentiary presutp®ion as to the state of offsite preparedness,

e The Relevance of the Shoreham Appeal Boerd Decision
The Atomic Safety and Licensing Appeal Board (Appeal Board) decision

| invelving the preduction of emergency plan review related naterials in
k;aiii~ }ggzlﬂggl/ turned on whether there had been a legally sufficient invocation
i ¢f executive privilege. In the present instance, executive privilege is

L1 not now an issue., Pefore the privilege can be invoked, it fs necessary

i for the responsible agency heed to examine the cocuments for which the
_iiu4 protection of the privilege is sought, and, besed on his eveluation, make

Rd ¢ determinaticn that such protection is appropriste. There 15 nothing
‘ for the head of FEMA to pass judgnent on at this time, nor will there be

until the Region 1!l draft report becomes aveileble, It is not even
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1/ Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
ALAE-773, 20 nRC Slip op. (June 13, 19€4),
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possible to state that FEMA has precedent for invoking the privilege as

M
By to this class of cdocument, because such protection has never been neces-
sary. &/ As stated in its September 6, 1984 letter, FEMA hes never relezsed draft
;;ﬁ!' regional reports, ncr has it been asked to release tuch drafts.:/
F; It is the FEMA positiun that if, after examination, the Director of
c FEMA should determine that invocation of executive privilege to protect
']'~ the Region IIl draft is appropriate, and that the privilese is then properly
B
e invoked, the analytical approach edopted by the Appeal Evard in its June 13,
{1 5 1984 decisiun would apply to the instent case.
4{ In particular, the balencing test applied by the Appeals Board in
fF‘ Shoreham (S19p op et 13, et seq.) would epply here.
i 2/ Without enticipating or foreclosing the jucdgrent of the Director of
L FEMA, counrsel for FEMA can infurm the Boerd thet it anticipates it
: may well recommend to the Director that executive privilege be
. invoked in case the Agency is ordered to produce the Region 11!
=y draft exercise report, based on its experience with this class of
b material.
. 3/ The RAC Final Report menticned in the Shoreham decisien (ALAB-773,
Slip op. at €) was in fact a fully clearec report, reviewed by the
o FEMA rational offfce and fourwarded to the !'RC staff by the
s respons fble senfor FEMA official pursuant to the MOU, It was not
‘ in &n{ sense a draft regional report. The term RAC fiunal review 1s
& colloguial term, The information contained in drafi reports is

soretimes made svaileble to State emergency preparedness agencies

to insure that necessary remedial actions are begun imvediately

even though a final determination nmay not have been made. This is

- particularly true in the cese of opereting fired ruclear generating

i facilities. In the case of Limerick, which invelves an NTOL

L1 sftuation, the contents of the report wil) not be made available to
the State prior to national office review. We have been advised by

- the Office of the General Counse), Commonwealth of Pennsylvania,

o that the Commonwealth corcurs in FEMA'S position that the regional

. report not be released prior to the review of FEMA's Headquarters.
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The Balancing Test In Shoreham Applied In The Instant Case

The draf+ report should be a candid document expressing the unchilled
views of the region. It is a predecisional document subject to a final
review @t the national level. While the document in the instant case is
not the same class of document that was the tubject of the Appeal Board
actiun in Shoreham, it is nevertheless a document to which most, i not
all, the same considerations of protection should apply.

To subject this raw document to external scrutiny would have an adverse
affect on FEMA's ability to rake an effective review of plan and exercise
reports for offsite safety at nuclear power plants naticnwide,

No party to this cese has sought these neterials or claimed an yvers
riding need for their production. Further, it is FEMA's intention to
provide & panel of witnesses who will be able and willing to give a full
account of how the final report on the July 1984 Limerick exercise was
developed. These witnesses will be eveilable to the Board end the parties

for whatever cross-examination they mey require on this issue,

CONCLUS ;?

Given the rature of the documents, 4 the probability of a legally
sufficient claim of executive privilege, balenced agairst the lack of
profferzd need by the parties and the stated avedlability of alterrative
means to cbtain information as to the ceveloprent of the FENA finding
and report of the July 1684 exercise, the Board sheuld not order the

production of the Pegfcn !11 draft report.




o] 11, VIEHS OF THE NRC STAFF
"‘,”Iffgf ..J As discussed above, to date nc party hes requested & copy of FEMA's

':;:ﬁ;wﬂraf% regional report on the emergency planning exercise at the Limerick
e fnﬁi‘iiﬁ. and indeed, it is the Staff's understanding thet at present the
‘docurent does not exist. Moreover, as FEMA hes indica*ed, because of the
ébsence of this document, no decision has been made by the Director of FEMAﬁf
~ &$ to whether he will assert a forrl clatm of "executive” or "deliberative
process” privilege &s to the productior of such a document.é/

- However, when the FEMA regicnal repourt is prepared and if the Director of
FEMA asserts a forma) claim of privilege as to “he production of thet

| document, the law regarding the propriety of such & cleim and the role of
the Boerd in resolving such an assertion of privilege is clearly set

- forth in the Appeal Beard's recent decision in the Shoreham proceeding.gl
The propriety of the executive or deliberative process privilege

~ has long been recognized by this aqcncy.Z/ However, as the Appeal Board
‘cbserved in Shoreham, “[1]t is & qualified privilege ....which can be

4/ See page 2, supra.

|+ 5/ Nelther the Staff's motion of Rugust 23, 1964 nor the Septerber
§, 1984 letter from FEMA General Ccunsel to the Loard purport to
assert such a claim of privilege.

6/ - long Island Lighting Co. (Shareham Nuciesr Power Station, Unit 1),
ALAE-772, 20 NRC y SUip op 9-18 (Jure 13, 1904),

1 Virginda Electric and Power Co. (North Anna Fower Staticn, Units 1
and 2), CLI-74-16, 7 AEC 313 (1974); Censumers Power Co. (Midland
Plant, Units No, 1 and 2), ALAB-33, 4 ASC 701 (1971),
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o mnm by an appropriate showing of need." ALAB-772, supra , Slip op

- | R ‘1 10. Thus here, as in Shorehem, “[a] balancing test must be apzlied to
& detemine whether a litigant's denonstrated need for the documents cutweighs
the asserted interest in confidentiality" expressed by FEMA, ld.

. In the present proceeding ary claim of privilege ssserted by FEMA

a would, of course, be the claim of that agency end not the claim of the

NRC - notwithstanding the very close relationship which exists between

the two mics.y An¢ FEMA, as the proponent of any such ¢leim of
privilege, must beer the burden of demonstreting that the privilege has

I_I been properly invoked. ALAB-773 supre., S'ip op. et 10-11, Howeuer, unce
e | it has been determined that the claim has been properly invoked, this

. Board should, in striking a balance between the concerns expresse: by FEMA
. ‘ gnd the perceived need - yet to be expressed - of any of the parties for
the document in guestion, give a high degree of ceference to the concerns
-'_' & r and views of this independent federal agency. As the Appea) Board cbserved
~ __ in considering the claim of privilege asserted by FEMA in the Shoreham

proceeding, "Given the existerce of the collaborative arrangement bYetween

s the NRC and FEM'A - which presumes due regard for the other agency's
responsibilities « and FIMA's independent role with regard to offsite

k- o nuclear enmergency planning and response, we belfeve [FEMA's) judgrent 1s

[

o iy entitled to & high degree of deference.” 1d. at 22.

| - 8/ See, Meworandum of Understanding Between NRC end FEMA Relating to
i ‘ ;agi?}ggégn Energency Planning and Preparedness. 45 Fed, Reg, €2,
L : 1 .

e e i

R N IRRRERRE ==

e e e L o

. P ——



!ﬁuﬂlar1y, this luard should weigh heavily, as ¢id the Appes) Board
w m the fact that FEMA will be making witnesses available in this

._D!!nooﬂin,‘uhn\cna “give a full account of how the final report on the

- July 1684 Linerick exercise was developed." See page 5 supra.

i Finally, the Staff {s told that FEMA's interim findings regarding

Ithc Limerick facility wil) he released in early October, 1684, Should

this release date occur as promptly és scheculed, this .ould setisfy a claim

L+ | of niti fur the production of the draft regicnal report.

!I'J.l = In view of the foregoing, the NKC staff submits thet the Licensing
{}.~ o 'Bntri?;hould grant the Staff's Motion for Reco sideration es filed on
- hugust 23, 1964,

Respectfully submitted,

Hor e
e W. Perv
Associate Genéwa) Counsel

Feders)l Emergency Maragerment Agency

B w%-
BerCamin ¥, Vogler

iufr by Counse) for NRC Staff

Kathene A, Wright
Counsel for wnc Staft

GO}O‘ at Bethesda, Maryland
this ma day of §epwabor. 1964

.
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P CERTIFICATE OF SERVICE

ke hereby certify that coples of “BRIEF IN SUPPORT OF MOTION OR RECONSIDERA-
TION AND RESPONSE TO ORDER INVITING ANSWERS 70 THE NRC STAFF'S MOTION FOR

. © RECONSIDERATION AND REQUIRING NRC STAFF AND FEMA BRIEF" in the above~captioned

[ proceeding have been served on the following by deposit in the United States
WL rgil, first class, or as indicated by an asterisk through ceposit in the

o Nuclear Regulatory Cemmission's internal mail system, or «s indicated by a

double asterisk by hand-de)ivery, this 13th day of September, 1984:
I mnm Brenner, Esq., Chairman(2) Mr. Edward G, Bauer, Jr.
e ‘ministrative Judge Vice Fresicent & General Counse)
: Atomic Safetly and Licensing Board Pane) Philedelphia Electric Company

'3 U.S, Nuclear Regulatory Commission 2301 Market Street

! Weshington, D.C, 20555+ Philedelphia, PA 19101

g

gl Or. Pichard F. Cole Troy B, Conner, Jr., Eso.

- Administrative Judge Mark J. Wetterhahn, Esq.

Atomic Safety and Licensiny Board Pane!
.8, Nuclear Regulatory Commission
Washington, D.C. 20555**

Or, Peter A, Forris

Adrninistrative Judge

Atomic Safety end Licensing Board Pane)
U. 8, Nuclear Regulatory Commission
Washington, D0.C. 2U555*

-~ Mr. Frank R, Romano
Ar and Kater Pollution Patrol
61 Forest Avenue

e, Maureen Mulligan
imerick Ecology Actiun

762 Queen Street

Pottstown, PA 10464

Conner and Wetterhahn
1747 Pennsylvania Avenue, N.W.
Washingten, D.C. 20006

Fre. Marvin 1. Llewis
€04 Bradford Terrace
Philadeliphia, PA 19148

Jusepn H, White, 11]
15 Ardmore Avenue
Ardrore, PA 19002

Martha W, Bush, Esq.

Kathryn 5. tewis, Esq.

150U Municipal Services Bldg,
16th and JFK Blvd,
Philadeliphie, PA 19107



Thomes Gerusky, Director

Bureau of Radieiion Protection
Dept. of Environmenial Resources
5th Floor, Fulton Bank Building
Third and Locust Streets
Harrisburg, PA 17120

Director

Pernsylvanie Emergency Management
Rgency

Baserent, Transportation & Safety
Building

Harrisburg, PA 17120

Rebert L. Anthony

friends ¢f the Earth of the
Delaware Valley

103 Vernon Lene, Box 186

‘oylan, PA 16065

Argus R. Love, Esq.
Fontgemery County Legal Aid
107 East Main Street
Norristewn, PA 16401

Charles W, Elliott, Esg.
Crose & Poswistilo

1101 Building

11th & Northampton Streets
Easton, PA 18042

David Wercan

Consumer Acdvocate

Office of Attorney Gereral
1425 Strawberry Square
Harrisburg, FA 17120

Jay CGutierrez

Regicnal Counsel

USKRC, Recion 1

631 Park Avenue

King of Prussia, PA 19406

Steven P, Hershey, Esg.
Community Legal Services, Inc.
5219 Chestnut Street
Philadelphia, PA 1913¢

Zori G. Ferkin
Governcr's Energy Council
P.0. Box 8010

1625 N, Front Street
Harrisbure, FA 17105

Spence V. Perry, Esq.

Rssociate General Counsel

Federal Enercency Managenent Agency
Room 840

500 C Street, S.W.

Washington, D.C., 20472*+

Robert J, Sugermen, Esq.
Sugarman, Denworth & Hellegers
16th Floor Center Plaza

101 Horth Broad Street
Philedelphia, PA 19107

James Wigeing

Senior Resident Inspector

U.S. Nuclear Reguletory Commission
P.0. Box 47

Sanatoga, PA 19464

Atomic Safety aend Licensing

Board Panel
U.S. Nuclear Regulatory Commissicn
Washington, D,C. Z0585*

Atomic Safety end Licensing Appeal
Board Perel

U.S. Nuclear Regulatery Commission

Washirngton, D.C. 20555+

Docketing end Service Section
Office of the Secretary

U.S. Kuclear Reculetory Commission
Washin jton, D.C. 2055%5*

Cregory Winor

MHB Technical Azsociates
723 Heiilion Avenue

€an Jose, CA 85125

Timothy R. S. Campbell, Director
Departnent of Emergency Services
14 East Eiddie Street

West Chester, PA 19330

B L,

Ben amin H. Yogier
Courcel for NRC Staff




