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Mr. Robert J. Sugarman, Esq.
Sugarman, Denworth and Hellegers

30,S k16th Floor, Center Plaza
53101 North Broad Street

Philadelphia, Pennsylvania 19107 go-

Dear Mr. Sugarman: *

I am in receipt of your letter to me of July 13, 1984. In the letter, you

requested that it and an earlier letter to me' dated May 23, 1984, be treated
as a new petition submitted under 10 CFR 2.206.of the Comission's
regulations by you on behalf of Del-Aware.

Your two letters essentially reiterate an earlier request by Del-Aware in
the December 16,1983, " Application of Del-Aware Unlimited et al. Under
Section 2.206" that the Nuclear Regulatory Commission require Philadelphia
Electric Company (PECo) to secure an alternative source of supplemental
cooling water for the Limerick facility. That request was based on certain
actions taken by local entities concerning the Point Pleasant Diversion
Project, the currently proposed source of supplemental cooling water for the
Limerick facility.

In my." Director's Decision under 10 CFR 2.206" of April 25, 1984, dealing
with this issue 1/, I determined that action on the part of the Comission
would be appropriate to review alternatives to the currently proposed
supplemental cooling water system if the current proposal should for some
reason fail and if PECo should then identify an alternative proposal to
supply supplemental cooling water for the Limerick facility. I noted that
any alternative would then have to be reviewed in the same fashion as the
original proposal was examined by the Agency prior to the issuance of the
construction permit for the Limerick facility. In my Decision, I further
noted that PECo's actions appear clearly directed at insuring completion of
the presently proposed supplemental cooling water system and that concerns
that the project may not be complete and consequently that alternative -

sources of cooling water may be required for the Limerick facility were
premature and speculative. On this basis, I declined to commit the Agency's
resources to examine such concerns.

Your letter of May 23, 1984 to me simply reiterated the earlier request of
Del-Aware. There was nothing in that letter which would cause me to
reconsider the matter and I so informed you in my letter of June 29, 1984.

Your most recent letter again asks that the Commission question PEco's
current proposal for supplemental cooling water for the Limerick facility and
address the potential for alternatives. Your letter notes certain actions
taken by the Pennsylvania Environmental Hearing Board and the Pennsylvania
Public Utilities Commission as supporting your request.

1/ Philadel)hia Electric Company (Limerick Generating Station, Units 1
and 2), )D-84-13, April 25, 1984.
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.The basic licensing function of.the Commission is to review project proposals
submitted by an applicant. I have noted this in earlier correspondence. In
this matter, the Point Pleasant Diversion Project was submitted for review by
PECo'at both the construction permit and operating license stage'of the
proceeding. To the extent a submitted proposal is no longer viable, an
applicant may submit an alternative for the Commission's consideration. In
this context, the actions you request are inappropriate.

It should be noted that none of the actions identified in your letter of
July 13, 1984, constitute a bar to the Point Pleasant Division Project. The
concerns raised by your letter are again premature and speculative thereby
confirming my earlier view that. any consideration of your request is not an
appropriate use of Agency resources.

In sum, your letter presents no new information which would cause me to
reconsider my earlier decisions on this matter. As I have already fully
considered this question in my earlier Director's Decision pursuant to
10 CFR 2.206 and in my letter to you on June 29, 1984, I see no need to issue
another Director's Decision with regard to this matter.

Sincerely,

est slupal4
11. R. Dstan ' ,

Harold R. Denton, Director
Office of Nuclear Reactor Regulation

.
.

w/ comments - .

noted -
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DNIRCMENIAL HEARING BOARD

DEI,-AHARE UNLIMITED, DC., et al. : E.H.B. DOCIG?r NOS. 82-177-H
: 82-219-11
:

" v. :
: Dan Safety and Encroachnents Act,

CIMENNEALTH T PatEYLVANIA, : 32 P.S. $5693.1 et seq.4

DEPARDENT OE' DNI1ONENIAL RESOURCEE : Clean Streans Law, 35 P.S.
and NESHMIINY WATER RESOURCCS : SS691.1 at seq.
AUIf0RITY and PHIIADELPHIA ELECTRIC : NPDES Pennits
CINPANY :

!

ADJUDICATION

By the Board, June 18, 1984

I

This adjidication was drafted by Dennis Jay Harnish, Esquire, former

; Chaiman of the Board, who heard this matter. The adjudication has been reviewed

and approved with see w if4 cations by Edward Gerjuoy, Esquire, one of the two

r==4ning members of the Board. The other member, Anthony J. Mazullo, Jr. has
,

t

recused himaalf at the request of the appellants. Prior to preparation of this

adjudication, all the parties have agreed that - under the circunstances -

approval by Edward Gerjuoy alone satisfies the requirements of 25 Pa. Code
f

' S21.86 -w.ing final dacielons.

I. PROCEDURAL STATEMENT;

This adjidication concerns various permit applications filed with the '
'

Pennsylvania Department of Enviramental Resources (DER or Department) by the

Philadelphia Electric Caupany (PECO) and Nesheminy Water Desourcea Authority
,

(NWA) (collectively " Applicants") for the Point Pleasant diversion project, by
|

which NWRA proposes to provide water supplies for Montganary and Bucks Counties

and PECO proposes to obtain supplanantal cooling water for the Limerick Generating

Station (Limerick), a nuclear power facility located in Pottstown, Pennsylvania.

( _
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Under their agreenent hiter se NHRA will operate the Point Plaaant

Ptsping Station, wt ch will transmit water pumped fran the E=1=are River through -

a jointly utilized transmission mein to the Bradshaw Reservoir. Fron there, i
'

- ' ' 6. !
'

!#eA will divert water via the North Branch Neshaminy Creek to the North Branch |
\- -s j

Waste Treatment Plant at Chalfont. PIED will'take watehfrun the:Br-h s Reser- ;
s -, n

' j
,

voir by pipeline to the East Eranch Perkicmen Creek, and on to the Linerick facility
y y , _s i4

via the East Branch and main. stem of the Perkicmen. '? . .s !

On April 7, 1981, D= M =r 18, 1981 and January 7, 1982, respectively, t
^

{:.

PECO filed applications with the Deprt5ent dvsuant to the Dam Safety .and
i

,

i
. .

,

D1croachnents Act, 32 P.S. S$693.1 et seq. , Flacd Plain Management Act, 32 P.S.

SS679.101 et seq. and The Clean Streams Iow, 35 P.S. 55691.1 et se,q. ' for- three
;

,

permits facilitating the diversicn 'of this water to the Limarick facility (PECD

j Exhibits 8, 9 and 10) . - AemMngly, en Swi.=aer 2,1982, the Depu.Ldit iss,ued
1 ,

PEED Permit No. ENC 09-51', permitting construction and maintenance of a water

supply, pipeline under the bed and across the channel of various Streams in

Plumstead and Bedminster Townships, Bucks County (PECD Exhibit 4); Permit No.

! E2C 09-77, permitting the;oanstruction 'and maintenan of an outfall. structure,

i *

! ewzgy dissinator and charnwl stabilizaticn where diverted water would enter the
4

'

:
'

East Branch Perkicmen Creek (PEED Exhibit 3); and Permit No. DAM 09-181, per-

mitting construction of the Bradshaw Reservoir (PECO Eddhit 5). -

On February 8,1982, NWRA filed an applicaticn with the Department
! i
; under the same statutes for a. permit to - L.act and maintain a water intake |.

L

structure in the nal==re River, an intake conduit crossing the na1 =_re Canal,

a water main crossing Hickory Creek and an energy dissipator and outlet channel
e

in the North Eranch Neshaminy Creek. .On SwL:mie.r 2,1982, the Department is-

sued NWRA Pezmit No. ENC 09-81 (NWRh ESdtibit 11), authorizing these construction
'

and maintenance activities.
. %

! .
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Each of the above pemits has been appealed by at least one third party.

In addition, tw3 DER actions connected with-but distinct frcm-these pemit-

approvals have been appealed, namely: (1) the issuance of a letter dated June 22, i

1982, informing WRA that no NPDES pemit would be required for the release of

water by NHRA to the North Branch Neshaminy Creek; and (2) DER's issuance of a

Water Quality Certification to NHRA, by letter dated Sept :masz 2,1982, pursuant

to the requirements of Section 401 of the Federal Clean Water 7ct, 33 U.S.C. S1341.

In due course, all these appan1= have been consolidated under the two docket

nunbers in the above captions.

II. FINDINGS OF FACT

'Ihe following Findings of Fact have been adopted with substantial

additions, deletions and Wifications frcm the e,.veos,ed findings of fact subnitted

by DER, Friends of Branch Creek ("FBC"), NWRA and PKD. Del-Aware has not sub-

mitted any proposed firx12x3s.
. .

A. General Background

1. 'Ihe proposed Point Pleasant project will divert water from the

n.1=a River at Point Pleasant, Pennsylvania to provide p 14c water supplies

for Bucks and Maniagauy Counties and supplanental cooling water for the Limerick-

Nuclear Generating Staticn in FOi.tmi.uwn, Pennsylvania. The maximian pumpage on

behalf of NWRA for water supply needs through the year 2010 would be 49 ngd. A

==v4== of 46 ngd would be pH cn behalf of PKD for Idmerick Units 1 and 2

(DER Exhibit 2 at 4-5; NHRA Exhibit 20 at 4-6; NRC Partial Initial Decision

(March 8,1983) (NRC PID) at 51; PED Exhibit 3 at 5; PED Exhibit 11 at 3) .

1. Designated as part of PKD Exhibit 7, the Partial Initial Decision of

the NBC's presiding atmic Safety and Licensing Board in the Limerick pr*im,
issued on March 8,1983, was provided to the Board during the hearing (Tr. 3406-07).

-3-
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2. The Point Plaaaant ptmping- station will.be devalmad and oper-

at$ed by NWRA on behalf of both project sponsors. NWRA is entitled to withdraw
' water frm the Delaware River pursuant to Pannsylvania Water Allocation Permit

No. NA-0978601. This permit was i===d in 1978 after an extensive evaluation,

stenarized in the napart: ment's " Report on the Application of Neshaminy Water,

'

Resources Authority for Water Allocation fran Pine Run, North Branch Neshaminy

Creek, and nal==re River" (Noveuber 1,1978) (DER Exhibit 2 at 4,17; Board

Exhibit 4 at II-6).'

3. PED also holds a valid water allocation frun the n 1==_re River-

,

awarded by the hal==re River Basin Cr=rninaim (DRBC), and could implement af
-

Point Plaaaant project on its own solely as an industrial diversion facility even

) if the WRA portion of'the Point Pleasant project were not constructed (DER

Exhibit 2 at 28) .

4. The Point Pleas. int ptmping station will utilize ptmps with a total

capaMty of 95 mgd and an intake located approximately 245 feet out into the
i

channel of the nalmare River (DER Exhibit 2 at 5; NBC PID at 52) .

5. 'Ihe intake structure will consist of two parallel rows of cylin-

drical screen sections about 70 feet in length, located two feet fran the bottom

of the river and extending four feet upwards at that point. Even at a ocupar-

atively low flow of 3,000 cfs, tile top of the intake would be aan.udmately four
'

feet under the water surface (DER Exhibit 2 at 82-83; NBC PID at 10, 53-55;

j MRA hh4 hit 14 at 1) .

; 6. The intake will utilize an assembly of Johnston wedgewire screens,

which constitute the " state-of-the-art" technology as cx:npared to vertical traveling

screens uH1harl in shoreline intakes at other facilities (DER Exhibit 2 at 5,

84; NRC PID at 10, 54; NNRA Exhibit 41 at 1; NWRA Exhibit 42; Kaufmann, Tr. 597).,

l

7. 'Jhree intake lines below the channel bottm will convey water

fran the intake to the ptmping station (EER Exhibit 2 at 5) .

| -4-
,
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B. Cooling Water for Limerick
;

8. Water ptrped frm the Point Plancant ptmping station will be trans-

mitted approximately 2.4 miles through a cabined transmission main to the-

Bradshaw Reservoir, which will have an operating catw ity of approximately 70

millimi gallons (DER Exhibit 2 at 6; Board Exhibit 4, Part III at 2-13; PECO

Exhibit 10).

9. Water for NWRA will be delivered by gravity flow frm the Bradshaw

Reservoir to the North Branch Neshaminy Creek to Lake Galena, and ultimately to

the North Branch Waste Treat 2nent Plant at Chalfont (DER Exhibit 2 at 4) .

10. DRBC Docket No. D-65-76 CP(8) igu.asents DRBC's approval of the

NWRA Neshaminy Watershed Plan and Water Supply Project adopted by DRBC on
e

February 18, 1981, as unani-Isly agu.vved by all DRBC mebers (NWRA Exhibit 20;

Weston, Tr. 3426) . Die Corps of Engineers also approved the project. See

Del-Arazra Unlimited, Inc. v. Balddn, Docket No. 82-5115 (Bench Opinion issued

D e l 15, 1982, as m iified by Bench Opinion Correction dheet issued _ % 2"

23, 1982); (3d Circuit, unpth14=had order, July 5,1983 at Docket No. 83-1010);-

(rehearing denied, 3d Circuit, August 2,1983) .

11. A tranam4==4rm main approximately 6.7 miles long wa.11 connect the

Bradshaw Reservoir with the East Branch Perkimen Creek, by which cooling water,

for Lin=Hek will be conveyed to tihe East Branch. Aiudw.r outfall structure is

to be located on the East Branch (sau.udmately 200 feet upstream frm Elephant

Road, di= charging cooling water to the East Branch. Siis water will then follow

the East Branch for approximately 22 miles, and will ultimately be withdrawn

by an intake located along the main sten of the Perkimen near Graterford (DER

Exhibit 2 at 6-7; Board Exhibit 4, Part III at 2-18 to 2-25; PECO Exhibit 2 at

II-1).

;

| -5-
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12. The East Branch of the Perkimen (East Branch) is a tributary

of Perkimen ': reek, originating in central Bucks County and flowing generally

northwest throxJh the boroughs of Perkasie and Sellersville. In its headwaters,

'

for s e e six miles above Perkasie and Sellersville, the East Branch is a a ll

'

stream flowing through a rural, largely open area of farmland. It has one
i principal MN*ag in this reach, that being Morris Run.

13. In this six-mile headwaters section, the stream is largely ur_emilad,

flowing according to natural conditions. It is a " flashy" stream, subject to

: abrupt and high rates of run-off during rainfall, a=pacially thunderstorms. 'Its

flows are high in winter and low in sumer, when it is radiM to a series of

pools u urur=1 by riffles. (Tr. 1346) .

i 14. '!he headwaters and the stream in general have good water quality,

though they are smewhat turbid, princinally fra erosion of farm'and in the stream

basin. This erosion is not a i;-+ t or naca==ary feature of the basin, but due

to -#u1Lble land managenent practices.

15. The banks of the stream are also subject to erosicn. This occurs

during comon spring run-off rates and volumes of flow, and does not require major

; flood flows of the magnitude of the annual flood or mean annual flood. (Tr. 701,

'

2846, 3215).

16. At and downstream frm Sa11arsville and Perkasie, the character of
*t

the stream chaw ==. 'the stream is et,rrmari at Perkasie APhlic sewage treatment.

plant d4= changes wastewater to the East Branch at Sellersville. Channel size

and flows are substantially incraaaad by tributaries joining the stream.
'

17. Mav4== consutptive cooling water use at r.4== rick will be 21.3

mgd for one unit and 42 mgd for two units (DER Exhibit 2 at 8; PIED Exhibit 1,

| at 2).
1 -

|
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18. On March 29,.1973, DIUC issued Docket No. D-69-210 CP which pre-

liminarily aporoved the PEEO portion of the Point Pleaant project and established,

inter alia, the limits on trithrLwla frm the Schuylkill River (Weston, Tr. )

3450; PECO Exhibit 1) . Final approval for the PEDO portion of the project was

granted by DRBC on February 18, 1981 in Docket No. D-79-52 CP (PKD Exhibit 11) .

19. Withdrawals fr m the Schuylkill River pursuant to the DRBC alloca-
,

!

tion are limited to the following mnditions: (1) flows (aw 1 Ming augmentation

frm DRBC-sponsored projects) measured at the Pottstown gauge shall exceed 530 cfs

for one unir in operation; and (2) no withdr==1= may be made when water tem-

peratures in the Schuylkill below r 4= rick are above 15*C, exmpt when the flow

at the Pottstown gauge aveaMa 1791 cfs (DER Exhibit 2 at 8; PEID Exhibit 1 at 5) .
.

20. As a result of the t==wature and flow restrictions imam by

the DRBC dockets, it is estimated that Limerick will be unable to withdraw

cooling water frm the Schuylkill 40 percent of the tine, or 146 days a year
'

(Runkle', Tr. 1152-53).

21. The historic record of flows of the Schuylkill River deonstrates,

in light of cmditims iW upon PRD by DRBC, that if only one unit were

operating at Limerick, Schuylkill flows w uld be available only 7 to 12 addit-

lonal days of the year, i.e., roughly 3 percent more of the time than would be

the case with two units. Berefore, whether Li= rick ultimately has me or two

units in operaticn makes little difference in the avai1=h414ty of Schuylkill

water (Runkle, Tr.1154; DER Exhibit 2 at 29) .
,

22. %us, even if crnstruction and operation of Limerick Unit 2 were '

delayed or-ultimately can~11M, cooling water requirenents for efficient oper--

ation of Unit 1 would still necessitate cmpleticn of the Point Plmaant project

in its present dimensions or the avai1=hility of a like amount of water frm
i a ci.fcI source. (DER Exhibit 2 at 29; Boyer, Tr. 3899-C).

-7-
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23. In the course of its evaluation, the Department assuned that

there may be only one unit at Limerick, but nonetheless concluded that the Point

Pleasant project was necessary regardless of whether there were one or two units-

:

(Weston, Tr. 2366-67).

| 24. In wvving the diversion of n 1=mre River water at Point Plamaant

for Limerick,13tBC provided that natural flows of the Perkianen Creek, exclusive

of any water p-ari fran the na1=mre River, may be used only when the flow at

the Graterford gauge eyrwwh 180 cfs for one unit in operation and 210 cfs for two-

.

units in operation (DER Exhibit 2 at 8; PED Exhibit 1 at 6) . Without regard to

withdrawals at Graterford for r.4==d ek, DRBC has further required that PIDO

maintain, through aucynentaticm, a =4n4== flow of 27 cfs in the East Branca

Perkicmen Creek at Bucks Road (downstream fran Elephant Ibad) during the period

in which Limerick is uti1494ng water p - ari fran the Bradshaw Reservoir. A

=4n4== flow of 10 cfs must be maintained the r==aintiar of the year (DER Exhibit

2 at.9; Pf00 Edubit 1 at 6; PIDO Exhibit 3 at 5; PIID Exhibit 11 at 6; Boyer,

Tr. 3904).

25. Under the terms of DEtBC's allnr ation for T 4madck, diversions
|

| fran the natamm River are prohibited when withdrawals would reduce the flow

at the Trenton gauge below 3,000 cfs. At such times, water may be diverted at
!-

Point Pleasant ally if empansated in an equal aucunt by release frrza an up-

[ stream storage facility (IER Rvh4h4t 2 at 9; PED **4 hit 1 at 6; P100 Exhibit
-

11 at 5; Board Exhibit 4 at. IV-6; NRC PID at 72) . .

C. Aquatic Life n acts in the na1==re Rivere
|

a. DL. pet and inpingement

26. The ucst significant aquatic life inpacts attributable to oper-

ation.of a water intake are generally entrainnent (passage of small planktmic
i

! or nektatic organisms such as fish eggs and larvae through the intake screens)

-8-
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and inpingement (capture of fish and other aquatic organisms on the screens)

(DER Exhibit 2 at 30; Kaufmann, Tr. 596) . |

27. The passive Johnson wedgewire screens utilized in the Point

Pl==nt intake represent the " state-of-theart" technology in water intake

structures and substantially reduce any possibility of entrainment or impinge-

ment of aquatic life at Point P1mmnt as outpared to conventional screening
,

(DER Exhibit 2 at 30-31, 84; Applicant's NBC Testimony at 3-5, ff. NRC Tr. 949;

Boyer, NRC Tr. 1350:2 Kaufmann, Tr. 683).

28. In terms of protection of the fish population, it is better to

have the intake screen in its m-A*1 location-245 feet out in the M1mre

channel rather than almg the bank as originally planned (Kaufmann, Tr. 683) .

29. Shad avoid shadows so that even though they could swim below

the intake structure they will probably veer towards either the Pennsylvania

or New Jersey shores on sunny days. If they veer towards New Jersey the sport
*

fishing m the Pennsylvania side of the Delaware would be diminished. However,

in terms of any potential impact on sport fishing at Point P1=ent, there is

no reason to M14m that shad will veer toward either the New Jersey or Penn-

sylvania shore as a result of the intake structure (Kaufmann, Tr. 585, NRC

PID at 38-39, 89) . 'Ihere is no evidence that anglers will not have === to

the site once the intake is operational (Kaufmann, Tr. 586-87).
:

; 30. 'Ihe slots in the intake screens to be used at Point P1mmnt

are mly 2 mn. wide (DER Exhibit 2 at 31; Applicant's NRC Testimony at 4; NWRA

Exhibit 41 at 10. This is smaller than the size of a water-hardened sturgeon

or shad egg (Kaufmann, Tr. 607-08) .
'

,

2. 'Jhe NRC testimmy was also a part of PS:0 Exhibit 7. See footnote
1, sup m.

1

-9-
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31. The maximtun intake velocity through the screens is .5 fps, with

an average velocity'of .35 fps. The average intake velocity will decrease frm

about .071 fps at.a distance of one foot fr m the screen's surface to .011 fps
3

at five feet from the screen and to .0037 fps 10 feet frm the screen (DER

Exhibit 2 at 84; NRC PID at 59)'.

32. " Bypass velocity" is the speed of the river water passing directly
'

in front of and parallel to the long axis of the intake. Although sane exper-

ience with vertical traveling screens shows that a 2:1 ratio of bypass velocity

to screen intake velocity is optimal for minkintion of inpingenent and en-

traiment, the passive wedegwire screen to be (*i14 >=d for the Point Pleasant-

4

owdon against impingenent and entrairunent at aintake provides considerable r

j 1:1 bypass, or even in the absence of any bypass valmity (NRC PID at 60-61) .
_

I
' 33. Nonetheless, with a flow of 3,000 cfs the river velocity at the
i

location and depth of the p-:+=4 intake has been measured at or in excess of

the 1.0 fps required to provide a 2:1 bypass to intake velocity ratio, even at
3

the maxinaxa intake velocity (IER Exhibit 2 at 31, 83; NRC PID at 62; leufmann,
;

Tr. 598-99).
'

) 34. Even at a low flow of 2,500 cfs, the minintun bypass velocity will

be wunimately .8 fps (NRC PID at 70) .

| 35. The zcme of influence of the intake v=1mity would only be wM-

j mately two inches (KauAnann, NRC Tr.1882) .

36. The D%-t evaluated the Wud.ial impacts of the water intake
{

structura on the da L.x,e sturgeon, an endangered species found in sans reaches

of the Delaware River (EER 5%4 hit 2 at 31) .*

!
37. R==ad upon a July 19, 1982 letter frm W4114== G. Gordon, Assis--;

I tant Adninistrator for Fisheries, National Marine Fisheries Service to Lt. Col.

! Roger L. Baldwin, District Engineer, U.S. Azmy Corps of Engineers, and an attached
1

-10-
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Biological Opinion rendered pursuant to Section 7 of the Endisjahmi Species

Act, as amended,16 U.S.C. S1536, the Department concluded that: (1) the intake
,

construction would cause no significant adverse effects on shortnose sturgeon

. present in the area; (2) the design of the water intake structure and projected

scbarbla of withdrawals were adequate to ensure that juvenile and adult sis;u. Lase

sturgeon as well as sturgecn eggs and larvas present in the area would not be

.

significantly affected; (3) construction and operation of the pumping station
+

! would not likely jeopardize the continued existence of shortnose sturgeon in

the Delaware River (DER Exhibit 2 at 31).

38. No shortnose sturgeon have been found at or above Point Pleasant,

f and there is no evidence that they spawn in or inhabit the Point Plaaunt area
;

; (NWRA hh4Mt 36 at 2-13; NRC PID at 73; Kaufmann, Tr. 587-88, 594). There is
,

nothing pam14=r to the Point Planaant area that makes it a par *4mlarly de-
.

sirable spawning emrircranent for sta.u.L = sturgeon. There are many other

sites along the nal-are, upstream and downstream of Point' Plamant, that are

suitable habitats as well (Fananann, Tr. 593, 697).
i

39. In any event, given the physical charramu.-istics of sturgeon eggs

and the benthic orientation and swiraning ability of its larvae, entraiment

and inpingement of shortnose sturgeon would be highly unlikely Q1RC PID at

73-78; Kaufmann, Tr. 697-98) . .
.

t

40. While nost American shad spawn in the Delaware River upstream

j of Point Pleasant and pass through the Point Pleasant area during their migra-

tian, there would be no impingement or entraiment of juvenile or adult shad;

! even if they spawned at Point Pleasant, because of their size and stage of'

dev=1r==nt QBC PID at 78-80; NWRA Exhibit 36 at 2-17) . The yearly peak spawning

period for American shad will have passed prior to the (sturmer) periods of the

largest withdrawals at Point Plaamant (NHRA Exhibit 41 at 7) .
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| 41. Nothing in the Point Pleasant vicinity makes it unique as a shad

spawning area for shad as canpared to the rest of the Delaware River (NWRA

i Exhibit 41 at 8; Kaufmann, Tr. 691).
.

42. The operation of intakes i+414*ing less than " state-of-the-art"

technology at three other power plants on the nalmare River in the traditional

shad spawning area upstream fran Point Pleasant has resulted in very little'

impirgat or entraiment of American shad. Overall, those plants have not

| had a negative effect on the American shad population (Fanhnn, Tr. 695) . '

i
' 43. A single shad female lays an estimated 100,000 to 500,000 eggs,
,

and less than 1 percent of these eggs would hatch even if unaffected by the
e

4

intake (NIC PID at 83) . The size and damersal (sinking) nature of shad eggs

preclude entraiment or impingement of the vast majority of healthy eggs which

would otherwise produce larvae (Fanhnn, Tr. 692-93) .

44. Shad eggs, even if present at Point Plamaant as a result of;

:

cpawning in the upstrean pool where shad could conceivably spawn, will be no

mre par +4m1=ely concentrated in the area of the intake than other p1m in
!

| that area of the river (Kauenann, Tr. 610-11) .
1

; 45. The main facters inhibiting the further growth and I-y of
4

| the American shad in the nal==re River are the dissolved cuygen block in the , |
2 f

| Pb41=d=1nhia area (upper Estuary) and the locking out of shad fran the Schuylkill i

i Riviar, Ishigh River and other trih*= ries by dams and other phymim1 barriers |i1 !

i

! (Kauenann, Tr. 561, 743).
j ,

|1

| b. Dissolved oxygen and salinity
i

i 46. Historically, tu dissolved oxygen block has been quite variable

j in terms of length. Nnmally, it extends fran the Phi 1=d=1nhia area (30 miles

! +- u_. of Point Pleasant) to Chester (Fanhnn, Tr. 565-66) .
; .

.

-12- I

,

|
. _ - _ _ , . - . _ _ _ _ . . _ . . . . _ _ _ _ _ - _ _ _ _ _ , _ . . _ . _ . . . - , . - _ . _ . _ _ _ _ _ _ . _ - _ . , _ _ . . , _



. . . -. . -. . . - . - . . . - . . - - -. .

. .

s-

*

, .

I

t i
'47. The extent of the diaelved oxygen block is controlled by flow..

;

levels and water temperature, the latter of which is affected by industrial

intakes and discharges in the Delaware Estuary (Kaufmann, Tr. 568-69) .

48. For shad, the dissolved oxygen block acts as a barrier to
;

passage upstrean at a level of four parts diaelved oxygen per million parts

[ water or less (Fanenann, Tr. 566-67) .

49. DRBC has concluded that the major caname of diaelved oxygen
!

sags in the Delaware River are pollution inado fran sewage treatment plant dis-'

i

charge and decay of organic debris (NHRA Exhibit 25 at 26-29; Kaufmann, Tr.
,

i 710).

50. Other factors that affect the diaan1ved oxygen level in the.

t

nalmare Estuary are tidal flows, +&ture, precipitaticut, wind, climate
r
- and the level of piebwynthesis (Fananann, Tr. 712-13) .
:

51. Present data strongly suggest that diaanived oxygen levels are

far nore sensitive to minor variations in %- ture than to relatively small:

| diversions such as that at Point Pleasant (NWRA Exhibit 25 at 34; Rehm, Tr.
!

j. 1467).

52. Even under extreme conditions of low river flow, e.g., 2,780 cfs,

j the maxinum diversion of 95 mgd at Point Pleasant will result in a reductist in

| dissolved amygen levels in Zone 2 (fran Trenton to Pb41=d=1 *1m) of wwd.-1
i

j mately only 0.08 mg/1. Reductions of this magnitude would produce virtually
1

in.-wviible changes ha Zone 2 dissolved oxygen levels (Rahn, Tr. 1451-52, 1803).

Further downriver, the 'effect is only about aie-half (Board Exhibit 4 at IV-31) . "
4

| 53. The Department found that during normal periods, upper and lower

basin reservoirs will be operated by DRBC to sustain the current minimum flow *

objective at Trentan of no less than 3,000 cfs (DER Exhibit 2 at 34) . With-
|,.

! drawals frun the n=1--ve for Lirierick are prohibited below this level unless I

!
t
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fully ocupensated by relanaae frczn utility-owned upstream storage (see Finding
;

; of Fact 25, supra).
.

34. A diversion of the maxinum 95 ngd that will be taken by the

; Point Pleasant project represents less than 5 percent of the nal-are River flow

when the flow at the Trenton gauge is 3,000 cfs (DER Exhibit 2 at 32, 84; Board
.

Exhibit 4 t IV-15; NRC PID at 55; Rehn, Tr.1848; Kaufmann, Tr. 711-12) .

46. Water withdrawn at Point Pleasant for public supply by IMRA

I would be substantially a non-constaptive use, with substantial return of water

; via sewage treatment plant discharges to the Delaware River via the Neshaminy,
i

Perkicmen, Pennypack and Wi===h4"km Creeks, and the Schuylkill River (NWRA DC-'

; hibit 5 at 6, 23; DER Exhibit 2 at 34, 36; Rehn, Tr.1747) . The anticipated
.

consunptive use of only 10 percent will result in a total loss to the Delaware
,

i
i River Basin of less than 5 ngd (about one-fifth of one percent of a 3,000 cfs
! flow), which for practical purposes is not significant (DER Exhibit 2 at 34-34;
, .

| Board Exhibit 4 at IV-17). -

56. While IMRA may withdraw water at Point Pleasant when the flow
I

; at the Trenton gauge is below 3,000 cfs, DRBC has expressly conditioned such
i

j withdrawal upon the prohibiticm of nonessential water uses, as apacif'imd in DRBC

Resolution No. 81-5 (to the extent applic=h1=) and in "any other emergency resolu-,

tions or orders 4 i,=1 hereafter". (IN E Exhibit 20 at 16.) --,

!

.

57. At a low flow of 2,500 cfs at Trenton, the innvin==n diversion of

48.8 mgd for the year 2010 by NMRA for Inh 14e water supplies would result in a

f reduction of Delaware River flows by less than 3 percent. Even during drought

! conditions, it is anticipated that basin reservoirs would be operated to main-

tain a flow at Trenten of at least 2,500 cfs (DER Exhibit 2 at 34; Del-Aware

Exhibit 28 at 3).

j 58. Both the IRBC docket decision and the Cannonwealth's permits
I, regarding the allocation of Delaware River water at Point Pleasant indicate

-14-
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i that the =11-tions for public water supplies are subject to modification,
I

restriction or suspension during any energency declared by DRBC. (NWRA Exhibit ,

,T 7 at 11; Finding of Fact 56, supm) . This provision has been inplananted
,

in DRBC's Imvel B planning by identifying those times which are to be automatically
. . ;

; considered C.v-4.i = ming or drought anergency periods when cutbacks will be j;
, .

effected (Weston, Tr. 2681). 5

59. Even assuning that the entire 95 mgd diverted at Point Pleasant1

were lost to the Estuary under a worst case analysis (i.e., lower than 2,000 cfs,

i
flw at Trenton), the assimilative wastalnad capacity of the Delaware River

|- would not be significantly affected or require a change in water quality waste-
I
! load allrw=tions (Rahn, Tr. 1438-41). ,

! ,

!
,

60. Maing 'coth the Inval B Study results and the " Good Faith"
|

j Rectaunendations (Draft) (June.1982), the Department concluded that the interim

: ==14nity objective of 180 mg/l chloride at River Mile 98 can be met with existing
!

; flow managenent e=a=hi14ty at Trenton, even during a record drought like that of
:

the 1960's. The D . also concluded that salinity intrusion into the
i n

nal-re Estuary would not be ararwbated by withdrawals at Point Pleasant, since

; salinity control is dependent upon the acabined flows entering the Estuary fran

the n=1a-m and Schuylkill Rivers and their tr3i+=d ==. Salt water fran the
J.

Delaware Bay is r=p=11ad by all flows which enter above River Milm 90, whether
'

i
,

frun the n=1-re River mainstma or the Scturylkill River. Since nearly 90 per- ;
'

cent of the NME withdrawal will be returned above River Mile 90, all but 5 mgd
,

) of the NNRA total allrw = tion will aid in the repulsion of salt water (DER [
;

Exhibit 2 at 36; Board Exhibit 4 at IV-47; NNRA Exhibit 25 at 36; Runkle, Tr. [
4

; 1096; Rehn, Tr. 1690-93, 1747).

61. Withdrawals at Point Pleasant for Limerick when flows h
!

| 3,000 efs at Trenton present no s w i-=nt oonomen for sa u nity control. as
;
I

! -15-
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for flows below 3,000 cfs at Trenton, withdrawals for Limerick cannot be made

unless fully ocmpensated by relaaaaa fran an upstream storage facility, thereby

resulting in an equivalent flow at the Trenton gauge as if no withdrawal had been

mach at Point Plaaaant (DER Erhihit 2 at 36-37; Board Exhibit 4 at IV-47 to 48;

see Finding of Fact 25, supra).
'

62. While Del-Aware's hy&="14e witness attempted-to es*=hl4ah that

the " Good Faith" criteria could be artificially manipulated by management of

upstream reservoirs to the detriment of salinity objectives in the Estuary

(Phillippe, Tr. 3302-04), it was not established that any such manipulation

; of upstream reservoir ralaaaaa had ever occurred or that DRBC, as the river

manager, 'culd tolerate any unfair or deceptive practice.
.

63. Because salt water intrusion will not be exacerbated by with-

drawals at Point Pleasant, the oyster industry in the nal==ne Bay could not-

be affected by the w --:==' project (Board Exhibit 4 at IV-32) .

D. Aquatic W in the East Branch Perkianen Creek

64. The Department evaluated potential impacts upon the aquatic ecology

of the East Branch Perkicman Creek resulting frcm the discharge of ptmpages
!
t fran the Bradshaw Reservoir. In o$nducting this analysis, the Department

reviewed DRBC's Envirtzmental Inpact Statenent (1973) and its Final Envirarmental

i Aa-ment (August 1980), PICO's Envisu suki Report (July 1979) and Corps of

Engineers swi.s (DER Exhibit 2 at 41-42; Ford, Tr. 2035) .

65. The decisias about these poi.-nt.ial inpacts was made by the C11ef |

; of the Planning Section in the Department's Bureau of Water Quality Managenent, i

j who testified that he relied on the expertise and knowledge of the napartment's

! Regional Water Pollution Biologist, Donald Knorr. (Tr.1356; Envirarmental.

i

; Assessnent, p. 40)
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66. 'Ihe Chief of the Planning Section in fact had only a handful

of infonnal discussions with Mr. Knorr, and Mr. Knorr had no direct input into

the Environmental Assessment. Mr. Knorr did not make, and Mr. Knorr (and the

Depart:nent) did not have the data adequate to make or support the conclusion

in the Environmental Assessment (p. 40), that discharges of water to the East

Branch would increase habitat size, decrease seasonal nortality and in general

have a beneficial effect on aquatic biota. (Tr. 1353, 1356, 1358)

67. One of the present limitations on aquatic life in the East Branch

is the lack of water during the sunner (Knorr, Tr.1346) . Currently, the stream

experiences very low suunertime flows (Knorr, Tr.1341; Runkle, Tr.1501) . 'Ihe

0 -10 fl w (defined at Finding of Fact 176, infm) at the nouth of the East7

Branch is .5 cfs (Kaufmann, Tr. 614) .

68. At the present time, aquatic life and vegetation are restricted

to standing ponds during low flow periods. As the ponds dry up, the aquatic
,

'
life and vegetation are lost (Rehm, Tr. 1501-02).

69. Existing pool areas (i.e., standing water, now present in the

East Branch under low or no-flow mnditior will be eliminated by the addition

of the diverted flow, and existing riffle areas will be enlarged (Harmcm, Tr.

4043-E).

70. 'Ihe minimtm flow requirements esah14nhed as a condition of the

DRDC pennits will ensure that fish and other aquatic life are provided with a

flowing stream throeprut the year (Hamon, Tr. 5043-C to D) .

71. Essentially the same situation exists in the tbrth Branch

Neshaminy Creek, as to which NWRA's expert witness on aquatic life drew similar

conclusions (Brundage, Tr. 3863-64).

72. Del-Aware's ichthyological witness, Mr. Kaufmann, agreed that

minimum flow augmentation and inr:reased flows resulting frun the diversicn in

-17-
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the East Branch would result in an increased aquatic habitat and an invu,-Ja. wit

i to the fishery (Anhnn, Tr. 621) . His opinion as to adverse inpacts of in- -

i

' creased aad4=ntation was pr==i==d on the belief that substantial erosion would

occur as a result of these flows (puhnn, Tr. 641) .

73. Turbidity tends to limit the diversity of aquatic life hsw anaa
i

primary productivity by aquatic plants is reduced due to the lack of sunlight

4- penetration into the water. This results in less E et.ueynthesis and less lifei *

j at the base of the food chain. Additionally, deposition of soil materials fran

hirhid water into the rocky substrate of a riffle type bottan will limit' the
1
'

existing habitat and life forms present (Knorr, Tr. 1339-40).

j 74. Predicting ispect upon aquatic life in the East Branch or North
i

j Branch fran increased Mdidity would require knowledge as to the level of
i

j Heidity, the length of time that the stream was =:==d to these levels of

Heidity, tha type of life that initially existed in the strean and the
1

| usu.psloWr:al' characteristics of the stream (Knorr, Tr.1350) . Stream depth
.4 and valtcity through the riffle area and pools would also be factors, since
i

M*idity will restrict aquatic life to a certain level of sunlight penetration
(Ehorr, Tr.1351) .

,

j 75. If the H e idity that might be <an=ad by the project is of short
:

.

j duration, it will not be lethal to fish (namnn, Tr. 4043-C, 4069-71; Rehn, Tr.
t, .

] 18520. If high levels of turbidity last for less than one full growing annann,
,

a new balance will qui *ly be estah14=hed (Hamnn, Tr. 4069-70; Rehn, Tr.

: 1852-53, 1878-79; Ford, Tr.1963) . .W=ing short-term turbidity, any loss in

j aquatic life will not be signli'i~nt and the overall quality of the East Branch

aquatic life will inprove with time (Harmen, Tr. 4043-<) .
,

76. Based on his f=414meity with the East Branch and similar streams,

the Department's Mater Pollution Biologist concluded that a rocky-bottaned stream,

-18-
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of riffles and pools, such as the East Branch, would be very adversely affected

by soil deposition and high levels of long-lasting turbidity, and tint this would

severely reduce the varieties of life foms and life habitats in the substrate.

(Tr. 1340) .

77. For reasons described in datail bel m , it is anticipated that sig-

nificant erosion and resulting e mhi4 tty can be aliminated if the velocity of the
|

East Branch of Perkicmen Creek is kept bels two feet per second; the same state- j

ment pertains to the Ibrth Branch of Neshaminy Creek.

E. Riparian Inpacts in the East Branch Perkicmen Creek

a. Dcisting stream regime and increased ficws

78. 'Ihe East Branch Perkicmen Creek is highly eroded as a result of

storm events and poor land managenent praceirna (Steacy, Tr. 3580-E; Kaufmann,

Tr. 613, 671-72, 677-78). Many farms almg the East Branch use poor land

managermnt techniques, such as failing to use contour plowing, planting too

close to the stream bank without buffer strips, and gra:ing cattle near the

banks. 'Ihe resulting run-off creates erosion of stream banks and, ultimately,

a large amount of siltation (Kaufmann, Tr. 613, 652-53, 678-80, 740-41). Run-

off is also caused by the roadways criss-crossing the East Branch (Kaufmann, Tr.

741-42).

79. High stream velocity is the principle cause of channel mnfigur-

ation (Steacy, Tr. 3580-0, 3610; Ford, Tr. 2169; Harmmt, Tr. 4033; Dresnack, Tr.

4434-35, 4449). Large f1 min with vn1mities as high as 7-10 fps have caused

and will ocntinue to cause the erosion occurring in the East Branch (Stes:y,

Tr. 3580-E, 3795; Board Exhibit 4 at IV-64; Kaufmann, Tr. 619) . These very

large flows with high velocities, rather than average ficws with low velocities,

create the channel ccnfiguration in a stream (Steacy, Tr. 3778-79, 3839; Dresnack,

Tr. 4362; Hamoa, Tr. 4017-19).

-19-
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80. '1he dcminant discharge, the 1.5 year flood (average recurrence

interval of 1.5 years) which is asstned to be bank full flow, effectively de-

tennines the shape of the stream channel (Harmon, Tr. 4029-31, 4034, 40'70,

4077-78; Dresnack, Tr. 4354).

81. While the additional ptmpages into the East Branch Perkiomen

Creek and North Branch Neshminy Creek may be large in rgdon to the median

flows at the point of discharge, they are by no means large in omparison to

the flows exhibited during storm events occurring annually or every few years
.

(Dresnack, Tr. 4370); they are well within the 1.5 year flood and thus will not

be %W to substantially alter the channel configuration.

82. Flows substantially below those associated with 1.5 year flen %

can cause substantial erosion of stream banks and bottcas and can, therefore,

result in unacceptable +'whidity in' the stream. '1his erosion begins above a

critical or threshold velocity which depends upon the type of soils encountered
'

by the stream and the type and amount of materials already being transport 4xi

by the water entering the strem.

| 83. '1he median flow at Elephant Road plus the mav4n== ptmpage yields
1 a flow of 66.4 cfs with a velocity of 3.02 fps as <-=1<-nlated by Mr. Steacy. A

cne-year flood at that site has a flow of 112 cfs with a velocity of 3.7 fps,

while the mean annual flood has a flow of 320.0 cfs with a velocity of 5.1 fps -

'

(DER Exhibit 2 at p. 42; P100 Exhibit 2,'Section IV at 4, Tables Nos. 2 and 3) .

84. '1he possibility of erosive velocities downstream of an outfall

would be a ocmsideration for any project under the general criteria of Chapter

105 Subchapter A of the Department's regulations, which require the Depart: ment

(when reviewingithewtvirerimenthi inpacts of a project) to review the effects

; of a project on stream regime (Weston, Tr. 2494). Such consideration would
'

mandate an effort to mitigate any erosive inpact to the extent possible, in-
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citating the inplementation of rwr===ary mi.-cdve measures. - If mitigative
.

measures could not reduce the inpact to an insignificant level, the Department
4

; should consider whether on balance the need for the project outweighed the

significantly adverse impact remaining after mi*ia=+4m. The Department has yet

j to males such a balance since the Department feels that the erosional inpacts '

J >

: will be insignificant. (Weston, Tr. 2495) . '

; 85. According to a bore hole analysis conducted by PIED's agent, the
,

j soils in the bank of the East Branch are classifiable as silty loam. According

to PE00's application the soils to be excavated for the Bradshaw Reservoir also
;

are classifiable as silty Imma. PE00's expert witness, Robert Stancy, ocmsidered;

i
i

the soils of the East Branch bank and bed to be ordinary firm loom, but Mr. |
,

Stancy was not ?=14fied in the scienom of soils analysis and was testifying |
:
'

; frtza his visual emuninations during a single field visit. Thus, his testimony |
i

1
j in this regard must be accorded little weight.
f

86. Applying the Fortier and Scobey tabulations set forth in the

" Handbook of Hy4r="14~" (E. Bratar and H. King, 6th ed.) (PEDO Exhibit 12),

recognized as authoritative by the American Society of Civil Engineers, and
i

asemaing the soils of banks of the East Branch to be silty loam, the critical

velocity is 2.0 fps for clear water (PIED Exhibit 12 at 7-24; Stancy, Tr. 3580-E,,

i
j 3746; Dresmack, Tr. 4372) .
i

j 87. Water containing greater amounts of co11Md=1 matter has less
j

i
1 effect than clear water in removing additional material. Correspondingly, tur-
1 i

bid water is less erosive than clear water, at a given velocity. Thus, the range
,

of pennissible channel velocities for a focand and shaped channel is 2.0 - 2.25:
4

3
,

!

| feet per second (fps) for clear water, 2.5 fps for slightly turbid water, and
1

! 3.5 fps for highly turbid waters the lower value of 2.0 - 2.25 fps is most repre-
4

j eentative of water turbidity of the discharge into the North Branch and the East

! i
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Branch. This lower value takes into account the settling of = Min =nts in Bradshaw

Reservoir. It also takes into account the fact that Delaware River water may be i

substaneially clearer than present aadinant-carrying run-off fran fannland

a v ia11y in the East Branch watershed. The pam4 ==ihla channel velocity of

3.5 fps relied on by the Department in pennitting the discharge was unreasonable

|(Tr. 3157-58, 3767, 3774).

88. The range of p==4 ==ible channel velocities was developed for

use in dimensionally regular channels, such as canals. The pennissible channel

velocity nust be rMM further when channels are natural and flows are turbu-

lent, as they are in the East Branch at and below the discharge point (Tr. 3053,

3770, 3231).

89. Aged canals and natural streams resist erosion better than new

canals because collnidal material di= para into the interstices of the banks

of a stream and grM=11y coats the sides of the stream bank. It provides a firm

matting, or annor plating, which incraamaa resistance to erosion (Steacy, Tr.

3610-11, 3761-63, 3774; Dresnack, Tr. 4373, 4470). A stream bank % of

a mixture of materials is more resistant to erosion than a single material (Steacy,

| Tr. 3611, 3744). Since the Brater and King Table is for aged canals, this effect

has already been ocmsidered.

90. If erosion should occur as a result of the diversion, the Depart-

ment has mandated that -Mdve action nust be takam. Candition L in Pennit

09-77 provides that PEDO shall mtmitar the East Branch cm a regular basis cbwn-

strean to the point that its ptmpages.have no further significant effect. PIDO
,

nust correct any damage caused by the diversion (PEDO Exhibit 3 at 5; Ford, Tr.

1962-63, 2054, 2057; Weston, Tr. 2302-05). A similar condition is in NWPA's

permit.
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91. If the diversion causes bank damage dcnestream of the outlet,
!

PECO can correct it by using riprap, gabian structures, i.e., wire baskets filled
.

with rock, or flood walls (Ford, Tr. 2042, 2055). If s w ty owners refuse.

; to allow PEDO (or MdRA) anto their land to Cxrrect the problem, the Department

umst either waive the par +4m1=* condition for that rwiy owner or enter and
i ,

i '

correct the condition itself under the Prevention and Ocmtrol of Floods Act of
4

i 1936 (Westcm, Tr. 2304) . Condition L does not address ongoing danage to the

| aquatic comunity of the East Branch or North Branch which might be caused by
'
'

continued erosion. .

;
'

b. Avoidance of increased flooding
!

92. As a condition of its a11mation of water for Limerick, DRBC has
: .
I required that during periods of high natural flow in the East Branch Perkicanon

! Creek, "ptuping frun Point Pleasant shall be kept at a level so as not to aggra-
i

i vate high water levels",(PHI) Exhibit 1 at 6; PICO Exhibit 11 at p. 5) .
|
! 93. USGS will install and maintain a standard stream gauging station

.

{ cn the East Branch at Bucks Road, slightly downstream of the ru M =11 The
;

j installation of this gauge will ensure that PIED will have the v4ty to moni-
:

j tor East Branch flows cxmtinuously and accurately. O s same information will be

transnitted to DRBC, for nonitoring to ensure ocmpliance with the IRBC docket '

,
'

condition requiring that puppages shall not aggravate high water levels in the,

i
i East Branch (Stency, Tr. 3580 < , 3584).
i

| 94. The pteping statics at Bradshaw will be fed flow data translated

frun gauge readings at Bucks Road and Graterford, the latter of Wiich is the

| point in the main stam of the Perkianen Creek where water will be withdrawn for

Limerick (Boyer, Tr. 3903-04). Mum the flow in the East Branch approaches -

potential flood levels, an alarm will be autanaHrally activated at the ptsping

control center, and the ptmps (if operating) will be stopped (IER Exhibit 2 at

42; Pord, Tr. 2053; Bayer, Tr. 3905-06).
.
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95. Utilizing infonnaticn frm the gauging station, the Bradshaw ptmps

(if operating) therefore shall be stopped well in advance of the point at which

further ptmpages might cause the flow at Elephant Road (the narrowest cross-

section of the East Branch) to reach an equivalent one-year flood conditicn at

112 cfs (DER Exhibit 2 at p. 42; Board Exhibit 4 at IV-57 to 60; Steacy, Tr.

3580-C to D; P900 Envirorsnental Report, Section IV, Table 3) .

96. 'Ibere would be no problans of limiting cooling water flow to

Limerick caused by shutting off the Bradshaw ptznps well before the flow at

Bucks Road reaches 238 cfs. Asstming a generalhad rain event, suppose the

flow at Bucks acad (Station 13) is 238 cfs; then it will be 1,470 cfs at Station

1 downstrean, and even significantly greater at the Graterford intake for

Limerick on the main stan of the Perkicznen (Ford, Tr. 2164, 2166). Such heavy
_

flows vastly eyrwd the flow at whiCh PIDO may withdraw water at Graterford g

DRBC docket conditicns (see Finding of Fact 24, supra). Under such conditions,

there would be no reason for any pumping fr m Bradshaw to replace water drawn

at Graterford (Boyer, Tr. 3904) .'

97. Further examinaticn has indicated that the pung cutoff flow value

'at Bucks acad can be r=W to 125 cfs (i.e., less than 112 cfs upstream at

Elephant acad) for two units and prnhably 75 cfs for one unit (Boyer, Tr. 3906) .
*

1 The Department has no objection if PIED sets a lower cutoff value than presently' .

planned for the gauge at Bucks Road (Weston, Tr. 3460-61).
.

98. Final designation of an operating plan for the cutoff, including

the actual cutoff figure, will depend upon the record m =>1ated frcm the new.

gauge at Bucks Road. 'Iha data frcm these actual measurenents will provide the

most meaningful basis for selecting the em.w1.iate cutoff value (Steacy, Tr.

3842-43).

-24-
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| 99. Limerick will operate with only one unit for two or three years
: .
'

at least, and thereafter unless and until the second unit is complete. P.mpages

fr a the Bradshaw Rose wir will be only half of the unavirmin 65 cfs during that |

time. This will provide ample time to ct+=in accurate data fran the Bucks

Road gauging station, and will help season the creek to the new f1 w regime

(Steacy, Tr. 3845) .
i
; 100. Inammach as the Department determined that there would be no
i

pimpages during flood flows, it did not find a need to analyze any potential
,

j for flood damages downstream through a loss of flood plain storage (Ford, Tr.

! 2051-52).

i 101. Since pimping will be unr=waamry when the natural flows in the '

!o
Schuylkill River and Pa'rkicman Creeks are adequate to provide ecoling water fori

Limerick and to amet the mininnan flow requiranants inpnaart by DEtBC, PKD will not

i be required to pimp water fran the, Bradshaw Reservois throughout the entire year.

! It is anticipated that pimpages fran the Bradshaw Reservoir will be rwwamary
|

| fran roughly mid-April to mid-Novunber under average strean flow conditions,
i

{ during which time the estimated average pumpage rate will be 34 cfs (DER Exhibit '
i

2 at 42; PEDO Exhibit 2 at Table No. 1 ff. 4; Runkle, Tr. 1148).

j 102. Pipeline drainag1i lag-time will not prenant a prnhlan in terms
;

-

. >

{ of F1 * ing. ' Die pia =1ient between the Bradshow asservoir and East Branch goes
'

! over an g hill divida, such that in excess of half the water between the geservoir
I

| and the East Branch will remain in the pipe after the pimps are shut off (Stency, |

Tr. 3844). The water on the East Branch side of the divide will run out within

| 10 minutes after the pimps are shut off (Stency, Tr. 3841) .
;,

P. water ouauty z aces in the Ease Branch Perki o creek

. 103. The Department's wetar quality review for the Point Pleasant project
i

! tais initially conducted with respect to the issunnon of a water quality certifica-
! '

,

| -25-
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tion under Section 401 of the Federal Water Pollution Control Act (Rehe, Tr.

1394-97). In the spring of 1982, the Department oarulucted an additional review

; based upon oczenants received in response to the puolic notice of an %i. unity

for oczements with respect to the request for the Section 401 certification

! (aehn, Tr.1395) . The water quality cer*4i'ir =*im was issued by letter dated

September 2,1982 frun the Department (Del-Amare Exhibit 39).

) 104. As pmrt of its ongoing water quality review of the Point Pleasant
1

4 project, the Department enunined the effects of the diversion cut water quality
t

,

|' in the East Branch Perkianen Creek using water quality analyses prepared by '

DRBC, EPA and BMRA's private consultant. The data it relied upon represent

; stations in the n.1-= niver near Trenton and in the Tahicken below the M-1-m
:
'

Dan. The Department also had data from various agencies for the East Branch
:
I (Rehn, Tr. 1454, 1506-08, 1525, 1615-16, 1807-08, 1810-12). i

*

; 105. Within the Department, water quality analysis under the permit

I application was coordinated by Charles Rehn, Chief of the Planning Sectim of [
i !

; the Bureau of Water Quality Nanagement (Tr.1393). !

! I

{ 106. Water quality data for Point Pleasant itself were not available.
i

| 1he Department therefore used water quality data fram Trenton, New Jersey, and '

=====rt that the water withdrawn at Point Pleasant was equivalent, though

! y My sczmanhat better quality than, the Trenten data indicated. Trenten data
!
: were assumed indicative of Point Pleasant water quality because Trenton is down- !
!

! stromer hac=n== additicasal effluent is added in the Point Pimamant4tenten f
i ;

{ reach, it was assuned Trenten water quality could only be worse than Point
.

} Pleasant quality (Tr. 1536, 1596). [i
t

! 107. The Department had avaitahle and considered SICREP water quality '

!

| data for Lumberville, New Jersey, two miles downstream frun Point P1mamant. It
i .

! dicae Trenten, New Jersey, data as "more representative" because it included a l

,

i
!

I (
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greater ntuber of samples, asstanea to be within the range of values or "within

the window that the Trenton gauging station was reporting". Lumberville data

in fact shows significant variation frm, and greater pollution than, Trenton

data (Tr. 1608-09, 1618-19).

108. Data fmn sampling performed on either side of the Delaware River
'

are indicative of the quality of water that would be withdrawn at Point Pleasant.

While indiv h 1 discharges may create s m e locally higher concentraticns, these

would be quickly eliminated by mixing of the waters. In addition, no substantial-

evidence of any single discharge causing an aberration was shown. Mr. Rehm tried

to explain the high level of organics below Fielhm, New Jersey, as due to an

industrial discharge there, but the organics were both industrial and pesticide

cb-=4c=1= and Mr. Bahn's suggestion, which was itself guarded, is not credible

(Tr. 1586, 1614, 1616, 1738) .

109. Water quality data fra sanples collected closer to the point

of withdrawal are m re indicative of the quality of water to be withdrawn. More

! frequent sanplings at a distant paint do not necessarily make those amplings

more accurata or mre indicative (Tr. 1608-09, 1818-19).

110. The Department determined that the discharge would have a sig-

nificant inpact on the water quality of the rection of the East Branch above

the Penn Ridge sewage treatment plant (12 kilmstars), where present water quality

is good and the discharge would be a substantial portion of flow. The Department'

determined that the discharge would not have a significant Ltpact on the section

of the creek below the sewage treatment plant. The Department therefore con-

cluded that there would be no significant inpact on the entire East Dranch

(Tr. 1426-27).

111. Water quality data at the outfall on the East Branch were not
4

available. The Department therefore used water quality data at Station 160,

-27-
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downstrean from the Penn Ridge sewage treatment plant. 'Ibe Department did not

seek to obtain water quality data en the upper reaches, available frun the County

of Bucks (Tr. 1727). Water quality data downstream of the sewage treatment plant

do not reflect water quality at points above the treatment plant, including the

point of outfall'. Measurussants may bi in error by as ruch as a factor of 20

(Tr. 1734). . .f .
,

, w 'l
..

112. The Department hac dev=W1'.t stateside water quality standard i
i s

applicable to the East Branch, of 50 mie:xxyrams per litar of lead. The mean f
's/ r

of 17 sanples taken neer Riegnisville, J.8 miles upstrean fran Point Pleasant <

i
,,.

was J11.nir.rogres per litar fer lead. ' 'If water discharged to the East Branch {
would reflect these land values, it would violatu the water quality standard

!.
;

six times over. Even ti=~ Trenton data showed, and the Department determined, that
,

i the maan value for lead in the Delaware 91ver in the vicinity of Point Pleasant ;j

i
uns 51.4 microgran per litar. Tba'statawide standard inder Chapter 93 of the

-
.

regulations is 50 misww.- par litar (Del-Amre Exhibit 46; Rahm, Tr.1526) .; .

The value utilized for caiparison,''taken from tusipling at /1tation 160 in the
9

East Branch was 35 mic:Uprana per Litar (Del ,%anv Exhibit 46; Ratin, Tr. 1530-31).

113. Dessantaly W watr/e quality in the water withdrawn at
/

- .

Point Pleasant, as derarydnea tras Datervill., STCBEr data,_would violate water
--

. , ,

quality standards for'diex:harges ,to t5e East Braith for at least three heavy |
-

|. , , ..

mtals and phospixxus./ Copper omemtrations could'be naar f mi+.. per
*

'
'

litar, or about twice the k,p11ck1: s'tatulard. Iron. concentrations would be
. . . .,

I
>

'

near 110 mimw em, per litar, /* akat 1156 of the applicable ntandard. Zinc
* / '

,

omeentrations would be near 4'100 anicrograms per liter, in excess of three times
:,i: .-

. Ph63.ycw hth'ds ide7h;dd Le eseceeded.
,

(Del-awarethe applicable'.stardard.
'

j/
,

Dahibit 55; Tr.' 1608-09,1612)'. Ter$1 colifona beetmela hivn bwn observed in
' /,

/'the Delaware near Point Pleasoni (DER Dchibit 2, p. 51) .
I

i - -
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G. Archeolcaical, Historical and Aesthetic Euencts at Point Pleasant
1

i- a. Archeology
i
j 114. The Department reviewed the Point Pleasant project and detennined |
;

i
i that it would not cause any adverse lopects upon the historioni and archeological

I
i resources of the aren GWL Euhibit 2 at 62).
4 '

j 115. An ash 15-11y stratified site exists in one aman section !
I

j of the Point Plassant project site, in the area between the canal and the Dela- |
! l

.! ware River (Iandis, W. 345) . This area omgrises appriatimately a 75 foot equare [
'

)
'

(Landis, Tr. 419). Otherwise, 95 percent of the total area of the Point Pleasant ;

i !

diversion project site is demold of significant cultural resources Geen !;
!

| Exhibit 1 at 6). [
: >

4' M6. Stratification is important boosune it enables ene to detensine i
'

;

3 the J. logy of the area's inhabitants (Iandis, R. 347-48) . However, not
i
i

i an stratified sites are archeologica11y significant (Landis, Tr. 384) . '

i
*

j M7. No conclusie s can be made as to the significanon of this sita

!,

until its material has been analysed (Iandis, W. 400) . !
:

{ H8. The Advisory Council on Ristorical Preservatim, the State Historic
'

i ,

Preservation Offloor, the Anur Corps of Bigineers and WWE home ettered into a
j

Mancrenden of Agramment for the conduct of an archno1T=1 survey of the Point !
.i

Plamment sitn and preservatie of any significant aridiso14=1 resources Geen f

i Behibit 18; Ford, 2. 2193 IER Dihibit 2 at 62).

119. Although the Department was not a direct par +4a4-it in the [
i

negotiation of this Muscrendan of Agremonit, the Anny Corps of Digineers pro- !
i ;
I aridad copies of materials pertinent to those MaaW to the Department. In !

o
its h t1G1 of M t3 Mitigative M to M g tibility of '

t

M Uk E Np
_ ,
"

|- the Departsunt revised tid draft Muncrenden of Agressent, which it found I
i t

! !

! -29-.
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Isufficient to preserve the integrity of any finds. 'Ihe Department therefore

conditioned the pemit it issued to NWRA upon ecmpliance with the Meacrandum

of Acceirant (Weston, Tr. '3'434-38; ?MRA Dchibit 18; DER D:hibit 2' at 62) .

120. .Pursuadt to the Memorandun of Aracirent, a praliminary archeological

investigaticn of the Point Pleasant project site was conducted by Gilbert Ccmnon-

wealth Aarn imtes, a professional archeological consulting finn retained by

NWRA (NWRA Exhibit 18 at 7; Landis, Tr. 340-41) .

121. The purpose of this initial survey was to determira whether any

archeologically significant area existed on the Point Pimant project site and,

it so, whether it should be excavated for ocinplete data recovery or preserved

in place (NWRA Exhibit 18 at 5-6; Landis, Tr. 415-16) .

122. Del-Aware's archeological witness worked four dafs in Ibvenber

1982 as a field worker for Gilhart Commwealth Associates, the archeological

cmsulting fim retained by IMRA for investigation of the Point Plment site

(fandis, Tr. 341-43) . He expressed his <pinial t. hat the Gilhart Caamonwealth

investigaticn was adequate for that purpose (Landis, Tr. 416) .-

123. The M=rrandum of Agreenent also provides that, once construction

begins, an archeologist cogetent in the mLM and sh of prehistcric

archeology will be staticned onsite to nonitor the excavatims and any arch >-
.

Irnical remains which might be enccnntered during the course of construction

(NWRA P2hihit 20 at 15; Landis, Tr. 400, 415, 430). Del-Aware's archeological-

witness agreed that these measures will r p ly p s ve the historic record

(Landis, Tr. 400-01) .'.

,

124. In a s ucf2iure wvved by the Pennsylvania State Historical

Preservation Officer, the archeologica11y sensitive area itself will not be

excavated at this time but will be preserved in place (NWRA Exhibit 18 at 6;

Landis, Tr. 402, 415). An access road will pass adjacent to tie archeologica11y

i -30-
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sensitive site, but no structure will be placed there. Measures have been

taken to chain off the site and prevent vehim1=r access (Landis, Tr. 401-03) .

A plastic cover will be plamri over the area and covered with earth (Landis,

Tr. 415, 432). ,

125. The naa=wes approved by the Pennsylvania His+orir-a1 Masetzn

t'e==4=sion will exclude large machinery fran the archeologically sensitive araa

(NWRA Exhibit 18 at 6; Landis, Tr. 424).

126. Caneiriaring the difficulties in obtaining adequate resources to
,

investigate the area, and ramem4*ing the possibility of intrusion by the activ-

ities of man, Del-Aware's archeological wit 21ess acknowledged that the investigation

of the Point Plaaaant area, undertaken as a direct result of the Point Plaamant

project, is a very worthy amewp14 =h=nt (Landis, Tr. 425-27) . By oantrast, the

activities of man have substantially destroyed the integrity of other portions

of the stratified area in the vicinity of the construction site. Even porticms

of the potenHally stratified area have been previously disturbed (NWRA Exhibit

1 at 4; Landis, Tr. 421) .

.

127. If the Point Planeant project were not going to be constructed,

there would be no oantrols in place to rvbect archeologinally sensitive areas,,

which would otherwise be as subject to disturbances and destruction as the
*

adjacent private swLy has'been (Iandis, Tr. 428) .
..

! b. L;l Lics
- \

128. A full set of drawings and artistic renderings showing Imrviemping

plans for the Point Plaaaant ptmping statial were subnitted by NWRA; these docu-

ments were reviewed by various DER perarmal during DER's evaluation of the
,

aesthetic inpacts of the project (Ford, Tr. 2135-38). These officials agreed

that construction of the project will not hann the Delaware division of the
'

Pennsylvania Canal aestheHeally and that the project is ccrupatible with the park
i

|
|

-31-
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and its functions (Westen, Tr. 2405-14). In so agreeing, DER officials again

relied (in part) on the above Mstorandtzn of kJreenent, which included require-

ments intended to minimize the aesthetic impact of the ptznping station cn Point

Plaanant (See Finding of Fact 136, infm) .

129. The Historic and Musetun N=i== inn and the Corps of Engineers also

reviewed the proposed ptmphouse, and found that it would have no adverse effect

cn the Point Plaacant historic district. In reaching this decision, the Corps

of Engineers concluded that the pumphcuse will be small, quiet, inconspicuous,

bailt of appropriate materials, and' carefully larvkcaped so as to blend in with

its surroundings (NWRA Exhibit 44; Tr. 2077; NWRA Exhibit 23.) On this basis,

the Department ocricluded that the project would have at most a very slight

aesthetic impact cn the surroundirig area (DER Exhibit 2 at 45) .

130. The NPC has required that any noise problens caused by the pump--

house must be mitigated (Westcm, Tr. 2420; NBC PID at 101) .

c. Historical and physical

131. Not cnly will the ccustruction of the Point Pleasant intake

cause no hann to the Canal (Cb:u.auler, Tr.1662; Nuss, Tr. 2020), but construc-

tien suc.=:dares and future maintenance requirenents will ensure that it will

be left in beLLer shape after constructicn is empleted than it. ia at this time

(Westcm, Tr. 2405; NWRA Exhibit 12 at 2; see Del-Aware Exhibits 59 and 60) .

Die easenent granted NWRA simply involves minor patch-up work (Oberdorfer, Tr.

1670). '

132. Breaches in the Delaware Caral have occurred dozens and maybe

hundreds of times, both man-made and naturally as the result of finevk (Oberdor-

fer, Tr. 1670). Through the 60-mile length of the Canal there are at least

127 water, sewer and other utility crossings, along with 135.public and private
.

bridges and culverts providing access and transport (NWRA Exhibit 12 at 2).
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133. Prior to the issuance of a constructicn pemit to the NWRA,

the U.S. Amy Corps of Engineers consulted with the Advisory Council cn Historic

Preservaticn and the State Historic Preservaticm Officer, pursuant to the

National Historic Preservation Act of 1966,16 U.S.C. SS470(f) and 470h-2(f),

to insure the protecticn of the historic and archeological raewees at Point

Pleasant, Bucks County. This cmsultaticn resulted in the signing of a "Mano-

rands of Agresnent" outliniry the measures to be taken by the NWRA to protect

and preserve these resources (NWRA Exhibit 18) .

134. The "I'==u.= dan of Atecu==it" outlines the measures to be taken
-

to svi.ect the Delaware Canal during cmstruction of the Point Pleasant project:

Any-required blasting is to be ocntrolled through r o tres es+=h14=hed by the

DER; during excavation, a qualified professional archeologist nust record cross

secticms and other informatim through appropriate puiug.ds and drawings;

following construction, the Canal and Canal towpath must be re=Lu ed to their-

original appearance in ccasultaticn with the State Historic Preservation Officer;

following construction, the Canal and Canal towpath banks nust be reshaped,

graded, sW and lanrWW to their r-=Lwhicn cxmtour including the

j p1-=nt of an ispervious clay liner; and, during ocnstruction, machinery dis-

tuaimird-s in the vicinity of the canal must be kept to a =4n4== (NHRA Exhibit

18, pp. 3-4).

135. Ramri upat the requirements 4W_ by the Manorande of Agree-
i
-

ment, the Dopeshit, after its- own independent review, concluded that the

w=Loction of the Point Pleasant Ptmpinc} Statial would have no adverse per-

manent inpact cn the Delaware Canal (Nuss, Tr. 2020; Del-Aware Exhibits 59 and

60; NWRA Exhibit 12).

| 136. To svwi. the Point Plaaaant Historic District, the I=:uusadan
i

| of Agreement required design plans and specificatims for the Point Planeant
!

!
I
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IPmping Statics and boundary fencing to be developed in consultaticn with the
;-

State Historic Preservaticn Officer, and to be approved prior to construction.

Additionally, a lar-1= aring plan, consistent with the existing natural setting

of the area, has to be devalW to minimize the. visual inpact of the punping

station and boundary fence (NWRA Exhibit 18, pp. 4-5) .

137. 'Ihe Department also ccmditioned permit approval-on !# IRA land-

scaping the Point Pleasant site with flora indigenous to the area (NWRA

Exhibit 11, Speial Candi~ tion K) .

H. Wetlands

138. Only a small area of wetlands ocntiguous to the Dalawam River,

wualmately 0.308 acres, will be affected by the Point P1mmant project. 'Ihis

area is about one-third of tM 0.93 acres of wetlands m the site. These wet-

lands are typical of many f1 Mad plain forests in m_whaa= tern Pennsylvania

(DER Exhibit 2 at 66) .

. 139. Based upcn the abundance of wetlands with similar characteristics

in southeastern Pennsylvania, the Department deb.uuined that the small wetland

area involved at Point Pleasant was not an "iwLuat wetland" within the meaning

of Secticm 105.17 of its regnia*4mm. Ncnetbalana, effort.s have been undertaken

to minimize and mitigate unavoidahla 1%u by the project, so that only 0.22

acres csf wetlands will be pemanently de=L.vfed by the placement of fill. The

mining 0.08 acres of affected wetlands will be'resto.cd to original grade!

and pre-ocmstruction cmditicms (CER Exhibit 2 at 66-67) .

140. Mr. Hershey, as witness for Friends of Branch Creek ("FBC") and

Del-Aware, identified at least 75 acres of wetlands cm the East Branch in'or

alcng the affected porticn of the stream, using guidalinen for idan&ification

Ea.wed by the Bucks County Planning Cr-i=sian, as well as other sources (Tr.

2895-2897).
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141. The Bucks County Planning Ccmmission has independently identified

wetland areas on the East. Branch, which are indicated as existing extensively

along the affected porticn of the stream. (FBC Exhibit 25, with supplements

required by the Examiner at Tr. 4182) . However, since the ^_pra11 ants did not

carry their burden of proving that the diachange would cause the East Branch to
'

overtop its banks or otherwise inundate any wetlands, there has been no demon-

strated effect en wetlands.

I. Alternatives

a. Scope

142. Alternatives to the Point Plaacant project considered by the

Department included those previously studied by DRBC and the Army Corps of

Engineers in the issuance of their r@i.ive permits for the project. Other

alternatives, suggested by magasantatives of Del-Aware and the Applicants,
'

were also studied (Westcm, Tr. 2452) .

143. Friends of Branch Creek took the position that purnping the water
'

for .imarick further downstrem, to a discharge point at Sa11arsv111e, would ber

an alternative to the s q M transport syst e involving discharge near

Elephant Road (Neill, Tr. 6) . The Dep=. Lait apparently did rot consider this -

alternative but there is no evidence that this alternative was pasanted to the

Department prior to the hearing.

144. The Dep=.6-st ocmsidered a great many altarnatives to the Point

Plaaaant project, but did not apacifically describe their various cambinations

and permutatims in the Envimmaital Assessment. Rather, the Envisummital

; Aaaaaament was designed primarily to represent the Department's unch.sizualing-

i

| of the basic optiens avai1=hle (Westen, Tr. 2451, 2472, 2479, 3524-25). Del-

Aware did not suggest to the Department at the April 14, 1982 meeting or any

[ other time any paz+4cn1=v ocznbination of alternatives it wished to have
t

i ocmsidered (westcm, Tr. 2452-53).
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145. '1he Department decided to devote a specific secticn in the
-

.

Envizcrunental Assessment to the diersicn of alternatives, after Del-Aware

broached the topic in the April 14, 1982 meeting (Ford, Tr.1924) .

146. '1he Department previously had perfonned a very deui1M review
.

of alternatives for public water supply systans and constzeptive use makeup

by other water users, as a part of the State Water Plan; this information

was included in the Dwhat's cmnihtien (PECO Exhibit 6 at 3; Weston,

Tr. 3457-58). Scme of this informaticn was updated for the specific purpose

of canpiling the Envirtmmental Assessment (Weston, Tr. 3641) . The State Water
,

Plan utilized a matrix w usch for evaluating alternatives for public water

supply systems and industrial em==-tive uses (Weston, Tr. 3468-69).

147. In additicn to reviewing the alternatives outlined in its Environ-

! mental A=-ament, the Department also examined the alternatives diem =M in

the DRBC Level B Study (NHRA Exhibit 25) and in the Merrill Creek Draft Envircn-

mental Inpact Statenent. The latter was a e i. prepared by the nal -=_re

River Basin Electrical Utilities Group, which exmined alternative reservoir

sites for ==hr water for various power plants, including Td= rick (Weston,

Tr. 3457).

148. The DRBC Ievel B Study is regarded by the Department as an

official recordation of the DRBC's rules and policy r==rding Basin management,'
-

which have the fcree and effect of a regulatica so far as water managenent by

the Department is ccncerned. DRBC w vval of the project under application

is a prerequisite to issuance of a permit by the Department (Weston, Tr. 3440-

42).;

149. After -irdng all the opticms frca the viewpoint of minimiwing
-

| envirtzmental iX-- i and ==vimiming cost effectiveness considerations under
I the State Water Plan, the Dw6.t detex2nined that (frun a lcmg-term planning

-36-
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standpoint) a ambined systen which integrated existing retail public water sup-

ply systems with a whola ula public water supply system, and also solved a

major industrial user's (PECO's) water managenent requirenents, made the most |

sense (Westm, Tr. 3440, 3494-95).

150. In reviewing the PEID pemits under the Dam Safety and Encroach-

ments Act, the Department cmsidered ccmpliance not cmly with its own regula-

tims under Chapter 105, but also with all other laws and regulaticms adminis-

tered by the Department and by the Delaware River Basin Ccmrissicn (Weston, Tr.

3440-42).

151. Any one of the pemits would have been denied if the Department's

review of the applicatim showed a violation of Chapter 105 of its regulations

(Westen, Tr. 2489-90).

152. After reviesing all the alternatives, the Department found the

Point Plaaant project to be the most reasonable regional soluticn to meet

the needs of Buc$ County, Montgomery County and Philadalphia Electric Ccapany

(Weston, Tr. 2604).

b. Groundwater

153. Conjunctive managenent is a term of art used by water resource

managers to mean the systematic joint devale-mt and use of ground and surface

| waters. Ccnjunctive management has been the thrust of the policy underlying the

State Water plan and the actims of the DRBC in past years. 'Ihe Point Plaaant

project is cne of the got.ci.ypical ccnjunctive water management projects, because

it represents a ground and surface water supply system for the region it serves

(Westcm, Tr. 2603) .

| 154. Both the Envircnnental Assessment and the State Water Plan assume

that groundwater in Bucks and Montgcmery Counties will continue to be used, and

further assume that in the more developed areas whose public water supply systems

:
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now rely en groundwater, ccmjunctive water use managenent will be utilized to

obtain additional water frcm surface supplies (Weston, Tr. 2453-54).
;

i 155. For the service area of the NWRA project, the cmbination of
||

i water supply alternatives conterplated by the Envirersnental A=aaaament and

authorized by the pamits m er1 is ccmsistent with a cxmtinuing use of

groundwater (which most of the retail systems in that area currently rely cm

almost exclusively) as part of a conjunctive management plan. -Under this plan, .
.

groundwater will be utilized with eriamantal water frm surface sources, in-
~

cluding numerous int-aacticms with other retail systans such as the Philadelphia

9hrhan Water Ccmpany and the City of Philadainhia (Weston, Tr. 2600-01; see-

NWRA 5%ihit 5 at 8,11, 33-34) .

156. Further devale==nt of groundwater as the exclusive source of
,

public water is not viable. This source is already highly stressed ard, as a

result, all of Mcntgcznery County and part of Bucks County is regulated by DRBC

as a groundwater svi.E::da:d area (DER Exhibit 2 at 25; NWRA Exhibit 5 at 4; Runkle,
|

Tr. 1184-85; see also 29 C.F.R. 5430) . For exanple, many of the water supply

systans in Central Bucks and ManLg=:u.y Counties relying en groundwater have

experienced difficulty in providing W=tte water supplies to their custczners

in recent years, even those years that were not in-ally dry. Moreover, this-

area is rapidly nrhan4*ing and can expect growing water si i-ge problens

(NNRA Exhibit 5 at 8,15).

157. The Na=h=iny Water Supply System area is located se minantly

within the groundwater runbid area designated by DRBC as a critical water
i

supply area (Runkle, Tr.1184-85) . ;

158. In aa-ing the groundwater alternative, the Dept examined

; the normal recharge rates of the formaticms underlying central Bucks and Mcmt-

j ganery Counties, m the asstaption that withdrawals could be allowed up to the
1
,
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annual recharge during a nomal year (no diammt for drought years was included).'

It then detemined how large an area would be required for groundwater with-

drawals to serve the rwada identified for the water supply porticn of the Point

Plaaaarit project; the Department did not look at the future needs of existing

users in the area. 'Ihe Department asstned that the area wherein new wells would

be developed would be restricted to its current level of groundwater withdrawal

or perhaps less (Weston, Tr. 2530-31, 3444-46, 3663-64).-

159. The Department also took into account DRBC's policy of avoiding

overdeval&t of =L.M groundwater areas in which a regional water supply
,

systen is available. This policy applies whether or not a par +1mlar well is

withdrawing or would withdraw in excess of the recharge rate. The purpose of

this policy is to ensure that grn_= wha _ ear exists not only to support the public

water supply, but also to support streams and other users in the area (Weston,

Tr. 3500-01) .
,

l'60. Even if withdrawal of groundwater does not exceed its rep 1=<= =nt

in an average recharge year or one in ten-year recharge period, cones of depression-

which are a car +4mlarly difficult problen in Triassic formations-will result.
,

'Ihere is a lika14W that nearby & -,-tic wells or wells located along the same

fracture traces will a==riance drawdown pr,hl- (Weston, Tr. 3465-66).

161. meaad on recharge rates, a groundwater systen would nave to be
,

i
I

spread over a very large region, i=d=.ing it 1, ?dcal. An addad disadvan-

tage is that a widaapread systen of wells would encourage further checkartv=M

devaler==rtt. (DER Exhibit 2 at 69-71, Neston, Tr. 2422-24, 2463-64, 2535-36,,

Runkle, Tr. 1078-80).

c. Conservation

162. Water conservation is not a viable Icng range alternative to the

| project h=casiaa even during severe drought cmditims, when people are most sensi-
|
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tive to shortages and the need to conserve, a savings of only 10-15% in average

total public water supply use has been achieved. Also, this rate of savings I

has proved not to be sustainable over a long (e.g., five-year) period. Ccmser-

vaticn therefore will not solve the 1cng-range Btrks-McnLpsy water supply

problen (DER Exhibit 2 at 68; Ford, Tr. 2205, 2265-67).
!

d. Iake Nockamixon '

163. Lake Nockanixcn was ocmsidered as an additional water supply

source for Limerick (Duncan, Tr. 770) . However, Iake Nockanixon was ocnstructed

for-and is dedicated to-recreaticnal uses up to the year 2000, and may not be ;{
used for other purposes until that time (Runkle, Tr. 1010, 1022; DER Exhibit 2

at 72-73).

164. In any event, the f eility would have to be redesigned and modified

before it could be used for water supply purposes. S - 4=1 legislative auttority

w:p. tid be nmix1 before water frun Lake Nock.amixon cJuld be sold (DER Exhibit
,

t 2 at 73-74). Moreover, the use of Lake Nockamixon for water supply purpcses

would render it unavailabla for energency use hi ocmtrolling the salinity front
during droughts (hWRA Exhibit 7).

e. Schuylkill River

165. Se questicm of alternative sources of cooling water for Limerick

has been extensively ccmsidered by other regulatdry agencies (Bayer, Tr. 3899-E) . |
.

IDuring the planning stage of this project, Pf00 d4='==ad with DRBC and the
|

t

Depiu6=::ut the possible use of water fran existing or gg---i reservoirs at
I

the Schuylkill and Delaware Rivers (Boyer, Tr. 3907-08). DRBC ocmsidered the

use of the Schuylk.tll River for Limerick in its 1973 Envisu-adal Inpact

Staumarit and 1980 Envitu.ui:mdal Asma=='artt, but concluded that the Schuylkill

could not aw the year-round constaptive withdrawals Limarick will require

(Boyer, Tr. 3899-E; Board Exhibit 4, Part III at 2-29) . In fact, the DRBC

-40-
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docket expressly provides that withdr==1a frm the Schuylkill River itself
,

are not pemitted when the flow at Pottstown is less than 530 cfs for cme unit

at Limerick and 560 cfs for two units, not counting augmentation frm storage

devp1rY=d and sponsored by the DRBC (PECD Exhibit 1 at 5; Weston, Tr. 2509) .

166. A PE00 request for use of an existing reservoir on the Schuylkill

River (or of the SchuylkillLitself) as PEDO's source of cooling water for '

,

Tinwrick would require further regulatory wwal by DRBC. In light of DRBC's

extensive consideration of alternatives in its 1973 EIS and 1980 Final Err / iron-

mental A==asan=nt, and its dar'i=im declining to recmsider its previous docket

orders, it is unlikaly that DRBC would approve any additicmal use of Schuylkill

water for Lin= rick (Boyer, Tr. 3899-D) .

167. Assuming arguendo DRBC tmld be willing to rarmaida the Schuylkill
i

alternatives it previously rejected as infeasible, the review process would be

time ccmstriing and potentially fraught with new objectives and objectors (Bcyer,,

'
s

Tr. 3899-D). Even if DRBC approved a Schuylkill River alternative, PE:D would

still have to go neck to the NRC for nodificaticm of itbs present cmstruction

pemit and, when issued, its operating license (Boyer, Tr. 389&D) .

168. The Depiu6.=d. likewise reviewed various alternatives in the

Schuylkill River Basin for cme unit, and found that no existing reservoir in that

basin has sufficient sw+ avai1=hla for use as a water source for r.imarick

Geston, Tr. 2367; Runkle, Tr. 858; PECO Exhibit 2, Section III at 3) .
i
|

f. Blue Marsh
:

1 16S. Amtmg the several Schuylkill River alternatives examined by the
.

Department was the Blue Marsh Reservoir, which is owned and operated by the Corps

: of Engineers under the guidance of the DRBC. The Department does not have regu-

latory juridtetion over Blue Marsh. Its entire operation and release sclwhilaa

| are under the jurisdictics of DRBC. Actual operation of the facility by the
1
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Corps of Ehgineers is coordinated by t.he DRBC. DRBC is regularly advised as to -

i

any changes in relaaaan, which require its con ~ m (Weston, Tr. 2282, 2285,
'

2527-28; Erickson, Tr. 1541; Runkle, Tr. 858, 1128-30). Of the storage in the

reservoir,14,620 acre-feet has been contracted to DRBC and is within its con-

trol. This is the total anount of water up to elevaticm 285 (Erickson, Tr.1543,

1568, 1571). The Department would oppose the allev-aticn of Blue Marsh water for
,

ILimerick (Weston, Tr. 3463).
i, ,

170. The Blue Marsh Reservoir is authorized by federal legislation
i

for flood ocntrol, recreaticm, water supply and water quality augmentaticn (Runkle,
iTr. 1130) . In fudle. -Te of these purprwa=, Ccngress allev-ated 8,000 acre feet-

*

I

in Blue Marsh for water supply sL.u.ge and 6,620 acre feet of storage for water i

quality augmer.taticm (Runkle, Tr. 875, 1112-13; Weston, Tr. 2518-19). An addit- ;
4

ianal 4,400 acre-feet are al1<v-ated for recreaticn sivicige (Erickson, Tr.1543) . -

171. To satisfy its water supply and water qu.nlity an;centation pur-
J poses, the pcol at Blue .%vsh unat be ruintained at an elevation of 285 feet

throughout the year (pear == cat pr.ol). During the summer, the pool nust be ;

maintained at an elevation of 290 feet for recreaticmal purposes, and at an
,

initial elevation of 285 feet in the winter and spring for flood control (Erickscn,

Tr. 1571-72). The pamanent pool is used ccmtinuously for recreation, even
.

though it is aamarked for other purprwa= as well (Runkle, Tr. 1131-32).

172\. Any chanc in the allev-ation of sL.u.ge at Blue Marsh would re-

quire an Act of Cc ws, which initially autbmizai the allev ations with refer-

ence to the x%L prepared by the U.S. Army Corps of Engineers (Runkle, Tr.1092,
| 1131; Westcm, Tr. 2519).

173. Western Berks Tbwnship has a 50-year allev-ation to withdraw water1

frtza the 8,000 acre feet in Blue Marsh authorized for water supply (Runkle, Tr.

1131). The required release for Western Berks Water Authority to the year 1989,
.
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which must be made at all times, is 9 cfs (Runkle, Tr. 922) . Frczn 1990 through

1999 this release increases to 13 cfs, and from 2000 thruagh 2009 to 18 cfs. After |
|
'

2010, it is set at 27 cfs (Erickson, Tr. 1572-73). When the Western Berks allo-

caticn reaches 14 cfs, it will require about 40 perant of the 8,000 acre feet

of water supply storage ocmtained in Blue Marsh (Runkle, Tr.1146) . '

174. Western Berks has top priority cn the Blue Marsh Reservoir water

supply storage W"* of its locaticm in the Tulpehacken watershed, which feeds

Blue Marsh (Runkle, Tr. 1141, 1146).

175. Water allocated to Western Berks has not been reallocated for

other downstream uses, on the theory that norvm==t.ive uses will return the

water to the Schuylkill River. The Department has never allocated the same

block of stus. age for two separate plu.p, nor even ocnsidered return flows as

an avni1able block of storage (Pa.mkle, Tr.1267) . The Department does not keep

records, nor is the.re any way it could keep track of, the return f1cus of '

Western Berks (kmkle, Tr. 1272-73).

176. In additica to the Western Berks release, another 40 cfs nust be

contincilly ro1W frun the Blue March Peservoir as a minimn ccmserw. tion

rata- for downstream equatic life in the Tulpehocken Creek (Runkle, Tr. 922-23,

1160; Erickscm, Tr. 1557-58). 'Ihis release must pass through the dam at all
,

i.

times, even during lw flow acrxiitions, but it has previously becm lowered during

periods of drought ==r.u.ge4;y (Runkle, Tr.1101; Erickscn,1545) . 'Ihe 40 cfs

| continuous minimum downstream ralaaw was developed by the Corps in coordination

with the Ccamonwealth of Pennsylvania, based on the 0 -10 flow of 'Atlpehocken7

Creek as reflected in the State Water Plan (Erickscm, Tr. 1552-55). A Q -107

flow is a low daily flow ccmputed fzun a seven ecnsecutive day flow which is so

far below average that its %tsi recurrence interval is ten years (Erickscu,

Tr. 1554-55) . Section 105.113(b) (1) of the Department's regulaticms states a

-4 3--
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for-la specifying the amount of water (in cfs per squma mile of the drainage

area of a dam structure) which must be ralacM as a minimum conservation measure
|

to protect aquatic life downstream (Runkle, Tr. 1102-03, 1105-06, 1111-13).
'

177. While the Department is consulted by DRBC with respect to changes

in the conservation release, the Department does not have authority to approve

or di=ar- nve the change (Weston, Tr. 2527-28).

178. In addition to the Western Berks usage, the water supply storage

in Blue Marsh has been ui-ilima for wingacy drawoffs during drought, e.g., in-

the 1980-81 drought, to control malinity in the Delaware Estuary (Runkle, Tr.1132) .

179, In 1977, Blue Marsh was cmsidered as a source of supply for two

units at Limerick, as part of the State Water Plan (Runkle, Tr. 861, 1133, 1137).

The Department also evaluated the possibility of using the Blue Marsh Reservoir

to provide the makeup cooling uater for one unit at r.imav4ck in respcnse to the

general suggesticms expressed by Del-Aware' (IED Exhibit 6 at 12; Runkle, Tr.

861-62, 1130-31, 1221; Wstan, Tr. 2367) .
i

180. The State Water Plan staff found that it would take five times

the amount of watcr supply su. age in Blue Me.rsh to sustain the 530 cfs flow

in the Schuylkill her one unit at r.imarick would have to withdraw frm the

river during the second and eighth worst years of remrd (Runkle, Tr. 914-15,

1120). This cale ilation did not include flows into the Blue Marsh Reservoir,

baran=e evaporation, mini == downstream r=1a==== and the Western Berks Water

Authority allmticn would use up the total inflow coming into the Reservoir

(Runkle, Tr. 915) . Additionally, this determination was based on a 27 cfs )
average use figure for one unit and did not make allowances for peak use

(Runkle, Tr. 938).

181. The Department detemined that flows frm the Schuylkill and
\

natural flows of the Perkicmen Creek would provide sufficient water for Limerick

|-44- '
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only 60 percent of the time, ard that the remaining 40 percent, i.e., for 146
.

J.

days, per year, would be supplied frcm the Point Pleasant diversion (DER Ex-

hibit 2 at 28; Runkle, Tr. 1152-57).

182. One cfs-day is equal to 2 acre-feet (Runkle, Tr.1151) . 'Ihere-,

i fore, u+iliming the flow value for one unit at r.inwrick of 32 cfs times 146

days yields 4,672 cfs-days, or 9,344 acre-feet of water si.us.ge r=caa==ry to-

meet the denands for even a single unit at Limerick (Runkle, Tr.1153) . The
1
1 figure would be double for two units (Runkle, Tr.1154) .

183.eIf one ignores the mininun flow requirements (of 530 cfs and

560 cfs) 45-:*i by the DRBC for withdrawals for r.in=r,'ck cn the Schuylkill,_

flows available fran the sku.ge c== ity at Blue Marsh would not, during the

second worst drought year of record, provide sufficient yield to meet the demands

! for cne trtit at Limerick at less than peak demand. '1he 4 000 cfs available fran,

tre 8,000 acre-fiet water supply storage ccuponent of Blue Marsh would just,

i

barely be enough to meet the average use at Limerick during such a drought
I period (Runkle, Tr. 964) . Blue Marsh would have capa::ity for cne unit at Limerick

even during drought periods if a portion of the block cf si.cAwe of 6,620 acre-
; -

'. feet wnidt has been dedicated for low flow water quality were used. I

| 184. Although the <Winitica of an intarha9in or interwatershed trans-

\ -

; fer varies, the transfer of water at Point Plaaaant fran the Delaware River to

the wa=h-iny and Perkicmen Creeks (both trihatary to the Delaware) does not

oanstitute an intarhnain transfer for purposes of the p._--:*1 Water Resources

Managenent Code or water managenent in the Ccmmonwealth (Weston, Tr. 3648-49);

transfer fran the nalmare to the Schuylkill is an interbasin transfer which,
,

'

pursuant to DER policy, requires that the Schuylkill's resou:xns have been

I thoroughly utilized.
| *
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-185. Since the Schuylkill sub-basin is very heavily allocated, all plans

for future water uses in the area rely solely upcm Blue Marsh inasitoch as there

.are no other storage projects being planned by ET C on the Schuylkill at this

time . (Westcm, Tr. 2661-62). 'Ihus, the only supply availahla in the future for

pihlit water suppliers and private users in that sub-basin is the remainder of

the Blue Marsh water supply storage (60 percent) left after the Western Berks

allocaticn (muskle, Tr.1170; Westcm, Tr. 2660-61).

1F Dedicaticn of Blue Marsh to Limerick means, as a practical

matter, that all other area users would be restricted to their current alloca-

tions with no capacity for expanatal (Weston, Tr. 2661; Runkle, Tr.1224) . 'Ihis
i

would outflict with' anticipated needs of pihlin water suppliers for Philadainhia,

Pottstown, Phoenixville and Norristown for additional withdrawals frcm the

Schuylkill River (Punkle, Tr.1169) . '

q 187. Aside frun future allu stions, al. Lowing withdrawals frun Blue

Marsh for even cme unit at Limerick wocId have an impact up'en downstream Schuyl-

kill River users. ' Die distance between Blue Mardt and Limerick is crie of the,

.

i arst heavily us:.<1 uu.Al=Bs of tM mect bewily used river's in L'n Ccrm22 wealth.
! '

There are a pohar of indastrial and mur.icipal int?kts between Philadalnhia'

and Limarick. These users would be deprived of any ocusurpt.ive water use al- .

.

lowed for r.4= rick frw Blue Marsh. Ibr exangle, 21 mgd for cme unit at
r.4, ri_,+ is roughly equivalent to 13 percent of the Q -10 fi m of W Schuylkill7,

at the Pottstown gauge; the Q _lo flw is the flw standard cu=L --ily used7

during investigations wa.=udng water quality at low flw. Accordingly, dimin-

ishing the flow of the Schuylkill by 21 mgd below Limerick would sui.,u.act a

substantial amount of the low flow, would impact users along the River, and would

also affect instream uses of the River, inalmiing westalmad assimilation (PRD
i

Exhibit 6 at 16-18; Westcm, Tr. 2669-70).
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188. '1he Depart: ment therefore again concluded-in the context of these ['
yn1=-that Blue Marsh is not a viable alternative to the Point Plamnt pumping

project for even one unit at Limerick, because of anticipated needs for populaticn .

i

growth and industrial expansicn within the Delaware River Basin (PHI) Exhibit j

|

6 at 16-18; Runkle, Tr.1162) .

189'. Even if there were sufficient water in Blue Marsh for one unit

at Limerick, DRBC would have to approve PE00's use of that water (Boyer, Tr.

3910-11). The Department does not have jurisdiction over non-potable supplies
1

of water allocation, just public water supplies. Any industrial water alloca-

ticn would therefore have to ccme frun DRBC (Runkle, Tr. 976) .

190. Allowing PKD to utili7e water frcm Blue Marsh, to provide

makeup cooling water for one unit at Limerick and to provide cxxnpensatory re-

leases at low flow periods frun Merrill Creek inte the Delaware River, would

not carisfy the conditions 'of PECO's docket at the DRBC (regarding Schuylkill

flows) (Westen, Tr. 2272-74). FirO's allmaticn fr=n DEBC is ccni).ticini suc.h

that it may not withdraw frun the Schuylkill River when the ficw at Pottstown,

ret irclwling flcs: frun ar.y DRJC spcDscrEd Storage, falls belcw 520 cfs (Westcm,

Tr. 2374).
,

'191. InLu.seLing the DRDC docket <'mimirris relevant to withdrawal of

Schuylkill River water by PKD for Limerick, the A"ev'iste Deputy Secretary for

Resources Managment, who is also the Alternative Delegate for the Cr=mwealth

of Pennsylvania to DRBC, ccncluded that DRBC prnMhly would not allow Blue Marsh

to be used for Limerick under those decisions (PECO Exhibit 6 at 18; Weston,

Tr. 2380). Significantly, the Alternative Delegate stated that the Depart-

ment and the Pennsylvania DRBC Cemiesicner would not support a ccmnitment to a

single user of a reservoir meant for an entire basin with 1.5 million people

(Westen, Tr. 3463) .
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g. Phi 1Malphia Shirhan

192. The availahility of water fran Philadelphia Sibirhan Water Cmpany

for Limerick was investigated in the State Water Plan (Runkle, Tr.1141) . Phila-

delphia 9b% Water Ccapany reservoirs have a mnhined 96.5 ugd yield. They

are currently supplying 77.5 agd and have a 17 ngd surplus (Runkle, Tr. 981-83) .

Tte frequency m which this yield figure is haaM is unknown. Therefore, Phila-

delphia 9hichan may not achtally have a surplus during droughts (Runkle, Tr. 984) .

193. It is projected that Phi 1Malphia Surburban will require 107.7
,

ngd by 1990 and 148.1 ngd by 2020 (Runkle, Tr.1142) . Even with the utilization

of the Green Lane Reservoir, its four other reservoirs and its existing wells,

Phi 1Malptia Suburban faces a yield deficiency of 13.5 ngd in 1990 and 54 ngd

in 2020. Thus it is not a lcmg-term source of water for Limerick (Runkle, Tr.

1142-43, 1166-67).

h. City of Philar'alphia
-

'

194. The Department also considered rerhrir.g the City of Pb41Maiphia's

allt'raticm and having PED take this water out at Fcd.i.si.cwn, but rejectal this

~ alternative h t'aa of the nature of the use. One unit at r.imovick requires a

constaptive water use in excess of 21 ngd. 'Ihe City of Pbi1Malphia's use of

its water is primarily rch.usunptive. Only ten percent is cons.ried; the remain-

der is return flow. Also, the sL.wi.G of the Schuylkill betwea. Fui.i Lam and

Phi 1Malkocmtains a pinhar of industrial and =mir4y_1 intakes, and is cme

of the most heavily used reaches in the Cmmonwealth. Those users would be

deprived of water constzned at Limerick. 'Ihe loss of this water would have. a

substantial inpact cm aquatic life, reecoaticm, users along the river and the

instrean uses of the river, incitwiing waste load assimilation (PECO Exhibit 6

at 6-12; Weston, Tr. 2669-70).
|

I
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i. Pipeline frcm Pb41=dalphia

195. The Department also considered diverting the Delaware River water

at Philadalphia rather than at Point Plaacant as an alternative to the project.

This alternative would cnly provide cooling water for Limerick. It determined

that a 30-mile pipeline with papage over an elevation differential of 450 feet

would be necessary. Ins *allaticm of this pipsline, three times the cabined

length of the Point Pleasant ombined tranamicaicn main and Perkicmen trans-

mission main, would entail intensive ccnstruction activities through heavily

populated areas at a cost aveaading 52 millicm dollars. It was also determined

that maintenance and rapair would be more difficult, and that operational costs

for transr.itting the water over a greater distance would necessarily be sub-

stantially higher. It was also determined that this alternative would not be

envitum sitally preferable, par *4cnlarly as regards Delaware River flow and sa-

linity intrusion (DER Dchibit 2 at 79-80) .

196. Derail-1 die ==4cm of the citernatives diewaed for the NGA ,! '

i.

portion cf the project is set forth in the Discussion, inf;u, and iwxrporated !'

herein by refe.reem. In sun, none of the propcsed alternatives were derionstratai

by the appelLmts to be faanihla, let alone superior to the Point Pleasant project.

J. Permittim Tracess

197. Peter Duncan was the Secretary of the Department in 1981-82. In

that capacity, he was ultimately respcmsible for the det - ? nation that an

Enviralmental Aaaaaamant should be prepared for the Point Plaa==nt project (Duncan,

Tr. 748-49) . On the basis of his belief that a single focus was needed to pull

all the par ====ry information together, Duncan assigned Timothy Westen to oversee .j

the actual preparation of the M= ament (PEDO Dchibit 6 at 2, Duncan, Tr. 751-52) .

Duncan assigned Westan lead responsibility for the Environmental Assessment in

view of his managerial experience and b A tuand in the Department, par *4c"1="ly

in the Division of Water Quality Management (Duncan, Tr. 751-52) .
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198. Duncan instructed William MiMandorf, Deputy Secretary of Environ-

mental Protection, to provide Westcn with the eury water quality information

(Duncan, Tr. 752). In return, MiMaxlorf delegated respco :4h41ity for coordin-

aticn with Westcn to Iacn Gonshor, Director of the Southeastarn Regional Envir-

amr.tal mat.icn Office, and Iouis Matr.1, Director of the Bureau of Water
Quality Management (MiMaxiorf, Tr. 794) .

199. Jack Ford, Chief, Eastern Secticn, Division of Waterways and

Stontwater Managment, was in charge of cmpiling the material for the Environ-

mental Assessment (Rehm, Tr.1675) . As such, he drafted many of the initial

sections and prepared the final sections deling with water conservaticn and

wetlands (Ford, Tr. 2140, 2202; Westcm, Tr. 2430). Other sectiem were supplied

by Steve Runkle, a hydraulic engineering sapervisor with the State Water Plan,

and John McSparran, Direc: tor of the Water Resources Managment Bureau (Runkle,

Tr. 822-25; Ford, Tr. 1981-84; Weston Tr. 2430) .:

200. In preparing the EnWmtal Assessment, the Depu.wmit cross-

checked the infomation supplied wi.th tne applicatims against informaticn already
in the Department (Fard, Tr. 1929, 2106-08).

201. As pennit coorlimtce, Westcn's duties were to ocordinate the

activities of an inwi iplinary staff involvity professionals frtra a number

of DER bureaus and offices (PIEO Exhibit 6 at 2).

202. In conducting its revirw of the Point Plaunt project, the
i

Department exanined and (to scme extent) relied upon ntanerous reviews, studies
,

|
'

and analyses per -d by DRBC, the Corps of Engineers and the Soil Conservatiat
n

Service of the U.S. Department of Agriculture.
In additicn to the several envircm- Ii

mental assessments and environmental impact statements prepared by these agencies,

the Department also reviewed and ratini upcn voltaninous d~=mts, studies, re-

ports and carments furnished by Pf00 and NWRA, as well as by other individuals
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and organizations munanting on the project (DER Exhibit 2 at 14-23; Ford, Tr.
4

2195; Weston, Tr. 2327).

203. With regard to the instant - aal, the Department reviewed a num-

ber of swi and other forms of su. @ 36nr.is furnished by &11=nts and

other opponents to the project (DER hhihit 2 at A-13 to A-15; Stipulation, Tr.
'

213; see Del-Aware Exhibits 4-17).
,

204. The Department was also gnirbri by the decision of the United

States District Court for the Eastern District of Pennsylvania, affirming
j
' DRBC's previous spprovals of the project in De7mme Fater Drergency Croup v.
!
'

Hansler, 536 F. Supp. 26 (E.D. Pa.1981), aff'd, 681 F.2d 805 (3d Cir.1982)

j (DER Exhibit 2 at 21-22) .

205. The % hat reviewed DRBC's dddition of the Li:nerick component

of the Point Pleasant project to the Cwal#nsive Plan, as set forth in DRBC
! Docket Nos. D-69-210 CP (March 29, 1973) (FKO Exhibit 1), D-69-210 CP (Final)

,

t

{ (Novunber 5,1975) and in DFBC Docket No. D-79-52 CP (February 18, 1981) (PE00
i
! E?ddhit 11) . In this ruJard, the Dwi.n==at #Werl DRBC's Final Enviu.w aial '

1 Lupact Statemer.t on the Pnint Pleasant Diversion Plan (1973) and its Final
I ,

Favim_ rwaantal Assessnent for the _ hah =a4ny Water Supply System (August 1980) ,

which r- n--- mied these ww.ls (DER Exhibit 2 at 17, 21, 28) .; _

; .
' 206. '!he Department also reviewed the record before the AEC (which re-

sulted in the issuance of the Final Envirarsnental Statenant (Novernhar 1973) re-

lated to Limerick), as well as the haaring record before the Atrznic Safety and

Licensing Board and the Appeal Board of the AEC on the issuance of construction

permits for Limerick in PhiZadeZphia FZectric Company (Timarick Generating Station,
i

! Unitt 1 and 2), IEP-74-44, 7 AEC 1098 '1974), aff'd AIAB-262,1 NRC 163 (1975),
,

aff*d sub nan. Enviromtental Coalition of Nuclear Pouer, et al. v. Nuclear
*

,

Regu!atory Corrmission, et al., No. 75-1421 (Novuunhar 12, 1975) (DER Exhibit 2

4 at 18, 19, 28).

i
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207. The Envircnnental Assessment was the primary daciaion dev'= ant
|

|for all the pemits on appa=1 issued by the Department. The entire inpact of j

the project was considered in connecticn with the issuance of each pemit (Weston,

Tr. 2298, 2484, 2489).

208. The Emrise ucutal Assessment prepared for the Point Plaa= ant

project is the first A==*=amant mlated for the issuance of dam and encroacn-

ment pemits under Chaptez 105 of the Department's regulations (Ford, Tr. 2200-

01) . Prior to the fall of 1982, envirmmental assessments were done on short

fom letters with informaticn supplied by the various Camenwealth agercies and

dapart:ments (Ford, Tr. 2202) .

209. On April 14, 1982, Department offir ial= met with Del-Aware repre-

sentatives and technical assistants for an entire day. The purpose of the

meeting was not to solicit the views of state agerries, whose opinions had other-

wise been sought through routine channels, but rather to ensure that tM dm#t

Envimm=ui.a1 Ama==mmt would fully address rel-Aware's 'ccocernr (Fo;d, Tr.

1924; Sigstedt, Tr. 216-17, 230-31; Weston, Tr. 2339, 2342-43).

210. At the April 14, 1982 meting, Del-brare subnittrx1 a milation
| of written objecticms to the Point PJaament project as weL' .m 13 docucwts setting

out its position cm the issues (Del-Aware Dchibit 18; Sigstedt, Tr. 215; StipJ-
Jation, Tr. 212-13) .

211. Various Department official = attended the April 14,'1982 meeting

and noted the i==== within their a3gnizance as d4 =<,===4 by Del-Aware's msnbers.

'Iheir respcmses to Del-Aware's omments were then provided to Ford, as the pri-

mary empiler of the Environmental Assessment (Ford, Tr. 1935-36).

212. Del-Aware's squ.cisealtatives met with Department W-sonnel with

regard to the project on a runnhar of other occasions, including one cer aaicn in

which Mr. Weston met with state legislators frcza the Point Plaa= ant area, their
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SUGARM AN, DENWORTH & HELLEGERS
ATTORN EYS AT L AW

ROBERT J. SUGARMAN #e TH rLoon. CEN ten PL AZ A SuivE 8 3S
B206 PENNSYLVANm AVENUE. N WJOANNE R. CENwCRTH 106 NORTH BROAD STREET

WASHINGTON. O. C. 20004
JOHN F. HELLEGERS PHILADELPHIA. PENNSYLVANIA 19107 iro,3 ,3,....o

ROSIN T. LOCKg (215)751 9733

" * * " ' " ^ * """'""'C*May 23, 1984 COUNSEL

== o ons+ tito sas ea.

Mr. Harold Denton-
Director Nuclear Regulation
Nuclear Regulatory Commission

Re: Del-AWARE 2.206 Petition

Dear Mr. Denton:

Enclosed please find a copy of my letter of today
to Ann Ilodgdon of the NRC staff.

The comments in this letter are equally pertinent
to your action of Del-AWARE 2.206 Petition, and I

respectfully request that you imemdiately modify and reopen
ycur decision in that petition and advise PECo of the need
to supple =ent its application to provide alternative sources
of supplemental cooling water, and esta*)lish procedures to.

deal with such amended application.

This is also request that you promptly inform the
Commission, which has your decision on the 2.206 Petition
undrar advisement, regarding your action, and the necersity
for reopening the 2.206 Petition under advisement, regarding
your action, and the necessity for reopening the 2.206'

Petitien, as well as supplementing the staff briefing.

Since the staff has been so repeatedly apprised of
the conditions, it is incredible that the staff could,

completely misstate the situation to the Commission. I
>

request copies of all staff papers relating to this briefing
to this Commission, insofar as they concern Limerick and/or
the supplemental cooling water for Limerick.

In its denial of the Petition under $2.206 on
April 25, as well as in its staff letter of April 25, and
the Board decision of April 23, the NRC staff contends that
if and when an application is made by PECo which reflects
use of a different sources of supplemental cooling water,
such amended application would be reviewed in the same
manner as the original application, proposing use of Point
Pleasant.
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- fir.. Ilarold Der ( n 2 ( May 23, 1984 I

Obvivuuly such review will take some amuun' of
time. Action by. the staff to cerrrence such review even if
it is arguably a contingency at this point, is nut only a
matter within the control uf the Commission, but also
directly relevent to the Commission's expressed concern fur
avoidance of delays. Indeed, differing . consideration of
alternatives, even though they might exist in the real
world, is precisely the purest case of licensing delay
unrelated to progress of contruction. It is as directly
violative of the Commission's expressed policy as any
possible action could be.

That this is not merely a theoretical or
speculative problem is highlight by tne staff's report to
the Commission that the applicant sechs low power operation
in 1984, while Point Pleasant could not be avail 5ble, even
if reccamenced promptly, prior to spring 1985.

1 In these circumstances, the ctaff's refusal to
undertake evaluation of alternatives at this time, in order
to prevent delays in the operation of Limerick, is arbitrary
and capricious in the classic sense, as well as a bias
application of Cummission's policies.

If not in fact designed to defer action until the
point where PECO can make the claim in local court that the
NRC cannot process alternatives fast enought to avoid delay,
it certainly' is determined upon with full knowledge of that
potential effect, .

In view of the seriousness of this matter, it
urgency, and the staffs inconsistent statements, I am taking
the liberty of bringing this letter to the attention of the
Commissioners and Chairman Bevill.

Sinc'erely ,

i v
Robert J. S glrman

/vc
Enclosure
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ocxtstituents and opponents of the project to discuss their concerns (Sigstedt, Tr.

217; Greenwood, Tr. 259).

213. Additionally, Representative Greenwood met with Mr. Runkle in

the simner of 1982, to review Schuylkill flows and the need for nal= =re River

water as a make-up source of cooling water for Limerick (G.h., Tr. 261-62).

State Representative Greenwood and Del-Aware's Praaid m t, Colleen Wells, subse-

quently reviewed this matter with Mr. Weston at a meeting on-July 19, 1982

(Greenwood, Tr. 268) . . Mr. Greenwood and Miss Wells d4 = i= sed several concerns

at this meeting, regarding Merrill Creek and the RJC decision on Unit 2 of

Limerick. They also diam ==ad the Blue Marsh Pa=rvoir as an alternative to
*

using n.1m.=re River water,'and raiaad various other f a=== (Greenwood, Tr.

270-72, 276, 297).

214. Another meeting, held cm August 17, 1982, was attended by Secre-

tary Duncan, State Representative Greenwood, Del-Aware's legal counsel and

another Del .Tware representative on these same subjects. They ab.so diam ==xl -

the potantial use of Iake Nocir=nivm as a supplemental flow auywrtatica source.

Secretary Duncan agreed to ocmsh5er tle points raiaad at the neeting (Greenwood,

Tr. 276-77, 291) .

'K. North Branch Flcus

215. While the additional pumpages into the North Branch Neshamirry

Creek may exceed the madim flows at the point of discharge, they are minor in

! <==riscn to the flows exhibited during storm events occurring every few years

(testimony of Dr. Dresnack, Tr. 4370) .

216. Based on Dr. Dresnack's independent analysis of the North Branch

Neshaniny Creek,the 1970 <-alm 1ations prepared by E. H. Bourquard are reasonable

and accurate (testimcny of Dr. Dresnack, Tr. 4481-85; DER Dchibit 2, Table 3;

NNRA Exhibit 55 and 56).
.
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217. Flows in the North S/anch Nashaminy Creek,!after the initiatim

of ptmpages fraa thei Brad &At BeFer i ,I 1116e omfiZEed to the stream bed and
,, ,, .

,,

will not cause avrarbanking (testinct y, of 6r. Dresnack, Tr. ,4345-4349) .
'''' , ni- . , .

.218. The ratio of peak' flows,td Ibig-term-average flows is primarily

a function of drainage armar,. an' drainarfo area increases, the"intio decreases.

Asaresult,ameanannualfloodd"280dfsattheNerv3iBranchNashaminyCreek5
'

/ ,

is omsidered reammable since"the drainage area is mly two square miles (NHRA
,

Exhibit 52, Testimony of Dr. Diesnack, Tr. 4364-69).
.

' ,

219. Using a M cain,e abGiario (no natural flow in the North Branch.

,

Neshaminy Creek), there will be angle in-b,ank vi_ty in the North Branch
.

I p.* .J

Neshaminy Creek to accume.iate,a macdann daily discharge of 48.8 mgd in the
i i :

_ ,

year 2010 (NNRA Exhibits 53 arut ~54.*' tnstimony of Dr.,Dresnack, Tr. 4377-84).*

/ , .

220. Depth changes cf no nure than 1.5 feet above natural conditionr

will occur in the k::rth Branch Neutatiny CrUnk'(tescimony of Dr. Dresnack,
,

W . 4345-49).
-'

?

221. Findings of Fact ,66'snd 87 aupre mean that'for a bare stream chan-
,

j nel ---- H of silty cimy loma c.nd sardy clay loam, a non-erosive diversion

velocity is 2 fps or less (Wi==ty of Dr. Dresnack, Tr. 4371-72; NKRA Exhibit
,

:

| 57); the -+diry f.uyure for water tr,sspcr-ting co11cid=1 silt in a finn
, ,

i i |

( loma channel is 3.5 fps (~-*i= wry of Dr. Dreecek, Tr. 4372; PS00 Exhibit 12) .
!

.
. o

| 222. Uring the ==w4== datlly discharge of 48.8 mgd in the year 2010,
'

< <
,

|
the diverted wetar'will exit the North Branch L.=ai==4r=1 Nein at a volcnity

: of ' ,,

; of 7.85 fps. M.vever, the proposed energy dissipator will redme the flow

velocity and the wecer divertad will enter the Branch Neehaminy Creek

channel at only 1.2 fps (WRA Exhi. bits 31 and 55, testimony of Dr. Dresnack,
' '

,
/,

_

Tr. 4348-92)., In taa year 2010, when conveying the average daily flow of 32.6
, - -

.

'

mgd G 4&m North Brancn Nashmeiny Creek, the flow velocity in the channel

will be 2.2 fpe and the stream depth will be 1.2 feet (testi:1artf of Dr. Dresnack, i

': ).
*

Tr. 4392-93).
. / ,

'

' e

-
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223. The mean velocity in the North Branch Neshaminy Creek after the

initiation of ptmpages frm the Bradshaw Reservoir will be 1 fps; maxinum velocity

will be 2.5 fps (testimony of Dr. Dresnack, Tr. 4345-49).

' 224. Lipacts to the North Branch Neshaminy Creek will be minimal be-

cause ptmpages fran the Delaware River will be inplarwnted graam11y during a

25 to 30-year time span. There will not be'a zero-to-maw ==-increase cm a daily>
-

or weekly basis, and mcnitoring in the early stages will help to eseah14=h flow

requirenents n=W for pare 4mla" water demand (testimony of Dr. Dresnack, Tr.

4395-96).

225. Tb assure proper operation of the relaaaa= frm the Bradshaw

Reservoir to the North Branch Neshaminy Creek, NHRA's operating plan requires

24 hour, 7 days per week monitoring of stream flows and weather conditicos.

NHRA will not continue ptmping during flood ocnditions (testinmy of Dr.' Dres-

nack, Tr. 4492-4493; DER Exhibit 2, p. 40) .
.

226. The amount of flow in the North Branch Nechaminy Creek will be

based en the daily water surply needs and en the desired stcrage and recrea-

ticw.1 vater level in Lake Galena (NNRA Exhibit 13, testinmy of Dr. Dresnack,

Tr. 4423-24, 4427) . I

227. '15e refilling of Lake Galena for stamer recreaticzial use will '

:
cm. in DrWr or January of each year. If natural inflows fzm Ncrth

Branch Neshaminy Creek to Lake Galena are considered inadequate, those inflew

will be supp1s==nted by diversions fIun the Delaware River. A plan of operation

will estah14=h Bradshaw Reservoir ptmpage rates, based on Lake Galena recreational

and stur..ge needs and cm drought consideraticms affecting the North Branch Nesham-

iny Creek (testimony of Dr. Dresnack, Tr. 4444-46; DER Exhibit 2, p. 10).
I 228. Although DER detenkined that the diversion of water into the
!

receiving streen, North Branch Neshaniny Creek, would have no adverse erosim
|

'
1 -55-
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inpacts, DER conditioned the permit issuance en permittee's continuous monitoring

for erosion in the receiving stream (testimony of Jackie Ford, Tr.1962; Dams

and Encroachnents Permit E2C 09-81, Spacial Condition "V") .

229. A seine sampling survey of the North Branch Neshaminy Creek, per-

fonned by NWRA's consulting biologist on April 17, 1983, found a very diverse

fish acanunity, typical of small h--ste streams in the Mid-Atlantic region

(testimony of Harold M. BW-, Tr. 3853-54) .

230. The North Branch Neshaminy Creek fish species are very aimilar

in ocuposition and relative aburdance to those found in the nal=_re River near

Point Plaaunt; but the nal=Lre River also has large game species (American

Shad, Blnahack Herring) not found in the North Branch Neshaminy Creek, because

the nal=_re has a larger volune of water and nere niches for fish to occupy

(testimxry of Harold M. Brundage, Tr. 3855-56).

231. 'Ibe North Branch Neshaminy is an intermittent stream, having dry

reaches and cena11 stagnant pools in the sunner. The nal=_re River purpages

wx11d increase the fish habitat (testimony of Harold M. Brundage, Tr. 3863-64;

testinony of Stephen Runkle, Tr. 856-57) .

232. Aquatic life in the North Branch Neshaminy Creek currently ex-

pariar- considerable changes in flow and aedimant, due to flamh rainfalls
'

| (testimony of Harold M. Brundage, Tr. 3855-57).

233. 'Ihe water quality Chapter 93 standards applir-ahle to the NcL.th

Branch are 4 h ir'al to those in the East Branch; thus the Findings above

regarding water quality impacts on the East Branch (Findings of Fact 103-113)

are im.w.e u.ated herein as though set forth at length.c
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III. DISCUSSION

A. PREN4BLE4

As the raadar has already discerned, having waded through or skinmed
,

over the more than two hundred findings of fact, this has been a ocznplex and
hotly contested case.

In order to get a handle cm the lamentably extensive

di==aien to follow, the first order of business is to daaeribe: (1) the

Point Pleasant project, and (2) the acticms of DER rs5= Ming that project which

gave rise to the at-la at the above docket.

1. Project Description--General

'Ibe description of the project which i=aadiately follows this paragraph

is frtm DER Exhibit 2, a Am==1t entitled Enviu madal Asca==r=mt ert and

Findings Point Pla===nt Water 9-ly Project, dated August 1982. It is appro-
i

priate to quote the Enviu..=4tal Assessment hacanaa this Am==nt sumarizes

the Department's reascming for taking each of the presently apmalad acticms, "

while simultaneously addressing each of the environnental i=== raiaad by the
at = 11=nts. 'Ihis is not a coincidence; the appellants in this case, a citizens

group known collectively as Del-Aware Unlimited, Inc., have been involved in DER'si

hiaim-making perma to an unusal degree. Representatives of =I - 11=nts

participated in an April 14, 1982 scoping meeting with top-level DER pw.mmel;

during this meeting, and thtoughout dozens of other ocntacts with DER officia1=,

appellants hal[=d DER u -L.oct the list of envimmadal issues to be crnaida'md.
I

To sane extent the Enviru1 mental A=maaarnant can be cmaidared the| napartment's-
answer to appellants' otmcerns.

'Ihe u.W Point Pleasant Project is an integraln

cmponent of the Neshaminy Water Supply System that is|

being inplemented by the Neshaminy Water Resources
Authority of Bucks County. 'D11s system would divert
water frun the Delaware River anainstem at Point Plamaantto (1) supplanent public water supplies in Bucks and
Montgttnery Counties, and (2) provide water, when rwadad, . 3

to the I.imerick Nuclear Generating Statica in Ismw-y g
County.

,

*
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The Point Plaaannt Ptmp Station would have an ulti-
mate capacity to divert 95 million gallons per day (ngd)
and lift water via a transmission main sane 2.4 miles
to the pw-J Bradshaw Reservoir. The Bradshaw Reser--

voir would serve as a holding and control structure.<

'I lis first aarynarit, fran the Point Plaamant Pung Station
to the Bradshaw Reservoir and Ptsp Station, would serva
as a joint factitty for Pbf1=dal 41a Electric &==ny!1
(PECO) and u =h=4_ny yhter Resources Authority (NHRA) .
It would be developed and operated by the MERA on behalf
of both project spcmsors.

In the second ====nt, the water dim ismi fran
iBradshaw Reservoir to the Neshminy Water Resources
!Authority water supply syste would be relaad into

a tranamh= ion main approximately one mile long to lthe North Branch Na=h=fny Creek, and then [would] flow
by gravity into and through Iake Galena to the North
Branch water treatment plant located in Chalfont,
Pennsylvania. After w ut.u. late treatment to meet
Fadaral and State drinking water standards, fini=had
water would be distrih_'*ad through several r - :==inet
mains to serve retail public water supply systams in
Bucks and MoniWy Counties serving over 50 nunici-
palities. These L= - ==in 1 facilities would be con-
structed and operated by NNRA.

!
,

The maximun amount of water to be pW fran the !nal==re River at Point Pleasant through Bradshaw Reser-
voir in the year 2010 for public water supply would be ;

49 mgd. Forty mgd ultimately would be picked up at the
Chalfont Water Treatment Plant. Ar==4==taly 4 ngd
would constitute evaporative and seepage 1naaaa, and 5

-

mgd would serve as strean flow augmentation in the
j N==h=4ny Creek to enhance fish and wildlife, in ac-

medanna with ralamaa scharinla= requested by the Penn-
sylvania Fish h4==4m and 45-:-l as conditions in ,

I
'

the Water Allocation Permit No. WIL-0978601 previouslyi===4 for the project by the napartment of Emrizon- t

; mental Paarwoes.
1

'Jhs Chalfont Treatment Plant would be built in
two ph====. The first, with 20 ngd capacity, would
serve innaritate water supply needs. A second phase
of 20 mgd would be addar1 bei eaa 1990 and 2000, as ;

projected demand requires.
.

In the third segment, a ==y4n=== of 46 mgd would
be planped fran the Bradshaw Reservoir via a trans-
=f ==+m main some 6.7 mila= to the East Branch Perki-
onen Creek. Mater relanami to the upper reaches of the
East Branch Pa*irvn=n Creek would flow by gravity in ~
the stream channel [ sane 22 mila=] to a diversion point,

;

|
near Grat=.fvul en the Perkinnart Creek, and hence via a |)

;
L-iruission main to the r 4== rick Nuclear Generating

|
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Staticm. This segment, including [the] Bradshaw Beser-
voir, transfer fei1ities to Perkicmen Creek, and ptmping.
facilities frun Perkicmen Creek to Limerick, would be
devueloped and operated by the P!'iladalnhia Electric Cm-
pany. (Reference should be made to Figure No. II-l a
schematic of the project also frm the Envia.um=:utal
Aaaa==nant which follows this page.)

' A. Point Pleasant Pung Station
4

'!he project site is located on the west bank of the
na1==_re River at a point near the M*harn limits of
the Village of Point Plaamant in Pltastead Township,
Bucks County, Pennsylvania. As noted in material sup-
plied by E.H. Bourquard A==rv-intes, Inc. , and in the
plans asarv-inted with Application No. 09-81, the sta-
ticn will be aw,.udant ely 80 feet 1mg by 45 feet wide
[by at least 15 feet] above finished grade and is to be
a reinforced concrete structure with architectural fea-
tures. . . [c=n=ing it to] . . .ra==nh1a a barn. 'lhe station
will house ptmps having a total "=tvecity of 95 mgd (147
cfs), si.2sr with related heating and ventilating,i

electrical, and instrumentatim and ocmtrol feilities.

(The statim will be visible frm the na1==m Canal
a/k/a Bmaavelt State Park.)

The intake for the pino statim is to cmsist of
an ===anhly of wedge wire screens which will be located
at a point own.unimately 245 feet stra==mrd of the bank .

and which wid. have an aw,.unimate mini == sn: v==.s of'

4 feet during low flow stages in the river. A total of
twenty-four (24) screens will be insta11ad in three
groups of eight screens each. 'Ihe screens will be 40
inches in diamater and maximan flow volevitics throughi

the screen slots will be aw utanately 0.5 faet per
second. 'lhe screens will be cleaned by both hydranlic
and air wash systems.

;

Each group of screens is to be u ..:= ismi by a 42
inch di=nater reinforced ocmcrete pipe to a gate well
to be located alcng the share line. Fran the gate well,
a 72-inch diamater reinforced cmcrete pipe will pass

| under the .nalamare Canal Obosevelt State Park)
; carrying water frm the well to the ptmp station.
, -

'
B. Ccubined L. e~ :==im Main

|
The mahinad i.,. :== inn main will deliver flow

frm the ptmp station to Bradshaw Beservoir and will
extend through a reach of aw,.wdmately 2.4 milan.
Based m the use of reinforced cmcrete pipe, the fl.rst
1600 feet of main that will traverse the steep river
valley slopes will be 66 inches in diameter with the
r===indar being a 60 inch diameter pipe.
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! Figure No. II-1 '
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C. Bradshaw Reservoir
!

The Bradshaw Reservoir (Application No. D09-181) will
serve as the point of disc:1arge for the water pmped through
the ocnbined transmission main. The reservoir win be
structured on the drainage divide between the North Branch
Nesh miny Creek and the South Branch ( h* ,Run. The
embankment win consist of - .s ted e .G==.u dikes fonned

,

ifrca material excavated at the site. 'Ibese dikes win '

vary in height frra 5 feet to 23 feet and will form a
square reservoir about 900 feet on a side. Operating
r== ity of the reservoir win be w :==taly 70
mt11 ton gallcms (215 acre-feet). The reservoir win

-

have no drainage area fesding it except for the actual
<

water surface of 18.8 acres.

D. North Branch Trapani=aion Main

The North Branch Tran=4==icm Main will delivera ==v4== of 49 mgd by gravity flow frcm Bradshaw Reser-
voir to the upper reaches of the North Branch Neshminy
Creek,frca which point the flow will be via the stream
ed==taly 4 mila= to Iake Galena and then on to
the North Branch treatment plant. The main is to be
a 42 inch dian=ter pipe ha=arl on the use of reinforced
concrete pipe and will be w vaimately one mile in
length. At the point of discharge on the North Branch,
an energy dissipator and risaw l channel are to bee '

ins +=11ad to rarha flow valmities and guard against
erosion as the flow is discharged into the stream.

.

The maxima flow added to the channel win be 49 mgd1 or 76 cfs.
;
|

E. Perkimen D " :==4m Main.

! 1he Perkicmen Trar=i==4m Main which otsinects
Bradshaw Reservoir with the East Branch Perkicznen Creek

l

will convey water via a 42 inch dimnater pipe a dis- !

tance of approximately 6.7 milaa alcmg an existing 1!

i gas pfp=1+w right-of-way to the upper reaches of the
| East Branch Perktanssi Creek. At the point of discharge,

art energy d+=4+kac would be ==Locted to reduce i
'

erosion of the stream bed arx1 strean banks.
'

A ana11
m .=ci.ing spur channel dug pm. g imlar to the stream
channel is also included.in the energy dissipator design.
She water would travel 22.2 stream miles via open chan-'

nel conveyance to be picked up via withdrawal fa< ilities
located near Grat=.fuui, Pennsylvania, for eventual use

i

I

1 at the Lh.w i d Nuclear Generating Plant.

F. Operating Plan

This assigrmient is based on plans of operation for the
various alments of the Point Pleasant project as outlined i

in the applications and in conditions lEW on project I
!
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operations by regulatory decisions and permits issued by
ithe Delaware River Basin Ccmnission, the Department and

the Army Corps of Engineers.
,

'

|

Public Water Supply Operations

Public Water supply withdrawals for the Neshaminy
m ter Supply System involve a aa? w e= of diversions
from a series of sources. The withdrawal plan approved
by the Department as part of the Water Allocation Permit
No. NA-0978601 involves the fonowing ottler'of operations,
as naadad, to serve public water m.ipply danands in the
service area:

(1) Withdrawals frm the natural flow of Pine Run,
up to 10 mgd (subject to minimum flow require-
ments in the North Branch Neshaniny Creek below
the Chalfcmt Treatment Plant, daar7ibed below).

(2) Withdrawals frm the natural flows of the North
Branch Neshaminy Creek, up to 15 ngd (subject
to mini == flow reg.tizmments in the North Branch
Nenh=iny Creek below the Chalfont Treatment
Plant, described below) .

(3) Withdr= ale frm releases to the North Branch
Neshaminy Creek frm storage in Lake calana
(subject to the Iake Galena operating plan, -

daar ibed below) .

(4) Withdrawals frm the Delaware River up to 49.8
mgd (subject to cmditions in--y * 1 in DRBC
Docket No. IHi5-76 CP(8) .

The total withdrawal of Chalfont, frm natural or
augmented flows, may not exceed 40 ngd. These withdr==1=
are cmdttioned upon main 64ning a ocntinuous mininun flow
in the North Branch Neshaminy Creek below the Chalfont
Treatment Plant of 5.3 mgd from March 1 to June 15 of each
year, and 2.73 mgd frm June 16 through February.

cooling Nater Operations

Withdrawals to serve consunptive cooling water require-
ments at the Limerick Nuclear Generating Station similarly
involve a sequence of diversions. The average rates of
consumptive use for cooling are 17.5 mgd for one power plant
unit operating, and 35 ngd for two units. Maxinun ecnsunp-
tive use rates are 21.3 ngd for cme unit operating, and42 mgd for two units.

Depending on actual cooling water demand at Limerick0=aa on electric generating demand and several technical
factors), withdrawals will be made in the following order:
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SUGARM AN, DENWORTH & H ELLEGERS
ATTORN EYS AT LAW

ROBERT J. SUGARMAN .eTH floor. CENTER RLAZA svart sJs

JOANNE R. OENWORTH 108 NORTH BROAD STREET 12Cl *ENNSYLVANIA AVENUE N.W.

JOHN F. H ELLEG ERS PHILADELPHIA. PENNSYLVANIA 19107 a y y so

ROBIN T. LOCKE (215)7,58-9733

ROBERT RAYMOND ELLIOTT. P. C.*
CouN$rL

*no neef tto ese pa.

July 13, 1954

Mr. Harold Denton
Director
Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Dear Mr. Denton:

In light of your response to my letter of May 23, 1984,
I would like to have you treat that letter and this letter as a
new petition under 10 CFR 2.206. Accordingly, I request that you
consider my May 23, 1984 letter, as a 2.206 petition, which this
letter will supplement. -

On June 18, 1984, the Pennsylvania Environmental Hear-
ing Board held that the PECo discharge into the East Branch
Perkiomen Creek would require compliance with water quality
standards. Bucks County's engineers have determined that this
would require a sewage treatment plant in order to remove the
heavy metals contained in the Delaware River water, and other
pollutants, and that the timeframe to provide such a system would
be three to five years.

On June 22, 1984, the Pennsylvania PUC indefinitely
postponed a decision on PECo's request for permission to build
the Bradshaw Reservoir and pump station, a necessary portion of
the proposed diversion, because of the EHB decision.

Copies of the Environmental Hearing Board decision and
the PUC order are enclosed.

On July 6, 1984, the Pennsylvania PUC adopted a resolu-
tion establishing a new investigation into Limerick Unit II, and
in that order, required that the Philadelphia Electric Company

i show cause why the completion of Limerick Nuclear Generating
'

Station, Unit II, would be in the public interest. A copy of PUC
'

Motion is enclosed.

This combination of circumstances, along with those
previously asserted by Del-AWARE in its previous 2.206 proceed-

8407190341 840713 s'COh
PDR ADOCX 05000352 '<'
O PDR \.

'Q
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(1) Withdramls tztm the Schuylkill River, (Sub-
ject to conditions described below);

'

(2) Withdrawals frcm the natural flow of the
Perkicznen Creek at Graterford (subject to

; conditions described below);

(3) Withdrawals frca the na1=are River (sub-,

. ject to conditions described below) .

. Each of these withdramla is subject to limitations'
designed to rubict water quality, in-strean and down-
strean uses. Withdr==1= fran the Schuylkill River are

. limited by the following conditions: (i) flows (not
; including flow augmentations frtzn DRBC-sponsored pro-

jects) measured at the Pottstown gauge nust exceed 342
ngd (530 cfs) with one power plant unit in operation
and 362 mgd (560 cfs) with tm units in operation;
and (ii) no withdrawals may be made when water tc=W-

i atures in the Schuylkill ha %.,r.4== rick w 15'C,
except during April, May and June when the flow mea-,

| sured at the Pottstown gauge is in excess of 1158 ngd
(1791 cfs).

,

Natural flows of the Perkicman Creek may be used for
cooling water only when creek flows measured at the4

Gra^uu fvu.1 gauge exceed 116 ngd (180 cfs) with one unit-

,

in operatimi and 136 ngd (210 cfs) with two units in.

operation. 'Jhis canditics assures that natural flows4

below Graterford will not be ranimwi by withdrawals'
when flows fall below the long-term median flow of 97
mgd (150 cfs) .

Conditions intnaal by DEBC further require that a
mininnan flow of 27 cfs (17.4 mgd) be ==in+=inar1 in the

*

East Branch Perkirnan Creek at a gauge to be located at
i Bucks Ibad thraM fran Bradshaw Reservoir to the
4 East Branch and ending when purping is no longer re-

quired for operation of the r.4-.rir4r plant. For the.

runninder of the year, a mininnan flow of ,10 cfs (6.5
| mgd) must be maintained in~the East Branch.
,

Diversions from the nal-re River for cx3oling
; water purpcses are prohibited when such withdrawals

would reduce river flow measured at the Trenton gauge
below 3000 cfs (1940 mgd). Men River flows fall-

below 3000 cfs at Trenton, cooling water diversions
fran the Delaware naast be curtailari, or carpensated
by releases made fran upstream 6' .--Je for suchu -
purposes.,

;
'

: -
Iaka Galena operations .

'

Iake Galena is a na21tiple purpose facility, serving
water supply, flood control and recreation purposes. rihe

;
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operational plan for this facility was previously developedi

and approvec at tile time Lake Galena was designed and con-
structed. In so far as Lake Galena operations affect the
operations of the Neshaminy Water Supply Systen, the fol-

i lowing operating pm /ers and n. -wbres apply.i

Lake Galena is and will be operated to achieve and4

sustain a recreation pool at elevatica 321.7 feet ML-

throughout the recreation season, between leennrial Day and
Labor Day. ' mis recreation pool will be maiemined, with
minor fluctuations between elevations 320.7 and 321.7 feet
through the recreation seman. The zme of one foot at

; pool elevatica 320.7-321.7 feet MEL involves wwd.-
mately 60 millian gallons of sku.ge, which may be '

,

: utilized to control reservoir inflow and relaaaae for
water supply and cxmservatim purpnaaa without affecting;

j recreation uses.

| During the recreatica aaaam, ralaa== fran the Iake
to meet conservatim release requirunents and water supply
needs, if not fully replaced by inflow to the Lake fran;

!

natural flows of the North Branch Nashrainy Creek, will
be made up by diversions of water from the Delaware
River.

'
i

j Following the ocnclusion of the recreation season,
i starting at pool elevation 321.7 feet ML, Iake levels
i will be IM M by conservation releases and relaaaaa

for water supply needs, on an "as needed" basis, drawing
Lake levels down no further than the ocnservation pool

- elevation of 302.1 feet MEL. 'me total eL we between
-

,

the recreaticm and conservation pool elevations is 1.63
; hillim gallms. nar=== of this voltane of storage,'

annual dr=*=ns during nost years are not - -s--i d to
lower stu.g. to the omservation pool level.:

P=1aa - will be made, in any event, to draw down
Iake Galena by at least 10 feet below the recreatica
pool elevation (e.g., to elevation 311.7 feet MSL or
below) each year, and to sustain such lower elevation,

1
-

through cme or more freezing periods, as a means of
reta: ding the growth of algae in the Lake.

amfilling of Iake Galena will ommence in the
period of mid-narw*=r through January (followiry the
freeze periods described above). asfilling will rely i

I to the -4== extent possible on natural inflows to
the Iake fran the North Branch. At each point through
the winter , ing Lofilling process, natural inflows
will be monitored and evaluated. If natural inflows
are projected to be inadequate 20. reach the r m H m
pool elevation of 321.7 feet EL by the start of the
recreation saaecm, natural flows of the North Branch
Nashaniny will be supplananted by ptmping from the
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j: . Delm.=re River. If such supplanental withdrawals are
2 required to refill Lake Galena, they will be projected
: as far in advance as possible and spread over the maxi-

namt raster of days, in order to rarha the amant of )
the required daily withdrawal fran the nelm.ere and )

: minimize flow var 4=*4== in the North Branch Nashaminy
i

creek above the Lake. (Q:nsistent with conditions (s) !

of DEWC Docket IHi5-76 CP(8), NNER as operatz of l
IIake Galena will sutait to DER fz review and own.vval

a r ugu 1 initial r ue u ,1 and plan f e projecting
inflow / refill requirunants, to be refined an the basis ~* "

of the first five years of P=nr= wi*h the system.)
! ..

.

Pennsylvania Den Safety and Encroachnents Permit
No. 9-169 previously issued for Iake Galena requires.

a mini == conservatiat release of 1.5 ngd fran the dam,;

or equal to the inflow to the Iake if less than 1.5
.' ngd. Die conservation ralaaaa is made by a fixed orifice

set in the dam, providing an essentially uncontrolled
ralaaaa of 1.5 ngd at all times.

.

i Bradshaw Reservoir Operations
t.

| Bradshaw Reservoir is designed to be operated essentially |
as a control structure, within the system, controlling,

i the ralaaaa and dis + rib #4m of water diverted fran the
n.1=.=re into the Perkianen and Neshaminy watersheds. Of
the reservoir's total operating capacity ~ of 70 millim
g=11ma, 46 =4114m gallons will be held in reserve for -

energency shu.=je (this sL -g. is equivalent to one day's
,

use z emergency shutdown .W.ts at Limerick) . Six'

I million a=11mm is assigned for silt bi414= and counted . t

! as " dead eLn.-g.". Sie runnining 18 =4114m gallma,
| stored in the top three feet of the r vvir, will pro-
! vide operating capacity.
:

} Ptsping rates at Peint Pleasant will be triggered
; by 6h .j. elevation ct==., . at Bradshaw, As ralaaaan-

.

| .are ande to the North Branch Noahaniny fa patin water
supply needs, z to the East Branch Perkianen fz cooling

;water requirements, elevations will lower in Bradshow..

i) As storage falls within the three foot operating range, '

j 1, 2, 3 and 4 pungs at Point Pleasant will be triggered .

! in sequence, and turned off in sequeres as elevations
i in Bredshaw rise. 211s pattern =rvbwates flow fluctu-

*

. ations in.the nalm.are River and provides more efficient
!

i?*1 + >=+im of the ptops. 211s type of ==r-ne=ri oper-
! ation is typical of water systems, and essentially the
| same as used by pihlic water supplies which trigger well l
i cy.,,.t.icns based on water Invels in a ska..,e tank.

i

| i
! '

|
\

.
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Daily Operations
,

Unlike operating plans for large Federal multipurpose
| projects, or typical flood ocntrol projects. (which follow
. operating curves in cdjusting m.u..fi and r=1aaaa rates),
j the Point Pleasant operating plan is geared to daily oper-
; ations and ocmstant adjustments, based on the operating
j parameters and conditions described above. ' mis fann of

operating plan is typical of water supply .gnstem operaticms.
1 It is designed to make mawin== efficient use of all

scuroes, while maving re.un..w and flow and mitigating;

any potential env11.u :=1 effects..,

Operation of the Neshaniny Mater Supply System, .fol-
lowing the operating plan's parameters and conditions,,

will be conducted on a daily basis. There will be an
instrunentation systan mi-ciing the Chalfont Treatment
Plant with Iake Galena, Bradshaw Reservoir and Point,

! Pleasant Punping Station. Data will be inunarliately
available to the Plant operators on flows fran Lake

; Galena, the water level in Iake Galena, flows fran
j Bradshaw Reservoir, the water level in Bradhnaw Reser-
i voir and the operation of the purps at Point Plaamant.
} Treatment Plant persminal will operate the ocntrol gates
j which r=lamaa water fran Iake Galena and fran Bradshaw
! Reservoir. To aliminate any shock effect cm North Branch
i aquatic biota,. all r=1aaaaa will be started at a low
. rate and incraaaari gr=^=11y to the act=^$1=ri rate, and "

! any adjustments in daily releases will be done ar=^=11y.
I The Plant production on a par &im1=r day will be'

scharblari on the prior day on the basis of the aneir ipated
i water needs of the service areas. As part of the p. -4,

natural flow takings fran Pine Run and fran the North Brancit3

j will be estimated on the basis of projected strean flows'

and climatic caiditions, and any r=r====7 r=1aaaaa fran
Iake Galena will be set up. If the estimates show that

j, n=1=== River water will be needed, this will also be
-

scb=Ai1=ri. *. - -

' *

During the day adji .ts will be made in the release
fran IAka Galena to ocupensate for any change fran antici-

; pated water needs. 'me travel time for a r=1aaaa fran Iake i

j Galena to reach the Plant is about three hours. D=1aaaaa'

frun BradsharReservoir take about five hours to reach
! Lake Galena.
.

<
(

Operations for cooling water will similarly be ad-
i justed on a daily basis.

i

! n=1-e River Withdrawals |
i i

|
'

Mk
j of Delaware River water needed under the proposed operating

' *
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plan. This program utilizes flow records of Neshaminy
Creek at Lar.g s rat, Pennsylvania to develop flows of
Pine Run at the intake and of the North Branch into4

Iake Galena and at the intake. Account is then taken
of Treatment Plant production, minian flow releases
at the intakes and fran Iake Galena, water level ele-
vation and water storage in Iake Galena, evaporation
fran Lake Galena and cooling water needs at Limerick, -
in order to determine the volune of water naarbwi daily
frc n the Delaware River. Three different sets of stream
flow conditions were examined in this program: a wet
year, an average year, and a dry year. The estimated
monthly withdrawals, with average stream flow conditions,

} to provide for projected water needs of the years
1985, 1990, and 2000 are shown in Table 1, originally
prepared by E.H. Bourquard Associates, Inc.

I Table 1
PROJECTED DELAWARE RIVER WITHDRAWALS,

! (Average Stream Flow Year)
<

Month Water Supply With- Cool. Water Total Withdrawals, MG
of drawals in MG in: Withdrawal from Delaware River

Year 1985 1990 - 2000 in MG 1985 1990 2000

; January 0 0 0 220 220 220 220

February 0 0 0 199 199 199 199., ,

March 0. 0 10 220 220 220 230;

April 0 30 90 213 213 243 303,

! May 101 205 370 220 321 425 590
June 203 400 740 1,205 1,408 1,805 1,945,

July 289 470 685 1,265 1,554 1,735 1,950
) ' August 277 455 670 1,258 1,535 1,713 1,928

) Se'ptember 0 0 '0 1,178 1,178 1,178 1,178

October 0 0 25 1,149 1,149 1,149 1,174
November 0 0 30 213 213 213 243;

December 0 0 20 220 220 220 240

i Annual 870 1,560 2,640 7,560 8,430 9,120 10,200
s

|

|! NCrrE: The above withdrawals provide for 5.3/2.73 mad
|

miniman flow releases in the North Branch and
.

a 6.5 mgd mininn flow release in the East
i Branch, and include a 10% allowance for possible

losses in transit.
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The 10% allowance for possible losses in transit
includes an allowance for channel storage, travel time,
scheduling and evaporation. Because the natural streams
being utilized during the pumping procedure are not uni-
fom throughout the entire systs, sme of the " released"
water will reach the water intake ahead of time and not
be withdrawn, or sme of the water will lag behind the
withdrawal period and not be needed. In either case,
the water is " lost" to the public water supply syst s
and will han== part of the stream flow downstrean of
the intake. Because of the expenses involved with
paping, the progra will be refined once actual con-
ditions have been observed to minimize these losses.

It should be noted that this program and the re-
sults it mized in Table No. 1 are a result of a simu-
lated " typical" average stream flow year. If the entire
Point Pleasant Project is approved, the program will
be adjusted to reflect actual conditions - not simply
typical enes.

'1he cooling water withdrawals shown in Table 1
are frm an Envirorynental Report Operating License,
prepared by Philadainhia Electric Ccmpany (PED) for
the Limerick Staticn. Again, these are estimated
withdrawals based on weekly mean flows of (1) daily
Perkicmen Creek flows at Graterford, (2) daily Schuylkill
River flows and tatperatures at Pottstown, and (3) *

hourly meterology frcm the ICS tower at the Station,
during the period 1974-1977.

Dnergency Operations

During drought and other water supply energencies,,

withdrawals and operations for both public water supply
and cooling water purposes are subject to modification
or suspension, as directed by the Delaware River Basin
ce==1ssion pursuant to Article 10 of the Delaware Ccm-.

pact, or by the Pennsylvania Department of Environnental
Resources and Pennsylvania Dnergency Management Agency

i pursuant to state statute.

i

1

!

I

1 1
-

I
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2. Presently Appealed Actions

'Ihe appeals presently before the Board have been very briefly' described

in the Procedural Statment opening this adjudication. Additional details of

these presently appealed actions are as follows.

Applications for permits for the structures necessary to divert and

rel - the water of the Delaware were filed by NWRA and PBCO in 1981 and early

1982. In additicm, NWRA requested DER to certify to the Corps of Engineers

pursuant to S401 of the Federal Clean Water Act that construction of the intake

in the Delaware and realigment of the channel of Pine Run (a tributary t3 the

Neshminy Creek) would not permanently violate state water quality standards.

The Departnent conducted a very thorough and wide-rauJ ng review andi

analysis of the possible environmental effects of the proposed project and its

other harms and benefits. It then stmmarized its review in DER Exhibit 2, the

Envirmmental Assessment Rhport frce which we have quoted at length imediately

supm. In Septa =amr 1982, DER issued the S401 certification and the following

permits pursuant to the De Safety and Encroachnents Act, 32 P.S. S693.1 et seq. ,

the Flood Plain Managment Act, 32 P.S. S679.101 et seq. and the Clean Streams

taw, 35 P.S. S691.1 et seq.:4

Permit No. DC 09-81 to NWRA for the water intake
structure in the Delaware River, an intake conduit

-

crossing the Delaware Canal, a water main crossing
Hickory Creek and an energy dissipator and outlet
channel in the North Branch;

Permit No. DC 09-51 to PEC) for a water main cross-
ing various streams in Pitustead and Bedminister
Townships, Bucks County;

.

Permit No. DC 09-77 to PEDO for an outfall struc-
i

ture, energy dissipator and channel stabilization
in the East Branch; and

Permit No. Dam 09-181 to PEDO for the Bradshaw De
and Reservoir. *

,
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The certificaticn and the pemits were appealed. Besides taking these

appealed-fzun acticns (which will be analyzed below) the Department took another

action which is before us cm appeal, viz., the issuance of a letter dated June 22,

1982 frcan DER official Richard L. Hinkle to counsel for WRA, and also to counsel

for the instant appellants, infoming NWHA that no NPDES pemit would be required

for the release of water by NWRA to the North Branch. This detemination was

appealed by Del-Aware Unlimited, Inc. and docketed at Docket No. 82-177-M.

3. Previous Related Actions

It is very important for a proper perspective to note that the above

actions are only the most recent of a nultitude of official actions of various

administrative agencies regarding aspects of the Point Plaaant Project. We

again quote frcan DER Exhibit 2:

DER and DRBC Reviews

The basic Point Pleasant-Neshaminy Water Supply
Project resulted frcm the 1966 Water Resources Study -
Neshaminy Creek Basin, Pennsylvania (Pennsylvania Water
Resources Bulletin No. 2), a joint report prepared by
the Pennsylvania Department of Forests and Waters (now
Department of Environmental Resources), the Soil Ccn-
servaticn Service of the U.S. Department of Agri''31ture,
and Bucks and ManWw.u.y Counties.

3 The fundamental. watershed project for Neshaminy
Creek was approved by the Delaware River Basin Cannission1

and added to the Delaware River Basin Cm prehensive
Plan on Oc u r 26, 1966, in Neshaminy Creek Watershed
Project, Bucks and Montgomery Counties, ht. DRBC Docket

; No. D-65-76-CP. This decision was supplemented by
| Bucks and Montgomery County Coretissioners, Nashaminy

Creek Watershed Project, Bucks and Montgomery Counties,
Pa., DRBC Docket No. D-6S-76 CP(2) (January 25, 1967).
'Ihe supplemental docket aMai the entire nultipurpose
project as described in the 1966 Water Resources Study
to the DRBC Cu vrehensive Plan.

i

In 1970, Bucks County prepared and subnitted the
Feasibility Study of Delaware River Ptmping Facilities
at Point Plaamant, Pennsylvania, which assessed the
proposed design of the Point Pleasant diversion facili-;

I ties to provide public water supply in Bucks and
ManWm uf Counties, together with water quality ,

|aucynantation for the Neshaminy Creek. '
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'lhe Pennsylvania Water and Power Resources Board,
on De-u+r 8,1970, issued to Bucks County Water
Allocation Permit No. WA-649, authorizing the with-
drawal of Delaware River water for public water sup-
ply in the following annunts:

To To To
1980 1990 1995

Average withdrawal, ugd 5 15 35

Maxinuxu withdrawal, ugd 35 60 75

The permit recognized that the munty had plans to plung
additional quantities of water fran the Delaware River
at Point Pleasant for water quality augmentation in the
Neshaminy Creek watershed and for industrial water supply
in Montgomery County via Perkiomen Creek.

On March 17, 1971, DRBC approved ronrnissioners of
Bucks County, Point Pleasant Pur: ping Station, Bucks
County, Pa., DRBC Docket No. D-65-76 CP(3) . This docket
aMut the prm=d project to DRBC's Ccraprehensive Plan,
but deferred approval pursuant to Section 3.8 of the Ccm-
pact until subnission of final plans. The facilities
included were a pwping station at Point P1 pac: ant with
the capacity and layout to handle all the required
ptznpage of the Delaware River water to the Neshaminy
Basin,, plus the proposed ptznpage into. the Perkianen
Creek Basin. A 66-inch transmission main, consisting
of 14,000 feet of concrete pressure pipe and 5,300 feet
of culvert pipe, would. convey the total pumpage fran
the Point Plee.sant Station to the terminus of this
main, near Bradshaw Boad, where the ptmpage would be
divided. The Neshaminy pumpage would flow by gravity
through a 60-inch concrete culvert into the North Bi. udT
and on to Reservoir PA 617, Lake Galena. The Perkianen
ptunpage would flow into a 35 mg open-storage reservoir,
fran where it would be ptznped by means of a 46 mgd ca- .

pacity station throtxJh 30,300 feet of 42-inch concrete
presure pipe to the start of the Perkiamn watershed,
fran which point the water would flow by gravity in
6,300 feet of 36-inch concrete culvert pipe to the
East Branch of Perkionen Creek. As part of the 1971
docket review, DRBC prepared and processed an environ-
mental statement for the project in accordance with
the National Envircrvnental Policy Act, entitled
" Financial Statement - Environmental Impact of the
Proposed Point Pleasant Diversion Plan, Bucks and
Montganery Counties, Pennsylvania".

-71- I
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In February 1973, DRBC prepared and sutmitted to
the Council on Envircrrnental Quality (CBQ) an ex-
panded Final Environmental Impact Statenent on the
Point Pleasant Diversion Plan, Bucks and Montganery
Counties, Pennsylvania. The Final EIS concluded
that the pr-M project would be beneficial to the
Neshaminy and Perkianen watersheds and not detri-
mental to the Delaware River, provided that specific,
listed mitigating measures were nhaamsd.

Meanwhile, due to the changes in growth patterns
in MonLg=ry and Bucks Counties during the late
sixties and continuing into the seventies, there was
continued adjustment of the projected population to
be served by the proposed public water supply facilities.

!The population projections and predicted supplementary I

surface water requirements of the Central Bucks County |

Service Area were updated in 1972, by a report entitled I
Master Plan for Water Supply - Bucks County, Pennsylvania - (1970. In 1975, further population projection adjust-
ments were made resulting in ==aliaits to the 1970

i
'

Master Plan for Water Supply. The adjustments wre not I

of such mr.gnitude to require change in the design
capacities of the u.W plant. The final designe

of the plant started in 1975.

In early 1976, it was deemed necessary to review
once agady the projected population and resulting water *

needs. As a result, the final design of the treatment
plant was halted to permit the ocupletion of this re-
view. During the period throughout 1976 and into early
1977, three additional studies of the Service Area were
ctzpleted: The Central Bucks County Water Supply Study;
the Water Supply Study for Monbyc2y County; and the
Interim Projections Report for Bucks, Chester, Delaware,
Montgcznery, Phi 1Malphia Counties, Pennsylvania. Based
on these studies, the design capacity of the treatment
plant was selected to remain at 20 ngd for the initial
installation; however, the ultincte capacity was radW
frun 80 to 40 mgd to meet the supplemental we'.er needs
of the service area.

In Septanber of 1978, the Neshaminy Water Resources
Authority filed with the Pennsylvania Department of Environ-
mental Pascuroes a water allocation permit application for
the down-sized public water supply project. After an

:
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extensive evaluation, suonarized in the Report on the
Application of the Nest 9miny Water Resources Authority
for Water Allocation from Pine Run, North Branch Nashaminy

.

'Creek, and Delaware River (Novuter 1,1978)= (" DER Water
Allocation Report"), the Departsnant approved Water Alloca- i

,

tion Permit No. Wh-0978601, which superseded and replaced
the permit No. Wh-649 previously issued on nar=*=r 8,
1970, by the Pennsylvania Water and Power Resources Board. -

Concurrent with review of the basic Point Pleasant.

project and Nashmainy water supply system, a series of
reviews were conducted regarding the Limerick Nuclear
Generating Station.

In addition to providing treated water supply to
Central Bucks and entganary Counties, the proposed Point

;

Pleasant Project will withdraw Delaware River water for
transfer via Perklanen Creek to be used by the Philadel-
phia F.lactric Ctapany (PEDO) for cooling purposes at its
rd== rick Electric Generating Station located along the ,

Schuylkill River near Pottstown, Pennsylvania.

DRBC Docket No. D-65-76 CP(3) 04mrch 17,1971) (refer-
enced above), added the Perkicman transfer element for
Limerick to the overall Point Pleasant-Nashaminy project.
As noted above, a Final Enviremental Impact Statement
on the Point Pleasant Diversion Plan, covering both the
public water s p ly and Limerick transfers, was prepared
by DRBC and filed with the Council on Divircrunental
Quality in February 1973. ' The Final EIS of 1973, after

,considering various alternatives, concluded that a with- r
drawal fran the n=1==re River, subject to certain conditions, |
was p=ary and proper to meet cooling water needs for !

the Limerick Station, and that such a withdrawal, if (operated within the stated limitations, would not have a !significant adverse effect on the envircrunent. '

i

The DRBC et ptly approved Philadelphia Electria
Company, Limerick Nuclear Genenting Station, Limerick i
Township, kntgomery County, Pennsylvania, DRBC Docket
No. D-68-210 CP (March 29, 1973). This docket decision
conditimally approved the water supply features of the

.'project, subject to a specific list of atmditions, particu-
larly conditions relating to lisaits on diversions fran the '

Schuylkill, Perkicman and Delaware during low flow
periods. One of the conditions for such withdraal was

>

,
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that the DRDC, at its sole discretion, would determine
the adequacy of storage capacity in the basin necessary
to provide sufficient water to meet PECO's consumptive
water use at Limerick and to mintain a 3,000 cfs flow
in the Delaware River at the Trenton gauge.

Approval of the water supply elments was based, at
| least in part, upon the previously approved Final EIS

on the Point Pleasant Project. However, DRBC deferredi

a final decision on the Limrick Station per se until,
'

cmpletion of a Final EIS by the Atanic Energy Ca: mission
(ADC) on the nuclear power plant and related facilities.

In November 1973, the U.S. Atanic Energy Catmission's
Directorate of Licensing ccnpleted the Final Environmental
Statment related to the Proposed Limerick Generating
Station, Units 1 and 2, Philadelphia Electric Carpany.
Based on this EIS, the previous EIS prepared by DREC,
and the record empiled at hearings before the Atanic
Safety and Licensing Board and the Appeal Board of the
Nuclear Regulatory Carmission (NPC), the NBC issued to
Philadelphia Electric Cmpany construction permits for
the Limerick plant in March 1975. An extensive (96 pages)
decision was rendered by the Atanic Safety and Licensing
Appeal Daard. See In the Matter of Philadelphia Electric
Company (Linerick Generating Station, Unita t and 2),
Docket Nos. 50-352 and 50-353 (March 19,1975) . The decision
addressed specifically numerous contentions made by inter-
venors in the AEC/NFC proceedings concerning the adequacy
of the Final EIS prepared in 1973 by the Atanic Energy
Ca: mission.

The Atanic Safety and Licensing Appeal Board's de-
cision, and NPC's issuance of construction permits for
limerick, were appealed to the Third Circuit Federal Courti

of Appeals by the project's opponents. The appellants
challenged the adequacy of the environmental impact
statments relied on by the NPC, both the EIS prepared<

i

i ! by the Atanic Energy Cannission and that prepared b/ DPIC
in February 1973. In particularly, appellants charged

! that the previous environmental impact statements had,

not properly assessed the impacts of water supply ele-
ments of the Limerick project, including the Point,

j Pleasant diversion.

Based on the ADC's Final EIS and DRDC's own EIS of
1973, DRDC issued notice of intention to act upon Docket

I
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No. D-69-210 CP (Supplement M.1) in July 1974. Pro-
ceedings to amend the ccmmission's earlier decision on the
Limerick Station, however, were deferred while objections
filed by the Environmental Coalition for Nuclear Power
were heard by a hearing officer appointed by DRBC.

Following hearings and argtnant before the Ccamission,
'in November 1975, DRBC proceeded with final acticn on the
docket m -Tdng constrta: tion of Limerick and related
water supply facilities. PhiladeZphia Electric Company,
Limerick Nuclear Generating Station, Limerick Township,
Montgomery County, Pennsylvania. , DRBC Docket No.
D-69-210 CP (Final) .(Novunbar 5,1975) included the
Limerick project in the DRBC Ccmprehensive Plan. The
docket further gave Capact Section 3.8 approval to con-
struction of the Limerick Station, together with the-

Schuylkill River and Perkicman Creek intake and diversion
structures. The final doc':et imposed a series of con-
ditions limiting the diversions and requiring specific
measures to mitigate potential environmental inpacts.
Condition (c) required:

'If...the storage will not be adequate for all
protected needs of the Basin, the applicant will
build or cause to be built, at its own expense,
at a location approved by the Ccumission, a reser-
voir of sufficient storage capacity to assure the
water supply needed for corisumptive use by .the *

Limerick plant, during periods when such use
would radma the flow in the Delaware River at
the Trenton gage below 3,000 cfs. Storage and
release of water in such facility will be under
the Ccumission's regulation, at the expense of
the applicant.'

his DRBC docket decision was filed with the Bird
Circuit of Appeals prior to its decision on the then

. pending appeals of the Nuclear Regulatory Ccamission's
action.

.
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This h ird Circuit's decision on the NRC appeals was
rendered in Environmental Coalition of Nuclear Pcuer,
Limerick Ecology Action, and Delaware Valley Committee
for Protection of the Environment v. Nuclear Regulatory
Commiccion and Philadelphia Electric Company, No. 75-1421
(Novenber 12, 1975). The Court of Appeals rejected the
challenges to the environmental impact statements and,
in essence, found the previous environmental assessments
prepared by DRBC and the NBC adequate to satisfy the pur-
poses of NEPA. The hird Circuit's decision and order
were not appealed to the U.S.'Suprene Court.

A year later, on Septenber 30, 1976, DRBC adopted
Resolution No. 76-13, concerning provision of supple-
mentary water supply storage for certain power projects,
including both the Limerick and Hope Creek Nuclear Gen--

.erating Stations. The Ccmmission exercised its authority
under conditions set forth in earlier DRBC approval of
Docket Nos. D-69-210 CP (Limerick) and D-73-193 CP
(Hope Creek), and ordered the involved utility ccrpanies
'to proceed to develop, or cause to be developed, an
application under Section 3.8 of the Ccznpact, supported
by an environmental report in ccznpliance with 'the Cmt-
mission's rules and regulations, for the construction
of the required supplement storage.' The resolution
further required that the application and acccupanying
environmental report be subnitted by October 1,1977.

The canbined project once again came before DRBC in
pr*lngs ccmnencing in 1979, resulting in decisions
rendered in early 1981. On January 27, 1979, PECO filed
with DRBC application pursuant to Section 3.8 of the Ccm-
pact for approval of the construction of its portions of
the Point Pleasant pumping station, Bradshaw Reservoir,
and transnission lines to the Perkicanen Creek. On July
5, 1979, NWRA filed application pursuant to Section 3.8
of the Canpact for approval of construction of its
portions of the Point Pleasant ptznping station, the
water treatment plant at Chalfont and the various trans-
mission lines. Both Section 3.8 applications were sup-,

ported by detailed 'envirornnental reports,' prepared by
the applicants as required by the then applicable DRBC
regulations, 18 C.F.R. Sections 401.51-401.53 (1977).

DRBC had available to it three final environmental
impact statements, together with all the supporting data,
as of the time it received the present PECO and NWRA
applications. They were: (1) ' Point Pleasant Diversion
Plan, Bucks and Montgcznery Counties,' sutmitted by DRDC
in 1973; (2) ' Limerick Generating Station, Units 1 and 2,'
subnitted by the AEC in 1973; and (3) 'Neshaminy Creek
Watershed,' sutmitted by U.S. Department of Agriculture,
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| Soil Conservation Service in 1976. Each of these plans
; incorporated the concept of a withdrawal of a maximum

,j of 150 mgd to the Perkianen Creek for use as additional
) ! cooling water at Limerick, and the balance of the water

to flow into the headwaters of the Neshaminy watershed
I with a withdrawal of approximately an equal quantity of

water at Chalfont for water treatment and distribution, ,

i for public consunption in sections of Bucks and Itntgcmery
| Counties.
i
! Pursuant to DRBC's regulations on processing Cmpact,

! Section 3.8 applications, DRBC prepared an environmental
assessment on the projects. The Dcecutive Director of,

DRBC, on the basis of the environmental assessment, recan-
mended a ' negative declaration,' based on his conclusion
that the proposed projects would have no significant ad-1

i verse impacts on the environment. Public notice of intent
to issue a negative declaration and of the preparation of

!
the environmental assessment was given and a public hearing

-

was held by DRBC on the Section 3.8 applications on Noverrber
18, 1980.

'
.

I
In August, 1980, DRBC prepared and published a ' Final

Environmental Assessment for the Neshaminy Water Supply; '

Systan' project sponsored by WRA and PECO. This document
contained approximately 230 pages, with cross-references

;

and references by incorporation to voluminous documents,-
;

studies, reports and cauments by individuals and public
and private organizations. On February 18, 1981, DRBC

'

granted the Section 3.8 applications of both PDCO and
WRA, subject to certain expressed conditions and limi-
tations. We construction details of the project were
added to the Ccmprehensive Plan to the extent that such
details were contained in the applications and had not,

|, previously been approved and included in the prior actions
( ! of DRBC.
; i

| These actions by DRBC were the subject of appeals
filed before the U.S. District Court, Eastern District

j of Pennsylvania, in the matter of Delauara Water Dner-
,g gancy Croup, p. Cerald N. #analer, 536 F. Supp. 26 (E.D.!,

ll Pa.,1981) aff'd No. 81-2622 (3d Cir., March 19, 1982).
The primary issue before the court was whether DRDC hadt
fully and fairly considered the environmental impacts of

| the proposed project, with particular mphasis on impactsupon basin water resources.

In rendering its decision rejecting these' challenges,
the District Court concluded:

'no record in this case makes four matters
quite obvious. First, there have been at
least three prior EIS's on the basis plan

-77-
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and concept, all of which were available and con-
sidered by DREC. With the Level B study, there
have been at least four EIS's prepared. Second,
the project has been under constant study and
updating of factual information frcm the plan's
inception to the present time, and indeed is
subject to ongoing studies. Third, the only
substantial change fztm heretofore approved
plans based on prior environmental impact state-
ments and other studies, is a substantial re-
duction in the quantity of water to be withdrawn
for thPA's water treatment plant. Fourth, the
environmental assessment prepared is detailed,
up-to-date and adequately considers any changed
circumstances.'

By C mpact signed by the four Basin States and the Federal
Government, DREC was created as the primary and lead agency
of the parties to plan, coordinate and manage the water
resources of this basin. It is DRDC's responsibility, recog-
nized by Federal law, to equitably apportion the waters of the
basin ancng the States and their respective political sub-
divisions, and to adopt end impleent policies for the develop-
ment, conservation and nunagement of those resources.

This project and its operating conditions were made a part
of the basin's Cmprehensive Plan by unanimous action taken re-
peatedly over the past decade, and nest recently in February
1981. Under the terms of the Cmpact, especially Cmpact Arti-
cle 11 and Section 15.l(s) of Public Law 87-328, all Federal and
State agencies are bound to recognize and act in a manner consis-
tent with those water management policies and actions.

U.S. Army Corps of Engineers Review

In Deceber 1980, the Neshaminy Water Resources Authority
applied to the U.S. Army Corps of Engineers for a permit to
(1) construct a water intake structure in the Delaware River
and under the Pennsylvania Canal at Point Pleasant (Applica-
tion 16. IMPOP-R-80-0534-3); and (2) to relocate the channel
of Pine Run and reshape the channel of tbrth Branch tbshaminy
Creek at Chalfont Dorough (Application 16. NAPOP-R-80-0813-3) .
On April 6,1981, the Corps issued a Public tbtice that th?A
had applied for the above-nentioned permits. On Atryust 10,
1981, the Corps issued a !btice of Public !! earing concerning
tMPA's applications and scheduled the hearing for Septmber
15, 1981. The hearing was held as scheduled. A supplement
to the original Public tbtice for the intake structure appli-
cation indicated scme revisions to the project was issued

; February 9, 1982.
!
'

Since the original submission, the Corps has been evalu-
ating these proposals. As of this date, the Corps has not
taken any final action on these applications.

_.
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The Corps has undertaken its own environmental
assessment of the proposed project, and pursued con-
sultation procedures required under the Fish and
Wildlife Coordination Act, the Endangered Species
Act, and the National Historic and Preservation Act

! to assess potential impacts on historical resources,
! fish and wildlife, and endangered species.

B. NPDES PEPMIT,
,

Now that we have described the Point Pleasant Project and surtrarized

its tortured course through other administrativo agencies, the stage is set to

examine the issues raised by the appellants in the light of the record. We

begin this task with the legal issue raised by appellants' appeal docketed at

Docket No. 82-177-G, to wit, whether DER actcxl arbitrarily and capriciously (or
,

in violation of law) in failing to require teDES permits for the diversion of
I

'

Delaware River water into the North Branch of Neshaminy Creek and East Branch of

Perkianen Creek '(" North Branch" and " East Branch", respectively) .
*

In point of fact, DER has made no explicit decision regarding the need
,

for a' NPDES permit for the diversion of water into the East Branch (it only made an
'

explicit written decision regarding the North Branch because it was requested to' -

do so by the counsel for t M A and the appellants). Therefore, we could hold that
lI

as to the East Branch there has been no final decision of DER regarding the NPDES,

,

.

permit such as to give this board jurisdiction. Standard fino a Rofractorios Co.;
,

I
v. DER, 2 Pa. Ot1with. Ct. 434, 279 A.2d 383 (1971); DER v. //cv Enterpriao Stone

and fime Co., Inc. , 25 Pa. Cmwlth. Ct. 389 (1976). We shall not, however, follow

I such a course. Instead, wo shall treat the determination regarding the North

Branch as though it also applied to the East Branch. We shall do this in part

becauco none of the parties has raised this jurisdictional issuo in the lengthy

and conpetent briefs they filed in the issuo; storcover, whilo the board does

have authority to consider its jurisdiction cua oponto, it should not aua oponta

dismiss an appeal on jursidictional grounds in any but the cicarest circumstances,

especially an appeal which has been before tho Board as long as tho instant appeal

(at Docket No. 82-177-C) .



. o

'

. .

-
.

Besides, under 2e instant circumstances our lack of jurisdiction on

this East Branch !!PDES pemit issue is not altogether clear. On the contrarf

we hold we do have jurisdiction, because wo find that DER made an implicit

decision regarding the need for a IIPDES pomit for the discharge to the East

Branch. As DER acknowledged in its Environmental Assessment, the above pemit
'

was issued pursuant to DER's duties as a trustee under Article I, Section 27 |

of the Pennsylvania Constitution, which inter aZia requires "corpliance with all

applicablo statutes and regulations relevant to the protection of the Camon-

wealth's public natural resources..." Payns v. Kaaaab,11 Pa. Comenwealth Ct.

14, 312 A.2d 86 (1973) . This duty is repeated in 25 Pa. Codo Chapter 105, which

specifically governs the issuance of the above permit.

Clearly, the Federal Clean Water Act, and especially the 1PDES permit

program of that Act (which was delegated to the Comenwealth by virtue of an

agrecrent dated June 1978), is a "statuto relevant to the protection of Pennsyl-

vania's public natural resources"; thus DER would have had to determine that

j this federal Act had boon carplied with prior to issuing the above Chapter 105
,

permit. The reasoning upon which DER rolics for its tbrth Branch decision, being

prinnrily a legal analysis, would apply with equal forco to the East Branch.

| tMR.. also argues that the Elm lacks jurisdiction (under the Federal

;, Clean Water Act) because the appellants havo not stated a cause of action under

i|I federal law. !M A cites various federal cases, all of which discuss the rights

of plaintiffs to begin actions in federal courts.

, ?MA, however, has noglected to cito the controlling DD decisions.
i

It is the duty of this board to review (properly appealed) actions of DER, not

3. This inplicit decision was not unliko DER's implicit finding of a public
necessity for the right of way across the Poosovelt Stato Park (ceo diccussion
below). DER's decision was implicit in its issuance of Permit 16. DC 09-77
to PIr0 for an outfall structuro in the East Branch.

-80-
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to review act.ons of any federal agency or to act as a court of original juris-d

dicticn for, envirormental causes of action. When DL2 takes an action under
I
; federal law, our jurisdiction rests not upon the federal statute but rather

'

upon S192JA of the Administrative Code of 1929, 71 P.S. S510-21, Latrobs

Nunicipal Authortey v. DEF, 1975 EHB 422. Our jurisdiction can be neither

|
cxpanded nor contracted iy t'<deral statutos. '

l. Standing
i

i Beforo we can proceed to the merits of the "no 11FDES decision", we
i

| still must take up another jurisdictional issue, namely the appellants' standing

to appeal DER's decision not to rxpire an 11PDES permit for the diversion of

water frcm the Delawaro River to %c' thrth Branch of tho ticsha:niny, i m argues

! that the appellants do not have standing to appeal this decision.4 h has
i
' been no correspondin;r,challengo to the appellants' standing to appeal DER's

| failuro to n@ an tPD :S permit for dischargo into the East Branch of the
1 . *

Perkicrnen (sco our jurisdicticnni discuoylen innediately) supra, concerning

| DER's Eact Drarch "no !@ DES perr.it" decision' .

The relevant facts mncernLng tho tppellants' standing to raise the

issuo of Dm's "no !@ DES dxision' for tho !!crtn Eranch aro as follows. During

the hearing the appellants, notably Do3 Aware, Inc., failed to placo on tho;

|

record the name of any Dol-Avaro manber who 'rossonably believably could havo| '

j had standing to raise this t@DE issue; for instanco, Dol-Awaro failed to placo
'

on the record the narra of any Dol-Awaro arice residing upon tho llorth Branch.

This failura was explained by Dol-Awaro's counsel as having ramtited frca an

IMPA law suit socking damages ag.11nst Dol-Awaru's mrsnbors. !MPA admitted that

4. Although w h1ro (soction III D of this adjudication) aro concerned
primarily with the "no !!PDES decision", our discussion infm of tho appellants'
standing to appeal the "no tTDC decision" for the tbrth Dranch (the appm1
dockoted at 82-177-C) applies <nually wil to the appellants' standing to appeal
Dm's grant of Permit tb. DC 90-81 to tMPA for, intor alia. construction of
an energy dissipator and outlet charnal in the ! brth Branch (the appeal docketed
at 82-219-G) .

n1.
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it had filed such a suit, and refused to hold harmless any Del-Aware member

whose identity was revealed in these pn 'eedings.

Therefore, the Board requested, and DER's counsel genercusly agreed,

that Del-Aware would disclose the identity of relevant members to DER, who
:

would undertake to verify this information on behalf of all parties. The
! i

! information was not inmediately forthecming frca Del-Aware. On May 17, 1983,

| the last day of the evidentiary hearings on these appeals, DER' informed the ~
|

Board and the parties that this information had not been received, although

| Del-Aware's counsel stated that he thought it had been furnished (Tr. 4262-64).

NWRA's counsel then renewed his previously offered motion to dismiss Del-Aware's

appeals (of NWRA's construction permit and of the North Branch "no NPDES decision")
I

| for lack of standingt NWRA's counsel also argued that the facts before the

Board concerning Del-Aware's standing should not be supplemented by any evidence

made available after the evidentiary hearing was closed, when NWRA would not be ;

able to cross-examine. !

I
l Nevertheless, Mr. Harnish, who at the time still was the responsible

Board Member in charge of these appeals, ruled that additional information bearing

on Del-Aware's standing would be accepted, provided it was furnished by Del-

Aware prior to submission of its brief (Tr. 4265). On June 27 and June 29, 1983,
!.

i Edward Gerjuoy-the Board Menbar who by then had taken over these appeals

following Mr. Harnish's resignation frcm the Board-issued Orders which, inter

alla, informed the parties of the schedule for briefing the issues involved in

the appeal docketed at 82-177+H (now 82-177-G), the appeal of DER's "no NPDES

decision" for the North Brancn. Del-Aware's brief in response to these Board

Orders was filed July 20, 1983; this brief did not discuss Del-Aware's standing,

and was not acccmpanied by any new information bearing on Del-Aware's standing.

NWRA's brief in response to the aforanentioned Board Orders, filed August 8,

-82-
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1983, asserted that Del-Aware had not yet filed the requested ndaitional infor-

mation, and renewed its argument that Del-Aware's appeals now docketed at

82-177-G and 82-219-G be dismissed for lack of standing.

'Ihe Board has not yet ruled on any of the issues' argued in WRA's brief,

including the standing issus; those rulings have been deferred to this adjudica-

tion. In the meantime, between August 8,1983 and the date of this adjudication,

other events relevant to this standing issue did occur. ' On' October 6,1983, DER's

counsel wrote the Board as follows (in pertinent part):

Investigation of the first-line provided by Mr.
Sugarman proved inconclusive, so after the hearing
was over, Mr. Sugarman provided me with one additional
name and address. I had an experienced * l of
DER's technical staff investigate the alleged prop-
erty ownership in the Bucks County Courthcuse
records. He found that the named individual member
of Del-AE RE does indeed own riparian property
along the North Branch Neshaminy Creek in the area
to be affected by the water supply portion of the
Point Pleasant project.4

This~ October 6,1983 letter fran DER's counsel does not state when this additional

information was received fran Del-Aware's counsel, Mr. Sugarman. However, the

Board has been informed by DER's counsel-and sees absolutely no reason to doubt-

that DER received the additional name and address on or about June 8,1983, well

before Del-Aware's aforemantioned brief was submitted.

On Del 8,1983, Mr. Gerjuoy presided over a non-evidentiary

hearing which disposed of various pending matters in these appeals. At this

hearing, the issue of Del-Aware's standing again was discussed. The Board re-

fused to accept WRA's argument that Del-Aware's failure to furnish evidence

sufficient to confer standing before the evidentiary hearings closed was per se

reason to dismiss the questioned appeals (Tr. December 8,1983, pp. 58-9) .

,
However, the Board agrees that evidence justifying standing should be on the

- |-

i record; as the Board said, "giving a secret list to DER,...,is definitely
i
! 3
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irregular."- Del-Aware therefore was ordered to provide IFBA with a list of

Del-Aware members who could confer standing on Del-Aware, including addresses,

distances frcm the North Branch of properties owned, etc. IMRA was given the

opportunity to respond to the list, and it was understood that, if necessary,

the hearings would be reopened to take evidence under oath on any of Del-Aware's

factual allegations which were critical to Del-Aware's standing and were dis-

puted by IMRA. (See paragraph 5 of this Board's Order dated Dacomhar 12, 1983,

at Docket Nos. 82-177-G and 82-219-G.)

The list ordered on Decenber 8,1983 was filed by Del-Aware on Dacamhal 22,

1983. In pertinent part, the list reads as follows:

The following irsilmrs of Del-AWARE Unlimited,
Inc., who live on and near the North Branch Neshaminy
Creek, and use and enjoy the creek, will be d.trectly
and substantially impacted by IMRA's use of the Creek
as a faucet to carry water frcm the Bradshaw ReserAsir
to the proposed Chalfont treatment plant:

a. Alistair Kyle.

Fretz-Clinton House
Fountainville, PA 18923

* Alistair Kyle resides at Fretz-Clinton House,
approrunately two miles north of the proposed discharge
point into the North Branch Neshaminy Creek in the
area of the proposed discharge. He enjoys the pure
and unpolluted state of the creek, and his enjoyment
would be directly impacted by IMRA's proposed action.
Mr. Kyle has been a contributing msnber of Del-A E RE
since April 15, 1983. -

b. John and Alice 'Ihorpe
Carverville & Street Rds.
R. D. #2 Doylestown, PA 18901

John and Alice Thorpe live and own property
approximately two miles south of the affected portion
of the Nc. It Branch Neshaminy. John Thorpe, in addition
to being a msnber of Dele:M ARE, is affiliated with the )
Paunacussing Watershed A~.ociation, and is innediately |concerned with the degradation of the water quality in '

the North Branch Neshaminy. Both Alice and John Thorpe
enjoy the unspoiled beauty of the North Branch. They
have been contributing members of Del-AHARE since
January 15, 1983.

-84-
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c. Reginald and Rosalind Snyder
325 Bradford Ave.
Warrington, PA

Reginald and Posalind Snyder, who live in
Warrington, own property and a hme within several
hundred yards of the affected portion of the North
Branen, at the intersection of Curly Hill Road and
Route 611.' The hee is occupied by their son, David
Snyder. Reginald and Rosalind Snyder frequently
visit their son.and when they do, they enjoy hiking
and walking'along the North Branch and they enjoy
viewing the North Branch in its present unspoiled
state fran their property. Reginald and Rosalind
Snyder first contributed to Del-ANARE Unlimited,
Inc. in 1981.

d. David Snyder
8 Poplar Lane
RD #5 Doylestown, PA 18901

David Snyder resides in the h m e owned by his
parents Rosalind and Reginald Snyder, within several
hundred yards and within view of the North Branch

-Neshaminy. He frequently takes hikes up and down the
North Branch, and enjoys the view he has of it frem
his hme on a daily basis. The North Branch is a 1

very small stream at that location, and Mr. Snyder
'

fears that the flow frm NWRA's p1.W discharge,

would radically alter its character, and that he
would be adversely affected thereby. Mr. Snyder
has been a contributing member of Del-ANARE
Unlimited, Inc. since January, 1993.

e. Jonathan and Mary Davenport
Gardenville-Pt. Pleasant Pike
Gardenville, PA 18926

Jonathan and Mary Davenport live and own
property within the innadiate vicinity and within
view of the North Branch, close to the point of
discharge. They have lived there for thirty years.
'Ihe Davew1.i.s regularly walk along the stream, and
enjoy its unspoiled character, which they can view
frm their hme, looking down across an intervening
cornfield. They would be directly adversely impacted
in their enjoyment of the stream by NWRA's discharge
of water into the North Branch, which would substan-
ially increase its flow and change its character.
John and Mary Davenport first contributed to Del-ANARE
Unlimited, Inc. approximately two years ago.

<
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f. Susan Allison
Pt. Pleasant Pike

,

Gardenville, PA 18926

Susan Allison lives and owns property in the
inmediate vicinity of the North Branch, near the point
of discharge. She often hikes along the creek, and
enjoys its unspoiled character. Her use and enjoy-
ment would be directly affected by NWRA's proposed
discharge into the North Branch. Ms. Allison has

' been a contributing member of Del-ANARE Unlimited,-
Inc. since Novenber,1982.

g. David Windhold
Dave's Sporting Goods
1127 North Easton Road
Doylestown, PA 18901

David Windhold owns a six acre hcmestead on
North Eastern Road which abuts approximately 500 yards
of the affected portion of the North Branch Neshaminy
Creek. On the property is a residence occupied by
Mr. Windhold's daughter Dianne and her husband. This
lot fronts on approximately 400 yards of the Creek.
Also located on the property is Mr. Windhold's busi-
ness, Dave's Sporting Goods, the parking lot of
which abuts approximately 100 yards of the Creek.

Mr. Windhold and his family n=hars hike
along the stream, use and enjoy it on a daily basis.
Scme of Mr. Windhold's custcmers fish in the Creek,
specifically for catfish and bass. In the past,
flows fran the North Branch have at times overflowed
its banks and flooded his parking lot. Mr. Windhold
fears that the NWBA discharge into the North Branch
will increase the flooding problems en his property.
Thus, Mr. Windhold and his family members are exposed
to inmvhate potential impacts such as flooding,
erosion, and interference with their daily use and
enjoyment of the North Branch.

Mr. Windhold has been a supputi.er of
Del-ANARE Unlimited, Inc. for the past two years,
and has been contributions in the name of Dave's
Sporting Goods.

NWRA has argued, in its response dated January 20, 1984, that the

above list is insuffir.aant to confer standing on Del-Aware. NWRA points out,-

first of all, that Alistair Kyle, John and Alice Thorpe, David Snyder and Susan

Allison are described in the above list as having been " contributing menbers" of
i
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~ Del-Aware no earlier than November,1982. The appeal docketed at 82-177-G was

filed on July 21, 1982; the appeal docketed at 82-219-G was filed on September 20,

1982. Persons who hu - members of Del-Aware after the appeals were filed

cannot now be named as justification for granting Del-Aware standing to appeal;'

Del-Aware needed standing at the time it appealed. Consequently the persons

named earlier in this paragraph do not confer standing on Del-Aware to prosecute

the instant appeals.

On the other hand, it appears that the other persons named by Del-Aware.
4

though also objected to by NWRA, can confer standing on Del-Aware. In particular,

the Board now has been infnmwl by DER (and again sees no reason to doubt) that

Reginald and Rosalind Snyder are the riparian property owners originally idenfi-

fied by Del-Aware on or about June 8,1983 (see our quotation, supra, fram DER's

October 6,1983 letter to the Board) . Furthermore, NWRA wucidas (January 20,

1984 response, p. 9) that David Windhold owns property fronting on the North.

Branch. ThesepropertyinterestsoftheSnydersandWbidholdaresufficientto

confer standing on these individuals to appeal DE.1 actions possibly affecting the

North Branch, under the test of William Penn Parking Garage, Inc. v. City of
,

Pittsburgh, 464 Pa.168, 346 A.2d 269 (1975) .

However, NWRA also objects that Del-Aware has not shown these just-

named individuals were msnbers of Del-Juare when the appeal was filed. We agree

with this objection of NWRA's. 7.e Snyders are said to have "first contributed"

to Del-Aware in 1981; Mr. Windhold is termed "a s w Ler" of Del-Aware for

the past two years. These phrases do not obviously make the Snyders or Windhold

members of Del-Aware at the pertinent time. We realize that citizen groups like
:

Del-Aware tend to be loose organizations, wherein the criteria for " membership"

are likely to be equally loose. But Del-Aware, Inc. is incorporated, and should

have kept "==harship" lists of scme sort. In any event, NWRA is entitled to

have Del-Aware prove that stanchng is legally deserved.
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Therefore, in view of the claimed locations of the Snyder and Windhold

properties, we provisionally do grant Del-Aware standing in the appeals docketed

at 82-177-G and 82-219-G; but under 25 Pa. Code S21.122(a) (2) we will allow WPA

(should it so request) to have the hearings reopened for reconsideration of the

evidence supporting Del-Aware's standing. If the hearings are reopened for this

purpose, the evidence offered will be restricted to the issues of whether and when

the Snyders and Windhold were marbers of Del-Aware, and the locations of their

properties. At this late date, we are not going to litigate whether Jonathan

and Mary Davenport, who live "within the i W inte vicinity and within view of

the North Branch," have interests deserving standing under William Penn, supra.

The t2me-for Del-Aware to have clearly established the persons named on

Decerber 22,1983 (listed supra) have interests meeting the WiZIiam Penn stand-

ard-is long past. The inmediately preceding rulings in this paragraph are

consistent with the understanding reached on Decerber 8,1983, described supra.

We already have ruled in an earlier paragraph, and do not expect to reconsider,

that Alistair Kyle, John and Alice Thorpe, David Snyde and Susan Allison cannot

confer standing on Del-Aware.

In making the rulings in the preceding paragraph, we have rejected an

acMitional argument of NWRA's, to the effect that Del-Aware cannot obtain standing

fran the mere fact that scme of its individual %rs might have had standing

to appeal; according to NWRA, it is necessary to show--and it has not been

shown-that Del-Aware itself, as a corporate entity, meets the William Penn

standing test. NWPA has bolstered its argument with citations to an imposing array

of precedents. However, the Board has examined this question of so-called " rep-

resentational standing" in the recent past, and has held that the Pennsylvania

courts "now would rule" an association has standing to represent its marbers in

an appeal if scme of tMse nunbers thanselves would have standing to appeal.
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Concerned Citizens of Rumi Ridge v. DER, Docket No. 82-100-G,1982 DIB 522

(Opinion and Order, Noverber 22, 1982). Although the Citizens Association in

RumZ Ridge was not incorporated, we believe the logic of Rumt Ridge governs

the standing issue in the instant appeal, assuming Del-Aware indeed can show it

has msnbers who would have had standing when Del-Aware actually filed its appeal.

In our opinion, the recent Pennsylvania Suprene Court holdings in Franklin Toun-

ship v. DER, 452 A.2d 718 (Pa.1982) and in Susquehanna County v. DER, 458 A.2d

929 (Pa.1983), though not quite on point with Rural Ridge, supra or the instant

appeal, reinforce our reascning in Rural Ridga and bolster our present reliance

on that Board holding.

We close this discussion of Del-Aware's standing with the observation

that-as NWRA accurately points out--no evidence has been offered that the in-

dividual appellants (Val Sigstedt and Colleen Wells) in the appeal docketed at

82-177-G had standing; the same assertion holds for the individual appellants

(James Greenwood, Colleen Wells, Richard Meyers and Marion Masland) in the appeal
'

docketed at 82-219-G. Therefore, insofar as these just-named individuals are

concerned, their respective individual appeals at 82-177-G and 82-21s 4 are dismissed

for lack of standing, without prejudice to Del-Aware's possible standing (as

discussed supra) to prosecute these same appeals.

2. DER's legal Basis For Its Decision

Having determined: (1) that ve do have jurisdiction under the Adminis-

trative Code; (2) that DER's "no NPDES permit" determination on the North Branch

should be treated as applying also to the East Branch; and (3) that the appellants

presently have personal standing to challenge this determination, let us examine

what this determination constitutes.

The following discussion of this determination (NWPA brief in response to

this Board's Order of June 27, 1983, pp. 19-22) is fair, and we adopt it:
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On June 22, 1982, in connection with the Depart-
ment's review of NWRA's application for a pemit under ,

the Dam Safety and Encroachnents Act (NWRA Exh. 31) and |
incident to its Environmental Assesment on the Point |

Plaaent Water Supply Project (DER Exh. 2), the Depart- |
ment concluded that no NPDES Permit-would be required
to authorize the release of nalmem River water into
the North Branch Neshaminy Creek. (Exh. A. to a g allants'
' Notice of Appeal'). DER's rationale for its ultilnate
conclusion that no NPDES Pemit would be required is
set forth in a menorande frm Robert W. Adler, Assis-
tant Counsel, Bureau of Regulatory Control, Maxine
W'alfl4ng, Director, Bureau of Regulatory Counsel and
Douglas Blazey, Chief Counsel to Ieon Gonshor, Director,
Norristown Regional Office. The mano2 Adan, included-

as Exhibit A to the appellants' Notice of Appeal, states,
in pertinent part:

This w-u.s-dan addresses the question whether-

the Point Pleasant Diversion Project requires
an NPDES Permit pursuant to the recent court
M4cim Natior.at Wildlife Fedention v. Gorsuch,
which I forwarded to you with my meno dated
March 15, 1982. It is the opinion of this office
that a permit is not required for the Point Plea-
sant Project.

1

The National Wildlife Fedentipn case did not rule
that all dams.were point sources per se and, there-
fore, subject to the NPDES Permit requirements.
Rather, the court rules that the plaintiffs had
suecaasfully proven as a question of fact that
certain dams ' add pollutants' to navigable waters
within the meaning of Section 502(12) of the Clean
Water Act. Since EPA has not published categorical
standards governing which types of dams ' add pollu-
tants' to navigable waters within the meaning of the
court riaeiaien, the question of whether the Point
Piranant project requires a permit is a question of-

fact. The memorandun to you fra Charles Rehm, dated,

April 6, 1982, entitled 'Need for Public Hearing,
Point Plaaaant Diversion, Neshaminy Water Resources
Authority (NWRA)' indicates that there will be no
additions of pollutants to the relevant waterways
within the meaning of the National Wildlife Federation
decision. Therefore, unless contrary information is

i

discovered indicating that pollutants will in fact '

be discharged frm the Point Plaamant facilities, no
NPDES Permit is required.

The singular substantive legal issue addressed in the
Department's memorandun and now presented to the Board in'

the captioned appeal (Docket No. 82-177-H) is whether the
diversion of Delaware River water to the North Branch of
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the Neshaminy Creek,... constitutes the ' discharge of a
pollutant' as that phrase is defined in the Clean Water
Act. It is NWRA's position, based upon a review of the
Clean Water Act's substantive provisions, that it does
not. As a result, no NPDES pemit is requ.1. red.

Section 402 of the Clean Water Act, 33 U.S.C. S1342,
es*2hl4abes the National Pollutant Discharge R1imination
System (' NPDES' or "402') permit p%1. u. Section 402(a)
(1) of the Act provides in pertinent part:

...the Administrator may... issue a pemit for the
discharge of any pollutant, notwithstanding Section
1311 (301(a)] of this title, upon condition that
such discharge will meet either all applicable-re-
quirenents under Sections 1311 (301], 1312 [302],
1316 [306],1317 (307],1318 [308] and 1343 [403]

, of this title, or p-ior to the taking of necessary
: inplementing actions relating to all such require-
I ments, such conditions as the A hinim L= W deter-
! mines are necessary to carry out the provision of
| this chapter. (enphasis supplied) .

Section 301(a) of the Act, 33 U.S.C. S1311(a) provides:

Except in cczupliance with this section and Sections
1312 (30], 1316 (306], 1317 [307], 1318 (308], 1342
[402] and 1344 [404] of this title, the discharge
of any pollutants by any person shall be unlawful
(enphasis supplied) .

Thus the discharge of any pollutant is unlawful unless,
inter alia, one has a Section 402 permit for same.

1. What constitutes a " Discharge of a Pollutant?"

Query, how did Congress define the term di eharge
of any pollutant? Reference to the definitional section
of the Act provides the answer.

Discharge of any pollutant is defined at Section 502,

: (12) , 33 U.S. , 51362(12) , as: -
.

...any addition of any pollutant to navigable
waters frca any point source...

Point Source is defined at Section 502 (14) , 33 U.S.C. |>

S1362 (14), as:-

...any diarnible, ccmfined and discrete con-,

; veyance, including but not limited to any pipe
ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated
animal feeding operation or vessal or cther
floating craft, frun which pollutants are or

may be discharged. (enphasis supplied).
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Neither NWRA nor any other party disputed that the North Branch Neshaminy

Creek or the East Branch Perkimen Creek constitute " navigable waters" as that

term is defined in the Act. Also, NWRA agrees with appellants that "the outflow

pipe into the North Branch would constitute a point source", if the Board finds

the Delaware River is a." pollutant" (NWRA brief just quoted, p. 23) . Thus, the

key questions here confronting us are the following:

a. What is a " pollutant"?

b. Nhat constitutes an " addition of any pollutant"?

Unfortunately, no party has cited a case applying the Act's definitions

of " pollutant" and " addition of any pollutant" to a diversion of water fran ene

river to another, i.e., to a factual situation identical to the instant one.

However, all the parties except the appellants found the decision of the D.C.

Circuit Court in National Wild' life Federation v. Corsuch, 693 F.2d 156

(D.C. Cir.1982) ("NWF") to be applicable and c3ntrolling. Again we quote fran

NWRA's brief in response to this Board's Order of June 27,1983 (pp. 24-25):

... National Wildlife Federation brought a declaratory
judgment action against the Administrator of the Envir-
onmental Frei.ection Agency seeking to coupel the agency
to require dam operators to obtain NPDES Permits. Es-
enh1iahing at trial that the retention of water by large
storage dams caused water quality changes having adverse
impacts on downstream water quality when subsequently re-
leased, National Wildlife Federation argued 'that any
adverse change in the quality of reservoir water fran its
natural state involves a ' pollutant' and that release
of polluted water through the dam into the downstream
river constitutes the ' addition' of a pollutant to
navigable waters 'fran' a point source.' 693 F.2d at
165. (enphasis supplied)

The Circuit Court of Appeals for the District of
Columbia disagreed holding that water quality conditions
do not constitute ' pollutants' within the statutory de-
finition.

These dam-induced changes are water conditions
not substances adM M to the water.
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693 F.2d at 171. |

The court, by holding that water quality conditions
did not constitute ' pollutants,' explicitly adopted the
test applied by the Environmental Protection Agency for
determining when a pareicular activity constitutes an
addition of a pollutant frtm a point source:

... addition frun a point source occurs only if the
point source itself physically introduces a pollu-
tant into water frun the outside world. In its
view, the point or nonpoint character of pollution
is es+nbliched when the pollutant first enters navi-
gable water, and does not change when the polluted
water later passes through the dam fran one body
of navigable water (the reservoir) to another
(the downstream river) .

693 F.2d at 175.

The EPA ' addition of a pollutant' test endorsed by
the Circuit Court in National Wildlife Federation was
implicitly endorsed by the Fourth Circuit Court of Appeals
decision in State of Missouri v. Department of the Army,
672 F.2d 1297 (4th Cir.1982) .

NWRA, PED and DER assert that the Depart 2nent correctly applied this.

test in its analysis when it concluded that NWRA will not " add pollutants" to

the North Branch o-- East Branch. 'Ihese parties assert that diverting Delaware

River water to the North Branch Nesb =iny Creek will not " physically introduce"

a pollutant "fran the outside world" into the withdrawn Delaware River water;

they argue additionally that Delaware River water is not a pollutant.

Appellants respond to these arguments by a W that NWF, supra is

distinguishable frem the instant case; even if not distinguishable, appa11 ants

argue in the alternative, NWF acenally s%Ls the appellants' position when

the ranchings of this decision are transposed to the instant facts.

After a careful analysis of NFF, supra and the other cited cases, we

are inclined to believe the circumstances of the instant matter are sufficiently

different fran those pertaining in NVF, supra that-to the extent that
.

NVF provides any guidance to us-it should guide us to remand this matter to ;
'

.__ . - -- .- - .. . -

k

DER. Our reasons for caning to this conclusion are elaborated in the two 1

A-
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4_-=diately following subsections (III B 3 and III B 4) .,

- 3. Deference Owed DER's Decision

As explained in the quote supm frm NWRA's brief, DER's rationale for

its ultimate conclusion that no NPDES permit would be required was set forth in
4 a merrorands frm DER attorneys Adler, Wmalflirg and Blazey. These DER counsel

relied in large part on NFF, supm. In NFF, the Circuit Court began by eyamining

'the types of envim utal inpacts see reservoirs cause. The court empared.

these dam-induced water quality changes-law dissolved oxygen, dissolved minerals

and nutrients (frm bottm muds), temperature changes, sediment and super-

saturation-to the definition of "po'lutant" in S502(6), 33 U.S.C. S1362(6) to

wit,

... dredged spoil, solid waste, incinerator residue,
sewage, garhage, sewage sludge, munitions, chamical
wastes, biological materials, radioactive ma*ariala,
beat, wrecked or discarded equipnent, rock, sand,
cellar dirt and industrial, municipal and agricultural
waste di= charged into water.

.

Noticing that none of the dam-inancad water quality changes were specifically

inc1ndad in the pollutant list, and that EPA had construed the Act as excluding

these changes fra the definition of pollution, the Circuit Court held that the

District Court had erred in not giving significant deference to EPA's a:nstruction

of pollution. However, the Circuit Court concluded its opinion as follows:

In closing, we enphasize the narrowness of our
daciaion. It is not our function to dacida whether'

EPA's interpretations of the Fa m " discharge of a
pollutant" is the best one or even whether it is

nore reannable than the Wildlife Federation's
interpretation. We hold merely that EPA's inter-
pretation is raa=mble, not inconsistent with
vupxssional intent, and entitled to great deference;
therefore it must be upheld.->

I 'Ihis last quotation shows that NVF, supm scarcely was a ringing af-

firmation of EPA's thesis that dam discharges do not require NPDES permits. j

i
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Moreover, it is clear fra the language in NWF that the Circuit Court chiefly

visualized a discharge fra a damed river or stream into the lower channel of

the same river or stream. Genuine pollutants, sxh as dissolved minerals (as

W to ta==rature, which is more accurately classified as a water " quality"),

would reach the dow-L.wam channel whether or not the dam was present; the

| major function of the dam is to change the instantaneous rates-but not the

average rate-with which pollutants flow into the downstream channel.--

- '1herefore it is far frm apparent that NWF should be applied to the

instant water project, wherein Pl=_re River water is being directed to a-

; stream channel that the nal=_-_re River otherwise would never reach. If NWRA's

interpretation of NFF were to be followed literally, DER would have no right

: to es+=hli=:h pollutant emcentration limits for discharges of the Delaware into

the Neshaminy or Perkimen, no matter how polluted the n 1 _ve or how pristine
4

the rece2.ving streams; we do not believe this autome would be consistent with

Congress' intent when it passed the Federal Clean Water Act. Nor dc we -believe

NWRA's interpretation would be ocnsistent with the Iagislature's intent in

passing the Clean Streams Law, 35 P.S. S5691.1 et seq. or with the Enviu4 .=utal-

Quality Board's intent in prmulgating the regulations in 25 Pa. Code Chapter

92. In fact, the ICB has made it explicit that tne Cmmonwealth's standards

for ywb=cting water quality may be stricter than would follow solely fra
.

applicaticm of federal standards. 25 Pa. Code S92.17.

j Furthermore, we question whether the extravagant deference (exel4 fled

| by the NFF decision) paid by federal courts to Federal adninistrative agencies

should carry over to the Board's review of DER actions. This historical defer-

'

ence of the federal courts grows out of the constitutionally Irandated seperation

of powers between administrative agencies. (which are within the executive branch

of goverment) and reviewing courts (which are located in the judicial branch).;

-95-
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In sharp contradiction, the Envium== ital Hearing Board is a quasi-judicial body
1
'

. located, as is DER, within the executive am of Pennsylvania's goverment. 71

P.S. 5510-21. Moreover, this Board is specifically charged with the duty to,

substitute its discretion for that of DER where, in the Board's opinion, DER

has abused its discretion. Warnn Sand A Gravet Co., Inc. v. DER, 20 Pa.

crwlth. Ct. 186, 341 A.2d 556 (1975) .

Even in the federal ocurt syst s , statutory construction by adminis-

trative agencies is not given as much deference as questions involving questions

of technical or scientific expertise, E. I. duPont de Nemours & Co. v. Train, 430

U.S.112, 97 S. Ct. 965, 51 L. Ed. 2d 204 (1977) . The D.C. Circuit distinguished
,

the duPont case W=aa it found the presence of scientific and technical aspects

to EPA's characterization of dams as nonpoint sources, but DER's "no NPDES pemit"

Maion under review here was based upon a legal analysis conducted by its
,

counsel rather than upon any substantial application of technical or scientific
*

expertise. (See Tr.1783 for the testimony of DER official Charles Rehn.)

In detemining what deference to pay to an administrative agency's

decision, the federal courts also look to whether the detemination was consis-

tently held and had important policy considerations or was policy free. NVF,
:

supra, 693 F.2d 156, 170. The D.C. Circuit found that EPA's deteminations that

dams were nonpoint sources had been contemporaneous with the Clean Water Act and-

'

had been consistently applied by EPA over the years. Of course, DER's deter-

| mination, being recent, has not acquired the right to deference enjoyed by EPA's

decision. Perhaps, more in M-Luitly, the court in NWF, supra, noted that EPA,

faced with limited resources to carry out the NPDES pemit program and faced

with 2,000,000 dams (50,000 large dams to be pemitted) had made a policy deter-

mination to take dams out of its NPDES pemit p1.W1.cau. Since it is EPA rather
i
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than the courts which must process the permit applications the Courts quite rightly
+

deferred to EPA's determination.
,

|
DER has not pointed us to any policy consideration supporting its in- |

stant de*a m4 = tion. Instead of 2,000,000 or 50,000 similar cases it appears

frm the record that i.ts policy hiairwi in this ay1 m-reTdng the diversion
;

of water frm one river to another is sui generis. Reversing DER's policy here

will necessitato procassing but two permits; if it is u.u.ioct (as DER argues) that

its staff already has done the review work necessary to support an NPDES permit,

the processing of these permits should iw no considerable burden. f
4

I In s m , the factors giving rise to great deference to the administra-
1

| tive hiaion in NFF, supm sinply are not 94=sent here. Although the appellants
,

have the burden of showing that DER's decision not to require an NPDES permit,

was an abuse of discretion, we should examine this issue without a-ial reliance

j en DER's legal analysis stemming frm the NFF holding. So doing, for. reasm

aaplified in the inmediately following anhaartion, we conclude that the proposed
).. __ . ~ . . -.. _ _ _ .... ~.

f

discharges into the North Branch and the East Branch are potential "additims
- - - - - - - - - - - - ~

_ _ _ _ _ _ _ . _ -

of pollutants" to those streams, requiring NPDES permits. Therefore we are,

--~ _ _ .__.- - - - - - - ~ - - - - - --

m=iing the., permits to DER for the addition of conditions ensuing that no dis-~ - ~ . - - _ . - _ - _ _ - . _ . - -.~- .-,

l

charges under the project will occur unless and until NPDES permits have been
_ _. _ _ _ -_.. _ _ _._. _._._., _ , _ _ _ _ _ _ _ _ ,_

obtained and are emplied with.
1
- _-- --- _ .- - _ . ___

! In so ruling we are rejecting the amallants' argtsnents that the NPDES

permits should have been secured before (or at least sinultaneously with) the

issuance of the permits which are the subjects of the instant apls. 25 Pa.

1 Code S92.21 requires persons " wishing to ocmnence discharges of pollutants" to
4

file an NPDES application within 180 days of the date when the <iiachrge is
1

; %i.od to cemence, unless exceptional circumstances receive a longer lead term.

Even at this late date in these prolonged agra=1=, dischargest are not expected to
e

'
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begin within 180 days frm now. D e circumstances of this controversy are

exeptional, unique even, but we do not see that they demand overturning the

pemit grants solely because NPDES pemits have not yet been secured. It can

be argued that the first prong of the Payne v. Kassab test for cmpliance with

Article I Section 27 of the Pennsylvania Ccnstitution (Payne u. Kassab,11 Pa.

Otwlth. 24, 312 A.2d 86 (1973)) implies DER should have issued the NPDES pemit

(which we now have ruled 1s required) before the pemits appaaled-frcm were issued.' i -

However, the EQB presumably was aware of Payne v. Kassab when it prmulgated 25

Pa. Code S92.21. %e EQB could have required that an NPDES pemit for a dis-

charge be obtained before the construction pemits which would produce the dis-

charge aru granted; instead the EHB merely required that an NPDES pemit be obtained
.

within 180 days of the date when the discharge is expected to comence. We agree

with the D]B that 25 Pa. Code S92.21 suffices to protect the environment in a

fashion fully consistent with the requirenents of Article I Section 27 and the

intent of Payns v. Kassab. Article I Section 27 does not force us to overturn

the appealed-frm pemits, provided we can ensure (as we have) that the NPC*S

requirements of the applicable Federal Clean Water Act will be cceplied with

before any discharges occur.

4. Why An NPDES Pemit Is NaarW

Once we have cmcluded that we need not defer to DER's legal analysis

in this matter (including DER's reliance on NFP, supra), the further conclusion

that we must require an NPDES pemit under the facts of this appaal seems un-

avoidable. Se record demonstrates that the Delaware River water which would be.

diverted into the East Branch and the North Branch contains heavy metals (in-
, .__ x

- --
-- -- -- '~ ~ . _ . . _

cluding lead), pcspcrus, nitrates and fecal ooliform. Clearly, these sub-

stances eme under see (or all) of the phrases "chmie a1 wastes", " biological-
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i wastes", " industrial, nanucipal and agricultural wastes" which are " pollutants"

; as defined by the Clean Water Act.

) Of course, it may be these substances occur in such small amounts in
.

! the Delaware River water that no treatsnent will be required before discharging
a

into the East Branch or North Branch, but this is the very question which the'

i

!

NPEES parmit pma is designed to answer. Moreover, it-is already apparent,

frun the evidence at hand, that.the levels of lead in the Del ==re simply cannot; -

:

; be dismissed as "very ama11" without further careful examination. To ascertain

the nal==re River's water quality, Charles Rehm, Chief of the Water Quality-

;

; Planning Secticn of DER's Norristown Office, reviewed water quality data sub-

mitted by }MRA's consultants as well as certain STGET data (ocmputer print-outs
I of water quality analyses conducted in the nalmmre by various water quality
i

| control agencies in the ordinary course of their duties) . Mr. Rehm chose to'

rely upon data gathered at the Morrisville (PA) gauge (which being ess'entially.
,

across the na1==re fran Trenton (NJ) is located about fifteen miles downstream

fzun Point Plaaaant) haw-==a there had been substantial sanpling at this location

and he assuned that Morrisville water quality was representative of Point Pleasant
1

4 water quality. In a chart prepared by Mr. Rehn and intrerW as a Del-Aware

j exhibit, Mr. Rehm capared the long-term average concentrations of various water

|- quality parameters at merisville to these same parameters in inter alia the Ibrth
,

]- Branch and the East Branch. Mr. Rehm d'etermined that the long-tarm average con-
i
i

centration for the heavy metal lead in the Delaware was 51.4 mg/l (mi%cmus
4

per liter).

; Mr. Reta acknowledged that this nunber excaarlarl the instream water
i
j quality standard of 50 mg/l set in 25 Pa. Code Chapter 93 of DER's regulations,

but he felt that introduction of this water into the East Branch and the North
| Branch was nevertheless permitted because this lead value represented only a
i

"small increase" over the Chapter 93 standard. However, Mr. Refun's position,

| 99--
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ignores the plain mandate of law. M1ere a regulation establishes a definite
'

numerical standard, DER may not decide that same violations of that standard

are so small as to be "de minimis". Commanusalth v. Pa. Liquor Control Board,
I

471 A.2d' 941 (Pa. Otwith.1984) . The principle that DER has a mandatory duty

not to allow water quality standards' to be eW is embodied, e.g., in 25

i Pa. Code 595.l(a) .

Admittedly, if the. East Branch had sufficient. flow at the point of-

discharge, a di eharge of 51.4 mg/l of lead might not cause a violation of

C22 apter 93 standards (after dilution by the receiving stream), but this record

denenstrates that during low flow periods the Delaware Diversion will constitute

virtually the entire flow of the East Branch and North Branch at the points of

di eharge. In any event, if DER chose to rely on the diluting c=hi14 ties of the

i receiving stream, it should have carried through a load analysis similar to the
' waste load allocation process set forth in 25 Pa. Code 595.3. Because DER

de*am4=9_ no NPDES permit was necessary for the diversions (and because Mr.
,

Rehm was not perturbed by a "little" excess above water quality standards) it

i did not go through this process.
3

; While we have emphasized Delaware River lead we note that Mr. Rehn's

analysis as presented in De.l _-Aware Exhibit 52.also_shows that the average water- , , - . . - . . _ - _ _ _ . _ . _ . _.. ___ ,

quality of the nalmare at Morrisville exceeds Chapter 93 standards for aluninun,
~-- . . - . - ~ . . . . . - - ~. - - ~-

_

!

_ _ . - _ . ,

bacteria, www.r and phenol. Furthermore, Mr. Rein admitted the SIORET data
v.w*h weww-=.e, m.. _ ._ m% y,.

showed that water quality in the nal==_re at I_mharville (NJ), only two miles

j downstream fran Point Pleasant, manifested the v i.-ses 2 of: copper at 9r

mg/1-ocarpared to a 5.6 mg/l standard; zinc at 110 mg/1-ampared to a 95 mg/l )
standard; iron at 4700 mg/1-cmpared to 1500'ng/l and total phosphorus

avaading the chapter 93 standard by 3 times. It is true that Mr. Behn discounted
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the Lumberville data, due to the relatively small nunber of sanples there re- i

ported and due to his inpression that the Lunberville data could have been
,

influenced by a discharge fran a plater on the RT side. Nevertheless, the to-'

tality of Mr. Rehm's testimony hardly can be said to justify Mr. Rehm's con-,

' clusion---arrived at without quantitative analysis of present North Branch and

East Branch polluted loads and flow rates-that the effects on water quality

in the receiving stream would.be. ira.uuic:quential. 1

'

Apparently, Mr. Rehn also was influenced by his opinion that the

overall water quality in the Delaware equaled or eW the present water
i

quality in the receiving streams. However, even assuning arguendo that the
' present water quality of the East Branch (and/or the North Branch) is Fuu.d-

than the Dalaimre River, we do not believe this is relevant to the issue of:

whether DER may penuit Chapter 93 water quality numbers to be excaadad. This,

battle was fought long ago in Pennsylvania, and long ago it was detennined a
'

polluted receiving stream deserved protection so that polluted streams could

be reclai-d and restored to an unpolluted condition, 35 P.S. S691.4(3);

Conri:onosalth of PA u. Gilpin Township, 52 Pa. Comanwealth Ct. 414, 415 A.2d

| 1002 (1980); Comonosatch v. Barnes & Tucker Company, 9 Pa. Ccamonwealth Ct.1,

303 A.2d 544 (1973); rev'd 455 Pa. 392, 319 A.2d 871 (1974) .
;

In other weeds, the record indicates that the Delaware may be e apahle

of transferring significant concentrations of pollutants to the receiving
:

streams. 'mus the only question r-ining, before we legitimately can ocmclude

that NPDES permits should be required, is whether the diversion of Delaware

River pollutants to the North Branch or East Branch constitutes "an addition

of a pollutant" under the Federal Clean Water Act. In view of considerations

di===ad supra, we are to decide this question without par +4rmlar deference to

i IER's legal analysis or to the holding of the NFF Court, although we certainly

i
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should pay careful attention to the reasoning of DER and the NFF Court. We have'

paid such attention, and sinply cannot agree with DER or the NFF Court under the

facts of the instant appeal. In pardmlar, as we have stresssed earlier, we

cannot agree Congress and the Pennsylvania Iagislature intended that DER would

have no right to establish pollutant concentration limits for discharges of

the Delaware into the Neshaminy or the Perkimen, no matter how polluted the -

Delaware or how pristine the receiving streams. Therefore we hold that the

diversions presently arma1M-fre do constitute additions of pollutants under

the Clean Water Act.

NWRA and PECO argue that any pollutants which may have entered the4

Delaware River were not intrrv4W by their activities, so that under the
' Federal Clean Water Act they should not be held responsible for these pollu-

tants. In this regard, W RA cites appalachian Powe5 Company v. Train, 545 Fed.

2d 1351 (4th Cir.1976), which held that utilities which remove water frm a
,

*

river for cooling may return the water to the river without renoving the pollu-

; tants originally present. Appalachian Power, supm is distinguishable, however,

because it (as did NFF, supm) dealt with the. return to the same waterway of

pollutants removed therefrm, the instant arma1 thal = with transfer of pollutants-

frm me river into two other rivers. In Appalachian Power, supm even more than

in NFF, supm it could be (and was) argued that the activity of the would-be-

'

permittee did not cause the pollution, so that the permittee should not be re-
'

sponsible for this pollution.
j

That a different situation pertains where man made activities cause
' pollution occurring in one body of water to reach another body of water is-

made clear by two Pennsylvania cases which, a1Mit they arose under state
'

statutes, nevertheless addressed this very issue. In Harmar Coal Co. v. DER,

306 A.2d 308, 452 Pa. 77 (1973), a mine OE=.r w argued that since he didn't
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cause the acid pollution of the water he was piziping frm his mine, he didn't<

have to treat the piziped water when he discharged it into the adjacent surface

waters. The Pennsylvania Supreme Court, though willing to concede that Harmar

Coal Capany had not caused the pollution to the groundwater, held that "but

for" the capany's activities the pollutim would not have reached the surface
.

waters.

The same Court utilized similar reascning in Commonosalth v. Barnes a

Nker Coal Company, 455 Pa. 392, 319 A.2d 871 (1974), which involved the breakout

i of acid mine drainage fran an abaran.sd coal mine. 'Ihe trial court in Barnes a

! hker, supra had found +. hat nuch of the acid mine drainage emanating fran the

closed mine originated in adjacent coal mines, and ran through insufficient inter-

ior h= Mars into the Barnes and Tucker mine before riieharging; nevertheless,
.

the Suprene Court had little trouble in assigning 14=hility to treat all the
,

disuiarged water upon Barnes and Tucker Coal Capany. Again, there was no doubt;

! -

i in Barnes & Nker, supra, as there had been none in Harmar, supra, that the

w w y held responsible had not caused the pollution of the waters in question;

what each wwy did was cause or permit the transfer of this polluted water to

another body of water. 'niat is exactly what PBCO and MRA prop se to do in theo

; instant case.
i
'

DER and MRA also argue that DER conducted an analysis and review

"as if" a NPDES permit was to be requirad. Frankly, the Board is at a loss as
,

to how to consider this argunent. Certainly, no party has cited any authority,

1

j for the proposition that DER's efforts constitute substantial emnliance with

| the Federal Clean Water Act; as explained above we feel that full c Inpliance
'

with this Act is mandated by applicable state law, including Article I Section

27 of the Pennsylvania Constitution.
i
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To sun it up, it was an abuse of discretion for DER to have issued the

ap;=al_ed-fran pemits without requiring that discharges into the receiving streams

otmply with NPDES pemits. This deficiency of DER's actions in issuing the ap-

pealed-fran pemits raarlily can be renmiiM by renand to DER, as per our Order
:

; infra, without any need to wholly overturn the pemits already wante:d.

We add that the conclusion we have reached concerning the need for NPDES

permits causes us to wonder about-the relevance of the standing ' issue discussedi

so extensively supra (subsection III B 1) . In the past the Board has not been

willing to allow an ==allant to "act as 'a private or Ccrmanwealth aLLu.ue:y

general, looking over DER's shmlelars" as DER enforces its governing statutes

and regulations. Pennsylvania Game Conunission v. DER and Ganaer Sand and Gravel,

i Docket No. 82-284-G (Opinion and Order, February 3,1984) . For instance, in

Canzer we wrote:

Every allowable Ccmnission claim of procedural or
substantive error by DER in granting Canaer its ,

pemit nust be related to the Ccanission's alleged
injuries under the Wittiam Penn standard. .

i Although we certainly do not disavow this holding fran Ganaer, we

question our discretion-in the large and ccmplex water diversion project

presently before us-to ignore, solely on grounds of standing, our conclusion

frun a fully litigated record that an NPDES pemit is rww1M to ensure protection4

'

of the North Branch (as exclainM earlier, standing to ap;=al the "no NPDES per-

mit" decision for the East Branch has not been challenged). We see no need to

rule on this question at this time; the issue will be mooted unless our provisional

ruling that Del-Aware has standing to appeal the "no NPDES permit" decision for

the North Branch is moed after reconsideration cf this adjudication. The
1

issue will becana crucial, however, if our cr:. ant of standing to Del-Aware is

reversed.
:
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C. DNIlONENIAL IMPACTS CN RECEIVING STREAMS

Having decided that the presently appealed pennits nust be remanded
S

- to DER in order that the "no NECES daciaim" be remedied, we next turn to the

host of additional issues the ==11=nts have rai=1 ocmcerning envirorsnental

inpacts on the receiving streams. The following discussion of these environ-
,

mental issues is organized under a set of reasonably sensible and wwerensive
!

subheadings; these subbaadings do not include " Water Quality", howevsr, because

f that subject already has been exard.ned during our analysis of the need for NPDES

pennits (subsection III B 4) .

1. Erosion.

One of the most hotly contended itans in this ocmplex case was the

; aer=1arated erosion which the ==11 ants (under which appellation it new is

{ convenicnt to include the intervenors, Friends of Branch Creek) asserted would

j be canaad in the headwaters of the East Branch by the diversion of up to 46 mil-.

I
! lion gallms of Delaware River water per day (65 cfs) into that stream. Similar
;

j claims of accelerated erosion pertain to the North Branch.

l 'Ihe East Branch of the Perkicznen is a small stream, virtually a rivulet, ;

I

| at the point of discharge.5 In its nwlian flow of 1.5 ogs, a person could jtup
,

across it. '1he stream channel, carved by higher flows, is itself only 16 feet,

! '

wide at this point.

5 Fran this point near the Elel ant Road bridge, the stream meanderst
;

j nortl r.;tward towards the main stem of the Perkicznen. In its upper reaches, '

i the stream is,. during normal low flows, a-series of pools and riffles. The
!,

| bottan is loose rock. The banks are cut through silty loam and clay loam soils.
]
- '!he East Branch is a flashy stream. The large amount of land cleared

for farming and the high amount of clay in the soils contribute to rapid run-off*

after rainfall or thaws of snowfall, causing stream flows to increase quickly*

:
i

!

5 This description is taken in large measure fran the post-hearing brief.
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after precipitation and then mt eida. Sheet and gully erosion frca farmland makeh

the high flows fairly turbid. These turbid flows are, in the creek, less erosive.

- than clear water flows, due to the radW =adimant carrying capacity of the water

which is already silt-laden.
;

Erosion does occur, however, at levels of flow that are'belcw floodstage.

Piemp-ss prMM during the hearings showed bank slunping and slope failure
! during spring ru x ff. (Del-Aware W hihits 98A-C) Portions of the bank collapse

-

into the stream in blocks, or are eroded gv=dn=11y. Mr. Hershey testified that,
a

in measuring the creek, flows fra a single thaw rernoved a foot of soil frcm the bank.

Aside frm the effects of erosion, which can be oo1.recM by inproved

land management practices, the water quality of the East Branch baarhaters is!

.

good.

In the Sellersville-Perkasie area, s e e six miles downstream fr m the

;| point of discharge, the East Branch is pooled behind a series of low dams. Below
;

this point, the Sellersville sewage treatment-plant discharges wastewater to
,

the stream. Water quality in general is reduced, as other sources add pollutants. ,

The stream is noch larger, with incraaaad flows of neerous tributaries. A lar-

i ger channel and larger flows ocabine with lower velocities to make this lower

section of the East Branch a distinguishably different stream.

Since the maximm diverted flow of 65 cfs is ow1.vaimately 50 times
I the median flow of the East Branch at Elephant Road, one's intuitive response is

; that this diversion aust have see substantial inpacts on the East Branch. Indeed,

i there seems to be no real dispute among the parties to the proposition that if

one tries to force too nuch water through a small stream, the course and cross

section of that stream will be changed by the removal of erodible materials

fra the streambanks and botte. There also is no real dispute that in situations

| where streantaed and bank erosion exceed m==1 levels, there will be increased
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Hirhidity in the stream, incraaaad deposition of aad4=nt en the stream bottm

and negative inpacts on the aquatic cmmunity in the stream. The North Branch
,

too is a tiny stream at the point of the outlet. It too is a flashy stream

maa %. through an erodible area, so the diae'i_asion relating to the East
.

Branch holds with equal rigor to the North Branch.

S e battle is joined, however, as to exactly when soil erosion be-

gins to take place and even (though to a laaaar degree) as to the mechanism which

causes this problem.

EER's findings and conclusions on this issue, as contained on page 41 of

its Envircreental Assessment, are as follows:
.

Incraaaad Flows

me major effects on the stream flows and stream
'

channel of the East Branch Perkicmen Creek resulting
fr a the addition of waters diverted fr m the Delaware
were investigated in the 1970 report by E. H. Bourquard

,

Associates, Inc. Because of proposed punping rato
changes, another review was made by Philadalphia Electric
Capany in its Envim-tal Report (July 1979) .

'Ib briefly r="he the findings of these stirliaa,
a total of 15 locations were investigated along the
ll7,000-foot reach between the nouth of the East Branch
and Elephant Road bridge. Iow, median and flood flows
were es*=h14=hed at each of these locations for both
existing and m-M conditicms. In Bourquard's orig-
inal report,'the average rate of pm ping Delaware

!
River water into the East Branch was estimated to ha
54 cfs. Se average rate of paping in PED's updated I

<-al_r'ilations is estimated to be 34 cfs, not including
water inmaaa in u- - : t. The ==v4== paping rate
used in both e s was 65 cfs.u

For purposes of ocuparison, the channel section
closest to the point of in-flow will be discussed.
B is section is considered the most critical since
the cross-sectional area of the channel is the smallest
at this point.

During low-flow periods, only a small low-flow
channel is required to cx:nvey the entire stream flow
of approximately 0.05 cfs. Depths of flow are calcu-
lated to be 0.02 feet and velocities are 0.17 fps.
During =v4== papage, the flow increases to 65 cfs,

i -107-
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depths to 1.28 feet and velocities approach 3.0 fps.,

This rate of fJ.ow is not considered to be erosive
and flows should be contained within existing stream
channels.

During periods of = lian stream flow, existing
conditions are such that flows are 1.4 cfs, depths
we 0.15 feet and velocities are <-=1m1=ted at
O.61 fps. With the mari== increased flow of 65 cfs,'

the depths would increase to 1.3 feet and velocitiesL

to 3.02 fps. Again, there should not be any noticable,
~

erosion en existing stream banks. (footnotes mitted)
!

Not surprisingly, appellants and intervenors challenge both DER's!
,

! findings and the "no erosion" conclusion it draws therefr m. The remrd in-

dicates that the Bourquard study upon which IER relied was the work product of

a civil engineer naned Ibbert Stency. Although Mr. Steacy, a 1939 graduate of

CI2W, has had a long engineering career (which was mostly spent with the U.S.G.S.)

and certainly inpressed the presiding officer as a empetent and honest wit-
i

ness, until the present case Mr. Steacy had not proffered an opinion on %ted
.

erosion nor had he predicted future flows in a stream. In the instant matter,'

Mr. Steacy's predictions were based upon a single site visit to the East Branch,,

during which Mr. Steacy observed this stream at various points fra highway,

bridges,
d

Instead of field measurements, Mr. Steacy relied upon < alm 1ations of,

stream velocity using Manning's frwmnia, and capared these < alm 1=ted values to

: a table. Both the fornula and the table appear in the Handbook of Hydraulics by |
,

I Brater and King, Sixth Edition.

Manning's formla (v" 1.486 r ! F'

) estimates the velocity of water; a

flowing past a point in a pipe, channel or stream, as being r%iicnal to pos'i-
;

tive powers of the sideslope (S) and hydraulic radius (r) of the pipe channel and/or
r

j stream, and as inversely r%i.icnal to the roughness (n) of the conveying device.
i;

j The hydraulic radius (r) is a measure of the curvature of the conveying modim,
|

and thus depends upon the manner in which a given flow fits the conveying medim,
i
i
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i.e., the cross-sectional area over the wetted perimeter equals r. To calculate

or measure r, therefore, rue must calculate or estimate the average depth of

flow and the effective slope of the stream banks. At each of the points where

he calculated velocities, Mr. Steacy measured neither the depth nor the slopes

of the banks, but rather estimated these dimensions. The expert witnesses proffered

by appellants and intervenors challenged Mr. Steacy cm both these estimates.

Moreover, they challenged the n or roughness value chosen by Mr. Steacy. As to

the lack-of-measurenent arguments raised by appellants' experts, we agree that

it would have been desirable for Mr. Steacy to have measured depth and side

slopes for at least one point, and we note with approval that appellants' witness

John T. Hershey and his helpers did measure the depth and slopes of the East

Branch at certahi points; but we must note that these measurenents did not take

place when the flow in the East Branch was at or near 65 cfs, i.e., during con-

ditions approximating the condit:cns applicable in the East Branch during maximum.,

diversions.

It seens to us t'iat if one really cents to know how a flow of 65 cfs

fits the East Branch channel, one has to measure the channel at that flow.

Failing that, the applicants, DER, the appellants, the intervenors and this Board

are relegated to discussing theoretical' mImlations.

'Ihe most relevant: of such calculations was the 3.02 feet per second

velocity calm 1ated by Mr. Steacy for the flow of the East Branch at Elephant

Road with a 65 cfs diversion. DER relied on this mimlation. 'Ihorefore, we will

assume for the rest of this discussion trat the upper reaches of the East Branch

will be subjected to a velocity of 3.02 fps frcm the proposed diversion. So

assuming, the crux question bectnec whether this velocity will cause substantial i

erosion in the East Branch. Several of the witnesses, including Mr. Steacy, |
l

testified that there is no unarp line between those velocities which no longer
{
l
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can maintain silt in motion and thus will lead.to sediment settling on the bottan

of the East Branch, and those velocities which will scour the banks and bed of

the East Branch. Both of these velocities are considered critical velocities,
t

For our purposes we will examine only the upper critical velocity, the velocity

at which scouring begins. In this regard, Dr. Robert Dresnack, a well qualified
,

.
I

civil and sanitary engineer proffered by NWRA, agreed that a valid approach for
,

determining critical velocity was to refer to a table appearing on page 7-24 of

Brater ana King. I
i
!

It is important to note that this table sets forth permissible velocities

in canals after aging. 'Ihe textual material preceding this table emphasizes that

the process of aging--especially by the deposition of a variety of materials fran

fine to coarse on the sides and bed of a stream, and most especially by the

deposition of colloidal materials-tends to cement the clay, silt, sand and |

gravel along the sides and bed in such a manner as to resist erosive effects.

Thus, permissible velocities in aged canals are greater than in newly rolled

canals. Several witnesses testified that the East Branch, as a natural st[ ream '

I

which already has received substantial runoff fran adjacent farmer's fields,

resanbles an aged canal rather than a new one. We shall make that assumption,

but in doing so we note that the Brater and King Table already assumes an aged

canal.

The table in question provides as follows: '

$rmiseMe Canal Velocities after Aging i
*

Ilseemmeeded le 19?S by Special Comenittee en tariestlee Itsecerch. ASCE

158 eICan' 5.".Y *s*I3"'d*8 8'It e, ,

s
Orisimel enesenet seesests * * ' ' ' ' peruna

fdetritus g,M is
I.e.a.eeie

Mee esad. ese-eeue del. .. ... ... .. 1.30 2.50 1.50
SeedF leem, wo!!oisial.... 1.71 2.50 2.00..

844 leem see e=Uesd al . . . . . . . . . . . . 2.00 3.00 2.00
AUmwiel enite, eeMesdal......... 3.00 3 ao 2.00
Oedieery 8t e leem.... . . .. . . . . . . . . 3.40 2.80 2.25

}Valenele eek. . . . . . . . . . . . . . . . . . . . . . 2.50 3.a0 2.00
Mme srevel. . . . . . . . . . . . . . . . . . . . . . . 2.40 8.00 3.78
Stif eter. very seueidel.... . ..... .. 3.78 8.00 3.00
Ceeded, lean to eebbles, ese eel.

leida!. . . . . . . . . . . . . . . . . . . . . . . . 3.78 8.00 8.00
Ailuvial silta, eeur Idol.. . . ... . ..... 3.78 8.00 3.00
Creded,siltle se lee, eeLeidal..... 4.00 8.40 8.00
C* ease travel ese ''eidel. . . . . . . . 4.00 0.00 0.60
Cobbies med ab&as..a ............. 8.00 8.40 8.40
h elee eed hardpene.,............ 4.00 8.00 8.00
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We remark that although the table's r+> -----Mations are nearly 50 years old,
'

the possibility that the' table now is outdated was'not raised during the hearings.

Mr. Steacy selected the value of 3.5 fps as the critical velocity frm

this table because he assmed that the banks and bed of the East Branch were

W_ of ordinary firm loam, and because he also assmed that the Delaware

River water transferred to the East Branch would be transporting colloidal silts.

but not sands, gravels or rock Gey--its.
4

' Both of Mr. Steacy'' asstmptions were hotly challenged by the appellants

.and intervenors. As to the type of soil in the banks and bed, the challengers

noted that Mr. Steacy's assumption was based upon a visual investigation at cer-

tain locations along the East Branch, conducted during his single. visit to _the*

j site. In spite of the fact that Brater and I[ing noted the lic-stimce of properly

defining the soil along the line of the waterway before applying the table, neither
'

Mr. Steacy nor anyone else on behalf of PECO, WRA or DER tested the soils in the-

vicinity of the East Branch or examined the available literature on this subject.

DER's aquatic biologist,who has examined the entire East Branch more than

once, did have :n opinion on the type of soil materials adjacent thereto based,

on visual examination; his opinion, that the substrate was e-med of small

rocks, bon 1rlars, rubble, a lot of silt and a lot c# ity seems to be at variance

with Mr. Steacy's observations (of ordinary M k. n) . A similar analysis

of tae North Branch substrate was supplied b Pa urnon--WRA's aquatic biolo-
1

gist.
!

'

The appellants' hydrological witness, Jonathan T. Phillippe, did attempt

to objectively determine soil types in and adjacent to the East Brurch. One
'

source of the informaticin he used was the soil analysis perfo mad on behalf of
i
; NWRA for construction of the Bradshaw Reservoir. This analysis showed the soils

at the Bradshaw site to be pred m inately silty or sandy clay loams.;

t
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The Applicants' experts disparaged this analysis, and pointed out ac-

curately enough that the pv_--W Bradshaw Reservoir was at least 6 miles away
" . fran the outlet on the East Branch.- However, Mr..Steacy also didn't.like the
;

'

results of an analysis of borehole materials even though the borehole in question4

was in the bank of the East Branch.

Mr. Steacy also rejected the analysis of soils contained in the Bucks
4

County Soils Conservation Map for the East Branch area. This analysis, like

the Bradshaw Reservoir and borehole analysis, suppw.i.ed the appellants' view

that soils in and near the East Branch are more properly grouped in the silt

-loam, non-colloidal category than in the firm loam category. The Soils Conser-

vation. Map is a carefully prepared <h-nt. All in all, therefore, though recog-,

,

nizing that the appellants have the burden of proof, we find, for purposes of this

Adjudication, that the soils in the vicinity of the East Branch fall under the

silt loam non-colloidal category. Both Dr. Dresnack and Mr. Steacy admitted that

if the soils were of the latter type the critical. velocity would be 3.00 fps *

,

even assutu.ng that the Delaware River water L.anspcu ixd mainly colloidal silts,-

and would be 2.00 fps if this diverted water were considered to be either clear

: or containing silts, sands, gravels and rock fragments.

On the crucial issue of the quality of the diverted Delaware River water,

there is again, not surprisingly, a split of opinion between ay11 ants and Ap-

plicants' experts. . Again the opinions are nostly subjective. Appellants' W Us

suggest that the Delaware at Point Pleasant is not greatly silt len in the

first instance, and that storage in Bradshaw Reservoir will cause much of the
'

silt in the Dalman to settle out. The Applicants' experts argue that the

Delaware River water is l e with colloidal solids, and also argue that thesen

1

l6. This analysis showed the presence of hard silt, little shale or gravel,
,

and little clay..
.

'
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solids will not settle out during the two days the Delaware water will be stored

in the Bradshaw Reservoir before being released to the East Branch.

'Ihe only scientific attengt to predict the amount and nature of solids

to be expected in Delaware River water was conducted by Dr. Dresnack. Dr. Dresnack

reviewed water quality analyses of Delaware River water; he inferred that a large

percentage of the solids in the Delaware must be colloidal because they are not

suspended solids. Accepting this inference, which was contested by appellants'

counsel but not contradicted by evidence, Dr. Dresnack's further analysis sees

to undercut his ultimate conclusion. Essentially, Dr. Dresnack's further analysis~

of the Delaware River's behavior over 6 ml=L'r years demonstrated that most

of the Wi=nt carried by the Delaware is associated with high water levels;

for instance, 50% of the yearly Wi=nt load is ucus@rted during only six

days. The corollary of this analysis, as is plain frtxn Dr. Dresnack's exhibits,

is that during the warm weather-lower flow periods when the highest diversions

are contemplated, little Wi=nt (colloidal or otherwise) will be transported

by the Delaware. Therefore, we find that the water to be diverted to the East

Branch will be clear water. grdingly, along with our finding on soils types,

_e find _fra_n th_e ab_ove T_able_and in accordance with the testimony of appellants'w
_ _ . - _ , - _ , _,_ _ _ . _ . _ , _ _. _

experts that the critica
~ <--~(,--.,. . .-

___n_-__l ve.locity_in the East Branch will be 2.0 fps.
.-

We note that Applicants' experts expounded an alternative theory to

demonstrate that erosion in the East Branch will be minimal. They testified

that since even the maximum diversion will not approx 2. mate the 1.5 year flow of the

East Branch, and since the 1.5 year flow (the so called " bank full" flow) is

the daninant flow for cutting the channel, no excessive erosion can be expected.

While this testinony does alleviate the Board's concerns about possible flooding

fran the diversion, neither the Brater and King text nor the ASCE Manual of

Practice No. 54--which sets forth a similar table (Table 5.2)-requires bank full

-113-
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conditions as a precondition to erosion; critical velocity alone is the imchanism

discussed in these sources (which sources were authenticated and used by all

parties' experts). Thus the Board concl * that if and when flows in the East

Branch exceed 2.0 fps in its upper reaches, substantial erosion of the bed and

bank facing the wetted perimeter of the stream occurs.

The above discussion has been restricted to the East Branch. It holds

with equal force to the North Branch of the Ibshaminy. The same clear Delaware

River water is proposed to be discharged into each stream. The Ibrth Branch is

much closer to the Bradshaw site than is the East Branch, so that the Bradshaw

soil analysis applies with even more force to the North Branch. NWPA's own

expert, Paul Harmon, on the bcsis of considerable on-site observation, concluded

that this stream's substrate was a " fairly erodible" mixture of " gravel, rubble

and Bowmansville silt".

Consequently for the North Branch as for.the East Branch we conclude
~~_._ _. ~ - ,

that 2.0 fps is the critical velocity.

Since NWPA's own engineering expert, Dr. Dresnack, has calcolated a

maximum velocity at full diversion of 2.2 fps in the North Branch, here too

the Applicants' own expert has predicted an instream flow which exceeds the

velocity we've found to be critical.

What to do about this situation? DER's response to the potential for

erosion in each creek was to condition each permit, so that each permittee had

to: (1) monitor and inspect the portion of its respective creek adjacent to and

below the outlet structure on a regular basis; (2) correct any observed erosion

on the bed; and (3) stabili:e and revegetate any exposed portion of the stream

bank.

The appellants are not satisfied with these conditions and rightfully

The permit conditions, described above, at best address the erosion problenso.
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after it is created. It is the genius of the permitting process to anticipate

and prevent envirorunental problens before they arise. Moreover, the above

conditions provide neither the permittees, nor DER nor interested third parties

with any verifiable standard.

The DER official in charge of this project, R. Timothy Weston, albeit

by way of a legal opinion, admitted that erosive velocities caused by an outlet

permitted under 25 Pa. Code Chapter 105 would have to be mitigated in order to

ccrnply with 25 Pa. Code SS105.14-16 (as well as with Article I, Section 27 of

the Pemsylvania Constitution) . We agree with Mr. Weston's legal analysis in

this regard. In Payne u. Kassab,11 Pa. Connonwealth Ct.14, 312 A.2d 86 (1973),

the Ccrmonwealth Court prenulgated a three prong test to review the cxxupliance

of an agency or instrumentability of the Camonwealth with its duties as a trustee

of Pennsylvania's Public Natural Resources as per Article I, Section 27 of Pennsyl-

vania's Constitution. This threefold standard is:
.

(1) Was there ccrupliance with all applicable statutes
and regulations relevant to the protection of the Camon-
wealth's public natural resources? (2) Does the record
demonstrate a reasonable effort to reduce the environ-
mental incursion to a minimum? (3) Does the environ-
mental harm which will result frcm the challenged de-
cision or action so clearly outweigh the benefits to
be derived therefrcm that to proceed further would be
an abuse of discretion?

This standard has been uniformly applied by this Board and Camonwealth ~

Court when reviewing actions of DER, Concerned Citizens for Orderly Progress v.

DER, 36 Pa. Camonwealth Ct. 192, 387 A.2d 989 (1978) .

ParH cul ely relevant to DER's obligations under the second prong of

the Payne test is 25 Pa. Code S105.16(a) of DER's regulations, which provides:

'1he determination of whether the potential for sig-
nificant environmental harm exists will be made by
the Depart 2nent after consultation with the applicant
and other concerned governmental agencies. If the

l Department determines that there may be a significant
impact on natural, scenic, historic, or aesthetic
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values of the environment, the Department will con-
sult with the applicant to examine ways to reduce
the enviu = ital harm to a miniminn.

' We are not urunindful that it might be inpossible for PBCO or NWRA to

achieve the critical velocity of 2.0 fps into the' East Branch and North Branch,

re=poetively, i.e., to reduce the impact on these streams to an insignificant

,' level. In this event, we believe that under the third prong of the Payne v.
_

Xassab test it is irv=hant upon DER to balance the need for the project against
_ . _ _ _ ~ ~ ~ - - . , . _ _ _ .., ___

the impact of erosion on the receiving streams, after all ~p"ossible mitigation
-. _ _,__,.__ _,,_ - - ~~"' ' "'~'~'~m

of the erosive inpacts. Indeed, this conclusion is merely a paraphrase of___.-- ~ ~~~

the testimony of R. Timothy Weston, Esqlire (Tr. p. 2495), the DER official nest

intimately wouected with the Point Pleasant project.

Since, as per our earlier discussion, we already 'are renanding this '
i

matter to DER, it will have the vwvi.i.anity to conduct this balancing analysis I

during remand.
.

.

.

2. ' Flooding

The appellants also raised concerns about the possibility of flooding

in the East Branch caused by the discharge. On this point DER, at page 42 of

its Envirorsnental Assessment, set forth the following:

To analyze the effects on flood flows, the
following table was prepared for this inflow point
uM1 iring data fran Tables 2 and 3 in PECO's 1979 ,

Envii. vim-stal Report.

Table 4

Q(cfs) Depth (feet) Velocity (fps) l
1

Median Flow 1.4 0.15 'O.61
Madian Flow + Point
Pleasant Diversion 66.4 1.30 3.02
Hean Annual Flood 320.0 2.6 5.15 - Year Flood 467.0 3.2 5.7
50 - Year Flood 960.0 4.1 6.6

As noted above, the addition of the 65 cfs to the median flows
does not place the stream in a mean annual flood condition.

The operating plan for the project requires PECO to
monitor stream flows of the East Branch and, with the

-

.
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advent of a flood on that stream, reduce or termulate
p a pages fr m Bradshaw Reservoir. When the stream
flw of the East Branch approaches potential flood
levels (238 cfs at the Bucks Road Gaging Station
which is the peak flow of a one-year flood), an alann
is autcaratically activated at the pumping control cen-
ter and the Bradshaw p e ps, if operating, shall be
stopped. -

. The data in this table were sponsored by several of the applicants'

witnesses and were subject only to e narrow attack by the appellants.

EssenHally, the appellants admitted that during steady state conditions

the addition of 65 cfs to the East Branch would not cause this stream to overtop

its banks. However, the appellants demonstrated that because the Bucks Road

Gauging Station will be downstream frcm the diversion point at Elephant Road, a

heavy localized rainstorm could cause the East Branch to be overtopped below

Elephant Road before the Bucks Road Station read 238 cfs.

Applicants counter this argument not by denying its factual basis, but

by asserting that the diversion systran can be opted satisfactorily if the

flow frcm Bradshaw Reservoir is shut off when the Bucks Road Gauge reads 125 cfs

rather than 238 cfs. Applicants point out that, due to the topography of the

Bradshaw to East Branch diversion pipeline, only about half of the water in this
,

pipeline will reach the East Branch after the reservoir discharge is terminated

(half of the pipeline runs up-hill) . Applicants further assert that this cutoff

can be effected in 10 minutes. Neither of these assertions were contradicted

by the challengers.

We therefore conclude that if PED's peImit is conditioned to call

forth a cutoft u and when the Bucks Road gauge reads 125 cfs, no flooding of

the East Branch will be expected.

With regard to the North Branch, here too the undisputed evidence

deonstrated that the addition of even a full diversion (of 160 cfs) to the
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Nian f1w of 1.34 would not cause f1w therein to exceed the mean annual flw

in the North Branch of 280 cfs. Challengers did not dispute this evidence and,

unlike the situation on the East Branch, offered no evidence of even short-term

flooding probleus which would be exacarhated by the diversion.

3. Wetlands

4 pa11 ants raised an issue concerning the adverse impact on wetlands

adjacent to the East Branch caused by the diversion. Ari=11 ants' evidence

on this issue consisted in large part of testimony based upon a poorly scaled

Bucks County map and other unidentified maps, frcm which challengers' witness

John Hershey cair ilated that as much as 100 acres of wetland would be affected.

Setting aside the question of whether the wetlands identified in this map are

"lir@1.i.mit wetlands" as used in 25 Pa.. Code S105.17 (see section III D 2 infra),

there is no evidence that the diversion would cause any wetlands to be inundated.

Absent such evidence we cannot call DER remiss in fai1ing to additionally con- .

dition the permits in question to protect these wetlands. The small amount of

wetlands adjacent the Delaware which would be affected by the project are dis-

cussed belw.

4. Aquatic Biota

Considerable testimony in this matter addressed the present state of

the aquatic ccanunities in the East Branch and the North Branch as well as the

projected impacts on these ccmnunities frcm the proposed diversions. DER's

aquatic biologist, Donald Knorr, testified that the aquatic ommunity in the

upper reaches of the East Branch, just bel w the proposed discharge point, was
;

1

typical of streams that experience dry periods and also experience agricultural

runoff. He admitted, in response to a hypothetical question, that if the East
,

. Branch were subject to continued high levels of turbidity over a long period of

time (as throughout a sumner), the aquatic ccanunity therein could be damaged.
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However, absent excessive and long lasting erosion, Mr. Knorr predicted that the

diversion would actually inprove the envirement for the aquatic ccumunity in

the East Branch by increasing the habitat available to this otmmunity. hhereas

without the diversion the upper reach of the East Branch " dries up" in 'the sumier

leaving only isolated pool areas, the diversion would insure a year round supply

of moving and oxygena*ed water.

Applicants' aquatic biologist, Paul Hannon, who has studied the aquatic

biology in the East Branch for the last 12 years, agreed with Mr. Knorr on both

of the above points. The appellants did not introduce arrf evidence to contra-

dict the above witnesses, and in general narrowed their concerns on aquatic

biology to the erosional effects discussed above. Since we have found that

imposing a 2.0 fps limit on velocity in the East Branch will reduce accelerated

erosion caused by the diversion to. minimal levels, we also find that imposing this

velocity limit will eliminate any undua stress on the East Branch aquatic ccm-

munity.

Althcugh it is not so clear frcm the record that the appellants even

questioned the impacts of diversion upon the aquatic ccumunity in the North

Branch, we find that since the same limitation will appear in NNPA's permit as

in PE00's, the North Branch's aquatic cczmmnity should be equally protected.

D. DELAWARE RIVER IMPPCTS
*

As described in nore detail above, the intake structure for the Point

Pleasant Project is to be located on the west bank of the Delaware River near

the southern boundary of the Village of Point Pleasant, Plumstead Township,

Bucks County. The intake structure itself will consist of an assenbly of 24

Johnston wedge wire screens which are to be located approximately 245 feet

streamward of the Pennsylvania bank of the Delaware River. The screens, each,

of which is 40 inches in diameter, will be grouped in 3 groups of 8 each and
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will be connected by a 72-inch diameter reinforced concrete pipe to a gate well

located along the bank. Each grouping of screens and connecting pipe ocm-

prises a cylinder, whose long axis is aligned with the Delaware River's main

axis.

These cylinders are to be supported sane two feet above the Delaware's

floor and some four feet below the river surface at low flows. Frcn the gate

well, a buried 72-inch diameter reinforced concrete pipe will pass under the

Delaware Canal to a pJUp station located on the Delaware's bank east of the
4

*

Delaware Canal (Roosevelt State Park) .

The pump station is to be 80 feet long and will stand 45 feet above

finished grade. The grade of the station is below that of the tow path along
.

the Delaware Canal, but the roof of the station will be at least 15 feet above

the Delaware Canal. The station, which is to be constructed of reinforced con-

crete, is designed to resernble a barn. Behind the ptznp station (facing the

canhl) an electric substation protected by a chain fence is to be located, the

fence approaching within 30 feet of the canal, and the substation and fence being

clearly visible therefram.

1. Impacts on Iocal Fishing

Appellants raised concerns about the effects of installation and oper-

ation of the intake on the local aquatic ecology. The only effects of the intake

to be considered here are the operational impacts.
,

i For purposes of this section of this Adjudication the inquiry will be

further limited to the impact of the structure on local fishing. In this regard,

appellants raised concerns that the intake structure could pose a physical hazard,

to fisherman fishing in this area frcm boats or inner tubes, that its presence could
I

cause the shad to veer away frcm the Pennsylvania shore, and that it would adversely

impact local fish populations through the entrainment and impingenent of fish eggs

and larvae.

-120-
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In order to better w ,ui:hend each of these issues it is desirable to

know that the proposed intake structure is to be located approximately 800 feet f
downstream frm the point where the Tohickon Creek enters the Delaware. Over the 4

years the Tohickon has created a bar or thunb of land which is about 800 feet '

in length and' extends perhaps 100 feet streamward fr a the Pennsylvania shore.

At Delaware River flows of 6000 cfs this bar becmes ovm.L+yad and no langer
;

influences the surface flow of the Delaware, but at lower flows the bar begins

to energe frcm the Delaware and its energence causes an eddy to form downstream.
|

The size and shape of this eddy changes with changes in Delaware River flow. '

Iower flows cause the eddy to lose strength, but also to extend further out into
s

the Delaware River.

'1he testimony in this matter and even the exhibits intrMW by Del-*

Aware (see especially Del-Aware Exhibit 23C) danonstrate that the intake structure

is usually located out of the eddy and to the New Jersey side of the eddy wall.

htcertainflows,however,itappearsthattheintakestructuremay

be in contact with the eddy wall. (The record danonstrates that the eddy is a

favored fish ng spot for typical warm water fish such as bass, as well as a popu-
'

lar fishing spot during the annual run of the American Shad.)

Due to the uncontradicted facts: (1) that the intake structure will be
tlocated at least four feet below the Delaware River's surface, and (2) that even i.

;

at full diversion the intake velocity will be very low (.011 fps) at a distance *
1

of even one foot fr m the intake's screen, so as to be imperceptible at the

! Delaware's surface, we can find no physical danger posed to fishermen passing

i even directly over the screen in a boat or inner tube. Certainly, the appellants
1

,

;

introduced no evidence which even began to indicate any such danger. Our finding
i

l

mercifully makes it unnecessary to examine the appellants' standing to raise
|

i '

! this " danger to fishermen" issue.
.
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As to the impact on shad fishing, Mr. Kaufmann of the Pennsylvania Fish

ccs: mission did testify that American Shad, being k of shadows, would not pass

under the intake structure on sunny days when the stnicture cast a shadow on

the >1==re's bed. Further, Mr. Kaufmann expressed concern that in veering

away frcm the shadow the shad could veer towards the New Jersey shore, and thus

diminish fishing frcm the Pennsylvania shore. . On the other hand, Mr. Kaufmann

admitted that it was just as likely that the shad would veer towards Pennsylvania,

and thus inprove Pennsylvania fishing. De possibility of a split flow of shad,

was not discussed nor was the question of how seriously a structure located 245

feet frca shore would affect a fisherman casting frcm the shore. In short, Mr.

Kaufmann's testimony, while credible, does not support a finding that the intake

structure will harm fishing by its mere existence.

The' appellants also expressed concern that the e.ggs and larvae of

American shad and the shortnose sturgeon could be sucked through the screening

(en* trained) or held fast thereto (entrapped) by the suction through the intake

screens. We record again does not validate this concern. Even the appellants'

witnesses agree that the proposed Joh".ston wedgewire screen is the state of the

art in water intake technology. This screening, with its 2 m. openings, is

smaller than the size of a water-hardened sturgeon or shad egg, and thus cannot

entrain either of these. Moreover, the zone of influence of these screens even

at maximtm i take velocity is very small. The may h = intake velocity at the

screen is only .5 fps and this velocity drops to .011 fps at five feet frm the
screen; even Del-Aware's ichthyological witness agreed that the influence of the

intake velocity would extend only 2 inches frcm the screen.

When we further consider that a single shad female lays an estimated

100,000 to 500,000 eggs, that less than 1 percent of these eggs would hatch,

'

even under normal ciretastances, that these eggs will be no trore likely to pass
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the intake structure than any other point of the Delaware, that there is no evi-
- dence that the shortnosed sturgeon even inhabits the Point. Pleasant area, and

that no more than 2 percent of shad eggs passing Point Pleasant could conceivably

be affected by the intake, we cannot help but concluda that the intake's operation

will not adversely inpact the aquatic comunity of the Delaware River at Point

Plm ent.

2. Archeology and Wetlands

Turning to the pumphouse, here the issues raised concern the alleged

impacts of this punphouse on:(1) the historic and scenic integrity of the

Roosevelt State Park; and (2) a valuable archeological site located on the land

acquired for the pumphouse. The appellants also exprecsed concern about the
'

effects of the pumphouse construction' on wetlands adjacent to the Delaware.

According to the testimony of Del-Aware's witness, Samuel Landis, the

entire Point Pleasant area, and especiallv that portion of this area contiguous

to the Delaware River, was a gathering place for Indians. It is not surprising,

therefore, that an archeologically stratified site exists in that portion of

the Point Pleasant project site lying between the canal and the Delaware River.

'Ihis archeologic site, which has'a surface area of approximately 75 square feet,

was discovered by a team of archeological consultants hired by M A, including

Del-Aware's archeological witness. This witness had no ceplaints about the

methods used by the said consultants in surveying and identifying the site in

question for significant archeological resources, nor did he disagree that the

small site identified was the only such site on the project property. He even

agreed, in general, with the methods used by M A to protect this area, e.g.,

avoiding the archeological site during construction, covering it with earth and

covering the area with plastic. It is true that Mr. Landis also would have the

archeologically sensitive area fenced off, but when the measures undertaken to
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psei ct this crea are capared to the emplete lack of safeguards cm adjacent

private pawty, it cannot be denied that NWRA has taken all reasonable measures

to protect this site. Finally, in this regard, it should be noted that the
.

above-described archeologica.. g and preservation techniques were required
t by a Menorandun of Na- it between BMRA, the Advisory Council on Historic
?.

| Preservation,'the Pennsylvania Historic Preservation Officer and the Army Corps
.

1
!- of Engineers. The relevant DER personnel had knowledge of this ag==ielt, and
!

j relied upon it in concluding that the Point Pleasant Project would not significantly- :

o
affect any archeologica11y sensitive resources. Beside the above protections,

,

this agreenent requires NWRA to station a capetent archeologist on site to monitor
:

; the excavations during construction. In the absence of any countervailing argunent

or evidence we find these protections to be adequate.
1

The appellants admitted that the Point Pleasant Project would affect
1

.30 acres of wetlands, and agreed that while .22 acres of wetlands would be,

,
,

{ permanently lost, the renaining .08 acres would be res'tored to their original

; grade and pre-construction condition. Even the appellants didn't seriously

question the removal of this small amount of wetlands, but rather directed their,

f attention to the wetlands located adjacent to the East Eranch. 'Ihose wetlands
4

!

have been discussed above (section III C 3) . Is the absence of any countervailing

evidence (or even argument) 'fran the appellants, and in the presence of testi-

many that the affected wetlands are typical of the adjacent flood plain forests
. along the Delaware which will not be affected, the Board can find no fault with
4
i

; DER's determination that the wetlands in question are not "inportant wetlands"
J

within the maardng of 25 Pa. Code $105.17.,

4
-

i

3. Historic, Aesthetic and Scenic Inpact,

Point Pleasant Village is a very pretty collection of attractive resi-
t

| dences set in a scenic area hard adjacent to the Delaware River. Its historic

124--
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significance is reflected by its registration as a National Landmark. Moreover,
,

Ithe Delaware Canal,'which parallels the Delaware, is one of Pennsylvania's j-

Public Natural Resources, being in fact Pennsylvania's Roosevelt State Park.

The pmphouse of the Point Pleasant project, which is described in more detail ;.

above, is within plain view frcm the nal=-e Canal and is visible frcm at least n
f'

scnne of the Point Plaaant residences. Further, in order to transport water frca

the pmphouse to the Bradshaw Reservoir a 72-inch diameter reinforced concrete

pipe must cross the Delaware Canal, which will necessitate the temporary closing

of a section of the Canal and a right-of-way across state land.

The appellants assert that DER violated its fiduciary duties as a trustee

of the Roosevelt State Park by granting a right-of-way across the Canal, and

that DER violated the spirit (at least!) of the applicable statute allowing DER

to grant rights-of-way across state land.

We were iniHally perplexed with DER's treatment of the impacts of the

ptrnphouse. It is true that certain officials of DER examined a full set of

drawings and artistic renderings showing elevations and landscc. ping plans for

the Point Pleasant pmphouse. But the only reviewing official with any trace
; of expertise in this area, Mr. John Nuss, asserted that he had not considered

the aesthetic or scenic impact of tlus pmphouse on users of the Roosevelt State

Park, because the pmphouse was located outside of the State Park (Tr. 2010-11).
i.

Further testimony, hcWever, dmonstrated that DER officials also relied upcn

reviews of the ptxnchause by officials of the Pennsylvania Historic and Museum I

Cmmission and the Corps of Engineers and the NRC. We think that it is appro-

priate for an agency to rely upon the expertise of its sister agencies where

they are functioning within the secpe of their inplementing legislation. Indeed,

this seens to be the holding of such cases as Delau2re Countj corrmunity CoIZege

u. Fox, 20 Pa. Camonwealth Ct. 335, 342 A.2d 468 (1975) . Here, as with regard
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to archeological resources, EER relied upon the above-referenced Memorandtzn of

Agreement, which bound NWRA to protect the Point Plaamant Historic District by:

-(1) submitting designs, plans and specifications for the' Point Plamaant Ptznping

Station 'and its boundary fencing to the State Hisi:oric Preservation Officer; and
|

(2) developing a lar*r=ning plan to minimize the visual inpact of the ptzsping

station'and the boundary fence, consistent with the area's natural setting.

Again the appellants intrM-9 no evidence, let alone expert evidence, - '

that the above measures are W ate to minimize the archeological, scenic

and historic inpacts of the ptzghouse. We find, therefore, that they?are adequate.

4. Grant of the Right-of-way

Appellants also attack DER's grant of a right-of-way across the canal

pursuant to the Administrative Code of 1929, as amended, Section-1926-A. DER

agrees with the appellants that 51926-A requires that the easement is not only

in the public interest, but that this public interest outweigh any permanent

deletario u effect on State land. DER does not' agree, however, that DER must

make an explicit, prior, finding of paranount public interest before granting

an amamment. Instead, DER's officials maintained that any necessary findings

were made inplicitly by the grant of the aamanant in question. Moreover, DER

asserts, and the uncontradicted evidence shows, that the right-of-way will cause

no permanent deleterious effect en State land. DER's Wilson Oberdorfer pointed

out that there have been dozens, if not hundreds, of breaches in the 60-mile icng
;

Delaware Canal, and that neither the historical nor physical integrity of the

canal has been undermined by the-127 plus utility crossings. '

Again, in the etsplete atx.w of any testimony challenging the

precautions described by DER's officials, we cannot help but find that DER has

mandated all. actions necessary to minimize the inpact of MSA's p1.W
pipeline crossing on the Delaware Canal.
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5. Downstream Water Quality Impacts

At its maxinun rate of withdr==1, the Point Pleasant ptmpstation is-

projected to withdraw 95 million gallons (mgd) a day of water fran the Delaware

River at Point Pleasant. Of this total withdrawal, 48.8 mgd is targeted for the

IMRA, the renainder being targeted.for PEOD. hhile 95 ngd of water seens (and

is) a substantial amount of water, this withdrawal represents-no more than 5% of

the normal low flow of the Delaware at Trenton (3,000 cfs) .

'Ihe anount of Delaware River flow reaching the Delaware Estuary has
.

important water. quality inpacts cm the Estuary. Because of -1ation densityI

and industrial activity, the Delaware Estuary receives a substantial load of

pollutants, which tends to deplete the dissolved anygen in the Estuary. Historically,

as warm weather arises the dissolved oxygen level in the Upper Estuary falls

below the level of 4 mg/1; at this point the American Shad no longer will migrate

upstream pas,t Philadelphia to their spawning grotzxis in the Delaware Water Gap

Nis dissolved oxygen block is controlled by flow levels and water tenper-area.

ature and is therefore quite variable, both in terms of length along the river

and durational extent. All parties agree that the oxygenated Delaware River

water reaching the Estuary helps to raise and maintain the dissolved oxygen level

in the Estuary, so that the renoval of a significant amount of Delaware River

water would exacerbate the dissolved oxygen problen. . -

Presh Delaware River water also is necessary to keep the tide-affected

Delaware Estuary (which is the site of the water intakes of the City of Phila-

delphia) fran han=ing too salty. (This latter pherus-en is called salinity
.

intrusion.)

According to the Delaware River Basin C-4=sion (DRBC) the 3,000 cfs

flow objective can be maintained by releases fran upstrean reservoirs diu1ng
.

almost all conditions, including drought conditions equal to those prevalent
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in the 1930's, but not in a 1960's drought (which has an estimated recurrence of

once in 100 to 300 years). If and when the Delaware River flow at Trenten falls

below 3,000 cfs, PECO's DRBC Docket precludes PBCO frcrn withdrawing water unless

an equal amount of water is released fran the (yet unbuilt) Merrill Creek Reser-

voir which is to be located upstrean fran Point Pleasant on the NJ' side. As to

the NNRA withdrawal, up to 90% of this water, which will be used as a public water

supply in the watersheds of the Delaware and its tributaries, will be returned to -

the Delaware tributaries (such as the Neshaniny, Pennypack and Wissahickon Creeks

and Schuylkill River) as discharge fran various sewage treatment plants, and will

thus return to the Delaware Estuary.

The inpacts on dissolved oxygen levels and salinity intrusion at a

3,000 cfs level (at Trenton) or at any other level, and the likelihood that these

other levels will occur, are matters which require scientific analysis, including

water quality wAa11%g. The Delaware River Basin Ccmnission has the legal

a6thority, the expertise, and the resources to perform such analysis, and it is

custcmary for DER to rely upon the DRBC to conduct such analysis. The DRBC has

studied the inpact of the Point Pleasant withdrawal-upon the dissolved oxygen

level in, and salinity intrusion into, the Delaware Estuary-in its Level B

study (May 1981), as well as in the Final Environmental Assessment (August 1980)

for the Point Pleasant Project.

After giving detailed consideration to salinity intrusion and low

dissolved oxygen levels associated with low flow periods, DRBC concluded in its

Iavel B Study that "(d]cwnstream low flows on the Delaware River would not be
'

significantly affected" by withdrawals at Point Pleasant. Moreover, the DRBC

concluded as a result of modelling that even under exLi;a= low flow in the

Delaware River (2,780 cfs at Trenton) the dissolved oxygen in zone 2 (frcn

Trenton to Philadelphia) would be reduced by no more than .08 ng/1, and that
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further downriver the reduction would be less than .08 mg/1. mese reductions

were characterized by DER's water quality planning chief, Charles Rehm, as

being virtually imperceptible.

Similarly, DRBC and DER concluded that salinity control in the Delaware

Estuary would not be exacerbated by withdrawals at Point Pleasant because: (1)

salt water frm the Delaware Bay is rar=11ed by all flows of fresh water entering

the Estuary above River Mile 90; (2)-the Schuylkill' enters the Delaware Estuary

abcve River Mile 90; (3) 90% of the NWRA withdrawal at Point Pleasant will be

returned to the Delaware; (4) PSCO withdrawals at Point Pleasant pose no signifi-

cant concern for salinity when the Delaware flows at Trenton equal or exceed

3,000 cfs; and (5) PECO cannot withdraw water at Point Pleasant below the 3,000 cfs

flow level without discharging an% qual amount of water into the Delaware (fran

the Merrill Creek Reservoir) . Indeed, DRBC determined and DER concluded that

salinity objectives can be met in the Delaware Estuary with releases frcm existing

reservoirs, even during a record drotght like that of the mid-1960's, so that

even at flows well below 3,000 cfs no substantial saltwater intrusion probles

are anticipated.

ne appallants' counsel clearly disagreed with sme (if not all) of the

above conclusions by DER and DRBC, but on this issue, as on others above, the

argtnants and objections of counsel are not legally sufficient substitutes

for evidence. We appellants presented no ninerical or scientific evidence on

either the dissolved oxygen or the salinity issue (as opposed to the expression

of concerns) . They, as third party appellants of a permit issuance, bear the

burden of proof, 25 Pa. Code $21.101(c) (3); Czambel, Sr. v. DER, DIB Docket No.

80-152-G,1981 DIB 88; Doria .T. Baughman v. DER, Docket No. 77-180-B,1979 DIB

1. Thus, in the absence of any evidence on the part of third party appellants,

and in view of the prestaption of regularity which pertains to actions of adntin-
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istrative agencies like DER and DRBC (Varren Sand & Craucl u. DER, 20 Pa.

Ccanonwealth Ct. 186, 341 A.2d 556 (1975)), we accept the above conclusions of

DER and DRBC that the prnpwd withdrawal will not significantly affect either

the dissolved oxygen or salinity levels in the Delaware Estuary.

E. ALTERNATIVES

1. NWRA Alternatives

A considerable portion of the record in this matter was addressed to

the discussion of various alternatives to the Point Pleasant Project. DER's

discussion of these alternatives is given in its Environmental Assessment, be-

ginning on page 67. We found this discussion of DER's useful, and quote heavily

fran it in the following pages. We start, as does the Environmental Assessment,

with an examination of the water consenation alternatives to the NWRA project.

la. Water conservation

The appellants assert that there is no need (or at least no need greater .
,

'

than that which can be addressed by water conservation) for the NWRA part of the

project. In this regard DER found that (Environmental Assessment, pp. 23ff):

Bucks and Montganery Counties face together a regional
water supply problem. For the past three aw ,das, the people
of this region have relied on increasingly intense development
of groundwater to provide both public and private water sup-
plies. 'Ihe Department's and the Delaware River Basin Carmis-
sion's studies in recent years +v=mt growf.ng problems
created by over-reliance on groundwater in the region. The
Pennsylvania State Water Plan, Carprehensive Water Quality
Managenent Plan (CCHAMP/208), and DRBC Invel B Study, as
well as several recent water supply cases in Montganery and
Bucks Counties, strongly indicate that intensive public and
private groundwater withdrawals in substantial portions of
Bucks 'd M3ntgcmery Counties have oversubscribed or threaten
to oversubscribe the resource.

The stost recent study of groundwater conditions in the
region was corpleted in 1982. This report, prepared by R. E.
Wright Associates, Inc. as part of DRBC's ctrrprehensive ,

3groundwater study, refines and confirms the assessments of
I

withdrawal rates and densities, carpared to recharge rates ',for the Triassic aquifers serving the populated areas of
!Montganery and Bucks Counties. '

.
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: Current groundwater withdrawals, especially in the
L . Triassic rock formations, h , or threaten soon to ex-

coed, the recharge and safe yield of the groundwater basins
won which a majority of the population relies for supply.

. Pale"1=tions by EER and DRBC indicate that in the Brunswick,
|- Iockatang, and Stockton formations of the Triassic Iowlands,

the rwmnal year recharge rates average sana 300,000 - 600,000
gallons per day per square mile. However, the region cannot.

,

count on every year being " normal". Yet, 7'h14n and private '-

: water sgplies naast be capable of pet:widing r=14=hl= service
!, in all kinds of years,

t

As noted by R. E. Wright Amerw imtas,'lika annual precipi-;
.

tation, the annual groundwater recharge for.a watershed varies
i. fr e year to year. Using a "rven=1" year recharge rate as a
i withdrawal limit for groundwater-managment purposes may leave
] open the possibility that, in a fully developed area, annual
i groundwater production would excmed annual rocharge 50 per-
; cent of the time. 'this could lead to the long-term depletion
j . of the resource, with resulting conflicts among.its users.
[ Groundwater may justifiably be more conservatively managed
i using a lower rate of annual recharge as a guideline for
}- withdrawal.
.

Fran a water supply Awtive, this area must ise1

! especially concerned with dry year recharge rates, rather
i than normal rates, haran== of the relatively quick reaction
. of Triassic formation grounchatar to low precipitation. In '
i 1976, for example, a short period of low recharge resultad
j in substantial drops in groundwater levels, diminishing
i public water well yields by 30 to 40 percent, while leaving '

{ scne hcmoowner walls high and dry.

I If previous dry periods were not enough, the drought of
1980-81 clearly dramatized to the people of Bucks and Mont-
gcznary Counties the imMty and vulnerability of their,

! water supply systems.
i :
t

i Rainfall deficiencies began in February and March of-

| 1980 in many areas of eastern Pennsylvania. Probles mounted,

! standily throughout the year and by February of 1981, 85
| public water systes faced severe s: i.;ies. Under h.p.cy
) Proclamations and Executive Orders issued by the Governor,
j 44 systems serving over 120 municipalities adopted full ra- ,

|- -
tioning plans - mandating cuts in water use by 25 percent
or more, and reducing residential allotnants to a mare 40

tj gallons per person per day. Other water systems were forced '

: to turn to amargency supplies, such as quarries, strip mine
! pits and overland lines fran distant streams and lakes, to '

i

j meet essential needs. !

Bucks and lentwwy Counties were among the most severely |
affected. Eleven public water suppliers in the two county ;region were forced to inpose restrictions on all nonessential

i
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water use. Several namicipalities lost wells because of
TCE contamination and others faced greatly reduced water
' levels in their wells. .

Dry periods of varying degrees of severity are not an
infrequent occurrence in eastern Pennsylvania, and in an
area serviced only by a highly subscribed groundwater table- -

the result can be debilitating. In the Triassic formations
dry year annual recharge rates are nuch lower than average
year rates. For typical water sheds in the Triassic forma-
tions, based on the water budget for the dry year 1966, R. E.
Wright Ac.acciates e=1m1=ted annual baseflow/ groundwater
recharge rates of 146,000 - 331,000 gpd/sq. mi. The R. E.
Wright Associates study, confirming the <'haarvations of prior
reports, found that groundwater production rates exceed 100,000
gpd/sq. mi. throughout nuch of the Monb:p.-uy and Bucks
County Area. The Wright study further found that the
-1-year-in-10 annual recharge rates to the affected
aquifers is eW by current groundwater withdrawals
over a relatively large portion of Manl - ry County,
and is generally pervasive throughout the DRBC designated
Groundwater Protected Areas.

.

i

These withdrawals in excess of recharge result in
lowered water tables and groundwater mining, leading
to periodic water supply crises, interference with
private homeowner wells, and depleted stream flows. In-.

deed, the imhalanced conditions of groundwater use and .

reliable supply have led DRBC to designate major por-
tions of Bucks, Mon W w iy, and Chester Counties as a
Groundwater Protected Area, 29 C.F.R., Part 430. Under
the Southeastern Pennsylvania Groundwater Protected Area
regulations all new or expanded groundwater withdrawals
er-wiing an average of 10,000 gpd in any 30 day period
are subject to permit approval. More careful review is
i=-al on all applications, requiring detailed ptmp
tests to assess pet.iitial irrWts on other uses, stream
flows and the environment. Conservation programs are
required of all groundwater uses. Most important, no
new or expanded withdrawals will be permitted by DRBC if,
as the result, the total of all withdrawals in a ground-
water basin or subbasin would exceed the " withdrawal
limit" of the basin or subbasin, based on the recharge
rates avnHable during drought years.

|

The Department in its State Water Plan has recan-
monded that the water suppliers in Bucks and Mcmtgcznery
Counties that show an existing or projected yield deficit
encourage and support water conservation programs among
their custanars. Even with water conservation, however,
supplanantal and replar==nt supplies of water are needed
to serve current and future demand in the service area of
the Neshaminy Water Stpply System.
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As part of its evaluation of MfRA's water allocation

'
~ permit application, DER conducted a detailed review of
the public water supply needs in the projected area. In

; that assessnant, the Department'found that projections
by the State Water Plan,-the Delaware Valley Regional |

2 Planning Canunission, and MSA all agreed that there is
j_ a clear and pressing need for additional and supplemental

water in the project area.
.

:._
Presently, the planned service area of the Neshaminy

Water Supply System is served by twenty or more public
!' water systems which depend almost ocmpletely on wells as
L their source of water supply. Many people still depend
| cn private wells. The result of the developnent of the

area is a growing denand for more water just at the time
when the existing wells are drying'up or losing yield

. because of declining grounchater tables caused by over-
' paping, paving over recharge areas, and the installation >

j of storm and sanitary sewers.

jL Within the proposed NWRA service area, the State
>

! Water Plan projects a drought period yield deficiency by
j 1990 of 27.5 mgd, which will have to be made up with
; supplemental water developed fran ground or surface water
j sources. mea's projections of yield deficiencies, sub ' ,

mitted as part of its water allocation permit request in
1 1978, are actually slightly lower, projecting a 1990 ,

} supplanantal water need of 23.1 mgd. By the year 2010, *

M GA projects a supplemental or repi m t water need,

of 39.1 mgd. State Water Plan projects indicate this'

i' estimate may be conservative.
i- .

j The Department concurs with the DRBC forecast of
. supplanantal water needs for the Nashaminy Water Supply
2

System, included as part of DRBC Docket No. D-65-76 CP (8)
; (Figure B). DER finds that the supplanantal water needs
i for the NWRA service area, shown in Table 2, are reasonable
j in light of current information and plans. The Depart-
j; ment' reconfirms its conclusion, made as part of the ap- i

proval of Water Allocation Permit No. Wh-0978601, that
i the allocation of 40 mgd for public water supply needs,
I for withdrawal at the Chalfont Treatment Plant, is rea-
i sonably necessary to provide supplemental and replacement
{ supplies adequate to serve present purposes and future -

needs in the NWRA service area.>

; ;
.

. -
,
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Table 2 ~

Forecast Supplemental Water Needs
Neshaminy Water Supply System

*

Average Daily, mgd Maximum Daily, mgd
Service Area or Agency 1981 1990 2000 2010 1981 1990 2000 2010

Central Bucks County 2.7 4.9 5.9 7.3 2.7 7.3 8.9 10.9
Central Montgomery Coynty 7.3 10.5 15.7 18.8 7.3 15.8 23.5 28.2
Minimum Flow Releases 3.5 3.5 3.5 3.5 5.3 5.3 5.3 5.3
Water Supply Needs TJ T TCH YET YV 1 T5 3 N"T 77 T 44.4

2Water Supply Withdrawa1 14.9 20.8 27.6 32.6 16.8 31.2 41.5 48.8

(1) Minimum release of 5.3 mgd shall be maintained from 3/1 to 6/15 and 2.73 mgd shall
be maintained during the remainder of the year in the Neshaminy Creek.

(2) Includes 10% for water losses in transit.

The Depart:nent is convinced that the citizens of
Montgcrnery and Bucks Counties cannot continue to rely
alnust exclusively on groundwater for private and
public water supplies. A balanced use of surface
and ground water sources (otherwise known as " con-
junctive management") is necessary to protect all
water users in the region. After scrne 15 years of
study by the counties, the Decartment and the Dela- -

ware River Basin Ccrimission, DER has concluded that '

the Neshaminy Water Supply System including the Point
Pleasant Diversion-Chalfont Water Treat:nent Plant
Project is the mast viable solution to provide
conjunctive management of ground and surface waters
capable of serving the citizens of the region.

More detailed information on these needs can
be found in the report prepared in conjunction with
IM A's Water Allocation Permit m -0978601 and the
Statie Water Plan reports for this portion of the
State.

The apoellants did disclose scme inconsistencies in yield deficiencies

reported to DER by certain public water supply ccmpanies including those relied

upon in the developnent cf Table 2 above, and appellants did raise scrne questions

regarding population projections upon which future need was based, but overall

the challengers ccznpletely failed to negate the weight of the evidence, which
. ~ . , . . . . - . . . . - . - -
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clear 1.y supimi.s a finding that before 1990 (let alona 20101) there will be a

need to supplanant groundsater withdrawals as a public water supply source in

central Bucks and central Mon s . ay Counties.

As to the efficiency of water conservation, we npte that DCR assunaal

that reasonable water conservation measures would be followed, but that an

additional source of public water would still be needed.

Water Allocation Pennit No. 14-0978601 and the Policy
and Giirlalines for subsidiary allocations require both
NWRA and any retail water system receiving water fran the
Point Pleasant Project to implanant conservation measures
on a continuous basis. - NWRA and the retail systens nmst
subnit and inplement an adequate progran to encourage
water conservation by residential, om marcial, and indus-
trial custanars; and further must inplement an Wate,
systematic progran of monitoring, repair, and preventive
maintenance to detect, correct, and where possible, pre-
vent leakage in W-4==4m and distrih+4m lires.

In assessing the need for the project, both DER and
DRBC have considered that reasonable water conservation
measures and practices will be followed. Without a con-
tinuing conservation progran, danand in the area to be ,
served would be even higher.

Water conservation is a necessary part of the solution
to problens in central Bucks and central MonWm -y Counties,
but it is not a panacea. The effectiveness of water
conservation is limited by the type of residential and
ommercial uses served by the public water systans in
the area. Capared to residential per capita uses in
the western United States, which often exceed 300-400
gallons per day per person, total per capita use in the
NNRA service area is relatively low (100-130 gped) .
Discretionary water uses, such as lawn watering, are
notn .i.ednant. -
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In ordar to effect conservation savings, basic
changes in water-using appliances, pr - man and habits
must be evolved, nacan== of water pollution control
costs and regulatory requirements, many businesses have
already inplemented changes in their processes to mini-
mize water use, and further reductions are likely to be
more difficult and expensive. p==Mantial uses may be
reduced by utilization of low-flow phaibing (toilets,
shower heads and faucets). Wille such ocnservation
phaihing may be implemented 'readily on new w uuction,
retrofitting of existing hans will take many years.
The not conservation effect will not be instantaneous,
but will evolve over time.

Finally, the voltsin of water to be saved via con-
servation should not be overestimated. Even during
severe drought conditions, such as occurred during
1980-81, when people are most sensitive to shortages
and the need to conserve, a savings of only 10-15% in
average total public water supply use may be achieved.
This alone is not enough to solve the Bucks-Montgmary
water supply problem.

The appellants intz M M sm e evidence that in individual residences

water conservation in excess of 10-154 can be achieved. Indeed, one of appellants'

witnesses testified about a ocapletely recycled system which eliminates sewage

outflow and drastically raa = water usage. However, ===112nts introduced no

evidence disputing DER's findings which are based upon the aggregate of existing

and proposed custmars.

DER-has sumiarized its own position on water conservation as follows

(Enviromental A=-ament, p. 67):
.

DER has gone en record many times in support of
water conservation. Conservation is considered as
the first priority alternative for satisfying an
existing or projected water supply deficit for all
water ctzpanies in its State Water Plan. However,
the Department realizes that, at best, this alter-
native offers only a short-term partial solution to.

.

the probism.
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We believe this statment of DER's represents an accurate evaluation of the actual

facts about water needs in the Bucks and Montgomery Ccunties area. The appellants

have not cme close to meeting their burden of showing water conservation could

be a feasible alternative to WPA's proposed use of Delaware River water. The

Board rejects the suggestion that water conservation,is a basia for holding DER

abused its discretion in awarding WTv1 its permits.

Ib. Further Develognent of Grourdwater

Appellants next contended that any additional public water needs could

be met by further exploiting grount.hrater in the area. DER's pocition on this

issue is (Environmental Assessment, p. 69):

In the absence of a concerted regional effort
to develop and diatribute surface water supplico,
and to effect conjunctive watermanagment, the most
likely structural alternative to meet public water
supply deands woula involve further developnent of
aircady stressed groundwater resources.

As already noted, DER ~~ along with nest of the other *

agencies responsolo for water managment in this region -
believes that this area is aircady overdependent on ground-
water. C1carly, the probims associated with the recent
drought illustrate the validity of these concerns. If
groundvatar is to be managed as a replenishable resource,
withdrawals must to brought in line with groundwater re-
charge. We cannot continue to overdraw this region's ground-
water basins without facing the inevitable consequences
lowered water tables, depletion of private residential wells,
diminished stream flows (especially'in simner), and, in turn,
reduced assimtlative capacity, higher wastewater treatment
requirements arx1 cor.ts, and adverse impacts on opstic
ecosystms.

If anyone doubts the prob 1cco associated with over-
reliance upon, and capetition in, develegnent of groimd-
water, the exterience of t.he past year of drought should
be sobering. In 1980 and early 1981, the region eMured
a period of nulerate to serious rainfall shortages. but
far less than a record drought condition. Nevertheles ,

4
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| by March 1981, over 4,000 dcmestic wells in eastern Penn-
! sylvania had gone dry as a result of this drought event.

Four thousand failies found themselves without water for
essential drinking, sanitation and other danestic uses.
'Ihe costs of replacing these supplies represented an eco-
nanic loss of over $6.7 million, borne primarily by these
h meowners. The area surely does not need a record drought;
to make the point nore clearly. -

'Iheoretically, it might be possible to serve the more,

developed portions of Bucks and Montgmery Counties by in-
salling a wide ranging syste of wells in the rural areas,
with water lines conveying groundwater to the already over- j

ptmped comunities. Even if ecor =hily feasible (which
is open to see doubt), for enviromental reascns the De-
partment would express serious reservations regarding such
a scheme.

In order to develop a well system, yielding 40 mgd
public water supply capacity equivalent to the Point Pleasant
Project, a large number of wells would have to be dispersed
in a pattern which extracts water efficiently, but avoids
exceeding the recharge rates of the involved aquifers. Even
asstmdng that normal year recharge rates of 300,000 - 600,000
gallons per day per square mile are the limiting factor,
and thst no other users were in the area, such a groundwater
development project would involve a minimum of one or more
wells in each of over 65-130 square miles. Based on water
budgets in a dry year, as a lm1ated by R. E. Wright Associ-
ates, s m e 120 to 274 square miles would be required. (To |
serve the cooling water needs of the Limerick plant, an |equivalent well project would be involved.) '

Unless such a well systs were dispersed far fran the
existing areas of heavy groundwater use, it could lead merely
to further exacerbation of the groundwater mining problem.
Groundwater mining can occur whether the withdrawals are
made by a few wells, or many dispersed wells; the problem
arises whenever the total anuunt of groundwater withdrawals
in an area exceeds the recharge in the area. In portions
of the Montumarry and Bucks County region, groundwater
withdrawals already approach or exceed recharge rates. 'Ihe
ccumunities innediately adjacent to these areas are developed
in large part, and also primarily rely on groundwater through
hmeowner or public water systs.wolls. Placing additional
wells in these nearby ecmmunities to serve the existing " ground-
water mining" areas is likely to cmbine with local uses to
sinply spread the " mining" areas.
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'1he R. E. Wright Associates groundwater study plotted
the density of current groundwater uses in the area. Based
on the use densities and recharge rates of local aquifers,-

in order to avoid interference with neighboring uses, a
supplemental well systs to serve the needs of the Lansdale,
Hatfield, Warrington and Warminister areas would have to be
sited at least 6 to 10 miles frm those camunities, in
undeveloped areas or in less developed portions of other
nunicipalities and other water carpanies.

Placing a systs of wells in more remote rural areas
would naturally involve installing an extensive series _of
water transnission lines through now undeveloped lands.- But
placing a widespread network of water lines in rural areas
would provide an attracticn for suburban developnent in
those rural areas, most likely leading to the same ground-
water overuse problems now being experienced.

Even if a dispersed well syst e did not lead to ground-
water mining, it is likely to create probles of local in-
terference with haneowner wells. Most h m eowner and farm
wells in rural areas of this region are relatively shallow
(frm 50 to around 200 feet deep) . New wells developed to
serve subdivisions or ocumunity water supply systems are
likely to be deeper and more powerful than the typical
hmeowner well. As seen in a series of recent cases in
Montgmery, Bucks, Chester and Ichigh Counties,,such
developnent may create cones of influence 4hich draw '

.

down water tables in nearby shallow wells, causing
interference ard/or total depletion. The more ground-
water is relied upon as the almost sole source of supply,
the more prevalent these problens are likely to becme.

Se Departrent is equally disturbed by the prospect
that dispersed well developrent would tend to attract
and encourage a checkerbcard of subdivision develognents,
with attendant adverse envircomental, social and ewarnic
inpacts. Se noet likely sites for suppleental well fields
to serve central Bucks and Montgmery Counties fall within
areas of prime farm lands. Both counties and the Ccmnenwealth
have expressed policies to protect and conserve these valuable
soil and land resources. Encouraging more grcuntbater develop-
m nt in rural areas as a solution to water shortage problems
would tend to undermine these prime farmland' protection policies.

mus, as an alternative solution, further develognent of
the grourdwater is unsatisfactory frcm many perspectives,
and the Department finds it an unacceptable option for this
region.
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% e only issue raised by appellants regarding this alternative was the

possibility of locating public water supply wells in rmote rural areas to supple-

ment existing groundwater withdrawals. DER, in the se d an of the Environmental

Assessment quoted above, has addressed this concern. .In the opinion of this

Board DER has satisfactorily explained why the rural well soluticn is not an

appropriate alternative.

Ic. Utilization of Lake Galena

h e next alternative to be analyzed is the use of Lake Galena. DER's

assessment of this alternative follows (Environmental Assessment, p. 71):

Proposals.have been made that the storage of Lake
Galena (PA-617) alcme be used to supply public water
supply needs, without augmentation by waters diverted
frcm the Delaware River.

Lake Galena was designed inur.u;ating a long term
water supply storage capacity of 5000 acre feet (1.63
billion gallons). The gross yield of this storage in
a drought of record would be 9 mgd. Accounting for the
minimum continuous conservation release of 1.5 mgd re-
quired to protect downstream areas on the North Branch
Neshaminy, the net yield of Lake Galena is 7.5 mgd. It
is assuned this water would be picked up at Chalfont,
treated and distributed under arrangenents and conditicns
aimile to those contemplated by the proposed Point
Pleasant-Chalfont project. Reservoir storage otznbined ,

with the natural ficv of Pine Run and the North Branch
Neshaminy, would yield approximately 8.5 mgd at Chalfont.

As noted previously in part 3.A. of this report,
the supplemental average daily water needs in Central
Bucks and Central Montgtmery Counties totalled 14.9 mgd
in 1981, and are expected to rise to 20.8 mgd by 1990.
Lake Galena alone could not serve the public water supply
demands contenplated within the service area of the
Neshaminy Water Supply Systen.

S e storage yield of Lake Galena might serve a portion
of the NWRA service area, or (as contenplated by the proposed
project) serve a portion of needs in the entire service
area. Considering the minimum flow requirements in the North
Branch Neshaminy below Chalfont (averaging 3.5 mgd), Lake
Galena alone would barely meet the 1981 needs of Central
Bucks County (2.7 mgd + 3.5 mad, or h total of 6.2 mgd). By
1990, the projected average daily supplanental water supply
denand of 4.9 mgd in just Central Bucks County, coupled
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with the required flow rates below Chalfont - totalling 8.4
mdg - would exceed the net yield of Lake Galena and just
barely be covered by the acabined yield of the reservoir
storage and natural stream flows. The ocmbined yield of
Pine Run and the North Branch Neshaminy watersheds (in-
cluding Lake Galena storage) would clearly be inadequate,

to serve Central Bucks County needs beyond the year 2000.

Use of Iake Galena alone, without.the Point Plamaant
Project, would engineer addtional drawdowns of lake levels
and fluctuations of pool elevations, especially through
stmner mcmths. Certain recreation uses at Peace Valley.

Park would be sacrificed to meet water supply demands,
and fish spawning areas in Iake Galena would be eliminated.

w anaa of the inadequacy of Lake Galena to meet the'

public water supply demands of the Neshaminy Water Supply;

- System service area, the inpacts and costs of this alter-4

native must be considered in conjunction with one or more
other projects required to address the entire regional
water supply problen.

'Ihe appal 1 ants did not deny the inadequacy of Iake Galena, alene, to

supply even the near future needs of Central Bucks and ManWwmy Counties.

Appellar?.s did urge that Lake Galena should be used alcmg with other sources
a

of water to supply these needs. As NWRA points out, however, Iake Galena's
. .

capacity along with that of Pine Run will be utilized. in the presently designed

project. We carne agree that the possibility of using Lake Galena's water

1 shows DER's issuance of the IMRA permits was an abuse of discretion.
1

I ld. Utilization of Iake Nockamixon,

Use of Lake Nockamixon as an alternaitve to the instant NWRA project

also has been m ,- w i. On this subject DER writes:

Suggestions have been made that a direct withdrawal--

fran the State-owned Lake Nockamixon be used in lieu of a
diversion at Point Pleasant,'as the source for the NWRA I.water supply system. Since the Department of Environmental
Resources constructed and operates this facility, it has

, - sane knowledge and views regarding this option.
-

4
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When the napartment mnstzw-ted teck=4vrwl Reservoir,
storage was included in the reservoir for long-term future ,

lwater supply needs. However, DER dev=1 read the' project
with the understanding and plan that it would be operated j
as a single purpose recreation facility until at least the
year 2000, before any water supply would be utilized. Under

,

I,

this assugtion, the recreational ~. facilities along the lake ;
were designed to amemirrlate a five-foot drawdown, which is
only slightly greater than the pnmal drawdown resulting
fra low flow relanaan and evaporation. Any water supply
usage muld canaa mch greater drawdowns, necessitating the
redesign and modification of these facilities, in addition
to substantially rarbr ing the recreational" usefulness of
the lake. In light of the fact that Lake Nockamixon and the
surrounding State park provide a major regional recreational
resource, which is heavily used by citizens of the five-
cr>unty metropolitan area, . DER would be extremely reluctant
to reduce its recreational capvity at this time in order
to allow water supply usage, unless no other feasible, cost-
effective alternative for public water supply were available.

Even if Lake Pv+=4vrwt were to be utilized for public
water supply, a direct diversion frm the reservoir would
not be the most efficient mode of operation. It would be
preferable to use Iake Nockamixon in conjunction with a
downstream diversion on the Delaware, such as the proposed
Point Plaaaant withdrawal. In this mode, moderate to high
flows on the na1==m could support public water supply for
mat.of the year, while the available storage in Nockamixon
is saved to augment available flows during dry periods. In
contrast with a direct reservoir tap, which draws on storage
all the time, a river withdrawal-reservoir augmentation
arrangement would greatly enhance the yield frm Lake Nocka-
mixon and allow more water to be made available when it is
most needed.

There is an addit.ional disadvantage to a direct tap-off
of Lake Nockamixon. Such a withdrawal would make the NWRA
systan heavily reliant on continuous operation of the Iake. -

However, it is probable that at several points over the life
of the facility, the Lake will have to be drawndown for in-
spection and perhaps maintenance and rapairs. It would be
extremely hard to take the reservoir out of service for
maintenance if it were to han== the direct and sole, or
primary, water source for the entire NHRA system.

In stamary, DER cannot endorse the use of Nockamixon
Reservoir for public water supply at this time. It is serving
a large pnhlic demand for recreation, while providing sane
backup insurance for drought protection to the Delaware
Estuary. In addition, the Department notes that apac4=1
legislative authority would be needed for IER to sell
water frm Nockamixon or any other State-owned reservoirs.

.. _

-142-

- .A



-

...

.

'Ihe ay11 ants argued that if Lake Nockamixon can be used during drought

to augment Delaware River flow, why can it not be used as a water supply source.

DER answered this ugument, to the satisfaction of the Board, in the above quoted

section of the Environmental Assessment. Appellants also attanpted to show that

DER had been considering certain releases for Lake Nockamixon to support recrea-

tional boating on the Tchickan River. However,. the only thing clear about these

negotiations is that they did not conclude in any agreement. Also, appellants

intrrv1W no testimony show2ng that Lake Nockamixon could supply all of the

water supply needs of Central Bucks and fentgcmery Counties. 'Ihe Lake Nockamixon

alternative is rejected,

le. Withdrawals Frcm the Schuylkill River

The withdrawals discussed supra were concerned mainly with the water

needs of the central Bucks area. The appp'lants also raised a nunber of alter-

natives relating mostly to Montganery County needs. The first of this,latter
~

set of alternati s, namely the use'of Schuylkill River water, has been addressed

by DER as follows (Environmental Assessment, p. 74):

Cmments have been received suggesting that Pontgomery
County utilize withdrawals fmn the Schuylkill River for
public water supply, rather than interconnect with the
NWBA system.

It Imst be recognized that Montgcmery County has
made a good faith effort to develop the resources of the
Schuylkill River. Several connunities, including Norris-
town and environs, derive their water supplies directly
frcm the Schuylkill, and others are now using groundwaters
of the Schuylkill Basin. Philarlalphia Sob *n Water
Ccmpany has intensively developed the Perkicmen Creek
watershed, via its Green Lane Reservoir and intakes near
the confluence with the Schuylkill River.

In fact, the Schuylkill River is the most intensively
used watershed in the entire Camonwealth, and its resources
are already used and reused to close to their practical
limits. The City of Phi 1acialphia now withdraws an average
of 180 ngd fran the Schuylkill for municipal water rapply.
However, the Schuylkill's record seven day average low
flow is 200 ngd. The lower Schuylkill is heavily indus-
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trializ31,' while the upper reaches sustain considerable
agricultural production. According to State Water Plan
assessments, witMr==la in the Schuylkill River watershed
today total over 950 mgd. During low flow periods, every
drop of water flowing in the Schuylkill River is used five
to six times over. Even with modest incraaaas in use,
the potential conflicts among agricultural, power, munici-
pal, industrial, and other uses during drought conditions .
are obvious.

*

Unfortunately, % uer.anities for developing further
storage in the Schuylkill watershed are extranely limited,

'due to geology, past mining activities in upper reaches,
and the location of ccmnunities in several of the tech-
nically viable reservoir sites. Both the State Water Plan
and the DRBC Ievel B Study indicate that technical, environ-
mental, eumenic or social ecoditions virtually preclude
developnent of significant new surface water storage fa-,

cilities in the Schuylkill Basin in the foraaaaahle future.

Because of the already intensive use of the Schuylkill,
we must conclude that further significant withdrawals for
public water supply would not be the optimal choice to
serve regional needs. Such incraaaad use on the Schuylkill
would likely lead to further quantity conflicts, and be-
cause of the increasing factors of reuse, a further biiMin
of total dissolved solids and deteriorated water quality.

Little more needs be said uancxa.uing this Schuylkill alternative.,

The appellants canpletaly failed to rebut DER's findings with any testimony.;

i

The Board adopts DER's findings (and rejects the appellants' cententions) on3

this alternative.

if. Other NWRA Alternatives

Other alternatives-to NWRA use of Eelaware water--which have been

advanced but have not yet been discussed in this Adjudication include: (1)

developrent of Evansburg Reservoir; (2) import of Susquehanna River water; (3)

construction of an ir4 dent Mcntganery County water supply; and (4) use of

the City of Philadelphia's water supply. We'see no reason to burden this al-.
j

ready , excessively long Adjudication with quotations fran DER's Environmental

Assessment of these alternatives, which bear primarily on Montganery County needs.

Suffice it to say that DER gave serious consideration to these alternatives, and

that the ar = 11 ants offered no credible reasons to disagree with DER's rejections

of these alternatives. |
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Indeed, DER's analysis of the NWRA alternatives went well beyond the
'

legal requirenents immaai by DER's regulations and/or Article I Section 27 of the

Pennsylvania Constitution. 'Ihe Board has stated recently (Coolspring Township
:
1 ,

.

;. DER, Docket No. 81-134-G (Adjudication, August 8,1983) at 47):

'Ibe Township appears to challenge this conclusion
[that there has been cczipliance with the seemd
prong of the Payne v. Faaaah test] with the con-
tention that DER could have found 'other nore
suitable sites removed fra the public'. But
the Township cites no authority holding that
under the second prong of the Payne v. Kassab

'
standard it is DER's affimative duty to seek
out alternative possibly more suitable sites
than the site Higbee originally pv_--:Mi. Al-
though the holdings of the Pennsylvania courts
on this issue are not empletely clear, it does
seen that DER anly has the duty to minimize the
'i==riiate' environmental incursion, i.e. , the
envie..=tal incursion prr*M by the i==rit-
ate project DER is evaluating. Swartwood v. DER,4

56 Pa. Qtulth. 298, 424 A.2d 993 (1981); Mignattii
'

v. DER, 49 Pa. Orwlth. 497, 411 A.2d 860 (1980);
, Delaware County Ccmtunity College v. Fox, 20
4

Pa. Otwlth. 335, 342 A.2d 468 (1975) . Iri fact, .

requiring DER to perfacn its own search fori
'

alternative sites everf time it receives a per-
mit application would put an almost impossibly
heavy burden on DER. As the Township rightly,

'

argues, if DER had the affimatim duty of finding
alternative sites, it hardly could rely on the --

applicant's assurances that there are no superior
; alternatives; such acmirances actually were re-
; ceived fr m Higbee. A search for alternative

sites might be DER's duty when the w _,x e l
operation is ex; ci.E:d to prrarw serious errdron-'

mental incursions, but no such ex;=cted incursions
have been shown in the instant = = ==1-

; NNRA's post-hearing brief, noting this language frm Coolspring, supra,
argues (. t 271:a

It is apparent that the Department fully ocm-
i plied with the requirements set forth in Section

105.15(b)(2) of its regulations relating to con-
sideration of alternatives. The Department fully
assessed, and in s e e cases reassessed, all viable4

alternatives, including all alternatives posited by
ag=11 ants. That alternatives other than the al-
ternatives considered by DER could possibly have
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been considered is not cause for reversal, especially
in light of this Board's recent pronounement in
Coolspring Township, supra.

hWaA's cite to Coolspring is not empletely apposite, because in the instant

appeals (unlike the situation in CooZspring) possible serious environmental

incursions have been identified, and have been the basis for the reand to DER

we are ordering. On the other hand, the above quotation fran M@A's post-
|

hearing brief correctly points out that DER did affirmatively examine a very

wide variety of suggested alternatives to the proposed project, despite the

very heavy burden this examination imposed on DER. The appellants have not

shown that DER overlooked alternatives which reasonably might have been expected

to mitigate the aforesaid environmental incursions requiring r eand. For the

one possible exception to this last* assertion, namely the possible erosive

impacts on the receiving streams, we have ordered DER either to reduce the erosion .}

. to insignificance or to balance the need for the project against the minimized _

erosive impact (subsection III C 1 supra) .
|

In short, except possibly for deficiencies involving erosive effects

en the receiving streams (which deficiencies will be remdied on reand), there

has been no showing-in the light of Article I Section 27-that DER's issuance

of th<3 permits was an abuse of discretion for failure to adequately examine

alternatives to the hWRA portion of the Point Pleasant project. The same con-

clusion holds' for 25 Pa. Code SS105.14-105.16 which-in an apparent attspt to

guarantee DER ctmpliance with Article I Section 27--do require that DER take

affirmative steps: (1) to minimize the envimmental incursion; and (2) to

balance the residual minimized incursion, if still significant, against the

expected benefits of the project.
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2. PH:0 Alternatives I

A very considerable portion of the record in this matter deals with

the possibility of using the Blue Marsh Reservoir which is located upstream

frm Limerick on Tulpehocken Creek, a tributary of the Schuylkill, as a source

for cooling water for Limerick. We are convinced frm a careful review of

this record that Blue Marsh would not.be even a technically feasible alternative

to provide cooling water to both Limerick units.

Whether Blue Marsh is a technically feasible source of cooling water

for one unit of Limerick is a closer question. For starters, the parties argue

vigorously as to whether the 41 cfs which must be released at all times frcm

Blue Marsh-to preserve the aquatic ccmnunity downstream therefrcm on the

Tulpehocken Creek--could be counted as a release usable by Limerick. Scme of

this water'uould reach Limerick. Ib. aver, this release constitutes the Q(7-10)

low flow in Tulpehocken Creek. In other words, it is the lowest consecutive 7-

day flow occurring (statistically) once in ten years; it does not represent water~

which was addad to the Schuylkill Basin by creation of the Blue Marsh Reservoir,

but rather the pre-reservoir flow of the Tulpebocken under low flow conditions.

Thus, we think that DER was right to not count this flow in ascertaining the

technical feasibility of Blue Marsh.

'Ihe next issue regarding Blue Marsh was whether DER should look just

at the 8,000 acre-feet reserved in Blue Marsh for water supply, or whether it

should also look at the 6,620 acre-feet of storage in Blue Marsh reserved for

water quality augmentation. This is important because in an average year Limerick

would need a cooling water supplanent on 145 days, which equates to a need for

9,344 acre-feet. Thus, the 8,000 acre-feet alone clearly would be insufficient

even in an average year (and this doesn't count the 8 mgd of the 8,000 acre-feet

which is reserved for the Western Berks Municipal Authority). If, on the other
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hand, the entire 14,620 acre-feet were available, Blue Marsh might be sufficient

to satisfy Limerick's needs. '

If the Blue Marsh release were given to Limerick, however, up to 21

mgd of this flow would be imediately constaptively used at Limerick (assuming

full operation of one unit); thus these 21 ngd would not be available for main-
,

taining flow in that portion of the Schuylkill downstream frcm Pottstown.

Although we clearly understand the desire of the appellants to avoid the Point

Pleasant project, we very nuch appreciate that it is DER's duty to protect the
\lower reaches of the Schuylkill. 'Iherefore, we agree with DER tlat even tech- g

\
nically the Blue March Reservoir is not a viable alternative to PECO's proposals i

'
; for Limerick. cooling water.
'

Further, there are many legal inmiimants to the use of Blue Marsh.

Blue Marsh is owned by the Army Corps of Engineers, which operates the Reser-

voir in cooperation with the DRBC. 'Ihus the DRBC would have to authorize the
t

use of Blue Marsh for idmerick. 'Ihe reasons why such authorization is most
,

unlikely are succinctly described by Mr. Weston, who is not only a DER official

but also is Pennsylvania's alternate ccumissioner on the DRBC.,

In addition, even if the DRBC pe m itted Limerick to use Blue Marsh,

and even if this were a technically viable solution, it would still rot be an
i

acceptable alternative given the requirment in PECO's DRBC Docket that PECO
,

cannot withdraw water fr m the Schuylkill for cooling water purposes when the
|

Schuylkill's flow at Pottstown falls below 530 cfs (for one unit or 580 cfs for

both units). 'Ihe testimony of DER's witness, Stephen Rankle, 'J1at Blue Marsh

(even all 14,000 acre-feet of it) could not sustain a flow of 530 cfs in the
:

Schuylkill during the second and eighth worst drought years was not contradicted.

Indeed, 5 times as much water would be needed.<

:
!
l
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Finally, we note that recreation is one of the prime purposes of

Blue Marsh, that Blue Marsh has a beach and a boat launching area, that Blue

Marsh is used continucusly for recreation during the sumer months, that the

recreational use of Blue Marsh depends upon maintaining a permanent pool level

in the Reservoir and, finally, that withdrawals frcm Blue Marsh for Limerick

would lower this pool and interfere with.the recreational use of Blue Marsh.

In fact, the use of Blue Marsh has been thoroughly studied by DRBC

and Blue Marsh has been (dentified as the sole substantial reservoir on the

Schuylkill through the year 2000. Its future has been ccrmtitted to all would-be

users of water downstream frca Tulpehocken Creek. Giving all of this water

supply to one consunptive user is not just poor water planning, it is simply
unfair.

Also suggested as alternate sources for Limerick are proposed Red

Creek and. Mill Creek Reservoirs. These pr e cad sites have been dic m sed
.

.as alternatives 'to the unbuilt Merrill Creek Recervoir, but neither site is

approved by the D2BC nor under construction.

The appellants also suggestal that it would be a viable alternative

for the City of Pbiladalmhia to transfer its allocation frcm the Schuylkill to

PECO. In the first place, DER countered, this alternatim would deprive the '

lower Schuylkill of the water consumed at Iamerick, whereas withdrawal by

Philadelphia at the mouth of the Schuylkill would not have this effect. In

addition, Mr. Weston testified that Philadalphia's allocation is not trans-

ferable and thus could not be transferred to P K O. His testimony is uncontra-
dicted.

In sumary, there also has been no showing that issuance of the per- 1

mits was an abuse of DER's discretion for failure to adequately consider alter-

natives to PEO's part of the Point Pleaunt project. '
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Before leaving the subject of alternatives to the project, we feel

expelled to state our view that appellants' attacks-whether on the NWRA or

the PECO portions of the project--display a disregard for the orderly process

whereby public projects are planned, designed and constructed.

Die testimony of several witnesses caicerning water quality planning,

e%4 ally of the extremely well-qualified R. Timr?.hy Weston, shows clearly that

the consideration of naarle: for alternatives to water supply projects is best

addressed in the planning process.

Die Point Pleasant project has been exposed to intensive planning

since 1966-a detailed history of DER and DRBC reviews appears above. DER,

especially in the State Water Plan, and DRBC, aW ally in its Ievel B study,4

reviewed the need for the Point Pleasant project and each of the alternatives

discussed above. niis Board and the courts of this Camonwealth in the related

field of sewage facilities planning have made it abundantly clear that the time

to challenge the planning process is when the plan ir being fonnulated, not

later (and collate _ rally) when it is being implenented. Ridder Tounship v.

Comnomsealth, Department of Environmental Resources,'399 A.2d 799 (Pa. Cnwlth.

1979).

While we recognize that, unlike planning and penuitting in the sewage

facility arena, the present planning and permitting processes are not explicitly

bound together by court decision or statutory larquage, we agree that DER need

not " reinvent the wheel" with each permit application. At the very least, the

fact that DER followed the re.umr_adations of the State Water Plan and DRDC's

Ievel B study in approving the Point Pleasant project is strong evidence that

DER'.s decisions to permit the project were reasonable.
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F. IAND USE

W11 ants also challenge the secondary inpacts of the Point Pleasant

project. 'Ihey argue that by providing abundant supplies of public water in

areas where water is scarce today, undesirable growth would result. This argu-

ment fails to find either factual support in this record or support in the law.

As to the lack of factual support, it is.noted there is-not a scintilla of evi-

dence in this record that the Point Pleaaant project would induce undesirable

(or even desirable) growth in Bucks and Monbpery Counties.

Perhaps more importantly, under Pennsylvania law, local governments-

not the state-are assigned the right and pcar to determine the type and rate

of growth to occur within their jurialictions.

'Ihey, and not the state, are considered to be the trustees of Pennsyl-

vania's public natural resources in this regard. Cyril Forg supm.

G. CONCwDING RDERKS

Even with this lengthy Adjudication, we have not dealt Eith all of the

appellants' myriad of contentions and charges. However, we believe we have

dealt with any grounds raised by the appellants which conceivably could be of

merit in these appeals. We therefore state categorically that arry of appellants'

contentions which have not been specifically ruled on supm have been rejecred

as wholly without merit.

In paz+4 r slav, we have been given no urgent reasons to overturn DER's

issuance of a water quality certification to the Corps of Engineers, pursuant

to 5401 of the Federal Clean Water Act (see subsection III A 2). 'Ihat appeal,

which has not been specifically dim,'aaed supm, is unequivocally dismissed,

independent of our ultimate resolution of the' standing issue d4= ,1saad in sub-

section III B 1 supm.
,
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We also hm that all our rejections of appellants' contentions have

been haaM on the merits of those contentions. By so doing, we have avoided

. reliance on principles of issue preclusion, which for many of appellants' conten-

tions well might have been applicabic; as our review of previous related actions

in =t aad: ion III A 3 has indicated, the envis- rual inpacts of the Point-h

Plaaaant project have been litiga*M =_rri relitigated in agency decisions and court

rulings alike. As we have pronaMad, .however,-there has -been no-need to rule on
,

the difficult issue of whether other agency rulings would be as preclusive as

rulings by courts of record, nor have we had to decide whether the subjects en

which we have ruled really were adequately litigated in previous hearings.

We add,1rguintly, that insofar as we can judge there have been no previous
7litigations-by which we should feel bound %f any of the issues which we hold

require renand, namely: (1) the need for NPDES permits; (2) the requirement that

the need for the project be halanced against the inpact of erosion on the

receiving streams, if the velocities in the East Branch or the North Branch cannot
j

be rMM to 2.0 fps; and (3) the requirement that PECO's permit be conditioned

to call forth a cutoff when the Bucks Road gauge reads 125 cfs.

Except for our rulings that the permits are -- isd to be conditioned
,

in crJnformity with the requirements (1) - (3) just sunnarized, the appealed- >

fran pemits are upheld, as not having been sham to be an abuse of DER's

discretion.

|

|

|

7. This assertion explicitly applies to the " Initial Decision" of PUC
Adninistrative Law Judge Isadore Kranzel, Docket No. A-00103956 (r+W+r 12,
1983).

.
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CONCWSICNS OF IAW

l. The Environmental Hearing Board has jurisdiction over the parties

and subject matter of the consolidated appeal.

2. The Enviramental Hearing Board's scope of review in this mnsoll-

dated apraal_ is to determine whether the Department of Environmental Resources

has comtited an abuse of discretion or an arbitrary exercise of its duties and

powers.

3. Appellants Del-Aware Unlimited, Inc., et al. and intervenors

Friends of Branch Creek have the burden of proof in this appeal.

4. A National Pollutant Discharge Elimination System Permit is re- "

quired for the diversicn of water frcm the Delaware River to the North Branch

Neshaminy Creek and to the East Branch of Perkicmen Creek.

5. 'Ihe Department correctly applied Subchapter G as opposed to Sub-

chapter F of the Department's Chapter 105 regulations in reviewing NWRA's and

PIE 0's applications to construct outfall structures in the North Branch

Neshaminy Creek and the East Branch of Perkianen Creek. This Atrhapt.er re-

quired the Department to censider the erosive impacts of these outfalls.

6. DER's analysis of alternatives to the Point Pla want project,

as presented in its Envirornectal Assessment, more than satisfied the requ11e-

ments of Article I Section 27.

7. 'Ihe Department complied with its Chapter 105 regulations in

preparing the Envirornental Assessment, including its consideration of alter-

natives.

8. Under Article I, Secticn 27 of the Pennsylvania Constitution the

Department's actions must meet the three-fold standard adopted by the court in

Payne v. Kassah,11 Pa. Cmwlth.14, 312 A.2d 86 (1973) , exceptions dismissed,

I
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14 Pa. Otwlth. 491, 323 A.2d 407 (1974), aff'd, 486 Pa. 226, 361 A.2d 263 (1976),
,

i

for empliance with Article I, Section 27 of the Constitution.
:

9. Because it did not require NWRA and PECO to obtain !@ DES pemits,

DER did not cmply with the first of the three Payne standards, i.e. , DER did

not ensure mmnce with one of the statutes relevant to the protection of the

Cm monwealth's public natural resources; however, the requirements of Article I

Section 27 will be satisfied.by conditioning the appealed-frm permits so as to
<

forbid actual discharges into the receiving streams before these NPDES pemits i

\are received and cmplied with. i

10. In order to cmply with the second and third of the three Payne '

standards, DER should have required NWRA and PECO to cease discharges if and

when the flow velocities of the respective creeks below their outfalls exceed

2.0 fps, or, in the alternative, DER should have quantified the damage to the
2, s

receiving streams caused by velocities above 2.0 fps and determined that the
'

benefits to.be derived frm the project would clearly outwigh this environmental
ham.

11. DER has met the expressions of the Payne standarde contained in

25 Pa. Code Chapter 105, particularly at SS105.14(6) (7) and (d),105.15(b) (2) and

(3), and 105.16 (a) and (d), except possibly for erosive effects on the receiving

streams (see Conclusion of Law 10 supm). -

12. The present deficiencies of the pemits vis-a-vis the second and

third prongs of the Payne standard can be corrected by rmand as per Conclusion

of Law 10 supm.

13. DER did not abuse its discretion in reaching the conclusions of

no significant environmental impact regarding the following issues which were

addressed in the Envimammtal Assessment:
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'A. Operational imoacts of intake structure on the Delaware River.
. .,

,

(1) aquatic ecology

(2) low flows

(3) salinity

(4) water quality (all aspects)

B. Delaware Canal

(1) Installation. Procedure

(2) Aesthetic, Scenic and Historic Considerations

(3) Archaeological Impacts

C. Land Use

D. Wetlands along East Branch Perkiamen Creek

E. Alternatives

14. The property interests of riparian landowners on the North Branch

are sufficient to confed standing to appeal DER actions affecting the North Branch.

15. Del-Aware has representational standing to m 1, if at the time

it filed its a*ppeal there were msnbers of Del-Aware who had standing to appeal.

16. Though Del-Aware has been granted provisional standing, WRA retains

the right to denand proof of the facts on which Del-Aware relies for its repre-

sentational standing.

ORDER

NHEREEDRE, this 18th day of June , 1984, the Board remands all the

outfall pezmits to DER for actions--on (1) NPDES permits; (2) erosional impacts;

and (3) Bucks Road gauge determination of PE00's flow cutoff--consistent with

the amnying Opinicn; the Board retains jurisdiction. The appeal of DER's
water quality certification is dismissed.

ENVIBCNMENIAL BCARD

/*

EmnRD muux, meer
i
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COMMONWEALTH OF PENNSYLVANIA | .''' 2 'M P-
v-

y PENNSYLVANIA PUBUC UTIOTY COMMISSION |- 'f
'

g. P.O. BOX 3265 HARRISETURG. Po.17120 - Zi'

f./ .f?
'Wh '

June 26 , 1984 J

n aaay name
.

rrrrn in ra .iri r.

A-001039.56,

ALL PARTIES OF RECORD

.

.

Application of Philadelphia Electric
Company for a finding of necessity for

the situation of a pumphouse to contain pumping,

S and accessory equipment on a site located
/ at the intersection of Bradshaw and Moyer
' Roads, in Plumstead Township, Bucks County

To Whom It May Concern:

Please be advised that at Public Meeting held on
June 22, 1984 the Commission postponed a ruling on the
above-referenced matter for_an unspecified period.

The Commission has taken notice of an Adjndi-
cation issued on June 18, 1984 by the Pennsylvania Environ-
mental Hearing Board at Docket Numbers E.H.B. 82-177-H and
E.H.B. 82-219-H which remands certain matters to the Depart-
ment of Environmental Resources and has granted ?.he pr.rties ' ',' )

,

30 days within which to file comments.
-

*

?*Please filo any comments within 30 days of the.

dato of this letter.

Sincerely,
'

.t
o

%.

J Jerry 'chj Secr ry
2
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Public Meeting July 6, 1984

MOTION

9

E.

RE: ORDER TO SHOW CAUSE WHY THE CONSTRUCTION OF LIMERICK UNIT II
IS IN THE PUBLIC INTEREST

On October 10,' 1980, this Commission entered an Order at
;

docket number I-80100341 initiating an Investigation into the need for,
'
.

~.
and economy of, the Limerick Nuclear Generating Station of Philadelphia

| Electric Company (PECO). At the end of the Investigation, the Commis-
6

i
sion concluded that the simultaneous construction of Limerick Units I:

} and II would not be in the pubife interest because of PECO's precarious;

financial condition and the effect that the continued construction of .

both units would have upon PECO's ability to provide safe and reliable

e __

PECO'was given the option of either cancelling Unit II, orservice.
-

suspending Unit II until Unit I was completed; however, if PECO refused

to suspend or cancel Unit II, the Commission would not approve any

future securities issuances to raise capital for construction of., Unit II.

The Commission's Order was reversed by the Commonwealth Court but was~

upheld by the Supreme Court of Pennsylvania. Pennsylvania Public Utility

Comnission v. Philadelphia Electric Co., 501 Pa. 153, 460 A.2d 734
.

(1983). Af ter the Supreme Court decision, PECO indicated that it in-

tended to suspend Unit II until Unit I was completed, and then resume

\,construction.

Recent developments have raised anew grave concerns regarding

PECO's ability to provide adequate service at reasonable rates. PECO

filed for a general rate increase on April 27, 1984, and has already

announced its intention to file for another increase af ter Unit I

.
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comes on line in 1985. The amount of human suffering that l

these in- '

creases could cause is deplorable. The spectre of these rate increases

also threatens to further undermine the economic climate in SoutheasternI

i,Pennsylvania.
Indeed, recent attempts by the Scott Paper Co. 1

to generate

its own power and sell the excess to PECO, and by Luken's Steel Co. to

obtain power from Pennsylvania Power & Light Co are both attributable

in part to the high level of PECO's current rates. Future rate increases

can only accelerate the efforts of industrial customers to $either seek

alternative sources of power or to move out of PECO's service territory.

Unit I is scheduled to be completed in April 1985. At that

time, PECO could resume construction of Unit II.
_

In light of recent

developments, however, we are concerned that the impending construction

of Unit II might not be in the best interest of PECO's ratepayers.1/

Therefore, we should order PECO to show cause why the construction of

Unit II is in the public interest. Specifically, th.is proceeding shouldi

address the following issues:

1. Is construction of Unit II necessary for
PECO to maintain adequate reserve margins?

-s
n2. Are there less costly alternatives - such

as cogeneration, additional conserva-
tion measures, or purchasing power
from neighboring utilities or the P.J.M.
interchange - for PECO to obtain power

,

-

or decrease consumption?

3. How will the large capital requirements
i necessary to complete Unit II affect

PECO's financial health and its ability
to provide adequate service?

.

~..
w

1/ We are also concerned whether PECO's current bond rating of~

BAA3, which means that
?ECO's bonds have speculative characteristics,

might drop further if PECO resumes construction of Unit II when
Unit I is completed.

-2-
.
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f s *4 Should the Commission reject any securf ties
filings, or impose any other approprf ace
remedy, to guarantee the cancellation of

{ Unit I'?

,

! 5. If Unic II is cancelled, what, if any,
percentage of the sunk costs should PECO

; be permitted to recover from ice rate-
payers?

6. If construction of. Unit II is found to be
in the public interest, should the Com-
mission adopt an " Incentive / Penalty Plan"
as an inducement to cost efficient and
timely construction?

-

.

We believe that our duty to guarantee just and reasonable

rates and to maintain adequate service require that the above issues be

addressed by all affected partfes and resolved by the Commission prior

to April 1985, the date upon which construction of Unit II could resume;
THEREFORE,

*

WE MOVE:

1. That the Philadelphia _ Electric Company be ordered to show
}
|

cause why the completion of Limerick Nuclear Generating Station, Unit II,

would be in the public interest.

2. That the Law Bureau prepare tha necessary Order to'5how
Cause.

/ V8
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Mr. Harold Denton 2 July 12, 1984
l

ings (which are incorporated as being cumulative to the present
one), require, in our view, that the Commission now address the
potential for alternatives, and consider the impact on the appli-
cant's ' ability to operate the plant as proposed.

In light of the circumstances, you are requested to
respond to this 2.206 petition as quickly as possible, and your
failure to respond within thirty days, will be treated as a
denial for purposes of appeal.

Sincerely,!\' \,-
.,

by \ ...

) ,\
Robert J. Sugarman
Counsel for Del-AWARE
Unlimited, et. al.

r10.rjs/sp
enclosures
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