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1 EEQCEED1HQE.

2 MR. ARMENTA: ror the record, this is a

3 re-interview of Mr. Fisicaro. Mr. Fisicaro, I believe

4 that you have been interviewed by Mr. Dennis Doal and

5 myself. My name is Jonathan Armenta from NRC-OI. I think

6 we interviewed you on July 27. Is that correct, of this

7 year '95?

8 MR. FISICARO: That is correct.

9 MR. ARMENTA: I also understand, Mr. Fisicaro,
1

10 tPTt your job title on J ' " 1995, was -- that you were
11 the director of nuclear safety here at the River Bend
12 Station. Is that correct?

13 MR. FISICARO: That is correct.

14 MR. ARMENTA: Is that still your title? i

15 MR. FISICARO: Yes, it is.

1

16 MR. ARMENTA: Today's date is October 26,
17 1995, approximately 10:00 a.m. And addi tionally present .|
18 at-this interview is Mr. Doug Levanway who is the attorney

~

19 that accompanied you on July 27. Also we have our court
|

20 reporter, Sandy McCray. And as I stated earlier, Mr.

21 Dennis Boal and myself, Jonathan Armenta.

22 At this point, Mr. Fisicaro, I would like to

23 ask you to please raise yc :r -- stand and raise your right ;
I |24 nand, and I wi]1 swear you in. '

25 Whereupon, !
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1 JIM FISICARO

2 having been first duly sworn, was called as a witness

herein and was examined and testified as follows:
3

4 MR. ARMENTa.: You may be seated. Thank you.
5 Prior to t:lis interview, we had a
6 conversation, Mr. Fisicaro regarding as to the purpose of
7 this interview. Is there a question in your mind or would
8 you like for us to cover -- I would like to basically say
9 the purpose of this interview, but is there any questions

10 * hat you might have?

11 THE WITNESS: Not at this time.
12 MR. A R M; ..'T A : For the record, the purpose of
13 this interview is to clarify or amplify areas in which NRC
14 staff has raised and I have approximately eight questions
15 that I would like to ask you, Mr. Fisicaro. I believe

16 that the information regarding your education, your

17 employment background has already been given to the NRC,
18 and there will be no need to go into that at this time.

19
EXAMINATION

20 BY MR. ARMENTA:
.

21 Q Mr. Fisicaro, as you know, both of the
22 erployees under you who were ranked as a 9 in the .m
23 ranking process, Mr.

and Mr. Mike Malik, were '

24 whistleblewers. You previously acknowledged that you
25 ranked Mr. as a numcar 9 and that you had input

,'
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into Mr. Malik's ranking.
.

i
i
I

; t

Fcr example, ycu acknowledged that Mr.
3

i *eavines had changed Mr. Malik's ranking from a 7
to a 9,

4 after a prompt
and I :ay " prompt" as a quotation from

-- i

'

5 yot.r transcript'from you. And it is our understanding
6 that

such a low ranking can lead to dismissal if no
7 improvement is made during that rating period.
8

The reasonable inference is that the number 9
.9

ranking was a result of Mr. Malik's previous protected
10,

activity, particularly i.t licht of his past favorable
11 appraisals. However,

on your interview of July 27, 1995,
12

you denied that Mr. Malik's previous protected activity5

13 was the cause for tha discriminatory action against Mr.
14 Malik.

15
In fact, ycu stated that in spite of previous

16 favorable appraisals, Mr. |

Malik was ranked on expectations
17 and overall general performance. And apparently we could
18 not see that i

there was an ocjective criteria that was
19 followed.

At least you could not identify that criteria,
20

and Mr. Malik's ranking appeared to be entirely
21 subjective. .

;

22 -,

We believe that your explanation was not as
23 specific as that wp wouli have liked for it--

to be to

24[get a clear understand.ng -- nct
that it wasn't, but we

25

!
p rhaps did.not

a clear understanding cf yourget

d
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-- other than mentioning that
i explanation, and that Mr.

I think you specified
i Mr. Malik did not take nctes at --

'3 at One time that Mr. Malik did not take notes at a CARB
corrective artien review board meeting.

4 meeting,

You specified in your testimony last time that
5

6 as an' example, you gave that explanation, which in

7 NRC's -- our understanding, it didn't give any specificity

8 to that, other than it didn't -- he didn't take notes at

9 ,that meeting.
l

And it on.y added to an appearance that there'

10 |

11 .were general reasons pertaining to expectation and

12 performing, were nothing than a -- perhaps an avenue or --
but

13 : don't want to pin myself on any certain word,

as an appearance to rank Mr. Malik
14 perhaps as a pretext,

15 as a 9.

16
At this time, do you have any other

:

17 information that the same unfavorable action, personnel .

I
I

even ifaction, would have been taken against Mr. Malik,is

I
he had not t~en engagec in protected activity or been19'

classified as a -- or any whistleblowing activity in the20

21 past?

:: MR. LEVANWAY: Let me say something before he

By all: wing him o continue to answer that, wa
23 , answers.

your characterization of any of
24 1 :cvicusly do not accept

'

And I understand that that
-

,

25 this previous testimenf.
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7, 1

1 just your intreductory remarks.
I

i. !
2 But just so it is clear that we don't ,

J agree |
*

,

i3 on -- I don't think anything that you just said in terms
|

4 of characterization. But one other question: Is Mr.
,

5 Fisicaro -- has he become a subject of your investigation
6 or a target of your investigation individually?

,

; 7 MR. ARMENTA: At this time, Mr. Levanway and
. 8 Mr. Fisicaro, I honestly can say that we cannot

i say yes or

9 nay on that, only that we are gathering information, too.
.

10 I think that it is app rer- and obvious that we have not
11 singled anyone as a target. However, EOI management or
12 EO: entity would, at this point, be the one responsible!

13 if, in fact, it turns cut that there is a violation of
14 50.7. And that is as much as I can say on that.
15 THE WITNESS: Yes. I would agree with what

16 Doug said.
You made some statements that I would not

17 agree to and things -- and I will just use -- I wrote down
is just a few of them.

19 One, you characterized at a ranking meeting
20 where I prompted Joe Leavines to do something. I wouldn't

21 have called that a prompt. To me, what that was is we
22 were sitting in a meeting, what we call a ranking meeting,

23,l where we were trying to come to closure and put everybody I

;

i
.

\! :n the table and see where everybody fell.
'

24
i '

25 The questien : asked was, if my memory is
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8 I

1 right that, looking at'the people that are herr., that have
!

2 been put up on the board, is it appropriate for Mike-ana !

:
3

~ others to be in this bloc.< or this block or this block.
,

i
14 Now, we were talking abc block 9. That is where.we were |
i

5 at.
i

6 And so the question I was trying to get to ;

7 was: There was people in the 7 and there was people in |

8 the 8, and my question to them was: Looking at everybody i

i

e together, should they be in the block 9, as opposed to 7 !

'
,

1

10 er 8. So it wasn't *' we went down each person, so it--

;

11 wasn't a' prompting of Mr. Malik. It was, yes, his name
i

i

12 did come up, as did others.
-

,

13 h

So the idea was: Let's look at the picture,

because all these guye have been doing it on their own.14

:

15 Now they come together. And let's match it up. So was I
,

16 singling Mike out? No, because I asked the question on i

17 every group, when .ie got *o super'c' sors, when we got to --
,

18 and I did the managers myself -- when we got
,

to exempts, !

I19 was: 7s and 8s are very c.ose to 9. So what does that I

I20 mean? Should they be in 9, or should they be 7 and 8? ,

2_ So a prompt to me would be -- the way I would
;;

look at it is being his superior, that he would expect to
i|

2 1,' take seme action, that I w3nt him to go do -hat. And I
,

24[ d:dn't ask him to ao do that, move a guy from ohe block to I
25 another. I asked the group: s it appropriate? Should

.
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1 .he be o. or should these others be 9? So that is -- I
4

|
2 wanted to clarify what, I guess, I thought I meant by --
3 and what you called a prcept.

1

4 The other thing that you said about Mike
5 Malik's performance, if I remember it righc, you used the s

i6 word-that we do not have objective criteria or we do not '

7 !nave objective evidence; everything that we gave you was
|

8 subjective. And I would say that I don't agree with that.

I believe .. and I personally did not do his performance9

10 anpraisal, so I would ha r te go dig that performance
i

11 appraisal out and review that with you and show you what
,

12 the objective evidence is.

I
13 I think when we were talking in the last )

i

14 meeting, it was relative to what my experience was with 1

|

15 Mike Malik. So I was giving examples. You used one

16 example. Let me talk about that example.

17 The expectatica that we have for this for--

18 Mike Malik when he is in meetings is he is the management
{
t19 rep that is supposed to catalog everything, keep track of

20 what is going on, report back to management, and he is

21 almost -- he is the one responsible for the day-to-day
22 ccrrective action program and making sure everybody is on
23 th, same page.

i

,

24 So when we get dene, if there is any
25 additicnal asrignments, he is to assure that there are

NEAL R. GROSS.
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10 |
|

1 assignments to those people and that t h'e propei paperwork !
i

-

2 is then handled. For ins:ance, when we went to this CAR 13 i

3 meeting, there were additional actions that needed to be

4 assigned. Some people h- n't finished everything that

5 they needed to finish or the -- and I don't remember any |
,

6 specific corrective action, but they would have been

7 required to initiate another action item, with a due date,
;

,

8 et cetera.
i

9 Mike's job is to make sure that happens, so,

10 fes, it was. It shcckes : - h it when we got done with the 1

l
11 meeting, here is the person that is supposed to assure !

l
.

12 this is to happen. He, in fact, did not do that. He had

13 no idea what action items needed to be issued, to make

14 sure that the would -- because he is going to be the

15 tracker for the management team. He is going to make sure

16 that Joe Blow did this action item; Joe Blow did this one.

17 He didn't do that.
,

i

18 So to me that is objective evidence. A guy

19 did not do what he is supposed to do. He should have had

20 a detailed write-up as to exactly what the expectations |

21 were for every one of those people. So I call that

22 ebjective evidence, not subjective. That to me would

23 he I mean, it would be exact case.--

24 The -- I think for me to really talk about

25 Mike's performance, I think I would probably need to go
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1

il }
1

get the ' performance appraisal and start going through that |

!

2 with you. I am just telli m you from what my interactions
Ihave been, and I gave you examples based on my
{

3

4 understanding. And I personally did not do the
5 performance evaluation of Mike Malik.
6 In tact and we have had this conversation

--

7 before, that we -- when this issue -- this Department of
8 Labor issue came up in the past, we did assign Mike to a
9 different function. We assigned Mike to a different

10 manager who is a fair, "+ pendent, impartial person, as..

11 Mike Malik would attest. And that person ~is Joe Leavines.
12

To try to separate any previous knowledge or
13 whatever, and. Joe is the one that was responsible for his

t

!14
PPR, performance planning and review document, and really

15 I don't provide -- I mean, there is only just a few things
16 that I provide in that PPR. I have to sign off on it, and
17

I also got to give him any comments that I have regarding
18 anybody's performance, if it is a direct report of his.
19 So I think what I am saying is: As far as the
20 objective or subjective, I can tell you what I know, what !

21 I have been involved with, but to go down his performance '

22 appraisal, I probably need Joe Leavines to come in here
,

23 and do that same thing, because I believe there is
24 ebjective evidence. And it is absolutely clear to me that
25 there is objective evidence.
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1 You made a relationship regarding protected
:

2 activities'and that there could be a potential that it
j
i3 impacted our decisions based on Mike Malik. I don't

4 believe that to be the se. That is why I really
!

e5 selected Joe, because I thought he is a very fair _and
1

6 Christian person that would follow the directions and be !
t

impartial, to make sure that we would not have that exact7

8 issue that you just said.

9
And I do know that Joe Leavines knows what the

10 s*.andards are for what a urtrvisor and/or manager and
11 others are required to do, and what we attempted to -- and
12 I say "we," because Joe also provided copies for me to
13 review -- is I asked him to make sure, absolutely sure,
14 that there was objective evidence for everything,
15 objective expectations, things that would be very hard and
16 fast, so there wouldn't be any misinterpretation, wouldn't

i

171 be any subjectiveness,
i

is so -- and if you look at his -- this would be
!

19 the -- it would be the 34 PPR -- I believe that is the
20 case. That is the way I looked at it.

21 I think the real difference that I think Mike
22 Malik has with both Joe and I is there is a belief on his j

i

|23 part that just because the corrective action program is '

24 successful, that therefore he is a high performer. And I

25 can tell you that is not exactly the way Entergy looks at
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1

I,13
1 it.

,

,

t 2 That is like sayinc, in my mind, that we are I:
1

i 3 on a 300-day-plus run right now. Therefore, the manager ;

4 of operations, since re has had 300-plus-day runs is '

:

absolutely a high performer and he has done everything5

6 right. And I would say, That is not the case. We have to
'

l
,

7 rate the individual based on what the expectation is for
8 that job.

9 There is a lot of reasons why we are on a 300-
10 d'y run. A loi of people did things. Same thing with >

11 corrective action program. Corrective action program is i

i

12 oversight. First I am in charge; Joe.Leavines is in
,

13 charge. But what we re looking for is: What is that

!14 supervisor's performance? What is he doing? What is he '

15 tracking? What is he bringing to the management team?

16 And that is the issue in question to me. It

17 isn't whether the corrective action program is good, bad,
i

18 or indifferent. It is: What is his performance relative

19 to what his job duties are? And that is the disconnect I
20 think we have with Mike. '

21 And to me, the way I look at this whole issue
22 or your question is: I believe we have objective evidence

i
23 that would show that he dcas not perform in the |

24 ! supervisory role that we would expect. And so I think -- I

25 and I just picked up on a few things that you were saying
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1 .regarding to the meeting minutes, regarding to objective

2 versus subjective evidence.
.

3 I guess'I would like to re-echo what Doug said !

4 is: It is not apparert a-d obvious to me that this would
5 be a violation of 50.7. We tried to do everything that we

!

6 possibly could to make sure that with the issue that-

7 happened with Mike back in, I want to say, Juna -- I think
8 that was the time frame -- of '94, that he would get a !

9 fair shot.
i
|

10 So we atter.pted to do that. We attempted to

11 set the measures and/or expectations exactly that way,
)
112 so --
|

13 MR. LEVANWAY: I want to make one comment,
l14 too, for the record, for whoever will be reviewing this
)

15 transcript, that one thing Mr. Fisicaro didn't have --

16 doesn't have the advantage of is to have been in the

17 interview with Mr. Leavines that I was in on.
18 And anyone who fairly reads the transcript,
19 Joe Leavines' transcript, cannot conclude that there was

20 not objective bases for his conclusion that there was
|
!21 sign'ificant performance problems with Mike Malik.

22 He went on and on in response to your

23 ' questions about specif.c problems he had with Mr. Malik's

24, performance, and in particular, he said something similar !
i

25 to what Mr. Fisicaro said, that -- for example, you showed I
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him some Entergy publication where his particular program1

2 had done well. And Jce Leavines responded that.this is

3 precisely Mike Malik's problem.

4 He thinxi that because this program is being
5 singled out, that that means he is a good performer. This

6 program did well, because Joe Leavines, his supervisor,
7 made sure it got done, despite Mr. Malik's lack of effort
8 and' lack of ability in this area.

9 This is typical of what he has done. He has
lo done it over and over again. His performance evaluation

11 that he gave him reflects that, and if you will -- I think
12 a fair reading of his performance evaluations, certainly

from the time that a new management concept has come into13

14 play, shows that his performance has not been great, has
15 not been rated well.

I16 So Mr. Fisicaro is not his direct supervisor. !

I17 He unfortunately doesn't have the benefit of having '

18 - listened to Joe Leavines list all these objective and
!19 specific reasons. In addition to that, Mr. Leavines says

20 that he concurred and that the ranking of Mr. Malik was
i

I21 where he believed Malik should end up, once he saw

22 everyone else on the board, and they were ranked in terms
!

23 of relative performance. |
24 So, again, I think it is -- because Mr.

25 Fisicaro wasn't there for that interview, he didn't have

, NEAL R. GROSS
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1 the benefit of that either, that Mr. Leavines did not
2 indicate that he was forced or asked to put him in a block
3 that he disagreed with by Mr. Fisicaro.
4 So to the es e .t this transcript will be read
5 separately from Mr. Leavines', I want the reader to be
6

sure and refer themselves back to Mr. Leavines'
7 transcript.

8 THE WITNESS: Yes. I think that is a good
9 point. In fact, I think if you would look at what really

haopened in that meeting -here were more questions about
10

11 other people, too,
.

and decisions of certain managers were,
12 No, he should be right there; that is the right spot. i

13
So we are talking about one that did get moved

14 and not focusing on the whole picture, and the whole
,

15 picture being is -- we tried to go down through every }

16 single name, figure out if they were in the right spot or i

.

17 whatever. And so some perele, in:'uding myself, asked
18 questions about a variety cf people. Some moved; some did
19 not.

20 So a clearer picture would be -- we are
21 talking about Mr. Malik, but there were others that were

i22 moved; there were others that 'ere moved as well, so --
23 BY MR. ARMENTA:

24 O Ckay. That brings me to two questions then,
25 relative to what Mr. Levanway has said about Mr. Leavines'

NEAL R. GROSS
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1 testimory. I will not attempt to disclose that
2 information. However, what is known is that Mr. Malik
3 went in as an R-7, as a 7, because his first-line
4 supervisor, Mr. Leavines, ranked him a 7, based on his
5 performance and potential.

6 So if his first-line supervisor ranks him a 7,
7 my question is now: Who said what at that meeting to
8 influence, to convince, to cause to reconsider that Mr.
9 Malik should be actually ranked a 9, contrary to what his

10 first-line supervisor rar*ad him? Can you tell me? _And I
11 mean names, if you can be specific.
12 A I don't know that I can give that. I don't --

13 names -- I don't remember everybody who asked every
14 question. I think I remember myself asking one question
15 about Mr. Malik. Is that the right block for Mike; in
16 comparison to other people that were in block 9, is that

17 the right block?

18 So ~ remember myself. I don't know anybody
19 else, and I just don't know. I don't remember.
20 C Do you think that your comment caused Mr.
21 Leavines to reconsider his position with Mr. Malik?
22 A I only think that it caused him to think and
23 whether or not he did the right thing or he did, in
24 fairness to everything else that was up on the board.

I

25 do not believe that he chanced it because I told him to --
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1 I said to change it, because I never said, Do ihis. I

:

2 asked it as a -- more as a question, more as, Hmm, this )
!

3 looks different; why -- first time seeing them all on the
1

4 board. d

I
5 And the reason why I think Joe -- if he didn't !

i I

! 6 feel comfortable in doing that was recently we have had -- 1
\

|
a

i

| 7 we are doing some other organizational changes right.now. |
|

8 I suggested a couple of things to him to do, and -- in the

9 same kind of way, and he said, No, absolutely not; it

| 10 cn't work because o' t!.

11 So the way I work with my managers and the
l

12 guys that work for me is: Mine is data; it is input. And '

|
13 if, in fact, I am telling you that you think is the wrong

'14 thing, stop; don't do it. And in this case that we are

| 15 using, I would have believed if. Joe thought 7 was the
1

16 right spot, he would have-left him there, and I would not
|

17 have asked any other questien.

la That would have been his decision. It was his

19 decision to put somebody in the block 7. In fact, I tried

20 very carefully not to influence anybody. It was more, did

21 you consider this, did you consider that, kind of thing.

22 So to me it was what you would expect a manager or j

23 director to do, to make sure that there is fairness across 1 |

i

24 the board, and that is wha *. : was trying to do. |
!

25 So if Jee thought it was -- I just don't --
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15
. 1 and working with Joe, he would not have done that just

2 because he thinks I told him to do it. He would not have I
!

3 done that.
~l

i

4 Q Do you believe Mr. Malik was, in this [

5 meeting -- I will reiterate something that I -- in that 'l

i6 Mr. Malik goes in as a 7 by his supervisor, ranked 7 by
7 his immediate supervisor, and comes out a rank 9. What e

8 can you add to describe how Malik was compared to his I

9 peers? You have nine supervisors, and as the Nuclear
10 Safety Department, if I am not mistaken or if that number
11 has not changed, you have approximately nine supervisors.

|
\12 Was Mr. Malik compared among his peers? l

i

13 A Yes. In fact, I think we have had 1
i

i
14 conversations regarding this was a forced ranking. This I

!15 was a ranking done by each supervisor of his employees,
i

16 and then at the end of the process, that we would roll the
17 thing together, so all the people that work for me would

take and evaluate their people or rate them, and then weis

19 would take all those, put them on one composite listing,
20 and then we would compare against each other to make sure

21 of fairness.

!22 So being that this meeting that we are talking |

23 about was that exact meeting where all the people were put ;
!24 up in front of the managers, and it was -- I think it was i;

_

25 the first opportunity where everybody in that meeting saw i
'

4
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1 all the names.tegether, and so what our process required $.

*

!4 2 was for us to do a review, to make sure that we all' agree '

3 that those were the right spots, so they would be compared
i

4 with each other; they we id be compared -- all the
,

; 5
I

supervisors would be compared to each other; all the t

t

!
*

6 managers would be compared to each other.
;
.

7 So that is really the way-the process was to;
,

8 go, so --
;

9 Q ;

|
Are you saying that that was the first meeting

| .uD <re one of several maeting.c V ere all the management1
,

i

11 personnel got together to discuss and compare their
i
'

12 supervisors? .

',
13 A I am not 100 percent sure that they -- the ,

14 managers are surely free to do whatever they want to do I

15 regarding talking to other managers, so they might have-
16 seen what another manager had rated their people. So I i

:

17 don't know if that -- it is the first time that I sat with !
1

t

19 all those managers -- I
'

19 Q Collectiveli.
20 A -- that collectively we looked at it together.
21 I do not remember another one for that level.

I

22 O Again, going to this rank meeting, information
23 was provided that all *he names -- that of all the names
24 that were on the board -- and I quote -- "we were going tc
25 get two at least," referring to block 9, and that, "it war
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1 suggested first by Jim ? sicaro that in his estimatien of

those names up there, Mike probably would be the most2

! 3 appropriate one to move to block 9."
!

4 Do you rerember having said that?

5 A No, I don't.

6 Q If there was a minimum of 10 percent forced
j

7 ranking, Mr. Fisicaro, the only two supervisors in your

wererated9wereMr.(qg|||g'18 group that
,and Mr. Malik.

..

9 That increased the percentage to approximately 16 percent
10 coming in to that meeting tecause the staff,

11 nonmanagement, had already been ranked. Going in to that

12 meeting and the addition of these two supervisors, that
13 gave you approximately 16 percent, passing the minimum.

c . _ ,

14 Can you explain why ||||| and Malik were the
15 only two whistleblowers that were ranked 9?

16 MR. LEVANWAY: Jonathan, just so I understand

17 what you are asking him, you are saying that if you take
18 all the people who are ranked below supervisor who had
19 been put into 9s, and then you added these supervisors,
20 you came up with a total of 16 percent?

|
i21 MR. ARMENTA: Within the NSD group, the ;

2i Nuclear Safety Department.

23 MR. LEVANWAY: Within the Nuclear Safety
24 Department.

25 MR. ARMENTA: And then taking figures that yc-
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have on approximately 73 to 85 personnel.1

It make be
2 lower; it may be higher, but approximately, with the .

3 figure of 85 personnel.

4 MR. LEVANP;Y- What was the figure before the
5 two supervisors were added? What was the percentage?
6 MR. ARMENTA: It would probably make it to
7 about 13 to 12 percent. I don't have that figure in front
8 of me, but mathematically it can --

9 MR. LEVANWAY: So I guess my question is: If

10 we are assuming that rrne ^f those people below the
11 supervisor's levels are whistleblowers -- there is no
12 allegation they are -- we have approximately, going into

13
the meeting, 13 percent of the general population being

14 ranked as a 9. And your question is: Well, then, if two

15 more are added to a total population of -- I don't know

how many people we are talking about here, 40, 50 people,
16

17 and those two happened to be whistleblowers. What is the
10 explanation?

19 MR. ARMENTA: Well, the explanation, one, that
20 Mr. Fisicaro rated ||||| a rank 9; two, Mr. Malik goes -

. -

21 into that meeting rated 7, comes out as a 9. Both Mr.

22| Malik and Mr. |E||||l[are known whistleblowers.Can you

^

L

22 explain that? That i. my T;estion. '

24 '
MR. LEVANWAY: Okay. I just -- the statistics

25 didn't -- the inference you were drawing from the
i
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i statistics didn't make ary sense to me. If anything, yout

2 have a great 1cwer number of people ranked 9 who haven't,

i

been identified as whistleblowers than those that are,
1 3 ,

and
4 to throw that figure out that you then got up to 16 ,

i5 percent. '( -

'

i6 So if your question is just: How come WI
LL 7 and hlik -- ;

-

i

I8
BY MR. ARMENTA: ,

9 Q Well, the -- my question in bringing out the
10 percentage is that

i

there w=s a minimum of 10 percent
11 forced ranking. I never heard that there was a cap to !

'

12 this --

13 A Exactly.
;

14 0 -- forced ranking.
15 A Exactly.

16 0 But you had all reached your minimum. i

,17 A Yes. Just a ccuple of things to make sure we ~

;

18 are clear. I am'not :sure I agree exactly with what the
:

19 number you said was. You said 85 people, and if I
20

remember right, I think the employees that I had in my
21 department was in the nineties at that point in time,
2 :' i because the figures that come to my mind when I first got
23 here in '93, there was 103 people. We went up to 106. In .

t24 ':4, we reduced our number of pecple I want to say the--

I25 mid-nineties. I thought it was 99.
!
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1
I mean -- and : would have to check to make

;

2 sure.
I

,1
3 Q These figures were obtained through -- i

\4 MR. ARMENTA: -)ennis , through Mr. Maxson's
!

5 office? |
i

I6 MR. BCAL: Actually where they were obtained
7 from was the flip charts that were sent to us with the

8 final rankings. We counted those numbers.
19 THE WITNESS: Okay. |

10 BY MR. ARMENN:

11 Q In other words, those employees, the charts
12 that Mr. Levanway submitted to us, we counted your
13 employees and came up with 85 employees that were ranked.

14 A .Okay. The -- anyway, that is my memory. Now
i

15 we are closer to 85 right now. I think it is 82 right

is now. That was issue one.

17 If you remember, : think I talked about this
18 before, that we set 10~ percent -- we, the company, set 10
19 percent as a minimum. It c.rtainly was not we were not--

20 to go below the 10 percent.

21 But I do know that River Bend management
!

i

22 believed that just overall, our performance at River Bend
23 Statien had not_been at the superior leval ' n the past,
24 and that there was a belief f rom the River Bend management |

; t25 team that maybe we should have more people than just in
| NEAL R. GROSS !
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25 I

i
i block 9 ca opposed to the other plants.

2 I mean, basically you could almost look at

3 every program that we got when Entergy came in was broke,

4 so we did not set a -- put it this way, a maximum. The

5 minimum was already set for us, but overali site-wide, we
!

6 came in at more than.10 percent, and we did that we--

7 thougnt it was the right thing to do, based on the i
! -)

l
t

8 performance of people and the performance of the station. <

9 In terms of my specific department, the same
10 e.hing. It was: What iF "he performance of this group,

L 11 looking at River Bend Station? Should it be higher?
|!

'
,

|

t 12 Should it be higher than the 10 percent? And to me, the |

!

|

L 13 way I looked at it is: If we do this forced ranking and
14 we compare people, and it looked like it was right, when
15 we do that comparison, then it was okay to be above 10

16 percent. In fact, if it would have came out to 20i

|

17 cercent, then that is what the number would have been.
|
|18 To me it was -- this final meeting that we are ,

19 talking about here really is the comparison between peers,
t20 and I had no idea how it would come out. I just didn't |

21 know. I would like to go back to the previous question
22 you asked, and I answered -- I believe I answered -- the

|

'
23 q"estion related to some quote --

! 24 O I asked ycu whether you had -- "It was
.

j 25 suggested first by Jim Fisicaro that in his estimation, J:
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1 those names up there, Mike probably would be the most
;

2 appropriate one to move to block 9." i

I
3 A Yes. The answer I gave you was right. I just

4 wanted to add something t- it. That doesn't sound like
!

5 something that I would say, because, I mean, my question
i

6 really would be is: If we were doing -- if I was going to
;

7 do that, then why have the meeting at all? I mean, if I !
;

8 knew what the answer was, why even go through the motions?

9 I don't think I would have even had the
10 --eting, should that been ha*. I was thinking, so I just I

i
11 wanted to add that.

!

t

12 O okay. Did you receive or were you ever given
.

:13 any directives, instructions, and/or guidelines from your I

11 superiors to rank 9 employees that were -- had been
:

15 involved in protected activity, whistleblowers, including
!

16 Mr. Malik?

17 A Was I directed to do that? No , I was not.

18 Q Did you receive any instructions from your
19 superiors --

20 A To rank --

21 Q To rank 9 any employee that may have been
'
,

22 labeled as a whistleblower or involved in protected
i

23 a:*_vity?

24 I A No. I would say emphatically no. There
1

25 wculdn't have been any -- that is just not Entergy's style
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1 to do that, and I just can't imagine anybody asking me
2 that question or giving te that directive. .

3 o Okay.

4 A I would like _o go back to the question |
5 earlier. I forgot r.o mention something. You were talking

6 about the two of nine supervisors, both involved in
7 protected activities and that both of these ended up in
8 block 9.

.

9 First of all, I wanted to mention *ha* I don't
;10 k: ow what the past was .c_arning who is protected, who
i

i

!
11 isn't protected. I don't have a list; I don't really know

,

|12 what concerns people have turned in, and I have tried real
|
I13 hard in this -- being in charge of the safety concerns '

14 program to not know that.

15 So if you told me nade some statement that--

16 filed some concern, you would be the first
17 one to tell me that, because I don't know that. I da know
18 that Mike Malik did file an issue last year, because I was

i19 involved with it, so I do know that. What has transpired
20 before that, I don't have any knowledge. I don't go out

a

21 to seek that out. '

22 If I found out about any issues somebody
23 brought up, it was a resul uf some additional
24 investigation that was being d ne, and I can give you an

i25 example of one. We -- when Entergy showed up here, we had
j
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1 a protlem with -- the NRC told us that there was a problem )

2' regarding willful violat: -- ^t security items.

3 Up until that time, Entergy management didn't

4 know much about that, did not know the case, and it was

only through the investigation and our interactions did we5

6 really find out the details, who did what, when, and why,

7 so it is only because of those kinds of things.

8 So you are making some relationship that we

9 were iudaing thesa two of nine and putting them into block

10 S because of protected .. ivr;ies, and I would not to--

11 me, I would not couple those together, because I just

12 don't -- in fact, right now, just thinking about Mr.

r' ~7
13 gg|EEEEE I don't know what he has filed. I don't have any

u i

14 idea. He may have. We may have even looked at the issue.
-

15 In our program, what I try to do is

16 EEEEEE as you well know, is the guy. I don't know names -

,a ;

17 usually. And the people don't come at.d talk to me ;

18 directly, so I just can't think of anything right now that
c -

19, I kncw of regarding Mr. M - (
1

\~

20 Now, if you said an issue that he brought up, ]
1

21 you tell me the issue, I may knew the issue, because I |
|

22 have been briefed on a number of issues. But at this |
i

!

23- time, I do not rcally 'now what he has filed and what he >

;4 has not filed, so I would not make the couple of protected

25 activities that you made regarding the two of nine people.
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1 Is that clear?

*

i

2| Q Next quest.cn: If RBS management indicated

that Malik's expectations were not met, where is it3

4 documented that Malik f . led to meet his performance !

5 criteria? What is the basis of Malik's expectation?
6 A I would -- I think they are all in his PPR.
7 That is where they would be. We are required --.

8 Q Are you referring to the 1994 PPR?
!

9 A Correct. And if I am not mistaken, when he
10',

vas assigned his naw task i. June time frame, we developed
11 a new one, a new expectation, because obviously the
12 position would be different. But that is where you would
13 find that information
14 Q Is it, this PPR 1994 -- his rank 9 is a result
15 of his evaluation of that PPR '94. Is that correct?
16 A That one, yes.

17 MR. LEVANWAY: When you say PPR '94, when in
18 '94 are you talking about? I mean, before or after the
19 change to Joe Leavines?

20 BY MR. ARMENTA:

. 21 Q It was after the July 7 -- July 9, '94.
t

|

l

22 A Yes. That is what I thought you meant. That
c 23 is what I was referring tc.
.

;

24 Q As part of the OCL agreement, Mr. Fisicaro, I

,

25 EDI agreed to give Malik backpay. As you stated right
'

| >
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1 now, you were involved in that negotiations. Since Malik

| 2 had not received any pay increase or merit bonus since
; 3 1992, records have indicated that he -- his last pay|

4 increase or bonus pay was 1992, but did not receive for
5 '93 and '94.

6 However, after the DOL agreement, Mr. Malik's
7 records indicate now that he did receive backp y for those
8 years. Do you have any explanation as to why he was
9 singled out to not receive these increases?

10 A Memory of '93 - when I got here in September,
!11 GSU at that time was in the process of doing their

12 reviews, and I believe that Mr. Malik's performance -- I
13 believe it was unsatisfactory. I believe that is what the i

14 document stated.

15 Q For the record, it was satisfactory on those
|
!16 ccunts.
I

! i17 Q Okay. That is what the '93 said? !

18 A The '93. Although I never did look at it, but
| 19 this is based on the Department of Labor --

,20 Q You could be right, because I don't remember.
21 A -- Department of Labor agreement. But what I |

i
!22 do remember is that he did not get a raise at that time.

23 I do remember that. And to me, at that time, his

24 supervisor or manager was Ken Giadrosich. It was a

25 t.udgment based on meeting expectations and performance.
!
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1

1 Ncw, what happened in -- let's see if I i

2 remember right. We came around to January 1; we become

3 Entergy. GSU becomes Entergy. Entergy's system requires

4 annual performance ap;raisals; it requires all those to be i

5 done and all documented around the 15th of February,
1

6 getting ready for an annual increase, and the annual

7 increase is'usually effective April 1.

8 If I remember right, at.that point in time,

9 Mike Malik did not get a raise. Then the next step, next

10 part in the process, guass I would say, is the DOL
-

11 complaint. As far as the DOL complaint, I was only

12 involved in the DOL complaint from the standpoint of

13 the -- I did not do the investigation. It was done

14 independent of me. It was --

15 MR. ARMENTA: Do you want to take a break at

16 this point?

i

17 THE WITNESS: Yes. Sounds like we have got

18 several more questions.

19 MR. ARMENTA: We have just got one last

20 question. It is up to you if you want to take a break.

21 THE WITNESS: What -- that is probably my i

221 secretary. She is -- I am supposed to be giving a

23 presentation, that th_ keep moving other presentations

24 up, so I am supposed to 'e back about ' eleven o' clock toc

25 give that, so I am sure that is what she is out there for
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1 It might if it is okay, I would .'ike to--

take naybe a break, after I.get done with this question,2

3 and then go do that and then come back here, if that is
4 okay. It shouldn't Lake nch more than 20 minutes.
5 MR. ARMENTA: And for your information, we
6 only have one last question after this.
7 THE WITNESS: Okay. And one reason I want to
8 take a break is I want to think about some of the things
9 that you -- you asked me a question earlier or made a

f
l' statement if I would :v- ".ad anything else, and I would

.

like a little bit of time just to think about that.11

12 MR. ARMENTA: Okay.

13 THE WITNESS: Now let me see if I can get back
14 on track here. In regard to the DOL issue, it was
15 investigated by people other than myself. I was involved
16 in the setting up of Mike's new department. And as far

17 as -- and we gave him backpay at that time for'that time
13 frame.

19 And that is prcbably about all I should say,

20 about that.

21 MR. ARMENTA: It is approximately eleven
22 c' clock, and we are going to take a break, and we will
22 resume at the time we come back.

t

24 sWhereupon, a short recess was taken.) ,

25 MR. ARMENTA: It is approximately 12 noon, and
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1 we will go ahead and get started. We took a break so that
2 Mr. 1 could attend to some of his meetings and agenda that
3 he had, and in addition, Mr. Boal interviewed one of the
4 employees here at RBS.

5 By MR. ARMENTA:

6 Q Mr. Fisicaro, I am going to go ahead and pick
7 up where we left off, and this was -- you had finished
8 your response to the last questions about the -- why Malik
9 had not received the pay increases, as to an explanation

2 9| for me.

11 Our last question that we have is that we have
12 information that during a staff meeting on January 25,
13 19~5, you discouraged the staff by saying that Eo! was

-

14 " going to get people" and if anybody was ranked 9, "they

15 better start looking for a job," because they were not
16 going to be at RBS.

17 In addition, it 'vas p ovided that if -- you
18 stated that if they said anything to anybody elses

' 19 regarding that, that yca would call them a liar. This was
20 on January 25, and I believe that there may have been some
21 employees that may not have received their ranking as of
22 then. I am not positive on that. I do know that several
23 jemployees had re eived their notification *f the rank 9 by 1
24 that time.

|
25 Do you recall first of all, do you recall--
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1

speaking or participating at a meeting, a staff meeting on
, 2 January 25, 1995?
:

l

; 3 A Yes. I believe you are talking about the all-
4

employee meeting I hai for the nuclear safety department.
5 ' That is correct. Yes.

6 0 It would have included nuclear safety
t

7 department staff, !

t

8 A Yes.

9 Q. What explanation or what response do you have
.

10.
according to those commer a that I have just read to you?

11 MR. LEVANWAY: Jonathan, could I ask you, for
12 my benefit and maybe for Jim's also: Would you repeat the
13

exact quotes to him again that he 5upposedly made, because.

14 I lost you toward the end there.
15 BY MR. ARMENTA:

16 Q First of all, " going to get people." "Better
17 start looking for a job."
19 MR. LEVANWAY: Well, let me ask you. When you
19 first said that, you said, If you are ranked a 9, you
20 better start looking for a job.
21 MR. ARMENTA: That --

--

MR. LEVANWAY: Was that all part of the same
c.

1

23! quSte, or was --

H
r

24 MR, ARMENTA: No, nc, no. What I am quoting
I25 yru is just the quote, but that was in reference to -- ,'
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what' I was saying as. quote is exactly the word.s that we --
{

I

!

2 MR. LEVANWAY: Okay. Better look for a job.
3

i
t-

3 And what was the other one or the other two? '

4 MR. ARMENTA: I think that was the only two
t.5 quotes that we had. The other information ---let me read

l
'

6 the whole information that I have. ;

)I
t7 BY MR. ARMENTA: I

i
8 Q On January 25, 1995, you discouraged the-staff

|9 by saying that EOI was " going to get people" and if
;

10 atybody was ranked 9, t'-" be*.ter " start looking for a |

11 job," because they were not going to be at RBS. Ini

i12 addition, they said if you said anything to anybody, you '

13 would call them a liar.
|

| 14 MR. LEVANWAY: And that last statement wasn't
-

i

l

15 in -- you are not quoting that.

16 MR. ARMENTA: I am not quoting that, but --

17 MR. LEVANWAY- If they said anything, you
!

18 would call them a liar.

19 MR. ARMENTA: Saying to that effect.
|

20 MR. LEVANWAY: Okay.

! 21 THE WITNESS: I do have some overheads that I
'

t

;
!

1 , i

22 used at this meeting, and you are certainly welcome to
,

23 look at what those overheads are, and I can go through )
!

'

24 with you what my missicn was for that meeting to put i *. i n 1
'

4

25 context. i

,
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What you are -- these statements that are said1

2 here that are quotes, I guess, I don't ever remember
;

3 saying anything like that. I don't think that is what I

4 would say. It doesn't sound like me.

! 5 What I have been trying to do as well as other
1

6 managers have been trying to do is keep people

7 knowltdgeable of what is going on with the company in
i

8 terms of cost competitiveness, in terms of performance, et

9 cetera. I have openly tc1d people that -- ,

10 And I think ' have probably one of the few

|

11 departments to do it, actually put out exactly what the .

12 goals are going to be relating to staffing numbers,
,

13 relating what dollar figures we need to be at, not as a ,

14 scare tactic, not at all, only as an informational thing,
i'

15 only as a -- so people can decide what their destiny needs |
d

16 to be. I can't decide for them.
|

17 So this meeting was one ir which I went down j
J

|

18 through that same stuff. An example was I went down
|

)
19 through what the goals on staffing were, where I thought I

20 had to be in order to meet our long-term targets. I don't
t

1 21 remember exactly the words, but it has been said a number j

|

| 22 of times and I have said it as well that the company knows ,i

2; that each side is going to have to reduce their number of j
i

24 emp.cyees to some certain number.

25 Nobody knows e:.actly what that number is. We
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1 have different projections. We have never conc..uded with
2 what is exactly the numcer. -Sometimes people have thrown

3 out, Well, 200 people less; some have said 300 people
4 less; and so different : ambers have come out.

5 What I have always.tried to do is not -- let
6 me say another thing. The company does'not like to lay
7 peopla off, does not, and I am talking about the nuclear
8 side. That has not been a thing that the company does.
9 So what we have always tried to do is tell people where we

10',tre going, and so if it f they need to make a decision
11 or if they think they are goi:4g to be impacted, then they
12 certainly have the right to do that.

13 What I was trying to do at this meeting is
.

14 tell them specifically in terms of people, what did that
15 mean to our department. And if I am not mistaken, the
16 number that I told the department was, we needed to be
l' down to about 84 people by the end of the year. And I say

18 84. I think the number ut that time was 89; it later
19 moved to 84, sometime late; in the year.
20 I have downsized r.y group by 20 pecple in the
21 two years I have been here. I have not fired anybody. I

22 have not asked anybody to leave. What has happened is I
23 have not filled an'y positions. So if somebody goes to a
~4 different department, pests fcr a job, I haven't filled

i

25 the position. |
,
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1 What'I did is moved people out within my |
!

2 organization to -- for instanca, I have moved some QA
_

3 people to the licensing department, because there was

4 openings there, and moved back and forth, so I have not
1

5 ever downsized my group in tern.s of firing a bunch of

6 people or that kind of thing.
1

7 But what I have been advocate of -- and at ;

:

8 every single meeting, I have told the department was: The i

9 company focuses on performance, and those people that are ;

10 in the high performance area prcbably don't have to worry.

11 Now, that is no guarantee I coaldn't make that

12 guarantee, because I don't know what tomorrow will bring.

13 But these people that are in the low performance category, !

14 I said, were the ones that should worry. $

15 And I said,pIf you are not in the right
i

16 position, I said, I will help you get to whatever position -

17 that is. If, in fact, as an example, you are a mechanic |
18 and you should be an electrician, I will help you get over

19 there. Now, that is not an example of what -- a group
,

20 that works for me, but I would try to help people move

21 from spot to spot and so they could be successful.

22 If the company in the past, prior to Entergy
,

123 time. had put them in the wrong spot or they chose to be ; ;
'

f

24 in a wrong spot, I would help them move. And I only had a' |

25 few takers. Only a few people came to me and said, Hey, I
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!I think I would like to reve. And everybody that has talked
P

2| to me, we_have moved them.
l j

3 So bottom line, what I was trying to do at
,i

this meeting is tell p.ap'e where we were going,4
told them

5 what I thought our contribution or our part of the picture
6 would be, and a reaffirmation that high performance would

i*

.
7 probably be the type of individuals that we would be i

t

!
8 looking for down the road. !

'
t

9 These kind of s.atements, I guess, kind of
!
:10 imply that -- I don't 1nc.i -- Entergy or EOI going to get !

11 people, I mean, it kind of looks like there is an '

12 adversariel kind of relationship. That is not the way !

i

13 Entergy would deal with things. And I say Entergy,
t

14 because I am part of that. !
*
,

*

15 That is not the way we would do business. We

,

!
.

I16 be.'ieve we have to have a collective team agreement with - $

17 all employees, and they all have to be on board. It t.

18 wouldn't be smart for a manager to do something like this. '

'
19 Sc I just -- I can't s

remember saying anything like that. I
!20 1 don't think I would say anything like that. There '

21 really would be no benefit for me to throw a shock into i

4

t

22 perple. i

i
'

}23
My in!ormat.on was really to say: Hey, wher" !

24 are we going? And I ctuid point cut to you: I dic the
25 same thing here not more than maybe a month ago, did the >

l
'
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1
samm thing; told people, Okay, now we are six months down|

|

2 the road from where -- from the beginning of the year;
3 here is what has happened; here is where we are going.!

j!
4

iIn fact, nterestingly enough, nobody knew '

)
5 that

we had met our goal en people, and nobody knew it
6 because they didn't know that

we were still downsizing,
7 because they didn't feel it, was the point.

In other
!8 words, didn't fire, didn't

go to somebody and say, Well,
9 you no longer have a job. That wasn't the way we did it.

10 So we did 4 through attrition, and that is
11

the way -- I have told people that is the way we are going
j

12 to do, so --

\13
MR. ARMENTA: At this time, I do not have any |

14
more questions regarding our purpose in reference to Mr. i

'

15 Malik. I understand Mr. Boal has some question or
16 questions, not relative specifically to the Malik
17 investigation.

18 But for the purpose of this transcript and the
19 record, we will close this portion of the interview
20 regarding Mr. Malik. And before we do, on record, I would
21

like to give you the oppertunity to disclose or say
22 anything else that you would like to add to this
23 interview. i

I 24 I

THE WITNESS: 'le s . ! would like to go back to
25 prcbaoly the opening discussions related to Mr. Malik and

||
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1 subjectiva verous objective evidanco and just kind of go

2 through. I made some quick notes as to some things that I

3 thought of and tell you hcw I got data and what I did with

i

4 it.
,

i

5 But first I wanted to start with -- I think ,

i

6 both of you understand the ranking process, and the

7 ranking process, if you look at a tic-tac-toe chart I--

i

8 want to make sure it is absolutely clear here. I just

9 quickly did this.

10 This, going tF's way is perforrance, low to
,e

11 high performance, and then going this way is from low

12 potential to high potential. The issue when --

13 MR. ARMENTA: For benefit of the record, Mr.

14 Fisicaro has drawn on a piece of paper a block with the
|

15 nine different cells in that block that was used in the !

16 ranking process, and on one side indicating the

17 performance, the high per'ormance. the low performance and

18 the potential en the other top of the block is from left
,

I

i

19 to right, from high to low potential. Go ahead. )

20 THE WITNESS: Thank you. So the only point in ,
!

21 question here from moving a person from a block 7 to a 9,

22 the person is a low performer, period. Period. There is

23 no ifs, ands, or buts. low performance. T'* only thing in
|

24 questien when ycu do tnis is their potential, and

25, pctential is really Iceked at in terms of, Can this pers
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1 move to another level of the organization, move up in the

2 company. That is the issue on potential.

3 So if you lcok at the case where Mr. Malik

4 went from a 7 to a 9, it only relates to his potential.

5 That is the only thing. His performance was -- by his

6 supervisor, was 7, which is low; by the final ranking,
7 which is 9, still low performance. So bottom line, he is

8 a low performer.

9 If you remember, we talked about the ranking

10 process in general terms. The ranking process was -- when

11 we did this final meeting, the purpose of that meeting was
12 all the departments that work for me, which would be the

13 manager level people tere to ecme together and look at all

14 of the people collectively, and when they do that and you
15 know it is a forced ranking, it was to look at people and
16 how they matched up, and the job was at that time to make

17 sure that there was alignment between all people.

is So in other words, we had to start and get 10

19 percent to be in the block 9, but we were also required to

20 put 33 percent in the different tiers, and so that was

21 also part of the effort. Some people have referred to

22 that kind of thing like a bell-shaped curve regarding
!23 pe*'ormance. You have some low performers, some high
;

24 performers and some medium performers. We set targets as

25 te -- we, the ccmpany, set targets. That is how many
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I people had to be in that general area.
6

i So we were coming together to look at all i

3 that, and when we locked at all that, the questions on the
4 table were to match peers up. And that is what we did in '

5 this case. We matched them up with -- in this case, it
,

6 was Mike Malik with peers, and the question was: Did he
;7 better fit in this area or did he better fit in this area?

8 .tnd I talked a little bit about Joe Leavines
9 and whether -- and I think you used the word " prompted "

,

10 I put it in terms of wh: : gcass I thought was a

11 question, data, his choice, his decision, and whatever
12 that decision was, I would have supported it. If it was,

13 Oh , no, it is not a 7; it is a 9. Or, No, it is not a 7;

14 looking at everybody else, it is a 5, then I would have I
1

15 went with that. I

16 But not only did he have to convince himself;
17 he had to convince me, a." he had to convince his peers,
15 so it was a collective effort, everybody coming together
19 to look at all the -- at this point, was all the

20 supervisors and see how they lined up, and did they -- in
21 his case, is he a 7, is he a 9, or where does he fit, so

1

22 that is the bottom line, as to what that meeting was.
23 I wanted to talk for a second about this,

24 sub ective versus ob ective. : believe there is objective ,3
i

25 evidence, and I believe that from terms of looking at the
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perforr.ance appraisal, talking to Joe.1

2 I have my own data points that I get, and I $
3 get from two sources. Cne is Joe Leavines just provides

data to me as well as other people that work for me on4

.

5 performance of people.

6 And Joe would tell me things like his concern
j

7 with Mike was that he, from an administrative point of
,

,

8 view, probably did okay in terms of getting time sheets
9 turned in, getting this turned in.

i

10 But as it r-7sted *.o the program, the

11 . corrective action program, what was he bringing to the
12 table that would require improvements, that things such
13 as, Sh:uld we do this or should we do that to improve the l

1

14 program, very little change came from Mike. And most all
,

l15 the change was directed from the top.
16

The other issue that Joe would tell me would
17 be -- he would frequently -- when we have meetings, these
18

CR0 meetings and also what we called our CARB meetings, he
19 is required to report on backlog, on different things, to
20 make sure that he could keep -- and I call it management

|

21 focused on what are the problems happening.
22 And I will give you a specific example. This

23 is a data point I had and a data point that Joe Leavines
24 has as well. I had askea Jce several times: We need to

i

25 get into a routine on reporting of condition reports on

NEAL R. GROSS
[

COL AT AESC ATE AS Asr raANSCAi6E AS
!|

J23 A-ON A aNr AVENUE N W.t : .s uv s ss-, ..w u ms .:co 2. n m



. - .. -__-- . - . . - . .. - ..- . -_. . - . . - . . . - - . - - .

! 45
I what is outstanding, what is in the backlog, what is the

,

significance of it being in the backlog, what do we need2

!
3 to do to work it off, and that kind of thing. !

'

4 That informa* ion never -- you would expect a
,

L
5 supervisor that has an area they are responsible for would '

!
,

!

.
6 be to keep management informed of what is going on in

|

7 their crea. It wasn't until those questions were asked,
8 in fact, repeatedly asked: When are we going to talk

'

9 about this? '

f :

| 10 And I will rive ?t one specific example. We
t
'

11 have what is called CARBs, significant CRs, we do in terms
>

12 of we have a senior management team that sits down and
i

t '3 reviews root cause and corrective actions. What
; 14 happened -- at a variety of meetings, I would ask: What

.

| '

I
'

15 is the status of our backleg? What is the status of our
'

16 backlog? And we finally -- the management team finally
i

!
17 got a picture. And it is what I thought happened.

.

,

18 We had gone f"em -- I don't remember exactly
19 what the number was, but up to a number that was like

120 65 -- 60 to 65, somewhere in that number, significant
'
:21 conditions that had not been reviewed by that management j
i

22 team. And when we saw that, everybody was alarmed.

23 alarmed because it wasn't something being generated
24 through the normal course cf business, reporting on your

i25 status, reporting on this. It was kind of like everythin:
!
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1 was'okav.

t

2,

Well, then we almost had to direct Mike to '

3 take action to go cause a schedule to be made that i

shows ;

4 how we would work these off. Now, at a periodic basis, we i
'

|
t 5

do get those in a management meeting, in a CRG or a CARB,
,

6 as to what the outstanding items are. In fact, now we are
i
'

7
reporting on the other pieces, the backlogs are rising or

.

18
they are falling or what is happening, repeat occurrences, I

9 analysis of data. We are starting to get that now, but it
10 is not because Mike said 1 vant to do this to do,this.
11 It is because either Joe or myself has specifically told
12 him: Here is what has to be done.

i
3 And my expectation of a supervisor is:1

You
14

have a program, and your program, you are responsible to
15

make sure it is working, it has got the right visibility.
16 You -- everything that you have got in the program is

being worked off in accordance with some schedule or plan,
17

la and that you periodically brief management. This did not
19 happen.

20
So I would get data points as I would go to

,

21 these meetings, and I would -- where is it? Where is it? |
\22 Why aren't we doing that? And so to me, that is a

23 specific example of an expectation. A supervisor should

24
have his program under centrol and enough visibility where

25 backlogs wouldn't grew without people knowing about it and
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i having some, corrective action to fix it. So that is a ;

.

i

2 ' specific example. ;
'

3 I think you can look in the record, and I
4 would attend these CARE reetings myself, and this is the

,

5 second: data point. I would attend these CARB meetings
6 myself, and if you remember our process, our process --
7 Mike has eight people in his organization; that is'to

review their corrective actions and root cause, to make8

9 sure'they are appropriate.

10 He has cot some very talented and qualified
11 people with sufficient operational background and licenses
12 to review those and say, Yes, that is the right root

|

13 cause, and, yes, that is the right corrective actions to
14 solve the problem.

15 And we have asked Mike to monitor that. Don't

16 waste management's time to bring an issue up to the -- at H

!
17 the CARB if, in fact, it is not the right root cause and |

i

i

18| the right corrective action, so there is a responsibility
19 he has to -- his department has to review them. He has to

20 make sure that they are right, make sure that if he has
21 got to pull the plug -- pull the plug meaning, I am not
22 going to schedule that for the meeting, because it is not
23 good enough -- then he s to do that.

I24 " There is a tariety of occurrences where we
i

t

25 wculd.go to these meetings, and that would not be the

|.
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1 case. We either had to table ~the issue. The management

2 team said, That isn't ;he-right-root cause or this is not

3 the right ccrrective acticn; it won't fix it.
j
i

4 So-as a rasponsible supervisor, the
;.

5 expectation was, Don't let it happen that way;' train your i

6 people; do what you need to do to get them to a level. In

7 fact, what has happened is our corrective action people !
,

8 are independently doing the root cause and' corrective
i

9 action, along with the others, so it is a collective l
1

1

10 effort.

11 But it'is almost like an independent check,
12 and when we come and get all these managers together to

13 review it, it is a waste of time, when we say, That is not
i

14l the right thing.

15 So those -- : make a general comment, but if

16 I I would have to go back and look at the specific CRs--

17 that we pulled, but I can remember doing that repeatedly.
16 Ncw, after we have had some experience here, in time

19 things are better now. We don't pull the plug on so many.
20 But the questien -- and this is where the

21 sub]ective-objective stuff comes in. To me, the objective

22 evidence here is that Mike was to bring that to the table,
23 did not bring it to the table, and now a reaffirmation and ;

i ,

I;4 h --- - ed ef forts with him, it is better now. So that is
'

!.
I

i25|ancther specific example.
6
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1 All the examples that I have, I feed back
2 through Joe Leavines, and ! tell him in most cases -- some
3 of it is, Hey, this is my impression that went on; this is
4 data that I got. Some I H.on't know if it is right, wrong,
5 or indifferent. It is just observations I made, and I

| 6 feed that back to him.
*,

7 In these cases, these are, I guess, in my
8 case, pretty clear examples where he would -- did not do
9 something that I would expect him as a supervisor to do.

When I ccnfronted Joe on these specific examples, he also10

11 agreed, and he also had the same data points.
12 So -- and I could probably talk longer about
13 other examples, but to me, I get my data two different
14 ways: one, feedback from Joe Leavines on performance of

Mike and also through my own observation or data points,15

16 -and that is through meetings and discussions.

17 *Let me just think here a second.

18 (Pause.)

19 THE WITNESS. I think that is it.

20 MR. ARMENTA: Okay. This will conclude the I

21 interview. I don't have any further questions. I think

22 that we have given Mr. Fisicaro the opportunity to not
23 enly answer, but to cc e back and as an overview, overall

i

24 perspective, as to the Opening discussion of this
{

25 interview.
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1 It is approximately 12:30 p.m., and this will

2 conclude'this portion of this interview.

3 Dennis, do you have anything else?

4 Mr. Levanway?-

5 MR. LEVANWAY: Yes. I do want to ask follow-
6 up two questions if I could.

7 BY MR. LEVANWAY:

8 Q Mr. Fisicaro, just so that, I guess, the

9 record is clear as to what you were explaining with

10 that -- when you drew the " rid up, the initial questions
11 to you by Mr. Armenta sort of took as a premise that Mr.

12 Malik's direct supervisor, Joe Leavines, initially ranked
13 him a 7 when he came into this meeting, and that as a

14 result of the ranking meeting, he then ended up a 9, and

15 the question was put to you: What can you tell us or add
|

16 te what we have already discussed about his performance
|

17 that made him go -- that would signify a difference
1

8 between a feeling that he is a 7 versus a 9? I.

19 A Correct.

20 0 And what you have shown us with this grid is

21 that everyone is ranked into a top, middle, or bottom :
i

22 third on both performance and potential. And both Mr.

23 Ma.ik's direct supervisor, Zoe Leavines, when.by ranking

24 him a 7, he is ranking nim in the bottom third as a

25 performer, is he not?
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1 A That is correct.
1 i2 Q All right. And so when someone is ranked a 9, !

they are still in the bottem third as a performer.3

4 A That is corre-~.. ?

,

5 Q All right. And the only difference between a
,

f

6 7 and a 9 being whether they are in the middle third in '

7 :terms vf potential or the bottom third in terr.c of '

a potential.
1

I

9 A That is correct. '

10 0 And are the 'inds of things that you have !

11 talked about today in terms of Mr. Malik's inability to

shepherd these CARB meetings as you would expect him to or
|

12

12 . a superviser tp, are those the kinds of things that would
i

influence your determination as to whether he is in the14

15 middle or the bottom third on potential?
|

16 A Correct.

17 MR. LEVANWAY: That is all I have,

18 MR. ARMENTA: This will now conclude this
19 portion of this interview.

20 (Whereupon, at 12:30 p.m., the interview in
1

21 the above-entitled matter was concluded.) !

22 |

6

23 ;

1

24

.s at
--

! )
l'
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