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AVAILABILITY NOTICE

Availability of Reference Materials Cited in NRC Pubhcations

Most documents cited in NRC publications will be available from one of the following
sources:

1. The NRC Pubiic Document Room, 2120 L Street, NW., Lower Level, Washington, DC
20555

2. The Superintendent of Documents, U.S. Government Printing Office, P.O. Box 37082.
Washington, DC 20013-7082

3. The National Technical Information Service, Springfield, VA 22161

Although the listing that follows represents the majority of documents cited in NRC pubhca-
tions, it is not intended to be exhaustive.

Referenced documents available for inspection and copying for a fee from the NRC Public
Document Room include NRC correspondence and internal NRC memoranda: NRC bulletins,
circulars, information notices, inspection and investigation notices; licensee event reports:
vendor reports and correspondence: Commission papers; and appbcant and 14censee docu-
ments and correspondence.

The following documents in the NUREG series are available for purchase from the GDO Sales
Program: formal NRC staff and contractor reports, NRC-sponsored conference proceed-
ings, international agreement reports, grant oubhcotions, and NRC booklets and brochures.
Also available are regulatory guides, b'RC regulations in the Code of Federa! Regulaflons,
and Nuclear Regulatory Commission Issuancos.

Documents avai|able from the National Technical information Service include NUREG-series
reports and technical reports prepared by other Federal agenciet 9nd reports prepared by
the Atomic Energy Commission, forerunner agency to the Nucts.: legulatory Commission.

Documents available from pubhc and special technical horaries include all open 1:terature
items, such as books, journal articles, and transactions. Federal Register notices, Federal
and State legislation, and congressional reports can usually be obtained from these
libraries.

Documents such as theses, dissertations, foreign reports and translations, and non-NRC
conference proceedings are available for purchase from the organization sponsonng the
publication cited.

Single copies of NRC draft reports are available free, to the extent of supply, upon wntten
request to the Office of Administration, Distribution and Mail Services Section, U.S. Nuclear '

Regulatory Commission, Washington, DC 20555.

Copies of industry codes and standards used in a substantive manner in the NRC regulatory
process are maintained at the NRC Library, 7920 Norio!k Avenue, Bethesda, Maryland, for
use by the public. Codes and standards are usually copyrighted and may be purchased
from the onginating organization or, if they are American National Standards, trom the
American National Standards Institute,1430 Broadway, New York, NY 10018.
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UNITED STATES NUCLEAR REGULATORY COMilSS10N

STAFF PRACTICE AND PROCEDURE DIGEST

(The April, 1992 Update includes Commission, Appeal
Board,' and Licensing Board Decisions issued from

July 1, 1972 through June 30, 1991.)

NOTE TO USERS

On June 27, 1991, the Commission completed final rulemaking which involved -

major. changes in the structure and procedures of the Commission's adjudicatory
hearing system. -In light of its decision to abolish the Atomic Safety and
Licensing Appeal Panel, the Commission issued a final rule which provides for
direct discretionary appellate review by the Commission of all appeals (and
other , appellate and related matters) from initial decisions of presiding '

officers in all formal and informal adjudicatory proceedings. 56 Fed. Rec.
29403 (June 27,-1991).

Effective July 29, 1991, a petition for review of an initial adjudicatory
decision must be filed with the Commission, whici, will exercise its discretionO whether to take review of the initial decision.

All matters pending before the Appeal Boards on June 27, 1991 will be decided
by the Appeal Boards under the regulations in effect prior to October 24, 1990.

Initial adjudicatory decisions issued prior to the July 29, 1991 effective date
. of the final rule will be reviewed by the Commission, acting in place of the

Appeal Boards, under the regulations in effect prior to October 24, 1990.

In the notice of pro' posed rulemaking, the Commission stated that it "does not
intend to abrogate the existing body of appeal board case law and begin writing
on a clean slate," .55 Fed. Reo. 42947 (October 24, 1990). Existing appeal
board precedent, to the extent. it is consistent with any future changes in the
Rules of Practice, "may still be cited and relied upoa, and will be modified
only on a case-by-case basis as issues arise...." Id.
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PREFACE _ !

. . |

'This Revision 2 of the sixth edition of the NRC-Staff Practice'and Procedure i

Digest contains a digest of a number of Commission, Atomic-Safety and Licensing i

Appeal Board, and Atomic Safety and Licensing Board decisions issued during the
period from July 1,1972 to June 30, 1991 interpreting the NRC's Rules of

'Practice in 10 CFR Part 2. This Revision 2 replaces in part earlier editions
and revisions and includes appropriate changes reflecting the amendments to the
Rules of Practice effective through June 30, 1991.

The Practice and Procedure Digest ~was originally prepared by attorneys in the
NRC's Office of the Executive Legal Director (now, Office of the General.

Counsel) as an internal research tool. Because'of its proven usefulness to
those attorneys, it was decided that it might also prove useful to members of
the public. Accordingly, the decision was made to publish the Digest and
subsequent editions thereof. This edition of the Digest was prepared by
attorneys from Aspen Systems Corporation pursuant to Contract number 18-91-336.

Persons using this Digest are placed on notice that it may not be used as an
_

authoritative citation in support of any position before the Commission or any
of its adjudicatory tribunals. _ Persons using this Digest are also placed on
notice that it is intended for use only as an initial research tool, that it
may, and likely does, contain errors, includi_ng errors in analysis and
interpretation of decisions, and that the user should not rely on the Digest
analyses and interpretations but must read, analyze and roly on the user's own
analysis of the actual Commission, Appeal Board and Licensing Board decisions
cited. Further, neither the United States, the Nuclear Regulatory Commission,
Aspen Systems Corporation, nor any of their employees makes any expressed or
implied warranty or assumes liability or responsibility for the accuracy,
completeness or.usefulness of any material presented in the Digest.

The Digest is roughly structured in accordance with the. chronological sequer.ce
of the nuclear facility 1icensing process as set forth in Appendix A to 10 CFR
Part 2. Those decisions which did not fit into that structure are dealt with
in a section on "gtneral matters." Where appropriate, particular decisions are
indexed under more than one heading. Some topical headings contain no decision
citations or' discussion. It is anticipated that future updates to the Digest
will utilize these headings.

'

This edition of the Digest will be updated in the future. The updates will be
| prepared in-the form of replacement pages.

'We_ hope- that the Digest will_ prove to be as useful to the members of the public
-as it has been to the members of the Office of the General. Counsel. We would
appreciate from the users of the Digest any comments or suggestions which would
serve to improve its usefulness.

. Office of the General Counsel
| U.S. Nuclear Regulatory Commission

I iii

i
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2.9,4: ' Interest and Standing for Intervention Pre 41 *

2.9.4.1 Judicial Standing to Intervene
.

Pre 43-
_2.9.4.1.1 " Injury-in-Fact" and " Zone of Interest" Tests for

_ ,

Standing to Intervene- Pre 44
2.9.4.1.2 Standing of Organizations to Intervene Pre 52 -

2.9.4.1.3 Standing to Intervene in Export Licensing Cases Pre 57
2.9.4.1.4 Standing to Intervene in Specific Factual Situations Pre 59
2.9.4.2 Discretionary Intervention Pre 62

;

2.9.5 Contentions'of Intervenors Pre 64 '

-2 9.5.1 Pleading Requirements ~for Contentions Pre 70
2.9.5.2 Requirement of Oath-from Intervenors Pre 76
2.9,5.3- Requirement of Contentions for ' Purposes of Admitting

Petitioner as a Party Pre 76
2.9.5.4 Material Used in Support of Contentions Pre 78
2.9.5.5- Timeliness of Submission 'f Contentions Pre 78
2.9.5.6 Contentions Challenging Regulations Pre 90
2.9.5.7- Contentions Involving Generic Issues Pre 92-

-2.9.5.8 Contentions Challenging Absent or Incomplete Documents Pre 94 '
-

2 9.5.9 Contentions re Adequacy'of Security Plan Pre 95
2.9.5.10 Defective Contentions Pre 95
2.9.5.11_ 01scovery to Frame Contentions Pre 96-
2.9.5.12 Stipulations on Contentions (Reserved) Pre 96-

O 2.9.5.13 Appeals of Rulings on Contentions Pre 96

2.9.6- Conditions on Grants of Intervention Pre 97
2.9.7 Appeals of Rulings on Intervention Pre 97;

,

2.9.7.1 Standards for Reversal of Rulings on Intervention Pre 100

2;9.8 -Reinstatement of Intervenor After Withdrawal Pre 100
= 2. 9. 9_- Rights.of Intervenors at Hearing Pre 101-
2.9.9.1- Burden of Proof Pre 102
2.9.9.2 Presentation of Evidence Pre 103
2.9.9.2.1 Affirmative Presentation by Intervenor/ Participants Pre 103-
2.9.9.2.2 Consolidation of Intervenor Presentations Pre 103
2.9.9.3 Cross-Examination by.Intervenors Pre'104,
2.9.9.4 Intervenor's Right to File Proposed findings Pre 104

'

Attendance at/ Participation in Prehearing-2.9.9.5;.
Conferences / Hearings- Pre 105

2.9.9.6 Pleadings and Documents of Intervenors Pre 106

2,9.10 Cost'of-Intervention . Pre 106-

-

: 2. 9.10.- l Financial Assistance to Intervenors Pre 106
2.9.10.2- Intervenors' Witnesses Pre 108

~2.9.11. : Appeals by Intervenors Pre 108,

n 12.9.12 Intervention in Remanded Proceedings Pre 109

LO
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2.10.1.1 Requirements for Limited Appearance Pre 109
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2.11.2.2 Scope of Discovery Pre 120
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-
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2.11.2.6 Work Product Pre 134
2.11.2.7 Updating Discovery Responses Pre 134
2.11.2.8 Interrogatories Pre 135

2.11.3 Discovery Against the Staff Pre 136
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2.11.5 Compelling Discovery Pre 139
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2.11.5.2 Sanctioris for Failure to Comply with Discovery Orders Pre 142

2.11.6 Appeals of Discovery Rulings Pre 145
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3.0 HEARINGS H1
,

3.1 Licensina Board H1
3.1.1 General Role of Licensing Board H

3.1.2 Powers / Duties of Licensing Board H3
3.1.2.1 Scope of Jurisdiction of Licensing Board H4
3.1.2.1.1 Authority in Construction Permit Proceedings Distinguished
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3.1.2.4 Expedited Proceedings; Timing of Rulings H 20
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3.1.2.6 Licensing Board's Relationship with Other Agencies H 26
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3.1.3 Quorum Requirements for Licensing Board Hearing H 32
3.1.4 Disqualification of a Licensing Board Member H 33
3.1.4.1 Motion to Disqualify Adjudicatory Board Member H 33
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3.1.4.3 Improperly Influencing an Aajudicatory Board Decision H 39

APRIL 1992 TABLE OF CONTENTS 4

_ _ _ _ _ _ _ _ - _ - _ - _ _ _ - _ _ _ - _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ - .



. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

5

b 3.1.5 Resignation of a Licensing Board Member H 39

3.2 Export Licensina Hearinal H 39
3.2.1 Scope of Expart Licensing Hearings H 39

3.3 liearino Schedulino Matters H 40
3.3.1 Scheduling of Hearings H 40
3.3.1.1 Public Interest Requirements re Hearing Schedule H 42
3.3.1.2 Convenience of Litigants re Hearing Schedule H 42
3.3.1.3 Adjourned Hearings (Reserved) H 42
3.3.2 Postponement of Hearings H 43
3.3.2.1 Factors Considered in Hearing Postponement H 43
3.3.2.2 Effect of Plant Deferral on Hearing Postponement H 43

~3.3.2.3 Sudden Absence of ASLB Member at Hearing H 44
3.3.2.4 Time Extensions for Case Preparation oefore Hearing H 44

3.3.3 Scheduling Disagreements Among Parties H 45
3.3.4 Appeals of Hearing Date Rulings H 45
3.3.5 Location of Hearing (Reserved) H 46
3.3.5.1 Public Interest Requirements re Hearing

Location (Reserved) H 46
3.3.5.2 Convenience of Litigants Affecting Hearing location H 46

3.3.6 Consolidation of Hearings and of Parties H 46
3.3.7 In Camera Hearings H 47

3.4 Issues for Hearina H 48
3.4.1 Intervenor's Contentions - Admissibility at Hearing H 50
3.4.2 Issues Not Raised by Parties H 52
3.4.3 Issues Not Addressed by a Party H 54
3.4.4 Separate Hearings on Special issues H 54
3.4.5 Construction Permit Extension Proceedings H 55
3.4.6 Export Licensing Proceedings Issues H 58

'
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Enaland Power Co. (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978).
$1e Offshore Power Systems (floating Nuclear Power Plants), ALAB-489,
8-NRC 194, 206-07 (1978),

it is up to the Staff to decide its priorities in th's review of
applications. Carolina Power & Liaht Co. (Shearon Harris Nuclear
Power Plant, Units 1, 2, 3 & 4), ALAB-581,11 NRC 23?, 238 (1980),
modified,-CL1-80-12, 11 NRC 514, 517 (1380). .However, where a
Licensing Board finds that the Staff cannot demonstri.te a reasonable
cause for its delay in submitting environmental statements, the Board .

may issue a ruling noting-the unjustified failure to meet a publica-
tion schedule and then proceed to hear other matters or suspend -

proceedings until the Staff files the necessary documents. The
Board, s_ga sconte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it would t

certify the matter to the Commission. Offshore Pcwer Systems- -

(Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 207 (1978).

One aspect of the NRC role in regulating nuclear pow'er plants is to
provide criteria forming the engineering baseline against which

. licensee system designs, including component specifications, are
judged for adequacy. It has not been the Staff's practice to certify
that any particular components are qualified for nuclear service,
but, rather, it independently reviews designs and analyses, qualifi-

O cation documentation and quality assurance programs of licensees to
determine adequacy. This review approach is consistent with the
NRC's responsibilities under the Ato.nic Energy Act of 1954, as
amended, and the Energy Reorganization Act-of 1974 (42 U.S.C. 5801 el
sea.). Petition for Emeraency and Remedial Action, CLI-78-6, 7 NRC
400, 426 (1978).

.

Pursuant to 10 CFR 9 50.47(a)(1), the NRC must find, prior to
the issuance of a license for the full-power. operation of a
nuclear power reactor, that the state of onsite and offsite-

emergency preparedness provides reasonable assurance that ade-
quate-protective measures can and will be taken in-the event of
;a-radiologitar emergency. Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit 1), LBP-32-68,16

.

.

NRC_741, 745 (1982); Consolidated Edison Co. of New York (Indian
' Point, Unit 2) and Power Authority of the State of New York

(Indian' Point, Unit 3), CL1-83-16, 17 NRC 1006, 1008 (1983);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-730, 17 NRC 1057, 1063-64 (1983);. Louisiana Power and

-liaht Co. (Waterford Steam Electric Station, Unit 3),-ALAB-732,
17 NRC 1076, 1094 n.22 (1983); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168, 172 (1983); Lona Island liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-85-12, 21 NRC 644, 651 (1985);
Philadelohia Electric Co. (Limerick Generating Station, Units

O 1 and 2), ALAB-836, 23 NRC 479, 506 (1986); Lona Island lichtina
\ Co. (Shoreham Nuclear Ptwer Station, Unit 1), CL1-86-13, 24 NRC

22, 29 (1986); Cleveland Electric illuminatina Co. (Perry NucNr
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Power Plant, Units 1 and 2), Cll-86-22, 24 NRC 685, 693-94 (1986),
aff'd sub nom, on other arounds, Ohio v. NRC, 814 F.2d 258 (6th Cir.
1987); Philadelohja Electric Co. (Limerick Generating Station Units
1 and 2), ALAB-857, 25 NRC 7, 12 (1987). In accordance with Section
50.47(a)(2), the Commission is to base its finding on a review of
FEMA's " findings and determinations as to whether State and local
emergency plans are adequate and capable of being implemented", and
on a review of the NRC Staff assessment of applicant's onsite
emergency plans. Zimmer, supra, 16 NRC at 745-46; Louisjana Pow 2r
and liaht Co. (Waterfor/ Steam Electric Station, Unit 3), ALAB-732,
17 NRC 1076, 1094 n.Y. (1983); Qetroit Edison Cq (Enrico fermi
Atomic Power Plant, Unit 2), ALAB-730,17 NRC 1057,1063-64 (1983);
iln). ion Electric Co. (Callaway Plant, Unit 1), ALAB-754, 18 NRC 1333,
1334-1335 (1983), affirmino, LBP-83-71, 18 NRC 1105 (1983); Lengn
Jsland Lightina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
85-12, 21 NRC 644, 652 (1985); Cleveland Electric _llluminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), CL1-86-22, 24 NRC 685,
693 (1986), aff'd sub nom. on other arounds, Ohio v. NRC, 814 F.2d
258 (6th Cir. 1987). However, 10 CFR 9 50.47(a)(2) does not mandate
that a Board's finding on the adequacy of an emergency plan most be
based on a review of FEMA findings an< ieterminations. Since 10 CFR
S 50.47(a)(2) also provides that any c'1er information available to
FEMA may be considered in assessing the adequacy of an emergency
plan, a Board may rely on such evidence, properly admitted into the
hearing record, when FEMA findings and determinations are not
available. Lona Island Lichtinq Co (Shorenam Nuclear Power Station,_m
Unit 1), ALA8-905, 28 NRC 515, 531-32 (1988). In any NRC licensing
proceeding, a FEMA finding will constitute a rebuttable presumption
on a question of the adequacy of an emergency plan. Limme r , 1s ,
16 NRC at 746; Southern California Edison Co (San Onofre Nuclearm
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 378 (1983),
citing,10 CFR S 50.47(a)(2); Lona Island lightina Co. (Shoreham

j Nuclear Power Station, Unit 1), L8P-85-12, 21 NRC 644, 655 (1785);
j Carolina Power and Light Co. and North Carolina Eastern Municipal

P_ower Acenn (Shearon Harris Nuclear Power Plant), LBP-85-49, 22 NRC,

( 899, 910 (1985); Carolina Power and light Co. and North Carolina
| Eastern Municipal Power Agency (Shearon ilarris Nuclear Power Plant),

L8P-86-ll, 23 NRC 294, 365 (1986); Miladelphia Electric Cq.t

(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
499 (1986); Phnade4@ia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-845, 24 NRC 220, 239 (1986); Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-88-32, 28 NRC
667, 714 (1988), aff'd in Dart and rev'd in part on other arounds,
ALAB-924, 30 NRC 331 (1989); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-89-32, 30 NRC 375, 397, 624
(1989), rev'd in part on other arounds and remande TLAB-937, 32
NRC 135 (1990), aff'd in cart and rev'd in part un @ er arounds,'

ALAB-941, 32 NRC 337 (1990), and aff'd on other grounds, ALAB-947, 33
NRC 299 (1991). Efte. .Long Islan LL M tina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 139 n.38 (1987); Public
S_qrv ece Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
924, 30 NRC 331, 360 (1989). The presumptive validity of FEMA
findings does not depend upon the presentation of testimony by FEMA
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witnesses. Public Service Co. of New Hitmoshire (Seabrook Station,s

Units I and 2), LBP-89-32, 30 NRC 375, 437 (1989), rev'd in part on
other arounds and remanded, ALAB-937, 32 NRC 135 (1990), aff'd ID
part and rev'd in part on other artyndi, ALAB-941, 32 NRC 337 (1990),
and aff'd on other arounds, ALAB-947, 33 NRC 299 (1991).'

A Staff review of an application is an aid to the Commission in
determining if a hearing is needed in the public interest, Without
the Staff's expert judgment the Commission probably cannot reach an
informed judgment on the need for a hearing in the public interest.
Carolina Power & licht Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233, 235 (1980), ndified,
CL1-80-12, 11 NRC 514 (1980). .

In an operating license proceeding (with the exception of certain
HEPA issues), the applicant's license application is in issue, not
tne adequacy of the Staff's review of the application. An intervenor
is thus free to challenge directly an unresolved generic safety issue
by filing a proper contention, but it may nM proceed on the basis of
allegations that the Staff has somehow failes in its performance.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983), review denied,
CLI-83-32, 18 NRC 1309 (1983).

1.9 WJthdrawal of Acolication for License /Peruit

An applicant may withdraw its application without prejudice unless
there is legal harm to the intervenors or the public. Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-81, 16 NRC 1128, e

1134 (1982), citina, LeComote v. Mr. Chio. Inc., 528 F,2d 601, 604
(5th Cir. 1976).

The filing of an application to construct a nuclear power plant is -

wholly voluntary. The decision to withdraw an application is a
business judgment. The law on withdrawal does not require a
determination of whether the decision is sound. Pacific Gas ___and
Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, _17 NRC
45, 51 (1983).

The right to a voluntary dismissal without prejudice is not absolute.
Perkins, supra, 16 NRC at 1135, citina, LeComote, suora, 528 F.2d at
604.

Where 'the-defendant has prevailed or is about to prevail, an un-
conditional withdrawal cannot be approved. Perkins, suora, 16 NRC at
1135, citina, 9 Wright and Hiller Federal Practice ad Procedure,
Civil, Section 2364 (1971).,

10 CFR S 2.107(a) provides, in part, that:

(t)he Commission...may, on receiving a request for
withdrawal of an application, den; the application

N or dismiss it with prejudict W thdrawal of an
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application after * ie issuance of a notice of hearing
shall be on such arms as the presiding officer may
prescribe.

Egg Dairvland Power t.upperative (Lacrosse Boiling Water Reactor),
LBP-88-15, 27 NRC 576, 581 (1988).

|

The terms prescribed at the time of withdrawal must bear a rational |
relationship to the conduct and legal harm at w; itch they are aimed. ,

The record must support any findings concerning the conduct and harm |
in question. Perkins, Luga,16 NRC at 1134, citing, LeQLmpte v. Mr.
Chip. Ir1L, 528 F.2d 601, 604 (5th Cir.1976); 5 Moore's Federal
Pract ke 41.05(1) at 41-58.

The Board may attach reasonable conditions on a withdrawal without
prejudice to protect intervenors and the public from legal harm.
Perkins, supra, 16 NRC at 1134, citing, (qCompte v. Mr Chig J nt ,
supra, 528 F.2d at 604.

A Licensing Board has no jurisdiction to impose conditfe w on
the withdrawal of an application for an operating licene
where the applicant has filed a motion to terminate the operating
license proceeding prior to the Board's issuance of a notice of
hearing on the application, hblic Service Co. of Indjanu nJ

_

Wabash Valley Power Association (Marble Hill Nuclear Generating
Stat Mn, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986),
citina, 10 CFR f 2.107(a). A notice of hearing is only issued
af?er a Board considers any requests for hearing and intervention
petitions which may have been submitted, and makes a determination
that a hearing is warranted. Thus, the noticc cf receipt of an
application for an operating license, notice of proposed action, and
notice of opportunity for hearing are not functionally the notice of
hearing referred to in 10 CFR s 2,107(a), Marble Hill .sm, 24 NRC
at 723-24.

Intervenors have standing to seek a dismissal with prejudice or to
seek conditions on a dismissal without prejudice to the exact extent
that they may be exposed to legal harm by a dismissal. Perkins,
supra, 16 NRC at 1137.

The possibility of another heering, standing alone, does not justify
either a dismissal with prejudice or conditions on a withdrawal
without prejudice. That kind of harm, the possibilitj of future
litigation with its expenses and uncertainties, is the consequence of
any dismissal without prejudice. It does not provide a basis for
departing from the usual rule that a dismissal should be without
prejudice. Duke Power Co. (Perkins Nuclear Station, Units 1, ?, and
3), LBP-82-81, 16 NRC IC8, 1135 (1982), citina, Jones v. SEC, 398
U.S. 1, 19 (1936); 5 Moore's Federal Practice 41.05(1) at 41-72 to
41-73 (2nd ed. 1981); Pacific Gas and Electric Co. (Stanislaus
haclear Project, Unit 1), LBP-83-2, 17 NRC 45, 50 (1983).
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in the circumstances of a. mandatory licensing proceeding, the fact
that the motion for withdrawal comes af ter most of the hearings
shcald not operate to bar a withdrawal without prejudice where the
applicant has prevailed or where there has been a nonsuit as to

'. particular issues, Perkins, inp_r.3, 16 NRC at 1136.

While Section 2.107 is phrased primarily in terms of requests for !

withdrawal of an application by an applicant, the Commission itself
has entertained such requests made by other parties to a construction
permit proceeding, Consumers Power Company (Quanicassee Plant, Units
1 & 2), CLI-74-29, 8 AEC 10 (1974), and has indicated that such a
request is normally to be directed to, and ruled upon by, the Atomic
Safety and Licensing Board presiding in the proceeding. Consumers
Power Company (QLanicassee Plant, Units 1 & 2), CLI-74-37, 8 AEC-627,
n.1 (1974). Thus, it appears that a Licensing Board has the
authority, under 10 CFR 6 2.107, to consider a motion to compel
withdrawal of an application filed by a party other than the
applicant.

With regard to design changes affecting an application, where there
is a fairly substantial change in design not reflected in the
application, the remedy is not summary judgment against the appli- '

cant, nor is withdrawal and subseruent refiling of the application
nacessarily required. Rather, cn amendment of the application is

-appropriate. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), LBP-74-36, 7 AEC 877 (1974).

Following a request to withdraw an applf ation the Board may dismiss '

the case _"without prejudice," signifying that no disposition on the
merits was made; or'"with prejuJice," suggesting otherwise. (10 CFR
9 2.107(a), 10 CFR s 2.721(d)). A dismissal with prejudice requires
some showing of harm to either a party-or the public interest in
general _ and requires careful consideration of the circumstances,
giving due regard to the legitimate interests of all parties. It is
well settled that the prospect of a second lawsuit or another
application does not provide the requisite quantum of legal harm to
warrant dismissal with prejudice. Puerto Ricollectric Power

'

.

-Authority (North-Coast-Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125,
-1132,--1135 (1981); Philadelohia Electric Co. (Fulton Generating-

Station, Units-1 and 2), ALAB-657, 14 NRC.967, 973, 978-979 (1981);
Duke-Power Co. (Perkins Nuclear Station,. Units-1, 2 and 3), LBP-82-
81, 16 NRC 1128, 1134-(1082), citi.n_g, Fed.R. Civ.P. 41(a)(1), (2);
Lecompte v. Mr. Chio inc,, 528 F.2d 601, 603 (5th Cir. 1976),
citing,_-5 Moore's Federal Practice, 41.05 (2d ed. 1981).

The Commission ha's the authority to condition the withdrawal of a
license application on-such terms as it thinks just (10 CFR S
2.107(a)). However, dismissal with prejudice is a severe sanction
which should be reserved for those unusual situations which involve
substantial prejudice to the opposing party or to the public interest
in general. Puerto Rico Electric _ Power Authority (North Coast
Nuclear-Plant, Unit 1), ALAB-662, 14 NRC 1125, 1132-1133 (1981);,
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Lincjnnati Gas and Elelt_ric Cq,_ (William H. Zimmer Nuclear Power
Station, Unit 1), LBP-84-33, 20 NRC 765, 767-768 (1984).

General allegations of harm to property values, unsupported by
affidavits or unrebutted pleadings, do not provice a basis for
dismissal of an application with prejudice. Ehjladelohial).ectric
Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43, 20 NRC
1333, 1337 (1984), citina, Puerto Rico Electric Power Authprj_ty
(North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133-34 ,

(1981), Philadelohia Electric Co. (Fulton Generating Station, Units 1
and 2), ALAB-657, 14 NRC 967, 979 (1981).

Allegations of psychological harm from the pendency of the appli-
cation, even if supported by the facts, do not warrant the dismissal
of an application with prejudice. Philadelphia flectrLq Co. (Fulton
Generating Station, Units 1 and 2), LBP-84-43, 20 NRC 1333,1337-1338
(1984), citina, Metropolit.gn Edijon Co. v. People Aqainst Nucleat
Energy, 103 S. Ct. 1556 (1983).

.

A Licensing Board has substantial leeway in defining the cir-
cum:tances in which an application may be withdrawn (10 CFR
9 2,107(a)), but the Board may not abuse this discretion by
acting in an arbitrary fashion. The withdrawal terms set by the
Board must bear a rational relationship to the conduct and legal
harm at which they are aimed. Fultgn, supra, 14 NRC at 974;
Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit 1),
LBP-83-2, 17 NRC 45, 49 (1983).

A Board may authorize the revocation of a Limited Work Authorization
and the withdrawal of an application without prejudice af ter
determining the adequacy of the applicant's site redress plan and
clarifying the responsibilities of the applicant and Staf f in the
event that an alternate use for the site is found before redress is
completed. United States Dept. of Enerov. Proj_ect Management Co. rpm
Tennessee Valley Authority (Clinch River Breeder Reactor Plant),
LBP-85-7, 21 NRC 507 (1985).

Where a motion for leave to withdraw a license application without
prejudice has been filed with both an Appeal Board and a licensing
Board, it is for the Licensing Board, if portions of the proceeding
remain before it, to pass upon the motion in the first instance. As
to whether withdrawal should be granted without prejudice, the Board
is to apply the guidance provided in Philadelphia Electrid
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC 967
(1981) and Puerto Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662,14 NRC 1125 (1981). DA e Power Co.k
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-668, 15 NRC 450,
451 (1982).

The applicant for a license bears the cost of Staff work performed
for its benefit, whether or not it withdraws its application prior to
fruition. Puerto Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), ALAB-662,14 NRC 1125,1137 (1981) . However, an
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applicant which withdrew its application prior to the November 6,
1981 issuance of revised regulations may not be billed for the costs
incurred by the Staff in reviewing the application. P_hil eielphja
Electric Cpa (fulton Generating Station, Units 1 and 2), LBP-84- 4
20 NRC 1333, 1338 (1984), citing, New England Power Co. v. NRC, 683
f.2d 12 (1st Cir. 1982).

Ordinarily parties are to bear their owa litigation expense. D.ph
Eg m _Co (Perkins Nuclear Station,'Jnits 1, 2 and 3), LBP-82-81, 16m
NRC 1128, 1139 (1982), rJ_tJn_g, Alveska Piceline Serv v. Wildernesi
SQL, 421 U.S. 240; 44 L.Ed.2d 141; 95 S. Ct. 1612 (1975).

A claim for litigation costs under the " private attorney general"
~

theory must have a statutory basis. Egrkins, typn , 16 NRC at 1139,
citing, Alveska Pineline, supra, 421 U.S. at 269.

Recovery of litigation costs by the prevailing party as an award
for winning a presumably completed law suit, must be distin-
guished from the practice of reimbursing litigation costs as a
condition on a dismissal without prejudice. The latter is not
an award for winning anything, but it is intended as compensation
to defendants who have been put to the trouble and expense to
prepare a defense only to have the plaintiff change his mind,
withdraw the c mplaint, but remain free to bring the action again.
Perkins, suora, 16 NRC at 1140.

The absence of specific authority does not prevent the Commission's
Boards from exercising reasonable authority necessary to carry out
their responsibilities, and a money condition is not necessarily
barred from consideration. Duke Power Co (Perkins Nuclear Station,m
Units 1, 2 and 3), LBP-82-81, 16 NRC 1128, 1140 (1982). Payment of
attorney's fees is not necessarily prohibited, as a matter of law, as (
a condition of withdrawal without prejudice of a construction permit
application. Perkins, s_upn , 16 NRC at 1141. Another Licensing
Board has noted, however, that the Commission is a body of limited
powers. Its enabling legislation has no provisions empowering it to
require the payment of a party's costs and expenses, nor do the
regulations promulgated by the Commission provide for such payments.
it has no equitable power it can exercise, as c,urts have. Pacific
Gas and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2,
17 NRC 45, 54 (1983).

If intervenors prevail on a need-for-power issue, there is no
entitlement to attorney's fees because as the prevailing party, they
received what they paid for and are barred from recovery. On the
other hand, if intervenors lose on the need-for-power issue, they may
not recover their attorney's fees because they will suffer no legal
harm in any filing of a new application. Pe r k i n s , Lup_r_g , 16 NRC at
1142.

Where an applicant abandons its construction of a nuclear facility
and requests that the construction permit proceeding be terminated
prior to resolution of issues raised on appeal from the initial
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6 1.10

decision authorizing construction, fundamental fairness dictates that
termination of the proceedings be accompanied by a vacatica of the
initial decision on the ground of mootness. Ro_th ntfr GAL and
Electric Corogrt.ation (Sterling Power Project, Nuclear Unit 1), ALAB-
596, 11 NRC 867, 869 (1980); United Stales DenLrtyfAt_pf_Enfrsyf

(Clinch River Breeder Reactor Plant), ALAB-755,18 NRC 1337,1338-
1339 (1983), vacatino, LBP-83-8, 17 NRC 158 (1983).

The antitrust information required to be filed under 10 CFR s 50.33a
is part of the permit application; therefore, any applicant who
wishes to withdraw after filing antitrust information, must comply
with the Commission's rule governing withdrawal of license applica-
tions (10 CFR E 2.107(a)), even if a hearing on the application had
not yet been schaduled. To instead file a Notice of Prematurity and
Advice of Withdrawal is an impermissible unilateral withdrawal, and
the filing will be treated as a formal request for withdrawal under
10 CFR 5 2.107(a). Pacific Ga Land Electric CO2 (Stanislaus Nuclear
Project, Unit 1). T' l-82-5,15 NRC 404, 405 (1982) .

1.10 Abandonment cf At .gation for Litsens_eM grmit.

When the applie.nt has abandoned any intention to build a facility,
it is within the Licensing Board's power to dismiss the construction
permit application. Puerto Rico Flectric Power Authorit.y (North
Coast Nuclear Plant, Unit 1), ALAB-605, 12 NRC 153, 154 (1980).

O

|

|

O
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S 2.9.3.3.2-

Regarding a Petition-to intervene, some weight may be attached
to the fact that lateness, though not justified, is not
extreme. It is permissible to consider the fact that a
petition was filed only two months late if the start of the
proceeding will not be substantially delayed. Puaet Sound
Power and licht Cot (Skagit/Hanford Nuclear Power Project,
Units 1 and 2), LBP-82-74, 16 NRC 981, 985 (1982), citina,
Duke Power Co. (Amendment to Materials License SNM - 1773 -
Transportation of Spent Fuel from Oconee Nuclear Station for
Storage at McGuire Nuclear Station), ALAB-528, 9 NRC 146, 150
(1979).

If the lateness of a Petition to intervene is not egregious, '

and will not cause substantial delay to the parties, those
considerations will outweigh the fact that the balance of the
five factors required under 10 CFR 5 2.714(a)(1) tips slightly
against the petitioner. Skaait/Hanford, lupr_a, 16 NRC at 985. >

The exclusion from a proceeding of persons or organizations
who have slept on their rights does not offend any public
policy favoring broad citizen involvement in nuclear licensing
adjudications. Assuming that such a policy finds footing in
Section 189a of the Atomic Energy Act of 1954, as amended, 42
U.S.C. s 2239(a), it must be viewcd in conjunction with the
equally important policy favoring the observance of estab-
lished time limits. Lona' Island Lichtina Co. (Shoreham3
Nuclear. Power Station, Unit 1), ALAB-743,18 NRC 387, 396 n.37
(1983).,

2.9.3.3.1 . Time for Filing Intervention Petitions,

Petitions to. intervene or requests for hearing must be filed
-

not later than-the time specified .in the notice for hearing or
as provided by the Commission, the presiding officer or tneo

Licensing Board designated to rule on petitions and/or
requests for hearing, or as provided in 10 CFR S 2.102(d)(3)
.(with regard to antitrust matters); Lona' Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC
-Il2c116-(1983).

A Licensing Board did not abuse its discretion in shortening
the time to file contentions where there were many inter-
venors. Houston Lichtina and Power Co. (Allens Creek Nuclear
Geaeit w i Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

i- 2.9.3.3.2' SWfLiency of Notice of Time Limits on Intervention

. Although the Appeal Board has stated that it would leave open
L the question as to whether Federal Reaister notice without
' -more is adequate to put a potential intervenor on notice for

filing intervention petitions, Pennsylvania Power and Licht'

Ch (Susquehanna Steam = Electric Station, Units 1 & 2), ALAB-,

148, 6 AEC 642,-643 n.2 (1973), the Board tacitly assumed that
|
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such notice was sufficient in Imgssee Vallt.y Auhpr_lly
(Browns ferry Nuclear Plant, Units 1 & 2), ALAB-341, 4 NRC 95
(1976) (claims by petitioner that there was a " press blackout"
and that he was unaware of Commission rules requiring timely
intervention will not ex use untimely petition for leave to
intervene).

2.9.3.3.3 Consideration of Untimely Petitions to intervene

Section 10 CFR 2.714(a) provides that nontimely petitions to
intervene or requests for hearing will not be considered
absent a determination that the petition or request should be
granted based upon a balancing of the following factors:

(1) good cause, if any, for failure to file on time:

(2) the availability of other means for protecting the
petitioner's interests;

(3) the extent to which petitioner's participation might
reasonably assist in developing a sound reco: .1;

(4) the extent to which tne petitioner's interest will be
represented by existing parties; and

(5) the extert to which petitioner's participation will
broaden the issues or dela) the proceeding.

,

Puaet Sound Power __and_ Light Co. (Ska9it/Hanford Nuclear Power
Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982);
Qatroit Edison Co (Enrico fermi Atomic Power Plant, Unit 2),u
LBP-82-96, 16 NRC 1408, 1429 (1982); Metropolitan Edison _Com
(Three Mile Island Nuclear Station, Unit 1), CLl-83-25, 18 NRC
327, 331 n.3 (ib l); Lona 1.sland Li.ghtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3
(1983), s".j|a,10 CFR 9 2.714(a)(1); Washinaton Public Ppwgr
Supp_LY_S.Ylhm (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
'!67,1170 n.3 (1983); Eanin_ERS and Eltc_tric r , (wolfo
t reek Generating Station, Unit 1), LBP-84-17,19 NRC 878, 883
(1984); General Eltttric q (GETR Vallecitos), LBP-84-54,
20 NR9 1637, 1643-1644 (1984); Boston Edison Co. (Pilgrim
Nuch :1 Power Station), LBP-85-24, 22 NRC 97, 98 n.3 (1985),
fL tirried, ALAB-815, 22 NRC 461 (1985); Phil.adelphia Eltc_tr_ts

(91 (Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC
273, 173 n.6 (1986); Texts Utilities Electric _C_g, (Comanche
Peak Steam Electric Station, Units 1 and 2), CLI-88-12, 28 NRC
605, 608-609 (1988), reconsid, deniec{ on oth3r aroun.d_1, CLI-

| 89-6, 29 NRC 348 (1989), af f'd sub nom. , [jlizens for f ai_r
'

Rtility R.goulatiortv. NRC, 898 f.2d 51 (5th Cir.1990);2

Florida Power and Light Co._ (Turkey Point Nuclear Generating
P1 ant, Units 3 and 4), LBP-90-5, 31 NRC 73, 76 (1990), aff'ci,
ALAB-950, 33 NRC 492, 495-96 (1991).
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i 2.9.3.3.3
- articulate show a contribution can be made in developing the,

record. Other parties having the same interest weigh against
allowing late intervention. Houston Lichtina and Power to, ,

(Allens Creek Nuclear Generating Station, Unit 1), ALAB-582, '

11 NRC 239, 241 (1980).
,

The first factor of those specified in 10 CFR $ 2.714(a) ,

is whether there exists " good cause, if any, for the ;

failure to file on time " Cincinnati Gas and Ele _cith
(nmPl0Y (William H. Zimmer Nuclear Power Station).
ALAB-595, 11 NRC 860, 862 (1980), in considering the i

" good cause" f actor, the Appeal Board pointed out that a
' strong excuse for lateness will attenuate the showing

necessary on the other factors of 10 CFR $ 2.714 It

added that the 1978 amendment of the language of i 2.714,
far-from altering this substantive principle, regarding
excuse for lateness, merely codified it. h9c_t_S.QMud ,

Power & Liaht Comlutny (Skagit Nuclear Power Project,
Units 1 and 2), ALAB-523, 9 NRC 58, 63 (1979). S.p.g_jLhg
Florida Power and Licht CL (St. Lucie Nuclear Power Plant,

' Unit No. 2), ALAB-420, 6 NRC 8, 22 (1977), Af_fitend,CL1-78-
12, 7 NRC 939 (1978).

t

The burden of showing good cause is on the late petitioner,
p Detroit Edison CL (Enrico fermi Atomic Power Plant, Unit 2),

LBP-82-96, 16 NRC 1408,_1432 (1982).

The Appeal Board has held that whether there is " good cause"
for a late filing depends entirely upon the substantiality of
the reasons assigned for not having filed at an earlier date.
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 887 n.5 (1981).

Although a concrete definition as to what constitutes " good
cause" has not been established, certain excuses for delay
have been held to be insufficient to justify late filing, for
example, in Boston Edison (A (Pilgrim Nuclear Power Station,
Unit 2), LBP-74-63, 8 AEC 330 (1974), Af_f'd, ALAB-238, 8 AEC
656 (1974), it was held that neither the fact that the
corporate citizens' group seeking to intervene was not-

chartered prior to the cutoff date for filing, nor the fact
that the applicant changed its application by dropping one of
the two units it intended to build, gave good cause for late
filing. Similarly, claims by a petitioner that there was a
" press blackout" and that he was unaware of-the Commission's
rules-requiring timely intervention will not-excuse an
untimely petition for leave- to intervene.- Rnnessee Valley-

Authority (Browns ferry Nuclear Plant, Units 1 & 2), ALAB-341,
4 NRC 95 (1976), nor will failure to read the federal
Reaister. South Carolina Electric and Gas 00 (Virgil C.1

O Summer Nuclear Station, Unit 1), LBP-81-ll, 13 NRC 420, 423
(1981), citina, New England Power and liaht C02 (NEP Units 1
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and 2), LBP-78-18, 7 NRC 932, 933-934 (1978); florMA_f0wn
A_nd LighLCL (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-90-5, 31 NRC 73, 79 (1990),11L'd, AL AB-950, 33
NRC 492, 495-96 (1991). The showing of good cause is required
even though a petitioner seeks to substitute itself for
another party. Sql(JLgici_VijlltiCLCL (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977).

Licensing Boards and Appeal Boards have both considered
various excuses to determine whether they constitute
" good cause." Newly-acquired organizational existence
does not constitute good cause for delay in seeking
intervention. CEglina Power and LighLC.qmRany (Shearon _

Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC
122, 124 (1979), cited in CincinnaLLGa.Landllestric
th (William H. Zimmer Nuclear Station) LBP-80-14, 11
NRC 570 (1980) and $_qut h Carolina Elect r_is_and_GaLCA
(Virgil C. Summer Nuclear Station, Unit 1), LBP-81-ll,
13 NRC 420, 423 (1981); and Egnnias Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17, 19
NRC 878, 887 (1984); f1orida Pow 3r and_L19h1LCL (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73,
80-81 (1990), aff'd, SLAB-950, 33 NRC 492, 495-96 (1991). Nor
does pr accupation with other matters afford a basis for
excusing a nontimely petition to intervene. Poor judgment or
imprudence is not good cause for late filing. hgel lonad
Power &._Lighi l h (Skagit Nuclear Power Project, Units 1 and
2), LBP-79-16, 9 NRC 711, 714 (1979). The Appeal Board did
not accept as an excuse for late intervention the claim that
petitioner, a college organization, could not meet an August
petition deadline because most of its members were away from
school during the summer and hence unaware of developments in ,

the case. Such a consideration does not relieve an organiza-
tion from making the necessary arrangements to insure that its
interest is protected in its members' absence. On the other
hand, new regulatory developments and the availability of new
information may constitute good cause for delay in seeking
intervention. Rule Power Company (Amendment to Materials
License SNM-1773 -- Transportation of Spent Fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528, 9 NRC 146, 148-149 (1979). See also Chclnn.gLLQas and
Electric _CA (William H. Zimmer Nuclear Station), LBP-80-14,
11 NRC 570, 572-573 (1980).

The Licensing Board will not accept a petitioner's claim of
excuse for late intervention where the petitioner f ailed to
uncover and apply publicly available information in a timely
manner. )Lansas Gas and_11ectric_CL (Wolf Creek Generating
Station, Unit 1), LBP-84-17, 19 NRC 878, 886 (1984), gitina,
lona Island lightina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-83-42, 18 NRC 112, 117, aff'd, ALAB-743, 18 NRC
387 (1983); florida Power and Licht Co (Turkey Point Nuclearm
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Generating Plant, Units 3 and 4), LDP-90-5, 31 NRC 73, 79
(1990), Aff_'d, ALAB-950, 33 NRC 492, 495-96 (1991).

Newly arising information has long been recognized as
providing " good cause" for acceptance of a late contention.
Loniumers Pon r_l b (Hidland Plant, Units 1 and 2), LBP-82-63,
16 NRC 571, 577 (1982), giths, Ind. lana and Michioan Eledr.it
Qu (Donald C. Cook Nuclear Plant, Units 1 and 2), CL1-72-75,
5 AEC 13, 14 (1972); Cincinnati Gas and Elec.tdclh (William
H. Zimmer Nucicar Station), LBP-80-14, 11 NRC 570, 574 (1980),
anoeal dismisstd, ALAB-595, 11 NRC 860 (1980).

Before admitting a contention based on new information,
factors must be balanced such as the intervenor's ability to
contribute to the record on the contention and the likelihood
and effects of delay should the contention be admitted.
However, in balancing those factors, the same weight given to
each of them is not required. Consumer 1_E0ERIlh (Midland
Plant. Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982),
citina, Sputh Carolhallectric and Gas Ch (Virgil C. Summer
Nuclear Station, Unit 1), AtAB-642, 13 NRC 881, 895 (1981).

Confusing and misleading letters from the Staff to a pro-
spective pro se petitioner for intervention, and failure of

O the Staff to respond in a timely fashion to certain consnunica-
tions from such a petitioner, constitute a strong showing of
good cause for an untimely petition. Wisconsin Public_ Service
Corcoration (Kewaunee Nuclear Power Plant), LDP-78-24, 8 NRC
78, 81-82 (1978). And where petitioner relied to its
detriment on Staff's representations that no action would be
immediately taken on licensee's application for renewal,
elementary fairness requires that the action of the Staff

.
,

could be asserted as an estoppel on the issue of timeliness of
petition to intervene, and the petition must be considered
even after the license has been issuea. Armed forcet
Radiobioloav Research Institut.e (Cobalt-60 Storage Facility),
LBP-82-24, 15 NRC 652, 658 (1982), rev'd on other arounds,
ALAB-682, 16 NRC 150 (1982).

A petitioner's claim that it was lulled into inaction because
it relied upon the State, which later withdrew, to represent 6

its interests does t.ot constitute good cause for an untimely
petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). Ste lent
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CL1-88-12, 28 NRC 605, 609 (1988), reconsid.
denied on other arounds, CLI-89-6, 29 NRC 348 (1989), aff'd
lub nom , Citizens f or Fair Utility Regulation v. NRC, 898a
F.2d 51 (5th Cir. 1990). A petitioner who has relied upon a
State participating pursuant to 10 CFR 6 2./15(c) to represent

(_ her interests in a proceeding cannot rely on her dissatisfac-
tion with the. State's performance as a valid excuse for a'

late-filed intervention petition where no claim i_s made that
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the State undertook to represent her interesta specifically, Mi
as opposed to the public interest generally, DykL gwgr i Yt%iP

Compan_y (Cherokee Nuclear Station, Units 1, 2 & 3), ALAB-440, W
6 NRC 642 (1977). Ege_dsg Spath_ Caroling _[htir1Landlti
Cg1 (Virgil C. Summer Nuclear Station, Unit 1), LBP-81-ll, 13
NRC 420, 423 (1981); (cmanthtEgls, ivpra, 28 NRC at 610 (a
petitioner's previous reliance on another party to assert its
interests does not by itself constitute good cause), rrtgnjid1
dinled on olher aroundj, CL1-89-6, 29 NRC 348 (1989), Lff'.d
3ob nom., (jlijens f OLLaj r_VAilltLRegg1111p_n_L_RR1, 898
f.2d 51, 55 (5th Cir.1990); Llorida Power and Ligi t_CAt

(Turkey Point Nuclear tenerating Plant, Units 3 and 4), LBP-
90-5, 31 NRC 73, 80 (1990), gil'd, ALAB-950, 33 NRC 492, 495-
96 (1991). Nor will an explanation that full-time domestic
and other responsibilities was the reason for filing an
intervention petition almost three years late suffice.
Cheroke_g, lupla.

Just as a petitioner may not rely upon interests being
represented by another party and then justify an untimely
petition to intervene on the others' withdrawal, so a
petitioner may not rely on the pendency of another
proceeding to protect its interests and then justify a
late petition on that reliance when the other petition
fails to represent those interests. A claim that
petitioner believed that its concerns would be addressed
in another proceeding will not be considered good cause.
Lon sol idA11d_Edilon_(92 (Indian Point Station, Unit No.

A izona Puhli_c2), LBP-82-1, 15 NRC 37, 39-40 (1982); t
Sgryltt_[L (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3), LBP-82-ll78, 16 NRC 2024, 2027 (1982).
It must be established that petitioners were furnished
erroneous information on matters of basic fact and that it
was reliance upon that information that prompted their own

Ealo_V rde, supn , 16 NRC at 2027-2028.inaction. 1

Employees of an applicant or licensee are not exempt f rom the
Commission's procedural rules. Thus, an employee's mere
assertions of fears of retaliation from the employer do not
establish good cause for late intervention. To encourage
employees to raise potentially significant safety concerns or
information, Section 210 of the Energy Reorganization Act, 42
U.S.C. Q 5851(a), prohibits employer retaliation against any
employee who commences or participates in any manner in an NRC
.-oceeding. [h rida Power _And_Ligh1_(92 (Turkey Point Nuclear
Generating Plant. Units 3 and 4), !BP-90-5, 31 NRC 73, 77-79
(1990), af_L'd, ALAB-950, 33 NRC 492, 495-96 (1991).

Where no good excuse is tendered for the tardiness, the
pot'Lioner's demonstration on the other factors must be
particularly strong. Du_ke Power Conpany (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977) -

and cases there cited. Set also Kansas Gas and Llectric (0 1
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(Wolf Creek Generating Station, Unit 1), LBP-84-17, 19 NRC'

878, 887 (1984); [qnlygtt d ewer _(q, (Midland Plant, Units 1
and 2), LBP-82-63, 16 NRC 571, 577 (1982), g1 ling, Nullett
Lugl. Servi q1s,_Jng2._anB(qw York _,11.Atr_.At_gmitangL$naqg
Df1Rl222CnL.A_yth g rity ( We s t V a l l ey G e p roc e s s i ng P l a n t ) , C L I -
75-4, 1 NRC 273, 275 (1975). Absent a showing of good cause
for late filing, an intervention petitioner must make a
" compelling showing" on the other four factors stated in 10
CFR 6 2.714(a) governing late intervention. Mistitt pp1 A weti
& Lichi l g2 (Grand Gulf Nuclear Station, Units 1 and 2), AlAB-
704, 16 NRC 1725, 1730 (1982), giting, S.guthla rol i n alleg.t r!c
.anJL(i3 Elp2 (Virgil C. Summer Nuclear Station, Unit 1), ALAB-
642, 13 NRC 88), 894 (1981), aff'd tyb_ngs Lairfield_Vn_itrd
Act ion vdy_cleaLR1gul31qry_1ppmh5100, 679 f .2d 261 (D.C .
C1- 1982); TexallJ111ities [letir_1L(0, (Comanche Peak Steam
Electric Station, Units 1 and 2), Cll-88-12, 28 NRC 605, 610
(1988), neignsidmdttt ed_gn_pther gtgunds, CL1-89-6, 29 NRCi
348 (1989), af f 'd suLngm , (iLinnLf or Tair ytilLlym

Pagulation v. NRC, 898 f.2d 51, 55 (5th Cir. 1990).

In determining how compelling a showing a petitioner must
make on the other four factors, a licensing Board need not
attach the same significance to a delay of months as to a
delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally
depend on the posture of the proceeding at the time the(U petition surfaces. )(ashirigion Publ.ic_fpwer Supply _Sylltm
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173
(1983), gitjng, LonL111ard_Ligittfag_(qt (Shoreham Nuclear
Power Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983).

With regard to the second factor - other means to protect
petitioner's interest - the question is not whether other
parties will adequately protect the interest of the peti-
tioner, but whether there are other available means whereby
the petitioner can itself protect its interest. Lgng_]sland
Lightinglp2 (Jamesport Nuclear Power Station, Units 1 & 2),
ALAB-292, 2 NRC 631 (1975).

The second factor in 10 CFR 6 2.714(a) points away from
allowing late intervention if the interest which the peti-
tioner asserts can be protected by some means other than
litigation. Relroit_Ld_lign_CL (Enrico fermi Atomic Power
Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982).

The suggestion that an organization could adequately protect
its interest by submitting a limited appearance statement
gives insufficient regard to the value of participational
rights enjoyed by parties - including the entitlement to
present evidence and to engage in cross-examination.
Similarly, assertions that the organization might adequatelyO protect its interest by making witnesses available to a
successful petitioner or by transmitting information in its

,

:
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possession to appropriate State and local officials are
without merit. [ Luke PoweL[grp3ny (Amendment to Materials
License SNM-1773 -- Transportation of Spent fuel from Oconee
Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528, 9 NRC 146, 150 n.7 (1979).

Until the parties to a proceeding that oppose a late interven-
tion petition suggest another forum that appears to promise a
full hearing on the claims petitioner seeks to raise, a
petitioner need ~' identify and particularize other remedies

t LLdisptLo (Enrico Fermi Atomic Powerias inadequate. c u

Plant, Unit 2), f aB-707, 16 NRC 1760, 1767 n.6 (1982).

A petition under 10 CfR $ 2.206 for a show cause proceeding is
~

not an adequate alternative means of protecting a late
petitioner's interests. The Section 2.206 remedy cannot
substitute for the petitioner's participation in an ad-
judicatory proceeding concerned with the grant or denial d
.initio of an application for an operating license. Wla_S hing1pn
Egblic Powqr SupplyJy11tm (WPPSS Nuclear Project No. 3),
ALAB-747, ja NRC 1167, 1175-1176 (1983). San Ela idLP1wsr
jln.f licht LL (Turkey Point Nuclear Generating P1 ant, Units 3
and 4), LBP-90-5, 31 NRC 73, 81 (1990), jLLL'd, ALAB-950, 33
NRC 492, 495-96 (1991).

Participation of the NRC Staff in a licensing prvceeding is
not equivalent to participation by a private intervenor.
WPPSS, id, By analogy, the availability of nonadjudicatory
Staff review outside the hearing process generally does not
constitute adequate protection of a private party's rights
when considering factor two under 10 CFR S 2.714(a). Hg.y.31pn
Ligh1.ing and PowitJ gm (South lexas Pro h ct, Units 1 and 2),

-

ALAB-799, 21 NRC 360, 384 n.108 (1985). ILu1_3rg Itiladelphia
Electric Co. (Limerick Generating Station, Units 1 & 2),
ALAB-828, 23 NRC 13, 21-22 (1986).

As to the third factor with regard to " assistance in
developing the record," a late petitioner placing heavy
reliance on this factor and claiming that it nas substan-
tial technical expertise in this regard should present a
bill of particulars in support of such a claim. Drirail
[dison CO2 (Greenwood Energy C-@ iter, Units 2 & 3), ALAB-476, 7 NRC 759, 764 (1978). A the same time, it is not
necessary that a peti +.'uicr have some specialized educa-
tion, relevant experi~nce tr ability to offer qualified
experts for a favorab|e ' 6 ding on this factor to be made.
Snuth Carolina Rgetric 1_Gulpm (Virgil C. Suri,mer Nuclear
Station, Unit 1), LBP-70-6, 7 NRC 209, 212-213 (1978).

When an intervention petitioner addresses the 10 CFR
S 2.714(a)(3) criterion for late intervention requiring a
showing of how its participation may reasonably be expected
to assist in developing a sound record, it should set out with
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as much particularity as possible the precise issues it plans
to cover, identify its prospective witnesses, and summarize
their proposed testimony. Eee aenerally South Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit ,

!1), ALAB-642, 13 NRC 881, 894 (1981), aff'd sub_'I m
f airfield United Action v. Nuclear Reaulatory Comission, 679
f.2d 261 (D.C. Cir. 1982); Detroit Edison C h (Greenwood
Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 764
(1978); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743, 18 NRC 387, 399 (1983), titing,
Mississioni Power and Licht Co. (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); LLshinaton
Public Power Sucoly System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1177 (1983); Washinoton Public Power
Eupply System (WPPSS Nuclear Project No. 3), ALAB-767, 19 NRC
984, 985 (1984); General Electric Co. (GETR Vallecitos), LBP-
84-54, 20 NRC 1637, 1644 (1984); Japas Utilities Electric Cp1
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88- '

12, 28 NRC 605, 611 (1988), reconsid, denied on other at0M01h,
CLI-89-6, 29 NRC 348 (1989), aff'd sub nos, GjMuns for f ai_r
Utility Reaulation v. NRC, 898 f.2d 51 (5th Cir. 1990).

Vague assertions regarding petitioner's ability or resources
are insufficient. Mississioni Power and Liaht Co2 (Grand Gulf

Q Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 _;

(1982); Detroit Edison Co. (Enrico fermi Atomic Power Plant,
Unit 2), ALAB-707, 16 NRC 1760, 1766 (1982), citina, Gnad
GyH , supra, 16 NRC at 1730.

It is the petitioner's ability to contribute sound evidence
rather than asserted legal skills that is of significance in
determining whether the petitioner would contribute to the
development of a sound record. Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), LBP-84-17,19 NRC
878, 888 (1984), citino, lipuston Liahtino and Power C01

(Allens Creek Nuclear Generating Station Unit 1), ALAB-671,
15 NRC 508, 513 n.14 (1982).

The ability to contribute to the development of a sound
record is an.even more important factor in cases where
the grant or denial of the petition will also decide
whether there will be any adjudicatory hearing. There
is no reason to grant an trexcusably late intervention
petition unless there is cause to believe that the pe-
titioner not only proposes to raise at least one sub-
stantial safety or environmental issue, but is also able
to make a worthwhile contribution on it. LLshinoton
Eublic_2pwer Sucolv System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1180-1181 (1983). See also Tennessee
. Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2),
ALAB-413, 5 NRC 1418, 1422 (1977).
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With regard to the fourth factor of 10 CfR 9 2.714(a), the
extent to which petitioner's interest will be represented by
existing parties, the f act that a successful petitioner has
advanced a contention concededly akin to that of a late
petitioner does not necessarily mean that the successful
petitioner is both willing and able to represent the late

pgk l gwer (pn19.Dy (Amendment topetitioner's interest. f
Materials '.icense SNM-1773 - It csportation of Spent f uel
from Orance Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 (1979).

The Licensing Board in floridgl nwer and Lichl_(smpan_y
(Turkey Point Nuclear Generating Units 3 and 4), LBP-79-21,
10 NRC 183, 195 (1979) has expressed the view that NRC
practice has failed to provide a clearcut answer to the
question of whether the fourth factor, the extent to which the
petitioner's interest will be represented by existing parties,
is applicable when there are no intervening parties and no
petitioners other than the latecomer, and a hearing will not
be held if the late petitioner is denied leave to intervene.
The Licensing Board reviewed past Licensing Board decisions
on this questlon:

(1) In St, Lucig and Lurkry Point the Licensing Board
decided that the fourth factor was not directly
applicable, noting that without the petitioner's
admission there would be no other party to protect
petitioner's interest. flgrida l qwer_An W ghLCL

_

(St. Lucie Plant, Units 1 and 2 and Turkey Point,
Units 3 and 4), LBP-77-23, 5 NRC 789, 800 (1977).

(2) In ignmer the Licensing Board acknowledged uncer-
tainty as to the applicability of factor four, but
indicated that if the factor were applicable it
would be given no weight because of the particular
circumstances of that case. So_uth Carolin_a_[lec-
1ric and_(Lal_CA (Virgil C. Summer Nuclear Station,
Unit 1), LBP-78-6, 7 NRC 209, 213-214 (1978).

(3) In Kewaun_es, the Board concluded that petitioners'
interest would not be represented absent a hearing
and decided that the fourth factor weighed in favor
of admitting them as intervenors. Wi scqaSin__Enhl ic.
Serv _is_e Corp, (Kewaunee Nuclear Power Plant), LBP-
78-24, 8 NRC 78, 84 (1978).

The Licensing Board ultimately ruled that the Commission
intended that all five factors of 10 CfR 5 2.714(a) should be
balanced in every case involving an untimely petition.
f_lorida Power and li_qht Company (Turkey Point Nuclear
Generating Units 3 and 4), LBP-79-21,10 NRC 183,195 (1979).
The Board also ruled that in the circumstances where denial of
a late petition would result in no hearing and no parties .o
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protect the petitioner's interest, the question, "10 what i

extent will Petitioners' interest be represented by existing !
parties?" must be answered, "None.' The fourth factor .I
therefore, was held to weigh in favor of the late petitioners.
IL !

,

'

In weighing the fourth factor, a board will not assume that
the interests of a late petitioner will be adequately
represented by the NRC Staff. The general public interest, as
interpreted by the Staff, may often conflict with a late
petitioner's private interests or perceptions of the public

'

interest. Washinaton Public Power Sypply System (WPPSS
Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1174-1175 n.22
(1983). See also Cleveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-83-80,18 NRC 1404,
1407-1408 1983); Philadelphidhttric_h (Limerick
Generating (Station, Unit 1), LBP-86-9. 23 NRC 273, 279 (1986).
Contra Consolidated Edison Co. of New York (Indian Point. Unit
2), LBP-82-1, 15 NRC 37, 41 (1982). '

In balancing the factors in 10 CFR 5 2.714(a), the Licensing
Board may take into account the petitioner's governmental
nature as it affects the extent to which petitioner's interest
will be represented by existing parties (fourth factor of 10
CFR 9 2.714(a)), although the petitioner's governmental status0 in and of itself-will not excuse untimely petitions to
intervene. Public Service Co. of Indiana (Harble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20 (1976).

With respect to the fifth factor, the extent to which a late
petitioner's participation would delay a proceeding, the
Appeal Board in Puaet Sound Power and liaht _Cata.ny (Skagit
Nuclear Power Project, Units 1 and 2), ALAB-559, 10 NRC 162,
172 (1979), assessed this factor, as of the time of the Appeal
Board's hearing, not as of the time the petitioners filed
their petition. -A person who attempts _to intervene three and
a half years after the petition deadline has no right to
assume that his intervention will go unchallenged; rather, he
has every right to assume that objections will be made and
that the appellate process might be invoked. Ekagit, sp_ta, :
10 NRC at 172-173.

The fifth factor includes only that delay which can be
attributed directly to the tardiness of the petition.
damescort, spf_a, ALAB-292, 2 NRC at 631; Sp111LCarolina '

Electric and Gas Ch (Virgil C. Summer Nuclear Station, Unit
1), LBP-81-11, 13 NRC 420, 425 (1981).

The fifth and final factor of 10 CFR S 2.714(a)(1), potential
for delay, is also of immense importance in the overall

O balancing process. Lona Islan.d_lichtino Co< (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402
(1983).
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While this factor is particularly significant, it is not '

dispositive. J1U@A (Clinch River Breeder Reactor Plant),
ALAB-354, 4 NRC 383 (1976). In considering the factor of
delay, the magnitude of threatened delay must be weighed since
not every delay is intolerable. PMlir,AryAc_LlectrLL0n
[g1 (Hope Creek Generating Station, Units 1 & 2), LDP-77-9, 5
NRC 474 (1977). In addition, in deciding whether petitioners'
participation would broaden the issues or delay the proceed-
ing, it is proper for the Licensing Board to consider that the
petitioners agreed to allow issuance of the construction
permit before their antitrust contentions were heard, thereby
eliminating any need to hold up plant construction pending
resolution of those contentions. [1qrjfdaj ower & Ligh L(92
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 23
(1977).

An untimely intervention petition need not introduce an
entirely new subject matter in order to " broaden the issues"
for the purposes of 10 CfR 9 2.714(a); expansion of issues
already admitted to the proceeding also qualifies. Eqqttl
Carolina Electric and Gu_Co (Virgil C. Summer Nucicar
Station, Unit 1), AtAB-642, 13 NRC 881, 891 (1981).

The mere fact that a lue petitioner will not cause addi-
tional delay or a brotdeiing of the issue does not mean that
an untimely petition should necessarily be granted. Dyl{
States Utilities Co. (River Bend Station, Units 1 & 2), ALAB-
444, 6 NRC 760, 798 (1977). However, from the standpoint of
precluding intervention, the delay factor is extremely
important and the later the petition to intervene, the more
likely it is that the petitioner's participation will result
in delay. Detroit Edison _CL (Greenwood Energy Center, Units
2 & 3), ALAB-476, 7 NRC 759, 762 (1978). The question is
whether, by filing late, the petitioner has occasioned a
potential for delay in the completion of the proceeding that
would not have been present had the filing been timely.
Washington Public Power Seply33 tem (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167, 1180 (1983).

In the instance of a very late petition, the strength or
weakness of the tendered justification may thus prove
crucial. The greater the tardiness, the greater the likeli-
hood that the addition of a new party will delay the proceed-
ing -- e.o., by occasioning the relitigation of issues already
tried. Although the delay factor may not be conclusive, it is
an especially weighty one. Pro _iect M w gezent Corporation
(Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383,
394-95 (1976); Puget S_ound Power LLig!1L(AmpLn.y (Skagit
Nuclear Power Project, Units 1 and 2), ALAB-552, 10 NRC 1,
5 (1979).

The permissive grant of intervention petitions inexcusably
filed long after the prescribed deadline would pose a clear
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and unacceptable threat to the integrity of the entire
.

adjudicatory process. -Although Section 2.714(c) of the Rules ;

of Practice may not shut the door firmly against unjustifiably ~

late petitions, it does reflect the expectation that, absent
demonstrable good cause for the late filing, an individual so
interested in the outcome of a particular proceeding will act
to protect his interest within the established time limits.
Skaait, lung,10 NRC at 172-173.

A late intervenor may be required to take the proceeding as it '

finds it. Lona Island _LigMing_CL (Shoreham Nuclecr Power
Station, Unit 1), ALAB-743, 18 NRC 387, 402 (1983), tiling,
Nuclear fuel Services. In t (West Valley Reprocessing Plant),
CLI-75-4, 1 NRC 273, 276 (1975). Licensing Boards have very
broad discretion in their approach to the t'alancing process
required under 10 CFR i 2.714(a). Virainia Electric & Powet
[L (North Anna Power Station, Units 1 & 2), ALAB-342, 4 NRC
98 (1976). Given this wide latitude with regard to untimely -

petitions to intervene, a Licensing Board has the discretion
to permit intervention, even though an acceptable excuse for
the untimely filing is not forthcoming, if other considera-
tions warrant its doing so. Florida Power & Light i t (St.
Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22 ,

(1977).

A petitioner whose late-filed petition to intervene has met
the five-part test of 10 CFR $ 2.714(a)(1) need not meet any
further late-filing qualifications to have its contentions
admitted. It is not to be treated differently than a
petitioner whose petition to intervene was timely filed.
Wa.shinaton Public Powe tS.upoly System (WPPSS Nuclear Project._

No. 3), LDP-84-17A,19 NRC 1011,1015 (1984).
,

In evaluating intervention petitions to determine whether
the requisite specificity exists, whether there has been
an adequate delineation of the basis for the contentions,
and whether the issues sought to be raised are cognizable
in an individual licensing proceeding, Licensing Boards
will not appraise the merits of any of the assertions
contained in the petition. But when considering untimely
petitions, Licensing Boards are required to assess whether the
petitioner has made a substantial showing of good cause for
failure to file on time. In doing so Boards must necessarily
consider the merits of claims going to that issue. f_lorida
Power & Liaht Co. (St. Lucie Plant, Unit 2), CL1-78-12, 7 NRC
939, 948-949 (1978).

j Non-parties, participating under 10 CFR 5 2.715(c), need not
comply with the requirements c.f 10 CFR 6 2.714 that mandate
that intervenors either file their contentions in a timely;

| fashion or show cause for their late intervention. Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1'

and 2), LBP-81-35, 14 NRC 682, 688 (1981).
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The key policy consideration for barring late intervenors is I
one of fairness, y h , "the public interest in the timely and i

orderly conduct of our proceedings." ligniton_ lighting _and |
Etwfflh (South Texas Project, Units 1 and 2), ALAB-549, 9 '

NRC 644, 648-649 (1979), gjllD9, huslf aduel_Sery1CE_ Inh,
(West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275
(1975).

'

A Licensing Board has no latitude to admit a new party, L h ,
an " eleventh hour" intervenor, to a proceeding as the hearing
date approaches in circumstances where: (1) the extreme
tardiness in seeking intervention is unjustified; (2) the
certain or likely consequence would be prejudice to other
parties as well as delaying the progress of the proceeding,
particularly attributable to the broadening of issues; and (3)
the substantiality of the contribution to the development of
the record which might be made by that party is problematic.
South Carolina Electric andjlail h (Virgil C. Summer Nuclear
Station, Unit 1), AlAB-643, 13 NRC 898, 900 (1981). See ah n
Elorida Powfr_a_nd_Lightl h (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 82-83 (1990),
aff'd, ALAB-950, 33 NRC 492, 495-96 (1991).

2.9.3.3.4 Appeals from Rulings on late Intervention

Two considerations play key roles in Appeal Board delib-
erations on appeals from rulings on untimely intervention.
The first is the Commission's admonition in [{qclegduel
Stryisfl. Inc< (West Valley Reprocessing Plant), CLI-75-4,
1 NRC 273, 275 (1975), that 10 CFR $ 2.714(a) was purposely
drafted with the idea of "giving the Licensing Boards broad
discretion in the circumstances of individual cases."
Washinal.on Puhlic Powp_r Supply Syllem (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167, 1171 (1983). See also Lnn_g
Island lightinalh (Shoreham Nuclear Power Station, Unit 1),
ALAB-743, 18 NRC 387, 395-396 (1983); Lttn.gJ11and_Liethiina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-769, 19
NRC 995, 1000 n.13 (1984). Conscauently, an Appeal Board is
free to reverse a decision granting a tardy intervention

I petition only where it can fairly be said that the Licensing
| Board's action was an abuse of the discretion conferred by

Section 2.714(a). Mississippi Power & Lighj_(A (Grand Gulf
Nuclear Station, Unitt 1 & 2), ALAB-704, 16 NRC 1725, 1730
(1982); Virainia Electric & Power Co. (North Anna Power
Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). The second
consideration flows from the principle that the propriety of
the Board's action must be measured against the backdrop of

| the record made by the parties before it. Accordingly, on
| review the Appeal Board must generally credit the facts
| recounted in the papers supporting the petition to intervene

to the extent that they deal with the merits of the issues.
| Insofar as the facts relate to the excuse for untimely filing,
| where they are not controverted by opposing affidavits they
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must be taken as true. florida Poyer__LlighL{p2 (St. Lucie
Nuclear Power Plant Unit 2), ALAB-420, 6 NRC 8, 13 (1977).

,

In view of all of this, the chances of overturning a Licensing
Board's finding that intervention, although late, would be
valuable are slight. Sng, gA, PJu;jliqJnJ_ite.ttlic._h
(Diablo Canyon Nuclear Plant, Units 1 & 2), ALAB-223, 8 AEC
241 (1974). )

1

In a decision vacating a Licensing Board's grant of late
intervention because the grant was based on improper criteria,
the Appeal Board refused to examine whether the petitioner had

,

met the regulatory requirements for intervention (i.e., 10 CFR i

6 2.714). faaet Sound PLwer & Ligh LCarpany (Skagit Nuclear '

Power Project, Units 1 and 2), ALAB-523, 9 NRC 58, 63-64
(1979), petition for review denied, EnggLSpund Power & Licht
A (Skagit Nuclear Project, Units 1 and 2), unreported,
(January 16, 1980).

Appeal Boards may closely scrutinize factual and legal !
components of the analysis underlying the Licensing DN-d's
conclusion in reviewing Board decisions on untimely interven-

,

tion petitions. South Carolina Electric and Gas Co. (Virgil .

.

C. Summer Nuclear Plant, Unit 1), ALAB-642, 13 NRC 881, 885'

(1981).

it is for the Licensing Boards to make the initial as-
,

sessment of how late intervention petitions fare in'

light of the intervention criteria. 181911, typfa, 9
NRC at 63. An Appeal Board will not overturn a Licensing
Board's denial of a late intervention petition under the
criteria specificd in 10 CfR 6 2.714(a) unless the Board
has abused its discretion. Detroit' EdisorA (Enrico
fermi Atomic Power Plant, Unit 2), ALAB-id7, 16 NRC 1760,
1763, 1764 (1982). It is not sufficient for a party to
establish that the Licensing Board might justifiably have
concluded that the five lateness factors listed in 10 CFR
6 2.714(a)(1) favored the denial of.the untimely intervention-

petition. An Appeal Board must be persuaded that a reasonable
mind could reach no other result. Washinal_on Public Power
Sypfly System (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
-1167, 1171 (1983).

2.9.3.3.5 Mootness of Petitions to Intervene

Where the Commission was in the process of ruling on an
untimely petition to intervene, when the applicant moved to
amend its application and conclude the proceeding, the
petition to intervene was dismissed as moot. Puaet Sound

O Power and liaht Company (Skagit Nuclear Power Project, Units 1
and 2), CLI-80-34, 12 NRC 407, 408 (1980).
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2.9.3.4 Amendment of Petition Expanding Scope of Intervention

in order to expand the scope of a previously filed petition to
intervene, an intervenor carries the burden of persuading the
Licensing Board that the information upon which the expansion
is based: (a) was objectively unavailable at the time the
original petition was filed, and (b) had it been available,
the petition's ser would have been broader. Louisiana Power$

& Licht Co. (Wateri Steam Electric Station, Unit 3), LBP-
73-31, 6 AEC 717, aftal dismissed as interloggion, ALAB-168,
6 AEC 1155 (1973).

2.9.3.5 Withdrawal of Petition to Intervene

Voluntary withdrawal of a petition to intervene is without
prejudice to reinstate the petition, although reinstatement
can only be done on a showing of good cause. Mississirpl
Ep.wer & Lia)1LCL (Grand Gulf Nuclear Station, Units 1 & 2),
LBP-73-41, 6 AEC 1057 (1973).

Where only a single intervenor is party to an operating
license proceeding, its withdrawai serves to bring the
proceeding to an end. Where there is more than one
intervenor in a case, the withdrawal of one does not
terminate the proceeding. However, according to NRC
procedure, it does serve to eliminate the withdrawing
party's contentions from litigation, houston Li_qhung
and Power C h (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985). See alsD ErojnLManant-
ment CorA (Clinch River Breeder Reactor Plant), ALAB-
354, 4 NRC 383, 391-92 (1976); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-90-12, 31
NRC 427, 430-31 (1990), aff'd in part on other arounds, ALAB-
934, 32 NRC 1 (1990). Acceptance of contentions at the
threshald stage of a licensing proceeding does not validate
them as cognizable issues for litigation independent of their
sponsoring intervenor. Ifxas UUliti LGefteratina Co.t
(Comanche Peak Steam l'lectric Station, Units 1 and 2), CLI-81-
36, 14 NRC lill, 1113-14 (1981); South In m , ntpn , 21 NRC at
383; leabrook, supra, 31 NRC at 430-31, aff'd in part on other
grounds, ALAB-934, 32 NRC 1 (1990).

Where a lay person sought to withdraw both as an individual
intervention petitioner and as the person on whom an organiza-
tion relied for standing, a Licensing Board denied the motion
to withdraw as the basis for the organization's standing in
order to give the petitioner an opportunity to reconsider,
since granting the motion would lead to dismissal of the
entire proceeding, f_Lorida Powtr and licht Ch (Turkey Point

_

Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC
| 509, 514 (1990). The organizational intervenor was subse-
, quently dismissed from the proceeding when the individual upon
| whom it relied for standing was terminated from his employment
i
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\ in the geographical zone of interest of the plant, thereby '

losing the basis for his standing. Although the organization
earlier had been given ample opportunity to establish its
standing on other grounds, it failed to do so. Florida Power
and Liaht Co. (Turkey Point Nuclear Generating Plant, Units 3

,

and 4), LBP-90-24, 32 NRC 12, 14-15 (1990), aff'd, ALAB-952,
33 NRC 521 (1991).

Safety or environmental matters which may be left as outstand-
ing issues by a withdrawing intervenor may be raised by a '

Board itutip. pat.e or be subject to nonadjudicatory resolution
.

by the NRC Staff. South Texas, igpn , 21 NRC at 383 n.100.
leg Consolidated Edison Co. of New York (Indian Point, Units
1, 2, and 3), ALAB-319, 3 NRC 188, 189-90 (1976).

The test that should be applied to determine whether one
intervenor may be permitted to adopt contentions that no
longer have a sponsor when the sponsoring intervenor with- :

draws from the proceeding, is the five-factor test ordinarily
used to determine whether to grant a nontimely request for
intervention, or to permit the introduction of additional
contentions by an existing intervenor after the filing
date. South Texas, IVREA, 21 NRC at 381-82. leg 10 CFR
s5 2.714(a)(1),(b). For a detailed discussion of the five-
factor, test, ing Sections 2.9.3.3.3 and 2.9.5.5.

2.9.3.6 Intervention in Antitrust Proceedings
,

In addition to meeting the requirements of 10 CFR 6 2.714, a
petitioner seeking to intervene in an antitrust proceeding
must:

(1) describe the situation allegedly inconsistent with the
antitrust laws which is the basis for intervention;

(2) describe how that situation conflicts with the policies
underlying the Sherman, Clayton or federal Trade
Commission Acts;

(3) describe how that situation would be created or main-
tained by activities under the proposed license;

(4) identify the relief sought; and

(5) explain why the relief sought fails to be satisfied by
license conditions proposed by the Department of Justice.

Duke Power (g_,. (Catawba Nuclear Station, Units 1 and 2),
tBP-81-1, 13 NRC 27, 32 (1981) (and cases cited therein).
Note that for antitrust intervention, Catawba implies '

that the interest of a ratepayer or consumer of electricityO may be within the zone of interests protected by Section
105 of the Atomic Energy Act. The petitioner, however,
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must still demonstrate that an injury to its interests
would be the proximate result of anticompetitive activities by
the applicant or licensee and such injury must be more than
remote and tenuous. EL at 13 NRC 30-32.

The Commission's regulations make clear that an antitrust
intervention petition: (1) must first describe a situation
inconsistent with the antitrust laws; (2) would be deficient
if it consists of a description of a situation inconsistent
with the antitrust laws - however well pleaded - accompanied
by a mere paraphrase of the statutory language alleging that
the situation described therein would be created or maintained
by the activities under the license; and (3) must identify the

~

specific relief sought and whether, how and the extent to
which the request fails to be satisfied by the license con-

3

ditions proposed by the Attorney General. The most critical
requirement of an antitrust intervention petition is an
explanation of how the activities under the license would
create or maintain an anticompetitive situation. Florida
Eqwer and Liaht Co (St. Lucie Plant. Unit No. 2), ALAB-665,
15 NRC 22, 29 (l982), Gil109, EADmlts_Md_ElCitr_iL_fL
(Wolf Creek Generating Station, Unit No.1), ALAB-279,1 NRC

' 559, 574-575 (1975) and Lquisiana Power and ligbLCA
(Waterfor d Steam Electric Generating Station, Unit 3).
CLI-73-25, 6 AEC 619, 621 (1973).

When neither the Attorney General nor the NRC Staff has
discerned antitrust problems warranting review under Section'

105c, potential antitrust problems must be shown with
reasonable clarity to justify granting a petition that would
lead to protracted antitrust litigation involving a nr9 se
petitioner. Detroit Edison Co. (Enrico Fermi Atomic Plant,

-

Unit 2), LBP-78-13, 7 NRC 583, 595 (1978).

Although Section 105 of the Atomic Energy Act encourages
petitioners to voice their antitrust claims early in the
licensing process, reasonable late requests for antitrust
review are not precluded so long as they are made concurrent
with licensing. Licensing Boards must have discretion to
consider individual claims in a way which does justice to all
of the policies which underlie Section 10bc and the strength
of particular claims justifying late intervention. Florida
Power & Lich LCA (St. Lucie Plant, Unit 2), CLl-78-12, 7 NRC
939, 946 (1978).

Late requests for antitrust review hearings may be enter-
tained in the period between the filing of an application
for a construction permit -- the time when the advice of
the Attorney General is sought -- and its issuance.
However, as the time for issuance of the construction
permit draws closer, Licensing Boards should scrutinize
more closely and carefully the petitioner's claims of
good cause. Florid 3 Power &_ light Co. (St. Lucie Plant, Unit
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2), CLI-78-12, 7 NRC 939, 946 (1978). lhe criteria of 10 CFR
6 2.714 for late petitioners are as appropriate for evaluation
of late antitrust petitions as in health, safety and environ-
mental licensing, but Section 2.714 criteria should be more
stringently applied to late antitrust petitions, particularly
in assessing the good cause factor, id. Where an antitrust
petition is so late that relief will divert from the licensee
needed and difficult-to-replace power, the Licensing Board may
shape any relief granted to meet this problem. 16
Where a late petition for intervention in an antitrust
proceeding is involved, the special factors set forth within i

10 CFR 5 2.714(a)(1) must be balanced and applied before
petitions may be granted; the test becomes increasingly
vigorous as time passes. Flor.ida Powe u nd_LinhLCo (St.
Lucie Plant, Unit 2), LBP-81-28,14 NRC 333, 338, 342 (1981) .

f

2.9.3.7 Intervention in liigh-level Waste Licensing Proceedings

The standards for intervention in high-level waste licensing
proceedings are specified in 10 CfR $ 2.1014,

2.9.4 Interest and Standing for Intervention

Assertions of broad public interest in (a) regulatory matters,
(b) the administrative process, and (c) the development of
economical energy resources do not establish the particular-
ized interest necessary for participation by an individual or
group in NRC adjudicatory processes. Metronalilan E<1tson Ch
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC ,

327, 332 (1983). Sie LgD_q_ Island Lightina Co. (Shoreham
Naclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 28
(1991); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179, 192 (1991).

Economic interest as a ratepayer does not confer standing in
NRC licensing proceedings. MetroDolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), CL1-83-25, 18 NRC 327,
332 n.4 (1983); Boston Edijlo_n Co. (Pilgrim Nuclear Power
Station), LBP-85-24, 22 NRC 97, 98, affirmed on other orgn ds,
ALAB-816, 22 NRC 461 (1985); Northerjl States Power Co
(Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 313, 315
(1989); Lona Is. land Lichtjna Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-1, 33 NRC 15, 30 (1991); Luna Island
Lightina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
7, 33 NRC 179, 193 (1991); Lona IslajlLiighl10,4 Co. (Shoreham
Nuclear Power Station, Unit 1). LBP-91-23, 33 NRC 430, 437,
443 (1991); Lang Island Licht % C.h (Shoreham Nuclear Power
Station, Unit 1), LBP-91-26, J3 NRC 537, 544, 546 (1991).

O in Commission practice, a " generalized grievance" shared in
substantially equal measure by all or a large class of
citizens will not result in a distinct and palpable harm
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sufficient to support standing. tintopallh!LLdhpIL(02
(Three Mile Island Nuclear Station, Unit 1), CL1-83-25, 18 HRC
327, 333 (1983), titJn9, IrlttinRClMLlac .. CL1-77-24, 6 NRC
525, 53) (1977); Llpr_idLEwranLligttL(01 (St. Lucie
Nuclear Power Plant, Unit 2), L BP-87-2, 25 NRC 32, 34-35
(1987).

Both the Atomic Energy Act of 1954, as amended, and the
Commission's regulations permit intervention only by a
" person whose interest may be affected." The term "per-
son" in this context includes corporate environmental
groups which may represent members of the group provided
that such members have an interest which will be affected.
Public Service (p. of Indinta (Marble Hill Nuclear

-

Generating Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976).
Standing to intervene as a matter of right does not hinge upon
a petitioner's potential contrioution to the decisionmaking
process. Viroinia Eltetric &Jower lo (North Anna Poweru
Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). Neverthe-
less, a petitioner's potential contribution has a definite
bearing on " discretion wy intervention." Ste Section 2.9.4.2.
lain.

'

In Portland Gengtal_Eln.tridg1 (Pebble Springs Nuclear
Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976), the Appeal
Board certified the following questions to the Commission:

(1) Should standing in NRC proceedings be governed by
" judicial" standards?

(2) If no "right" to intervene exists under whatever
_

standing rules are found to be applicable, what .

degree of discretion exists in a Board to admit a
petitioner anyway7

The Commission's response to the certified question is
contained in EartlandJsnnta_LIluir_iLLom (Pebble Springs
Nuclear Plant, Units 1 & 2), CLI-76-27, 4 NRC 610 (1976).
Therein, the Commission ruled that judicial concepts of
standing should be applied by adjudicatory boards in determin-
ing whether a petitioner is entitled to intervene as of right
under Section 189 of the Atomic Energy Act. As to the second
question referred by the Appeal Board, the Commissi.,n held
that Licensing Boards rnay, as a matter ef discretion, grant
intervention in domestic licensing cases to petitioners who
are not entitled to intervene as of right under judicial
standing doctrines but who may, nevertheless, make some
contribution to the proceedino.

Standing to intervene, unlike the f actual merits of con-
tentions, may appropriately be the subject of an cvidentiary
inquiry before intervention is granted. [pnsumers Power Co2
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(Hidland Plant, Units 1 & 2), LBy-78-27, 8 NRC 275, 277 n.1: >-
(1978).

"There is no questian that, in an operating license pro-
coeding, the queuion of a potential intervenor's standing is -

,

a significant T.e. For if no petitioner for intervention can
satisfactorily demonstrate standing, it is likely that no
hearing will be held." Detroit Edisoa_.[. opp m (inrico formt
Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 5'i5, $82 (1978).

2.9A.1 Judicial Standing to Intervene

The Commissicn has held that contemportneous judicial concepts
should be used to detemine whether a petit toner has standing
to intervene. [[[LgArLBp_ hawk Eowfr_fprh (Nine Mlle Point t

Nuclear Station, Unit 2), LSP-83-45, 18 NRC 213, 215 (1983),
citj, rig, Egrtland_ Ceaeral Cleti.riq_.Co (Pebble Springs Nuclearm
Plant, Units I and 2), CL1-76-27 4 NRC 610 (1976).4

Judicial concepts of standing will be applied in determining
whether a petitioner has sufficient interest in a proceeding
to be entitled to intervene as a matter of right under Section

.

189 of the Atomic Energy Act of 1954. Metropal.itan Edison CO2 i

(Three Mile Island Nuclear Station, Unit 1), CL1-83-25, 18 NRC
327, 332 (1983), citina, Eortland General Electric Cg4 (Pebble

O Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610'

(1976).

Judicial concepts of standing require a showing that (a) the
action sought in a proceeding will cause " injury-in-fact," and
(b) the injury is arguably within the " zone of interests"
protected by statutes governing the proceeding. fiet ropol i tan
fdison Co._ (Three Mile Island Nuclear Station, Unit 1), CL1-
83-25, 18 NRC 327, 332 (1983).

In order to establish standing, a petitioner must show: (1)
that he has personally suffered a distinct and palpable harm
that constitutes injury-in-fact; (2) that the injury fairly

-can be traced to the challenged action; and (3) that the
injury is likely to be redressed by a favorable decision.
Dellums v. NRC, 863 f.2d 968, 971 (D.C. Cir. 1988); Shoreham-
Ma_.djpa River Central School. District v. NRC, 931 f.2d 102,105
(D.C. Cir. 1991). Sag Lgna Island liqttiina Co. (Shoreham
Nuclear Power Station, Unit _1), L8P-91-1, 33 NRC 15, 28-29
(1991); Lgna Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91_-7, 33 NRC 179, 192, 19_4-95 (1991);
Lona Island Liahtina Co. (shoreham Nuclear Power Station, Unit
-1), LBP-91-23, 33 NRC 430, 437, 441-42 (1991); Lona Islartd
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LDP-91-
26, 33 NRC 537, 544, 546 (1991).

Where a petitioner does not satisfy the judicial standards for
; standing, intervention could still be allowed as a matter of
1.
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discretion. tietropolitan Edsonlo. (Three riile Island
Nuclear Station, Unit 1), CL1-83-25, 18 NRC 327, 333 (1983).

2.9.4.1.1 " Injury-In-fact" and ' Zone of Interest" lests for Standing
to Intervene

Although the Commission's .Pfhbh_Sprinas ruling (CL1-76-27, 4
NRC 610) permits discretionary intervention in certain limited
circumstances; it stresses that, as a general rule, the
propriety of intervention is to be examined in the light of
judicial standing principles. The judicial principles
referred to are those set forth in Llerra_Chh_y. Morl9D, 405
U.S. 727 (1972); Harlow v. Collins, 397 U.S. 159 (1970); and
0.H9_C.1A1.191Lpf Data PrQIrising Scryice OrannjlAlions v. Camp,
397 U.S. 150 (1970). Such standards requi*e a showing that
(1) the action being challenged could cause injury-in-fact to
the person seeking to establish standing, and (2) such injury
is ryably within the zone of interests protected by the
statute governing the proceeding. Wisspnsin Electric Power
CA (Point Beach, Unit 1), CL1-80-38,12 NRC 547 (1980);
Portland Generra.l_Elfdric Co. (Pebble Springs Nuclear Plant,t
Units 1 and 2), CL1-76-27, 4 NRC 610 (1976); Nuclear fuel
Servicese inwrIL![J. State Eneroy Research and DevelpAmani
altthority (Western New York Nuclear Service Center), LBP-82-
36, 15 NRC 1075, 1083 (1982); Pittlad_e_1.phla Electric CompAn.y
(Limerick Generating Statlon, Units 1 and 2), LBP-82-43A, 15
NRC 1423, 1431, 1432 (1982), dtina, Egr_tland Gene _tal Electric
[L. (Pebble Springs Nuclear Plant, Units 1 and 2), CL1-76-27,
4 NRC 610, 612-13 (1976); Metropollian Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CL1-85-2, 21 NRC 282, 310
(1985); Spiton_Luson_[p gPilgrim Nuclear Power Statien),
LBP-85-24, 22 NRC 97, 98 h.6 (1985), L firmed on atherf

grounds, ALAB-816, 22 NRC 4G1 (1985); Seouoyah fuels Coroora-
.tj_pB, LBP-91-5, 33 NRC 163, 165, 166 (1991); Eublic Service
Co. of New_1Lampshire (Seabrook Station, Unit 1), LBP-91-28, 33
NRC 557, 559 (1991).

Purely academic interests are not encompassed by 10 CfR
s 2.714(a) which states that any person whose interest is
affected by a proceeding shall file a written petition for
leave to intervene. Commonweal 1_h_ Edison Cg2 (Dresden Nuclear
Power Station, Unit 1), lHP-82-52, 16 NRC 183, 185 (1982).
Ste_ generally, CLI-81-25,14 NRC 616 (1981), (guidelines for
Board).

Two tests must be satisfied to acquire standing: (1)
petitioner must allege " injury-in-fact' (that some injury has
occurred or will probably result from the action involved);
(2) petiticner must allege an interest " arguably within the
zone of interest" protected by the statute. PAqet Sound Power
an d _ight Co. (Skagit/Hanford Nuclear Power Project, Units 1f
and 2), LBP-82-74, 16 NRC 981, 983 (1982), citing, Wari_h v.
Selden, 422 U.S. 490 (1975); Sjfrra Club v. Morton, 405 U.S.
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\ 727 (1972); Consumers Power Co. (Palisades Nuclear Plant), i

LBP-79-20,10 NRC 108,113 (1979); Qgqun01_.Lighi__CL (Beaver
Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 428
(1984).

<

A petitioner must allege an " injury-in-fact" which must be
within the " zone of interests" protected by the Atomic Energy '

Act or the National Environmental Policy Act of 1969. !WLqan
g

tipAawk Power Coro. (Nine Mile Point Nuclear Station, Unit 2),
LBP-83-45, 18 NRC 213, 215 (1983). Sig Northern States Power '

[L (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 313, 315 i

(1989); Lono luland Liohtina Co (Shoreham Nuclear Power
Station, Unit 1), LBP-91-23, 33 NRC 430, 443, 444 (1991).

.

An alleged injury to a purely legal interest is sufficient to
support standing. Thus, a petitioner derived standing by ,

alleging that a proposed license amendment would deprive it
of the right to notice and opportunity for hearing provided by
5 189a of the Atomic Energy Act. Cleveland Electric illumi- ,

natino Co. (Perry Nuclear Power Plant, Unit 1), LBP-90-15, 31'

NRC 501, 506 (1990), raconsid. denied, LBP-90-25, 32 NRC 21
(1990).

With respect to " zone of interest " the Appeal Board, in
Viroinia Electric & Power Co. (North Anna Power Station, Units
1 & 2), ALAB-342, 4 NRC 98, 103 n.6 (1976), rejected thee

contention that the Atomic Energy Act includes a " party
aggrieved" provision which would require for standing purposes
simply a showing of injury-in-fact. The Commission agreed |
with this analysis in its P_ftbble Sprinai decision. As such, '

7.one of interest reouire.vnti re not met simply by invoking
the Atomic Energy Act but nmt N satisfied by other means. ,

The following shculd be notea with r gard to " zone of
interest" requirements:

(1) The directness of a petitioner's connection with a ,

facility bears upon the sufficiency of its allegations of
injury-in-fact,-but not upon whether its interests fall
within the zone of interest which Congress was protecting
or regulating. Viroinia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976).

(2) The Atomic Energy Act and its implementing regula- ,

tions do not confer standing-but rather require an
additional showing that interests sought to 5e protected *

arguably fall within the zone of interests protected or
regulated by the Act. Viroinia Electric & Power Co.,
ALAB-342 supra; accord, Portland General Electric Ch
(Pebble Springs Nuclear Plant, Units 1 & 2), CL1-76-27, 4
NRC 610 (1976).

O (3) While potential loss of business reputation is a
cognizable " injury-in-fact," an interest in protectingv
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business reputation and avoiding possible damage claims
is not arguably within the zone of interest which the Act -

seeks to protect or regulate. Virainla_EltCirJL1_P_exeJ-
(h , ALAB-342, 19pr4 (business reputation of reactor
vessel component fabricator clearly would be injured if
components failed during operation; however, fabricator's
interest in protecting his reputation by intervening in
hearing on adequacy of vessel supports was not withw the
zone of interests sought to be protected by the Atomic
Energy Act).

(4) The economic interest of a ratepayer is not sufficient
to allow standing to intervene as a matter of right since _

concern about rates is not within the scope of interests
sought to be protected by the Atomic Energy Act. Kansas
Das & Electric th (Wolf Creek Generating Station, Unit
1), ALAB-424, 6 NRC 122, 128 (1977); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-.

413, 5 NRC 1418, 1420-1421 (1977); Detroit Edison Ch
(Greenwood Energy Center, Units 2 & 3), AtAB-376, 5 NRC
426 (1977); Public Service Co. of Oklahoma (Black Fox
Nuclear Power Station, Units 1 & 2), LBP-77-17; 5 NRC 657
(1977); Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), LBP-91-4, 33 NRC
153, 158 (1991). Nor is such interest within the zone of
interests protected by the National Environmental Policy
Act. Portland General Electric Company (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976).

(5) A person's interest as a taxpayer does not fall with-
in the zone of interests sought to be protected by either
the Atomic Energy Act or the National Environmental .

Policy Act. TenneJsee Valley Authority (Watts Bar
Nuclear Plant, Units 1 & 2), ALAB-413, 5 NRC 1418, 1421
(1977); Northern States Power CL (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989).

(6) Economic injury gives standing under the National
Environmental Policy Act only if it is environmentally
related. Tennessee Valley Authontly (Watts Bar Nuclear
Plant, Units 1 & 2), ALAB-413, 5 NRC 1418,1421 (1977);
Sacramento Municipal Utility District (Rancho Seco
Nuclear Generating Station), LBP-91-17, 33 NRC 379, 390-
91 (1991). See also lona Island lightina CL (Jamesport

" Nuclear Fower Station, Units 1 & 2), ALAB-292, 2 NRC 631,
640 (1975).

The test is a cognizable interest that might be adversely
affected by one or another outcome of the proceeding. No
interest is to be presumed. There must be a concrete
demonstration that harm could flow from a result of the
proceeding. Ruclear Enaineerina Co. _inc. (Sheffield, 111.
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Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

A petitioner must allege an ' injury-in-fact" which he will !
suffer as a result of a Commission decision. He ma not
derive standing from the interests of another person a

organization, nor may he seek to represent the interests of
others without their express authorization. Elorida Power and
Licht Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CL1-
89-21, 30 NRC 325, 329-30 (1989).

An ir.dividual alleging that violation of constitutional
provisions by governmental actions based on a statute will

Icause him identifiable injury should have standing to
challenge the constitutionality of those actions. Philadel-
chia Electric C h (Limerick Generating Station, Units 1 and
2), LBP-82-43A, 15 NRC 1423, 1445 (1982), sitin9, M u1LQ !

Police Officer's Association v. Stover, 526 F.2d 431, 436 |
(10th Cir. 1975), vacated and remanded on other arounds, 426 |
U.S. 994 (1976), holdina on standino reaffirmed, 552 f.2d 918 ;

(10th Cir.1977); 3 K. Davis Administrative Law Treatise ;

22.08, at 240 (1958).

The courts have not resolved the issue of whether an in-
1 dividual who suffers economic injury as a result of a Board's
( decision to bar him from working in a certain job would be

within the zone of interests protected by the Atomic Energy
Act. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CL1-85-2, 21 NRC 282, 316 (1985). Sag,
L L , Consumers Power Co. (Palisades Nuclear Power facility), '

ALAB-670, 15 NRC 493, 506 (1982) (concurring opinion of Mr.
Rosenthal), vacated as moot, CLI-82-18, 16 NRC 50 (1982).

Allegations that a plant will cause radiologically con-
taminated food which a person may consume are too remote and
too generalized to provide a basis for standing to intervene.
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), LBP-82-43A, 15 NRC 1423, 1449 (1982); Boston Edison
[h-(Pilgrim Nuclear Power Station), LBP-85-24. 22 NRC 97, 98,
affirmed en other arounds, ALAB-816, 22 NRC 461 (1985).

For antitrust purposes, the interest of a ratepayer or
consumer of electricity is not necessarily beyond the
zone of interests protected by Section 105 of the Atomic
Energy Act. However, the petitioner must still demon-
strate that an injury to its economic interests as a
ratepayer would be the proximate result of anticompetitive
activities by the licensee. Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-13, 7 NRC 583, 592-593
(1978).

! Antitrust consideration to one side, neither the Atomic
Energy Act nor the National Environmental Policy Act includes
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in its " zone of interests" the purely economic personal
concerns of a member / ratepayer of a cooperative that purchases
power from a prospective facility co-owner. Dstroit Edison
[p1 (Enrico fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC
473, 474-475 (1978). Ste_tiss Egget Sound Power & Lich LCs1
(Skagit/Hanford Nuclear Power Project, Units 1 and 2), LBP-82-
26, 15 NRC 742, 744 (1982).

General economi concerns are not within the proper scope of
issues to be litigated before the boards. Concerns about a
facility's impact on local utility rates, the local economy,
or a utility's solvency, etc., do not provide an adequate
basis for standing of an intervenor or for the admission of an
intervenor's contentions. Such economic concerns are more
appropriately raised before state economic regulatory
agencies. EgUic Sarvice Cp1_nUkw_Hampjhire (Seabrook
Station, Unit 2), CL1-84-6, 19 NRC 975, 978 (1984); Washinalan
Eublic Power Supply _Snten (WPPSS Nuclear Project No.1),
ALAB-771, 19 NRC 1183, 1190 (1984); Eh11adcJphia_J1tttI1c_(L.
(Limerick Generating Station, Units I and 2), ALAB-789, 20 NRC
1443, 1447 (1984). .Str Lpna Isltitdlightlng_[p1 (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 30
(1991); Lpna Island Liabtina_[p1 (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179,194 (1991); Lang
Islandlightlng_Cp2 (Shoreham Nuclear Power Station, Unit 1),
LBP-91-23, 33 NRC 430, 437, 443 (1991); Loca_liland Lichtina
[21 (Shoreham Nuclear Power Station Unit 1), LBP-91-26, 33
NRC 537, 544, 546 (1991).

For an amendment authorizing transfer of 20X of the ownership
of a facility, allegations that a petitioner w3uld " receive"
only 80% of the electricity produced by the plant rather than
the 100X " assumed in the 'NEPA balance'" were insufficient to
give standing as a matter of right because it was an economic
injury outside the zone of interests to be protected and the
NEPA cost-benefit analysis considers the overall benefits to
society rather than benefits to an isolated portic1. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-
11, 7 NRC 381, 390-90, aff'd, ALAB-470, 7 NRC 473 (1978).

' The Commission applies judicial tests of " injury-in-fact" and
" arguably within the zone of interest" to determine standing.
" Injury" as a premise to standing must come from an action, in
contrast to failure to take an action. One who claims that an
Order in an enforcement action should have provided fer more
extensive relief does not show injury from relief granted and

,

l thus does not have standing to contest the order. Egblic
l Service Co. of Indiana (Harble Hill Nuclear Generating

Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980).

A mere academic interest in the outcome of a proceeding will
not confer standing. The petitioner must allege some injury
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d that has or will occur from the action taken as a result of
the proceeding. Skaatt/Hanford, slipn , if NRC at 743.

To establish the requisite " injury-in-f act' ror standing, a
petitioner must have a "real stake" in the outcome, that is, a
genuine, actual, or direct stake, but not necessarily a
substantial stake in the outcome. An organization meets this
requirement where it has identified one of its members who
possesses the requisite standing, llauttan_Lightina and Pont
A (South Texas Project, Units 1 and 2), LBP-79-10, 9 NRC
439, 447-448 (1979).

A petitioner who supports an application must, of course,
show the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific-injury that it or its members would or might
sustain should the application it supports be denied or should
the license it supports be burdened with conditions or
restrictions. Nuclear Enoineerina Co., Inc. (Sheffield, 111.'

Low-level Radioactive Waste Disposal Site) ALAB-473, 7 NRC
737, 743 (1978).

An alleged injury to health and safety, shared equally by all
those residing near a reactor, can form the basis for
stanJing. Philadelohia Electric Ch (Limerick Generating

O Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1434
(1582).

A petitioner may base its standing upon a showing that
his or her residence, or that of its members, is within
the geographical zone that might be affected by an
accidental release of fission products, liouston lichtina
and Power C L (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC 439, 443 (1979). See also Detroit
Edison Comoany (Enrico Fermi Atomic Power Plant, Unit
2), LBP-79-1, 9 NRC 73, 78 (1979). Close proximity has
always been deend enough standing alone, to establish
the requisite interest for intervention. In such a
. case the petitioner does not have to show that his concerns
are well-founded ja fact, as such concerns are addressed when
the merits of the case are reached. Distances of as much as
50 miles have been held to fall within this zone, yjrginia
Liectric- and Power Comoany (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979); Ququesne Liaht
1 (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC
393, 410, 429 (1984), citina, South Texas, inpn , 9 NRC at
443-44; Enrico Fermi, IVara, 9 NRC at 78; Tennessee Vallev
Apthority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413,
5 NRC 1418, 1421 n.4 (1977); Texas Utilities Generatina C h
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-79-
18, 9 NRC 728, 730 (1979).O
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An intervention petitioner who resides near a nuclear facility
need not show a causal relationship between injury to its j
interest and the licensing action being sought in order to '

establish st ading. Armed forces Rdjlbig10SY_EtitLtg.h
Ins 111st.e (Cobalt-60 St" age facility), ALAB-682, 16 NRC 150,
153 (1982), g_iling, yltginia Electric and Powel l m (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC {54, 57 n.5 (1979). j

A legislator lacks standing to intervene on benalf of the
interests of his constituents who live near a nuclear
facility. However, the legislator may participate in a
proceeding in a private capacity if he can establish his own
personal standing. (;qtnhq11.ignlnginee r i n&_lm ( H e m a t i t e
fuel fabrication facility), LBP-89-21, 30 NRC 140, 145 (1989),

in a materials license renewal proceeding under 10 CfR Part
30, as in construr. tion permit and operating license proceed-
ings under 10 CfR Part 50, proximity to a large source of
radioactive material is sufficient to establish the requisite
interest for standing to intervene. Whether a petitioner's
stated concern is in fact justified must be left for con-

,

sideration when the merits of the controversy are reached.
Armed forcas Radicbiologylsfarch _1B51111113 (Cobalt-60
Storage facility), ALAB-682, 16 NRC 150, 154 (1982). le.c
c.;ne ral l y, LBP-82-24, 15 NRC 652 (1982), (decision reversed
regarding petitioner's request to intervene). However, |
postcards and letters from individuais allegedly living near j
nuclear fuel element manufacturing and fuel element decladding
facilities which make only vague and generalized allusions to
danger or potential injury from radiation do not constitute a 1

proper intervention statement. Rockwell lalert_ national Corm !
(Energy Systems Group Special Materials License No. SNM-21),
L8P-83-65, 18 NRC 774, 777 (1983).

Although residence within 50 miles is not an explicit
requirement for intervention by right, that limit is
consistent with precedent. Without a showing that a
plant has a far greater than ordinary potential to injure
outside a 50 mile limit, a oerson has a weak claim to
the protection of a full adjudicatory proceeding; rule-
making or lobbying Congress are available to protect
public interasts of a general nature. Cleveland.JJegtric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2).
LBP-81-24, 14 NRC 175, 178-179 (1981).

However, the fact that a petitioner may reside within a 50-
r.ile radius of a facility will not always be sufficient toI

establish standing to intervene. A Board will consider the
nature of the proceeding, and will apply difforent standing
considerations to proceedings involving construction permits
or operating licenses than to proceedings involving license
amendments. Thus, in a license amendment proceeding involving
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' an existing facility's fuel pool, a Board denied intervention

to a petitioner who resided 43 miles from the facility because
the petitioner failed to demonstrate that the risk of injury
from the fuel pool extended that far from the facilit/.
Ikudon Edison Co. (Pilgrim Nuclear Power Station), LBP-85-24,
22 NRC 97, 98-99 (1985), affirmed on other aroundi, ALAB-816,
22 NRC 461 (1985).

A petitioner's residence within 50 miles of a nuclear facility
was insufficient, by itself, to establish standing to inter-
vene in an exemption proceeding where the exemption at issue
involved the protection of wurkers in the facility and did not
have the clear potential for offsite consequences affecting
the general population. Florida Power and Liaht Co. (St.
Lucie Nuclear Power Plant, Units 1 and 2), CL1-89-71, 30 NRC
325, 329-30 (1989); Arizona Public Service to (Palo Verda
Nuclear Generating Station, Units 1, 2, and 3), LBP-91-4, 33
NRC 153, 156-57 (1991) (proposed license amendments involyrd
potential offsite ;afety consequences). Etg Lona Island
Liahtina CQ (Shoreham Nuclear Power Station, Unit 1), '.BP-91-
1, 33 NRC 15, 29, 30 (1991); L2Do Island _lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-7, 33 IIRC
179, 193, 194 (1991); (qng Island Lichtina Co. (Shoreham
Nuclear Power Station Unit 1), LBP-91-23, 33 NRC 430, 437
(1991).

O Residence more than 75 miles from a plant will not alone
establish an. interest sufficient for standing as a matter of
right. Philadelphia Electric Co (Limerick Generating

' Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1447
(1982), citina, Q&vland Power Coonerative (Lacrosse Boiling
Water Reactor), ALAB-497, 8 NRC 312, 313 (1978); Public
Service Co. of Oklahoa (Black Fox Units 1 and 2), ALAB-397,
5 NRC 1143, 1150 (1977).

A statement of asserted injury which is insufficient to found
a valid contention may well be adequate to provide a basis for
standing. Consumers Power Company (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 115 (1979).

failure to produce an environmental impact statement in
circumstances where one is required has been held to con-

.
stituta injury - indeed, irreparable injury. Palisadgi,
supra, 10 NRC at 115-116. Persons residing within the close<

proximity to the locus of a proposed action constitute the
very class which an impact statement is intended to benefit.
Palisades, supr_a, 10 NRC at 116.

An organization has established standing by asserting that the
Commission's decision not to prepare an environmental impact
statement of the alleged de facto decommissioning of the

O Shoreham facility would injure the organization's ability to
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disseminate informatioi. which is essential to its organiza-
tional purpose and is within the zone of interests protected
by the National Environmental Policy Act, Lono 1113M
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
91-23, 33 NRC 430, 435-36 (1991). The organization's alleged
injury also was sufficient to establish standing in the ;

Shoreham possession-only license proceeding where the i
organization asserted that the application for a possession-
only licen, was another step in the alleged de facto

i

decommissioning of the Shoreham facility. Lona Islad i

Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP- |

91-26, 33 NRC 537, 541-43 (1991). ;
l

2.9.1.1.2 Standing of Organizations to Intervene
|

A party may intervene as of righ' anly when he asserts
his own interests under either the Atomic Energy Act or

,

NEPA, and not when he asserts interests of third persons. i

Tennessee Valley Authority (Watts Bar Nuclear Plant,
Units 1 & 2), ALAB-413, 5 NRC 1418, 1421 (1977). Commis- 4

'sion practice requirm each party to separately establish
standing. 10 CFR 5 2.714. Commonwealth Edison Co.
(Dresden Nuc! ear Power Station, Unit 1), CL1-81-25, 14
NRC 616, 623 (1981). An organization may meet the in-
jury-in-fact test for standing in one of two ways. It

may demonstrate an effect upon its organizational interest, or
it may allege that its members, or any of them, are suffering
immediate or threatened injury as a result of the challenged
action of the sort that wculd make out a justifiable case had
the members themselves brought suit. Houston liqhtina and
Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 5
NRC 644, 646 (1979); Consumers Power Company (Palisades
Nuclear Plant), LBP-79-20, 10 NRC 108, 112-113 (1979). See
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), LBP-87-7, 25 NRC 116, 118 (1987). Thus, a
corporate environmental group has standing to intervene and
represent members who have an interest which will be affected.
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976). Note,
however, that a member's mere " interest in the problem"
without a showing that the member will ba af fected is
insufficient to give the organization surding. Allied-
General Nuclear Services (Barnwell Fuel Receiving and Storage
Station), ALAB-328, 3 NRC 420 (1976). An organ dation does
not have independent standing to intervene in a licensing
proceeding merely because it asserts an interest in the
litigation. Puget Sound Power and Licht Co. (Skagit/Hanford
Nuclear Power Project, Units 1 and 2), LBP-82-74,16 NRC 981,
983 (1982), citina, Allied General Nuclear Services (Barnwell
Fuel Receiving and Storage Station), ALAB-328, 3 NRC 420, 422
(1976). An organization seeking to intervene in its own right
must demonstrate a palpable injury-in-fact to its organiza-
tional interests that is within the scope of interests of the
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Atomic Energy Act or the National Environmental Policy Act.
Florida Power and Licht Co (Turkey Point Nuclear Generating :m

Plant, Units 3 and 4), ALAB-952, 33 NRC 5?l, 528-530 (1991).
In this vein, for national environmental groups, standing is
derived from injury-in-fact to individual members. South .

Texas, igpr_3, 9 NRC at 647, (1 tina, Sierra Club v. Mortpa,
405 U.S. 727 (1972). However, an organization specifically ;

empowered by its members to promote certain of their interests
has those members' authorization to act as their representa-
tive in any proceeding that may affect those interests. Puget
Sound Power and licht Co. (Skagit/Hanford Nuclear Power
Project, Units 1 and 2), ALAB-700, 16 NRC 1329, 1334 (1982);
ifte Hunt v. Washinaton Aonle Advertisina Commission, 432 U.S.
333, 342-345 (1977); Virainia Electric and Power Co, (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-536, 9 NRC
402, 404 n.2 (1979); tiouston Lichtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC
377 395-396 n.25 (1979).

There is a presumption of standing where an organization
raises safety issues on behalf of a member or members residing
in.close proximity to a plant. Consumers Power Company

'

(Palisades Nuclear Plant), LBP-79-20, 10 NRC 108, 115 (1979);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear"

'Power Station), LBP-87-7, 25 NRC 116, 118 (1987). The
petitioning organization must identify the members whose
interests it represents, and s' ate the members' places of
residence and the extent of the members' activities located .

'within close proximity to the plant. Arizona Public Servic -
01. (Palo Verde Nuclear Generating Station, Units 1, 2, and -

3), LBP-91-4, 33 NRC 153, 158 (1991). -

For a case holding that a petitioner cannot assert the
rights of third parties as a basis for intervention, see
Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-78-ll, 7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 4734

(1978) (mother attempted to assert the rights of her son who
attended medical school near a proposed facility).

"[1]t is clear that an organization may establish its standing-

" through the interest of_its members;-but, to do so, it must
identify specifically the name and address of at least one
affected member who wishes =to be represented by the organiza-
tion." Detroit Edison Company (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978); Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), LBP-87-7, 25 NRC 116, 118-(1987),

Where an organization is to be represented in an NRC pro-
ceeding by one of its members, the member must demonstrate
authorization by that organization to represent it. Fermi,
suora, 8 NRC at 583. Eqq Georgia Power Co. (Vogtle Electric

'
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Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92 |

(1990). j

|
'If an official of an organization has the requisite personal

interests to support an intervention petition, her signatt.e
on the organization's petition for intervention is enough to
give the organization standing to intervene. However the
organization is not always necessarily required to produce an
affidavit from a member or sponsor authorizing it to represent
that member or sponsor. The organization may be presumed to
represent the interests of those of its members or sponsors in
the vicinity of the facility. (Where an organization has no
members, its sponsors can be considered the equivalent to mem-'

bers where they financially support the organization's objec-
tives and have indicated a desire to be represented by the
organization). Consolidated Edison Co. of N.Y (Indian Point,a
Unit No. 2) and Power Authority of the Slate of N.Y. (Indian
Point, Unit No. 3), LBP-82-25, 15 NRC 715, 728-729, 734-736
(1982).

An organization which bases its standing upon the interests of
its sponsors must: (1) identify at least one sponsor who will
be injured; (2) describe the nature of that injury; and (3) '

provide an authorization for the organization to represent the
sponsor in the proceeding. Northern States Power Co.
(Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 314 (1989).
To establish injury-in-fact, an organization must show a
causal relationship between the alleged injury to its sponsor
and the proposed licensing activity. Northern States Power
Co. (Pathfinder Atomic Plant), LBP-90-3, 3i NRC 40, 43-44
(1990).

To establish the requisite " injury-in-fact" for standing, a
petitioner must have a "real stake" in the outcome, a genuine,
actual, or direct stake, but not necessarily a substantial
stake in the outcome. An organization meets this requirement
where it has identified one of its members who possesses the
requisite standing. Houston L_ichtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-448
(1979). See Dellums v. NRC, 863 F.2d 968, 972-73 (0.C. Cir.
1988).

An organization seeking to obtain standing in a representative
capacity must demonstrate that a member has in fact authorized
such representation. Houston Lichtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 444
(1979), aff'd, ALAB-549, 9 NRC 644 (1979), Detroit Edison Co.

! (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73,
| 77 (1979); Consumers Power Company (Palisades Nuclear Plant),
L LBP-79-20, 10 NRC 108, 113 (1979); Commonwealth Edison Co.

(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16
NRC 183, 185 (1982), citina, Houston Liahtina and Epwer Co.

| (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,
l
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9 NRC 377 (1979); see aenerally, CL1-81-25, 14 NRC 616 (1981), -- r

(Guidelines for Board); Unr10Aati Gas and Electric Co.
(Zimmer Nuclear Power Station, Unit 1), LBP-82-54, 16 NRC 210,
216 (1982), citina, Houston Lichtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377
(1979); Dqouesne Licht Co. (Beaver Valley Power f. ation~ Unit
2;, LBP-84-6, 19 NRC 393, 411 (1984); V3rmont Yankee Nuclear
Power Coro. (Vermont Yankee Nuclear Power Station), LBP-87-7,
25 NRC 116, 118 (1987); Georoia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92
(1990); lona Island liahtina Co. (Shoreham Nuclear Power
Station, Unit 1),-LBP-91-1, 33 NRC 15, 30 (1991). Where the
affidavit of the member is devoid of any statement that he
wants the organization to represent his interests, it is
unwarranted for the Licensing Board to infer such authoriza-
tion, particularly where the opportunity was offered to revise
the document and was ignored. Eeaver Valley, Lupfa, 19 NRC at
411.

An organization was denied representational standing where the
person on whom it based its standing was not an individual
member of the _ organization, but instead was serving as the
representative of another organization. Florida Power and
Licht Co. (Turkey Point Nuclear Generating Plant, Units 3 and
4), ALAB-L2, 33 NRC 521, 530-31 (1991).

To have standing, an organization must show injury either to
its organizational interests or to the interests of members

|
who have authorized it to act for them. Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1437 (1982), citina, Warth v. Seldin, 422 U.S.
490, 511 (1975); Sierra Club v. Morton, 405 U.S. 727, 739-740

_

(1972);-Consumers Power Co. (Palisades Nuclear Plant), LBP-79-
20, 10 NRC 108, 113 (1979); Georaia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 91-92
(1990). See Sacramento Municipal Utility District (Rancho
Seco Nuclear Generating Station), LBP-91-17, 33 NRC 379, 389
(1991).

An organization depending upon injury to the interests of its
members to establish standing, must provide with its petition
identification of at least one member who will be injured, a
description of the nature of that injury, and an authorization
for the. organization to represent that individual in the
proceeding. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982), i

citina, Houston Liahtina and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-535, 9 NRC 377, 390-96
(1976); Combustion Enaineerina. Inc__ (Hematite Fuel Fabrica-
tion Facility), LBP-89-23_. 30 NRC 140, 149 (1989); Northern :
States Power Cot (Pathfinder Atomic Plant), LBP-89-30, 30 NRC |

|
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311, 313, 315-16 (1989); Curators of the University of
Missouri, LBP-90-18, 31 NRC 559, 565 (1990); Lona Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
1, 33 NRC 15, 29 (1991); Seouoyah fuels Corporation, LBP-91-5,
33 NRC 163, 166 (1991); Lona Island Liahting_ Lot (Shoreham
Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC 179, 192-93
(1991); Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-23, 33 NRC 430, 434 (1991); Lqu9
Island liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-91-26, 33 NRC 537, 541 (1991). The alleged injury-in-fact
to the member must be within the purpose of the organization.
Curators, luora, 31 NRC at 565-66.

Absent express authorization, an organization which is a party
to an NRC proceeding may not represent persons other than its
own members. Since there are no Commission regulations
allowing parties to participate as private attorneys general,
an organization acting as an intervenor may not claim to
represent the public interest in general in addition to
representing the specialized interests of its members, in
this vein, a trade association of home heating oil dealers
cannot be deemed to represent the interests of employees and
customers of the dealers. Similarly, 'n organization of
residents living near a proposet iant site cannot be deemedr

to represent the interests of other residents who are not
members. Lona Island Lightina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-77-II, 5 NRC 481 (1977); Puaet Sound
Power and Liaht Co. (Skagit/Hanford Nuclear Power Project,
Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982), citina,
Shoreham, lupra, 5 NRC at 481, 483. In a Subpart L proceed-
ing, an organization lacked standing to litigate the conse-
quences of a possible accident in a research laboratory where
the health risks from the accident would be confined within
the laboratory and the organization had not demonstrated that
any of its members were workers inside the laboratory.
Curator 1_of the University of Missouri, LBP-90-30, 32 NRC 95,
103 (1990).

An organization must, in itself, and through its own member-
ship, fulfill the requirements for standing. Sk.aait /Hanford ,
supra,16 NRC at 984, citina, Portland General Electric Co,
(Pebble Springs Nuclear Plant, Units 1 and 2), Cll-76-27, 4
NRC 610, 613 (1976).

An organization has sufficiently demonstrated its standing to
intervene if its petition is signed by a ranking official of
the organization who himself has the requisite personal
interest to support the intervention. An organization seeking
intervention need not demonstrate that its membership had
voted to seek intervention on the matter raised by a submitted
contention, and had authorized the author of the intervention
petition to represent the organization. Duke Power Company

(Amendment to Materials License SNM-1773 -- Transportation of
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Spent fuel from Oconee Nuclear Station for Storage at McGuire
Nuclear Station), ALAB-528, 9 NRC 146, 151 (1979).

An organization cannot meet the " interest" requirement for
standing by acquiring a new member considerably after the -

deadline for filing of intervention petitions who meets the
" interest" requirement, but who has not established good cause
for_the out-of-time filing. Rashinoton Public Power Stmph
System (WPPSS Nuclear Project No. 2), LBP-79-7, 9 NRC 330, 335
(1979). The organization cannot in this situation amend its
original pleading to show the interest of the new member; the
Licensing Board has interpreted 10 CFR S 2.714(a)(3) to permit
amendment of a petition relative to interest only by those
individuals who-have made a timely filing and are merely
particularizing how their interests may be affected. WPPSS,
suora, 9 NRC at 336.

Where the petitioner organization's membership solicitation
brochure demonstrates that the organization's sole purpose is

,
.to oppose nuclear power in general and the construction and
operation of nuclear plants in the northwest in particular,
mere membership by a person with geographic standing to
intervene, without specific representational authority, is
sufficient to confer standing. Washinaton Public Power SuJph
System (WPPSS Nuclear Project No. 1), LBP-83-16, 17 NRC 479,
482 (1983).

A petitioner organization cannot amend its petition to
satisfy the timeliness requirements for filing without leave
of the Board to include an affidavit executed by someone who
became a member after the due date for filing timely petition.
WPPSS, suora, 17 NRC at 483.

It is not necessary for the individual on whom organizational
standing is based ta be conversant with, and able to defend,
each and every conte.. tion raised by the organization in
pursuing his interest. Litigation strategy and the technical
details of the complex prosecution of a nuclear power
intervention are best left to the resources of the organiza-
tional petitioners. WPPSS, suora, 17 NRC at 485.

2.9.4.1.3 Standing to Intervene in Export Licensing Cases

In Edlow International Co., CLI-76-6, 3 NRC 563 (1976), the
Commission dealt with the question as to whether the Natural
Resources Defense Council and'the Sierra Club could intervene
as of right and demand a hearing in an export licensing cast.
The case involved the export of fuel to India for the Tarapur
project. The petitioners contended that at least one member
of the Sierra Club and several members of NRDC lived in India
and thus would be subject to any hazards created by the

\ reactor.
|
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In rejecting the argument that there was a right to intervene,
the Commission stated:

If petitioners allege a concrete and direct injury
their claim of standing is not impaired merely be-
cause similar harm is suffered by many others.
However, if petitioners' ' asserted harm is a
" generalized grievance" shared in substantially
equal measure by all or a large class of citizens,
that harm alone normally does not warrant exercise
of jurisdiction'. 3 NRC at 576.

The Commission held that the alleged interests were de
minimis (3 NRC at 575), noting.that, while in domestic
licensing cases claims of risk that were somewhat remote have
been recognized as forming a basis for intervention, Section
189(a) of the Act (42 U.S.C. 6 2239(a)) would not be given
such a broadly permissive reading (3 NRC at 571) in export
licensing cases.

Consistent with its decisien in Edlow International Co.,
CLI-76-6, 3 NRC 563 (1976), the Commission has held that
a petitioner is not entitled to intervene as a matter of
right where its petition raises abstract issues relating
to the conduct of U.S. foreign policy and protection of
the national security. The petitioner must establish that
it will be injured and that the injury is not a generalized
grievance shared in substantially equal measure by all or a
-large class of citizens. In the Matter of Tep Aco11 cations,
CLI-77-24, 6 NRC 525, 531.(1977). Nevertheless, the
Commission may, in its discretion, direct further public
proceedings if it determines that _such proceedings would
be in the public interest even though the petitioner has
not established a right under Section 189 of the Atomic
Energy Act to intervene or demand a public hearing. 16 at
532. See also Braunkohle Transoort. USA (Import of South
African Uranium Ore Concentrate), CLI-87-6, 25 NRC 891, 893
(1987), citina, 10 CFR S 110.84(a).

The contention that a major Federal action would have a
significant environmental impact on a foreign nation is not
cognizable under NEPA, and cannot support intervention.
Dabcock & Wilcox (Application for Considerations of Facility
Export License), CLI-77-18, 5 NRC 1332, 1348 (1977).

Judicial precedents will be relied on in deciding issues of
standing to intervene in export licensing. Westinahoule
Electric Coro. (Export to South Korea), CLI-80-30, 12 NRC
253, 258 (1980).

Institutional interests in disseminating information and
educating the public do not establish a claim of right under
Section 189a of the Atomic Energy Act for purposes of standing
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b because it would not constitute an interest affected by the
proceeding. There must be a causal nexus between the refusal
to allow standing and the inability to disseminate informa-
tion. 16 at 259.

2.9.4.1.4 Standing to Intervene in Specific Factual Situations

Residence within 30-40 miles of the plant site has been held
to be sufficient to show the requisite interest in raising
safety questions. Virainia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-146, 6 AEC 631, 633-634
(1973); Louisiana Power & Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-125, 6 AEC 371, 372, n.6 (1973);
Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188, 190, 193, reconsid.
d a , ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973);
Florida Power _ and Licht Co. (St. Lucie Huclear Power Plant,
Unit 1), LBP-88-10A, 27 NRC 452, 454-55 (1988), aff'd on
other arounds, ALAB-893, 27 NRC 627 (1988). Similarly, a
person whose base of normal, everyday activities is within 25
miles of a nuclear facility can fairly be presumed to have an
interest which might be affected by reactor construction
and/or operation. Dulf Statas Utilities Co. (River Bend
Station, Units 1 & 2), ALAB-183, 7 AEC 222, 226 (1974). A
petitioner must affirmatively state his place of residence andf

( the extent of his work activities which are located within
\ close proximity to the facility. Florida Power and Licht Co.

(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
91-2, 33 NRC 42, 47 (1991). A person who regularly commutes
past the entrance of a nuclear facility while conducting
normal activities is presumed to have the requisite interest
for standing. Northern State: Power Co. (Pathfinder Atomic
Plant), LBP-90-3, 31 NRC 40, 45 (1990). Moreover, persons who
allege that they use an area whose recreational benefits may
be diminished by a nuclear facility have been found to possess
an adequate interest to allow intervention. Philadelohia
Electric Co. (Peach Bottom Atomic Power Station, Units 2 & 3),
CLI-73-10, -6 AEC 173 (1973). On the other hand, it is proper
for a Board to dismiss an intervention petition where the
intervenor changes residence to an area not in the proximity
of the reactor and totally fails to assume any significant
participatory role in the proceeding. Gulf States Utilitin
CA (River Bend Station, Units 1 & 2), ALAB-358, 4 NRC 558
(1976).

A petitioner who resides far from a facility cannot acquire
standing to intervene by asserting the interests of a third
party who will be near the facility but who is not a minor or
otherwise under a legal disability which would preclude his
own participation. Detroit Edison Co. (Enrico Fermi Atomic
Power Plant, Unit 2), ALAB-470, 7 NRC 473, 474 n.1 (1978),^

t-
'
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"A petitioner may base its standing upon a showing that his
or her residence, or that of its members, is 'within the
geographical zone that might be affected by an accidental i

release of fission products.' louisiana Power and liahl
Company (Waterford Steam Electric Station, Unit 3), ALAB-125,
6 AEC 371, 371 n.6 (1973)." Eetroit Edison Company (Enrico
Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73, 78
(1979). Distances of as much as 50 miles have been held to
fall within this zone. Tennessee Valley Authority (Watts Bar
Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 n.4
(1977) (50 miles); Northern States Power Company (Prairio
Island Nuclear Generating Plant, Units 1 and 2), ALAB-107, 6 '

AEC 188, 193 (1973) (40 miles); Fermi, lucra (35 miles).

A petitioner which bases its standing on its proximity to a
nuclear facility must describe the nature of its property or
residence and its proximity to the facility, and should
describe how the health and safety of the petitioner may be
jeopardized. Northern States Power Co. (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989) .

The Licensing Board refused to allow intervention on the
basis of the possibility of petitioners' consuming produce,
meat products, or fish originating within 50 miles of the
site. Washinaton Public Power Supply System (WPPSS Nuclear
Project No. 2), LBP-79-7, 9 NRC 330, 336 (1979).

A petitioner owning and renting out farmland 10 to 15 miles
from the site and visiting the farm occasionally was held not
to meet standing requirements. WPPSS, supra, 9 NRC at 336-
338.

One living 26 miles from a plant cannot claim, without more,
that his aesthetic interests are harmed. Conjectural
interests do not provide a basis for standing. Nor does
economic harm or one's status as a ratepayer provide a basis
for standing. Houston liahtina & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-582, 11 NRC 239,
24?, 243 n.8 (1980).

The fact that the petitioner is an intervenor with respect
to the same issue in another proceeding does not give him
standing to intervene for the purpose of protecting himself
from adverse precedent in the proceeding in question.
Consolidated Edison Co. of N.Y. . Inc. (Indian Point Nuclear
Power Station, Units 1, 2 & 3), ALAB-304, 3 NRC 1, 4 (1976).

A petitioner's standing in a non-NRC proceeding is insuffi-
cient to establish standing in an NRC proceeding, at least in
the absence of a showing of the equivalence of applicable
standards and an overlap of relevant issues. Georaia Power
Co (Vogtle Electric Generating Plant, Units 1 and 2), LBP-90-m

29, 32 NRC 89, 91 (1990).
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Where a license amendment grants a co-licensee precisely
the relief which the co-licensee seeks as a party to a
pending proceeding, the co-licensee loses its standing
to assert its claim in the proceeding. Nuclear Fuel Services
and New York State Eneray Research and Develop _ ment Au_1hority
(Western New York Nuclear Service Center), LBP-82-36, 15 NRC
1075, 1083 (1982).

For the views of various Appeal Board members on whether a
petitioner has the requisite interest where he has an economic
interest which competes with nuclear power in generating
electricity, me the three opinions in Lona Island Lichtina
.CL (Jamesport Nuclear Power Station), ALAB-292, 2 NRC 631
(1975).

A petitioner who supports an application must, of course,
; hon the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific injury that it or its members would or might
sustain should the application it supports be denied or should
the license it supports be burdened with conditions or
restrictions. Nuclear Enaineerina Co.. Inc (Sheffield, Ill.a
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

,

( In a license amendment proceeding to allow two electric\

V cooperatives to become co-owners of a nuclear plant, interests
of a petitioner which stemmed from membership in the coopera-
tive (" loss of equity," " threat of bankruptcy," " higher
rates," " cost of replacement power," or " loss of property
taxes") were insufficient to support standing as a matter of
right. Detroit Edison Company (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-470,
7 NRC 473 (1978).

Those persons who would have standing to intervene in new
construction permit hearings, which would be required if good
cause could not be shown for an extension of an existing
construction permit, would have standing to intervene in
[ extension proceedings) to show that no good cause existed
and, consequently, that new construction permit hearings would
be required to complete construction. Northern Indiana Public
Service Company (Bailly Generating Station, Nuclear-1),
LBP-80-22, 12 NRC 191, 195, affirmed, ALAB-619, 12 NRC 558,
563-565 (1980).

Economic injury to ratepayers is not sufficient to confer
standing upon State Commissions to challenge proposed
license revocation because such injury results from
termination of the project and not Commission " action,"

O and because such injury cannot be redressed by favorable
Commission action. Northern States Power Compan_y (Tyrone
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Energy Park, Unit 1), CLI-80-36,12 NRC 523, 526-527
(1980) (views of Chairman Ahearn and Commissioner Hendrie).

A statement of asserted injury which is insufficient to found
a valid contention may well be adequate to provide a basis for
standing. Consumers Power ComoanY (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 115 (1979). Failure to produce an
environmental impact statement in circumstances where one is
required has been held to constitute injury - indeed,
irreparabir injury. Palisades, supra, 10 NRC at I M-ll6.
Persons residing within the close proximity to f.ne lv 1s of a
proposed action constitute the very class which an impa t

Palisades, LupIA,10 iRC atstatement is intended to benefit. u
116,

2.9.4.2 Discretionary Intervention

Although a petitioner may lack standing to intervene as of
right under judicial standing concepts, he may nevertheless be
admitted to the proceeding in the Licensing Board's dis-
cretion. In determining whether discreti ary intervention
should be permitted, the Commission has indicated that the
Licensing Board should be guided by the following factors,
among others:

(a) Weighing in favor of allowing intervention --

(1) The extent to which the petitioner's participation
may reasonably be expected to assist in developing a
sound record.

(2) The nature and extent of the petitioner's property,
financial, or other interest in the proceeding.

(3) The possible effect of any order which may be
entered in the proceeding on the petitioner's
interest.

(b) Weighing against allowing intervention --

(4) The availability of other means whereby petitioner's
interest will be protected.

(5) The extent to which the petitioner's interest will
be represented by existing parties.

(6) The extent to which petitioner's participation will
inappropriately broaden or delay the proceeding.

Portland General Electric Co_,, (Pebble Springs Nuclear Plant,
Units 1 & 2), CLI-76-27, 4 NRC 610, 616 (1976). See also
Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit
1), CLI-81-25, 14 NRC 616, 623 (1981); Philadelphia Electric
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Co. (Limerick Generating Station, Units 1 and 2), LBF-82-43A,
15 NRC 1423, 1435 (1982); Florida Power and licht Co. (St.
Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32, 35
(1987); Florida Power and Licht Co. (Turkey Point Nuclear

_

Generating Plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 17
n.16 (1990), aff'd, ALAB-952, 33 NRC 521, 532 (1991). The
discretionary intervention doctrine comes into. play only in
circumstances where standing to intervene as a-matter of right

-has not been established. Duke Power Company (Oconee Nuclear
Station and McGuire Nuclear Station), ALAB-528, 9 NRC 146, MG ;

n.3 (1979).
i

The primary factor to be considered-is the significance of the
contribution that a petitioner might make. Pebble Sprinai,
Lucra, Thus, foremost among the factors listed above is
whether the intervention would likely produce a valuable
contributioirto the NRC's-decisionmaking process on a
significant safety or environmental-issue appropriately
addressed in the proceeding in question. Tennessee Valley

Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-413,
5 NRC 1418 (1977). -See also Qptroit Edilon Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 475 n.2
(1978). The need for a strong showing as to potential
contribution is especially pressing in an operating license
proceeding where no petitioners have established standing as
of right and where, absent such a showing, no hearing would be
held. Watts Bar, supra, 5 NRC at 1422.

For a case in which the Commission's discretionary inter-
vention rule was-applied, Igg Virainia Electric & Power Co.
(North Anna Power Station, Units 1 & 2), ALAB-363, 4 NRC 631
(1976), where, despite petitioner _'s lack of judicial standing,
intervention was permitted based upon petitioner's demonstra-
tion of the potential significant contribution it could make
on substantial issues of law and fact not otherwise raised or
presented-and a showing of-the importance and immediacy of
those issues.

For discretionary intervention, the burden of convincing the
Licensing Board that a petitioner could make a valuable-
contribution lies with the petitioner. Nuclear Enaineerino'

Co.. 'Inc. (Sheffield, Ill. Low-Level Radioactive Waste
Disposal Site), ALAB-473, 7 NRC 737, 745 (1978). Considera-
tions in determining the petitioner's ability to contribute to-
development of a sound record include:

(1) a petitioner's showing of significant ability to con-
tribute on substantial issues of law or fact which will
not be otherwise properly raised or presented;

(2) the specificity of such ability to contribute on those
substantial issues of law or fact;
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(3) justification of time spent on considering the sub-
stantial issues of law or fact;

(4) provision of additional testimony, particular expertise,
or expert assistance;

(5) specialized education or pertinent experience.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-81-1, 13 NRC 27, 33 (1981) (and cases cited therein). hg
Florida Power and Licht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 16-17 (1990),
aff'd, ALAB-952, 33 NRC 521, 532 (1991). Where a petitioner
failed to respond to a Licensing Board order seeking clarifi-
cation following presentation of evidence casting shadow on
his purported qualifications, the Board was entitled to
conclude that a petitioner would not help to create a sound
record,'and that the veracity of his other statements were
suspect, leading to denial of his petition. Houston Liahtina
and Power Co. (South Texas Project, Units 1 and 2), LBP-79-10,
9 NRC 439, 457-458 (1979).

As to the second and third factors to be considered with
regard to discretionary intervention (the nature and extent of
property, financial or other interests in the proceeding and
the possible effect any order might have on the petitioner's
interest), interests which do not establish a richt to
intervention because they are not within the " zone of
interests" to be protected by the Commission should not be
considered as positive factors for the purposes of granting
discretionary intervention. Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 388, aff'd,
ALAB-470, 7 NRC 473 (1978).

The Commission has broad discretion to allow intervention
where it is not a matter of right. Such intervention will not
be granted where conditions have already been imposed on a
licensee, and no useful purpose will be served by that
intervention. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), CLI-80-10, 11 NRC
438, 442 (1980).

2.9.5 Contentions of Intervenors

Contentions constitute the method by which the parties to a
licensing proceeding frame issues under NRC practice, similar
to the use of pleadings in their judicial counterparts. Such
contentions may be amended or refined as a result of addi-
tional information gained by discovery. Texas Utilities
Generatina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-81-25, 14 NRC 241, 243 (1981).
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The basis for a contention 'nay not be undercut, and the
contention thereby excluded, through an attack on the
credibility of the expert who provided the basis for the
contention. ' Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-98, 16 NRC 1459,
1466 (1982), citina, Houston Liahtino and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC
542 (1980).

The admission of a contention does not require anticipation of
the contents of a document that has not been filed. A
contention may address any current deficiency of the applica-
tion,-providing the contention is-specific. Perr.y, supra, 15
NRC at 1469.

The Commission could not have intended that prior to admitting
a contention advocating a safety measure, the Board should
have found that a significant risk surely existed without such
a safety measure. Such a finding should reflect the outcome
of that litigation rather than its starting point. Consoli-
dated Edison Co. of N.Y. (Indian Point, Unit 3) and Power
Authority of the State of N.Y. (Indian Point, Unit 3),
LBP-82-105, 16 NRC 1629, 1634 (1982).

A contention about a matter not covered by a specific
.( rule need only allege that the matter poses a significant
" safety problem. That would be enough to raise an issue

under the general requirement for operating licenses [10 CFR
S 50.57(a)(3)] for finding of reasonable assurance of opera-
tion without endangering the health and safety of the public.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

An intervenor's failure to particularize certain contentions
or even, arguendo, to pursue settlement negotiations, when
taken by itself, does not warrant the out-of-hand dismissal of
intervenors' proposed contentions. There is a sharp contrast
between an intervenor's refusal-to provide information
requested by another party on discovery, even after a
Licensing Board order compelling its disclosure, and the
asserted failure of intervenors to take advantage of addi-
tional opportunity to narrow and particularize their conten-
tions. Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-75, 16 NRC 986, 990 (1982).

Pursuant to 10 CFR S 2.707, the Licensing Board is empowered,
on the failure of a party to comply with any prehearing
conference order, "to make such orders in regard to the
failure as are just." The just result, where intervenors have
not fully availed themselves of an opportunity to further
particularize their contentions, is to simply rule on

y intervenors' contentions as they stand, dismissing those
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proposed contentions which lack adequate bases and specif-
icity. Shoreham, apn , 16 NRC at 990; Philadelphia Electric
CA (Limerick Generating Station, Units 1 and 2), ALAB-804,
21 NRC 587, 592 (1985).

|

The Licensing Board may limit the time for the filing of
contentions to less than that normally allotted by the rules,
10 CFR 9 2.714(a)(3) and (b), so that all participants know
before they arrive at the special prehearing conference, what
position the proponents of the plant are taking on the various
contentions. Houston Liahtina & Power C92 (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-565, 10 NRC 521, 523
(1979). See also General Electric Co. (GElR Vallecitos), LBP-
83-19, 17 NRC 573, 578 (1983) and Houston Lichtina & Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-574,
11 NRC 7, 12-13 (1980).

Commission reculations direct that contentions be filed in
advance of a prehearing conference. Public Serv _i_cs Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-73'/, 18 NRC
168, 172 n.4 (1983), citina. 10 CFR S 2.714(b).

A Licensing Board should not address the merits of a conten-
tion when determining its admissibility. Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-
106, 16 NRC 1649, 1654 (1982), citing, Allens Creek, supra,
11 NRC at 542; Kansas Gas & Electric Co. (Wolf Creek Generat-
ing Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984);
Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85-ll, 21 NRC 609, 617 (1985), rev'd and
remanded on other arounds, CL1-86-8, 23 NRC 241 (1986);
Carolina Power and Licht Co. and North Carolina Eastern
Municipal Power Aaency (Shearon Harris Nuclear Power Plant),
ALAB-837, 23 NRC 525, 541 (1986); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25
NRC 912, 933 (1987); Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440,
446 (1988), reconsidered on other arounds, LBP-89-6, 29 NRC
127 (1989), rev'd on other arounds, ALAB-919, 30 NRC 29
(1989), vacated in oart on other arounds and remanded, CLI-90-
4, 31 NRC 333 (1990), reauest for clarification, ALAB-938, 32
NRC 154 (1990), clarified, CL1-90-7, 32 NRC 129 (1990); Sierra
Club v. NRC, 862 F.2d 222, 228 (9th Cir. 1988). See Con amers
Power Co. (Hidland Plant, Units 1 and 2), LBP-84-20, 19 NRC
1285, 1292 (1984), citina, Allens Creek, suora, 11 NRC 542;
Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and
2), ALAB-182, 7 AEC 210, 216 (1974), rev'd on other arounds,
CLI-74-12, 7 AEC 203 (1974); and Duauesne Licht Co. (Beaver
Valley Power Station, Unit 1), ALAB-109, 6 AEC 243, 244-45
(1973). What is required is that an intervenor state the
reasons for its concern. Seabrook, supra, citina, Allens
Creek, suora.
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b The issue sought to be raised by a contention must fall within
the scope of the issues specified in the Notice of Opportunity
for Hearing. Arizona Public Service Co. (Palo-Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397,
411-12 (1991).

Relevance is not the only criterion for admissibility
of a contention. 10 CFR 5 2.714 requires that the bases
for each contention must be set forth with reasonable
specificity. Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), LBP-82-108,16 NRC 1811,1821
(1982), Egg Cleveland Electric Illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC
175,181-84,(1981); Commonwealth Edisor_Ch (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-11, 21 NRC |
609, 617, 627 (1985), rev'd and remanded on other arounds, '

CLI-86-8, 23 NRC 241 (1986); Philadelohta Electric Co.
--(Limerick Generating Station, Units 1 and 2), CLI-85,15, 22
NRC 184, 187 (1985); Houston Lichtino and Power Co. (South
Texas Project, Units 1 ard 2), LBP-86-8, 23 NRC 182, 188
(1986); General Public Utilities Nuclear Corp. (Three Mile
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285
(1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municinal Power Aaency (Shearon Harris Nuclear Power

c Plant), ALAB-837, 23 NRC 525, 541 (1986); Pacific Gas and
I Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
_ k./ 2), LBP-86-21, 23 NRC 849, 851 (1986); Philadelchia Electric

Co. (Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 230 (1986); Vermont Yankee Nuclear Power Cqra
(Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838,
842, 847 (1987), aff'd in cart on other arounds, ALAB-869, 26
NRC 13 (1987), reconsid. denied on other arounds, ALAB-876, 26
NRC 277 (1987); Texas Utilities Electric Co. (Comanche Peak
Steam Electric-Station, Unit 1), ALAB-868, 25 NRC 912, 930
(1987);. Pacific Gas and Electric Co (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-87-24, 26 NRC 159,162,165
(1987), aff'd, ALAB-880, 26 NRC 449, 456 (1987), remanded,
Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988); Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-877, 26 NRC 287, 292-94 (1987); Florida Power and
Licht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
27 NRC 452, 455, 458.(1988), aff'd, ALAB-893, 27 NRC 627
(1988); Vermont Yankee Nuclear Power Coro. (Vermont Yankee
Nuclear Power Station), ALAB-919, 30 NRC 29, 45-47 (1989)
(documents cited by intervenors did not provide adequate bases
for proposed contention), vacated in part and remanded, CLI- ;

90-4, 31 NRC 333 (1990), reouest for clarification, ALAB-938, '

32 NRC 154 (1990), clarified, CLI-90-7, 32 NRC 129 (1990). A

long and detailed list of omissions and problems does not,
without more, provide a basis for believing that there is a
safety issue. Discovered problems are not in themselvesO
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grounds for admitting a contention, lexas Utilities Generat- |ina Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83 75A, 18 NRC 1260, 1263 n.6 (1983); Philadelphia

,

. Electric Co. (Limerick Generating Station, Units I and 2), j
ALAB-819, 22 NRC 681, 725 (1985). Eu Philadelohia Electric
h (Limerick Generating Station, Units 1 and 2), ALAB-845, 24 |
NRC 220, 240 (1986). i

!

The purposes of the basis-for-contention requirement are: i

(1) to help assure that the hearing process is not
improperly invoked, for example, to attack statutory
requirements or regulations; (2) to help assure that
other parties are sufficiently put on notice so that they
will know at least generally what they will have to defend
against or oppose; (3) to assure that the proposed issues
are proper for adjudication in the particular proceeding--
i.e., generalized views of what applicable policies ought
to be are not proper for adjudication; (4) to assure
that the contentions apply to the facility at bar; and
(5) to assure that there has been sufficient foundation
assigned for the contentions to warrant further explana-
tion. General Public Utilities Nuclear Coro. (Three
Mile Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC
283, 285 (1986), citina, Philadelphia Electric Co. (Peach
Bottom Atomic Power Station, Vaits 2 and 3), ALAB-216, 8
AEC 13, 20-21 (1974). Le Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868,
25 NRC 912, 931-33 (1987); Sierra Club v. NRC, 862 F.2d 222,
227-28 (9th Cir. 1988).

The fact that the Office of Investigation and the Office of
Inspector and Auditor are investigating otherwise unidentified
allegations is insufficient basis for admitting a contention.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), LBP-86-21, 23 NRC 849, 857-858 (1986).

Neither the Commission's Rules of Practice nor the pertinent
statement of consideration puts an absolute or relative limit
on the number of contentions that may be admitted to a
licensing proceeding. See 10 CFR 5 2.714(a), (b); 43 Fed.
Rea. 17798, 17799 (April 26, 1978). Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-706, 16 NRC 1754, 1757 (1982).

Pro se intervenors are not held in NRC proceedings to a high
degree of technical compliance with legal requirements and,
accordingly, as long as parties are sufficiently put on notice
as to what has to be defended against or opposed, specificity
requirements will generally be considered satisfied. However,
that is not to suggest that a sound basis for each contention
is not required to assure that the proposed issues are proper
for adjudication. Consolidated Edison Co. of N.Y. (Indian

APRIL. 1992 PREHEARING MATTERS 68



_ _ . ._ -_ .__. __ __ .-

/7 5 2.9.S

Point Unit 2) and Pqwer Authority of the State of N.Y.
(Indian Point, Unit 3), LBP-83-5, 17 NRC 134, 136 (1983).

Agency procedural requirements simply raising the threshold
for admitting some contentions as an incidental effect of
regulations designed to prevent unnecessary delay in tFe
hearing process are reasonable. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1047
(1983).

Should the subsequent issuance of the SER lead to a change in
the FSAR and thereby modify or moot a contention based on that
document, that contention can be amended or promptly disposed
of by summary disposition or a stipulation. However, the
possibility that such a circumstance could occur does not
provide a reasonable basis for deferring the filing _of safety-
related contentions until the Staff issues its SER. Catawba,
supra, 17 NRC at 1049.

NRC has the burden of complying with NEPA. The adequacy
of the NRC's environmental revtew as reflected in the
adequacy of a DES or FES is an appropriate issue for
litigation in a licensing proceeding. Because the adequacy
of those documents cannot be determined before they are
prepared, contentions regarding their adequacy cannot be

D expected to be proferred at an earlier stage of thee

proceeding before the documents are available. That does
not mean that no environmental contentions can be formulated
before the Staff issues a DES or FES. While all environmental
contentions may, in a general sense, ultimately be challenges
to the NRC's compliance with NEPA, factual aspects of
particular issues can.be raised before the DES is prepared.
Just as the submission of a safety-related contention based on
the'FSAR is not to be deferred simply because the Staff may
later issue an SER requiring a change in a safety matter, so
too, the Commission expects that the filing of an environmen-
tal concern based on the applicant's environmental report
will not be deferred simply because the Staff may subsequently
provide a different analysis in its DES. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC
1041, 1049 (1983). Leg 10 CFR 5 2.714(b)(2)(iii), 54 Fed.e
Rec. 33168, 33180 (August 11, 1989), as corrected, S4 Fed.
Rec. 39728 (Sept. 28, 1989).

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes available. However, the five
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelphia Electric Co. (Limerick

O Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
Q (1983).
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2.9.5.1 Pleading Requirements for Contentions

in BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974), the U.S. Court
of Appeals for the D.C. Circuit upheld, in part, the pleading
requirements of 10 CFR 5 2.714 governing petit (ons to
intervene. Specifically, the Court ruled that:

(a) the rcquirement that contentions be specified does not
violate Section 189(a) of the Act; and

(b) n e requirement for a basis for contentions is valid.

Lona Island Lichtina Co. (Shoreham Nuclear Poe r Station.
Unit 1), LBP-82-75,16 NRC 986, 993 (1982), s11dng, ELy2
Atomic Enerav Commission, 502 F.2d 424, 428-429 (D.C. Cir.
1974); Philadelphia Electris Co. (Limerick Generating Station,
Unitc 1 and 2), ALAB-804, 21 NRC 587, 591 n.5 (1985).

A petitioner who satisfies the interest requirement will
be granted intervention if he states at least one conten-
tion within the scope of the proceeding with a proper
factual bar N. The Licensing Board has no duty to con-
sider addr.ional contentions for the purpose of determin-
ing the propriety of intervention once it has found
that at least one good contention is stated. Mississiooi
Power & Liaht Co. (Grand Gulf Nuclear Station, Units 1
& 2), ALAB-130, 6 AEC 423, 424 (1973); Louisiana Power &
LightA (Waterford Steam Electric Station, Unit 3),
ALAB-125, 6 AEC 371, 372 (1973); Duriesne Liaht Co. (Beaver
Valley Power Station, Unit 1), ALAB-109, 6 AEC 243, 245
(1973); Tennessee Vallev Authority (Browns Ferry Nuclear
Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 220 (1976).
Although these cases predate amendments to 10 CFR 5 2.714,
those amendments retain, and in fact specifically recite, the
"one good contention rule." See also Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25,14 NRC
616, 622 (1981); Public Service Co. of New Hampshire (Seabrook
Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Georaia
Power Co. (Vogtle Electric Generating Plant, Units 1 and 2),
LBP-84-35, 20 NRC 887, 916 (1984); Philadelghia Electric Co.
(Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
261 (1986); Arizona Public service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-20, 33 NRC 416,
417 (1991).

Since a mandatory hearing is not required at the operating
license stage, licensing Boards should "take the utmost care" '

to assure that the "one good contention rule" is met in such a
situation because, absent successful intervention, no hearing
need be held. Cincinnati Gas & Electric Co. (William H.
Zimmer Nuclear Power Station), ALAB-305, 3 NRC 8, 12 (1976).
See also Gulf States Utilities C_o2 (River Bend Station, Units
1 & 2), ALAB-183, 7 AEC 222, 226 n.10 (1974).
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\ Note that a State participating as an " interested State"
under 10 CFR 6 2.715(c) need not set forth in advance any
affirmative contentions of its own. Pro.iect Manacement
Corcontics {Uir.cn Rim Ev 'eder Reactor Plant),-ALAB-354,
4 NRC 383, 392-393 (1976),

Reasonable specificity requires that a contention include a
reasonably specific articulation of its rationale. If an
applicant believes that it can readily disprove a contention
admissible o'n its face, the proper course is to move for
summary disposition following its admission, not to assert a
lack of specific basis at the pleading' stage, fatglina Power
& Licht Co.- and North Carolina Eastern Municiral Power Aaency

-

(Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-82-
Il9A, 16 NRC 2069, 2070-2071 (1982).

An intervention petitioner has an ironclad obligation to
examine the publicly available documentary material
pertaining to the facility in question with sufficient
care to enable the petitioner to uncover any information
that could serve as the foundation for a specific con-
tention. Neither Section 189a of the Atomic Energy Act
nor Section 2.714 of the Rules of Practice permits the,

. filing of a' vague, unparticularized contention, followed
by an endeavor to flesh it out through-discovery against

( the applicant or Staff. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982),o

vacated in eart on other arounds, CLI-83-19, 17 NRC 1041
(1983); Ououesne Liaht Co--(Beaver Valley Power Station, Unit.

2), LBP-84-6, 19 NRC 393, 412-(1984), citina, Catawba, supra.
-16 NRC at.468. In Catawba, suora, the Board dealt with the
question of whether the-intervenor had provided sufficient -
'information to support the admission _ of its contentions. An
Appeal Board has rejected an applicant's claim-that Catawba

-

imposes on an intervenor the duty to include in its conten-
tions a critical analysis or response to any applicant or NRC
Staff positions on the issues raised by the contentions wnich
might be found in the-publicly available documentary material.
Such detailed answers to the positions of other parties go,
not to the admissibility of- contentions, but to the actual-
merits of the contentions. Florida Power and Liaht Co. (St.
Lucie Nuclear. Power Plant, Unit 1), ALAB-893, 27 NRC 627, 4

629-31 (1988).
1

The-basis and specificity requirements are particularly |
important for contentions involving. broad quality assurance i

and-quality control issues. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21'NRC 609, 634 (1985), rev'd and remanded on other arounds,
CLI-86-8, 23 NRC 241 (1986); Commonwealth Edison Co. (Braid-

, wood Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRCO .

1732, 1740-41 (1985), rev'd and remanded on other arounds,
CLI-86-8, 23 NRC 241 (1986), citina, Philadelphia Electrk
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Co2 (Limerick Generating Station, Units 1 and 2), LBP-83-39,
18 NRC 67, 89 (1983).

Nor is a Licensing Board authorized to admit conditionally,
for any reason, a contention that falls short of meeting the
specificity requirements. Commonwealth Edison Ce2 (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609,
635 (1985), rev'd rhemAn,@d on other aroundi, CLI-86-S, 23
NRC 241 (1986); Philadelphia Electric Co. (Limerick Generat-
ing Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (1985).
The Braidwood Board permitted the intervenor to conduct
further discovery and to amend its late-filed contention in
order to comply with the basis and specificity requirements.
The Board was willing to accommodate the intervenor because
its contention involved potentially serious safety issues
concerning the applicant's QA/QC program. Braidwood, Ep_pf_g,
21 NRC at 634-636, sjitjng, Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-31, 20 NRC 446,
509-511 (1984). According to the Board, its decision was not
a conditional admission of a contention in violation of the
Catawba ruling. The Board explained that it did reject the
intervenor's late-filed contention, and that it properly
exercised its discretion by giving the intervenor the
opportunity to file an amended contention. .C_qmmonweal th

Edison Co. (Braidwood Nuclear Power Station, L(its 1 and 2),
LBP-85-20, 21 NRC 1732, 1737-39 (1985), rev'd and remanded,
CLI-86-8, 23 NRC 241 (1986). The precedential value of the
Licensing Board's allowance of further discovery and the sub-
sequent filing of an amended contention is in doubt because
of the Commission's reversal of the Licensing Board's
admission of the contention for failure to satisfy the 10 CFR

S 2.714(a)(1) standards for late-filed contentions. Braid-
wood, suora, 23 NRC 241. See also Commonwealth Edison Co x

(Braidwood Nuclear Power Station, Units 1 and 2), ALAB-817,
22 NRC 470, 476-79 (1985) (Moore, J., dissenting).

A Licensing Board has defined the fatiure to demonstrate the
existence of a genuine dispute on a material issue of fact as
a failure to provide any factual evidence or supporting
documents that produce some doubt about the adequacy of a
specified portion of applicant's documents or that provide
supporting reasons that tend to show that there is some
specif'ied omission from applicant's documents. The interven-
tion petitioner in this case did not advance an inoependent
basis for any of its contentions, and instead relied on
alleged omissions and errors in the applicant's documents and
analyses. Florida Power and Licht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509, 515,
521 & n.12 (1990), citina, 10 CFR ss 2.714(b)(2)(ii) and
(iii).

| A recent amendment to the Commission's regulations has
| superceded prior NRC caselaw which held that 10 CFR 2.714
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did not require a petitioner to detail the evidence which
would be offered in support of its proposed contentions. 54
Fed. Rea. 33168, 33180 (August 11, 1989), as corrected, 54
Fed. Rea. 39728 (Sept. 28, 1989). 10 CFR 6 2.714(b)(2)(ii)
now specifically requires a petitioner to provide a concise
statement of the alleged facts or expert opinion which support
its proposed contention, together with references to those
specific sources and documents of which the oetitioner is
aware, and_on which the petitioner intends !s rely to
establish those facts or expert opinion. ' The petitioner also
must provide sufficient information to establish the existence
of a genuine dispute with the applicant on a me rial issue of
law or fact. 10 CFR 6 2.714(b)(2)(iii). Egg beoraia Power
Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-91-
21, 33 NRC 419, 422-24 (1991).

Contentions must give notice of facts which petitioners
desire to litigate and must be specific enough to satisfy the
requirements of 10 CFR 6 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16 NRC
183, 188-190, 193 (1982); see aenerally, CLI-81-25, 14 NRC 616
(1981) (guidelines for Board).

! A simple reference to a large number of documents does not
provide a sufficient basis for a contention. An intervenor,

must clearly identify and summarize the incidents being relied8

| - \ upon, and identify and append specific portions of the docu-,

_

ments. Commonwealth Edison Co. (Braidwood Nuclear Power Sta-
tion, Units 1 and 2), LBP-85-20, 21 NRC 1732, 1741 (1985),,

rev'd and remanded on other arounds, CLI-86-8, 23 NRC 241
(1986), citina, Tennessee Valley Autnority (Browns Ferry Nu-
clear _ Plant, Units 1 and 2), LBP-76-10, 3 NRC 200, 216 (1976);
f_ublic Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), CLI-89-3, 29 NRC 234, 240-41 (1989).

When'a broad contention (though apparently admissible)
has been admitted at an early stage in the proceeding,
intervenors should be required to provide greater
specificity and to particularize bases for- the contention
when the information required to do so has been developed.
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-84-28, 20 NRC 129, 131 (1984).

The Commission's Rules of Practice do not require that a
-contention be in the-form of a detailed brief; however, a'

contention, alleging an entire plan-to be inadequate in that
it-fails to consider certain matters, should be required to
specify in some way each portion of the plan alleged to bet

inadequate. Lona Island Lichtina Co. (Shoreham Nuclear Power
Station, UnM 1), LBP-82-75, 16 NRC 986, 993 (1982).
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Originality of framing contentions is not a pleading require-
ment. Commonwealth Edison Company (Byron Nuclear Power
Station, Units I and 2), LBP-80-30, 12 NRC 683, 689 (1980).

Extraneous matters such as preservation of rights, ,tatements
of intervention, and dir?ctives fer interpretation which j

accomptny an intervenor's list of contentions will be j
disregarded as contrary to the Commission's Rules of Practice. '

Commonwealth Edison Company (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 689-690 (1980). ;

,

'

It is not essential that pleadings of contentions be tech-
nically perfect. The Licensing Board would be reluctant to ;

d'ny intervention on the basis of skill of pleading where it i

appears that the petitioner _has identified interests which may
be affected by a proceeding. Houston Liahtina and Power
Compan_y (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC ,

l644, 650 (1979).

It is neither Congressional nor Commission policy to ex- I
clude parties because the niceties of pleading were im-
perfectly observed. Sounder practice is to decide issues
on their merits, not to avoid them on technicalities.
Consumers Power Comgam (Palisades Nuclear Plant), LBP-79-20,

V rmont Yankee Nuclear Power10 NRC 108, 116-117 (1979); J
Coro. (Vermont Yankee Nuclear Power Station), LBP-87-17,
25 NRC 838, 860 (1987), aff'd in part on other arounds,
ALAB-869, 26 NRC 13 (1987), reconsid. denied on other
arounds, ALAB-876, 26 NRC 277 (1987). However, a party
is bound by the literal terms of its own contention.
Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-819, 22 NRC 681, 709 (1985); Phila-
delphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-836, 23 NRC 479, 505 (1986); Carolina
Power and Liaht Co. and North Carol',na Eastern Municipal

Power Aaency (Shearon Harris Nuclear Power Plant), ALAB-
843, 24 NRC. 200, 208 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 242 (1986); Carolina Power and Licht Co. and
North Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-852, 24 NRC 532, 545 (1986);
Carolina Power and Liaht Co. and North Carolina Eastern
Municipal Power Aaency (Shearon Harris Nuclear Power Plant),
ALAB-856, 24 NRC 802, 816 (1986); Vermont Yankee Nuclear Power
Coro. (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NRC
277, 284 (1987); Public Service Co. of New Hamcshire (Seabrook
Station, Units 1 and 2), LBP-88-6, 27 NRC 245, 254 (1988),
aff'd on other arounds, ALAB-892, 27 NRC 485 (1988); Public
Sfrvice Co. of New Hamoshire (Seabrook Station, Units 1 and
2), ALAB-947, 33 NRC 299, 371-372 & n.310 (1991).

O
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'- In order to determine the scope of an otherwise admissible

contention, a Board will consider the. contention together
with its stated bases to identify the precise issue which
the intervenor seeks to raise. Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC
93, 97 & n.ll (1988).

A contention must be rejected where: it constitutes an
attack on applicable statutory requirements; it challenges the
basic structure of the Commission's regulatory process or is
an attack on the regulations; it_ is nothing more than a
generalization regarding the intervenor's views of what
applicable policies ought to be; it seeks to raise an issue
which is not proper for adjudication in the proceeding; or it
does not apply to the facility in question; or it seeks to
raise an issue which is not concrete or litigable. Euhlig
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-82-76, 16 NRC 1029, 1035 (1982), citinq, Philadelohia
Electric Co. (Peach Bottom Atomic Power Station, Units 2 and
3), ALAB-216, 8 AEC 13, 20-21 (1974); Texas Utilitie_1
Generatino Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1263 (1983); Metropolitan
Edison _Co. (Three Mile Island Nuclear Station, Unit No. 1),
LBP-83-76, 18 NRC 1266, 1268-1269 (1983).

( At the pleading stage all that is required for a contention to
be acceptable for litigation is that it be specific and have a'

basis. Whether or not the contention is true is left to
litigation on the merits in the licensing proceeding.
Washinoton Public Power Sunoly System (WPPSS Nuclear Project
No. 2), ALAB-722, 17 NRC 546, 551 n.5 (1983), citina, Houston
Liahtina and Power Co. (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 542 (1980); Philadelphia
Electric Co. (Limerick Generating-Station, Units 1 and 2),
ALAB-806, 21 NRC 1183, 1193 n.39 (1985); Ebiladelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22

Ses Vermont Yankee Nuclear Power Coro2NRC 681, 694 (1985). e

(Vermont Yankee Nuclear Power Station), ALAB-869, 26 NRC 13,
23-24 (1987), reconsid. denied on other arounds, ALAB-876, 26
NRC 277 (1987); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 282 (1989),
aff'd on other arounds, ALAB-940, 32 NRC 225 (1990); Arizong
Public Service Co. (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 411 (1991).

In pleading for the admission of a contention, an intervenor
is not required to prove the contention, but must allege at
least some credible foundation for the contention. Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987), remanded,

,

| Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988).

| d
!
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A basis for a contention is set forth with reasonable
specificity if the applicants are sufficiently put on
notice so that they will know, at least generally, what they
will have to defend against or oppose, and if there has been
sufficient foundation assigned to warrant further exploration
of the proposed contention. Kansas Gas & Electric Co. (Wolf
Creek Generating Station, Unit 1), LBP-84-1, 19 NRC 29, 34
(1984), citing, Peach Bottom, igpr3, 8 AEC at 20-21; Common-
wealth Edison Co. (8raidwood Nuclear Power Station, Units 1
and 2), LBP-85-20, 21 NRC 1732, 1742 (1985), rev'd and
remanded on other arounds, CLI-86-8, 23 NRC 241 (1986). leg
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-942, 32 NRC 395, 427-28 (1990).

2.9.5.2 Requirement of Oath from Intervenors

Amendments to 10 CFR 2.714, effective on May 26, 1978,
eliminated the requirement that petitions to intervene be
filed under oath.

2.9.5.3 Requirement' of Contentions for Purposes of Admitting
Petitioner as a Party

10 CFR 5 2.714 requires that there be some basis for the
contentions set forth in the supplement to the petition to
intervene and that the contentions themselves be set forth
with particularity. In deciding whether these criteria are
met, Licensing Boards are not to decide whether the proposed
contentions are meritorious. Alabama Power Co. (Joseph M.
Farley Nuclear Plant, Units 1 & 2), ALAB-183, 7 AEC 210, 216
(1974); Duauesne Liaht Co. (Beaver Valley Power Station, Unit
1), ALAB-109, 6 AEC 243, 244 (1973). The Appeal Board has
prohibited Licensing Boards from dismissing contentions on the
merits at the pleading stage even if demonstrably insubstan-
tial. Washinaton Public Power Supply System (WPPSS Nuclear
Project No. 1), LBP-83-66, 18 NRC 780, 789 (1983), citina,
Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-590, 11 NRC 542, 550 (1980).

For a petitioner who supports a license application, all
that need be initially asserted to fulfill the contention
requirement of 10 CFR 5 2.714 is that the application is
meritorious and should be granted. After contentions
opposing the license application have been set forth,
however, the Licensing Board is free to require intervenors
supporting the application to take a position on those
contentions. Nuclear Enaineerina Co.. Inc. (Sheffield, Ill.
Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 n.5 (1978).

Where intervenors have been consolidated, it is not necessary
that a contention or contentions be identified to any one of
the intervening parties, so long as there is at least one
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V contention admitted per intervenor. Cleveland Electric
illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-35, 14 NRC 682, 687 (1981).

Recent amendments of 10 CFR 6 2.714 have raised the threshold
for the admission of a petitioner's proposed contentions. 54
Fed. Rea. 33168, 33180 (August 11,1989), as corrected, 54
Fed. Rea. 39728 (Sept. 28, 1989). A petitioner must provide a
concise statement of the alleged facts or expert opinion which
support its proposed contentions, together with references to
those specific sources and documents of which the petitioner
is aware, and on which the petitioner intends to rely to
establish those facts or expert opinion. 10 CFR 6 2.714(b) _

(2)(11).- The petitioner also must-provide sufficient informa-'

tion to establish the existence of a genuine dispute with the
applicant on a material issue of law or fact. 10 CFR 4
2.714(b)(2)(iii). Egg Georaia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-91-21, 33 NRC 419, 422-
24 (1991).

The basis with reasonable specificity standard requires that
an intervenor include in a safety contention a statement of
the reason for his contention. This statement must either
allege with particularity that an aoplicant is not complying
with a specified regulation, or allege with particularity the
existence and detail of a substantial safety issue on which

\ the regulations are silent. In the absence of a " regulatory
gap," the failure to allege a violation of the regulations or
an attempt to advocate stricter requirements than those im-
posed by the regulations will result in a rejection of the
contention, the latter as an impermissible collateral attack
on the Commission's rules. Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16

_

NRC 1649, 1656 (1982), citina, 10 CFR 6 2.758.

Prior-to entertaining any suggestion that a contention not be-
admitted, the proponent of the contention must be given some
chance to be heard in response. The petitioners cannot be
required to have anticipated in the contentions themselves the
possible arguments their opponents might raise as grounds for
denying admission of those proffered contentions. Houston
Liahtina & Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-565, 10 NRC 521, 525 (1979).

Although the Rules of Practice do not explicitly provide for
the filing of either objections to contentions or motions to
dismiss them, each presiding board must fashion a fair
procedure for dealing with such objections to contentions as
are filed. The cardinal rule of fairness is that each side
must be heard. Allens Creek, svora, 10 NRC at 524.

Oo
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2.9.5.4 Material Used ir. 'iupport of Contentions

While it may be true that the important document in evalua-
ting the adequacy of an agency's environmental review is the
agency's final impact statement, a petitioner for intervention
may look to the applicant's Environmental Report for factual
material in support of a proposed contention. Pennsylvimia
Power & licht Company (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-79-6, 9 NRC 291, 303 (1979). A petitioner
must file contentions based on any environmental issues raised
by the applicant's Environmental Report. However, the
petitioner may be permitted to file new or amended contentions
based on new information contained in subsequent NRC environ-
mental documents. 10 CFR l 2.714(b)(2)(iii), 54 [ei _Rea.
33168, 33180 (August 11,1989), as corrected, 54 Led. Ret
39728 (Sept. 28, 1989).

The specificity and basis requirements for a proposed
contention under 10 CFR 9 2.714(b) can be satisfied where the
contention is based up n allegations in a sworn complaint
filed in a judicial action and the applicable passages therein
are specifically identified. This holds notwithstanding the
fact that the allegations are contested. Consumers Power _C_h_

(Midland Plant, Units 1 and 2), LBP-84-20, 19 NRC 1285, 1292-
94 (1984).

An intervenor can establish a sufficient basis for a con-
tention by referring to a scurte and drawing an assertion
from that reference. Commonwealth Edispn Co (Braidwoodx

Nuclear Power Station, Units 1 and 2), L8P-85-20, 21 NRC
1732, 1740 (1985), rev'd and remanded on other arounds,
CLI-86-8, 23 NRC 241 (1986), citina, Liouston Liahtina and
Power Co (Allens Creek Nuclear Generating Station, Unit 1),x
ALAB-590, 11 NRC 542, 548-49 (1980). Set Public Service Co1

,

I of New Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4,
29 NRC 62, 69-70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989),
remanded on other arounds, Massachuselts v. NRC, 924 F.2d 311
(D.C. Cir. 1991), 3Doeal dismissed as moot, ALAB-946, 33 NRC

i

| 2/' (1991). However, where a contention is based on a factual
underpinning in a document which has been essentially
repudiated by the source of that document, a Licensing Board
will dismiss the contention if the intervenor cannot offer
another independent source of information on which to base the
contention. Georaia Power Co. (Alvin W. Vogtle Electric
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 136
(1987); Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 and 2), CLI-89-3, 29 NRC 234, 241 (1989).

2.9.5.5 Timeliness of Submission of Contentions

Not later than 15 days before a special prehearing conference
or, where no special prehearing conference is held,15 days
prior to the holding of the first prehearing conference, the
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petitioner shall file a supplement to his petition to
intervene which must include a list of his contentions.
Additional time for filing the supplement may be granted
based upon a balancing of the factors listed in 10 CFR
S 2.714(a)(1). 10 CFR S 2.714(b); Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 576,

(1982), citina, Houston Liahtina and Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508 L

(1982); Houston Liahtina & Power Co. (South Texas Project, ,

Units 1 and 2), LBP-82-91, 16 NRC 1364, 1366-67 (1982); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 67-68 (1989), aff'd, ALAB-918, 29 NRC
473 (1989), remanded on other arounds, Massachusetts v. NRC,
924 F.2d 311 (D.C. Cir. 1991), aooeal dismissed as moot, ALAB-
946, 33 NRC 245 (1991); Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29,
40 (1989), vacated in part on other arounds and remanded, CL1-
90-4, 31 NRC 333 (1990), reauest for clarificatiRD, ALAB-938,
32 NRC 154 (1990), clarified, CLI-90-7, 32 NRC 129 (1990).

Commission regulations direct that contentions be filed in
advance of a prehearing conference. Public Service Co. of
New Hamoshire (Seabrook Station, Units I and 2), ALAB-737, 18
NRC 168, 172 n.4 (1983), citing, 10 CFR 6 2.714(b).

Og In considering the admissibility of late-filed contentions, ,

the Licensing Board must balance the five factors specified in
10 CFR s 2.714(a) for dealing with nontimely filings.
Cincinnati Gas and Electric Company (William H. Zimmer Nuclear
Station), LBP-79-22, 10 NRC 213, 214 (1979); Philadelohia
Electric Co.-(Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985).

A late- filed contention must meet the requirements concc.ning
good cause .for ' late filing pursuant to 10 CFR s 2.714(a)(1).
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-90, 16 kRC 1359, 1360 (1982);
Houston Liahtina & Power Co. (South 'lexas Project, Units 1 and
2), LBP-82-91, 16 NRC 1364, 1366-67 (1982); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-
42, 18 NRC 112, 117 (1983).

The factors which must be-balanced in determining whether
to admit a late filed contention pursuant to 10 CFR
f-2.714(a)(1) are: (1) Good cause, if any, for failure to
file on time; (2) The availability of other means whereby ,

the petitioner's interest will be protected; ' The extent to
which the petitioner's participation may re ly be
expected to assist in developing a sound re. (4) The
extent to which the petitioner's interest w1.i ce represented

f by existing parties; (5) The extent to which the petitioner's
( participation will broaden the issues or delay the proceeding.

Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
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1), LBP-83-30, 17 NRC 1132, 1141 (1983); JrgaLillilitics
Orntratinglh (Comanche Peak Steam Electric Station, Units 1
ano 2), LBP-83-75A,18 NRC 1260,1261-1262 (1983), c111ng,
WAlhiDStoruEubllLEQwfLS9pplLS.y11em (WPPSS Nuc1 car Project

Cleyflandllettti.cNo. 3), ALAB-747, 18 NRC 1167 (1983); n

ll.lgmint11pgls1 (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-80, 18 NRC 1404, 1405 (1983); tantaLitLandllettrls
(L (Wolf Creek Generating Station, Unit 1), LBP-84-1, 19 NRC
29, 31 (1984), citing, Dukelqwetlh (Cat awba Nuclear
Station, Units 1 and 2), CL1-83-19, 17 NRC 1041 (1983);
E9nium.ttLfewtL(a, (Midiand P1 ant, Units 1 and 2) LBP-84-20,
19 NRC 1285, 1291 (1984), sitlug, CMAwla, LVprJ,17 NRC
1041; liquLto_n_11ghting.Jndlower_(p (South lexas Project,
Units 1 and 2), LBP-85-9, 21 NRC 524, 526 (1985); CRm91wcAlth
Edil2nln2 (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-85-ll, 21 NRC 609, 628 (1985), In'(1_And_IXmanied_gn.ather

Laralina Power and_ Lightarounds, CL1-86-8, 23 NRC 241 (1986); r

Lo. and North [qrolinalailernJunitjpALPower Agency (Shearon
Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 909, 913-14
( 1985 ) ; lexa1 1!111 1 tie L11gst ritJg1 (Comanche Peak Steam
flectric Station Unit 1), LBP-86-36A, 24 NRC 575, 579-80
(1986), aff'd, Al.AB-868, 25 NRC 912, 921 (1987); Egblit
SfrviqfJL_giNew Hampi_ir.e (Seabrook Station, Units 1 andh

2), LBP-87-3, 25 NRC 71, 74 n.4 (1987); EMblic_ Service Co a f
f ew HampstjIg (Seabrook Station, Units 1 and 2), ALAB-883, 27l
NRC 43, 49 (1988), y.Agal.ed in part artather utgunds, CL1-88-8,
28 NRC 419 (1988); yfrmont Yanket114tlear_Eqwer_forp2 (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, 447-48 &
n.9 (1988), r3 considered _gn other aroundi, LBP-89-6, 29 NRC
127 (1989), r1v'd on othet grpynd3, ALAB-919, 30 NRC 29
(1989), v_anleJ_tn_part euthm_sroundi.agd_ttmanded, CL1-90-

4, 31 NRC 333 (1990), t i d11 l "._~CIAtliltallen ALAB-938, 32NRC 154 (1990), darrjJ: ;d. C U 4 7, 32 NRC 129 (1990); P blicJ
ServicqJo. of New HampBjrg (SeaDrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 6R (1989), hff'.d, ALAB-918, 29 NRC
473 (1989), remandeJ, tlali dnytttis v. NRC, f.2d 311, 333-
337 (D.C. Cir. 1991), AnngAl_d.11gisind_as moot, ALAB-946, 33
NRC 245 (1991); .P_qblic Servitp_(p. cf New_JLampshji 1 (Seabroch
Station, Units 1 and 2), LBP-90-1, 31 NRC 19, 34 (1990), Afi'd
on other aronndi, ALAB 936, 32 NRC 75 (1990).

A Board must perform this balancin9 of the five lateness
factors, even where all the parties to the proceeding have
waived their objections and agreed, by stipulation, to the
admission of the late-filed contention. Com onwgalth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLl-
86-8, 23 NRC 241, 251 (1986). Sft Spiton f dispn Ch (Pilgrim
Nuclear Power Station), ALAB-816, 22 NRC 4 1, 466 (1985).

i tit: required balancing of factors is not obv1 oy the
circumstances that the proffered contentions . those of a
participant that has withdrawn fr.m the proceeo'ng. Srstht
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O lgXiL1,1.uPD,16 NRC at 1367, sillDS, GulLillicLlllil11101
h (River Bend Station, Units 1 and 2), ALAB-444, 6 HRC /60,
795-98 (1977).

In balancing the lateness factm s, all factors must be
taken into account; however, tutre is no requirement
that the same weight be given to each of them. South Texas,
inpn,16 NRC at 1367, citing, South Carolina Electric and Gjt1
1 (Virgil C. Summer Nuclear Station, Unit 1), AtAB-642, 13 |
NRC 881, 895 (1981); _ Consumers Power C L (Hidland Plant Units 1

1 and 2), LBP-84-20, 19 NRC 1285, 1292 (1984). A Board is I

entitled to considerable discretion in ue method it employs
'to balance the five lateness factors. Commonwealth Edison Co.

(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21 NRC 609, 631 (1985), rev'd and remanded on other arounda,
CL1-86-8, 23 NRC 241 (1986), citing, Virainia Electric and
Eqwer Co. (North Anna Power Station, Units 1 and 2), ALAB-342,
4 NRC 98, 107 (1976).

When there are no other available means to protect a peti-
tioner's interests, that factor and the factor of the extent

.

to which other parties would protect that interest are
entitled to less weight than the other three factors et.umer-
ated in 10 CFR 6 2.714(a). Lona__ Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC 112, 118 i

(1983); Houston Liahtina and Power Co. (South Texas Project.
Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985), citina, ;

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642,13 NRC 881, 895 (1981), (qmmoIL-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), LBP-85-ll, 21 NRC 609, 629 (1985), tev'd and remanded
9.n--other arounds, CLI-86-8, 23 NRC 241, 245 (1986); fqblic
lervice Co. of New Hampstling (Seabrook Station, Units 1 and

llamnshire (Seabrook Station,(Units 1 and 2), LBP-89-4, 29 NRC1987); Pubile Satyice Co. of New
2), LBP-87-3, 25 NRC 71, 75

62, 70 (1989), Afi'd, ALAB-918, 29 NRC 473 (1989), te.manded,
Massachusetts v. NRC, 924 f.2d 311, 333-337 (D.C. Cir. 1991),
appeal dismissed as moot, ALAB-946, 33 NRC 245 (1991); Public
Service Co. of New Hamoshire (Seabreak Station, Units 1 and
2), LBP-90-1, 31 NRC 19, 34 (1990), Aff'd on other around',
ALAB-936, 32 NRC 75 (1990).

Where good cause for failure to file on time has not been
demonstrated, a contention may still be accepted, but the
burden of justifying acceptance of a late contention on the
basis of the other factors is considerably greater. Even
where the factors are balanced in favor of admitting a late-
filed contention, a tardy petitioner without a good excuse for
lateness may be required to take the proceed mg as he finds
it. South Texas, Jupra, 16 NRC at 1367, 1368, citing, Nuclear
Fuel Services. Inc. and N.Y.S. Atomic and Sp_ ace Development

O Authority (West Valley Reprocessing Plant), CLl-75-4,1 NRC
273, 275, 276 (1975).
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Where good cause for a late filing is demonstrated, the other
factors art given lesser weight. Bid. land, inpta,16 NRC at
589; lemJti1ititLkattalinglh (Comanthe Peak 5 team
Electric Station. Units 1 and 2), LBP-83-75A, 18 NRC 1260,
1261 ',1983); CaniumerLf0wffl h (Hidiand P1 ant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1292 (1984).

In considering the extent to which the petitioner had
shown good cause for filing supplements out-of-time, the
Licensing Board recognized that the petitioner was appear-
ing pro.se until just before the special prehearing con-

i

ference. Petitiorer's early performance need not adhere
rigidly to the Commission's standards and, in this situation,
the Board would nnt weigh the good cause factor as heavily as
it might otherwise. LLoridj Power and lighLC_pmnany (lurkey
Point Nuclear Generating Station Units 3 and 4), LBP-79-21,
10 NRC 183, 190 (1979).

Withdrawal of one party has been held not to constitute good
cause for the delay of a petitioner in seeking to substitute
itself for the withdrawing party, or, comparably, to adopt the
withdrawing party's contentions. South TexB3, IMDEA, 16 NRC
at 1369, citing, Gulf Statti Utilitjes (q1 (River Bend Sta-
tion, Units 1 and 2), ALAB-444, 6 NRC 760, 796-97 (1977). The
same standards apply to an existing intervenor seeking to
adopt the abandoned contentions of another intervenor as to a
" newly arriving legal stranger." South TexA1, typra, 16 NRC
at 1369, llowever, if under the circumstances of a particular
case, there is a sound foundation for allowing one entity to
replace another, it can be taken into account in making the
" good cause" determination under 10 CFR 5 2.714(a). Equilnn
Lightina 3nd Power Cp2 (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 384 (1985), tjtina, B.iver Bend, innra,

.

6 NRC at 796.

The appearance of a newspaper article is not sufficient
grounds for the late-filing of a contention about matters
that have been known for a long time. .Cl evel aad__ Elec t ric
illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-II, 15 NRC 348 (1982). (qmpArt, LBP-82-53, 16 NRC 196,
200-01 (1982) (Up-to-date journals demonstrate good cause) and
LBP-82-15, 15 NRC 555, 557 (1982).

An intervenor cannot establish good cause for filing a late
contention when the information on which the contention is
based was publicly available several months prior to the fil-
ing of the contention. Lomaqnwgalth Edissn_fp2 (Braidwood
Nuclear Power Station, Units 1 and 2), LDP-85-ll, 21 NRC 609,
628-629 (1985), ter'd and remanded on other oroundi, CL1-86-8,
23 NRC 241 (1986); Philadelphia Elegiric C.q, (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 NRC 13, 21
(1986).
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,

lhe determination whether to accept a contention that was sus- '

ceptible of filing within the period prescribed by the Rules [,

of Practice on an untimely basis involves a considcration of :

1 all five 10 CFR i 2.714(a) factors and not just the reason, '

substantial or_not as the case may be, why the petitioner didt

not meet the deadline. Duke.fogr_CL (Catawba Nuclear Sta-
. tion, Units 1 and 2), AL AB-G,7,16 NRC 460, 470 (1982), y1u- '

] Led in oprt on otAer aroynd.1, CL1-83-19,17 NRC 104) (1983).

The proponent of a late contention should affirmatively '

address the five factors and demonstrate that, on balance,
a the contention should be admitted. Cmipmers Pow 1r_1L

(Midlard Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 578 :

(1982), sjtLing, Duke PowgI_Ch (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

Section 189a of the Atomic Energy Act of 1954, as amended
(" Atomic Energy Act" or "Act") does not require the Commission
to give controlling weight to the good cause factor in 10 CFR
6 2.714(a)(1)(i) in determining whether to admit a late-filed
contention based on licensing documents which were not
required to be prepared early enough to provide a basis for a

1

timely-filed c>ntention. The unavailability of those
documents does not constitute a showing of good cause for
admitting a late-filed contention when the factual predicate
for that contention is available from other sources in a
timely manner. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), CL1-83-19, 17 NRC 1041, 1043 (1983).

The institutional unavailability of a licensing-related
document does not establish good cause for filing a contention
late if information was publicly available early enough to
provide.the basis for the timely filing of that contention.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-

i83-19, 17 NRC 1041, 1045, 1048 (1983); inu . lsl and_Lighl{ rig
Ch (Shoreham Nuclear Power Station, Unit 1), LBP-83-42, 18
NRC 112, 117 (1983); LQ_na Island Lightina Co. (Shoreham
Nuclear Power Station, Unit-1), LBP-84-30, 20 NRC 426, 436-37
(1984); Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), ALAB-813, 22 NRC 59, 84-85 (1985). Section 189a of the
Act is not offended by a procedural rule that simply recog-
nizes that the public's interest in an efficient administra- |
tive orocess is not properly accounted for by a rule of
automatic admission for certain late-filed contentions.
Catawba, spra, 17 NRC at 1046. . he Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 82

,

(1985), sj! Ling, Catawba, CLI-83-19, spra,17 NRC at 1045-
47. [L. El v. AEC, 502 F.2d 424 (D.C. Cir.1974).

10 CFR S 2.714(a)(1) requires that all five factors
enumerated in that regulation should be applied to late-
filed contentions even where the licensing-related
document, upon which the contentions are predicated, was
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not available within the time prescribed for filing timely
contentions. Lona Island lightina Ch (Shoreham Nuclear
Power Station, Unit 1), LBP-83-42, 18 NRC 112, 116 (1983);
Ruke_ Pgyff__CL (Catt vba Nuclear Station, Units 1 and 2),
ALAB-813, 22 NRC 59, 82 (1985), tithg, (jtt.awta, CLI-83-19,

_

inra, 17 NRC at 1045. The Commission has held that any
refiled contention would have to meet the five-factor test
of 10 CFR 6 2.714(a)(1), if not timely flied, even if the
specifics could not have been known earlier because the
documents on which they were based had not yet been issued.
Washingi_qn Public Power Junnly_Smita (WPPSS Nuclear Project
_

cithg, Duke PowgrNo. 1), L8P-83-66, 18 NRC 780, 796 (1983),
[L (Catawba Nuclear Station, Units 1 and 2), CL1-83-19, 17
NRC 104) (1983).

Even where an applicant does not comply with a standing order
to serve all relevant papers on the Board and parties, the
admissibility of an interrenor's late-filed contention
directed toward such papers must be determined by a balancing
of all five factors. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-765, 19 NRC 645, 657
(1984), overrulina in part, LBP-84-16, 19 NRC 857, 868 (1984).

Under 10 CFR $ 2.714(a), good cause may exist for a late-filed
contention if it: (1) is wholly dependent upon the content of
a particular document; (2) could not therefore be advanced
with any degree of specificity in advance of the public
availability of that document; and (3) is tendered with the
requisite degree of promptness once that document comes into
existence and is accessible for public examination. Neverthe-
less, such a contention is amenable to rejection on the
strength of a balancing of all five of the late intervention
factors set forth in that section. Enblic Service Co. of N.gw
WLmpshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC
168,172 n.4 (1983), Eithg, Quke._f.ower Co_,. (Catawba Nuclear
Station, Units 1 and 2), CL1-83-19, 17 NRC 1041, 1045 (1983);
Dnsas Gas L11tetric Co. (Wolf Creek Generating Station, Unit
1), L8P-84-1, 19 NRC 29, 31 (1984). Ete_alig Kerr-Mc0_te
Chemical Corp. (West Chicago Rare Earths facility), L8P-89-16,
29 NRC 508, 514 (1989). When a licensing-related document
becomes available, an intervenor must file promptly its
contentions based on that document. Egblic Service Co of Nc.w
Hampshire (Seabrook ftation, Units 1 and 2), LBP-89-4, 29 NRC
62, 70 (1989), aff'o, ALAB-918, 29 NRC 473 (1989), remanded,
Massachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir, 1991),
anoeal dismissed as moot, ALAB-946, 33 NRC 245 (1991).
However, an intervenor is not required to file contentions
based upon a draft licensing-related document. West Chicago,
1MarA, 29 NRC at 514.

An intervenor who has previously submitted timely contentions
may establish good cause for the late filing of amended
contentions by showing that the amended contentions: restate
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O :

portions of the earlier timely-filed contentions; and were
promptly filed in response to a Commission decision which !

stated a new legal principle, lexas Utilities Ele _ctric Co.
(Comanche Peak Steam Electric Station, Unit 1), LBP-86-36A, .

24 NRC 575, 579 (1986), aff'd, ALAB-868, 25 NRC 912, 923
(1987).

A submitted document, while perhaps incomplete, may be enough
to recuire contentions related to it to be filed promptly.
Philadelphia Electric Co. (Limerick Generating Station, Units *

I and 2), LBP-83-39, 18 NRC 67, 69 (1983). ;

The fact that a party may have delayed the filing of a
contention in the hopes of settling the issue without
resorting to litigation in an adjudicatory proceeding does
not constitute good cause for failure to file on time. ;

Commonwealth Edison Co. (Braidwood Nuclear Power Station, -

Units 1 and 2), CL1-86-8, 23 NRC 241, 245 (1986).

The admissibility of a late-filed contention must be
determined by a balancing of All five of :he late inter-
vention factors in 10 CFR $ 2.714(a). Public Service h
af_htw Hampshire (Seabrook Station, Units 1 and 2),
CL1-83-23, 18 NRC 311, 312 (1983).

O When an intervenor does not show good cause for the non-
timely submission of contentions, it must make a compelling
. showing on the other four criteria of 10 CFR $ 2.714(a). :

Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear :
Power Station Unit 1), LBP-83-58, 18 NRC 640, 663 (1983), '

citina, Mississioni Power .and Licht Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982);
Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), LBP-85-ll, 21 NRC 609, 629 (1985), rev'd and
ram _3nded on other arounds, CLI-86-8, 23 NRC 241, 244 (1986);
Public Service Co. of New HLmpshire (Seabrook Station Units 1
and 2), LBP-87-3, 25 NRC 71, 76 (1987); Eublic Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29
NRC 62, 70:(1989), aff'd, ALAB-918, 29 NRC 473 (1989),
remanded, Massachuset_ts v. NRC, 924 F.2d 311, 333-337 (D.C.
Cir. 1991), anneal dismissed as moot, ALAB-946, 33 NRC 245 !

(1991); Eqblic Service Co. of New Hamoshire (Seabrook Station,
Units-1 and 2), LBP-90-1, 31 NRC 19, 34 (1990), aff'd on other
aroqa.di, ALAB-936, 32 NRC 75 (1990).

With respect to the second factor of 10 CFR $ 2.714(a)
(availability of other means-of protecting late petitioners' .

interest) and the fourth factor (the extent to which late
petitioners' interest will be represented by existing
parties), the applicants in Zimmer, supra, 10 NRC at 215
claimed that the Staff would represent the public interest andO by inference, late petitioners' interest as well. The Licens-
ing Beard ruled that although the Staff clearly represents the
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public interest, it cannot be expected to pursue all issues
with the same diligence as an intervenor would pursue its own i

issue. iioreover, unless an issue was raised in a proceeding,
the Staff would not attempt to resolve the issue in an
adjudicatory context. Applicants' reliance on the Staff

' review gave inadequate consideration to the value of a
party's pursuing the participational rights afforded it in an
adjudicatory hearing. Zi m tt, iypa , 10 NRC at 215; Cleveland
[hltLLClllW!if11th9_E02 (Perry Nuclear Power Plant, Units 1
and 2), L8P-83-80, 18 NRC 1404, 1407-1408 (1983); ligviLon
Lishting and Powft_tti (South Texas Project, Units 1 and 2),
L8P-85-9, 21 NRC 524, 527-528 (1985); (QTignweallllldh0A_C91
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21 NRC 609, 629 (1985), rev.'d_and remanded _pn oth r atqunds,
CLI-86-8, 23 NRC 241 (1986). See BoysioJn_ Lighting _andl ower
[q (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC
360, 384 n.108 (1985); Waihington_Publ i c Power _S upply_Sy3 t em
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173-77
(1983); _(Atolina Power and Light _fo. andjforthlgrplina
f ailfTn Municip.al PoEerl9Cacy (Shearon Harris Nuclear Plant),
L8P-85-49, 22 NRC 899, 913-14 (1985).

When considering the second factor of 10 CFR $ 2.714(a)(1),
the availability of other means to protect an intervenor's
interests, a Board may only inquire whether there are other
forums in which the intervenor itself might protect its
interests. t!ouston Lichtina_and Power _fp, (South Texas
Project, Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985),
citing, Houston Liahtina and Power CA (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508,
513 n.13 (1982).

Informal negotiations among parties, even under a Board's
aegis, is not an adequate substitute for a party's right to
pursue its legitimate interest in issues in formal adjudica-
tory hearings. Philadelphia Elec1rirl p2 (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1191 (1985).

Late contentions filed by a city did not overlap a contention
of another intervenor which had already been accepted in the
proceeding. The representative of a private party cannot be
expected to represent adequately the presumably broader
interests represented by a governmental body. Zjm et, sypra,
10 NRC at 216 n.4, citina, Nuclear fuel Servise h_Inr2 (West
Valley Reprocessing Plant), CLl-75-4, 1 NRC 273, 275 (1975).

In determining what other means are available to protect a
petitioner's interests, a board will consider the issues
sought to be raised, the relief requested, and the stage of
the proceeding. There may well be no alternative to provid-
ing a petitioner with an opportunity to participate in an
adjudicatory hearing. However, in some circumstances, such as
where the proposed contention deals with routinely filed post
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L licensing reports by an applicant, a 10 CFR 2.206 petition may

be sufficient to protect the petitioner's interests. Phila-
delphia Electric Ch (Limeric( Generating Station, Units 1 and
2), ALAB-828, 23 NRC 13, 21-22 (1986).

A contention based on a Draft Environmental Statement (DES)
which contains no new information relevant to the contention,
lacks good cause for late filing. Cleveland Eles101c
LU.w! tinting _XL (Perry Nuciear Power P1 ant, Units 1 and 2)i
LBP-82-79, 16 NRC 1116, 1118 (1982).

Before a contention is excluded from consideration, the
intervenor should have a fair opportunity to respond to -

applicant's comments. When an intervenor files a late con-
tention and argues that it has good cause for late filing
because of the recent availability of new information,
intervenor should have the chance to comment on applicant's
objection that the information was available earlier.
Intervenors should be permitted to reply to the opposition
to the admission of a late filed contention. The principle
that a party should have an opportunity to respond is
reciprocal. When intervonor introduces naterial that is
entirely new, applicant will be permitted to respond. Due
process requires an opportunity to comment. If intervenors

C find that they must make new factual or legal arguments,
( they should clearly identify the new material and give an

explanation of why they did not anticipate the need for'

the material in their initial filing. If the explanation
is satisfactory, the material may be considered, but
applicant will be permitted to respond. Cleveland Electric
illuminatina C L (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-89, 16 NRC 1355, 1356 (1982), _

The finding of good cause for the late filing of contentions
is related to the total previous unavailability of informa-
tion. Philadelphia _ Electric Co (Limerick Generating Station,m

Units 1 and 2), LBP-83-39, 18 NRC 67, 69 (1983).

Ability to contribute to the record is relevant to the
admissibility of late-filed contentions. [[quston Lightina and
Eg_wer Co. (South Texas Project, Units 1 and 2), LBP-83-37, 18
NRC 52, 56 n.5 (1983). An intervenor should specify the
precise issues it plans to cover, identify its prospective
witnesses, and summarize their proposed testimony. Common-
wtalth Edison Co. (Braidwood Nuclear Power Station, Units 1
_and 2), CL1-86-8, 23 NRC 241, 246 (1986), citina, t!!J11111pn1
Power and licht Co. (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982); Public Service Co. of
New Hampshir_c (Seabrook Station, Units 1 and 2), LBP-87-3, 25
NRC 71, 75 (1987); Public Servicq_Co. of New Hampshire

D (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC 62, 70
i (1989), aff'd, ALAB-918, 29 NRC 473 (1989), remanded,

tLassachusetts v. NRC, 924 f.2d 311, 333-337 (D.C. Cir. 1991),
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Bfpeal di3mi.11ed aLag2[, ALAB-946, 33 NRC 245 (1991). An
intervenor must demonstrate special expertise concerning the
subjects @ lch it seeks to raise. Egttlic_ittylte_Co. of New
llamnittirl (Seabrook Station, Units 1 and 2), LBP-90-1, 31 NRC
19, 35-36 (1990), aff'd on q.ther arounds, ALAB-936, 32 NRC 75
(1990). An intervenor need not present expert witnesses or
indicate what testimony it plans to present if it has
established its ability to contribute to the development of a
sound record in other ways. (j ev el and._{lttLrlq_LLlum i n a t i ng
[g2 (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-80, 18
NRC 1404, 1408 n.14 (1983). Etc.jtLig Washington Public PQwIt
Supply Snitm (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
1167, 1182-1183 (1983).

Nevertheless, an intervenor should provide specific informa-
tion from which a Board can infer that the intervenor will
contribute to the development of a sound record on the
particular issue in question. An intervenor's bare assertion
of past ef fectiveness in contributing to the development of a
sound record on other issues in the current proceeding and in
past proceedings is insufficient. Ruke Powerlg2 (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 85
(1985), citing, WPELS, Lup_ta,18 NRC at 1181, and Liissinippi
Power angLLighL1h (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982). les yermont Yankee
!!qclear Power CoCp (Vermont Yankee Nuclear Power Station),
ALAB-919, 30 NRC 29, 40-41 (1989), y_ap3ted_jA fart on other
gtgynds and rfmaAded, CLI-90-4, 31 NRC 333 (1990), EEqutst for

_

clarificaliga, ALAB-938, 32 NRC 154 (1990), glarified, CL1 90-
7, 32 NRC 129 (1990).

In determining an intervenor's ability to assist in the
development of a sound record, it is erroneous to consider
the performance of counsel in a different proceeding.
[qmmonweitlittldholLC_g2 (Braidwood Nuclear Power Station,
Units 1 and 2), CLl-86-8, 23 NRC 241, 246-47 (1986). Egnin
Texas Utilitie L[ltttticl q, (Comanche Peak Steam Electric
Station, Unit 1), ALAB-868, 25 NRC 912, 926-27 (1987).

The extent to which the petitioner's participation may

i reasonably be expected to assist in developing a sound
record is only meaningful when the proposed participation

; is on a significant, triable issue. lono Island lightina_Ch
(Shoreham Nuclear Power Station, Unit 1), LBP-84-30, 20 NRC
426, 440 (1984).

The extent to which an intervenor may reasonably be expected
| to assist in developing a sound record is the most significant

of the factors to be balanced with respect to late-filed
contentions, at least in situations where litigation of the

|
contention will not delay the proceeding. 11gusign lighting

| and Pgwer_Co2 (South Texas Project, Units 1 and 2), LBP-85-9,
'

21 NRC 524, 528 (1985).

APRIL 1992 PRLilEARING MATTERS 88

:

.. - _ - - - __



__

|

E 2.9.5.5

Given a proceeding initially noticed in 1978 for which a
Special Prehearing Conference was held early in 1979, any
currently filed contentions would be untimely. That does not
mean, after balancing the factors in 10 CFR 5 2.714(a) that
the untimeliness should bar admission of the contention.
[[quston Liahtina and Pqwer Co. (South Texas Project, Units 1
and 2), LBP-83-37, 18 NRC 52, 55 (1983), dLing, C.onsumers
Eower Ch (Hidland Plant, Units 1 and 2), LBP-82-63,16 NRC
571, 577 (1982). l

1

A party seeking to add a new contention after the close of the |
record must satisfy both standards for admitting a late-filed '

contention set forth in 10 CFR 5 2.714(a)(1) and the criteria, ,

as established by case law, for reopening the record, LQng |
island Lichtina Co. (Shoreham Nuclear. Power Station, Unit 1), '

LBP-83-30, 17 NRC 1132, 1136 (1983), citina, Pacific Gas and
Electric Co. (Olablo Canyon Nuclear Power Plant, Units 1 and
2), CL1-82-39, 16 NRC 1712, 1715 (1982), despite the fact that
nontimely contentions raise matters which have not been pre-
viously litigated. Cincinnati Gas & Electric 00 (William H.2

Zimmer Nuclear Power Station. Unit 1), LBP-83-58, 18 NRC 640, '

663 (1983), citina, Diablo Canyon, n nr_a, 16 NRC at 1714-15.

In evaluating the extent to which admission of a late-flied
contention would delay the proceeding, a Board must determine

IO whether, by filing late, the intervenor has occasioned a
potential for delay in the completion of the proceeding that
would not have been present had the filing been timely. Texas
Utilities Electric CO2 (Comanche Peak Steam Electric Station,
Unit 1), ALAB-868, 25 NRC 912, 927 (1987).

Where the delay in filing contentions is great and the issues
are serious, tha seriousness of an issue does not imply that
the party raising it is somehow forever exempted from the i

Rules of Practice. Cincinnati Gas and Elecir_LG_Co (William
H. Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC
640, 663 (1983).

The fifth criteria for admission of a late-filed contention
requires a board to determine whether the proceeding, and
not the issuance of a license or the operation of a plant,
will be delayed. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 NRC 13, 23
(1986). ,

The admission of any new contention may broaden and delay the
completion of a proceeding by increasing the number of issues
which must be considered. A Board may consider the following
factors which may minimize the impact of the new contention:
how close to the scheduled hearing date the new contention was
filed; and the extent of discovery which had been completedO prior to the filing of the new contention. A Board will not
admit a new contention which is filed so close to the
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scheduled hearing date that the parties would be denied an
adequate opportunity to pursue discovery on the contention.
Lg.mmonwealth_ Edison Ch (Braidwood Nuclear Power Station,
Units 1 and 2) L8P-85-ll, 21 NRC 609, 630-631 (1985), rey'd
a_nd remandg Lqn other ar.p_ gad $, Cll-86-8, 23 NRC 241 (1986),
citina, South Carolina E1 citric and_Ga1 3 h (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 889 (1981).

A Board may refuse to admit a late-filed contention where it
determines that the contention is so rambling and disorganized
that any attempt to litigate the contention would unduly
broaden the issues and delay the proceeding. IcKallillities
Generatinglh (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1262-1263 (1983).

An intervenor's voluntary withdrawal of other, unrelated
contentions may not be used to counterbalance any delays
which might be caused by the admission of a late-filed
contention. Egmm2nwlalthld11pn Co (Braidwood Nuclear Powers

Station, Units 1 and 2), CL1-86-8, 23 NRC 24), 248 (1986).

In evaluating the potential for delay, it is improper for the
Board to balance the significance of the late-filed contention
against the likelihood of delay. Such a balancing of facters
is made in the overall evaluation of the five criteria for the
admission of a late-filed contention, ikp_i dwood , 1@rr a , 23
NRC at 248.

The Licensing Board's general authority to shape the course of
a proceeding, 10 CfR 6 2.718(e), will not be utilized as the
foundation for the Board's acceptance of a late-filed
contention. Consumers Power CL (Midland Plant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1290 (1984).

2.9.5.6 Contentions Challenging Regulations

lhe assertion of a claim in an adjudicatory proceeding
that a regulation is invalid is barred as a matter of law.
Metropolitan Edison _(L (Three Mile Island Nuclear Station,
Unit 2), ALAB-456, 7 NRC 63, 65 (1978).

Contentions challenging the validity of NRC regulations are
inadmissible under the provisions of 10 CFR 6 2.758.
Commonweal 1.h Edison Egmpan.y (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 692-93 (1980); D nsas
Ras and Electric Co. (Wolf Creek Generating Station, Unit 1),
ALAB-784, 20 NRC 845, 846 (1984); Egrglina Power an_d_ Light Co,
and North Carolina Eastern MunicipJ1 Power Agency (Shearon
Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 544 (1986).
Sm Lona Island liabtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-89-1, 29 NRC 5, 18 (1989); Ar_i gna Public Serviccl
Ch (Palo Verde Nuclear Generating Station, Units 1, 2 and 3),
LBP-91-19, 33 NRC 397, 410 (1991).
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When a Comission regulation permits the use of a particular |analysis or technique, a contention which asserts that a '

different analysis or technique should be utilized is in- i

admissible because it attacks the Comission's regulations.
Metropolitan Edison Co (Three Mile Island Nuclear Station,
Unit No. 1), LBP-83-76, 18 NRC 1266, 1273 (1983).

Alt..ough Comission regulations may permit a board in some
situations to approve minor adjustments to Commission-
prescribed standards, a board will reject as inadmissible a
contention which seeks major changes to those standards. Long
Island liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-832, 23 NRC 135, 147-48 (1986) (intervenors sought major
expansion of the emergency planning zone), rev'd in o.gr_t, CLI-
87-12, 26 NRC 383, 395 (1987) (the Appeal Board incorrectly
admitted contentions which involved more than just minor !

adjustments to the emergency planning zone). See also
Philadelohia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 507 n.48 (1986).

Under 10 CFR 6 2.758, the Commission has withheld juris- >

diction from Licensing Boards to entertain attacks on the
validity of Commission regulations in individual 'icensing
proceedings except in certain "special circumstances."
Potomac Electric Power Co. (Douglas Point Nuclear Generat-

O ing Station, Units 1 & 2), ALAB-218, 8 AEC 79, 88-89 (1974);
Cleveland Electric IlluminatingA (Perry Nuclear Power ,

>

Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444 (1985).

10 CFR 6 2.758 sets out those special circumstances which
an intervenor must show to be applicable before a contention
attacking the regulations will be admissible. Further,
10 CfR 6 2.758 provides for certification to the Commission
of the question of whether a rule or regulation of the
Commission should be waived in a particular adjudicatory
proceeding where an adjudicatory board determines that, as
a result of special circumstances, a crima facie showing
has been made that application of the rule in a particular
way would not serve the purposes for which the rule was
adopted and, accordingly, that a waiver should be authorized.
Detroit Edison Company (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-78-37, 8 NRC 575. 584-585 (1978); C.Arolina Power
A,nd Licht Co. and North Cittglina Eastern Municipal Power
Acency (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 546 (1986).

Intervenors are authorized to file a petition for a waiver of
a rule, pursuant to 10 CFR 9 2.758. It is not, however,
enough merely to allege the existence of special circum-
stances; such circumstances must be set forth with particu-
larity. The petition should be supported by proof, inO affidavit or other appropriate form, sufficient for the
Licensing Board to determine whether the petitioning party has
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made a prima facie showing for waiver. [Arolina Epwer & light
Co. and North Carolinalntern MunicipaLfnwer_ Agent _y (Shearon
Harris Nuclear Power Plant, Units 1 and 2), LBP-82-Il9A, 16
NRC 2069, 2073 (1982).

2.9.5.7 Contentions involving Generic Iss>.s

Licensing Boards should not accept in individual licensing
cases any contentions which are or are about to become the
subject of general rulomaking. hgram_ ento _!ignicip_al.Mility
Qistrict (Rancho Seco Nuclear Generating Station), ALAB-655,
14 NRC 799, 816 (1981); Duke Pover.jp2 (Catawba Nuclear
Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86 (1985).
They appear to be permitted to accept " generic issues" which
are not and are not about to become the subject of rulemaking,
however, fotomac Electric Power Cq1 (Douglas Point Nuclear
Generating Station Units 1 & 2). ALAB-218, 8 AEC 79 (1974).
kg Metropolitan Edison _Lq1 (Three Mile Island Nuclear
Station, Unit 1), LBP-83-76, 18 NRC 1266, 1271 (1983). In
order for a party or interested State to introduce such an
issue into a proceeding, it must do more than present a list
of generic technical issues being studied by the Staff or
point to newly issued Regulatory Guides on a subject. There
must be a nexus established between the generic issue and the
particular permit or application in question. To establish
such a nexus, it must be shown that (1) the generic issue has
safety significance for the particular reactor under review,
and (2) the fashion in which the application deals with the
matter is unsatisfactory or the short term solution offered to
the problem under study is inadequate. Gylf States Utilities
[n1 (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
773 (1977); lilinois Power Co. (Clinton Power Station, Unit
No. 1), LBP-82-103, 16 NRC 1603, 1608 (1982), citina, River
had, lypla, 6 NRC at 773; Public Servltt_fnu.g_t_thtw_flarpshire
(Seabrook Station, Units 1 and 2) LBP-82-106, 16 NRC 1649,
1657 (1982); Qu.a.uesne Licht Cat (Beaver Valley Power Station,
Unit 2), LBP-84-6, 19 NRC 393, 418, 420 (1984), titlng, Rirer
Egnd, lynra, 6 NRC at 773, and Viroinia Electric and Power Co.
(North Anna Nuclear Power Station. Units 1 and 2), ALAB-491, 8
NRC 245, 248 (1978).

Parties interested in litigating unresolved safety issues must
do something more than simply offer a checklist of unresolved
issues; they must show that the issues have some specific
safety significance for the reactor in question and that the
application fails to resolve the matters satisfactorily.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 1), ALAB-729, 17 NRC 814, 889 (1983), aff'd on other
g.round3, CL1-84-ll, 20 NRC 1 (1984), citing, Gulf Statel
Ulilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6
NRC 760, 772-73 (1977).
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In Cleveland Electric lilyminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43 (1982), the
Licensing Board rejected the applicant's contention that
QOualas Point, supra, requires dismissal whenever there is
pending rulemaking on a subject at issue. The Board dis- ,

tinguished Doualas Point on several grounds: (1) In Dgqqln
P_Rini, there were no existing regulations on the subject,
while in Perry, regulations do exist and continue in force
regardless of proposed rulemaking; (2) The issue in Perry - _
whether Perr.y should have an automated standby liquid control
system (SLCS) given the plant's specific characteristics -- is
far more specific than the issues in QQMglas Point (i.e.,
nuclear waste disposal issues); (3) The proposed rules
recommend a variety of approaches on the SLCS issue requiring
analysis of the plant's situation, so any efforts by the Board
to resolve the issue would contribute to the analysis; (4) The
Commission did not bar consideration of such issues during the
pendency of its proposed rulemaking, as it could have. Unless
the Commission has specifically directed that contentions be
dismissed during pendency of proposed rulemaking, no such
dismissal is required.

Where the Commission has explicitly barred Board consideration
of the subject of a contention on which rulemaking is pending,
the Board may not exercise jurisdiction over the contention.

\ Cleveland Electric Illuminatina l h (Perry Nuclear Plant,
Units 1 and 2) LBP-82-ll,15 NRC 348, 350 (1982). Where the

.

Commission has held its own decision whether to review an *

Appeal Board opinion in abeyance pending its decision whether
or not to initiate a further rulemaking, and has instructed
the Licensing Boards to defer consideration of the issue, a
contention involving the issue is unlitigable and inadmis-
sible. Dyggesne Licht Co. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 417-18 (1984), 9.111Dg, Potomac
Electric Power Co. (Douglas Point Nuclear Generating Station,
Units 1 and 2), ALAB-218, 8 AEC 79 (1974).

A brief suspension of consideration of a contention will
not be continued when it no longer appears likely that the
Commission is about to issue a proposed rule on the matter
which was the subject of the contention. Cleveland Electric
illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-42, 14 NRC 842, 846-847 (1981).

While a Licensing Board should not accept contentions that are
or are sbout to become the subject of general rulemaking,
where a contention has long since been admitted and is still
pending when notice of rulemaking is published, the intent of
the Commission determines whether litigation of that conten-
tion should be undertaken. Texas Utilities Generatino 002

O (Comanche Peak Steam Electric Station, Units 1 and 2), LBP-81-
51, 14 NRC 896, 898 (1981), citina, Potomac Electric Power Co.

APRIL 1992 PREHEARING MATTERS 93

_ , _ . , _ _ _ _ _ ._ . _ ..~. _ _ _ _ .__ _ _ _._ _ _ _ _ . _ _



. -. - - -- - . . - . - _ _ __ - .

5 2.9.5.8

(Douglas Point Nuclear Generating Station, Units 1 and 2),
ALAB-218, 8 AEC 79 (1974).

Before a contention presenting a generic issue can be ad-
mitted, the intervenor must demonstrate a specific nexus
between each contention and the facility that is the subject
of the proceeding. Gngland_11tq11.itillumh1 Ling _CL (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-15, 15 NRC 555, !558-59 (1982); Eat 1[J.LGaijtnd Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), LBP-87-24, 26 NRC 159,
165 (1987), aff'd on other crolLndl, ALAB-880, 26 NRC 449,
456-57 n.7 (1987), remanded on other around1, Sierra Club v.
MLG, 862 f.2d 222 (9th Cir. 1988).

Contentions which constitute a general attack upon the
methods used by the NRC Staff to insure compliance with
regulations, without raising any issues specifically related
to matters under construction, are not appropriate for
resolution in a particular licensing proceeding. Cmsonwtalth
f1Lilon Company (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30, 12 NRC 683, 690 (1980).

2.9.5.8 Contentions Challenging Absent or incomplete Documents

At the contention formulation stage of the proceeding, an
intervenor may plead the absence or inadequacy of documents or
responses which have not yet been made available to the
parties. The contention may be admitted subject to later
refinement and specification when the additional information
has been furnished or the relevant documents have been filed.
Commonwealth Edison Comnany (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30,12 NRC 683 (1980). Note, however,
that the absence of licensing documents does not justify
admission of contentions which do not meet the basis and
specificity requirements of 10 CFR S 2.714. That is, a non-
specific contention may not be admitted, subject to later
specification, even though licensing documents that would
provide the basis for a specific contention are unavailable.
Ruke Powe L[A (Catawba Nuclear Station, Units 1 & 2), ALAB-

| 687, 16 NRC 460 (1982), vacated in nar_1 on other arounds, CLI-
83-19, 17 NRC 1041 (1983).

Rulings on contentions concerning undeveloped portions of
,

! emergency plans may be deferred. To admit such contentions
. would be to risk unnecessary litigation. But to deny
| the contentions would unfairly ignore the insufficient
! development of these portions. fairness and efficiency seem
' to dictate that rulings on such contentions be deferred. The

objectives of such deferrals are to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation
as focused as possible. Philadelphia Electric Co1 (Limerick
Generating Station, Units 1 and 2), LBP-84-18, 19 NRC 1020,
1028 (1984). Ef Cincinnati Gas and Electric Co. (Wm. H.f2
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Zimmer Nuclear Power Station. Unit 1), ALAB-727, 17 NRC 760,
775-76 (1983).

When information is not available, there will be good cause
for filing a contentinn based on that information promptly
after the information becomes available. However, the five
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. PhiladeloA11 Electric Co, (Lim-ick
Generating Station Units 1 and 2), LBP-C3-39, 18 NRC 67, 69 j(1983); Philadelphia LbLcttiL[L (Limerick Generating

i

Station, Units 1 and 2), ALA3-806, 21 NRC 1183, 1190 (1985). '

2.9.5.9 Contentions re Adequacy of Security Plan

The adequacy of a nuclear facility's physical security plan i
may be a proper subject for challenge by intervenors in an I
operating license proceeding. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant. Unit Nos. I and 2), CL1- ,

80-24, 11 NRC 775, 777 (1980); Consolidtifd EdilpL C L (Indian '

Point Station, Unit 2), CL1-74-23, 7 AEC 947, 949 (1974).

An intervenor may not introduce a contention which questions
the adequacy of an applicant's security plan "against the
effects of (a) attacks and destructive acts, including
sabotage, directed against the facility by an enemy of the
United States, whether a foreign government or other person, ,

or (b) use or deployment of weapons incident to U.S. defense i

activities." Commonwealth Edison Co. (Braidwood Nuc1 car Power
Station, Units 1 and 2), LBp-85-27, 22 NRC 126, 135-36, 138
(1985), citina, 10 CFR 6 50.13.

Where an intervenor seeking to challenge an applicant's
security plan does not produce a qualified expert to review
the plan and declines to submit to a protective order, its
vague contentions must be dismissed for failure to meet
conditions that could produce an acceptably specific con- ,

tention. Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-82-51, 16 NRC 167, 177 (1982).

2.9.5.10 Defective Contentions

Where contentions are defective, for whatever reason, Li-
censing Boards have no duty to recast them to make them
acceptable under 10 CFR 6 2.714. LILmmonwealth Edison Co.
-(Zion Station,-Units 1 & 2), ALAB-226, 8-AEC 381, 406 (1974).

However, although a Licensing Board is not required to recast
contentions to make them acceptable, it also is not precluded
from doing so. Pennsvlyattia Power & Licht Co1 (Susquehanna-
Steam Electric Station Units 1 and 2), LBP-79-6, 9 NRC 291,
295-296 (1979). Ege also Arizona Public Service Co. (Palo
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Verde Nuclear Generating Station, Units 1, 2 and 3), LDP-91-
19, 33 NRC 397, 406-408, 412-413 (1991).

It is the responsibility of the intervenor, not the Licensing
Board, to provide the necessary information to satisfy the
basis requirement for the admission of its contentions.
Public Service Co, of New HampIbfn (Seabrook Station, Units I
and 2), ALAB-942, 32 NRC 395, 416-417 (1990).

A Licensing Board has consolidated otherwise inadmissible
contentions with properly admitted contentions involving the
same subject matter where such consolidation would not require
the applicant to mount a defense that is substantially
different or expanded from that which would be required by the
admitted contentions. Lono Islantligitthgla (Shoreham
Nuclear Power Station, Unit 1), LBP-89-1, 29 NRC 5, 33-34
(1989).

2.9.5.11 Discovery to frame Contentions

A petitioner is not entitled to discovery to assist him in
framing the contentions in his petition to intervene,
tiorthern States Power Co. (Prairie Island Nuclear Generating
Plant Units 1 & 2), ALAB-107, 6 AEC 188, 192, r_figilild.i_ DEL ,
ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973).

An intervenor may not file a vague contention and place the
burden upon the applicants and Staff to obtain further details
through discovery. P_Vbits_Sfrvice Cg_,_of_ New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395,
426-27 (1990).

2.9.5.12 Stipulations on Contentions

(RESERVED)

2.9.5.13 Appeals of Rulings on Contentions

Appellate review of a Licensing Board ruling rejecting some
but not all of a party's contentions is available only at the
end of the case. Northern States Power Ch (lyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251, 252 (1978).

An Appeal Board may grant interlocutory review of a Licensing
Board's rejection of one or more conte'tions only if the
effect of the rejection is to wholly deny a petition to
intervene, f_acific Gas and Electric Ch (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-873, 26 NRC 154,
155 (1987), titinu, 10 CFR S 2.714a.

Appeal Boards grant Licensing Boards broad discretion in
balancing the five factors which make up the criteria for
late-filed contentions listed in 10 CFR 6 2.714(a)(1).
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However, an Appeal Board may overturn a Licensing Board's
decision where no reasonable j'astification can be found for
the outcome that is determined. Eh111delphia Electric _.Ch
(Limerick Generating Station, Units 1 and 2), ALAB-806, 21 NRC
1183,_1190 (1985), gjling , W a t h i n u t_pAlu blis_logtr_S upply
System (WPPSS Nuclear Project 3), ALAB-747,18 NRC 1167,1171
(1983); Eh11adelnhi hllttitic_C h (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20-21 (1986) <

(abuse of discretion by Licensing Board). Sig EdlicArylce )
(p. of _N.cL!! amp 1 hire (Seabrook Station, Units 1 and 2), AL AB- '

865, 25 NRC 430, 443 (1987); Texas UtiliticLLlegitiLCp2
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25 ,

NRC 912, 922 (1987); PubliLiervits_Co. of Ntw.itampibite !
'(Seabrook Station, Units 1 and 2), ALAB-918, 29 NRC 473, 481-

82 (1989), rtmjLrtded, (Lanachuset ts v. NRC, 924 F .2d 311, 333-
337 (D.C. Cir. 1991), dismissed as mqp1, ALAB-946, 33 NRC 245

,

(1991).

2.9.6 Conditions on Grants of Intervention '

10 CFR s 2.714(f) (formerly, 10 CFR s 2.714(e)) empowers a
i

Licensing Board to condition an order granting intervention on +

;

such terms as may serve the purposes of restricting duplica-
tive or repetitive evidence and of having common interests
represented by a single spokesman. 10 CfR 6 2.715a deals with
the general authority to consolidate parties in construction
permit or operating license proceedings. In a license
amendment proceeding, there is no good reason why the
provisions of Section 2.715a cannot be looked to in exercising
the power granted by Section 2.714(f) (formerly, 10 CFR E
2.714(e)), which section applies to all adjudicatory proceed-
ings. [ht(e Power (Amp.any (0conee Nuclear Station and McGuire
Nuclear Station), ALAB-528, 9 NRC 146, 150 n.9 (1979).

2.9.7 Appeals of Rulings on Intervention

The regulations contain a special provision allowing an
interlocutory appeal from a Licensing Board order on petitions
to intervene. The appellant must file a notice to appeal and -

supporting brief within 10 days after service of the Licensing
Board's order. 10 CFR % 2.714a. Other parties may file ,

briefs in support of or in opposition to the appeal within 10
'days of service of the appeal.
*An Appeal Board will not review the grant or denial of an

-intervention petition unless an appeal has been taken under 10
CFR 6 2.714a. Once the time prescribed in that Section for
perfecting an appeal has expired, the order below becomes
final. Arizona Public Servic.e _Co. (Palo Verde Nuclear
Generating Station, Units 1. 2 and 3), ALAB-713, 17 NRC 83, 84
n.1 (1983).
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It is settled under the Commission's Rules of Practice
that a petitioner for intervention may not take an inter-
locutory appeal from Licensing Board action on his peti-
tion unless that action constituted an outright denial
of the petition. Houston Lichtinq tpd Power _fp2 (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-$35, 9
NRC 377, 384 (1979); Euge1J onnd l mt LanLLight_f L
(Skagit/Hanford Nuclear Power Project, Units I and 2),

Lpng_hlan LLightina _ (q1ALAB-712, 17 NRC 81, 82 (1983); n

(Shoreham Nuclear Power Station, Unit 1), CL1-91-4, 33 NRC
213, 235-36 (1991). A petitioner may appeal only if the
Licensing Board has denied the petition in its entirety,
j2ia, has refused the petitioner entry into the case. A

_

petitioner may not appeal an order admitting petitioner but
cenying certain contentions. 10 CFR 5 2.714(b); Egwer
Authority of tht_$1Lis_3.LRtw_Yprt (Greene County Nuclear
Plant), ALAB-434, 6 NRC 471 (1977); (iRU_511te3_Utjtltijn_Co
(River Bend Station, Units 1 & 2), ALAB-329, 3 NRC 607
(1976); Dyk.LEpwriga (Perkins Nuclear Station, Units 1, 2 &

R3), ALAB-302, 2 NRC 856 (1975); Puerto RilplafrLS3runnt

entltor_ily (North Coast Nuclear Plant, Unit 1), ALAB-286, 2 NRC
213 (1975); Portland Etatr11_Lltcitic_.102 (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-273,1 NRC 492, 494 (1975);
(Lg3101 Lid.13on Com (Pilgrim Nuclear Generating Station, Unit
2), ALAB-269,1 NRC 411 (1975); Ph111dtlph1LLlec1riLCh
(fulton Generating Station, Units 1 & 2), ALAB-206, 7 AEC 841
(1974).

A Licensing Board's fatiure, after a reasonable length of
time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure of the Licensing
Board to act is both unjustified and prejudicial, the

~

petitioner may seek interlocutory review of the Licensing
Board's delay under 10 CFR 2.714a, which provides for
interlocutory review of denials of petitions to intervene.
Qstroit Edistn_Cnmpany (Greenwood Energy Center, Units 2 & 3),
ALAB-376, 5 NRC 426 (1977).

A State seeking to participate as an " interested State" under
10 CFR % 2.715(c) may appeal an order barring such participa-
tion. However, the State's special status does not confer any
right to seek review of an order which allows the State to
participate but excludes an issue which it seeks to raise.
(i\Lll_Slillf13111l!11ELCA (River Bend Station, Units 1 & 2),
ALAB-329, 3 NRC 607 (1976).

Unlike a private litigant who must file at least one accept-
able contention in order to be admitted as a party to a
proceeding, an interested State may participate in a proceed-
ing regardless of whether or not it submits any acceptable
contentions. Thus, an interested State may not seek inter-
locutory review of a Licensing Board rejection of any or all
of its contentions because such rejection will not prevent an
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interested State fron. participating in the proceeding. IMhlig
Service Co.. of NOLittmnhirt (Seabrook Station, Units 1 and
2), ALAB-838, 23 NRC 585, 589-90 (1986).

The applicant, the Staff and any party other than the
petitioner can appeal an intervention order only on the
ground that the petition should have been denied in whole.
10 CFR 5 2.714a(c). An appeal from an intervention order
carries with it a mandatory briefing requirement. Failure
to file a brief will result in dismissal of the appeal.
Mississioni Power & Licht 00 (Grand Gult Nuclear Station,2

Units 1 & 2), ALAB-140, 6 AEC 575 (1973). ict florida Power
and Liaht Co (Turkey Poiat Nuclear Gegerating Plant, Units 3 _

and 4), CL1-91-5, 33 NRC 238, 241 (1991).

For a reaffirmation of the established rule that an appeal
concerning an intervention petition must await the ultimate
grant or denial of that petition, g g Houston Liahtina & Power

*Ep2 (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
586, 11 NRC 472 (1980); Detroit Edison CL (Greenwood Energy
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978). In
this vein, a ticensing Board order which determines that
petitioner has met the " interest" requirement for intervention
and that mitigating factors overcome the untimeliness of the
petition but does not rule on whether petitior.er has met the

O " contentions" requirement is not a final disposition of the
petition to intervene. Cincinnati gal & Electric Comolny
(William H. Zimmer Nuclear Power Station), ALAB-595, 11 NRC
860, 864 (1980); Greenwood, apn; Philadelphia Electric Co.
(Limerick Generating Station Unit 1), ALAB-833, 23 NRC 257,
260-61 (1986).

--- S,milarly -the action of a- Licensing Board in provisionally
~

ordering a hearing and preliminarily ruling on petitions for
1 cave to intervene is not appealable under 10 CFR 5 2.714a in
a situation where the Board cannot rule on contentions and the
need for an evidentiary hearing until after the special
prehearing conference required under 10 CFR 5 2.751a and where
the petitioners denied intervention _may qualify on refiling.
Consumers Power Company (Midland Plant, Units 1 & 2), LBP-
78-27, 8 NRC 275, 280 (1978).

While the regulations do not explicitly provide for_ Com-
mission review of decisions on intervention, the Commission
has entertained appeals in this regard and review by the
Commission apparently may be sought. Florida Power & Licht
[p (St. Lucie-Plant, Unit 2), CL1-78-12, 7 NRC 939 (1978).

With regard to briefing on appeals,10 CFR 5 2.714a does not
authorize an appellant to file a brief in reply to parties'
br_iefs in opposition to the appeal. Rather, leave to file a

O reply brief must be obtained. Nuclear Ennineerina Co.
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(Sheffield, Ill. Low-level Radioactive Waste Disposal Site),
ALAB-473, 7 NRC 737, 745 n.9 (1978).

2.9.7.1 Standards for Reversal of Rulings on Intervention

A Licensing Board has wide latitude to permit the amendment of
defective petitions prior to the issuance of its final order
on intervention. The Board's decision to allow such amendment
will not be disturbed on appeal absent a showing of gross
abuse of discretion. flgrtthern Stales PawgI_Cp1 (Prairie
Island Nuclear Generating Plant, Units 1 & 2), ALAB-107,
6 AEC 188, 194 (1973).

A Licensing Board's determination as to the " personal in-
terest" of a petitioner will be reversed only if it is
irrational. Duguesne Light Co. (Beaver Valley Power Station,
Unit 1), ALAB-109, 6 ALC 243, 244 (1973); Prairie Isla.nd,
ElDr_A .

Similarly, a Licensing Board's determination that good
cause exists for untimely filing will be reversed only
for an abuse of discretion. Q$1BDA (Clinch River Breeder
Reactor Plant), ALAB-354, 4 NRC 383 (1976); Virainia_.1]Ardric
& Power Co. (North Anna Power Station, Units 1 & 2), ALAB-342,
4 NRC 98 (1976); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20
(1976); Gulf States U_tilities CD2 (River Bend Station, Units 1
& 2), ALAB-329, 3 NRC 607 (1976).

A Licensing Board ruling on a discretionary intervention
request will be reversed only if the Licensing Board abused
its discretion, florida Fower and Light Co,. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), ALAB-952, 33 NRC
521, 532 (1991).

The principle that Licensing Board determinations on the
sufficiency of allegations of affected interest will not be
overturned unless irrational presupposes that the appropriate
legal standard for determining the " personal interest" of a
petitioner has been invoked. Virainia Electric and Power
Company (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-522, 9 NRC 54, 57 n.5 (1979).

2.9.8 Reinstatement of Intervenor Af ter Withdrawal

A voluntary withdrawal of intervention is "without prejudice"
in that it does not constitute a legal bar to the later
reinstatement of the intervention upon the intervenor's
showing of good cause. ILississippi Power & Light Co. (Grand
Gulf Nuclear Station, Units 1 & 2), LBP-73-41, 6 AEC 1057
(1973). The factors to be considered in the good cause
determination are generally the same as those considered under
10 CFR s 2.714(a) with primary emphasis on the delay of the
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proceeding, prejudice to other parties and adequate protection .

'of the intervenor's interests. Grand Gulf,1MarA.

2.9.9 Rights of Intervenors at Hearing
r

In an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is
in issue, not the adequacy of the Staff's review of the
application. An intervenor in an operating license proceeding
is free to challenge directly an unresolved generic safety
issue by filing a proper contention, but it may not proceed on
the basis of allegations that the Staff has somehow failed in
its performance. Concomitantly, once the record has closed, a
generic safety issue may be litigated directly only if
standards for late-filed contentions and reopening the record
are met. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),
review denied, CL1-83-32, 18 NRC 1309 (1983).

The rules cannot legitimately be read as requiring that, once
an intervenor is represented by counsel, that counsel be the
party's sole representative in the proceeding. Consumers
Eqwer Co. (Hidland Plant, Units 1 and 2), L8P-83-28,17 NRC
987, 994 (1983).

,

When a party is permitted to enter a case late, it is
expected to take the case as it finds it. It follows ,

that when a party that has participt.ted in a case all along
simply changes representatives-in midstream, knowledge of the
matters already heard and received into evidence is imputed to
it. Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1193. 1246 (1984), EEY'd
in part on other arounds, CLI-85-2, 21 NRC 282 (1985).

An intervenor's status as a party in a proceeding does not of
itself make it a spokesman for others. Public Service Co. of
Rew Hamnshire (Seabrook Station Units 1 and 2), LBP-86-34, 24

,

NRC 549, 550 n-1 (1986), aff'd, ALAB-854, 24 NRC 783 (1986),.

siting, E_uaet Sound Power and Licht Cs, (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-556, IV NRC 30, 33 (1979).

Under principles enunciated in Erairie Island, an intervenor
L may ordinarily conduct additional cross-examination and submit'

: C proposed factual and legal findings on contentions sponsored
' by others. Northern-States Power-(q (Prairie Island Nuclear

Generating Plant. Units 1 and 2), ALAB-244, 8 AEC 857, 863,
867-68 (1974), aff'd in pertipent 23rl, CLI-75-1, 1 NRC 1
(1975). However, that does not elevate the intervenor's
status to that of co-sponsor of the contentions. The
Commission's regulations require that, at the outset of a

O-
case,.each intervenor submit "a list of the contentions which
it seeks to have litigated." 10 CFR 6 2.714(b). It follows,

from this that one intervenor may not introduce affirmative
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evidence on issues raised by another intervenor's contentions.
Prairie Island, iypra, 8 AEC at 869 n.17; lignsign _Lichling_andr

Power Co. (South Texas Project, Units 1 and 2), ALAB-799, 21
NRC 360, 383 n.102 (1985).

Contentions left without a sponsor due to the withdrawal of
one intervenor may be adopted by another intervenor upon
satisfaction of the five-factor balancing test ordinarily used
to determine whether to grant a non-timely request for
intervention, or to permit the introduction of additional
contentions by an existing intervenor after the filing date.
Houston Liahtina and Power Co. (South Texas Project Units 1
and 2), ALAB-799, 21 NRC 360, 381-82 (1985). Str 10 CFR
ss 2.714(a)(1),(b). For a detailed discussion of the five-
factor test, Sgg Sections 2.9.3.3.3 and 2.9.5.5.

A contention which has been joined by two joint intervenors
may not be withdrawn without the consent of both joint
intervenors. Either of the joint intervenors may litigate the
contention upon the other intervenor's withdrawal of sponsor-
ship for the contention. EMhlic Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-86-22, 24 NRC 103, 106
(1986).

An intervenor in an operating license proceeding may not
proceed on the basis of allegations that the Staff has
somehow failed in its performance; at least when the evidence
shows that the alleged inadequate Staff review did not result
in inadequacies in the analyses and performance of the
applicant. Lona Island Liahtina C0 (Shoreham Nuclear Power2

Station, Unit 1), LBP-83-57, 18 NRC 445, 565 n.29 (1983),
citina, Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),
review denied, CL1-83-32, 18 NRC 1309 (1983).

2.9.9.1 Burden of Proof

A licensee generally bears the ultimate burden of proof.
Metropolitan Edison Cc. (Three Mile Island Nuclear Station,
Unit 1), ALAB-697, 16 NRC 1265, 1271 (1982), citing, 10 CFR
s 2.732. But intervenors must give some basis for further
inquiry. Three Mile Island, Impra, 16 NRC at 1271, (11Jng,
Pgnnsylvania Power and Liaht Co. and Allechany Electric
Coooerative. Inc. (Susquehanna Steam Electric Station, Units 1
and 2), ALAB-613, 12 NRC 317, 340 (1980). See Section 3.7.

An intervenor has the burden of going forward with respect to
issues raised by his cantentions. Philadelphia Electric Co.
(Limerick Generating L.ation, Units 1 & 2), ALAB-262, 1 NRC
163, 191 (1975); (gmmonwealth Edison Co. (Zion Station, Units
1 & 2), ALAB-226, 8 AEC 381, 388-89 (1974). For a more
detailed discussi~ igg Section 3.7.2.
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l 2.9.9.2.2
' 2.9.9.2 Presentation of Evidence

2.9.9.2.1 Affirwative Presentation by Intervenor/ Participants

An intervenor may not adduce affirmative evidence on an issue
not raised by him unless and until he amends his contentions.
Northern States Power C L (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 869 n.17, rftenit
deh , ALAB-252, 8 AEC 1175 (1974), aff'd, CL1-75-1, 1 NRC 1
(1975). This rule does not apply to an interested State i

participating under 10 CFR 6 2.715(c). Such a State may '

produce evidence on issues not raised by it. ECpjaci !

Manaaement Corot (Clinch River Breeder Reactor), ALAB-354,
4 NRC 383, 392-93 (1976).

2.9.9.2.2 Consolidation of Intervenor Presentations

A Licensing Board, in permitting intervention, may consol-
idate intervenors for the purpose of restricting duplica- ,

tive or repetitive evidence and argument. 10 CFR
,

$ 2.714(f) (formerly, 10 CFR l 2.714(e)). In addition,

parties with substantially similar interests and contentions
may be ordered to consolidate their presentation of evidence,
cross-examination and participation in general pursuant to 10
CFR $ 2.715a. An order consolidating the participation of one
party with the others may not be appealed prior to the conclu-
sion of the proceeding. Portland General Electric C L (Trojan
Nuclear Plant), ALAB-496, 8 NRC 308-309 (1978); Gulf States
Utilities [ h (River Bend Station, Units 1 and 2) LBP-83-52A,
18 NRC 265, 272-73 (1983), siting, Statement of Policy on
Conduct of Licensino Proceedinas, CL1-81-8, 13 NRC 452, 45
(1981). ji.ea also Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-808, 21 NRC 1595,
1601 (1985).

The NRC Rules of Practice permit the consolidation of
intervenors, but only where those parties have substantially
the same interest that may be affected by the proceeding and
where consolidation would not prejudice the rights of any
party. Consumers _ Power Co. (Midland Plant, Units 1 and 2),
LBP-83-28,-17 NRC 987, 993 (1983).

Only parties to a Commission licensing proceeding may be
consolidated. Petitioners who are not admitted as parties may
not be consolidated for the purposes of participation as a
single party. 10 CFR l 2.715a; commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC
616, 623 (1981).

Where intervenors have filed consolidated briefs they may be

O treated as a consolidated party; one intervenor may be
appointed lead intervenor for purposes of coordinating
responses to discovery, but discovery requests should be
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served on each party intervonor, it is not necessary that a
contention or contentions be identified to any one of the
intervening parties, so long as there is at least one
contention admitted per intervenor. [leveland Electric
Illuminatina Co (Perry Nuclear Power Plant, Units 1 and 2),m

LBP-81-35, 14 NRC 682, 687 (1981).

The Commission has issued a policy statement relating to
consolidation of intervenors and the conduct of licensing
proceedings. Pursuant to that Commission guidance, consolida-
tion should not be ordered when it will prejudice the rights
of any intervenor; however, in all appropriate casos, single,
lead intervenors should be designated to present evidence,
conduct cross-examination, submit briefs, and propose findings
of fact, conclusions of law, and argument. Except where other
intervenors' interests will be prejudiced or upon a showing
that the record will be incomplete, those activities should
not be performed by such other intervenors. EtAtement 91
Eplicy on Condact of Licensino Preceedinas, CL1-81-8, 13 NRC
452, 455 (1981).

2.9.9.3 Cross-Examination by Intervenors

An intervenor may engage in cross-examination of witnesses
dealing with issues not raised by him if the intervenor has a
discernible interest in resolution of those issues. Egrthern
States Power Co (Prairie Island Nuclear Generating Plant,x
Units 1 & 2), CL1-75-1, 1 NRC 1 (1975); Rorthern States Power
1 (Prairie Island Nuclear Generating Plant, Units 1 & 2),
ALAB-244, 8 AEC 857, 867-68 (1974); C.pnsumers Power Co1
(Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).
Licensing Boards must carefully restrict and monitor such
cross-examination, however, to avoid repetition. Prairie
Island, tunta, 1 NRC 1.

In general, the intervenor's cross-examination may not be
used to expand the number or boundaries of contested issues.
Prairie Island, supra, 8 AEC 857. For a further discussion,
leg Section 3.13.1,

2.9.9.4 Intervenor's Right to file Proposed findings

An intervenor may file proposed findings with respect to all
issues whether or not raised by his own contentions. Rorthern
States Power __ A (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-244, 8 AEC 857, 863 (1974); [onsumers Power
1 (Hidland Plant, Units 1 and 2), LDP-85-2, 21 NRC 24, 32
(1985), vacated as moat, ALAB-842, 24 NRC 197 (1986).

A Board in its discretion may refuse to rule on an issue in
its initial decision if the party raising the issue has not
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filed proposed findings of f act and conclusions of law. :

Statement of Poll.qy on Conduct of Licensina Proceedinas, CL1-
81-8, 13 NRC 452, 457 (1981). >

The right to file proposed findings of fact in an adjudi-
cation is not unlawfully abridged unless there was prejudicial

,

error in refusing to admit the evidence that w:;uld have been :
the subject of the findings. Equihern California Edison C h '

(San Onofre Nuclear Generating Station, Units 2 and 3), CLI-
82-11, 15 NRC 1383, 1384 (1982).

i

2.9.9.5 Attendance at/ Participation in Prehearing Conferences /
Hearings

An intervenor seeking to be excused from a prehearing
,

conference should file a request to this effect before the -

conference date. Such a request should present the justifica-
tion for not attending. Public Service Co. of New HamoEhirR
(Seabrook Station, Units 1 & 2), AtAB-488, 8 NRC 187, 190-91
(1978). For a discussion of a party's duty to attend
hearings, it.g Section 3.6.

Where an intervenor indicates its intention not to parti - ;
cipate in the evidentiary hearing, the intervenor may be held
in default and its admitted contentions dismissed although the

O
-

Licensing Board will review those contentions to assure that
they do not raise serious matters that must be considered.
Boston Edison Co. (Pilgrim Nuclear Generating Station, Unit
2), LBP-76-7, 3 NRC 156, 157 (1976). Egg Egblic Service Co.
of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-90-12,
31 NRC 427, 429-31 (1990), aff'd in cart, ALAB-934, 32 NRC 1
(1990).

An appropriate sanction for willful refusal to attend a
Prehearing Conference is dismissal of the petition for
intervention. Arizona Public Serviceh (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-13, 33 NRC 259,
262-63 (1991). In the alternative, an appropriate sanction is
the acceptance of the truth of all statements made by the
applicant or the NRC Staff at the Special Prehearing Con-
ference. Application of that sanction would also result in
dismissal. Wisconsin Electric _ Power Co. (Point Beach Nuclear
Plant, Unit 1), LBP-82-108, 16 NRC 1811, 1817 (1982).

A Licensing Board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 CFR 6 2.718,

-a Licensing Board has the power and the duty to maintain
order, to take appropriate action to avoid delay and to
regulate the. course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR $ 2.707, the
refusal of a party to comply with a Board order relating to^

its appearance at a proceeding constitutes a default-for which
a Licensing _ Board may make such orders in regard to the
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failure as are just. Long_hland Liahtino Co (Shorehamm

Nuclear Power Station, Unit 1), LBP-82-Il5, 16 NRC 1923, 1928
(1982).

A party may not be heard to complain that its rights were
unjustly abridged after having purposefully refused to
participate. Lona Island Lightina Co. (Shoreham Nuclear
Power Station, Unit 1), LDP-82-Il5, 16 NRC 1923, 1935 (1982).

Dismissal of a party is the ultimate sanction applicable to an
intervenor. On the other hand, where a party fails to carry
out the responsibilities imposed by the fact of its participa-
tion in the proceeding, such a party may be found to be in
default and its contentions dismissed. [gnsumers I wer Co.
(Palisades Nuclear Power f acility), LBP-82-101,16 NRC 1594,
1595-1596 (1982), citina, finiton Edison Ch (Pilgrim Nuclear
Generating Station, Unit No. 2), LDP-76-7, 3 NRC 156 (1976).

2.9.9.6 Pleadings and Documents of Intervenors

An intervenor may not disregard an adjudicatory board's
direction to file a memorandm without first seeking leave
of the board. Public Service Co. of New HampsMr3 (Sea-
brook Station, Units 1 & 2), ALAB-488, 8 NRC 187 (1978).

2.9.10 Cost of Intervention

2.9.10.1 financial Assistance to Inu anors

The question of funding of intervenors' participation was
addressed by the Commission in Nuclear Regulatory Commissign
(Financial Assistance to Participants in Commission Proceed-
ings), CLI-76-23, 4 NRC 494 (1976). Therein, the Commisd on
stated that it would not provide funding for participants in
licensing enforcement or antitrust proceedings and that it
also would not provide such funding for participants in
rulemaking proceedings as a general proposition, although it
would attempt to provide funds for qualified GESMO partici-
pants.

Part of the basis for the Commission's determination was an
opinion issued by the Comptroller General. Noting th0t the
Commission lacks express statutory authority to provide funds,
the opinion stated that the Commission might neverthe'ess
provide funds to a participant if the Commission determines
that: (1) it cannot make the necessary licensing or rulemaking
determinations unless financial assistance is extended to the

|
participant who requires it; and (2) the funded participation

|
is " essential" to the Commission's disposition of the issues.
The Commission found that it could not make these deter--
minations with respect to participants in licensing, enforce-
ment, antitrust and general rulemaking proceedings. On the

APRIL 1992 PRUlfARING MA1TERS 106

:

!
|

_ __ _ _ _ _



___ _._-.__.__ _._ -.__ _._. _ _ _ _ _ _ _ ____

:
1

!

l 2.9.10.1

other hand, due to the singular importance of the GESMO
proceedings,- the Comission would seek to provide financial
assistance to GESHO participants who applied by a specified
deadline and who qualified for such assistance.

Subseiuent to CL1-76-23, the Comptroller General issued an
opinion on funding of intervenors in FDA proceedings. That
ruling was a major shift from the opinion issued by the
Comptroller General in the NRC case in that the test set out
therein was not whether intervention was " essential" but
whether it could " reasonably be expected to contribute
substantially to a full and fair determination" of the pending
matter.

In 1976, the_ Comptroller General issued two decisions in
which he held that " funding of intervenors in the absence

'of specific Congressional authorization was permissible
where participation by the intervenor is required by
-statute or intervention is necessary to assure adequate
representation of opposing points of view And the intl *-
venor is indigent or otherwise unable to bear the finan-
cial cost of participation." However, this positior was
overruled by the Second Circuit lurt of Appeals, which
held that an egency could not fund participants in its
proceedings without a specific grant of authority from

O the Congress. Greene County Plannina Board v. FPC, 559 ,

F.2d 1227 (2d Cir. 1977), cert. denied, 434 U.S. 1086 (1978).
.

On this basis, in part, funding for intervenors was denied in
Lxxon Nuclear Company. Inc2 (Low Enriched Uranium Exports to
EURATOM Member Nations)..CL1-77-31, 6 NRC 849 (1977).

The Commission is in favor of funding intervenors but Congress
has precluded such funding for fiscal year 1980. Metropolitan

Edison C0 (Three Mile Island Nuclear Station, Unit-1),-CL1-3

80-19, 11 NRC 700 and CLI-80-20, 11 NRC 705 (1980). Authori-
zation acts for subsequent fiscal years have explicitly
prohibited NRC from utilizing appropriated monies to fund
intervenors. Sag Rochester Gas and Electric Coro. (R.E.-

Ginna Nuclear Plant Unit 1), LDP-83-73, 18 NRC 1231, 1239
(1983).

A claim for funding by intervenor for past participation is
precluded because the Commission has determined not to-
initiate a program to provide funding for intervenors.
Puerto Rico Powfr Authority (North Const Nuclear Plant, Unit
1),-LBP-80-15, 11 NRC 765, 767-768 (1980).

Some financial assistance was made available to intervenors
for procedural matters, such as free trenscripts in adjudica-

-

tory proceedings on an application for a license or an amend-
ment thereto in prior Commission rules. 10 CFR f5 2.708(d),1

2.712(f) and 2.750(c), (45 Fed. Rea 49535, July 25, 1980).
.
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Those rules have since been amended so that procedural
financial assistance is not now available.

The Commission is not empowered to expend its appropri-
ated funds for the purpose of funding consultants to
intervenors. Set P.L. 97-88, Title V Section 502 [95
Stat. 1148 (1981)) and P.L. 97-276 Section 101(g) [96
Stat. 1135 (1982)). Nor does it appear that the Commission
has authority to ;equire the utility-applicants to do so
or to assess fees for that purpose where the sertice to
be performed is for intervenors' t'enefit and is not one
needed by the Commission to discharge its own licensing
responsibilities. Ses MississiDpi Power and_ Licht C L
v. NJG, 601 F.2d 223 (5th Cir. 1979), sert, denied, 444
U.S. 1102 (1980). See also National Cable Television
Association. Inc " United States, 415 U.S. 336 (19'8);
Federal Pcwer Comnossion v. New Enaland Power Co. , 415
U.S. 345 (1974); Cincinnati Gas and Electric CL (William
H. Zimmer Nuclear Power Station, Unit No. 1), ClI-82-40,
16 NRC 1717 (1982); Metropolitan Edison Co. (Th ae Mile
Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193,
1273 (1984), rev'd in part on other arounds, CLI-85-2,
21 NRC 282 (1985); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-807, 21 NRC 1195,
1212 (1985), sitina, Pub. L. No. 98-360, 98 Stat. 403
(1984). See Houston Lichtino and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-625, 13 NRC
13, 14-15 (1981).

2.9.10.2 Intervenors' Witnesses

The Appeal Board has indicated that where an intervenor would
call a witness but for the intervenor's financial inability to
do so, the Licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the Board calls such a witness as its own,
it should limit cros;-examination to the scope of the direct

examination. Consumers Power Co, (Midland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-608 (1977).

E.9.ll Appcals by Intervenors

An intervenor may seek appellate redress on all issues
whether or not those issues were raised by his own con-
tentions. Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863
(197a).

O
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2.9.12 Intervention in Remanded Proceedings

The Licensing Board was " manifestly correct" in rejecting a
petition reauesting intervention in a remanded proceeding
where the scope of the remanded proceeding had been limited by
the Commission, and the petition for intervention dealt with
matters outside that scope. The Licensing Board had limited
jurisdiction in the proceeding and could consider only what
had been remanded to it. Carolina Power and liaht Compam
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9
NRC 122, 124 n.3 (1979),

2.10 Nomtty Participation - Llmited. Appear _ance and_InLuciled -

Stateji

2.10.1 Limited Appearances in NRC Adjudicatory Proceedings

Although limited appearees are not parties to any proceeding,
statements by limited appearees can serve to alert the
Licensing Board and the parties to areas in which evidence may
need to be adduced. Iowa Elerdric Liaht 5 Power Co. (Duane
Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4 (1973).

2.10.1.1 Requirements for Limited Appearance
*

4 The requirements for becoming a limited appearce are set
d out in 10 CFR 6 2.715. Based upon that section, the
p requirements for limited appearances are generally within
W the discretion of the presiding officer in the proceeding.
"1 Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit

j 1), CLI-81-25, 14 NRC 616, 623 (1981). _

~

2.10,1.2 Scope / Limitations of Limited Appearances

Under 10 CFR 5 2.715(a), the role of a limited appearee is
restricted to making oral or written statements of his
position on the issues within such limits and on such
conditions as the Board may fix.

Parsuant to 10 CFR 6 2.715(a), limited appearance statements '

may be permitted at the discretion of the presiding officer,
but the person admitted may not otherwise participate in the
proceeding. Metropolitan Edison Co. (Three Mile Island
Oclear Station, Unit 1), CLI 83-25, 18 NRC 327, 333 (1983).

A limited appearance statement is not evidence and need only
be taken into account by the Licensing Board to the extent
that it may alert the Board or parties to areas in which
evidence may need to be adduced. Lgwa Electric Licht & Power
Co., ALAB-108, supra, (dictum).

The purpose of limited appearance statements is to alert the
Licensing Board and parties to areas in which evidence may
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need to be adduced. Such statements do not constitute
evidence, and accordingly, the Board is not obligated to
discuss them in its decision. Lu isiana Power and liaht C L
(Waterford Steam Electric Station, Unit 3), ALAB-732,17 NRC
1076, 1087 n.12 (1983), citing, 10 CFR 9 2.715(a); inwa
Electric Light and Power Co. (Duane Arnold Energy Center),
ALAB-108, 6 AEC 195, 196 n.4 (1973).

A person who makes a limited appearance before a Licensing
Board may not appeal from that Board's decision. Metropolitan

Edison Company (Three Mile Island Nuclear Generating Station,
Unit 2), ALAB-454, 7 NRC 39 (1978).

2.10.2 Participation by Nonparty Interested States

Under 10 CFR S 2.715(c), an interested State may partici-
pate in a proceeding even thougn it is not a party. In
this context, the Board must afford representatives of
the interested State the opportunity to introduce evi-
dence, interrogate witnesses and advise the Commission.
In so doing, the interested State need not take a posi-
tion on any of the issues. Even though a State has
submitted contentions and intervened under 10 CFR 6 2.714,
it may participate as an " interested State" under 10 CFR
S 2.715(c) on issues in the proceeding not raised by its
own contentions. USERDA (Clinch River Breeder Reactor
Plant), ALAB-354, 4 NRC 383 (1976); Lona Islanti Lichtina
Lo (Shoreham Nuclear Power Station, Unit 1), LBP-82-19,om
15 NRC 601, 617 (1982). See also P_u.thlic Service Co. qf
New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-76,
16 NRC 1029, 1079 (1982), citing, Gulf States Utilities Co,
(River Bend Station, Units 1 and 2J, ALAB-444, 6 NRC 760
(377). However, once a party is admitted as an interested
State under Section 2.715(c), it may not reserve the right to
intervene later under Section 2.714 with full party status. A
petition to intervene under the provisions of the latter
section must conform to the requirements for late filed
petitions. Consolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y. (Indian
Point, Unit No. 3), LBP-82-25, 15 NRC 715, 723 (1982).

A Licensing Board may require the representative of an
interested State to indicate in advance of the hearing the
subject matter on which it wishes to participate, but such
a showing is not a prerequisite of admission under 10 CFR
s 2.715(c). Indian Point, supra, 15 NRC at 723.

Section 2.715(c) states that the Commission shall " afford
representatives of an interested State... and or agencies
thereof, a reasonable opportunity to participate." Given this
language, a Licensing Board is not limited to recognizing only
one representative of a State. Thus the Licensing Board may
admit the Attorney General of an interested State even though

! APRIL 1992 PREHEARING MATTERS 110

|



5 2 20 2ov a State law designates another person as the State's represen-
tative Indian Point, Lupn , 15 NRC at 719. Although some
langua e in the Indian Point decision seemed to indicate that
State aw does not control the designation of a State
representative, the decision actually rested upon the fact
that the State Attorney General did not agree that the State
law designated someone other than the Attorney General to
represent the State. In the absence of a contrary judicial

_ decision, the Commission will defer to the Attorney General's
interpretation of the State law designating the State's repre-
sentative. Public Servjce Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148, 149 and
n.13 (1987). _.

A State participating as an interested State may appeal an
adjudicatory board's decision so that an interested State
participating under 10 CFR 6 2.715(c) constitutes the sole
exception to the normal rule that a nonparty to a proceeding
may not appeal from the decision in that proceeding.
Metropolitan Edison Co. (Three Mile Island Nuclear Generating
Station, Unit 2), ALAB-454, 7 NRC 39 (1978).

Section 274(1) of the Atomic Energy Act confers a right to
participate in licensing proceedings on the State of loca-
tion for the subject facility. However, 10 CFR S 2.715(c)
of the Commission's Rules of Practice extends an oppor-
tunity to participate not merely to the State in which a
facility will be located, but also to those other States
that demonstrate an interest cognizable under Section
2.715(c). Exxon Nuclear Company. Im (Nuclear Fuel Recovery
and Recycling Center), ALAB-447, 6 NRC 873 (1977). See, e g2,

^
u

Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 & 3), CL1-74-32, 8 AEC 217 (1974).

"

Although a State seeking to participate as an " interested
State" under Section 2.715(c)-need not state contentions,-

once in the proceeding it must comply with all the procedural
rules and is subject to the same requirements as parties
appearing before the Board. Gulf States Utilities Co. (River
Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760 (1977);
lllinois Power Co. (Clinton Power Station, Unit No. 1), LBP--
82-103,-16 NRC 1603,-1615 (1982), citina, River Bend, inon, 6
NRC at 768. Nevertheless, the Commission has emphasized that
the participation of an interested sovereign State, as a full
party- or otherwise, is always desirable in the NRC licensing
process. - Public Service Company of New Hampshire (Seabrook
Station, Units 1 & 2), CL1-77-25, 6 NRC 535 (1977)> A State's
participation may be so important that the State , de ire to
be a party to Commission review may be one facti- to ,nsider

in determining whether the State should be permt W o
participate in ine Commission review, even though sne StateO has not fully complied with the reouirements for such
participation. Id.
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A State has no right to participate in administrative appeals
when it has not participated in the underlying hearing. The
Commission will deny a State's extremely untimely petition to
intervene as a non-party interested State which is filed on
the eve of the Commission's licensing decision, . Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units I
and 2), CLI-86-20, 24 NRC 516, 519 (1986), a f'd sub nom, Ohior
v. NRC, 81a f.2d 258 (6th Cir. 1987).

10 CFR 9 2.715(c) has been amended to include counties and
municipalities and agencies thereof as governmental entities
in addition to States which may participate in NRC adjudica-
tory proceedings as " interested" government bodies.

A governmentai body must demonstrate a genuine interest in
participating in the proceeding. A Licensing Board denied a
municipality permission to participate as an interested State

.

in a reopened hearing where the municipality failed to: file
proposed findings of fact; comply with a Board Order to
indicate with reasonable specificity the subject matters on
which it desired to participate; appear at an earlier
evidentiary hearing; and specify its objections to the Staff
reports which were the focus of the reopened hearing. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-86-24, 24 NRC 132, 136 (1986).

Section 2.715(c) was also amended to more clearly delineate
the participation rights of " interested" government bodies.
As amended, this section provides that " interested" government
bodies may introduce evidence, interrogate witnesses, advise
the Commission without taking a puition on any issue, file
proposed findings, appeal the Licensing Coard's decision, and
seek review by the Commission.

The mere filitg by a State of a petition to participate in an
operating license application pursuant to 10 CFR 9 2.715(c) as
an interested State is not cause for ordering a hearing. The

j application can receive a thorough agency review, outside of
|

the hearing process, absent indications of significant
controverted matters or serious safety or environmental

Niacar3 Mohawk Power Corp 2 (Nine Mile Point Nuclearissues. r
Station,-Unit 2), LBP-83-45, 18 NRC 213, 216 (1983); D_u_aue s ne
Liaht Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19
NRC 393, 426 (1984), citina, Northern States Power Co (Tyrone, m

! Energy Park, Unit 1), CL!-80-36, 12 NRC 523, 527 (1980).
|
'

Although a State has a statutory right to a reasonable
i opportunity to participate in NRC proceedings, it may not

seek to appeal on issues it did not participate in below, or
seek remand of those issues. However, the State is given an
opportunity to file a brief amicus curiae. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
ALAB-583, 11 NRC 447 (1980).
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A late decision by the Governor of a State to participate as
representative of an interested State can be granted, but the
Governor must take the proceeding as he finds it. He cannot
complain of rulings made or procedural arrangements settled ;

prior to his participation. bcific Gas and Electric C1mplDY
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-600, 12
NRC 3, 8 (1980); Lona Island Liahtina Co, (Shoreham Nuclear
Power Station, Unit 1), LBP-83-13, 17 NRC 469, 471-72 (1983),
citina, 10 CFR 6 2.715(c); Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Station), LBP-80-6, 11 NRC 148, 151
(1980).

An interested State that has elected to litigate issues as a
full party under 10 CFR 6 2.714 is accorded the rights of an
" interested State" under 10 CFR S 2.715(c) as to all other
issues. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-9, 17 NRC 403, 407 (1983),
citina, Proiect Manaaement Coro. (Clinch River Breeder
Reactor Plant), ALAB-354, 4 NRC 383, 392-93 (1976).

10 CFR 6 2.715(c) authorizes an interested State to intro-
duce evidence with respect to those issues _on which it
has not taken a position. However, at the earliest pos-
sible date -in advance of the hearing, an interested State
must state with reasonable specificity those subject areas,
other than its own contentions, in which it intends to

s participate.~ Seabrook, suora, 17 NRC at 407.

The presiding officer may require an interested governmental
entity to indicate with reasonable specificity, in advance of
the hearina, the subject matters on which it desires to
participate. However, once the time for identification of new
issues by even a governmental participant has passed, either
by schedule set by the Board or by circumstances, any new
contention thereafter advanced by the governmental participant
must meet the test for nontimely contentions. Lona Island .

Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
83-30, 17 NRC 1132, 1140 (1983).- See, e.a. , Lona Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-19, 15 NRC 601, 617 (1982),

An interested State, once admitted to a proceeding, must
observe the procedural requirements applicable to other
participants. Every party, however, may seek modification
for good cause of time limits previously set by-_a Board.
Moreover, good cause, by its very nature, must be an ad hoc
determination based on' the facts and circumstances applicable
to the particular determination. Houston Liahtina and _ Power
C_L (South Texas Project, Units 1 and 2), LBP-83-26, 17 NRC
945, 947 (1983).
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Although an interested State must observe applicable proce-
dural requirements, including time limits, the facts and
circumstances which would constitute good cause for extending
the time available to a State may not be coextensive with
those warranting that action for another party. States need
not, although they may, take a position with respect to an
issue in order to participate in the resolution of that issue.
Reflecting political changes which uniquely bear upon bodies
such as States, a State's position on an issue (and the degree
of its participation with respect to that issue) might under-
standably change during the course of a Board's consideration
of the issue. The Commission itself has recognized such
factors, and it has permitted States to participate even where
contrary to a procedural requirement which might bar another
party's participation. Houston Lightina and Power Co. (South
Texas Project, Units 1 and 2), LBP-83-26, 17 NRC 945, 947
(1983), citina, Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), CL1-77-25, 6 NRC 535 (1977). le.e 10
CFR 6 2.715(c).

A county does not lose its right to participate as an in-
terested governmental agency pursuant to 10 CFR s 2.715(c)
because it has elected to participate as a full intervenor
on specified contentions. Lona Island Liahtina_2 h
(Shoreham Nuclear Power Station, Unit 1), LBP-83-30, 17
NRC 1132, 1139 (1983), citina, Lona Island l_iahtina_Com
(Shoreham Nuclear Power Station, Unit 1), lop-82-19, 15 NRC
601, 617 (1982).

A State's status as an interested State does not confer upon
it any special power to adopt contentions which have been
abandoned by their sponsor. A State must observe the
procedural requirements applicable to other participants.
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 430-31 (1990), aff'd in part on
other aroundji, ALAB-934, 32 NRC 1 (1990).

Any governmental participant seeking to advance a late
contention or issue, whether or not it be a participant
already in the case or one seeking to enter, must satisfy the
criteria for late-filed contentions as well as the criteria
for reopening the recorC. Shoreham, suora, 17 NRC at 1140.

2.11 Discovery

2.11.1 Time for Discovery

Discovery begins on admitted contentions after the first
prehearing conference. 10 CFR 2.740(a)(1). Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-ll6, 16 NRC
1937, 1945 (1982).
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Under 10 CFR S 2.740(b)(1), there can be no formal discovery
'prior to the special prehearing con'erence provided for in

Section 2.751a. In any event, a potential intervonor has no +

right to seek discovery prior to f'. ling his petition to
intervene. Wlicpnsin Electric Power C h (Koshkonong Nuclear

_

Plant, Units 1 & 2), CLI-74-45, 8 AEC 928 (1974); Northern
,

W tes Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-107, 6 AEC 188, r_econsid. den., ALAB-110,
6 AEC 247, aff'd, CLI-73-12, 6 AEC 241 (1973). See also BPI '

v. AEC, 502 F.2d 424, 428-29 (D.C. Cir. 1974). Once an
intervenor has been admitted, formal discovery is limited to
matters in controversy which have been admitted. 10 CFR 6
2.740(b)(1). Discovery on the subject matter of a contention
in a licensing proceeding can be obtained onl, after the con-<

tention has been admitted to the proceeding. Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, Unit _1), ALAB-
696,.16 NRC 1245, 1263 (1982).. M yarmont Yankee Nuclear
Power Coro2 (Vermont Yankee Nuclear Power Station), L8P-88-25,
28 NRC 394, 396 (1988) (the scope of a contention is deter-
mined by the literal terms of_the contention, coupled with its
stated bases), reconsid. denied on other arounds, LBP-88-25A,
28 NRC'435 (1988).

A Licensing Board denied an applicant's motion for leave to
commence limited discovery against persons who had filed
petitions to intervene (at that point, nonparties). The Boardi

entertained substantial doubt as to its authority to order the
,

requested discovery, but denied the motion specifically
because it found no necessity to follow that course of action.
The Board discussed at length the law relating to the
prohibition found in 10 CFR l 2.740(b)(1) against discovery
beginning prior to the prehearing conference providea for in
10 CFR S 2.751a. Detroit Edison Company (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 577-584 (1978).

Prior to the grant of a formal hearing on a proposed operating
license amendment, a Licensing Board-directed questions to the
applicants and the NRC Staff to clarify the record regarding a
possible safety issue which had not been addressed directly by
the previous filings of the parties. The Board believed its
questions were a permitted inquiry, 10 CFR 6 2.756, to
determine whether possible areas of concern could be resolved
informally without a formal hearing. Such questions did not
constitute impermissible discovery prior to the grant of a
hearing. Georaia Power Co. (Vogtle Electric Generating Plant,
Units 1 and 2), LBP-91-6, 33 NRC 169, 171-72 (1991).

Applicants are entitled to prompt discovery concerning
the bases of contentions, since a good deal of information
is already available from the FSAR and other documents
early in the course of the proceeding. Commonwealth Edison
h (Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364,
369 (1981).
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Under 10 CFR S 2.740(b)(1), discovery is ordinarily to be
completed before the prehearing conference held pursuant to 10
CFR G 2.752, absent good cause shown. The fact that a party
did not engage in prehearing discovery to obtain an expert
witness' " backup" calculations does not preclude a request at
trial for such information, but the Licensing Board may take
into account the delay in deciding to grant such a last minute
request. Illinois Power Co. (Clinton Power Station, Units 1 &
2), ALAB-340, 4 NRC 27 (1976).

The fact that late intervention has been permitted should not
disrupt established discovery schedules since a tardy
petitioner with no good excuse must take the proceeding as he
finds it. Nuclear fuel Services. Inc. (West Valley Reprocess-
ing Plant), CLI-75-4, 1 NRC 273 (1975).

Under 10 CFR s 2.740(b)(1), discovery is available after a
contention is admitted and may be terminated a reasonable time
thereafter. Litigants are not entitled to further discovery
as a matter of right with respect to information relevant to a
contention which first surfaces long after discovery on that
contention has been terminated. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-84-24, 19 NRC 1418, 1431-
32 (1984), aff'd, ALAB-813, 22 NRC 59 (1985). However, an
Appeal Board has recently held that a Licensing Board abused
its discretion by denying intervenors the opportunity to
conduct discovery of new information submitted by the
applicant and admitted by the Board on a reopened record.
The Appeal Board found that, although there might have been a
need to conduct an expeditious hearing, it was improper to
deny the interienors the opportunity to conduct any discovery
concerning the newly admitted information where it was not
shown that the requested discovery would delay the hearing.
Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-832, 23 NRC 135, 160-61 (1986), rev'd in part on
g_ther arounds, CLI-87-12, 26 NRC 383 (1987).

The Commission has expressly advised the Licensing Boards to
see that the licensing process moves along at an expeditious
pace, consistent with the demands of fairness, and the fact
that a party has personal or other obligations or fewer
resources than others does not relieve the party of its
hearing obligations. Nor does it entitle the party to in
extension of time for discovery absent a showing of good
cause, as judged by the standards of 10 CFR 6 2.711. Texas

; Utilities Generatina Co. (Comanche Peak Steam Electric
| Station, Units 1 and 2), LBP-82-18, 15 NRC 598, ?9 (1982).

A party is not excused from compliance with a Board's dis-
covery schedule simply because of the need to prepare for a
related state court trial . Kerr-McGee Chemical Corp. (West
Chicago Rare Earths Facility), LBP-85-46, 22 NRC 830, 832
(1985).
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Though the period for discovery may have long since term-s

inated,- at least one Appeal Board decision seems to indic. ate
that a party may obtain discovery in order to support a motion
to reopen a hearing provided that the party demonstrates with
particularity that discovery would enable it to produce the
needed materials. Vermont Yankee Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 524 (1973). fLut
Leg Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985) and
L.ouisiana Power and Liaht Co. (Waterford Steam Electric Sta-
tion, Unit 3), CLI-85-1, 23 NRC 1, 6 (1986) where the Commis-
sion has made it very clear that a movant seeking to reopen
the record is not entitled to discovery to support its motion.

The question of Board management of discovery was addressed
by the Commission in its Statement of Policy on Conduct of
Licensina Proceedinas, CLI-81-8, 13 NRC 452, 455-456 (1981).
The Commission stated that in virtually all cases individual
Boards should schedule an initial conference with the parties
to set a general discovery schedule immediately after
contentions have been admitted. A Licensing Board may
establish reasonable deadlines for the completion of. dis-
covery. Cleveland Electric Illuminatino Co (Perry Nuclearx

Power Plant, Units 1 and 2), LBP-83-79, 18 NRC 1400, 1401

( (1983), citina, Statement _gf Policy, suora, 13 NRC at 456.
Although a Board may extend a discovery deadline upon a

\ showing of good cause, a substantial delay between a discovery
deadline and the start of a hearing is not sufficient, without
more, to reopen discovery. Perry, suora, 18 NRC at 1401.

An intervenor who has agreed to an expedited aiscovery
schedule during a prehearing conference is considered to have
waived its objections to the schedule once the hearing has
started. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), CLI-85-15, 22 NRC 184, 185 (1985);
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-845, 24 NRC 220, 251 (1986).

2.11.2 Discovery Rules

In general, the discovery rules as between all parties
except the Staff follow the form of the Federal Rules of
Civil Procedure. The legal authorities and court deci-
sions pertaining to Rule 26 of the Federal Rules of Civil
Prc:edure provide appropriate guidelines for interpreting
NRC discovery rules. Allied-General Nuclear Services
(Barnwell Fuel Receiving and Storage Station), LBP-77-13, 5
NRC 489 (1977); Public Service Co, of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 494-95 (1983),
citina, Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

\
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If there is no NRC rule that parallels a Federal Rule of
Civil Procedure, the Board is not restr'.cted from applying the
Federal rule. While the Comission may have chosen to adopt
only some of the Federal rules of practice to apply to all
cases, it need not be inferred that the Commission intended to
preclude a Licensing Board from following the guidance of the
Federal rules and decisions in a specific case where there is
no parallel NRC rule and where that guidance results in a fair
determination of an issue. Seabrook, inpa , 17 NRC at 497.

Rule 26(b)(4) differentiates between e.:perts whom the party
expects to call as witnesses and those who have been retained
or specially employed by the party in preparation for trial.
The Notes of Advisory Committee on Rules explain that
discovery of expert witnesses is necessary, particularly in a
complex rase, to narrow the issues and eliminate surprise, but
that purpose is not furthered by discovery of non-witness
experts. Seabrook, suora, 17 NRC at 497; [ommonwealth Edison
.C_g.,, (Braidwood Nuclear Power Station, Units 1 and 2), LBP-
86-7, 23 NRC 177, 178-79 (1986) (discovery of a non-witness
expert permitted only upon a showing of exceptional circum-
stances). The filing of an affidavit as part of a non-record
filing with a Licensing Board does not make an individual an
expert witness. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-87-18, 25 NRC
945, 947 (1987).

In modern administrative and legal practice, including NRC
practice, pretrial discovery is liberally granted to enable
the parties to ascertain the facts in complex litigation,
refine the issues, and prepare adequately for a more expe-
ditious hearing or trial. Texas Utilities Generatina Com

(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
81-25, 14 NRC 241, 243 (1981); b cific Gas & Electric Company
(Stanislaus Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038,
1040 (1978);- Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 494 (1984).

A party may seek discovery of another party without the!

necessity of Licensing Board intervention. Where, however.
| discovery of a nonparty is sought (other than by deposi-
| tion), the party must request the issuance of a subpoena
| under Section 2.720. Pacific Gas and Electric Company

! (Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC
683, 690 (1979).

1
Only those State agencies which are parties in NRC proceedings'

are required to respond to requests under 10 CFR 9 2.741 for
the production of documents. In order to obtain documentsi

from non-party State agencies, a party must file a request for
a subpoena pursuant to 10 CFR s 2.720. Kerr-McGee Chemical

-

Corp. (West Chicago Rare Ear"s f acility), LBP-85-1, 21 NRC
1 11, 21-22 (1985), citina, Stanislaus, suora, 9 NRC at 683.
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L Applicants are entitled to discovery against intervenors in
order to obtain the information necessary for applicant to
meet its burden of proof. This does not amount to shifting
the burden of proof to intervenors. Pennsv1vania Power &
Licht Comoany (Susquehanna Steam Electric Station, Units 1
& 2), ALAB-613, 12 NRC 317, 338 (1980).

Each co-owner of a nuclear facility has an independent
responsibility, to the extent that it is able, to provide a
Licensing Board with a full and accurate record and with
complete responses to discovery requests, The majority owner
must keep the minority owners sufficiently well informed so
that- they can fulfill their responsibilities to the Board.
Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-87-27, 26 NRC 228, 230 (1987).

Intervenor may not directly seek settlement papers of the
applicant through discovery. Rule 408 of the federal Rules
of Evidence provides that offers of settlement and conduct
and statements made in the course of settlement negotiations
are not admissible to prove the validity of a claim. 10 CFR
S 2.759 states a policy encouraging settlement of contested
proceedings and requires all parties and boards to try to
carry out the settlement policy. Requiring a party to

("% produce its settlement documents because they are settlement

4' documents would be inconsistent with this policy. Florida
P_ower & Licht Company (St. Lucie Plant, Unit No. 2), LBP-
79-4, 9 NRC 164, 183-184 (1979).

A plan to seek evidence primarily through discovery is a
permissible approach for an intervenor to take. -Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-ll6, 16
NRC 1937, 1943 (1982).

Lack of- knowledge is always an adequate response to dis-
covery. A truthful " don't know" response is not sanctionable
as a default in making discovery. DyJe Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-82-116, 16 NRC 1937,
1945, 1945_n.3 (1982).

At least one Licensing Board has held that intervenors may
develop and support their contentions by getting a first
round of discovery against other parties before the inter-
venors are required to provide responses to discovery
against them. Catawb.3, tupn , 16 NRC at 1945. But see
2.9.5.11, Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2),-ALAB-107,-6 AEC 188, 192,
reconsid. den., ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC
241 (1973).

Discovery of the foundation upon which a contention is based
is not only clearly within the realm of proper discovery, but
also is necessary for an applicant's preparation for hearing.
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Public Service Co. of New Hampshir_q (Seabrook Station, Units 1
and 2), LBP-83-17, 17 NRC 490, 494 (1983); Kerr-McGee Chemical
Corpa (West Chicago Rare Earths facility), LBP-86-4, 23 NRC
75, 81 (1986).

A party's need for discovery outweighs any risk of harm from
the potential release of information when the NRC Staff has
indicated that no ongoing investigation will be jeopardized,
when all identities and identifying information are excluded
from discovery; and when all other information is discussed
under the aegis of a protective order. (pnsumers Power 002

(Midland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 288
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 768
(1983), affirmed, ALAB-764, 19 NRC 633 (1984).

2.11.2.1 Construction of Discovery Rules

for discovery between parties other than the Staff, the
discovery rules are to be construed very liberally. (sm-
monwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-185,
7 AEC 240 (1974); 1111nois Power Co (Clinton Power Station,m
Unit 1), LBP-81-61, 14 NRC 1735, 1742 (1981).

Where a provisior, of the NRC discovery rules is similar or
analogous to one of the Federal rules, judicial interpreta-
tions of that Federal rule can serve as guidance for inter-
preting the particular NRC rule. Detroit Edison Company

(Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC
575, 581 (1978).

2.11.2.2 Scope of Discovery

The test as to whether particular matters are discoverable
is one of " general relevancy " This test will be easily
satisfied unless it is clear that the evidence sought
can have no possible bearing on the issues. Commonweal th
Edison Co. (Zion Station, Units 1 & 2), ALAB-185, 7 AEC
240 (1974). A party seeking discovery after the discovery
period is over, however, must meet a higher standard of
relevance. Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), LBP-76-8, 3 NRC 199, 201 (1976).
While the " general relevancy" test is fairly liberal, it
does not permit the discovery of material far beyond the
scope of issues to be considered in a proceeding. Thus,
parties may obtain discovery only of information which is
relevant to the controverted subject matter of the pro-
ceeding, as identified in the prehearing order, or which is
likely to lead to the discovery of admissible evidence. This
rule applies as much to Part 70 licenses for special nuclear
material as to Part 50 licenses for construction of utiliza-
tion facilities. Allied General Nuclear Services (Barnwell
Fuel Receiving and Storage Station), LBP-77-13, 5 NRC 489
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(1977). Moreover, while the-scope of discovery is-rather
broad, requests-phrased in terms of "all documents..." are not
favored. Illinois Power Co. (Clinton Nuclear Station, Units 1
& 2), ALAB-340, 4 NRC 27-(1976).

An intervenor may obtain information about other reactors in
the course of discovery. Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units I and 2), LBP-82-102, 16 NRC
1597, 1601 (1982).

An intervenor's motion which sought to preserve deficient
components which the applicant was removing from its plant was
denied because the motion did not comply with the requirements '

for (1) a stay, or (2) a motion for discovery, since it did
not express an intention to obtain information about the
components. The questions raised in the intervenor's motion,
including the possible need for destructive evaluation of the
components, were directed to the adequacy and credibility of
the applicant's evidence concerning the components. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-32, 22 NRC 434, 438 n.6 (1985).

In general, the discovery tools are the same as or similar to
those provided for by the Federal Rules of Civil Procedure.
The Commission's regulations permit depositions and requests
for production of documents between intervenors and applicants
without leave of the Commission and without any showing of,

good cause (10 CFR ff 2.740a, 2.741). The regulations (10 CFR
9 2.740b) specifically provide for interrogatories similar to
those addressed by Rule 33 of the Federal Rules, although such
interrogatories are not available for use against nonparties.
The scope of discovery under the Commission's Rules of
Practice is similar to discovery under the Federal Rules of
Civil Procedure. Pacific Gas and Electric Comoany (Stanislaus
Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978).

Since written answers to interrogatories under oath as
provided by 10 CFR s 2.740(b) are binding upon a party
and may be used in the same manner as depositions, the
authority of the person signing the _ answers to, in fact,

_

provide such answers may be ascertained through discovery.
Statements of cour.sel in briefs or arguments are not

- sufficient to est&blish this authority. Pacific Gas &
Electric Company (Stanislaus Nuclear Project, Unit 1),
LBP-78-20, 7 NRC 1038, 1045 (1978).

If a party has insufficient information to answer inter-
rogatories, a statement to that effect fulfills its obligation
to respond. -If the party subsequently obtains additional
information, it must supplement its earlier response to-
include such newly acquired information,10 CFR 5 2.740(c).,

,

Pennsylvania Power and Licht Co. (Susquehanna Steam Electric |
Station, Units 1 and 2), LBP-80-18, 11 NRC 906, 911 (1980). '
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To determine subject matter relevance for discovery purposes, |
it is first necessary to examine the issue involved. In an 1

antitrust proceeding, a discovery request will not be denied
where the interrogatories are relevant only to proposed |
antitrust license conditions and not to whether a situation
inconsistent with the antitrust laws exists. Pacific Gas and
Electric Company (Stanislaus Nuclear Project, Unit 1), LBP-
78-20, 7 NRC 1038, 1040 (1978).

At least one Licensing Board has held that, in the proper
circumstances, a party's right to take the deposition of
another party's expert witness may be made contingent upon the
payment of expert witness fees by the party seeking to take
the deposition. Public Service Co. of J)_klahg_ma (Black Fox,
Units 1 & 2), LBP-77-18, 5 NRC 671, 673 (1977).

Based on 10 CFR 6 2.720(d) and 5 2.740a(h), fees for sub-
poenas and the fee for deponents, respectively, are to be
paid by the party at whose instance the subpoena was issued,
and the deposition was held. Pursuant to 10 CFR S 2.740a(d),
objections on questions of evidence at a deposition are simply
to be noted in short form, without argument. The relief of a
stay of a hearing to permit deposition of witnesses is
inappropriate in the absence of any allegation of prejudice.
Each party to an NRC proceeding is not required to convene its
own deposition if it seeks to question a witness as to any
matter beyond the scope of those issues raised on direct by
the party noticing the deposition, No party has a proprietary
interest in a deposition; therefore, no party has a pro-
prietary interest in a subpoena issued to a deponent.
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-82-47, 15 NRC 1538, 1544-1546
(1982).

The Licensing Board, as prcvided by 10 CFR G 2.740(c) and
10 CFR S 2.740(d), may and should, when not inconsistent
with fairness to all parties, limit the extent or control
the sequence of discovery to prevent undue delay or impo-
sition of an undue burden on any party. Metropolitan
Edison Com_panY (Three Mile Island Nuclear Station, Unit No.
1), CLI-79-8, 10 NRC 141, 147-148 (1979). Thus, a Licensing
Board may issue a protective order which limits the represen-
tatives of a party in a proceeding who may conduct discovery
of particular documents. Texas Utilitigs Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-870, 26 NRC 71, 75 (1987).

A party is only required to reveal information in its
possession or control. A party need not conduct extensive
independent research, although it may be required to perform
some investigation to determine what i formation it actuallyn

possesses. Pennsylvania Power and light Co, (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317,
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334 (1980). This holding has been codified in the Rules of
Practice at 10 CFR 5 2.740(b)(3) which also prohibits the use
of interrogatories which request a party to explain the
reasons why the party did not use alternative data, assump-
tions, and analyses in developing its position on a matter in
the proceeding. 54 ff.d. Rea. 33168, 33181 (August 11, 1989).

A party is not required to search the record for information
in order to respond to interrogatories where the issues that
are the subject of the interrogatories are already defined in
the record and the requesting party is as able to search the
record as the party from whom discovery is requested. Igxa1
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-87-18, 25 NRC 945, 948 (1987).

2.11.2.3 Requests for Discovery During Hearing

Requests for background documents from a witness, to supply
answers to cross-examination questions which the witness is
unable to answer, cannot be denied solely because the material
had not been previously requested through discovery. However,
it can be denied where the request will cause significant
delay in the hearing and the information sought has been
substantially supplied through other testimony. lllinois
Power Co. (Clinton Nuclear Station, Units 1 & 2), ALAB-340,

O- 4 NRC 27 (1976).

2.11.2.4 Privileged Matter

As under the Federal Rules of Civil Procedure, privileged or
confidential material may be protected from discovery under
Commission regulations. To obtain a protective order (10 CFR
6 2.740(c)), it must be demonstrated that:

(1) the information in question is of a type customarily
held in confidence by its originator;

(2) there is a rational basis for having customarily held
it in confidence;

(3) it has, in fact, been kept in confidence; and

(4) it is not found in public sources.

Kansas Gas & Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-327, 3 NRC 408 (1976). See also
Section 6.23.3.

The claimant of a privilege must bear the burden of proving
that it is entitled to such protection, including pleading it
adequately in its response. Lona Island liahtina CoO -(Shoreham Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC
1144,-1153 (1982), citina, In re Fischel, 557 F.2d 209 (9th
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Cir.1977); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 495 (1983).
See Shqrq.h3m, suora, 16 NRC at 1153. Intervenors' mereh

assertion that the material it is withholding constitutes
attorney work product is insufficient to meet that burden.
Seabrook, Lup n , '7 NRC at 495.

It is not sufficient for a party asserting certain documents
to be privileged from discovery to await a motion to compel
from the party seeking discovery prior to the asserting party
setting forth its assertions of privilege and specifying those
matters which it claims to be privileged. Shoreham, Lupra, 16
NRC at 1153.

Pursuant to 10 CFR 6 2.740(b)(1), parties may generally
obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter in the proceeding. While
the Federal Rules of Civil Procedure are not themselves
directly applicable to practice before the Commission,
judicial interpretations of a Federal Rule can serve as
guidance for the interpretation of a similar or analogous NRC
discovery rule. By choosing to model Section 2.740(b) after
Federal Rule 26(b), without incorporating specific limita-
tions, the Commission implicitly chose to adopt those
privileges which have been recognized by the Federal Courts.
Shoreham, supra, 16 NRC at 1157

A party objecting to the production of documents on grounds of
privilege has an obligation to specify in its response to a

; document request those same matters which it would be required
' to set forth in attempting to establish " good cause" for the

issuance of a protective order, i.e., there must be a specific
designation and description of (1) the documents claimed to be
privileged, (2) the privilege being asserted, and (3) the

| precise reasons why the party believes the privilege to apply
' to such documents. Lpna Island Liahtina Co. (Shoreham

Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1153
| (1982); Duke Power Co. (Catawba Nuclear Station, Units 1 and

2), LBP-82-Il6, 16 NRC 1937, 1942 (1982).i

Claims of privilege must be specifically asserted with
respect to particular documents. frivileges are not
absolute and may or may not apply to a particular document,
depending upon a variety of circumstances. Shoreham, lup n ,

,

| 16 NRC at 1153, citino, United States v. El Paso Co., 682 F.2d
| 530, reh'a denied, 688 F.2d 840 (1982), cert, denied, 104 S.

Ct. 1927 (1984); United States v. Davis, 636 F.2d 1028, 1044
n.20 (5th Cir. 1981).

In determining whether a party's inadvertent disclosure of a
privileged document constitutes a waiver of the privilege, a
Board will consider the adequacy of the precautions taken
initially to prevent disclosure, whether the party was

|
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compelled to produce the document under a Board-imposed
expedited discovery schedule, the number of documents-which
the party had to review, and whether the party, upon learning
of the inadvertent disclosure, promptly objected to the '

production of the document. Kerr-McGee Chemical Coro (Westa

Chicago Rare Earths facility), LBP-85-1, 21 NRC 11, 19-20
(1985).

Even where a First Amendment or common law privilege is found
applicable to a party or nonparty resisting discovery, that
privilege is not absolute. A licensing Board must balance the
value of the information sought to be obtained with the harm
caused by revealing the information. Consumers Power Co.
(Hidland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 288
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 768
(1983), aff'd, ALAB-764, 19 NRC 633, 641 (1984).

Although a report prepared by a party's non-witness experts
cualifies for the work product privilege, a Licensing Board
may order discovery of those portions of the report which are
relevant to 10 CFR 50, Appendix B determinations concerning
the causes of deficiencies in the plant. Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 1),
LDP-07-20, 25 NRC 953, 957 (1987).

O Statements from an attorney to the client are privileged only
if the statements reveal, either directly or indirectly, .the
substance of a confidential communication by the client. Long
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1158 (1982), citina, In re Fischel,
557 F.2d 209 (9th Cir.1977); Ohio-Sealy Mattress Manufactur-
ina Co. v. Kaplan, 90 F.R.D. 21, 28 (N.D. 111. 1980). An
attorney's involvement in, or recommendation of, a transaction
does not place a cloak of secrecy around all incidents of such
a transaction. Shoreham, lucra, 16 NRC at 1158, gitlng,
Fischel, 557 F.2d at 212.

The attorney-client privilege does not protect against
discovery of underlying facts from their source, merely
because those facts have been communicated to an attorney.
Shoreham, suora, 16 NRC at 1158, citina, Moiohn Co. v. United
States, 449 U.S. 383, 395 (1981).

The attorney-client privilege may not he asserted where there
is a conflict of interests between various clients represented
by the same attorney. There is no attorney-client relation-
ship unless the attorney is able to exercise independent
professional judgment on bchalf of the interests of a client.
Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-84-50, 20 NRC 1464, 1468-1469

O'
(1984), citina, Rule 1.7 of the ABA Model Rules of Profes-
sional Conduct.
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A qualified work product immunity extends over material
gathered or prepared by an attorney for use in litigation,
either current or reasonably anticipated at a future time.
Although the privilege is not easily overridden, a party may
gain discovery of such material upon a showing of a substan-
tial need for the material in the preparation of its case and
an inability to obtain the material by any other means w: ..out
undue hardships. Texas Utilities Electric C2.t (Comar+e 'k

Steam Electric Station, Units 1 and 2), LBP-84-50, 20 NR.
1464, 1473-1474 (1984), citina, Hickman v. Taylor, 329 U. .
495 (1947), and 10 CFR 6 2.740(b)(2).

To claim the attorney-client privilege, it must be shown
that: (1) the asserted holder of the privilege is or sought to
become a client; (2) the person to whom a communication was
made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with the communication is acting as a
lawyer; (3) the communication relates to a fact of which the
attorney was informed (a) by his client, (b) without the pres-
ence of strangers, (c) for the purpose of securing primarily
either (i) an opinion of law or (ii) legal services or (iii)
legal assistance in some legal proceeding, and (d) not for the
purpose of committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094, 1098 (1983), citing, United States v. United Shoe
Machinery Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950).

The fact that a document is authored by in-house counsel,
rather than by an independent attorney is not relevant to a
determination of whether such a document is privileged. Lona
hland Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1158 (1982), g_itina, O'Brien v. Board
of Education of Ly School District of New York, 86 F.R.D.
548, 549 (S.D.N.Y. 1980).

The attorney-client privilege is only available as to
communications revealing confidences of the client or
seeking legal advice. Shoreham, supra, 16 NRC at 1158,
citina, SCM Corp. v. Xerox Corp., 70 F.R.D. 508 (D.
Conn.), interlocutory appeal dismissed, 534 F.2d 1031
(2d Cir. 1976). Even if some commonly known factual
matters were included in the discussion, or non-legal
advice was exchanged, where the primary purpose of a meeting
was the receipt of legal advice, the entire contents thereof
are protected by privilege. Midland, spn , 18 NRC at 1103,
citins, Barr Marine Products Co. v, Bora-Warner Corot, 84
F.R.D. 631, 635 (E.D. Pa. 1979); United States v. United Shoe
Machinery Coro., 89 F. Supp. 357, 359 (D. Mass. 1950).

An attorney's representation, that all communications between
the attorney and the party were for the purpose of receiving
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legal advice, is sufficient for an assertion of attorney-
client privilege. Consumers Power Co. (Midland Plant, Units 1
and 2), LBP-83-53, 18 NRC 282, 285 (1983), reconsideration
denied, LBP-83-64, 18 NRC-766 (1983).

Communications from the attorney to the client should be.
privileged only if it is shown_ that the ci,ient had a reason-
able expectation in the confidentiality of the statement; or,
put another way, if the-statement reflects a client communica-
tion that was necessary to obtain informed legal advice [and]
which might not have been made absent the privilege.

.Shoreham, supra, 16 NRC at 1159, citina, Ohio-Sealy Mattress
Manufacturina Co. v. KaDlan, 90 F.R.D. 21, 28 (N.D. Ill,
1980).

Where legal advice is sought from an attorney in good faith by
one who is or is seeking to become a client, the fact that the
attorney is not subsequently retained in no way affects the
privileged nature of the communications between them.
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094 (1983).

The attorney-client privilege was not waived by the presence
of third persons at a meeting between client and attorney,

,r w where the situation involved representatives of two joint

(V0)
clients seeking advice from the' attorney of one such client
about common legal problems. Midland, supra, 18 NRC at 1100.

Where the date of a meeting,.its attendees, its purpose, and
its broad general subject matter are revealed, the attorney-
client privilege was not waived as to the substance of the
meeting. Midland, suora, 18 NRC at 1102.

Under appropriate circumstances, the attorney-client privilege
may extend to certain communications from employees to
corporate counsel. However, not every employee who provides a
_ privileged communication is thereby a " client" represented by
corporate counsel, or a " party" to any pending legal dispute,
for purposes of ABA Disciplinary Rule 7-104. _. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), CLI-83-31, 18 NRC
1303, 1305 (1983), citina, Vojohn Co. v. United _ States, 449

-U.S. 383 (1981). Uolohn, supra, did not overturn the well-
established principle that counsel should be at liberty to
approach witnesses for an opposing party. Catawba, suora, 18
NRC at 1305, citina, Veaa v. Bloomsburah, 427 F. Supp. 593 (O.
Mass.-1977).

Drafts of canned testimony not yet filed by a party are not
subject to discovery. Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 & 2), LBP-75-28, 1 NRC 513, 514

f (1975).
<
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Security plans are not " classified," and are discoverable in
accordance with the provisions of 10 CfR 6 2.790(d). However,
they are sensitive documents and are not to be made available
to the public at large. Pacific Gas & Electric Com (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410, 5 NRC
1398, 1402 (1977). In order to discover such plans, (1) the
moving party must demonstrcte that the plan or a portion of it
is relevant to the party's contentions; (2) the release of the
plant security plan must usually be subject to a protective
order; and (3) no witness may review the plan until he is
first qualified as an expert with sufficient competence to
evaluate it. 16 Only thon portions of a security plan
which are both relevant and necessary for the Titigation of a

_

party's contentions are subject tc. discovery. Id. at 1405.

An interrogatory seeking the identity and professional
qualifications of persons relied upon by intervenors to
review, analyze and study contentions and issues in a
proceeding ano to provide the bases for contentions is proper
discovery. Such information is not privileged and is not a
part of an attorney's work product even though the inter-
venor's attorney solicited the vien c.d aalyses of the
persons involved and has the sole knowlaoge of their identity.
General Electric Company (Vallecitos Nuclear Center, General
Electric Test Reactor), LBP-78-33, 8 NRC 461, 464-468 (1978).

The Government enjoys a privilege to withhold from disclo-
sure the identity of persons furnishing information about
violations of law to officers charged with enforcing the
law. Rovario v. United States, 353 U.S. 53, 59 (1957),
cited in Houston Lichtina and Power Co. (South Texas Proj-
ect, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).

,

This applies not only in criminal but also civil cases,
In re United States, 565 F.2d 19, 21 (1977), cert denied
sub nom. Bell v. Socialist Workers Party, 436 U.S. 962
(1978), and in Commission proceedings as well, Northern
SL1tg1 Power Co. (Monticello Plant, Unit 1), ALAB-16, 4
AEC 435, Affirmed by the Commissi.o_D, 4 AEC 440 (1970); 10
CFR Gs 2.744(d), 2.790(a)(7); Texas Utilities Generatina
CA (Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-714, 17 NRC 86, 91 (1983); and is embodied in FOIA,
5 USC 552(b)(7)(D). The privilege is not absolute; where an
informer's identity is (1) relevant and helpful to the defense
of an accused, or (2) essential to a fair determination of a
cause (Rovario, Lup_ra) it must yield. However, the Appeal
Board reversed a Licensing Board's order to the Staff to
reveal the names of confidential informants (subject to a
protective order) to intervenors as an abuse of discretion,
where the Appeal Board found that the burden to obtain the
names of such informants is not met by intervenor's specula-
tion that identification might be of some assistance to them.
To require disclosure in such a case would contravene NRC
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policy in that it might jeopardize-the likelihood of receiving
future similar reports. Soutn Teni, supra.

,

There may be a limited privilege for the identity of indi-
viduals who have expressly asked or been promised anonymity
in coming forward with informati<n concerning safety-related
problems at a nuclear plant. Inas Utilities Generatina Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
82-59, 16 NRC 533, 537 (198?).

When the NRC Staff seeks the disclosure of the identities of
sources of information alleging public health and safety
violations at a facility, the Staff must explore any possible
alternative means of obtaining the requested information from
the individuals in order to protect their confidentiality and'

to minimize the intrusion into their First Amendment associa-
tion rights. Richard E. Oc3f, CL1-91-9, 33 NRC 473, 478-80
(1991), citina, United States v. Garde, 673 F. Supp. 604, 607
(0.0.C. 1987),

in determining whether or not to issue a protective order to
protect the confidentiality or to limit the disclosure of the
identities of prospective witnesses, a Board will weigh the
benefit of encouraging the testimony of such witnesses against
the detriment of inhibiting public access to that information
and the cumbersome procedures necessitated by a protective
order. Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-85-40, 22 NRC 759, 763 (1985).

Privilege to withhold the names of confidential informants is
not absolute; it must yield where the informer's identity is
relevant and helpful to the defense of an accused, or is
essential to a fair determination of a cause. Comanche Peak,
suora, 16 NRC at 537.

Even where an infermer's-qualified privilege exists, it will
fail in light of the Board's need for the particular informa-
tion in informed decisionmaking. Texas Utilities Generatina
Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-82-59,-16 NRC 533, 538 (1982).

FOIA does not establish new government privileges against
discovery. Consumers Power Comoany (Palisades Nuclear Power
Facility), ALJ-80-1, 12-NRC 117, 121 (1980).

The Commission's rules on discovery have incorporated the
exemptions contained in the FOIA. ldd2

Section 2.790 of the Rules of Practice is the NRC's promul-
gation in obedience to the Freedom of Information Act.
Id. at 120. The Commission, in adopting the standards of

y Exemption 5, and "necessary to a proper decision" as its
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document privilege standard under 10 CFR 6 2.744(d), has
adopted traditional work product / executive privilege exemp-
tions from disclosure. Id. at 123. The Government is no less
entitled to normal privilege than is any other party in civil
litigation. Ld at 127.2

The executive or deliberative process privilege protects from
discovery governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a
process by which governmental decisions and policies are
formulated. lona Island Liahtina Co2 (Shoreham Nuclear Power
Station, Unit 1), ALAB-773, 19 NRC 1333, 1341 (1984), citing,
Carl Zeiss Stiftuna v. V.E.B. Carl Zeiss. Jena, 40 f.R.D. 318
(D.D.C. 1966), aff'd, 384 F.2d 979 (D.C. Cir.), cert denigd,

389 U.S. 952 (1967). A government decision-maker will not be
compelled to testify about the mental processes and methods by
which a decision was made, unless there is a clear showing of
misconduct or wrongdoing. Franklin Savinas Association v.
Ryan, 922 F.2d 209, 211-212 (4th Cir. 1991), citing, United
States v. Moraan, 313 U.S. 409 (1941).

The executive privilege may be invoked in NRC proceedings.
Shoreham, suora, 19 NRC at 1333, citina, Virainia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), CLI-74-
16, 7 AEC 313 (1974); Consumers Power Co (Midland Plant,x

Units 1 and 2), ALAB-33, 4 AEC 701 (1971).

Documents shielded by executive privilege remain privileged
even after the decision to wH ch they pertain may have been
effected, since disclosure at any time could inhibit the free
flow of advice including analysis, reports, and expression of
opinion within the agency. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1164
(1982), citina, Federal Doen Market Committee of the Federal
Reserve System v. Merril, 443 U.S. 340, 360 (1979).

The executive privilege is a qualified privilege, and does not
attach to purely factual communicatior.s, or to severable
factual portions of communicationc, the disclosure of which
would not compromise military or state secrets. Shoreham,
suora, 16 NRC at 1164, citina, EPA v. Mink, 410 U.S. 73, 87-88
(1973); Smith v. FTC, 403 F. Supp.1000,1015 (D. Del .1975);
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-72, 18 NRC 1221, 1225 (1983). The executive
privilege does apply where purely factual material is
inextricably intertwined with privileged communications or the
disclosure of the factual material would reveal the agency's
decisionmaking process. lona Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1342
(1984), citina, Russell v. Deo't of the Air Force, 682 F.2d
1045, 1048 (D.C. Cir. 1982).
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$ 2.11.2.4O The executive privilege protects both intra-agency and
inter-agency documents and may even extend to outside
consultants to an agency. Lona Island Liahtina C9.,.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1346 (1984), citina, lead Industries Ass'n v. OSHA, 610
F.2d-70, 83 (2d Cir, 1979).

Communications that fall within the protection of the
privilege may be disclosed upon an appropriate showing of
need. Shoreham, supra, 16 NRC at 1164, citing, United Statn
v. Leacett and Platt. Inc., 542 f.2d 655, 658-659 (6th Cir.
1976), cert. denied, 430 U.S. 945 (1977); Lona-Island Liahtina
C.o2 (Shoreham Nuclear Power Station, Unit 1), LBP-83-72, 18
NRC 1221, 1225 (1983); Lona Island Lichtina Co. (Shoreham
Nuclear Power Station,_ Unit 1), ALAB-773, 19 NRC 1333, 1341
(1984), citina, Carl Zeiss Stiftuna, suora, 40 f.R.D. at 327.

In determining the need of a litigant seeking the production
of documents covered by the executive privilege, an objective
balancing test is employed, weighing the importance of
documents to the party seeking their production and the
availability elsewhere of the information contained in the
documents against the Government interest in secrecy. Lpng
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82,.16 NRC 1144, 1164-1165 (1982), citina, United

'( States v. Leacett and Platt. Inc., 542 F.2d 655, 658-659 (6th
Cir. 1976), cert denied, 430 U.S. 945 (1977); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
83-72, 18 NRC 1221, 1225 (1983); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1341 (1984).

The burden is upon the claimant of the executive privilege to
demonstrate a proper antitlement to exemption from disclosure,
including a demonstration of precise and certain reasons for
preserving the confidentiality of governmental communications.
Shoreham, suora, 16 NRC-at 1144, 1165, citina, Smith v. FTC,
403 F.-Supp.1000,1016 (D. Del 1975); Lona Island Liahtina
[L (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19
NRC 1333, 1341 (1984).

It is appropriate to look to cases decided under Exemption 5
of the FOIA for guidance in resolving claims of executive
privilege in NRC proceedings related to discovery, so long as
it i.s done using a common-sense approach which recognizes any
differing equities presented in such F0IA cases. Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-
82, 16 NRC 1144, 1163-1164 (1982).

:

[ -A claim of executive privilege is not waived by participation I

i as a litigant in the proceeding. Shoreham, supra, 16 NRC at
1164.j g 1

L
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The privilege against disclosure of intragovernment docu-
ments containing advisory opinions, recommendations and j

deliberations is a part of the broader executive privilege |recognized by the courts. Shoreham, Lupf_a, 16 NRC at 1164, i

citina, United States v. Nixon, 418 U.S. 683, 705-711 (1974); |
Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit !

1), LBP-83-72, 18 NRC 1221, 1226-1227 (1983).

The executive privilege is not limited to policymaking, but
may attach to the deliberative process that precedes most
decisions of government agencies. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333,1341 (1984), g_LtJn9, Russell v. Deo't of the Air force,
682 F.2d 1045, 1047 (D.C. Cir. 1982).

The purpose behind the privilege is to encourage frank
discussions within the Government regarding the formulation of
policy and the making of decisions. Shoreham, supra, 16 NRC
at 1164, citina, United States v. Berriaan, 482 F.2d 171, 181

(3rd Cir. 1973).

2.11.2.5 Protective Orders

In using protected information, "those subject to the pro-
tective order may not corroborate the accuracy (or inaccuracy)
of outside information by using protected information gained
through the hearing process." Pacific Gas and Electric
Comoany (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-600, 12 NRC 3, 6 (1980).

An affidavit in support of a corporation's request for a
protective order is insufficient where it does not establish
the basis for the affiant's personal knowledge (if any)
respecting the basis for the protective order -- that is, the
policies and practices of the corporation with regard to
preserving the confidentiality of information said to be
proprietary in nature. The Board might well disregard the
affidavit entirely on the ground that it was not shown to have
been executed by a qualified individual. While it may not be
necessary to have the chief executive officer of the company
serve as affiant, there is ample warrant to require that facts
pertaining to management policies and practices be presented
by an official who is in a position to attest to those
policies and practices (and the reasons for them) from
personal knowledge. Virainia Electric and Power Com.pany
(Nod h Anna Nuclear Power Station, Units 1 and 2), ALAB-555,
10 M C 23, 28 (1979). In North Anna, the Appeal Board
granted a protective order request but explicitly declined to
find that the corporation requesting the order had met its
burden of showing that the information in question was
proprietary and entitled to protection from public disclosure
under the standards set forth in Kansas Ga d Electric Co.
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-327, 3
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NRC 408 (1976). .No party had objected to the order, and the
Appeal Board granted the order in the interest of obtaining
the requested information without untoward further delay.
However, its action _should not be taken as precedent for

.

'

future cases in which relief might be sought from an adju-
'dicatory Foard based upon affidavits containing deficiencies
at described above. North Anna, supra, 10 NRC at 28.

Pursuant to 10 CFR f 2.740(f)(2), the Board is empowered to
make a protective order as it would make upon a motion
pursuant to Section 2.740(c), in ruling upon a motion to
compel made in accordance with Section 2.740('). Lona
Island Liahtina Co. (Shoreham Nuclear Power flation, Unit 1),
LBP-82-82, 16 NRC'1144, 1152 (1982).

In at least one instance, a Licensing Boa . deemed it
unnecessary to act on a motion for a protective order where a
timely motion to compel is not filed, in such a case, the
motion for protective order will be deemed granted and the
matter closed upon the expiration of the time for filing a
motion to compel'. Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), LBP-82-ll6, 16 NRC 1937, 1952 (1982).

,

Where a demonstration has been made-that the rights of asso-
ciation of a member of an intervenor group in the area have
been threatened through the threat of compulsory legal process
to defend contentions, the employment situation in the area is
dependent on the nuclear industry, and there is no detriment
to applicant's interests by not having the identity of indi-
vidual members of petitioner publicly disclosed, the Licensing
. Board will issue a protective order to prevent the public
disclosure of the names of members of the organizational
petitioner. Washinaton Public _ Power Apoly System (WPPSS
Nuclear Project No. 1), LBP-83-16, 17 NRC 479, 485-86 (1983).

A movant seeking a grant of confidentiality with regard to its
identity must demonstrate the harm which it could suffer if
its identity is disclosed. Joseph J. Macktal, CLI-89-12, 30
NRC 19, 24 (1989), reconsid. denied, CLI-89'13, 30 NRC 27
.(1989).

Licensing-and Appeal Boards assume that protective orders
will be obeyed unless:a concrete-showing to the contrary is
made. . Consumers Power Co. (Midland Plant, Units 1 and 2),-
ALAB-764, 19 NRC 633, 643 n.14 (1984);- Ice Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 287-88-
(1983), reconsideration denied, LBP-83-64, 18 NRC 766, 769
(1983), citina, Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 25 (1983). One
who violates such orders risks '' serious sanction". Midland,
suora, 18 NRC at 769. A Board may impose sanctions to remedy
the harm resulting from a party's-violation of a protective
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order, and to prevent future violations of the order. Eghlic
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-88-28, 28 NRC 537, 541 (1988) .

2.11.2.6 Work Product

Tu be privileged from discovery by the work product doc-
trine, as codified in 10 CFR 5 2.740(b)(2), a document must
be both prepared by an attorney, or by a person working at
the direction of an attorney, and prepared in anticipation
of litigation. Ordinary work product, which does not in-
clude the mental impressions, conclusions, legal theories
or opinions of the attorney (or other agent), may be
obtained by an adverse party upon a showing of " substantial
need of materials in preparation of the case and that he is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means." Opinion work
product is not discoverable, so long as the material was in
fact prepared by an attorney or other agent in anticipation of
litigation, and not assembled in the ordinary course of
business, or pursuant to public requirements unrelated to
litigation. Lono Island Liahting_fp2 (Shoreham Nuclear Power
Station, Unit 1), LBP-82-82, 16 NRC 1144, 1162 (1982); Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-83-17, 17 NRC 490, 495 (1983). SRg Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-86-7, 23 NRC 177, 179 (1986) (documents required by NRC
regulations are discoverable even though attorneys may have
assisted in preparing the documents in anticipation of
litigation). An intervenor's mere assertion that the material
it is withholding constitutes attorney work product is
insufficient to meet the burden of proving it is entitled to
protection from discovery. Seabrook, suora, 17 NRC at 495.

| In the absence of unusual circumstances, a corpo ate party
; cannot immunize itself from otherwise proper discovery merely
! by using lawyers to make file searches for information

required to answer an interrogatory. Houston Liahtina & Power
Company (South Texas Project, Units 1 & 2), LBP-79-5, 9 NRC
193, 195 (1979).

Drafts of testimony are not covered by the attorney work
| product privilege. Consumers Power Co. (Midland. Plant,

Units I and 2), LBP-81-63, 14 NRC 1768, 1793-1794 (1981).

2.11.2.7 Updating Discovery Responses

| The requirements for updating discovery responses are set
| forth in 10 CFR 5 2.740(e). Generally, a response that was

accurate and complete when made need not be updated to include
later acquired information with certain exceptions set forth
in Section 2.740(e). Of course, an adjudicatory board may
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impose the duty to supplement responses beyond that requiredx

by the regulations. 10 CFR 5 2.740(e)(3),

2.11.2.8 Interrogatories

Interrogatories must have at least general relevancy, for
discovery purposes, to the matter in controversy. Texas
Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-31-25, 14 NRC 241, 243 (1981).

Interrogatories will not be rejected solely on the number
of questions. Pennsylvania Power & Licht Companv
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-613,
12 NRC 317, 330-335 (1980). .iowever, Licensing Boards may
limit the number of interrogatories in accordance with the
Commission's rules. Statement of Policy on Conduct of

Licensina Proceedinas, CL1-81-8, 13 NRC 452, 455-456 (1981).

Numbers alone do not determine the propriety of interrog-
atories. While a Board is authorized to impose a limit on
interro9atories, the rules do not do so of their own force.
In the absence of specific-objections there is no occasion to
review the propriety of interrogatories individually. Eqk.g
Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-
116, 16 NRC 1937, 1941 (1982).

\
An intervenor must come forward with evidence " sufficient to
require ~ reasonable minds to inquire further" to insure that
its contentions are explored at the hearing. Interrogatories
designed to discover what, if any, evidence underlies an
intervenor's own contentions are not out-of order. Duke Power
A (Catawba Nuclear Station, Units 1 and 2), LBP-82-116, 16
NRC 1937, 1942 (1982).

Interrogatories served to determine the " regulatory basis" or
" legal theory" for 'a contention are appropriate and important.,

Ruke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

Answers should be complete in themselves; the interrogating
party should not need to sift thrc c h documents or other
materials to obtain a complete- answce. Instead, a party must
specify precisely which-documents cited contain the desired
information. Cleveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-67,16 NRC 734,
736-(1982), citina, Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1421, n.39
(1982); 4A Moore's Federal Practice 33.25(1) at 33-129-130 (2d
ed.1981); Martin v. Easton Publishina Co., 85 F.R.D. 312, 315
(E.D. Pa. 1980).

f3G
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lo the extent the interrogatory seeks to uncover and exar
the foundation upon which an answer to a specific inter-
rogatory is based, it is proper, particularly where it relates
to the interrogee's own contention. Interrogatories which
inquire 'ito tre basis of a contention serve the dual purposes
of narro.,Ing the issues and preventing surprise at trial.
Egblic Service Co2_qfjitwji n ihi g (Seabrook Station, Units 1
and 2) LDP-83-17, 17 NRC 490, 49 -94 (1983); Kerr-McGu
Chemical _LLrp2 (West Chicago Rare Earths facility), LBP-86-4,
23 NRC 75, 81 (1986).

2.11.3 Discovery Against the Staff

Discovery against the Staff is on a different footing than i

discovery in general. [pmumers Power CL (Midland Plant, !

Units 1 and 2), ALAB-634, 13 NRC 96, 97-98 (1981); Egnnsyl-i

yania PqwcCJL LichL[L (Susquehanna Steam Electric Station. |

| Units 1 and 2), ALAB 613, 12 NRC 317, 323 (1980). Discovery
|against the NRC Staff is not governed by the general rules

but, instead, is governed by special provisions of the )
regulations. he, LL,10 CFR 69 2.740(f)(3), 2.740a(j)
and 2.741(e). Special provisions for discovery against the
Staff are contained i'i 10 CFR 5 2.720(h)(2)(1) (depositions);
6 2.720(h)(2)(ii) (interrogatories); 66 2.744, 2.790 (pro-
duction of records and documents).

Depositions or named NRC Staff members may be required only
| upon a showing of exceptional circumstances. (gniuman Powet
| LL (Midland Plant, Units 1 and 2), LBP-81-4, 13 NRC 216
l (1981); 10 CFR 6 2.720(h)(2). Factors considered in such a

shoH ng include whether: disclosure of the information is|

necessary to a proper decision in the proceeding; the
information is not reasonably obtainable from another source;
there is a need to expedite the proceeding. 1 at 223,
citin_g, yltginia Electric p;j Power CL (North Anna Powert

Station, Units 1 and 2), CLi 74-16, 7 AEC 313 (1974).

According to provisions of 10 CFR 5 2.720, interrogatories
! against the Staff may be enforced only upon a showing that the

answers to be produced are necessary to a proper decision in
i the proceeding. [ppsumn s Power _EamPLn_y (Palisades Nuclear

| Power facility). Al.-80-1, 12 NRC 117, 119 (1980).

Document requests against the Staff must be enforced where
relevancy has been demonstrated unless production o' the
document is exempt under 10 CFR l 2.790. In that case, and

i only then, must it be demonstrated that disclosure is
necessary to a proper decision in the matter. Palindu,

| 1MPB .

The NRC Staff is not required to compile a list of criticisms
'of a proposal nor to formulate a position on them in response
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to an interrogatory. [p rt}plid at edldh gnJ p,_qLR,L ( I nd i a n
Point, Unit 2), LBP-82-Il3,16 NRC 1907,1908 (1982).

ILMA (federal Emergency Management Agency) is acting as a
consultant to the NRC in emergency planning matters; there-
fore, its employees are crititled to limitations on discovery
afforded NRC consultants by 10 CFR 9 2.720(h)(2)(i). Long
bleALUShlingfL (Shoreham Nuclear Power Station Unit 1),
LBP-83-61, 18 NRC 700, 701 (1983).

Provisions of the Memorandum of Understanding between ffMA ind
NRC qualify FEMA as an NRC consultant for purposes of 10 CfR
9 2.720(h)(2)(i). Long_hlandlightinglo (Shoreham Nuclear
Power Station, Unit 1), LBP-83-61, 18 NRC 700, 704 (1983).

2.11.4 Responses to Discovery Requests

it is an adequate response to any discovery request to state
that the information or document requested is available in'

public compilations and to provide suf ficient information to
locate the material requested. Melrgpplilanldhsalomnany
(Three Mile island Nuclear Station, Unit No.1), Cll-79-8, 10
NRC 141, 147-148 (1979). This holding has been codified at 10-

CIR $ 2.740(b)(1). 54 Lt.d. Rem 33168, 33181 (August 11,
1989).

A party's response to an interrogatory is adequate if it is
true and complete, regardless of whether the discovering party
is satisfied with the response. However, where a party's
response is inconsistent with the party's previous statements
and assertions made to the Staff, a Board will grant a motion
to compel discovery, ygrjng_n_t Yankee Nuclear Power _CoEL
(Vermont Yankee Nuclear Power Station), LBP-88-25, 28 NRC 394,
397-99 (1988), rengnsid, denied, LBP-88-25A, 28 NRC 435
(1988).

An applicant is entitled to prompt answers to interrogatories
inquiring into the factual bases for contentions and eviden-
tiary support for them, since intervenors are not permitted to
make skeletal contentions and keep the bases for them secret.
(iommqnycalth Ldism1g_,. (Byron Station, Units 1 and 2), LBP-
81-52, 14 NRC 901, 903 (1981), giLing, Eennsyly3Dia_fo gr_arLd
Light Co, aRLA.llegheny E1ectrJg_ingpctativeJng, (Susque-
hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317 (1980); Kerr-M_tGrLChrm_iW CorA (West Chicago Rare
Earths facility), LBP-86-4, 23 NRC 75, 81-82 (1986). An

intervenor's failure to timely answer an applicant's inter-
rogatories is not excused by 'he f act that the delay in
answering the interrogatorie' iight not delay the remainder-

of the proceeding. We5st_(hiygg, luprJ , 23 NRC at 82.
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Answers to interrogatories should be complete in themselves.
1he interrogating party should not need to sift through
documents or other materials to obtain a complete answer.
(fRSDEwnltlLidi1DR_CL (Byron Nuclear Power Station, Units 1
and 2), ALAB-678, 15 NRC 1400, 1421 n.39 (1982), siljng,iA
Moot e's federal PraI,1]n 33.25(1) at 33-129-130 (2d ed.1981).

10 CfR 6 2.740(b)(1) provides in part that:

Parties may obtain discovery regardirg any matter, not
privileged, which is relevant to the subject matter
involved in the proceeding ... including the existence,
description, nature, custody, condition, and location of
any books, documents, or other tangible things and the
identity and location of persons having knowledge of any
discoverable matter.

Answers to interrogatories or requests for documents which do
not comply with this provision are inadequat?. lilinoi s_fowat
CA (Clinton Power Station, Unit 1), IBP-81-61, 14 NRC 1735,
1737-1738 (1981).

Pursuant to 10 CFR $ 2.741(d), a party upo.) whom a request for
the production of documents is served is required to serve,
within 30 days, a written response stating either that the
requested inspection will be permitted or stating its reasons
for objecting to the request. A response must state, with
respect to each item or category, either that inspection will
be permitted or that the request is objectionable for specific
reasons. L(Ln_g I sl artd_ Light ina Co (Shoreham Nuclear Powerm
Station, Unit 1), LBP-82 02, 16 NRC 1144, 1152 (1982).

A Board may require a party, who has been served with a dis-
covery request which it believes is overly broad, to explain
why the request is too broad and, if feasible, to interpret
the request in a reasonable fashion and supply documents (or
answer interrogatories) within the realm of reason. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-41, 22 NRC 765, 768 (1985).

A request for documents should not be deemed objectionable
solely because there might be some burden attendant to their
production. Shpreham, apn , 16 NRC at 1155. Pursuant to 10
CFR 9 2.740(f)(1), failure to answer or respond shall n, le
excused on the ground that the discovery sought is objection-
able unless the person or party failing to answer or respond
has applied for a protective order pursuant to 10 CFR S
2.740(c). A party is not required to seek a protective order
when it has, in fact responded by objecting. An evasive or
incomplete answer or response shall be treated as a failure to
answer or respond. Shorehan), spra, 16 NRC at 1152.

APRIL 1992 PREHEARING MATTERS 138

, -- . . - - ,-



_ . . . . . . . .

i 2.11.5

O- Where intervenors have filed consolidated briefs they may be
treated as a consolidated party; one intervenor may be
appointed lead intervenor for purposes of coordinating
responses to discovery, but discovery requests should be
served on each party intervenor. Cleveland Electric 111umi-
natina _Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
81-35, 14 NRC 682, 687-688 (1981).

The involvement of a party's attorneys in ttigation or other
professional business does not excuse nunw.npliance with, nor
extend deadlines for compliance with, discovery requests or
other rules of practice, and is an inadequate response to a
motion to compel discovery. (smmonwealth Edison Co. (Byron _

Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364, 373 (1981).

2.11.5 Compelling Discovery

Discovery can be compelled where the person against whom
discovery is sought resists (See 10 CFR 6 2.740(f)). Sub--
poenas may also Issue pursuant to 10 CFR 6 2.720.

In the first instance, no one appea: s to be immune from an
order compel'ing discovery. The ACRS, for example, has been
ordered to provide materials which it declined to provide
voluntarily. Yhginia Electric Power Co2 (North Anna Power

O' Station, Units 1 & 2), CL1-74-16, 7 AEC 313 (1974). Neverthe-
less, where discovery is resisted by a nonparty (discovery
against nonparties impliedly permitted under language of 10
CFR 56 2.720(f), 2.740(c)), a greater showing of relevance and
materiality appears to be necessary, ar.d a party seeking
discovery must show that:

-

(1) information sought is otherwise unavailable; and
~

(2) he has minimized the burde- w be placed on the
nonparty.

Consumers Pow 3r._{p2 (Midland Plant, Units 1 & 2), ALAB-122,
6 AEC 322 (1973); [Itnsumers Power Co. (Hidland Plant, Units 1
& 2), ALAB-ll8, 6 AEC 263 (1973). Moreover, licensing Boards
have, on occasion, shown reluctance to enforce the discovery
rules to the letter against intervenors. 31g, it & , f,nli
State 1_ Utilities Co. (River Bend Station, Units 1 & 2), LBP-
74-74, 8 AEC 669 (1974).

Section 2.740 of the NRC's Rules of Practice, under which
subpoenas are issued, is not founded upon the Commission's-
general rulemaking powers; rather, it rests upon the specific

,

authority to issue :ubpoenas duces teca contained in Section
# 161(c) of the Atomic Energy Act. Therefore, the rule of fE

O v. Anglo-Canadian Shi ming Company, 335 F.2d 255 (9th Cir.l
1964) that agency discovery rules cannot be founded on general
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rulemaking powers does not come into play. bcifa Gn. "Ed
Electric Comp _any (Stanislaus Nuclear Project, Unit 1), ALAB-
550, 9 NRC 683, 694 (1979). See also QlA Invei.tjistilon, Cll-
89-11, 30 NRC 11, 14-15 (1989), af f'd_ab nom LS.a(paln,
890 F.2d 539 (1st Cir. 1989).

The federal courts generally will enforce an administrative
subpoena if: (1) the agency can articulate a proper aurpose
for issuing the subpoena; (2) the information sought )y the
subpoena is reasonably relevant to the purpose of the
investigation; and (3) the subpoena is not too indefinite.
The Commission can establish a proper purpose for issuing a
subpoena by showing that the matter under investigation
implicates public health and safety concerns in matters
involving nuclear materials. U.S. v. Comln , 890 f.2d $39,
541-42 (1st Cir. 1989). The courts may deny enforcement of
the subpoena if it is shown by firm evidence that: the
subpoena was issued for an improper purpose, such as bad faith
or harassment; or enforcement of the subpoena would infringe
upon the right to freedom of association by compelling a
private organization to reveal the identities of its existing
members, subjecting them to harassment, and discouraging the
recruitment of new members. U.S. v. Coml n , 890 f.2d 539,
542-44 (1st Cir. 1989).

The information sought by an administrative subpoena need
only be " reasonably relevant" to the inquiry at hand.
Stanislaus, }uora, 9 NRC at 695.

Subpoenas must be issued in good faith, and pursuant to legit-
imate agency investigation, fielrSpolilln_fdisp1CA (Three
Mile Island, Unit 2), CL1-80-22, 11 NRC 724, 729 (1980).

|

The referral of matters to the Department of Justice for
criminal proceedings, which are separate and distinct from

| matters covered by subpoenas issued by the Director of Office
of Inspection and Enforcement, does not bar the Commission
from pursuing its general health and safety and civil
enforcement responsibilities through issuance of subpoena.
Section 161(c) of Atomic Energy Act, 42 V,S.C. 6 2201(c).
liejlopolitan Ed. bon Comnany (lbree Mile Island, Unit 1), CL1-
80-22, 11 NRC 724, 725 (1980).

10 CFR 5 2.720(a) contemplates eLp3r_te applications for the
issuance of subpoenas. Although the Chairman of the Licensing
Board "may require a showing of general relevance of the
testimony or evidence sought," he is not obligated to do so.
The matter of rclevance can be entirely deferred until such
time as a motion to quash or modify the subpoena raises the
question of relevance. pacific Gas and Electric ComJany
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683,
698 n.22 (1979).
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A Licensing Bo'rd is required to issue a subpoena if the
discovering n.rty has made a showing of general relevance
concerning tie testimony or evidence sought. Philadelohia.

[lectric Co (Limerick Generating Station, Units 1 and 2),m
ALAB-863, 25 NRC 273, 279 (1987),

Section 2.720(f) of the Rules of Practice specifically
provides that a Licensing Board may condition the denial of a
motion to quash or modify a subpoena duces tecum "on just and
reasonable terms." That phrase is expansive enough in reach
to allow the imposition of a condition that the subpoenaed
person or company be reimbursed for document production costs.
Pacific Gas and Electric _ Compan.y (Stanislaus Nuclear Project,
Unit 1), AtAD-550, 9 NRC 683, 698-699 (1979).

.t tomv. tion denied a motion to quash a Staff subpoena where
t% mad individual simply alleged that the records
w%M .: Vn 5poena contained information of Staffr

' N 1u . -1, Droald E. Dow, CL1-91-9, 33 NRC 473, 478-79
pW)

GenerCly, document production costs will not be awarded
unicss they are found to be not reasonet0y incident to the
conduct of a respondent's business. Stanislaus, sup.ra, 9 NRC
at 702.m

Under 10 CFR S 2.740 and 6 2.740b, the presiding officer of a
proceeding will rule upon motions to compel discovery which
set forth the questions contained in the interrogatories, the
responses of the party upon whom they were served, and
arguments in support of the motion to compel discovery. An
evasive or incomplete answer or response to an interrogatory
shall be treated as a failure to answer or respond. Houston
Liahtina & Power Company (South Texas Project, Units 1 and 2),
LBP-79-5, 9 NRC 193, 194-195 (1979).

Specific objections must be made to the alleged inadequacy of
discrete responses. South Texas, ap.ta, 9 NRC at 195.

A discovering party is entitled to direct answers or objec-
tions to each and every interrogatory posed. Objections
should be plain enough and specific enough so that it can
be understood in what way the interrogatories are claimed
to be objectionable. General objections are insufficient.
The burden of persuasion is on the objecting party to show
that the interrogatory should not be answered, that the
information called for_ is privileged, not relevant, or in some
way not the proper subject of an interrogatory. Duke Power
[L. (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16
NRC 1937, 1944 (1982).

A motion to compel is required under the rules to set forth
detailed bases for Board action, including arguments in
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support of the motion. 10 CfR 6 2.740(f). This means that
relief will only be granted against a party resisting further
discovery when the movant gives particularized and persuasive
reasons for it. Generalized claims that answers are evasive
or that objections are unsubstantial will not suffice. The
movant must address each interrogatory, including considera-
tion of the objection to it, point by point. Ey k d_qw_cL.(p1
(Catawba Nuclear Station, Units 1 and 2) LBP-82-Il6, 16 NRC
1937, 1950 (1982).

!

2.13.5.1 Compelling Discovery from ACRS and ACRS Consultants

Although 10 CFR 5 2.720 does not explicitly cover consultants
for advisory boards like the Advisory Committee on Reactor

,

Safeguards (ACRS), it may fairly be read to include them where
they have served in that capacity. Therefore, a party seeking
to subpoena consultants to the ACRS may do so but must show
the existence of exceptional circumstances before the
subpoenas will be issued. hcific Gas and Electric (AmlHLny
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-519,
9 NRC 42, 42 n.2 (1979).

2.11.5.2 Sanctions for failure to Comply with Discovery Orders

10 CFR 5 2.707 authorizes the presiding officer to impose
various sanctions on a party for its failure to, among other
things, comply with a discovery order. Dyk d.gwfr Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-56, 18 NRC
421, 433 (1983). Those sanctions include a finding of facts
as to the matters regarding which the order was made in
accordance with the claim of the party obtaining the order.
Pursuant to 10 CFR 6 2.707, the failure of a party to comply
with a Board's discovery order constitutes a default for which
a Board may make such orders in regard to the failure as are
just. Duke Powpr Co. (Catawba Nuclear Station, Units 1 and
2), LBP-83-29A, 17 NRC 1121, 1122 (1983); Kerr-McGee Chemic31
Entp1 (West Chicago Rare Earths facility), LBP-86-4, 23 NRC
75, 80 (1986).

A Licensing Board may dismiss the contentions of an
intervenor who has failed to respond to an applicant's
discovery requests, particularly where the intervenor has
failed to file a response to the applicant's motion for
summary disposition. Larolina _ Power and Liaht Co. and North
Carolina Eastern Municipal Power A0 FACI (Shearon Harris
Nuclear Power Plant), ALAB-856, 24 NRC 802, 810 (1986). An
intervenor's alleged poor preparation of a contention and a
related motion for summary disposition, as distinguished from
the intervenor's failure to respond at all to discovery
requests, does not warrant the dismissal of the intervenor's
contention. Kerr-McGee Chemical CorA (West Chicago Rare
Earths Facility), L8P-89-35, 30 NRC 677, 679 (1989), vanled
and reversed on other arounds, ALAB-944, 33 NPC 81 (1991). _
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Pursuant to 10 Cf R 6 2.707, an intervenor can be dismissed
from the proceeding for its failure to comply with discovery
orders. HgttherA_S1ptes_EgweLLL (lyrone Energy Park, Unit
1), LBP-77-37, 5 NRC 1298 (1977); Q1hhgre_Epwer_Snlems
(Manufacturing License for floating Nuclear Power Plants),
LBP-75-67, 2 NRC 813 (1975); EuhllLSer_ylte_11ett ric_E_0aLCh
(Atlantic Generating Station, Units 1 & 2), LBP-75-62, 2 NRC
702 (1975).

Intervenors were dismissed from a proceeding when the Board
determined that: the intervenors had engaged in a willful,
bad faith strategy to obstruct discovery; the intervenors'
actions and omissions prejudiced the applicant and the -

integrity of the adjudicatory process; and the imposition of
lesser sanctions earlier in the proceeding had failed to
correct the intervenors' actions. Long_lslardlightJnglp,
(Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28 NRC
311, 375-77 (1988), rev'd in p. Art and_y3(31cd in pari, ALAB-
902, 28 NRC 423 (1988). Leylew_denigd and s1ALd1Dlf.d, Cll-
88-11, 28 NRC 603 (1988). Where multiple Licensing Boards are
presiding over different portions of an operating license
proceeding, an individual Licensing Board's authority to order
the dismissal of a party applies only to the hearing over
which it has jurisdiction, and does not extend to those
portions of the proceeding pending before the other Licensing
Boards. A party who seeks the dismissal of another party from
the entire proceeding must request the sanction of dismissal
from each of the Boards before which dif ferent parts of the
proceeding are pending. Shoreham, s_upra, 28 NRC at 428-30,
review denied and $11Y_51eDJad, CL1-88-ll, 28 NRC 603 (1988) .
On directed certification from the Appeal Board of the
intervenors' appeal of their dismissal as parties by the 01-3 .

Licensing Board (which issued LBP-88-24, sup_ta), the Commis-
sion determined that the intervenors' conduct before the
Licensing Board warranted their dismissal as parties from all
proceedings pending before the Commission. LanLisland
LinhLing_Cg2 (Shoreham Nuclear Power Station, Unit 1), CL1-89-i
2, 29 NRC 211, 231-32 (1989).

A licensee's motion for sanctions against an intervenor for
failure to comi ly with discovery requests poses a three part
consideration: (1) due process for the licensee; (2) due
process for the intervenor; and (3) an overriding considera-
tion of the public interest in a complete evidentiary record.
lieltoPoli19Aldilon Cqmpan_y (Three Mile Island Nuclear
Station, Unit 1), LBP-80-17, 11 NRC 893, 897 (1980).

Counsel's allegations of certain problems as excuses for
intervenor's failure to provide discovery did not justify
reconsideration of the Board's imposition of sanctions for
such failure, where such allegations were expressly dealt with
in the Board's order compelling discovery. Nor can an
intervenor challenge the sanctions on the grounds that other
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NRC cases involved lesser sanctions, where the intervenor has
willfully and deliberately refused to supply the evidentiary
bases for its admitted contentions. [ggtmm wealth Edison Co.
(Byron Nuclear Power Station, Units 1 and 2), LBP-82-5, 15 hRC
209, 213-214 (1982). .S.ct, however, ALAB-678, 15 NRC 1400
(1982), reversing the Eyron Licensing Board's dismissal of
intervenor for failure to comply with discovery orders on the
ground that such a sanction was too severe in the circum-
stances.

The sanction of dismissal from an NRC licensing proceeding
is to be reserved for the most severe instances of a par-
ticipant's failure to meet its obligations. In selecting
a sanction, Licensing Boards are to consider the relative
importance of the unmet obligation; its potential harm to
other parties or the orderly conduct of the proceeding;
whether its occurrence is an isolated incident or a part
of a pattern of behavior; the importance of the safety or
environmental concerns raised by the party and all of the
circumstances. (stnmmw_q3 t h idistalqi (Byron Nuclear1

Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982),
citing, Statement of Polity _pn Conduct of licensing. Pro-
gerdings, CLI-81-8, 13 NRC 452, 454 (1981); Quitfgwer Cqi
(Catawba Nuclear Station, Units 1 and 2), LBP-82-ll6, 16
NRC 1937, 1947 (1982); fMblic Service Co. of New HampjAlte
(Seabrook Station, Units 1 and 2), LDP-83-20A, 17 NRC 586, 590
(1983), siting, Wiggnsin [lgttric Power 191 (Point Beach
Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 392 (1983);
Kerr-Mc_ Gee C.hlmical Corp 2 (Kress Creek Decontamination), L8P-
85-48, 22 NRC 843, 848-49 (1985); KerrdicGre Chemical CrrA
(West Chicago Rare Earths f acility), LBP-86-4, 23 NRC 75,
80-81 (1986); Longjsland Liahting C01 (Shoreham Nuclet* Power
Station, Unit 1), LBP-88-24, 28 NRC 311, 365-68 (1988); Lqng
Islantlightino_Co (Shoreham Nucicar Power Station, Unit 1),m
CLI-89-2, 29 NRC 211, 223 (1989).

The refusal of any party to make its witnesses available to
participate in the prehearing examinations is an abandonment
of its right to present the subject witness and testimony. An
intervenor's intentional waiver of both the right to cross-
examine and the right to present witnesses amounts to an
effective abandonment of their contention. Lona Island
lightino Cot (Shoreham Nuclear Power Station, Unit 1), LBP-
82-115, 16 NRC 1923, 1935, 1936 (1982).

Although failure to comply with a Board crder to respond to
interrogatories may result in adverse findings of fact, the
Board need not decide what adverse findings to adopt until
action is necessary. When another procedure has been adopteu
requiring intervenors to shoulder tha burden of going forward
on a motion for summary disposition, it may be appropriate to
await intervenor's filing on summary disposition, before
deciding whether or not to impose sanctions for failure to
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O respond to interrogatories pursuant to a Board order.
Sanctions only will be appropriate if failure to respond
prejudices applicant in the preparation of its case.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982).

Where an intervenor has failed to comply with discovery
recuests and orders, the Licensing Board may alter the usual
orcer of presentation of evidence and require an intervenor
that would normally follow a licensee, to proceed with its
case first. Metropolitan Edison _LL (Three Mile Island
Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193. 1245 (1984),
rev'd in cant on other orounds, CLI-85-2, 21 NRC 282 (1985).
Sie Northern States Power Co. (Tyrone Energy Park, Unit 1),
LBP-77-37, 5 NRC 1298, 1300-01 (1977), cited with aooroval in
Pennsv1vania Power and Lioht Co. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980);
Egblic Service 00. of Indiana (Marble Hill Nuclear Generating
Station, Units-1 and 2), ALAB-459, 7 NRC 179, 188 (1978); 10
CFR 6 2.731; 10 CFR Part 2, Appendix A, 6 V(d)(4); 5 U.S.C.
9 556.

2.11.6 Appeals of Discovery Rulings

A Licensing Board order granting discovery against a third

O party is a final order and may be appealed; an orde- denying
such discovery is interlocutory, and 6n appeal is not
permitted. Consumers Power Co. (Midland Plant, Units 1 & 2),
ALAB-122, 6 AEC 322 (1973); Commonwealth Edison th (Zion
Station, Units 1 & 2), ALAB-ll6. 6 AEC 258 (1973).

A discovery order entered against a nonparty is a final order
and thus is appealable. Pacific Gas and Electric Company

(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683, 686
n.1 (1979); Consumers P.pwer Cp2 (Midland Plant, Units 1 and
2), ALAB-764, 19 NRC 633, 636 n.1 (1984).

Where a nonparty desires to appeal a discovery order against
him, the proper procedure is for such person to enter a
special appearance before the Licensing Board and then appeal
to the Appeal Board. Kansas Gas & Electric Co. (Wolf Creek
Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC 85
(1976).

A party who seeks-judicial review of an administrative
subpoena must refuse to comply with the subpoena, be held in
contempt by a trial court, and then appeal the finding of
contempt to an appeals court. Once a party has complied with
a subpoena to testify, the appeal from enforcement of the
subpoena is moot. The appeals court will not consider a
party's motion to heal the testimony against future use.O Speculation about possible future uses of the testimony does
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not present a ripe issue for adjudication. QLfjf e_pf Thrif t
Supervisign___v. Dobbs, 931 f.2d 956, 957-959 (D.C. Cir. 1991).

To establish reversible error from the curtailment of
discovery procedures, a party must demonstrate that such
curtailment made it impossible to obtain crucial evidence.
Implicit in such a showing is proof that more diligent
discovery was impossible. Nort hern Indi UUL.14bljLitrYJIllh
(Bailly Generating Station, Nuclear-1), ALAB-303, 2 NRC 858,
869 (1975). The Appeal Board has refused to review a
discovery ruling referred to it by a Licensing Board when the
Board below did not explain why it believed Appeal Board
involvement was necessary, where the losing party had not
indicated that it was unduly burdened by the ruling and where
the ruling was not novel. (pnJpmers Power Company (Hidland
Plant, Units 1 & 2), ALAB-438, 6 NRC 638 (1977). The
aggrieved party must make a strong showing that the impact of
the discovery order upon that party or upon the public
interest is indeed " unusual." &
Questions about the scope of discovery concern matters which
are particularly within a trial board's competence and
appellate review of such rulings is usually best conducted at
the end of case. Pennsylvania Power &l19h_LC.gmpAny (Susque-
hanna Steam Electric Station, Units I and 2), ALAB-613, 12 NRC
317, 321 (1980).

2.11.7 Discovery in liigh-level Waste Licensing Proceedings

2.11.7.1 Pre-License Application Licensing Board

Pursuant to 10 CFR 5 2.1010, a Pre-License Application
Licensing Board is authorized to resolve questions concerning:
access to the Licensing Support System (LSS); the entry of
documentary material into the LSS; discovery requests; and the
development and operation of the LSS.

2.11.7.2 Licensing Support System

The licensing Support System (LSS) is an electronic informa-
tion management system, establisSed pursuant to Subpart J of
10 CFR Part 2, which will contain the documentary material
generated by the participants in the high-level waste
licensing proceeding as well as NRC orders and decisions
related to the proceeding.

|

|

9
|
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i 3.1.2
( Licensing Boards are capable of fairly judging a matter on a

full record, even where the Commission has expressed tentative
views, lhtclear Enainetrina ComMnydL (Sheffield, Illinois
Low-Level Radioactive Waste Disposal Site), CL1-80-1, 11 NRC
1, 4-5 (1980).

A Licensing Board may conduct separate hearings on environ-
mental, and radiological health and safety issues. Absent ;
persuasive reasons against segmentation, contentions raising 1

environmental questions need not be heard at the health and j
safety stage of a proceeding notwithstanding the fact they may
involve public health and safety considerations. Pennsv1vania
Power and Light Campjtu.y (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-80-18, 11 NRC 906, 908 (1980).

It is impractical to delay licensing proceedings to await
ASME action. The responsibility of the Board is to form its
own independent conclusions about licensing issues. Regula-
tions that reference the ASME code were not intended to give
over the Commission's full rulemaking authority to a private :
organization on an ongoing basis; nor is a private organiza-
tion intended to become the authority concerning criteria '

necessary to the issuance of a license. Texas Utilities
Graeratina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-33, 18 NRC 27, 35 (1983).

O 3.1.2 Powers / Duties of Licensing Board

The Licensing Board has the right and duty to develop a full
record for decisionmaking in the public interest. Inn
Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-82-87, 16 NRC 1195, 1199 (1982).

Licensing Boards are authorized to certify questions or refer :

rulings to the Appeal Board. Consumers Power Co. (Hidland
Plant, Units 1 and 2), LBP-83-28, 17 NRC 987, 989 n.1 (1983).

-When new information is submitted to the Licensing Board, it
has the responsibility.to review the information and decide
whether it casts sufficient doubt on the safety of a facility.
Cleveland Electric 111uminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-83-52, 18 NRC 256, 258 (1983).

A Licensing Board is required _to issue an initial decision in
a case involving an application for a construction permit even
if the proceeding is uncontested. United Statet,Dgpartment of
Enerav. Pro.iect Manaaement Coro.. Tennessee Valley Authority

(Clinch Rive- Breeder Reactor Plant), ALAB-761, 19 NRC 487,
489 (1984), sitina, 10 CFR s 2.104(b)(2) and (3).

Although the limited work authorization and construction
,

j permit aspects of the case are simply separate phases of
the same proceeding, licensing Boards have the authority
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to regulate the course of the proceeding and limit an inter-
venor's participation to issues in which it is interested.
Clinch _Myftt, .sunta,19 NRC at 492, citino,10 CFR %$ 2.718,
2.714(f),(g) (formerly, 10 CFR 66 2.714(e),(f)).

A Licensing Board has authorized the issuance of a full power
operating license for the Seabrook facility even though
several emergency planning issues remanded by the Appeal Board
and a number of intervenors' motions for the admission of new
contentions were still pending before the Licensing Board.
The Board believed that the issuance of a full power operating
license prior to the resolution of these open matters was
appropriate where the Board determined that none of the open
matters involved significant safety or regulatory matters
which would undermine the Board's ultimate conclusion that
there is reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological
emergency at the Seat' rook facility. Eghlic Service (p. of New
Hampshirs (Seabrook Station, Units 1 and 2), LBP-89-33, 30 NRC
656, 657-58 (1989), appeal dismissed as m.ggi, ALAB-947, 33 NRC
299, 378 & n.331 (1991), giting, Mannhu_ set ts v. NRC, 924
f.2d 311, 330-32 (D.C. Cir. 1991). The Commission conducted
an immediate effectiveness review pursuant to 10 CFR 9 2.764,
and determined that the Licensing Board's authorization of the
issuance of a full power operating license should be allowed
to take effect. The Commission denied the intervenors' motion
for relief in the nature of mandamus on the ground that there
was no clear, nondiscretionary duty on the part of the
Licensing Board to delay full power authorization pending the
completion of remand proceedings or resolution of all pending
matters. Eublic Servicg_Cg. of New Hampshire (Seabrook
Station, Units 1 and 2), CL1-90-3, 31 NRC 219, 229-231 (1990).

A Board may express its preliminary concerns based on its
review of early results from an applicant's intensive review
program which seeks to verify the design and construction
quality assurance of the facility. The Board's expression of
its concerns during an early stage of the program may enable
the applicant to modify its program in order to address more
effectively the Board's concerns and questions. Texas
41111 Lies Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-86-20, 23 NRC 844, 845 (1986).

3.1.2.1 Scope of Jurisdiction of Licensing Board

A Licensing Board has only the jurisdiction and power which
the Commission delegates to it. Public Servise Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-316, 3 NRC 167 (1976); Quke Pqwet_Co (Catawba Nuclearm
Station, Units I and 2), ALAB-825, 22 NRC 785, 790 (1985);
Public Service Co. of indiana and Wabash Valley Power
A1sociation (Marble Hill Nuclear Generating Station, Units
1 and 2), LBP-86-37, 24 NRC 719, 725 (1986); LoIg_lsland
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Lightinglpa (Shoreham Nuclear Power Station, Unit 1), LBP-
88-7, 27 NRC 289, 291 (1988). EcLalsa Lansplidat.edldis.93
Co. of N.Y.: Power Authority of the Stattaf N.Y. (Indian
Point, Unit No. 2; indian Point, Unit No. 3), LBP-82-23,15
NRC 647, 649 (1982); Kerr-McGee Chemical CQrL. (West CFicago
Rare Earths Facility), LBP-89-35, 30 NRC 677, 680 (1989),
yrtled and reversed on other arounds, ALAB-944, 33 NRC 81
(1991). Nevertheless, it has the power in the first instance
to rule on the scope of its jurisdiction when it is chal-
lenged. Eansas Gas & Electric Co, (Wolf Creek Nuclear
Generating Station, Unit 1), ALA8-321, 3 NRC 293, 298 (1976),
af f'd, CL1-77-1, 5 NRC 1 (1977); Cincinnali_1ti_and_J1ctinig
Let (William H. Zimmer Nuclear Power Station, Unit 1), LDP- -

83-58,18 NRC 640, 646 (1983), E11109, Q910 Power Co. (Perkins
Nuclear Station, Units 1, 2 and 3), ALAB-591, 11 NRC 741, 742
(1980); Kerr-McGee Chemical Corp.1 (Kross Creek Decontamina-
tion), ALAB-867, 25 NRC 900, 905 (1987); hblic Service Co. of
[(cw Hampshire (Seabrook Station, Units 1 and 2), LBP 39-4, 29
NRC 62, 67 (1989), aff'd on other aroundi, ALAB-918, 29 NRC
473 (1989), remanded on other arounds, (La11.gthtat_ts v. NR1,
924 F.2d 311 (D.C. Cir. 1991), Appeal di1 missed as moot, ALAB-
946, 33 NRC 245 (1991). Once a board determines it has
jurisdiction, it is entitled to proceed directly to the
merits. LimmpI, typ_ta,18 NRC at 646, gjifng Dubf Power Co.1

O (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-597, 11 NRC
870, 873 (1980).

The effect of a Policy Statement of the Commission that
deprives a Board of jurisdiction, is to prohibit that Board
ircm inquiring into the procedural regularity of the policy
statement. Clgyvpland Electric 111uminatina Co. (Perry Nuclear -

Power Plant, Units 1 and 2), LBP-82-69, 16 NRC 751 (1982). -

After the issuance of a Licensing Board's initial deci-
sion on a particular issue, exclusive jurisdiction over
the issue lies with the Appeal Board. Section 2.717(a) of
the Rules of Practice is reconcilable wit?, 2.718(j) in that
the identity of the presiding officer with exclusive jurisdic-
tion over a particular issue changes as the proceeding moves
up the appellate ladder. The parties should not be able to
bestow jurisdiction on a presiding officer by selecting the
tribunal for the relief sought by a motion. Metropolitan

Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
LBP-82-86, 16 NRC 1190, 1191. 1193 (1982).

Absent special circumstances, a Licensing Board may consider
ab initio whether it has power to grant relief that has been
specifically sought of it. Every tribunal possesses inherent
rights and duties to determine in the first instance its own
jurisdiction. Duke Power Co. (Perkins Nuclear Station, Units

.

1, 2 and 3), ALAB-591, 11 NRC 741, 742 (1980).
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A Licensing Board's jurisdiction is defined by the Commis-
sion's notice of hearing. (Qmagnmalt h.ldjsprtlpmpany (Zion
Station, Units 1 and 2), ALAB-616, 12 NRC 419, 426 (1980);
NEthern Indiana PubliLStrylCt_1qmpany (Bailly Generating
Station, Nuclear 1), ALAB-619, 12 NRC 558, 565 (1980); l

Cinninna11_QaLand_Llqclti.c_Lomp3n.y (Wi11iam H. Zimmer 1

Nuclear Station), LBP-79-24, 10 NRC 226, 298 (1979); Quke |

Egwgr Cat (Catawba Nuclear Station, Units 1 and 2), ALAB-825,
22 NRC 785, 790 (1985). Ses Alfred _J. Mor6 Mis (Senior
Operator License for Beaver Valley Power Station, Unit 1),
LBP-87-23, 26 NRC 81, 84 (1987); Etneral PMlic_V111111u
lhtclur Corp (Three Mile Island Nuclear Station, Unit 1),
ALAB-881, 26 NRC 465, 476 (1987); [1prida Power and Licht _(q1
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
89-15, 29 NRC 493, 504, 506 (1989); Lono it]And_lighthglh
(Shoreham Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15,
20-21 (1991).

A Licensing Board generally can neither enlarge nor contract
the jur 'iction conferrrd by the Commission. Ryke Power C02
(Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC
785, 790 (1985), citing, Lon_1umers Egwer Cqi (Midland Plant,
Units 1 and 2), ALAB-235, 8 AEC 645, 647 (1974); Jhree Mile
Island, typ.ta, 26 NRC at 476; Eh.jhdflpMa_Elg.cf ric Ch
(Limerick Generating Station, Units 1 and 2), LUP-89-19, 30
NRC 55, 58, 59-60 (1989).

Where the Commis-ion's notice of hearing is general and only
refers to the application for an operating license, a
Licensing Board has jurisdiction to consider all matters
contained in the application, regardless of whether the
matters were specifically listed in the notice of hearing.
Lalawba, sunra, 22 NRC at 791-92 (application for an operating
license contained proposal for spent fuel storage).

A reconstituted Licensing Board is legally competent to rule
on all matters within its jurisdiction, including a party's
objections to any orders issued by the original Licensing
Board prior to the reconstitution of the Board. Lono Island
Liahting_CL (Shoreham Nuclear Power Station, Unit 1), LBP-
86-38A, 24 NRC 819, 821 (1986).

A Licensing Board does not have the jurisdiction to refer NRC
examination cheaters for criminal prosecution, nor does it
have authority over formulation of generic Staff procedures
for administering NRC examinations. Metrop111Lan_fdison CA
(Three Mile Island Nuclear Station, Unit 1), LBP-82-56, 16 NRC
281, 302, 372 (1982).

The NRC's regulations do not contain provisions conferring
jurisdiction on Licensing Boards to impose fines tua spqnlg.
The powers granted to a Licensing Board by 10 CFR b 2.718 to
conduct a fair and impartial hearing according to law, to take
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appropriate action to avoid delay, and to maintain order do
not include the power to impose a civil penalty. 10 CFR
s 2.205(a) confers the authority to institute a civil penalty
proceeding only upon the NRC's Director of Nuclear Reactor
Regulation, the Director of Nuclear Material Safety and
Safeguards, and the Director, Office of Inspection and
Enforcement. A Licensing Board becomes involved in a civil
penalty proceeding only if the person charged with a violation
requests a hearing. Metropolitan Edison CL (Three Mile
Island Nuclear Station, Unit No. 1), CL1-82-31, 16 NRC 1236,
1238 (1982); ste 10 CFR 5 2.205(f).

In a previously uncontested operating license proceeding, a
Licensing Board has the jurisdiction to entertain a late-filed

_

petition to intervene and to decide the issues raised by it
until the Commission exercises its authority to license full
power operation. The Board's jurisdiction does not terminate
until the time the Commission issues a final decision or the
time expires for Commission certification of record.
tii s si s sippi Pp_wer and light Co. (Grand Gulf Nuclear Station,
Units 1 and 2), LBP-82-92, 16 NRC 1376, 1380-1381 (1982).

The five notices and orders by which authority may be dele-
gated to a Licensing Board include an order to initiate

n enforcement action (10 CFR 5 2.202); an order calling for a

(v) hearing on imposition of civil penalties (10 CFR 5 2.205(e));
a notice of hearing on an application for which a hearing
must be provided (10 CFR 6 2.104); a notice of opportunity
for a hearing on an application not covered by 10 CFR 5 2.104
(10 CFR S 2.105); and notice of opportunity for a hearing on
antitrust matters (10 CFR 5 2.102(d)(3)).

Where certain issues sought to be raised by an intervenor are
~

not fairly within the scope of the issues for the proceeding
as set forth in the Commission's notice of hearing, such
additional issues are beyond the jurisdiction of the Licensing
Board to decide, t)nLgn_ Ele _qAric Ch (Callaway Plant, Units 1 ,

& 2), LBP-78-31, 8 NRC 366, 370-371 (1978); Dyke Power 002
(Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC
785, 790-91 (1985).

A Licensing Board which has been authorized to consider only
the question of whether fundamental flaws were revealed by an
exercise of an applicant's emergency plan does not also have
the authority to retain jurisdiction to determine whether the
flaws have been corrected. Lonq_lsland liqhtingl h (Shoreham
Nuclear Power Station, Unit 1), LBP-88-7, 27 NRC 289, 291
(1988).

A Licensing Board which has been granted jurisdiction to
(~T preside over an operating license proceeding does not have

') jurisdiction to consider issues which may be raised by(
potential applications for operating license amendments.

APRIL 1992 HEARINGS 7
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(MERQEwt01l!Lidh01LCL (Braidwcod Nuciear Power Station,
Units 1 and 2), LBP-87-19, 25 NRC 950, 951 (1987), r1COE
.sM prAlion denh d, LBP-87-22, 26 NRC 41 (1987), hgDLyatated
3.Lingd, ALAB-874, 26 NRC 156 (1987) .

A Licensing Board's power in a license amendment proceeding is
limited by the scope of the proceeding. Thus, in considering
an amendment to transfer part ownership of a facility, a
Licensing Board held that questions concerning the legality of
transferring some ownership interest in advance of Commission
action on the amendment was outside its jurisdiction and
should be pursued under the provisions of 10 CFR Part 2
Subpart B (dealing with enforcement) instead. D01r0_i.LLdhtB
Company (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-il,

-

7 NRC 381, 386 (1978).

In a license amendment proceeding, a Licensing Board has only
limited jurisdiction. The ard may admit a party's issues
for hearing only insofar as those issues are within the scope
of matters outlined in the Commission's notice of hearing on
the licensing action. Whtonsin Elelttic_Egwerr_[L (Point
Beach Nuclear Plant, Units 1 and 2), ALAB-739,18 NRC 335, 330
(1983), titin _g, Eartland Gentr31_[lectriclh (Trojan Nuclear

_

Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979) and Eyblic Stry1Le
Co. of Indji_am (Marble 11111 Nuclear Generating Station, Units
1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). A Licensing
Board only has jurisdiction over those matters which are *

within the scope of the amendment application. hrmont Yankeam
Mch ar Power Cor t (Vermont Yankee Nuclear Power Station),
LBP-88-19, 28 NRC 145, 152-53 (1988).

The Commission's delegation of authority to a Licensing Board [
to conduct any necessary proceedings pursuant to 10 CfR Part
2, Subpart G includes the authority to permit an applicant for
a license amendment to f ile contentions in a hearing requested
by other parties even though the applicant may have waived its
own right to a hearing. There are no specific regulations
which govern the filing of contentions by an applicant.
However, since an applicant is a party to a proceeding, it
shculd have the same rights as other parties to the proceed-
ing, which include the right to submit contentions. 10 CFR
5 2.714, and the right to file late contentions under certain
conditions, 10 CFR 5 2.714(a). Kerr-McGee ChemicaLC.o_IL
(West Chicago Rare Earths facility), LBP-84-42, 20 NRC 1296,
1305-1307 (1984).

A hearing is not mandatory on an operating license, but where
a Board is convened it may look at all serious matters it
deems merit further exploration. Pacifir Gas &_Lled tiL (ou
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-580, 11
NRC 227, 229-31 (1980). Where a Licensing Board has jurisdic- -

tion to consider an issue, a party to a proceeding before that
Board must first seek relief from the Board; if the Licensing

APRIL 1992 lifARINGS 8
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Board is clearly without jurisdiction, there is no need to
present the matter to it for decision. Eac_ific Gas and
(lestric 021 (Diablo Canyon Nuclear Power Plant, Units 1 and
'), CL1-81-6, 13 NRC 443, 446 (1981), cithg, [Ar_olina Power
and Licht Co (Shearon Harris Nuclear Power Plant, Units 1, 2,m
3 and 4), CL1-79-5, 9 NRC 607 (1979).

A Licensing Board for an operating license proceeding is
limited to resolving matters that are raised therein as
legitimate contentions by the parties or by the Board nLa
monte. 10 CFR 5 2.760a; [gnutmers Pgwer C92 (Midland Plant,
Units 1 & 2), ALAB-674, 15 NRC 1101, 1102-03 (1982), cjling,
C103olidaltd d di10R_ft of N.Y (Indian Point. Units 1, 2, & _1

3), ALAB-319, 3 NRC 188, 190 (1976); Lang Island Liahtina [92
(Shoreham Nuclear Power Station, Unit 1), LBP-82-Il5, 16 NRC
1923, 1933 (1982), s i t i ng , 10 C F R 6 2. 70a ; Uni on Elec.tric.192
(Callaway Plant, Unit 1), ALAB-750, 18 NRC 1205, 1216 (1983);
Carolina Pqwer and liaht Co and North t gplina Ea11ttem
Municipal Powgr Acent.y (Shearon Harris Nuclear Power Plant),
ALAB-852, 24 NRC 532, 545 (1986); Qair.ylarld__P_qwer__[pape ra tac
(Lacrosse Boiling Water Reactor), LBP-88-15, 27 NRC 576, 579
(1988). Specifically, the Board's jurisdiction is limited to
a determination of findings of fact and conclusions of law on
matters put into controversy by the parties to the proceeding
or found by the Board to involve a serious safety, environ-

( mental or common defense and security question. /Lri zong
\ Public Stryice Co. (Palo Verde Nuclear Generating Station,

Units 1, 2 and 3), LBP-82-117A, 16 NRC 1964, 1969-70 (1982);
Philaddphia Electric Co1 (Limerick Generating Station, Units
1 and 2), ALAB-830, 23 NRC 59, 60 & n.1 (1986), vacatin_g, LBP-
86-3, 23 NRC 69 (1986).

~

There is no automatic right to adjudicatory resolution of
environmental or safety questions associated with an operating
license application. See Chcinnati Gas and Electric Co.
(William H. Zimmer Nuclear Power M ation), ALAB-305, 3 NRC 8,
9 (1976). The Commission's regulations limit operating
license proceedings to " matters in controversy among the
parties" or matters rairad on a Licensing Board's own
initiative SJtad ppnte. 10 CFR $$ 2.104(c), 2.760a. Hgu1120
Lhhting and Powgdp_,. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985).

The Licensing Board may 'isert jurisdiction over Part 70
material licensing issue; raised in conjunction with an
ongoing Part 50 licensing proceeding where the Part 70
materials license is integral to the project undergoing
licensing consideration. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-84-16, 19 NRC 857,
862-65 (1984), aff'd, ALAB-765, 19 NRC 645, 650 51 (1984),

A citing, Pacific Gas and Electric Ct. (Diablo Canyon Nuclear
Power Plant, Vait Nos.1 and 2), CL1-76-1, 3 NRC 73, 74
(1976).

i.
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A Licensing Board must carry out the instructions of the
Appeal Board as long as those instructions are not counter-
manded by the Commission. Licensing Boards have no authority
to pass judgment on the soundness of the rulings and instruc-
tions of a reviewing appellate tribunal. kuth Caroling
flectritaRdJnLCA (Virgil C. Summer Nuclear Station, Unit
1), ALAB-663, 14 NRC 1140, 1150 (1981). En Eublic_ Service
Co. of New Hamnhire (Seabrook Station, Units 1 and 2), LBP-
88-6, 27 NRC 245, 251-52 (1988), af f'd on other arouridi, AL AB-
892, 27 NRC 485 (1988).

When the Appeal Board remands an issue to the Licensing
Board, the pendency of an appeal to the Commission from that

-

crder does not stay the effect of the order. Consumers Powet
[o (Big Rock Point Plant), LBP-83-62,18 NRC 708, 709 (1983).a

If a Licensing Board believes that circumstances warrant
reopening the record for receipt of additional evidence, it
has discretion to take that course of action. Where the Board
was faced with an insufficient record for summary disposition,
and knew of a document which had not been introduced into
evidence which would support summary disposition, it was not
improper to request submission of the document in support of a
motion for summary disposition. Clevelan_illectric Llluminat-
ina Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443,
6 NRC 741, 752 (1977).

A Licensing Board is empowered to reopen a proceeding at
least until the issuance of its initial decision, but no
later than either the filing of an appeal or the expiration
of the period during which the Commission or an Appeal Board
can exercise its right to review the record. Sgt 10 CFR ~

SS 2.717(a), 2.760(a), 2.718(j); Metropolitap_ Edison Co.
-

(Three Mile Island Nuclear Station, Unit 1), ALAB-699, 16 NRC
1324, 1326, 1327 (1982); Cincinnati GA and Electric Co. (Wm.
H, Zimmer Nuclear Power Station, Unit 1), LBP-83-12, 17 NRC
466, 467 (1983); Philadelphia Electric Co (Limerick Generat-
ing Station, Units 1 and 2), LBP-83-25, 17 NRC 681, 683
(1983); Cincinnati Gas and Elettric Co (William H. Zimmerm
Nuclear Power Station, Unit 1), LBP-8;-58, 18 NRC 640, 646
(1983), ritina, Three Mile Island, supra, 16 NRC at 1324.
Until an appeal to an initial decision has been filed,
jurisdiction to rule on a motion to reopen lies with the
Licensing Board. Philadelphia Ekstrido (Limerick
Generating Station, Units 1 and 2), ALAB-726, 17 NRC 755, 757
(1983); Cincinnati Gas and Electric Co. (William H. Zimmer
Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640, 646
(1983). Where no appeal to an initial decision has been filed
within the time allowed and the Appeal Board has neither
completed its Lua sponte review nor extended the time for
doing so, jurisdiction to rule on a motion to reopen lies with
the Licensing Board. Limerick;, supra,17 NRC at 757.

JANUARY 1992 liEARINGS 10
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6 3.1.2.2
O A 10 CFR P,.et 70 materials license is an " order" which under

10 CFR 5 2.717(b) may be " modified" by a Licensing Board
delegated authority to consider a 10 CFR Part 50 operating
license. CincinnalL(Lu_andllettric_Camparty (William H.
limmer Nuclear Station), LBP-79-24, 10 NRC 226, 228 (1979).

A Licensing Board has jurisdiction to review an order of the
Director of Nuclear Reactor Regulation which relates to a
matter which could be admitted as a late-filed contention in a
pending proceeding. The order does not have to be related to
a currently admitted contention in the proceeding, ytt_m2rit
lankee Nucle 3r Pontlgtp2 (Vermont Yankee Nuclear Power
Station), LBP-88-19, 28 NRC 145, 150-52 (1988), citing, 10 CFR -

9 2.717(b).

Licensing Boards lack authority to consider a motion for an
Order to Show Cause pursuant to 10 CFR 65 2.202 and 2.206.
EMElo Rico Electric Power Authority (North Coast Nuclear
Plant, Unit 1), LBP-80-15, 11 NRC 765, 767 (1980).

Licensing Boards also lack authority to consider claims for
damages. EV1r_t9_RicolttiLif Power Aut.hgrity (North Coast
Nuclear Plant, Unit 1), LBP-80-15, 11 NRC 765, 767 (1980).

Jurisdiction to rule on a motion to reopen filed after ans

appeal has been taken, rests with the Appeal Board rather
' than the Licensing Board. tielrqp211 tan WJ.jin!1.Jh (Three

Mile Island Nuclear Station, Unit ho 1), ALAB-699, 16 NRC
1324, 1327 (1982),

in NRC proceedings in which a hearing is not mandatory but
depends on the filing of a successful intervention petition, -

an " intervention" Licensing Board has authority only to pass
upon intervention petitions. If a petition is granted, thus
giving rise to a full hearing, a second Licensing Board, which
may or may not be composed of the same members as the first
Board, is established to conduct the hearing. Wisconsin
Electric Power lsr n n_y (Point Beach Nuclear Plant, Units 1
& 2), LBP-78-23, 8 NRC 71, 73 (1978); Commonwealth Edison Co.
(Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364, 366
(1981). Thus, an " intervention" hearing board established
solely for the purpose of passing on petitions to intervene
does not have the additional authority to proceed beyond that
assignment and to entertain filings going to the merits of
matters in controversy between the petitioners and the
applicant. Pacific Gas & Elect.ric Ch (Stanislaus Nuclear
Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977);
Arizona Public Strylcp_Cq (Palo Verde Nuclear Generating-

Station, Units 1, 2 and 3), LBP-91-18, 33 NRC 394, 395-96
(1991). An "interventica" board cannot, for example, rule on

C' motions for summary disposition. Stanislaus, 5 NRC at 1177-
( 1178.

APRIL 1992 HEARINGS 15
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A Licensing Board may entertain a request for declaratory
relief. Ka_qs31_Q1_)]l ec tric_(g2 (Wolf Creek Nuclear
Generating Station), ALAB-32), 3 NRC 293, 298 (1976), AU'd,
CL1-77-1, 5 NRC 1 (1977). This power stems from the fact that
the Commission itself may grant declaratory relief under the
APA, 5 U.S.C. S 554(e), and delegate that power to pres' Jing
officers. 5 U.S.C. S 556(c)(9). Kan19LQas_LLlect ric Co.
(Wolf Creek Nuclear Generating Station), CL1-77-1, 5 NRC 1
(1977). In this vein, Licensing Boards have the authority to
issue declaratory orders to terminate a controversy or remove
uncertainty, Wa_shjing190 Pyblic_P_gwcr_SuppjLS1$1m (WPPSS
Nuclear Projects 3 & 5), LBP-77-15, 5 NRC 643 (1977). A
Licensing Board has utilized the following test to determine
whether a genuine controversy exists sufficient to support the
issuance of a declaratory order: (1) the challenged action
was in its duration too short to be fully litigated prior to
its cessation or expiration; and (2) there is a reasonable
expectation that the same complaining party would be subject
to the same action again. MyAnr.e_d_Mi al SY$hms (Onel
f actory Row, Geneva, Ohio 44041), LBP-89-ll, 29 NRC 306, 314-
16 (1989), sit _irg, S[_C._ya_Slgja, 436 U.S. 103, 109 (1978),
nuotina, Weinslein v. Bradford, 423 U.S. 147, 149 (1975) (per
curiam).

A Licensing Board established for an operating license pro-
ceeding has authority to consider materials license questions
where matters regarding a materials license bear on issues in
the operating license application. Cincinnati Gas and
flettric Co. (William H. Zimmer Nuclear Station), LBP-79-24,
10 NRC 226, 228 (1979).

If a Licensing Board determines that a participation agreement
prohibiting the flow of electricity in interstate commerce is
":ensistent with the antitrust laws, the Board may impose
1-cense conditiens despite a Federal court injunction pro-
hibiting participnt from violating the agreement. Bgyitan
Lichtina and Power Co_. (South Texas Project, Units 1 and 2),
LBP-79-27, 10 NRC 563, 577 (1979).

The power to grant an exemption from the regulations has not
been delegated to Licensing Boards and such Boards, therefore,
lack the authority to grant exemptions. Southern Californi_a
Edison Co. (San Onofre Nuclear Generating Station, Units 2 &
3), LBP-77-35, 5 NRC 1290, 1291 (1977).

3.1.2.3 Authority of Licensing Board to Raise Sg Soonis issues

i A Licensing Board has the power to raisa sua s0.93.t3 any
| significant environmental or safety issue in operating
| license hearings, although this power should be used sparingly
I in OL cases. 10 CFR S 2.760a; Consolidated Edison Co d

N.Y.. Inc. (Indian Point Nuclear Plant, Units 1, 2 & 3),
ALAB-319, 3 NRC 188, 190 (1976); Houston Lightino and Power
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[L. (South Texas Project, Units 1 and 2), LBP-85-8, 21 NRC
516, 519 (1985). The Board's independent responsibilities
unuer NEPA may require it to raise environmental issues not
raised by a party. Tennessee Vjtlley Autharlh (Hartsville
Nuclear Plant, Units lA, 2A, IB & 20), ALAB-380, 5 NRC 572
(1977).

The Board has the prerogative, under the regulations, to
consider raising serious issues na soonte and the responsi-
bility of reviewing materials filed before it to determine
whether the parties have brought such an issue before. This
is particularly necessary when an issue is excluded from the
proceeding because it has not been properly raised rather than
because it has been rejected on its merits. Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-82-79, 16 NRC 1116, 1119 (1982).

Pursuant to 10 CFR 6 2.760a and the Commission's Memorandum
dated June 30, 1981, a Licensing Board may raise a safety
issue sua soonis when sufficient evidence of a serious safety
matter has been presented that would prompt reasonable minds
to inquire further. Very specific findings are not required
since they could cause prejudgment problems. The Board need
only give its reasons for raising the problem. Southern
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), LBP-81-36, 14 NRC 691, 697 (1981).

The regulations limiting the Board's authority to raise na
sponte issues restrict its right to consider safety, environ-
mental or defense matters not raised by parties but do not
restrict its responsibility to oversee the fairness and

-

efficiency of proceedings and to raise important procedural
questions on its own motion. Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), LBP-82-24A, 15 NRC
661, 664 (1982).

Because Boards may raise important safety and environmental
issues sua sponta, they should review even untimely conten-
tions to determine that they oo not raise important issues
that should be considered na_1M01q. Consumers Power Co.
(Big Rock Point Plant), LBP-82-198,15 NRC 627, 631-32 (1982).

A Licensing Board's inherent power to shape the course of a
proceeding should not be confused with its limited authority

_. under 10 CFR S 2.760a to shape the issues of the proceeding.
The latter is not a substitute for or a meant to accomplish
the former.-- Sp_sagnLe authorilv is not a case management
tool. Accor.lingly, the apptr M need to expedite a procedure
or monitor the Staff's progress in identifying and/or evaluat-
ing potentiel saf at/ or er vironmental issues are not factors
that authortze a eard to exercise its gua_sponte authority.
Texas Utilitig.s 6Eacri nr21J L (Comanche Peak Steam Electric-

Station, Units 1 anj 2|, CLI-81-36, 14 NRC 1111, 1113 (1981).
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The incompleteness of Staff review of an issue is not in it-
self sufficient to satisfy the standard for Sua snonta review.
liQuilon liqh11nqJnd lpwgr_lp2 (South lexas Project, Units 1
and 2), LBP-65-8, 21 NRC 516, 519 (1985), citing,
(nmapIhe Peak, inpn , 14 NRC at 1114. However, a Board
may take into account the pendency and likely efficacy
of HRC 5taff non-adjudicatory review in determining
whether or not to invoke its ly4_1ppnte review authority.
Equth Texti, igpn, 21 NRC at 519-523, giung, (Jaclantu
gas and Electric Cat (William H. Zimmer Nuclear Power
Station, Unit No. 1), CL1-82-20, 16 NRC 109 (1982),
reconsideration denied, CLI-83-4, 17 NRC 75 (1983), and
Cleveland Electric lilumiqittiDalb (Perry Nuclear Powet

_

Plant, Units 1 and 2), tBP-83-75, 18 NRC 1254 (1983).

A Board decision to review a proposal concerning the withhold-
ing of a portion of the record from the pt iic is an appro-N

priate exercise of Board authority and is not subject to the
ina sponte limitation on Board authority. Wisspni nlltc.iriqi
Power Co. (Point Beach Nuclear Plant, Units 1 and 2), LBP-
82-5A, 15 NRC 216 (1982) and LBP-82-12, 15 NRC 354 (1982).
Because exercise of this authority does not give rise to a tua
inanig issue, notification of the Commission is not required.

The Board's authority to consider substantive issues is
limited by the iga _Innnig rule, but the same limitation does
not apply to its consideration of procedural matters. such as
confidentiality issues arising under 10 CFR s 2.790. While it
would not always be appropriate for the Board to tame up pro-
prietary matters on its own, where the Board finds the Staff's
revied unsatisf actory, iga _gpontf review of those matters may
be necessary. W111snsin Electtjc Powpr Cq (Point Beach Nu-

_

clear Plant, Units ! and 2), LBP-82-6,15 NRC 281, 288 (1982).

A Board may raise a procedural question, such as whether a
portion of its record should be treated as proprietary or re-
leased to the public, regardless of whether the full scope of
the question has been raised by a party. Point BtAth, inpra.

Information that will help the Board decide whether to raise
a tu.a sconte issue should be made available to the Board.
Cleveland Electric illuminating _Cn2 (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-9, 15 NRC 339, 340 (1982).

Board inquiries re'ated to admitted contentions do not create
Sua socnte matters requiring notification of the Commission.
That the Board c,ives advance notification to a party that
related questions may be asked does not convert those ques-
tions into int sponte issues requiring notification of the
Commission. Nor is notification required when a Board has
already completed action on a procedural matter and no further
obligation Ses been imposed on a party. The sua spanig rule
is intended to preclude major, substantive inquiries not
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related to subject matter already before the Board, not minor,
procedural matters. WJ1(onsin Electric Power Co. (Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-12, 15 NRC 354,
356 (1982).

NRC regulations give an adjudicatory board the discretion
to raise on its own motion sny serious safety or environ-
mental matter. See 10 CFR li 2.760a, 2.785(b)(2). This
discretionary authority necessarily places on the board
the burden of scrutinizing the record of an operating
license proceeding to satisfy itself that no such matters
exist. Pacific Gas and Electric C h (Diablo Canvcn Nuclear
Pcwer Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 _

(1983), review danied, CLI-83-32, 18 NRC 1309 (1983). kg
Northern _ States Power _Co.. (Monticello Nuclear Generating
Plant, Unit 1), ALAB-611, 12 NRC 301, 309 (1980). An
adjudicatory board's decision to exercise its sua sconte
authority must be based on evidence contained in the record.
A board may not engage in discovery in an attempt to obtain
information upon which to establish the existence of a serious
safety or environmental issue. LMLbista Power and Licht CL
(Waterford Steam Electric Station, Unit 3), CL1-86-1, 23 NRC
1, 7 (1985).

A Licensing Bo6rd may, under 10 CfR 5 2.760a, raise and (decide, sua sponte, a serious safety, environmental, or
\common defense and security matter, should it determine such a

serious issue exists. The limitations imposed by regulation
on a Board's review of a matter not in contest (and therefore
not subject to the more intense scrutiny afforded by the
adversarial process) do not override a Board's authority to
invoke 10 CFR S 2.760a. The Commission may, however, on a
case-by-case basis relieve the Boards of any obligation to

.

pursue uncontested issues. Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1112 and n.58 (1983), citina, Virainta Electric and
Power Co. (North Anna Nuclear Power Station, Units I and 2),
ALAB-491, 8 HRC 245, 248 n.7 (1978).

A Licensing Board has ruled that exercise of its sua sconte
authority to examine certain serious issues is not dependent
on either (1) the presence of any party to raise or pursue
those issues in the proceeding, or (2) the particular stage of
the proceeding. Thus, the Licensing Board determined that it

- could properly retain-jurisdiction over an intervenor's-

admissible contentions even though the intervenor had been
dismissed from the proceeding prior to the issuance of a
notice of hearing. Florida Power and Licht Co. (Turkey Point

-Nuclear Generating Plant, Units 3 and 4), LBP-90-32, 32 NRC
181, 185-86 (1990).
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3.1.2.4 Expedited Proceedings; Ilming of Rulings

Licensitg Boards have broad discretion regarding the appro-
priate time for ruling on petitions snd motions filed with
them. Absent clear prejudice to the petitioner from a
Licensing Board's deferral of a decision on a pending motion,
an Appeal Board is const rained f rom t aking any action since
the standard of review of a licensing Board's deferral of
action is whether such deferral is a clear abuse of discre-
tion. Ret rp1L EMsonj.orpany (Greenwood Energy Center, Unit s
2 & 3), AlAB-376, 5 NRC 426 (1977).

A Licensing Board has authority under 10 CFR 5 2.711(a) to
extend or lessen the times provided in the Rules for taking
any action, llouil.on.l ighting & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13
(1980).

As a general matter, when expedition is necessary, the
Commission's Rules of Practice are suf ficiently flexible
to permit it by ordering such steps as shortening, even
drastically in some circumstances, the various time limits
for the party's filings and limiting the time for, and
type of, discovery. Wisconsinflectric Power Co (Pointt'

Beach Nuclear Plant, Unit 1), A1AB-696, 16 NRC 1245, 1263
(1982), citing, 10 CFR b 2.711; 5.tatement of policy _on
Londuct of licen dng Proceedjn n , LL1-81-8, 13 NRC 452
(1981); Philadllphialhttrjc Co. (Limerick Generating
Station, Units 1 and 2), AtAB-845, 24 NRC 220, 251 (1986).

Procedures for expediting a proceeding, however, should
not depart substritially from those set forth in the Rules
of Practice, ano steps to expedite a case are appropriate
only upon a party's good cause showing that expedition is
essential. P int Beach, su ga, 16 NRC at 1263, citing, 10J
CFR s 2.711.

Under extraordinary circumstances, it is appropriate for the
Licensing Board to address questions to an applicant even
before formal action has been completed concerning admission
of an intervenor into a license amendment proceeding. These
questions need not be considered sua_sponte issues requiring
ratification of the Commission. lhe Board may also authorize
a variety of special filings in order to expedite a proceeding
and may even grant petitioners the right to utilize discovery
even before they are admitted as parties. However, special
sensitivity must be shown to intervenor's procedural rights
when the cause for haste in a proceeding was a voluntary
decision by the applicant concerning both the timing and
content of its request for a license amendment. Wisconsin
ElecJric Power _Ctb (Point Beach Nuclear Plant, Units 1 and 2),
LBP-81-39, 14 NRC 819, 821, 824 (1981); LBP-81-55, 14 NRC 1017
(1981).
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(
'\ Under exceptional circumstances, Board questions may precede

discover)-by the parties. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Units 1 and 2), LBP-81-44, 14 NRC 850,
851 (1981).

When time pressures cause special difficulties for inter-
venorr, discovery against intervonors may be rtitricted in
order 1 prevent interference with their preparation for a
hearing. A presiding officer has discretionary power to
authorize specially tailored proceedings in the interest of
expedition. Wisconsin Electric Power Co (Puint Beachm

Nuclear Plant, Units 1 and 2), LBP-81-46, 14 NRC 862, 863
(1981).

When quick action is required on a license amendment, it is
appropriate t0 interpret petitioner's safety concerns broadly
and to admit a single broad contention that will permit wide-
ranging discovery within the limited time without the need to
decide repeated motions for late filing of new contentions.
But the contentions must still relate to the license amendment
which is requested. Petitioner may not challenga the safety
of activities already permitted under the licea e Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, ' ts 1 and 2),
LBP-81-45, 14 NRC 853, 860 (1981).

(* Though the Board may admit a single broad contention in
' the interest of expedition, its liberal policy towards

admissions may be rescinded when tne time pressure justi-
fying it is relieved. However, 4 sues already raised
under the liberal policy are not retroactively affected
by its rescission. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-19A, 15 NRC 623,
625 (1982).

In Consolidated Edison Co. of N.Y. (Indian Point, Unit No. 2);
Power Authority of the State of New York (Indian Point, Unit
No. 3), LBP-82-12A, 15 NRC 515 (1982), the intervention
petitioner filed a motion requesting permission to observe the
emergency planning exercise scheduled to be held two days
later for the Indian Point Facility. The Licensing Board
ruled that, although 10 CFR S 2.741 directs that a party first
seek discovery of this sort from another party and that only
after a 30-day opportunity to respond can the party apply to
the Board for relief, in this case, strict adherence to the
rule would not be required. Where, as here, the exigencies of
the case do not permit a 30-day response period, procedural
delicacy will not be allowed to frustrate the purpose of the
hearing - especially where no party is seriously disadvant-
aged by expediting the action. Indian Point, 15 NRC at 518.
Furthermore where the issue of adequacy of emergency planning

p. was clearly an issue -to be fully investigated and the
-y~ observations of the potential intervenors the next day woul

be useful to the Board in its deliberations, the Board woulo .
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deny licensee's request for stay and certification to the
Commission, since to grant these motions would render the
issue moot. O nsolidated Edison _Co. of N.Y. (Indian Point,
Unit No. 2); Egwer Authority of_the State of 4 1 (Indian
Point, Unit No. 3), LBP-82-128, 15 NRC 523, 525 (1982).

3.1.2.5 Licensing Board' Rel ationshi ? ' the NRC Staff-

A Licensing Board may not delegc ts obligation to decide
issues in controversy to the Staft. Gayygland Elertr_11
]lluminatina Co. (Perry Nuclear Power Plant, Units 1 & 2),
ALAB-298, 2 NRC 730, 737 (1975); Commonwealth (dison Co.
(Byron Nuclear Power Station, Units 1 and 2). LBP-84-2, 19 NRC
36, 210 (1984), (rev'd on other aroundi, ALAB-793, 20 NRC
1591, 1627 [1984]), citina, Perry, ;Lupra, 2 NRC at 737.

The rule against delegation applies even to issues a Licens-
ing Board raises on its own motion in an operating license
proceeding. Byron,19 PIA,19 NRL at 211, citina, Consolidated
Edis;n Co. of New York (Indian Point Nuclear Generating Unit
3), CL1-74-28, 8 AEC 7, 8-9 (1974). The rule against delega-
tion applies, in particular, to quality assurance issues.
Byron, suora,19 NRC at 212, citina, Lermont Yankee Nuclear
Power Coro. (Vermont Yankee Nuclear Power Station), ALAB-124,
6 AEC 358 (1973). However, where there is nothing remaining
to be adjudicated on a quality assurance issue, the adequacy
of a 100 percent reinspection of a contractor's work may be
delegated to the Staff te consider post-hearing. Byron,
supra, 19 NRC at 216-17.

On the other hand, with respect to emergency planning, the
Licensing Board will accept predictive findings and post-
hearing verification by Staff of the formulation and implemen-
tation of aspects of emergency plans. Byron, supra, 19 NRC at
212, 251-52, citing, Louisiana Power and liqht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076,
1103-04 (1983); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-89-32, 30 NRC 375, 569, 594
(1989), rev'd in part on other arounds and remanded, ALAB-
937, 32 NRC 135 (1990), aff'd in part and rev'd in cart on
other arounds, ALAB-941, 32 NRC 337 (1990), and aff'd, ALAB-
947, 33 NRC 299, 318, 346, 347, 348-349, 361-362 (1991).

In a construction permit proceeding, the Licensing Board has a
duty to assure that the NRC Staff's review was adequate even
as to matters which are uncontested. Gulf States Utilities
Co. (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
774 (1977). In this vein, a more recent case reiterating the
rule that a Licensing Board may not delegate its obligation to
decide significant issues to the NRC Staff is Public Service
Co. of Indiana. Inc. (Marble Hill Nuclear Generating Station,
Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978).
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;
A A Licensing Board does not have the power, under 10 CFR

S 2.718 or any other regulation, to direct the Staff in the
performance of its independent responsibilities. New Enaland
Power Co. (NEP, Units 1 & 2), LBP-78-9, 7 NRC 271, 279-80
(1978); MetroDolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1103, 1263 (1984), rev'd in
part on other arounds, CLI-85-2, 21 NRC 282 (1985). En
Rockwell loternational Coro. (Rocketdyne Division), ALAB-925,
30 NRC 709, 721-22 (1989), aff'd on other arounds, CLI-90-5,
31 NRC 337 (1990).

Whether a Board may modify an order or action of the Staff
depends on the relationship of the order to the subject matter
of a pending proceeding. If closely related, a Staff order
may not be issued, or is subject to a stay until resolution of
the contested issue. If far removed from the subject matter
of a pending proceeding, a Staff order should not be con-
sidered by the Board. Finally, there are matters which are
properly the subject of independent Staff action, but which
bear enough relationship to the subject matter of a pending
proceeding that review by the Licensing Board is also
appropriate. Nuclear Fuel Services Inc. and N.Y. State Enerav
Research and Development Authority (Western New York Nuclear
Service Center), LBP-82-36, 15 NRC 1075, 1082 (1982), citina,
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclearp) Station), LBP-79-24, 10 NRC 226, 229-230 (1979).

;v -
Issues relating to NRC Staff compliance with ard imple-
mentation of a Licensing Board order, rather than the order
itself, should be presented to the Licensing Board in the
first instance, rather than to the Appeal Board. Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-684, 16 NRC
162, 165 (1982).

The docketing and review activities of the Staff are not
under the supervision of the Licensing Board. Only in the
most unusual circumstances should a Licensing Board interfere
in the review activities of the Staff. Philadelphia Electric

[ompany (Fulton Generating Station, Units 1 and 2), LBP-79-23,
10 NRC 220, 223-24 (1979).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and Final Environmental
Statements (DES and FES). The studies and analyses which
result in these reports are made independently by the Staff,
and Licensing Boards have no rule or authority in their
preparation. The Board does not have any supervisory
authority over that part of the application review process
that has been entrusted to the Staff. Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 2 and 3),
LBP-83-36, 18 NRC 45, 48-49 (1983), citina, New Enaland PowerO Co. (NEP Units I and 2), LBP-78-9, 7 NRC 271 (1978). See
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Offshore Power Systems (Floating Nuclear Power Plants), ALAB-
489, 8 NRC 194, 206-07 (1978).

The decision whether to approve a plan for construction
during the period in which certain design engineering and
construction management, and possibly construction respon-
sibilities, are being transferred from one contractor to
another is initially within the province of the NRC Staff.
But because of the safety significance of the work to be
performed, and its clear bearing on whether, or on what terms,
a project should be licensed, and on the resolution of certain
existing contentions, consideration of the adequacy of, and
controls to be exercised by, the applicants and NRC Staff over

_

such wors falls well within the jurisdiction of the Licensing
Board. Houston Liahtina and Power C_o2 (South Texas Project,
Units 1 and 2), LBP-81-54, 14 NRC 918, 919-20 (1981).

Adjudicatory boards do not possess the authority to direct the
holding of hearings following the issuance of a construction
permit, nor have boards been delegated the authority to direct
the Staff in the performance of its administrative functions.
Adjudicatory boards concerned about the conduct of the Staff's
functions should bring the matter to the Comm % ion's atten-
tion or certify the matter to the Commission. As part of
its inherent supervisory authority, the Commission has the
authority to direct the Staff's performance of administrative
functions, even over matters in adjudication. Carolina Power
and Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2,
3 and 4), CLI-80-12, 11 NRC 514, 516-17 (1980). Ordinarily.
Licensing Boards should not decide whether a given action
significantly affects the environment without the record
support provided by the Staff's environmental review.

.

Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-636,
13 NRC 312, 330 (1981).

Where the Licensing Board finds that the Staff cannot de-
monstrate a reasonable cause for its delay in submitting
environmental statements, the Board may issue a ruling noting
the unjustified failure to meet a publication schedule and
then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, sua
sconte or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it
would certify the matter to the Commission. Offshore Power
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
207 (1978).

A Licensing Board should not call upon independent consultants
to supplement an adjudicatory record except in that most
extraordinary situation in which it is demonstrated that the
Board cannot otherwise reach an informed decision on the issue
involved. Part 2 of 10 CFR and Appendix A both give the Staff
a dominant role in assessing the radiological health and
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safety aspects of facilities involved in licensing proceed-
ings. Before an adjudicatory board resorts to outside experts
of their own, they should give the NRC Staff every opportunity
to explain, correct and supplement its testimony. . South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146, 1156 (1981),
rfview declined, CL1-82-10, 15 NRC 1377 (1982).

Applying the criteria of Summer, lum.g, 14 NRC at 1156, 1163,
a Licensing Board determined that it had the authority to call
an expert witness to focus on matters the Staff had apparently
ignored in a motion for summary disposition of a health
effects contention. Carolina Power & Licht Co. and North
Carolina Eastern M_ynjqjif al Power Agency (Shearon Harris
Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRC 432, 442-43
(1984), reconsid. on other arounds, LBP-84-15, 19 NRC 837, 838
(1984).

After an order authorizing t b issuance of a construction
permit has become final agency action, and prior to the
commencement of-any adjudicatory proceeding on any operating
license application, the exclusive regulatory power with
regard to the facility lies with the Staff. liouston Liahtina
& Powar Co. (South Texas Project, Units 1 & 2), ALAB-381, 5
NRC 582 (1977). Under such circumstances, an adjudicatory
board has no authority with regard to the facility or the
Staff's regulation of it. In the same vein, after a full-
term, full power operating license has been issued and the
order authorizing it has become final agency action, no
further jurisdiction over the license lies with any adjudica-
tory board. Portland General Electric Co. (Trojan Nuclear
Plant), ALAB-451, 6 NRC 889, 891 n.3 (1977); Duauesne Liaht
Co. (Beaver Valley Power Station, Unit 1), ALAB-408, 5 NRC
1383, 1386 (1977); Detroit Edison Co. (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-
470, 7 NRC 473 (1978).

For a Licensing Board to accept unsupported NRC Staff
statements-would be to abrogate its ultimate responsibility
and would be substituting the Staff's-judgment for its own.
On ultimate issues of fact, the Board must see the evidence
from which to reach its own independent conclusions.
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units - 1 and 2), LBP-82-Il4,16 NRC 1909,1916 (1982).

Should a Staff review demonstrate the need for corrective
action, the decision on the adequacy of such a corrective

-action is.one that the Licensing Board may not delegate.
Case law suggests that even in cases where a Board resolves an
issue in an applicant's favor leaving the Staff to perform
what is believed to be a confirmatory review, the Staff should
inform the Board should it discover that corrective action is
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warranted. Lono Island Lichltrtg_[L (Shoreham Nuclear Power -

Station, Unit 1), LBP-83-57, 18 NRC 445, 520 n.21 (1983).

3.1.2.6 Licensing Board's Relationship with Other Agencies

lhe requirements of State law are for State bodies to de-
termine, and are beyond the jurisdiction of NRC adjudicatory
bodies. Northern States Power lqmpm y (Tyrone Energy Park,

_

Unit 1), ALAB-464, 7 NRC 372, 375 (1978), citina, Cleveland
Electric Illyminatina Co. (Perry Nuclear Plant, Units 1 & 2),
ALAB-443, 6 NRC 741, 748 (1977). In this case, the Wisconsin
Public Service Commission decided that some of the applicants
were " foreign corporations" and could not construct the

_

Tyrone facility. Although the Appeal Goard would not question '

the State's ruling, it remanded the case to reconsider
financial and technical qualifications in light of the changes
in legal relationships of the co-applicants that resulted from
the State determination. See also 1 mg Island Lichting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC
644, 899 (1985).

In the absence of a controlling contrary judicial precedent,
the Commission will defer to a State Attorney General's
interpretation of State law concerning the designation of
representatives of a State participating in an NRC proceeding
as an interested State. Public Service Co. of New Hampjshire
(Seabrook Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148
(1987).

The Commission lacks the authority to disqualify a State
official or an entire State agency based on an assertion
that they have prejudged fundamental issues in a proceeding

_

involving the transfer of jurisdiction to a State to regulate -

nuclear waste products. A party must pursue such due process
claims under State law. State of Illinois (Section 274
Agreement), CLI-88-6, 28 NRC 75, 88 (1988).

A Licensing Board does not have jurisdiction in a construc-
tien permit proceeding under the Atomic Energy Act to re-
view the decision of the Rural Electrification Administra-
tion to guarantee a construction loan to a part owner of '

the facility being reviewed. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
493, 8 NRC 253, 267-68 (1978).

It would be improper for a Licensing Board to entertain a
collateral attack upon any action or inaction of sister
Federal agencies on a matter over which the Commission is
totally devoid of any jurisdiction. Arizona Public Service
CL. (Palo Verde Nuclear Generating Station, Units 1, 2, and
3), LBP-82-Il7A, 16 NRC 1964, 1991 (1982). Thus, a Licensing
Board refused to review whether FEMA complied with its own
agency regulations in performing its emergency planning
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responsibilities. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-836, 23-NRC 479, 499
(1986). _S_gg Lono Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-89-1, 29 NRC 5, 18-19 (1989).

As an independent regulatory agency, the Commission does not
consider itself legally bound by substantive regulations of

- the Council on Environmental Quality. Vermont Yankee _ Nuclear
Power Corpi (Vermont Yankee Nuclear Power Station), ALAB-876,
26 NRC 277, 284 n.5 (1987); Pacific Gas _and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-880,
26 NRC_449, 461 (1987), remanded on other arounds, Sierra Club
v. NRC, 862 F.2d 222, 228-29 (9th Cir. 1988).

Although the Commission will take cognizance of activities
before other legal tribunals when the facts so warrant, it
should not delay its licensing proceedings or withhold a
license merely because some other legal tribunal might con-
ceivably take future action which may later impact upon the
operation of a nuclear facility. Palo Verde, Lutra,16 NRC
at 1991, citina, Public Service Co. of New Hamnshire (Seabrook
Station, Units 1 and 2), CLI-78-14, 7 NRC 952, 958 n.5 (1978);
Wisconsin Electric Power Co. (Koshkonong Nuclear Plant, Units
1 and 2), CLI-74-45, 8 AEC 928, 930 (1974); Southern Califor-
nia Edison Co. (San Onofre Nuclear Generating Station, Units 2

O and 3), ALAB-171, 7 AEC 37, 39 (1974); and Cleveland Electric
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 748 (1977); Lona Island lichtino Co.

,

(Shoreham Nuclear Power Station, Unit 1), LBP-85-12, 21 NRC
644, 900 (1985); Kerr-McGee Chemical Corp. (West Chicago Rare
Earths Facility), LBP-85-46, 22 NRC 830, 832 & n.9 (1985),
sitina, Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-785,' 20 NRC 848, 884-85 (1984);
Kerr-McGee Chemical Corp. (Kress Creek Decontamination), LBP-
85-48, 22 NRC 843, 847 (1985).

3.1.2.7 Conduct of Hearing by Licensing Board

The Atomic Energy Act does not itself specify the nature
of the hearings required to be held pursuant to Section
189(a), 42 U.S.C. 6 2239; its reference to a hearing neither
distinguishes between rulemaking and adjudication nor
states explicitly whether either must be conducted through
formal on-the-record proceedings. However, the Commission
has invariably distinguished-between the two, and has provided
formal hearings in licensing cases, as contrasted with
informal hearings in rulemaking proceedings confined to
written submissions and non-record interviews. Lono Island
Liahtino Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1673-74 (1982), citina, Sieael v. Atomic

O Enerav Commission, 400-F.2d 778, 785 (D.C. Cir. 1968);
Citizens For a Safe Environment v. Atomic Enerav Commission,
489 F.2d 1018, 1021 (3rd Cir. 1974).
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1

The presiding officer has the duty to conduct a fair and
impartial hearing, to maintain order and to take appropriate
action to avoid delay. Specific powers of the presiding
officer are set forth in 10 CFR S 2.718. While the Licensing
Board has broad discretion as to the manner in which a hearing
is conducted, any actions pursuant to that discretion must be
supported by a record that indicates that such action was
based on a consideration of discretionary factors. Tennessee
Valley Authority (Hartsville Nuclear Plant, Units lA, 2A, 1B
and 28), ALAB-463, 7 NRC 341, 356 (1978).

A Licensing Board has considerable flexibility in regulating
the course of a hearing and designating the order of proce- -

dure. Philadelphia Electric CL (Limerick Generating Station,
Units 1 and 2), ALAB-819, 22 NRC 681, 727 (1985), citina, 10
CFR 56 2.718(e), 2.731. Sre Metrgoolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193,
1245-46 (1984), rev'd in Dart on other arounds, CLI-85-2, 21
NRC 282 (1985). Although the Commission's Rules of Practice
set forth a general schedule for the filing of proposed
findings, a Licensing Board is authorized to alter that
schedule or to dispense with it entirely. Limerick, syp_ra,r
22 NRC at 727, citina, 10 CFR % 2.754(a).

Pursuant to 10 CFR 6 2.718, the Licensing Board has the duty
to conduct a fair and impartial hearing under the law, which
includes the responsibility to impose upon all parties to a
proceeding the obligation to disclose all potential conflicts
of interest. Fundamental fairness clearly requires disclosure
of potential conflicts so as to enable the Board to determine
the materiality of such information. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-82-73, 16 NRC -

974, 979 (1982).

A Board may refer a potential conflict of interest matter to
the NRC General Counsel, who is responsible for interpreting
the NRC's conflict of interest rules. 10 CFR S 0.735-27.
Once the matter has been handled in accordance with NRC
internal procedures, a Board will not review independently
either the General Counsel's determination on the matter or
the judgment on whether any punitive measures are required.
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 583-584 (1985).

While a Licensing Board should endeavor to conduct a licensing
proceeding in a manner that takes account of special circum-
stances faced by any participant, the fact that a party may
possess fewer resources than others to devote to the proceed-
ing does not relieve that party of its hearing obligations.
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1261 n.29 (1982), citina, Statement
of Policy on Conduct of Licensina Proceedinas, CL1-81-8, 13
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U NRC 452, 454 (1981); Philadelohia Electric Co. (Limerick Gen-
erating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 730
(1985); General Public Utilities Nuclear Corp. (Three Mile
Island Nuclear Station, Unit 1), LBP-86-14, 23 NRC 553, 558
(1986).

The procedures set forth in the Rules of Practice are the
only ones that should be used (absent explicit Commission
instructions in a particular case) in any licensing proceed-
ing. Point Beach, spn , 16 NRC at 1263, citina, 10 CFR
S 2.718; 10 CFR Part 2, Appendix A.

A Board must use its powers to assure that the hearing is
focused upon the matters in controversy and that the hearing
process is conducted as expeditiously as possible, consistent
with the development of an adequate decisional record. Lqn.g
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-788, 20 NRC 1102, 1152 (1984), citing, 10 CFR Part 2,
Appendix A, 6 V. A Board may limit cross-examination,
redirect a party's presentation of its case, restrict the
introduction of reports and other material into evidence, and
require the submittal of all or part of the evidence in
written form as long-as the parties are not thereby pre-
judiced. Shoreham, apr_a, 20 NRC at 1151-1154, 1178.

The scope of cross-examination and the parties that may
engage in it in particular circumstances are matters of
Licensing Board discretion. Public Service Co. of Indiana.
Inc. (Harble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-461, 7 NRC 313, 316 (1978).

A Commission-ordered discretionary proceeding before a
Licensing Board held to resolve issues designated by the
Commission, although adjudicatory in form, was not an "on-the-
record" proceeding within the meaning of the Atomic Energy
Act. Therefore, in admitting and formulating contentions and
subissues and determining order of presentation, the Board
would not be bound by 10 CFR Part 2. As to all other matters,

10 CFR Part 2 would control. Consolidated Edison Co. of N.Y.
(Indian Point, Unit 2), Epwer Authority of the State of N.Y.
(Indian Point, Unit 3), CL1-81-1, 13 NRC 1, 5 n.4 (1981),
clarified, CL1-81-23, 14 NRC 610, 611 (1981),

in order that a proper record is compiled on all matters
in controversy, as well as sua sponte issues raised by it,
a hearing board has the right and responsibility to take
an' active role in the examination of witnesses. South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 893 (1981); Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-802, 21 NRC 490, 498-499 (1985). Although a

O' Board may exercise broad discretion in determining the extent
of its direct participation in the hearing, the Board should
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avoid excessive involvement which could prejudice any of the
parties. Perry, _suora, 21 NRC at 499. This does not mean
that a Licensing Board should remain mute during a hearing and
ignore deficiencies in the testimony. A Board must satisfy
itself that the conclusions expressed by expert witnesses on
significant safety or environmental questions have a solid
foundation. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 741 (1985),
citina, South Carolina Electric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1156 (1981),
review declined, CLI-82-10, 15 NRC 1377 (1982).

The presiding officer in a materials licensing proceeding is
authorized to submit written questions to the applicant in
order to develop a complete hearing record. However, such
authority may not be exercised until a notice of hearing has
been published and the hearing file has been created. 1
Rockwell International Coro, (Rocketdyne Division),
LBP-89-29, 30 NRC 299, 302-303 nn. 5, 10 (1989), citing,
10 CFR S 2.1233(a) and 54 Fed. Rea. 8269 (February 28, 1989).
Upon discretionary interlocutory review, the Appeal Board
clarified the role of the presiding officer under the 10 CFR
Part 2, Subpart L informal adjudication procedures. Although
the presiding officer is given sustantial discretion and an
enhanced role as a technical fact finder, the authority to
control the development of the hearing record may be exercised
only after: (1) a determination of whether the petitioners
have the requisite standing and interests to intervene, 10 CFR
S 2.1205(g); (2) the preparation of the hearing file by the
NRC Staff, 10 CFR s 2.1231(a), (b); and (3) the parties'
submittal of their initial evidentiary presentations, 10 CFR
5 2.1233(a). Only after the issues have been defined by the [
parties is it then appropriate for the presiding officer to
submit written questions to the parties. Rockwell Interna-
tional Corp. (Rocketdyne Division), ALAB-925, 30 NRC 709,
717-18 (1989), aff'd, CLI-90-5, 31 NRC 337, 339 (1990). A -

presiding officer has denied intervenors leave to respond to
an NRC Staff cesponse to questions which the presiding officer
had addressed tc all the parties where the intervenors failed
to describe suffriently the alleged deficiencies in the Staff
response. CuratqD_ of the University of Missouri, LBP-91-14,
33 NRC 265, 266 (199Q. The presiding officer may encourage
the parties to reach a settlement. However, the presiding
officer may not participde in any private and confidential
settlement negotiations among the parties. Any settlement
conference conducted by the presiding officer pursuant to 10
CFR S 2.1209(c) must be open to the public, absent compelling
circumstances. Rockwell, suora, 30 NRC at 720-21, aff'd, CLI-
90-5, 31 NRC 337, 339-340 (1990).

The presiding officer in a Subpart L informal adjudicatory
proceeding, who was concerned about an incomplete hearing
file, ordered the Staff to include in the hearing file any NRC
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5 3.1.2.7O report (including inspection reports and findings of viola-
tion) and any correspondence between the NRC and the licensee
during the previous 10 years which the intervenors could
reasonably believe to be relevant to any of their admitted
areas of concern. Lutators of the University of Missouri,
LBP-90-22, 31 NRC 592, 593 (1990), citina, 10 CFR 5 2.1231(b).
Leg Lyrators of the Universit_v of Missour_i, LBP-90-33, 32 NRCe

245, 250 (1990) (only NRC reports or correspondence with the
licensee must be included in the hearing record). The
presiding officer further directed the Staff to serve all
such relevant documents on the parties, since there was no
local public document room and the burden on the Staff to
provide a copy of publicly available documents to the
intervenors' attorney was minuscule. Curators of the
University of Missouri, LBP-90-27, 32 NRC 40, 42-43 (1990).

The Commission has issued a Statement of Policy on the Conduct.
of Licensina Proceedinas, CLI-81-8, 13 NRC 452 (1981), which
provides guidance to Licensing Boards on the timely com-
pletion of proceedings while ensuring a full and fair record.
Specific areas addressed include: scheduling of proceedings;
consolidation of intervenors; negotiations by parties; dis- '

covery; settlement conferences; timely rulings; summary
disposition; devices to expedite party presentations, such as
pre-filed . testimony outlines; round-table expert witness
testimony; filing of proposed findings of fact and conclusions
of law; and scheduling to allow prompt issuance of an initial
decision in cases where construction has been completed.

The Commission also outlined examples of sanctions a Licensing
Board may impose on a participant in a proceeding who fails to

1

meet its obligations. A Board can warn the offending party
that its conduct will not be tolerated in the future, refuse
to consider a filing by that party, deny the right to cross-
examine or present evidence, dismiss one or more of its
contentions, impose sanctions on its counsel, or in severe
cases dismiss the party from the proceeding. In selecting a
sanction, a Board should consider the_ relative importance of
the unmet obligation, potential for harm to other parties or
the orderly course of the proceedings, whether the occurrence
is part of a pattern of behavior, the importance of any safety
or environmental concerns raised by the party, and all of the
circumstances (13 NRC 452 at-454). See Lona Island Liahtina-
Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-115,16
NRC 1923, 1928 (1982), citina, Statement of Policy on Conduci '

of Licensina Proceedinas, CLI-81-8, 13 NRC 452, 454 (1981).

Consistency with the Commission's Statement of Policy on
Conduct of Licensina Proceedinas requires that in general
delay be avoided, and specifically that a Board obtain

f Commission guidance when it becomes apparent that such

( guidance will be necessary. Lona Island Llahtina Co.'

|
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(Shoreham Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC
593, 604 (1983).

Pursuant to 10 CFR 9 2.718, Boards may issue a wide variety of
procedural orders that are neither expressly authorized nor
prohibited by the rules. They may permit intervenors to
contend that allegedly proprietary submissions should be
released to the public. They may also authorize discovery or
an evidentiary hearing that is not relevant to the contentions
but is relevant to an important pending procedural issue, such
as the trustworthiness of a party to receive allegedly
proprietary material . However, discovery and hearings not
related to contentions are of limited availability. They may
be granted, on motion, if it can be shown that the procedure
sought would serve a sufficiently important purpose to justify
the associated delay and cost. Wisconsin Electric Power (31
(Point Beach Nuclear Plant, Units 1 and 2), LBP-82-2, 15 NRC
48, 53 (1982).

The Commission has inherent supervisory power over the conduct
of adjudicatory proceedings, including the authority to
provide guidance on the admissibility of contentions before
Licensing Boards. Consolidated Edison Co. of New York (Indian
Point, Unit 2); Power Authority of the State of New York
(Indian Point, Unit 3), CL1-82-15, 16 NRC 27, 34 (1982),
citina, Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), Cll-77-8, 5 NRC 503, 516-517 (1977). S_e3 also
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), CLI-91-2, 33 NRC 61, 74 (1991), reconsid. denied on other
arounds, CL1-91-8, 33 NRC 461 (1991),

3.1.3 Quorum Requirements for Licensing Board Hearing

In Commonwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-
222, 8 AEC 229 (1974), the Appeal Board attempted to establish
elaborate rules to be followed before a Licensing Board may
sit with a quorum only, despite the fact that 10 CFR s
2.721(d) requires only a chairman and one technical member to
be present. The Appeal Board's ruling in ALAB-222 was <

reviewed by the Commission in CLI-74-35, 8 AEC 374 (1974).
There, the Commission held that hearings by quorum are
permitted according to the terms of 10 CFR 5 2.721(d) and that
inflexible guidelines for invoking the quorum rule are
inappropriate. At the same time, the Commission indicated
that quorum hearings should be avoided wherever practicable
and that absence of a Licensing Board member must be explained
on the record (8 AEC 374 at 376).

O
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5 3.1.4.1

d 3.1.4 Disqualification of a Licensing Board Member

3.1.4.1 Motion to Disqualify Adjudicatory Board Member

The rules governing motions for disqualification or recusal
are generally the same for the administrative judiciary as for
the judicial branch itself, and the Commission has followed
that practice. Suffolk County and State of New York Moti2D
for Disoualification of Chief Administrative Judae Cotttt
(Shoreham Nuclear Power Station, Unit 1), LBP-84-29A, 20 NRC
385, 386 (1984), citina, Houston Lichtina and Power Co.
(South Texas Project, Units 1 and 2), CL1-82-9, 15 NRC 1363,
1366 (1982).

The general requirements for motions to disqualify are
discussed in Duauesne Licht Co. (Beaver Valley Power Station,
Units 1 & 2), ALAB-172, 7 AEC 42 (1974). Based on that
discussion and on cases dealing with related matters:

(1) all disqualification motions must be timely filed.
Commonwealth Edison Co. (LaSalle County Nuclear Power
Station, Units 1 & 2), CLI-73-8, 6 AEC 169 (1973);
Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-
101, 6 AEC 60 (1973), in particular, any question of

,- bias of a Licensing Board member must be raised at the
f earliest possible time or it is waived. Commonwealth!

! ' Edison Co. (Zion Station, Units 1 & 2), ALAB-226, 8 AEC
381, 384-386 (1974); Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 AEC
244, 247 (1974); Public Service Co. of New Hampshire

! (Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
| 1198 (1983); Public Service Co. of New Hamoshire

(Seabrook Station, Units 1 and 2), ALAB-751, 18 NRC 1313,
1315 (1983), r_qtsnsideration denied, ALAB-757, 18 NRC
1356 (1983); Lgna Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-777, 20 NRC 21, 32 (1984).
The posture of a proceeding may be considered in
evaluating the timeliness of the filing of a motion for
disqualification. Long Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CLI-84-20, 20 NRC 1061,
1081-1082 (1984); Seabrook (ALAB-757), S_u2r_a, 18 NRC at
1361.

(2) a disqualification motion must be accompanicd by an
'

affidavit establishing the basis for the charge, even if
founded on matters of public record. Detroit Edison Co.
(Greenwood Energy Center), ALAB-225, 8 AEC 379 (1974);
Shoreham, $_4Er_q, 20 NRC at 23, n.1; Philadelohia Electri_q
Co. (Limerick Generating Station, Units I and 2), CLI-85-
15, 22 NRC 184, 185 a.3 (1985).
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' 6 3.1.4.1
|
! (3) a disqualification motion, as with all other motions,

must be served on all parties or their attorneys. 10 CFR
55 2.701(b), 2.730(a).

Disqualification of a Licensing Board member, either on his
own motion or on motion of a party, is addressed in 10 CFR
S 2.704. Strict compliance with Section 2.704(c) is required.
11ouston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-630, 13 NRC 84, 86 (1981). A

motion t "- , 411fy a member of a Licensing Board is
determined by the individual Board member rather than by the
full Licensing Board. Public Service Electric and Gas Co.
(Hope Creek Generating Station, Unit 1), ALAB-759, 19 NRC 13,
21 n.26 (1984); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-748, 18 NRC 1184, 1186 n.1
(1983), citina, Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CL1-80-6, 11 NRC 411
(1980). In those cases where a party's motion for disqualifi-
cation of a Board member is denied and the Board member does
not recuse himself, Section 2.704(c) explicitly requires that
the Licensing Board refer the matter to the Appeal Board or
the Commission. Allens Creek, lup_r_a,13 NRC at 86; Nuclear
Enaineerina Co. (Sheffield, Illinois Low-level Radioactive
Waste Disposal Site), ALAB-494, 8 NRC 299, 301 n.3 (1978);
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), ALAB-749, 18 NRC 1195, 1198 (1983).

The Appeal Board has stressed that a party moving for dis-
qualification of a Licensing Board member has a manifest duty
to be most particular in establishing the foundation for its
charge as well as to adhere scrupulously to the affidavit
requirement of 10 CFR 5 2.704(c). Dairvland Power Cooperative

(La Crosse Boiling Water Reactor), ALAB-497, 8 NRC 312, 313
(1978). See also Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-672, 15 NRC 677, 680 (1982).

Nevertheless, as to the affidavit requirement, the Appeal
Board has held that the movant's f ailure to file a supporting
affidavit is not crucial where the motion to disqualify is
founded on a fact to which the Licensing Board itself had
called attention and is particularly narrow thereby obviating
the need to reduce the likelibood of an irresponsible attack
on the Board member in question through use of an affidavit.
Nuclear Enaineerina Co. . Inc. (Sheffield, Illinois Low-level
Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
n.3 (1978).

An intervenor's status as a party to a proceeding does not
of itself give it standing to move for disqualification
of a Licensing Board member on another group's behalf.
Puaet Sound Power and Liaht ComJLa_n_y (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-556, 10 NRC 30, 32-33 (1979);
Public Service Co. of New Hamoshire (Seabrook Station. Units 1

i
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5 3.1.4.2
\ and 2), ALAB-748, 18 NRC 1184, 1187 (1983). However, a party

requesting disqualification may attempt to establish by
reference to a Board member's overall conduct that a pervasive
climate of prejudice exists in which the party cannot obtain a
fair hearing. A party may also attempt to demonstrate a
pattern of bias by a Board member toward a class of partici-
pants of which it is a member. Eqd rqqh, supra, 18 NRC at
1187-1188. See also Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
1199 n.12 (1983).

A challenged member of an Appeal tad must first be given an
opportunity to disqualify himself, before the Commission will
act. Pacific Gas and Electric Compan_y (Diablo Canyon Nuclear
Power Plant, Units 1 & 2), CLI-80-9, 11 NRC 436 (1980).

3.1.4.2 Grounds for Disqualification of-Adjudicatory Board Member

The aforementioned rules (3.1.4.1) with respect to motions to
disqualify apply, of course, where the motion is based on the
assertion that a Board member is biased. Although a Board
member or the entire Board will be disqualified if bias is
shown, the mere fact that a Board issued a large number of
unfavorable or even erroneous rulings with respect to a
particular party is not evidence of bias against that party.
Northern Indiana Public Service Co. (Bailly Generating,,

Station, Nuclear-1), ALAB-224, 8 AEC 244, 246 (1974);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-85-5, 21 NRC 566, 569 (1985); Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 721, 726 n.60 (1985). See Lono Island
Iichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-
29, 28 NRC 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620
(1988). Rulings and findings made in the course of a pro-
ceeding are not in themselves sufficient reasons to believe
that a tribunal is biased for or against a party. Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
& 2), ALAB-644, 13 NRC 903, 923 (1981).

Licensing Boards are' capable of fairly judging a matter on a
full record, even where the Commission has expressed tentative
views. Nuclear Enoineerina Co.. Inc. (Sheffield, Illinois
low-Level Radioactive Waste Disposal Site), CLI-80-1, 11 NRC
1, 4-5 (1980).

Standing alone, the failure of an adjudicatory tribunal
to decide questions before it with suitable promptness
scarcely allows an inference that the tribunal (or a
member thereof) harbors a personal prejudice against one
litigant or another. Puaet Sound Power and Licht Company
(Skagit Nuclear Power Project, Units 1 and 2), ALAB-556, 10
NRC 30, 34 (1979).
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The disqualification of a licensing Board member may not be
obtained on the ground that he or she committed error in the
course of the proceeding at bar or some earlier proceeding.
Dairvland Power CoopeliljSe (La Crosse Boiling Water Reactor),
ALAB-614, 12 NRC 347, 348-49 (1980).

In the absence of bias, an Appeal Board member who partici-
pated as an adjudicator in a construction permit proceeding
for a facility is not required to disqualify himself from
participating as an adjudicator in the operating license pro-
ceeding for the same facility. Pacific Gas and Electric _CL
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-80-II,
11 NRC 511 (1980). __

An administrative trier of fact is subject to disqualifi-
cation if:

(1) he has a direct, personal, substantial pecuniary interest
in a result;

(2) he has a personal bias against a participant;

(3) he has served in a prosecutive or investigative role with
regard to the same facts as are in issue;

(4) he has prejudged factual - as distinguished from legal or
policy - issues; or

(5) he has engaged in conduct which gives the appearance of
personal bias or prejudgment of factual issues.

Nuclear Enaineerina Co.. Inc. (Sheffield, Illinois Low-Level
_

Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
(1978); Lona Island Lichtina Co, (Shoreham Nuclear Power Sta-
tion, Unit 1), ALAB-777, 20 NRC 21, 34 (1984), citina, Public
Service Electric and Gas CL (Hope Creek Generating Station,
Unit 1), ALAB-759, 19 NRC 13, 20 (1984), auctina Consumers
power Co. (Midland Plant, Units 1 and 2), ALAB-101, 6 AEC 60,
65 (1973).

The fact that a member of an adjudicatory tribunal may have a
crystalized point of view en questions of law or policy is not
a basis for his or her disqualification. Shoreham, tu_pra, 20r

NRC at 34, citina, Midland, supra, 6 AEC at 66; Lona Island
liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-88-
29, 28 NRC 637, 641 (1988), aff'd, ALAB-907, 28 NRC 620
(1988).

In its decision in Houston Liahtina and power Co. (South Texas
Project, Units 1 and 2), CL1-82-9, 15 NRC 1363, 1365-67
(1982), the Commission made clear that Licensing Board members
are governed by the same disqualification standards that apply
to Federal judges. Hope Creek, supra, 19 NRC at 20. The
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5 3.1.4.2

current statutory foundation for the disqualification stand-
ards is found in 28 U.S.C., Sections 144 and 455. Section 144
requires a federal judge to step aside if a party to the
proceeding files a timely and sufficient affidavit that the
judge before whom the matter is pending has a personal bias or
prejudice either against that party or in favor of an adverse
party. Hope Creek, supra, 19 NRC at 20. Section 455(a)
imposes an objective standard which is whether a reasonable
person knowing all the circumstances would be led to the
conclusion that the judge's impartiality might reasonably be
questioned. Hope Creek, supra, 19 NRC at 21-22.

Under 28 U.S.C. 6 455(b)(2), a judge must disqualify himself -

in circumstances where, inter alia, he served in private
practice as a lawyer in the " matter in controversy." In
accord with 28 U.S.C. s 455(e), disqualification in such
circumstances may not be waived. Hoce Creek, lupra, 19 NRC at
21.

In applying the disqualification standards under 28 U.S.C.
5 455(b)(2), the Appeal Board concluded that, in the instance
of an adjudicator versed in a scientific discipline rather
than in the law, disqualification is required if he previously
provided technical services to one of the parties in connec-
tion with the " matter in controversy." Hope Creek, suora, 19
NRC at 23. To determine whether the construction permit
proceeding and the operating license proceeding for the same
facility should be deemed the same " matter" for 28 U.S.C.
S 455(b)(2) purposes, the Appeal Board adopted the " wholly
unrelated" test, and found the two to be sufficiently related
that the Licensing Board judge should have recused himself. .

Hope Creek, ingra, 19 NRC at 24-25. -

,

An administrative trier of fact is subject to disquali-
fication for the appearance of bias or prejudgment of the
factual issues as well as for actual bias or prejudgment.
Houston Liablina and Power Co. (South Texas Project, Units 1
and 2), ALAB-672, 15 NRC 677, 680 (1982), r.ev'd on other
arounds, CLI-82-9, 15 NRC 1363, 1364-1365 (1982); Metropolitan
Edison Co2 (Three Mile Island Nuclear Station, Unit 1), CLI-
85-5, 21 NRC 566, 568 (1985).

Disqualifying bias or prejudice of a trial judge must gener-
ally stem from an extra-judicial source even under the objec-
tive standard for recusal which requires a judge to disqualify ;

himself in any proceeding in which his impartiality might
'

reasonably be questioned. Preliminary assessments, made on
the record, during the course of an adjudicatory proceeding,
based solely upon application of the decision-maker's judgment
to material properly before him in the proceeding, do not com-
pel disqualification as a matter of law. Houston Lightina and

Power Co, (South Texas Project, Units 1 and 2), CL1-82-9, 15
NRC 1363, 1364-1365 (1982), citina, United States v. Grinnell
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Coro , 384 U.S. 563, 583 (1966); Commonwralth Edison Co. (Lam
Salle County Nuclear Power Station, Units 1 and 2), CLI-73-8,
6 AEC 169, 170 (1973); in Re International Business Machines
Corocration, 618 F.2d 923, 929 (2d Cir. 1980); Eublic Service
Co. of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-
748, 18 NRC 1184, 1187 (1983). See_also Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-749, 18
NRC 1195, 1197 (1983); P_ublic Service Co. o_f New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-751, 18 NRC 1313, 1315
(1983), reconsideration denied, ALAB-757, 18 NRC 1356 (1983);
Philadelphia Electric 10 (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 721 (1985).

The fact that a Board member's actions are erroneous, super-
fluous, or inappropriate does not, without more, demonstrate
an extrajudicial bias. Matters are extrajudicial when they
do not relate to a Board member's official duties in a case.
Rulings, conduct, or remarks of a Board member in response to
matters which arise in administrative proceedings are ,10t
extrajudicial. Seabrogh (ALAB-749), Lupn , 18 NRC at 1200.
See also Seabrook (ALAB-748), lupn , 18 NRC at 1188; Loag
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-88-29, 28 NRC 637, 640-41 (1988), aff'd, ALAB-907, 28 NRC
620, 624 (1988).

A judge will not be disqualified on the basis of: occasional
use of strong language toward a party or in expressing views
on matters arising from the proceeding; or actions which may
be controversial or may provoke strong reactions by parties in
the proceeding. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-85-5, 21 NRC 566, 569 (1985);
Limerick, supra, 22 NRC at 721; Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-88-29, 28 NRC
637, 641 (1988), aff'd, ALAB-907, 28 NRC 620, 624 (1988).

A letter from a Board judge expressing his opinions to a
judge presiding over a related criminal case did not reflect
extrajudicial bias since the contents of the letter were based

solely on the record developed during the NRC proceeding. The
factor to consider is the source of the information, not the
forum in which it is communicated. Three Mile Island, supra,
21 NRC at 569-570. Such a letter does not violate Canon
3A(6) of the Code of Judicial Conduct which prohibits a judge
from commenting publicly about a pending or impending
proceeding in any court. Canon 3A(6) applies to general
public comment, not the transmittal of specific information
by a judge to another court. Three Mile Island, supra, 21 NRC
at 571. Such a letter also does not violate Canon 28 of the
Code of Judicial Conduct which prohibits a judge from lending
the prestige of his office to advance the private interests of
others and from voluntarily testifying as a character witness.
Canon 28 seeks to prevent a judge's testimony from having an
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undue influence in a trial. Three Mile Island, igps, 21 NRC
at 570.

Membership in a national professional organization does
not perforce disqualify a person from adjudicating a
matter to which a local chapter of the organization is a
party. Sheffield, supn, 8 NRC at 302.

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision

( Where a Licensing Board has been subjected to an attempt to
3 improperly influence the content or timing of its decision,

the Board is duty-bound to call attention to that fact _

promptly on its own initiative. On the other hand, a

Licensing Board which has not been subjected to attempts at
improper influence need not investigate allegations that such
attempts were contemplated or promised. Public Service Co. of
New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 102 (1977).

3.1.5 Resignation of a Licensing Board Member

The Administrative Procedure Act requirement that the official-

i. who presides at the reception of evidence must make the recom-
mendation or initial decision (5 U.S.C. 5 554(d)) includes an

9 exception for the circumstance in which that official becomes
"unavai'able to the agency." When a Licensing Board member
resions from the Commission, he becomes " unavailable" (10 CFR
s 2.704(d)). Egblic Servicel omoany of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 101
(1977). Resignation of a Board member during a proceeding is
not, of itself, grounds for declaring a mistrial and starting

_

_

the proceedings anew. Ida E_ublic Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33
(1977) was affirmed generally and on the point cited herein in
New Enaland Coalition on Nuclear Pollution v. NRC, 582 F.2d
87 (1st Cir. 1978).

" Unavailability" of a Licensing Board member is dealt with
generally in 10 CFR 5 2.704(d).

3.2 fxport Licensina Hearinos

3.2.1 Scope of Export Licensing Hearings

The export licensing process is an inappropriate forum to
consider generic safety questions posed by nuclear power
plants. Under the Atomic Energy Act, as amended by the
Nuclear Non-Proliferation Act of 1978, the Commission, in
making its export licensing determinations, will consider
non-proliferation and safeguards concerns, and not foreign

G health and safety matters. Westinahouse Electric Corp.
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(Export to South Korea), CLI-80-30, 12 NRC 253, 260-61 (1980);
General El.ectric Co. (Exports to Taiwan), CLI-81-2,13 NRC 67,
71 (1981),

Llea.rina Schedulin1Hatten3.3 e

3.3.1 Scheduling of Hearings

An ASLB may not schedule a hearing for a time when it is
known that a technical member will be unavailable for more
than one half of one day unless there is no reasonable
alternative to such scheduling. Egmmonwealth Edison Co.
(Zion Station, Units 1 & 2), ALAB-222, 8 AEC 229, 238 (1974). -

Otherwise, an ASLB has general authority to regulate the
course of a licensing proceeding and may schedule hearings on

'specific issues pending related developments on other issues.

Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-371, 5 NRC 409 (1977). In
deciding whether early hearings should be held on specific
issues, the Board should consider:

(1) the likelihood that early findings would retain their
validity;

(2) the advantage to the public interest and to the litigants
in having early, though possibly, inconclusive, resolu-
tion of certain issues;

(3) the extent to which early hearings on certain issues
might occasion prejudice to one or more litigants, -

particularly in the event that such issues were later
reopened because of supervening developments.

Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB-277, 1 NRC 539 (1975); accord
Allied-General Nuclear Services (Barnwell Nuclear Fuel Plant
Separation Facility), ALAB-296, 2 NRC 671 (1975).

As a general rule, scheduling is a matter of Licensing Board
discretion which will not be interfered with absent a "truly
exceptional situation". Public Service Co, of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-295, 2 NRC 668 (1975);
Public Service Co. of New Hampshire (Seabrook Station, Units
1 & 2), ALAB-293, 2 NRC 660 (1975).

Where the Licensing Board finds that the Staff cannot
demonstrate a reasonable cause for its delay in submitting
environmental statements, the Board may issue a ruling noting
the unjustified failure to meet a publication schedule and
then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, ita
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V' sponte or on motion of one of'the parties, may refer the

ruling to the Appeal Board. If the Appeal Board affirms, it
would certify -the matter to the Commission. QLfshore Power
Sylism (Fioating Nuclear Power Plants), ALAB-489, 8 NRC 194,
207 (1978).

While a hearing is required on a construction permit appli-
cation, operating license hearings can only be triggered by
petitions to intervene, or a Commission finding that such a
hearing would be in the public interest. Carolina Power &
1,inht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
& 4), ALAB-577, 11 NRC 18, 26 (1980), Lnodified, CLI-80-12,11
NRC 514 (1980). Licensing Boards have no independent -

authority to initiate adjudicatory proceedings without prior
action of some other component of the Commission. 10 CFR 6
2.104(a) does not provide authority to a Licensing Board
considering a construction permit application to order a
hearing on the yet to be filed operating license application.
Shearon Harris, supra, ALAB-577, 11 NRC 18, 27-28 (1980),
modified, CLI-80-12,11 NRC 514 (1980). Section 2.104(a) cf
the Commission's Rules of Practice contemplates determinatt..n
of a heed for a hearing in the public interest on an operating
license, only after application for such a license is made.
Carolina Power & Liaht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 27-28 (l'80);

t Carolina Power & Liaht Co..(Shearon Harris Nuclear Power
'

Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233 (1980),
modified, CLI-80-12, 11 NRC 514 (1980).

Generally speaking, Licensing Boards determine scheduling
matters on the basis of representations of counsel about
projected completion dates, availability of necessary in-
formation, and adequate opportunities for a fair and thorough
hearing. The Board would take a harder look at an applicant's
projected completion date if it could only_be met by a greatly
accelerated schedule, with' minimal opportunities for discovery
and the exercise of other procedural rights. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-8A, 17 NRC
282, 286-87 (1983).

An- Appeal Board will overturn _a Licensing Board's denial of a
request for a schedule change only on finding that the Board
abused its discretion by setting a schedule that deprives a
party of its right to procedural due process. Wisconsin
Electric Power Co.-(Point Beach Nuclear Plant, Unit 1), ALAB--
719, 17 NRC 387, 391 (1983), citina, Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Unit 1), ALAB-696,16 NRC
1245, 1260 (1982), auctina, Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-
459, 7 NRC 179, 188 (1978); Cleveland Electric Illuminatina

['s Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24
NRC 64, 95 (1986).
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j 3.3.1.1 Public Interest Requirements re Hearing Schedule

In matters of scheduling, the paramount consideration is
the public interest. The public interest is usually
served by as rapid a decision as is possible consistent
with everyone's opportunit.y to be heard. Potomac Eleatric
Power Co. (Dn"f.; Teini. 'hnlear Generating Station, Units 1
& 2), ALAB-277, 1 NRC 539 (1975).

To fulfill its obligation under the Administrative Procedure
Act to decide cases within a reasonable time, the Commission
established expedited procedures for the conduct of the 1988
Shoreham amergency planning exercise proceeding in order to
minimize the delays resulting from the Commission's usual
procedures, while still preserving the rights of the parties.
Lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unii
1), CL1-88-9, 28 NRC 567, 569-70 (1988), citina, Union of
Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984).

Findings under 10 CFR S 2.104(a) on a need for a public
hearing on an application for an operating license in the
public interest cannot be made until after such application
is filed. Such finding must be based on the application and
all information then available. While the Commission can
determine that a hearing on an operating license is needed in
the public interest, a Licensing Board could not. Carolina
Power & Liaht Co (Shearon Harris Nuclear Power Plant, Unitt
1, 2, 3 & 4), ALAB-577, 11 NRC 18, 26-28 (1980), modified,
CLI-80-12, 11 NRC 514 (1980).

3.3.1.2 Convenience of Litigants re Hearing Schedule

Although the convenience of litigants is entitled to recogni-
tion, it cannot be dispositive on questions of scheduling.
Allied General Nuclear Services (Barnwell Nuclear Fuel Plant
Separation Facility), ALAB-296, 2 NRC 671, 684-685 (1975);
Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB-277, 1 NRC 539 (1975).

Nevertheless, ASLB action in keeping to its schedule despite
intervenors' assertions that they were unable to prepare for
cross-examination or to attend the hearing because of a need
to prepare briefs in a related matter in the U.S. Court of
Appeals has been held to be an error requiring reopening of
the hearing. Northern Indiana public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-249, 8 AEC 980 (1974).

3.3.1.3 Adjourned Hearings

(RESERVED)

O
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3.3.2 Postponement of Hearings

3.3.2.1 Factors Considered in Hearing Postponement

Where there is no immediate need for the ilcente sought, the
ASLB decision as to whether to go forward with hearings or
postpone them should be guided by the three factors listed in
the Doualas Point case; namely:

(1) the likelihood that findings would retain their validity;

(2) the advantage to the public and to litigants in having
early, though possi$ly inconclusive, resolution; -

(3) the possible prejudice arising from an early hearing.

Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 & 2), ALAB-277, 1 NRC 539 (1975).

The fact that a party has failed to retain counsel in a
timely manner is not grounds for seeking a delay in the
commencement of hearings. Offshore Power Systems (Manu-
facturing License far floating Nuclear Power Plants), LBP-
75-67, 2 NRC 813, e16 (1975).

A
( A Licensing Board has considered the following factors in

evaluating an NRC Staff motion to stay the commencement of a
show cause proceeding involving the Staff's issuance of an
immediately effective license suspension order: 1) the length
of the requested stay; 2) the reasons for requesting the stay;
3) whether the licensee has persistently asserted its rights
to a prompt hearing and to other procedural means to resolve -

the matter; and 4) the resulting prejudice to the licensee's
interests if the stay is granted. Finlav Testina Labora-
tories. In n , LBP-88-1A, 27 NRC 19, 23-26 (1988), citina,
Barker v. Winao, 407 U.S. 514 (1972).

3.3.2.2 Effect of Plant Deferral on Hearing Postponement

The deferral of a plant which has been noticed for hearing
does not necessarily mean that hearings should be postponed.
At the same time, an ASLB does have authority to adjust
discovery and hearing schedules in response to such deferral.
Wisconsin Electric Power Co. (Koshkonong Nuclear Power Plant,
Units 1 & 2), Cll-75-2, 1 NRC 39 (1975). Note also that the
adjudicatory early site review procedures set forth in 10 CFR
Part 2 provide a means by which separate, early hearings may
be held on site suitability matters despite the fact that the
proposed plant and related construction permit proceedings
have been deferred.

N
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3.3.2.3 Sudden Absence of ASLB Hember at Hearing

When there is a sudden absence of a technical member, con-
sideration of hearing postponement must be made, and if time
permits, the parties' views must be solicitea before a
postponement decision is rendered. Commonwstalth Edilon Co.
(Zion Station, Units 1 & 2), ALAB-222, 8 AEC 229 (1974).

Note that in Commonwgalth Edison Co. (Zion Station, Units 1 &
2), CLI-74-35, 8 AEC 374 (1974), the Commission reviewed ALAB-
222. While the Commission was not in total agreement with the
Appeal Board's setting of inflexible guidelines for invoking
the quorum rule, it agreed in principle with the Appeal -

Board's view that all three ASLB members must participate to
the maximum extent possible in evidentiary hearings. As such,
it appears that the above guidance from ALAB-222 remains in
effect. -

3.3.2.4 Time Extensions for Case Preparation Before Hearing

In view of the disparity between the Staff and applicant on
the one hand and intervenors on the other with regard to the
time available for review and case preparation, the Appeal
Panel has been solicitous of intervenors' desires for
additional time for case preparation. See, e A , Louthern
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 & 3), ALAB-212, 7 AEC 986, 992-93 (1974). At the same
time, a party's failure to have as yet retained counsel does
not provide grounds for seeking a delay in proceedings.
Offshore Power Systems (Manufacturing License for Floating
Nuclear Power Plants), LBP-75-67, 2 NRC 813 (1975) . Moreover,
a party must make a timely ~ request for additional time to -

prepare its case; otherwise, it may waive its right to
complain. Public Sorvice Co. of Indiana. Inc. (Marble Hill

(4
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179,
188-89 (1978). More recently, too, both the Commission and
the Appeal Board have made it clear that the fact that a party
may possess fewer resources than others to devote to a
proceeding does not relieve that party of its hearing
obligations. See Statement of Policy on Conduct of licenSinQ

Proceedinas, CLI-81-8, 13 NRC 452, 454 (1981); Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-
696, 16 NRC 1245, 1261 n.29 (1982).

The Appeal Board granted Staff's request for an extension of a
deadline for filing written testimony but called the matter to
the attention of the Commission, which has supervisory
authority over the Staff. In granting the extension, made as
a result of the Staff's inability to meet the earlier deadline
due to assignment of Staff to Three Mile Island related
matters, the Board rejected the intervenor's suggestion that
it hold a hearing to determine the reasons for, and reason-
ableness of, the extension request. Florida Power and light
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V E pan.y (St. Lucie Nuclear Power Plant, Unit No. 2), ALAB-553,C

10 NRC 12 (1979).

Where time extensions have been granted, the original time
period is not material to a determination as to whether due
process has been observed. Virainia Electric & Power Co.
(North Anna Nuclear Power Station, Units 1 & 2), ALAB-584,
11 NRC 451, 467 (1980).

3.3.3 Scheduling Disagreements Among Parties

Parties must lodge promptly any objedions they may have to
the scheduling of the prehearing phase of a proceeding. Iate __

requests F r changes in scheduling will nnt be countenanced
absent exi Lordinary unexpected circumstances. Consclidale_j
Edison Co, of N.Y. (Indian Point, Units 1, 2 & 3), ALAB-377,
5 NRC 430 (1977).

3.3.4 Appeals of Hearing Date Rulings

As a general rule, scheduling is a matter of ASLB discretion.
As such, Appeal Boards are disinclined to interfere with
scheduling decisions absent a "truly exceptional situation"
which warrants ASLAB interlocutory consideration. Public

n Service Co. of N.H. (Seabrook Statien, Units 1 & 2), ALAB-295,

(V) 2 NRC 668 (1975); Public Service Co. of N.H. (Seabrook
Station, Units 1 & 2), ALAB-293, 2 NRC 660 (1975). Since
the responsibility for conduct of the hearing rests with
the presiding officer pursuant to 5 U.S.C. S 556(c) and
10 CFR 9 2.718, the Appeal Board is reluctant to examine
a Licensing Board's scheduling decision except where

.

there is a claim that such decision constituted an abuse
of discretion and amounted to a denial of procedural due

_

process. Public Service Co. of India _na (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC
179, 188 (1978); Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1260
(1982); Houston Liahtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 379
(1985); puke Power Co. (Catawba Nuclear Station, Units 1
and 2), ALAB-813, 22 NRC 59, 74 & n.68, 83 (1985).

With regard to claims of insufficient time to prepare for a
hearing, even if a party is correct in its assertion that the
Staff received an initial time advantage in preparing test--

imony as a result of scheduling, it must make a reasonable
effort to have the procedural error corrected (by requesting
additional time to respond) and not wait to use the error as
grounds for appeal if the party disagrees with th iecision on
the merits. A party is entitled to a fair hearing, not a

G perfect one. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179, j

'

188-89 (1978). :
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Although, absent special circumstances, the Appeal Board will
generally review Licensing Board scheduling determinations
only where confronted with a claim of deprivation cf due
process, the Appeal board may, on occasion, review a Licensing
Board scheduling matter when that scheduling appears to be
based on the Licensing Board's misapprehension of an Appeal

Sm. hg , Can, umf rs Power CL (HidlandBoard directive. s

Plant, Units 1 & 2), ALAB-468, 7 NRC 464, 468 (1978) .

3.3.5 Location of llearing

(RESERVED)

3.3.5.1 Public Interest Requirements re llearing Location
-

(RESERVED)

3.3.5.2 Convenience of Litigants Affecting liearing Location

As a matter of policy, most evidentiary hearings in NRC pro-
ceedings are conducted in the general vicinity of the site of
the facility involved. In generic matters, however, when the
hearing encompasses distinct, geographically separated facil-
ities and no relationship exists between the highly technical
questions to be heard and the particular featu es of those
facilities or their sites, the governing consideration in
determining the place of hearing should be the convenience of
the participants in the hearing. Philadelphia Electric Co.

(Peach Bottom Atomic Power Station, Units 2 & 3), ALAB-566, 10
NRC 527, 530-531 (1979).

3.3.6 ConsolMation of llearings and of Parties .

Consolidation of hearings is covered generally by 10 CFR
2.716. Consolidation of parties is covered generally by 10

CFR 2.715a.

A Board, on it!, own initiative, may consolidate parties who
share substantially the same interest and who raise substan-
tially t..e same questions, except when such action would
prejudice one of the intervenors. Philadelchia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-336, 23 NRC
479, 501 (1986), citina, 10 CFR s 2.715a and Statement of
Policy on Conduct of Licensino Proceedings, CL1-81-8, 13 NRC
452, 455 (1981).

Consolidation is primarily discretionary with the Boards
involved. Taking into account the familiarity of the Licens-
ing Boards with the issues most likely to bear on a consoli-
dation motion, the Commission will interpose its judgment in
consolidation cases only in the most unusual circumstances.
Portland General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 & 2), CLI-76-26, 4 NRC 608 (1976).
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Under 10 CFR 2.716, corsolidation is permitted if found to
be conducive to the propt dispatch of the Board's business
and to the ends of justice. Dairvland Power Capoerative (La
Crosse Boiling Water Reactor, Operating License and Show
Cause), LBP-81-31,14 NRC 375, 377 (1981) .

The Commission may in its own discretion order the con-
solidation of two or more export licensing proceedings,
and may utilize 10 CFR 6 2.716 as guidance for deciding
whether or not to take such action. Edlow International
fo (Agent for the Government of India on Application tou

Export Spec'.al Nuclear Materials), CL1-77-16, 5 NRC 1327,
1328-1329 (1977). Note, however, that persons who are
not parties to eitber of two adjadicatory proceedings have

_

no starding to have those proceedings consolidated under
Section 2.716. Id. at 1328. Where proceedings on two
separate applications are consolidated, the Commission may
explicitly reserve the right to act upon the applications at
different times. Edlow International Co. (Agent for the
Government of India on Application to Export Special Nuclear
Materials), CLI-78-4, 7 NRC 311, 312 (1978). See also
.Braunkohle Transport. USA (Import of South African Uranium Ore
Concentrate), CLI-87-6, 25 NRC 891, 894 (1987).

3.3.7 In Camera llearingsq

No reason exists for an in camera hearing on security grounds
where there is no showing of some incremental gain in security
from keeping the information secret. Duke Power Co. (Amend-
ment to Materials Littnse SNM-1773, Transportation of Spent
Fuel from Oconee Nuclear Station for Storage at McGuire
Nuclear Station), CL1-80-3, 11 NRC 185, 186 (1980). [
Procedures for in camera hearings are discussed in Pacific Gas
& Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 &
2), ALAB-580, 11 NRC 227 (1980).

Where a party to a hearing objects to the disclosure of
information and makes out a prima facie case that the material
is proprietary in nature, it is proper for an adjudicatory
board to issue a protective order and conduct an in camera
session. If, upon consideration, the Board determined that
the material was not proprietary, it would order the material
released for the public record. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-807, 21 NRC
1195, 1214-15 (1985). See also C_ommonwealth Edison Co. (Zion
Station, Units 1 and 2), ALAB-196, 7 AEC 457, 469 (1974).

Because the party that seeks disclosure of allegedly proprie-
tary information has the right to conduct cross-examination in

p) camera, no prejudite results from an adjudicatory board's use

(O of this procedure. Three Mile Island, suora, 21 NRC at 1215.
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Following issuance of a protective order enabling an in-
tervenor to obtain useful information, a Board can defer
roling on objections concerning the public's right to know
until after the merits of the case are considered; if an
intervenor has difficulties due to failure to paiticipate in
in camera sessions, these cannot affect the Board's ru''ng on
the merits. Wisconsin Electric Power h (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55,14 NRC 1017,1025 (1981).

3.4 issues for Hearina

The judgment of a Licens39 Board with regard to what is or is not in
controversy in a proceeding being conducted by it is entitled to
great respect. Northern States Power Company (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).

A Licensing Board does not have the power to explore matters beyond
those which are embraced by the notice of hearing for the particular
proceeding. This is a holding of general applicability. Portland
Geaeral Electric Company (Trojan Nuclear Plant), ALAB-534, 9 NRC 287,
289-90 n.6 (1979); Public Service Company of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-
71 (1976). See also Northern Indiana Public Service Company (Bailly
Generating Station, Nuclear-1), ALAB-619, 12 NRr. 558, 565 (1980);
Commonwealth Edison Compan_y (Zion Station, Units 1 & 2), ALAB-616, 12
NRC 419, 426 (1980); Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No. 1), LBP-83-76, 18 NRC 1266, 1259, 1286
(1983).

The Commission's delegation of authority to a Licensing Board to
conduct any necessary proceedings pursuant to 10 CFR Part 2, Subpart
G includes the authority to permit an applicant for a license
amendment to file contentions in a hearing requested by other parties
even though the applicant may have waived its own right to a hearing.
There are no specific regulations which govern the filing of
contentions by an applicant. However, since an applicant is a party
to a proceeding, it should have the same rights as other parties to
the proceeding, which include the right to submit contentions, 10 CFR
6 2.714, and the right to file late contentions under certain
conditions, 10 CFR S 2.714(a). Kerr-McGee Chemical Corp 2 (West
Chicago Rare Earths Facility), LBP-84-42, 20 EC 1296, 1305-1307
(1984).

The issue of management capability to operate a facility is better
determined at the time of the operating license application, than,

years in advance on the basis of preliminary plans. Carolina Power &
.L_ight Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 & 4),
ALAB-577, 11 NRC 18 (1980), modified, CLI-80-12, 11 NRC 514 (1980).

A decisionmaking body must confront the facts and legal arguments
presented by the parties and articulele the reasons for its con-
clusions on disputed issues, i.e., take a hard look at the salient
problems. Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18
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NRC 343, 366 (1983), C111n9, Euhlic Servin_Co. of New_ll3mihin !
_

; (Seabrook Station Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977),
aff'd CL1-78-1, 7 NRC 1 (1978), aff'd_id_nnm , New Enoland 1m
CnJ 1 tion on Nuclear _ Pollution v. NRC, 582 f.2d 87 (1st Cir.1978);n1.

Pacific Gas and EleC_trjc Co. (Diablo Canyon Nuclear Power Plant,
,

Units 1 and 2), ALAB-781, 20 NRC 819, (W (1984), Affirmino in cart,

(full power license for Unit 1), L8P-82-70.16 NRC 756 (1982).

Findings under 10 CfR $ 2.104(a) on a need for a public hearing on
issues involved in an application for an operating license cannot be
made until after such application is filed. Such finding must be '

based on the application and information then available. Carolina
Epwer L ligb1_J L (Shea mn Harris Nuclear Plant, Units 1, 2, 3 & 4),
ALAB-577, 11 NRC 18 (196 4 modified, CL1-80-12, 11 NRC 514 (1980). .

1
'Since the Appendix 1 (of 10 CfR 50) rule itself does not specify

health effects, and there is no evidence that the purpose of the
Appendix ! rulemaking was to determine generally health effects from
Appendix I releases, it follows that health effects of Appendix !
releases must be litigable in individual licensing proceedings.
PJjhlic_Ser.y. ice Company of Oklahea (Black Fox Station Units 1 and
2), CL1-80-31, 12 NRC 264, 276 (1980). Sitalip Consolidated Edison
[p. of N.Y. (Indian Point, Unit No. 2); Power Aut.hority of the State 4

of N.Y. (Indian Point Unit No. 3), LBP-82-105, 16 NRC 1629, 1641
(1982), siting, Black Fox, typ.n , 12 NRC at 264.O

'

Upon certification the Commission held that in view of the fact thati

the THI accident resulted in generation of hydrogen gas in excess of
hydrogen generation design basis assumptions of 10 CFR S 50.44,
hydrogen gas control could be properly litigated under Part 100.
Under Part 100, hydrogen control measures beyond those required by
10 CFR f 50.44 would be required if it is determined that there is a
credible loss-of-coolant accident scenario entailing hydrogen ;

generation, hydrogen combustion, containment breach or leaking, and
~

offsite radiation doses in excess of Part 100 guidelines values.
Metropolitan Edisan l en.any (Three Mlle Island, Unit No. 1), CLI-

_

80-16, 11 NRC 674, 675 (1980). See also Illinois Power Cn1 (Clinton !
Power Station, Unit 1), LBP-82-103,16 NRC 1603,1609 (1982), Ef 10.9, *

Three M_ile Island, supra, 11 NRC at 675.

A genuine scientific disagreement on a central decisional issue is
-

the type of matter that should ordinarily be raised for adversarial
exploration and eventual resolution in the adjudicatory context.

! Metropolitan Edison Co.- (Three Mile Island Nuclear Station, Unit 1),
ALAB-715, 17 NRC 102, 105-(1983). Sag Viroinia Electric and P_0wer1

IL (North Anna Power Station, Units 1 and 2), CL1-76-22, 4 NRC 480,
491 (1976), aff'd sub nom. Virainia Electric and Power Co. v. NRC,
571 F.2d 1289 (4th Cir.1978); Consumers _f.gwer Co. (Midland Plant.
Units 1 and 2), ALAB-691, 16 NRC 897, 912-13 (1982), s view declined,
CLI-83-2, 17 NRC 69 (1983).

The Commission may entirely eliminate certain issues from nperating
license consideration on the ground that they are suited for
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examination only at the earlier construction permit stage. Short of
that, the Commission has considerable discretion to provide by rule
that only issues that were or could have been raised by a party to
the construction permit proceeding will not be entertained at the
operating license stage except upon such a showing as " changed
circumstances" or " newly discovered evidence." Commission practice,
however, has been to determine the litigability of issues at the
operating license stage with reference to conventional .teLjudi_tata
and collateral estoppel principles. Sguthern_(tli[prniL LMign J L -

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 E
NRC 346, 354 (1983), citing, S.Qtt hgtn_ (jtlMprniL[dj $nn_[01 (San

--

Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673, 15 NRC
688, 696-97 (1982).

It is not a profitable use of adjudicatory time to litigate the
Probabilistic Risk Assessment (PRA) methodology used on the chance __

that dif ferent methodology would identify a new problem or sub-
stantially modify existing safety concerns, if it is known that a
problem exists which would be illustrated by a change in PRA method-
ology, that problem can be litigated directly; there is no need to
modify the PRA to consider it. Philadtlphia_11tcit.LCo (Limericki m
Generating Station, Unit s 1 and 2), LBP-83-39,18 NRC 67, 73 (1983).

3.4.1 '7tervenor's Contentions - Admissibility at Hearing

Contentions are like Federal court complaints; before any
decision that a contention should not be entertained, the
proponent of the contention must be given some chance to be
heard in response. Long_lslandllghtin.gl h (Shoreham Nuclear
Power Station, Unit 1), LBP-81-18,14 NRC 71, 73 (1981),
citina, uguston lichtina and Power C91 (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-565, 10 NRC 521 (1979).

10 CFR 5 2.714 sets forth the criteria by which ASLBs are to
judge the admissibility of contentions. Pursuant to that
regulation, a contention is acceptable as an issue in
controversy if some basis is provided for tne contention and
the basis is set forth with particularity. In passing on the
admissibiiity of a contention, a Licensing Board is not to
consider the merits of the contention itself. M3ba_ma Power
Ch (Joseph M. f arley Nuclear Plant, Units 1 & 2), ALAB-182, 7
AEC 210, 216 (1974); Duquesne Lfgh h (Beaver Valley Power
Station, Unit 1), ALAB-109, 6 AEC 243, 244 (1973); lllinols
Power Co. (Clinton Power Station, Units 1 and 2), LBP-81-15,
13 NRC 708, 711 (1981).

Although amendments to the Commission's Rules of Practice
with regard to intervention have affected the time as to
which contentions must be filed, the amended rules retain the
requirement that the basis for contentions be set forth with
reasonable specificity. 10 CFR S 2.714(b); Pacific Gas and
Elect, tic Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
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2), ALAB-728, 17 NRC 777, 802 n.73 (1983), Isview denie.d. CLI-
83-32, 18 NRC 1309 (1983). A Licensing Board is not author-
ized to admit conditionally, for any reason, a contention that
falls short of meeting the requirement of reasonable specifi-
city set forth in 10 CFR 9 2.714. Eqke Power CL (Catawba
Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 467
(1982), yacated in part on other aroundi, CL1-83-19, 17 NRC
1041 (1983).

General fears or criticisms of past practices of the nu-
clear industry or the applicant are not appropriate bases
for contentions unless there is reason to suspect the
specific procedures or safety-related tests used in a _

proposed demonstration program which requires a license
amendment. Wisconsin Electric Power Co2 (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55, 14 NRC 1017, 1026 (1981).

Where the laws of physics deprive a proposed contention of any
credible or arguable basis, the contention will not be
an ,tted. Philadelch1L[lettric ft (Limerick Generating
Station, Units 1 and 2), LBP-84-16, 19 NRC 857, 870 (1984),
aff'd, ALAB-765, 19 NRC 645, 654 n.13 (1984); compare Houston
Lightino and Power CL (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 542 (1980).

O Whether or not a basis for contentions has been established
must be decided by considering the .ontentions in the context
of the entire record of the case up to the time the conten-
tions are filed. Thus, when an application for a license
amendment is itself incomplete, the standard for the admission
of contentions is lowered, because it is eaaier for peti-
tioners to have reasons for believing _that the application has .

not demonstrated the safety of the proposed procedures for
which an amendment is sought. Fisconsin Electric Power C L
(Point Beach Nuclear Plant, Units 1 and 2), LBP-81-45, 14 NRC
853 (1981).

A contention concerning the health effects of radon emissions
will be admitted only if the documented opinion of one or more
qualified authorities is provided to the Licensing Board that
the incremental (health effects of) fuel cycle-related radon .

emissions will be greater than those determined in the Appeal
-

Board proceeding. Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423,
1454 (1982), citina, Philadelphia Electric _CL (Peach Bottom
Atomic Power Station, Units 2 and 3), ALAB-654, 14 NRC 632,
635 (1981).

Where the only NEPA matters in controversy are legal con-
tentions that there has been a failure to comply with NEPA and
10 CFR Part 51, the Board may rule on the contentions withoutO further evidentiary hearings, making use of the existing
evidentiary record and additional material of which it can
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take official notice. htt@gli_LLn_iditenla (Three Mile
Island Nuclear Station, Unit 1), LUP-81-60, 14 NRC 1724, 1728
(1981).

When considering admission of new intervenor contentions based
on new regulatory requirements, the Licensing Board must find
a " nexus" between the new requirements and the particular
facility involved in the proceeding, and that the contentions
raise significant issues. The new contentions need not be
solely related to contentions previously admitted, but may
address themselves to the new requirements imposed. Eadlic
Gittand Electric Ch (Diablo Canyon Nuclear Power Plant, Units
1 and 2), LBP-81-5,13 NRC 226, 233-34 (1981).

As a general rule, Licensing Boards should not accept in
individual license proceedings contentions which are (or
about to become) the subject of genera; rulemaking by the
Commission. As a corollary, certain issues included in an
ad,Jdicatory proceeding may be rendered inappropriate for
resolution in that proceeding because the Commission has taken
generic action during the pendency of the adjudication. There
miy nonetheless be situations in which matters subject to
generic consideration may also be evaluated on a case-by-case
basis where such evaluation is contemplated by, or at least
consistent with, the approach adopttd in the rulemaking
proceeding. Metropolit AD_idign_Ch (Three Mile Island
Nuclear Station, Unit No. 1), ALAB-729, 17 NRC 814, 889-90
(1983), aff'd, CL1-84-ll, 20 NRC 1 (1984).

3.4.2 Issues Not Raised by Parties

A Licensing Board may, on it_ wn motion, explore issues
which the parties themselves 1. ave not placed in controversy.

~

10 CfR 9 2.760a; [oniolidated Edison Co. of N.Y. I m
(Indian Point Nuclear Generating Station, Units 1, 2 & 3),
ALAB-319, 3 NRC 188, 190 (1976). This power, however, is not
a license to conduct fishing expeditions and, in operating
license proceedings, should be exercised sparingly and only in
extraordinary circumstances where the Board concludes that a
serious safety or environmental issue remains. Consolidated
Edison Co. of N.Y. (Indian Point Nuclear Generating Station,
Unit 3), CL1-74-28, 8 AEC 7 (1974); ltxas Utilitiel Generating
LL (Comanche Peak Steam Electric Station, Units 1 and 2),
CL1-81-24,14 NRC 614, 615 (1981); (grolina Power and Licht.
Lo_. and Nor_th Carolina Easttrn Municipal Power Agency (Shearon
Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 915 n.2 (1985).
The Commission's Indian Poini ruling has been incorporated
into the regulations in modified form at 10 CFR S 2.760a.

When a Licensing Board in an operating license proceeding
considers issues which might be deemed to be raised sua spontJ
by the Board, it should transmit copies of the order raising
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' such issues to the Commission and General Counsel in accor-
dance with the Secretary's memo of June 30, 1981. Basion
Lighting _and Power 002 (South Texas Project, Units 1 and 2).
LDP-81-54,14 NRC 918, 922-923 (1981) .

The Licensing Board may be alerted to such serious issues not
raised by the parties through the statements of those making
limited appearances. Se Iowa Elestric Light & Power Co.
(Duane Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4
(1973).

Pursuant to authority granted under 10 CFR I 2.760a, the
presiding o ficer in an operating license proceeding may
examine matters not put into controversy by the parties only
where he or she determines that a serious safety, environ-
mental or common defense and security matter exists. Ing.1
Vtilities GRncratina._C92 (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-81-24, 14 NRC 614, 615 (1981);
ytrmont Yankee Nticlear Power Corp _,. (Vermont Yankee Nuclear
Power Station), ALAB-869, 26 NRC 13, 25 (1987), reconsit
denied on_gfier_gr_29_adi, ALAB-876, 26 NRC 277 (1987).

The Commission has directed that when a Licensing Board or
an Appeal Board raises an issue sua spont.c in an operating

G license proceeding, it must issue a separate order making the

(d) requisite findings, briefly state its reasons for raising the
issue, and forward a copy of the order to the OGC and the
Commission. (pmanche Ped, CL1-81-24,19.pn; Vermont YankE
Uuclear Power (grA (Vermont Yankee Nuclear Power Station),
ALAB-869, 26 NRC 13, 25 (1987). A Licensing Board may raise a
safety issue sua sp_nnig when sufficient evidence of a serious
safety matter has been presented that reasonable minds could ,

inquire further. Very specific findings are not required
since they could cause prejudgment problems. The Board need
only give its reasons for raising the problem. Southeni
California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), LBP-81-36, 14 NRC 691, 697 (1981),

in an operating license proceeding where a hearing is
convened as a result of intervention, the Licensing Board
will resolve all issues raised by the parties and any

issues which it raises ita_Joonte. Consolidated Edisoni
Co. of H.Y. . Inc. (Indian Point Nuclear Generating Station,
Units 1, 2 & 3), ALAB-319, 3 NRC 188, 190 (1976). The
decision as to all other matters which need to be con-
sidered prior to issuance of the operating license is the
responsibility of the NRC Staff alone. Lndian point,
supra, 3 NRC at 190; Portland General Elesf ric Co. (Trojan
Nuclear Plant), ALAB-181, 7 AEC 207, 209 n.7 (1974);
Kansas Gas and Electric CO (Wolf Creek Generating2

(Q)
Station, Unit 1), LBP-84-26, 20 NRC 53, 58 (1984). Once
the Licensing Board has resolved all contested issues and

' any sua sngn_t.g issues, the NRC Staff then has the authority
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to decide if any other matters need to be considered
prior to the issuance of an operating license. lens
Vlilities Genera M aq_C L (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-81-23, 14 NRC 159 (1981).
The mere acceptance of a contention does not justify a

|Board's assuming that a serious safety, environmental, or
common defense and security matter exists or otherwise relieve
it of the obligation under 10 CFR 5 2.760a to affirmatively
determine that such a situation exists. lexas Utilitici
Generd. tina (gh (Comanche Peak Steam Electric Station, Units 1
and 2), CL1-81-36, 14 NRC 1111, 1114 (1981).

In a construction permit proceeding, the Licensing Board has a
duty to assure that the NRC Staff's review was adequate, even
as to matters which are uncontested. Eq) f itALeJJLili1101
[L (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
774 (1977).

3.4.3 issues Not Addressed by a Party

The fact that the Staff may be estopped from asserting a
position does not affect a Board's independent responsibility
to consider the issue involved. Squihern Californi h[diMD
[h (San Onofre Nuclear Generating Station, Units 2 & 3),
ALAB-268, 1 NRC 383 (1975).

An adjudicatory board's examination of unresolved generic
safety issues, not put into controversy by the parties, is
necessarily limited to whether the Staff's approach is
plausible, and whether the explanations given for support of
continued safe operation of the facility are sufficient on
their face, Northern Stalej Power Company (Monticello Nuclear
Generating Plant, Unit 1), ALAB-620,12 NRC 574, 577 (1980).

The parties must be given an opportunity, at oral hearing or
by written pleadings, to produce relevant evidence concerning
abuses of Commission regulations and adjudicatory process, but
if a party fails to formally tender such evidence, the
Licensing Board should not engage in its own independent and
selective search of the record. Philadelphia Elect riq_fA
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC
967, 978 (1981).

3.4.4 Separate Hearings on Special Issues

Pursuant to a Licensing Board's general power to regulate
the course of a hearing under 10 CFR $ 2.718, such Boards
have the authority to consider, either on their own or
at a party's request, a particular issue separately from
and prior to other issues that must be decided in a pro-
ceeding. Potomac Electric Power Co. (Douglas Point
Nuclear Generating Station, Units 1 & 2), ALAB-277, 1 NRC
539, 544 (1975). See also 10 CFR Part 2, Appendix A,
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para 1(c)(1). Indeed, multiple contentions can be grouped
and litigated in separate segments of the evidentiary
hearing so as to enable the Licensing Board to issue
separate partial initial decisions, each of which de-
cides a major segment of the case. Lona Island liabling
(g2 (Shoreham Nuclear Power Station, Unit 1), LBP-83-30, 17
NRC 1132, 1136 (1983).

In a special proceeding, where the Commission has specified
the issues for hearing, a Licensing Board is obliged to
resolve all such issues even in the absence of active
participation by intervenors. Metropolitan Edison Co2
(Three Mile Island Nuclear Station, Unit 1), ALAB-772, 19 NRC
1193, 1263 (1984), rev'd in cart-on other aroundi, CLI-85-2,
21 NRC 282 (1985).

A request for a low-power license does not give rise to an
entire proceeding separate and 6ptrt from a pending full-power
operating license proceeding. Pacific Gas and_ Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-82-39,
16 NRC 1712, 1715 (1982), citina, Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5,
13 NRC 361 (1981).

The Appeal Board's holding in EEtamac Electric Power Cg2

O (Douglas Point Nuclear Generating Station, Units 1 and 2),
ALAB-277, 1 NRC 539 (1975), that any early findings made by a
Licensing Board, in circumstances where the applicant had dis-
closed an intent to postpone construction for several years,
would be open to reconsideration "only if supervening develop-
ments or newly available evidence so warrant", does not sup-
port a later Licensing Board's action in imposing a similar
limitation on the right to raise issues which were not encom-
passed by the early findings. Houston Lichting_and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9
NRC 377, 386-387 (1979), reconsid. denied, ALAB-539, 9 NRC 422
(1979).

3.4.5 Construction Permit Extension Proceedings

An applicant who fails to file a timely request for an
extension of its construction permit and allows the permit
to expire does not automatically forfeit the permit. The

'

Commission has_ held that a construction permit does not lapse
until the Commission has taken affirmative action to complete
the forfeiture. The Commission will consider and may grant an
untimely application for an extension of the construction
permit, without requiring the initiation of a new construction
permit proceeding. However, the applicant must still
establish good cause for an extension of its permit. In

O addition, the applicant is not entitled to continue its
ccnstruction activities after the expiration date of its
permit and prior to any extension of its permit. Texal
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UtilitieLHettrit_Ch (Comanche Peak Steam Electric Station,
Unit 1), CL1-86-4, 23 NRC 113, 120 & nn. 4-5 (1986).

Intervenors in a construction permit extension proceeding may
only litigate those issues that (1) arise from the reasons
assigned to the requested extension, and (2) cannot abide the
operating license proceeding. North 1rn Indiana _PudiLServics
Em (Bailly Generating Station, Nuclear-1), LDP-80-31, 12 NRC
699, 701 (1980); 1,onglslanJLMahMna_fh (Shoreham Nuclear
Power Station, Unit 1), LBP-82-41, 15 NRC 1295, 1301 (1982).

Contentions having no discernible relationship to the
construction permit extension are inadmissible in a permit _

extension proceeding; a show-cause proceeding under 10 CfR
S 2.7.06 is the exclusive remedy. Rorthern IndianLPatuit
Ecryice CQ2 (Bailly Generating Station, Nuclear 1), LBP-81-6,
13 NRC 253, 254 (1981), Lillng, Upr@ctn_indlanLfuhlic
Eervice Co (Bailly Generating Station, Nuclear 1), ALAB-619,m
12 NRC 558 (1980); Shgreham, sign,15 NRC at 1302; fublic
EQIYlce Co. of Ngw_ Harp 1 Mrg (Seabrook Station, Unit 2), Cll-
84-6, 19 NRC 975, 979 (1984).

The focus of any construction permit extension proceeding is
to be whether " good cause" exists for the requested extension.
Determination of the scope of an extension proceeding should
be based on " common sense" and the " totality of the circum-
stances " more specifically whether the reasons assigned for
the extension give rise to health and safety or environmental
issues which cannot appropriately abide the event of the
environmental review-facility operating license hearing. A

contention cannot be litigated in a construction permit
extension proceeding when an operating license proceeding is _

pending in which the issue can be raised; and, prior to the
operating license proceeding, a contention having nothing
whatsoever to do with the causes of delay or the permit
holder's justifications for an extension cannot be litigated
in a construction permit proceeding, in seeking an extension,
a permit holder must put forth reasons, founded in fact, that
explain why the delay occurred and those reasons must, as a
matter of law, be sufficient to sustain a finding of good
cause. Walhington Public Power Supp_11S_ySlem (WPPSS Nuclear
Project Nos. I and 2), CL1-82-29, 16 NRC 1221, 1227, 1229-30
(1982), cit.ing, Indiana and Michigan Electric Cot (Donald C.
Cook Nuclear Plant, Units 1 and 2), ALAB-129, 6 AEC 414
(1973); Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear 1), ALAB-619, 12 NRC 558 (1980). See
Washinoton Public Power Supply _SySiem (WPPSS Nuclear Projectt
No. 1), ALAB-771, 19 NRC 1183, 1189 (1984).

The NRC's inquiry will be into reasons that have contri-
buted to the delay in construction and whether those
reasons constitute " good cause" for the extension; the
same limitation to apply to any interested person seeking
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,

to challenge the request for an extension. The most
" common sense" approach to the interpretation of Section
185 of the Atomic Energy Act and 10 CFR 6 50.55 is that

' the scope of a construction permit extension proceeding
is limited to direct challenges to the permit holder's
asserted reasons that show " good cause" justification for
the delay. WPPSS, inn,16 NRC at 1228-1229; Washinoton
hblic Power Snoly System (WPPSS Nuclear Project No. 2), |-

ALAB-722, 17 NRC 546, 550-51 (1983); Public Service Co. of |
Rew Hampshire (Seabrook Station, Unit 2), CL1-846, 19 NRC 975, '

'

978 (1984); Texas Qtilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), CLI-86-4, 23 NRC 113, 121 (1986).

A permit holder may establish good cause for delays by
showing a need to correct deficiencies which resulted from a
previous corporate policy to speed construction by intention- ,

ally violating NRC requirements. The permit holder must also
show that the previous policy has since been discarded and
repudiated. Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station Unit 1), CL1-86-15, 24 NRC 397, 403 (1986).

An intervenor's concerns about substantive safety issues are
inadmissible in a construction permit extension proceeding.
Such concerns are more appropriately raised in an operating
license proceeding or in a 10 CFR 2.206 petition for NRC Staff
enforcement action against the applicant. Comanche Peak,
supr.a. 23 NRC at 121 & n.6, 123.

The test for determining whether a contention is within the
scope of a construction permit extension proceeding is a two-
pronged one. First, the construction delays at issue have to
be traceable to the applicant. Second, the delays must be -

" dilatory." If both prongs are met, the delay is without " good
cause." WPPS_S, supra, CLI-82-29, 16 NRC at 1231; ALAB-722, 17
NRC at 551; Washinoton Public Power Supply System (WPPSS
Nuclear Project No.1), LBP-84-9,19 NRC 497, 502 (1984),
aff'd, ALAB-771, 19 NRC 1183, 1189 (1984).

" Dilatory conduct" in the sense used by the Commission in
defining the test for determining whether a contention is
within the scope of a construction permit extension pro-
ceeding means the intentional delay of cinstruction without a
valid purpose. WPPSS, supra, ALAB-722, .7 NRC at 552; WPPSS,
inn, LBP-84-9,19 NRC at 502, aff'd, f. LAB-771,19 NRC at
1190.

An intentional slowing of construct'on because of a temporary
lack of financial resources or a fiower growth rate of
electric power than had been oribinally projected would
constitute delay for a valid business purpose. WPPSS,.suora,
LBP-84-9, 19 NRC at 504, aff'd, ALAB-771, 19 NRC at 1190.
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The Licensing Board should not substitute its judgment for
that of the applicant in selecting one among a number of
reasonable business alternatives. It is not the Board's
mission to superintend utility management when it makes
business judgments for which it is ultimately responsible.
WPPSS, inpa , ALAB-771, 19 NRC at 1190-91, citing, Detr_oit
Edi gn Co. (Enrico fermt Atomic Power Plant, Unit No. 2),ii
ALAB-475, 7 NRC 752, 757-58 (1978).

Unless an applicant is responsible for delays in completion of
construction and acted in a dilatory manner (i.e., intention-
ally and without a valid purpose), a contested construction
permit extension proceeding is not to be undertaken at all.
Moreover, even if a properly framed contention leads to such a
proceeding and is proven true, the Atomic Energy Act and
implementating regulations do not erect an absolute bar to
extending the permit. A judgment must still be made as to
whether continued construction should nonetheless be allowed.
WPPSS, inpn , ALAB-722, 17 NRC at 553.

A coisideration of the health, safety or environmental
effects of delaying construction cannot be heard at the
construction permit extension proceeding but must await the
operating license stage. WPP H , supn , LBP-84-9, 19 NRC at
506-07, Aff'd, AtAB-77), 19 NRC at 1189.

There is no basis in the Atomic Energy Act or in the regula-
tions for challenging the period of time in the requested
extension on the grounds that the period requested is too
short. WPPSS, tupn , LBP-84-9, 19 NRC at 506, a_fi'd, ALAB-
771, 19 NRC at 1191.

3.4.6 Export Licensing Proceedings Issues

The export licensing process is an inappropriate forum to
consider generic safety questions posed by nuclear power
plants. Under the Atomic Energy Act, as amended by the
Nuclear Non-proliferation nct of 1978, the Commission in
making its export licensing determinations focuses on non-
proliferation and safeguards concerns, and not on foreign
health and safety matters. Westinghouse Electric Corp.

(Export to South Korea), CLI-80-30, 12 NRC 253, 260-261
(1980); General Electric Co. (Exports to Taiwan), CL1-81-2, 13
NRC 67, 71 (1981). (See also 6.29.2)

3.5 SummaryJispositioj

in Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 &
2), ALAB-182, 7 AEC 210, 217 (1974), the Appeal Board found that
summary disposition, governed by 10 CFR S 2.749, was analogous
to and had a judicial counterpart in Rule 56 of the Federal
Rules of Civil Procedure which authorizes the filing of a motion
for summary judgment. See also Dairyland Power Cooperative (La
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Crosse Boiling Water Reactor), LBP-82-58,16 NRC 512, 519 (1982),
citina, Cleveland Electric illuminatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753-754 (1977);
Carolina Power and Liaht Co. and North Carolina Eastern Municinitl |

Eower Agenn (Shearon Harris Nuclear Power Plant), LBP-85-27A,n

22 NRC 207, 208 (1985); florida PawtCJLqd_ Light _(h (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 310
(1985); @mmonwealth_Ed.ison Co. (Braidwood Nuclear Power Station,

1

Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986). i

Decisions arising under the Federal Rules may serve as guidelines to
Licensing Boards in applying 10 CFR 2.749. Dairvland Power Coopera-

liya (La Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519
(1982), citina, Perry, igpn, 6 NRC at 754; Public Service Co. of New
llamasjdn (Seabrook Station, Units 1 and 2), LBP-74-36, 7 AEC 877,
878-079 (1974). Subsequent decisions of Licensing Boards have
analogized 10 CFR 6 2.749 to Rule 56 to the extent that the Rule 1

applied in the cases in question. M, n Public Service Co. of
Oklahomt (Black Fox Station, Units 1 & 2), ALAB-573, 10 NRC 775, 787
n.51 (1978); Gulf States Utilities Co. (River Bend Station, Units 1 &
2), LBP-75-10, 1 NRC 246, 247 (1975); Eublic Service Co. of New
flampshire (Seabrook Station, Units 1 & 2), LBP-74-36, 7 AEC 877, 878
(1974). (See also 5.8.5)

Under the concept of summary disposition (or summary judgment),

O the motion is granted only where the movant is entitled to judg-
ment as a matter of law, where it is quite clear what the. truth
is and where there is no genuine issue of material fact that re-
mains for trial. Tennessee Valley Authority (Browns Ferry Nuclear
Plant, Units 1, 2 & 3), LBP-73-29, 6 AEC 682, 688 (1973). A con-
tention will not be summarily dismissed where the Licensing Board
determines that there still exist controverted issues of material
fact. Houston Liahting and Power Co. (Allens Creek Nucle 3r
Generating Station, Unit 1), LBP-81-34, 14 NRC 637, 640-41 (1981).
Admission as a party to a Commission proceeding based on one
acceptable contention does not preclude summary disposition ner
guarantee a party a hearing on its contentions. Wisconsin
[]ectric Power Co. (Point Beach Nuclear Piant, Unit 1), ALAB-696,
16 NRC 1245, 1258 n.15 (1982), citina, Houston Liahtino and Pgwer
Dr(Allens Creek Nuclear Generating Station, Unit 1), ALAB-590,
11 NRC 542, 550 (1980). Section 2.749, like Rule 56, is a pro-
cedural device to be used as part of a screening mechanism for

' eliminating unnecessary consideration of assertions which do not
involve factual controversy. Use of summary disposition to
resolve tenuous issues raised in petitions to intervene has been
encouraged by the Commission and the Appeal Board. M, n.

,

L florthern States Power Co (Prairie Island Nuclear Generating
| Plant, Units 1 & 2), CLI-73-12, 6 AEC 241, 242 (1973); {{punan
|. Liahtina and Power Co. (Allens Creek Nuclear Generating Station,

Unit 1), ALAB-629, 13-NRC 75, 77 (1981); Hississippi Power &
M aht Cat (Grand Gulf Nuclear Station, Units 1 & 2), ALAB-130,

Oc 6 AEC 423, 424-25 (1973); Duauesne Liaht Co. (Beaver Valley
Power Station, Unit 1), ALAB-109, 6 AEC 243, 246 (1973);
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PennsvlV4n_{a Power and_ Light CL (Susquehanna Steam Electric
Station, Units 1 and 2), LBP-81-8, 13 NRC 335, 337 (1981), if

the issue is demonstrably insubstantial, it should be decided
pursuant to summary disposition procedures to avoid unnecessary
and possibly time-consuming hearings. LOM1RP_o_wer MLcLLinhi
[h (Waterford Steam Electric Station, Unit 3), LBP-81-48, 14 NRC
877, 883 (1981), cit ing, liomien_Ligittinaand2Lwer_C.92 (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542 (1980).

The Commission's summary disposition rule (10 CFR 6 2.749) gives a
party a right to an evidentiary hearing only where there is a genuine
issue of material fact. An important effect of this principle is
that applicants for licenses may be subject to substantial expense

~

and delay when genuine issues have been raised, but are entitled to
an expeditious determination, without need for an evidentiary hearing
on all issues which are not genuine. ConiuTers Power CL (Big Rock
Point Plant), LBP-82-8, 15 HRC 299, 301 (1982).

On its face, 10 CFR % 2.749 provides a remedy only with regard to
matters which have not already been the subject of an evidentiary
hearing in the proceedings at bar, but which are susceptible of final
resolution on the papers submitted by the parties in advance of any
such hearing. Tennesseg_lality_Mib_qrity (Hartsville Nuclear Plant,
Units lA, 2A, 18, and 2B), ALAB-554, 10 NRC 15, 19 (1979).

A Board may grant summary disposition as to all or any part of the
matters involved in an operating license proceeding. Houston
lightina and Power Co (South Texas Project, Units 1 and 2), LBP-m
86-15, 23 NRC 595, 634 (1986), Citing, 10 CfR S 2.749(a). In a
construction permit proceeding, summary disposition may only be
granted as to specific subordinate issues and may not be granted as
to the ultimate issue of whether the permit should be authorized.

-

10 CFR 5 2.749(d).

In an interesting approach seeking to avoid relitigation of matters
considered in a prior proceeding concerning the same reactor, a
Licensing Board invited motions for summary disposition which rely on
the record of the prior proceeding. In response, the intervenor was
expected to indicate why the prior record was inadequate and why
further proceedings might be necessary. The Licensing Board planned
to take official notice of the record in the prior proceeding and
render a decision as to whetFer further evidentiary hearings were
necessary. General Electric Co. (GETR Vallecitos), LBP-85-4, 21 NRC
399, 408 (1985).

If intervenors present evidence or argument that directly and
logically challenges the basis for summary disposition, creating
a genuine issue of fact for resolution by the Board, then summary
disposition cannot be granted. On the other hand, if intervenors'
facts are fully and satisfactorily explained by other parties,
without any direct conflict of evidence, then intervenors will
have failed to show the presoace of a genuine issue of material
fact. However, after finishing the process of reviewing facts
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contained in the intervenor's response, the Board must also
examine the motion to see whether the movant's unopposed findings :
of fact establish the basis for summary disposition. Cleveland
Electric illuminatina CL (Perry Nuclear Power Plant, Units 1 and
2), LBP-82-Il4, 16 NRC 1909, 1913 (1982).

With the consent of the parties, the Board may adopt a somewhat more
lenient standard for granting summary disposition than is provided
under 10 CFR $ 2.749. For example, the Board may grant summary
disposition whenever it decides that it can arrive at a reasonable '

decision without benefit of a hearing. That test would permit the
Board to grant summary disposition under some circumstances in which
it would otherwise be required to find that there is a genuine issue
of fact requiring trial. Texas Utilities Electric C.h (Comanche Peak
Steam _ Electric Station, Units 1 and 2), LDP-84-25, 19 NRC 1589, 1591
(1984).

3.5.1 Use of Summary Disposition

The Commission and Appeal Board have encouraged the use of
summary disposition to resolve contentions where an intervenor
has failed to establish that a genuine issue exists.
Dairvland Power Cooperative (La Crosse Boiling Water Reactor),
LBP-82-58, 16 NRC 512, 519 (1982), citina, Rorthern States

O Eqwer Co. (Prairie Island Nuclear Generating Plant, Units 1
and 2), CLI-73-12, 6 AEC 241, 242 (1973), aff'd sub nom. flEl
v. AEC, 502 f.2d 424 (D.C. Cir. 1974); Houston Liahtina snd
Power Co. (Allons Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542, 550-551 (1980); tilssissioni Power and
Liaht Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-
130, 6 AEC 423, 424-425 (1973).

A Licensing Board will deny intervenors' motion for summary
disposition where the intervenors have not raised any
litigable issues because of their failure to submit admissible
contentions. Eqhlic Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-89-38, 30 NRC 725, 741 (1989),
jiiff'd on other arounds, ALAB-949, 33 NRC 484, 490 n.19 (1991).

3.5.1.1 Construction Permit Hearings

While, as a general rule, summary disposition can be granted
in nearly any proceeding as to nearly any matter for which
there is no genuine issue of material fact, there is an

. exception under NRC Practice, in construction permit
hearings, summary disposition may not be used to determine the
ultimate issue as to whether the CP will be granted. 10 CFR
$ 2.749(d). leg Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), LBP-80-15, 11 NRC 765, 767
(1980).
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3.5.1.2 Amendments to Lxisting Licenses

Summary disposition may be used in license amendment proceed-
ings where a hearing is held with respect to the amendment.
hs10ERi. son CL (Pilgrim Nuclear Station, Unit 1), ALAB-191,
7 AEC 417 (1974). Sgs, exh, fuhlic Service Llg.ciric_andlai
[h (Salem Nuclear Generating Station, Unit 1), LBP-79-14, 9
NRC 557, 566-567 (1979); Elorida Powfr_pnd Light Ch (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-85-29, 22
NRC 300, 310 (1985).

3.5.2 Hotions for Sunnary Disposition
_

Under the Rules of Practice, 10 CFR Part 2, a motion for
summary disposition should be granted if the Licensing Board
determines, with respect to the question at issue, that there ,

is no genuine issue as to any material f act and that the
moving party is entitled to a decision as a matter of law.
10 CFR S 2.749(d).

10 CFR s 2.749 permits a Board to deny summarily motions for
summary disposition which occur shortly before a hearing where
the motion would require the diversion of the parties' or the
Board's resources from preparation for the hearing. Lh.g
Regents of the Unive.r_S.11y_oflplifornia (UCLA Research
Reactor), LBP-82-33, 16 NRC 1391, 1393 (1982).

The Board may not dictate to any party the manner in which it
presents its case. The Board may not substitute its judgment
for the parties' on the merits of their case in order to
summarily dismiss their motions, but it must deal with the
motions on the merits before reaching a conclusion. V[ih .

Re_g_ arch Reactor, spn,16 NRC at 1394,1395.

Under the NRC Rules of Practice, there is required to be
annexed to a motion for summary disposition a " separate, short x
and concise statement of the material facts as to which the i

moving party contends that there is no genuine issue to be
heard." Qairvland Pqwer Co.qpe_r_a_1.ive (La Crosse Boiling Water
Reactor), LBP-82-58, 16 NRC 512, 520 (1982), citing, 10 CFR
6 2.749(a). Where such facts are properly presented and are
not controverted, they are deemed to be admitted. La Cross _q,
spn,16 NRC at 520; Lona lslandlig_h_Li.ng_[_h (Shoreham
Nuclear Power Station. Unit 1), LBP-87-26, 26 NRC 201, 225
(1987), recqnsid. denied, LBP-87-29, 26 NRC 302 (1987): P_u. bl i c
Service Co. of New Ham.pihire (Seabrook Station, Units 1 and

.

2), ALAB-932, 31 NRC 371, 422-23 (1990); Mv_pn_qcd Medical
Syltems (One factory Row, Geneva, Ohio 44041), LBP-91-9, 33
NRC 212, 216 & n.15, 218 (1991). Se_c florida Power and Lichl
C.h (Ti Fey Point Nuclear Generating Plant, Units 3 and 4),
LBP-83 22 NRC 300, 305 (1985).,
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If there is any possibility that a litigable issue of fact :

exists or any doubt as to whether the parties should have
been permitted or required to proceed further, the motion
must be denied. GentrJtLElectric Co. (GE Horris Operation ,

Spent fuel Storage facility), LBP-82-14, 15 NRC 530, 532 !

(1982). As the Board rules on such a motion, all state-
ments of material facts required to be served by the ,

moving party must be deemed to be admitted, unless con-
troverted by the statement required to be served by the
opposing party. 10 CTR 5 2.749. Motions for sumary
disposition under Section 2.749 are analogous to motions
for summary judgment under Rule 56 of the federal Rules
of Civil Procedure. To defeat a motion for sumary dis-
position, an opposing party must present facts in an

'appropriate form. Conclusions of law and mere arguments
are not sufficient. The asserted facts must be material
and of a substantial nature, not fanciful or merely
suspicious. Where neither an answer opposing the motion
nor a-statement of material fact has been filed by an
intervenor, and where Staff and applicants have filed
affidavits to show that no genuine issue exists, the mrtion ;

for summary judgment will not be defeated. Texas Utilities
Generatina Company (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-82-17, 15 NRC 593, 595-96 (1982).

.

A summary disposition decision that an allegation presents no
genuine issue of fact may preclude admission of a subsequent,
late-filed contention based on the same allegation. Consumers
Power Co. (Big Rock Point Plant), LBP-82-190, 15 NRC 627, 631-
632 (1982).

Answers to interrogatories can be used to counter evidentiary.
material proffered in support of a motion for summary
disposition, bot only if they are made on the basis of
personal knowledge, over facts that would be admissible as
evidence, and are made by a respondent competent to testify to
those facts. Public Servi.te_Co. of New Hampshire (Seabrook
Station Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1175 (1983).

3.5.2.1 lime for Filing Motions for Sumary Disposition
'

A motion for summary disposition may be filed at any time
,

during a proceeding. 10 CFR % 2.749(a), 54 Fed. Rea. 33168,
33181 (August 11, 1989); Wisconsin Electric Power Co. (Point,

Beach Nuclear Plant Unit 1),_ALAB-696,.16 NRC 1245, 1263
(1982); 46 Eqd. Rea. 30328, 30330, 30331 (June 8, 1981). If

the Licensing Board determines that there are not genuine
issues of material fact, it may grant sumary disposition even
before discovery is otherwise completed if the party opposing
the motion cannot identify what specific information it seeks

O to obtain through further discovery. Wisconsin Electric Power
[o (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC2

1245, 1263 (1982), citina, 10 CfR 6 2.749(c); fed. R. Civ. P.

april 1992 HEARINGS 63

_._ , _ . _ _ . _ . ~ _ . _ _ . _ . _ . . _ _ _ _ _ _ _ _ . _ . _ _ _ . _ . _ _ - _ . . . _ _ _ - _ _ . _ _ _ _ _ _



- --

56(f); Sec. & Dfh Comm'n v. Spence & Gtgen Chtm_ixaLCA, 612
f.2d 896, 901 (5th Cir. 1980), Lttt& dgaltd, 449 U.S. 1082
(1981); Rgngfrio v. Camp, 470 f.2d 428, 431-432 (D.C. Cir.
1972).

A Licensing Board convened solely to rule on petitions
to intervene lacks the jurisdiction to consider filings
going to the merits of the controversy. Consequently,
such a Board cannot entertain motions for summary dispo-
sition. Pacific G4Ll_11tctric CL (Stanislaus Nuclear
Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977).
The filing of such motions must, therefore, await the
appointment of a hearing board.

In Consumets Power _CL (Big Rock Point Plant), LBP-82-8,15
NRC 299, 336 (1982), the Board permitted late filing of
affidavits in support of a motion for summary disposition
where: (1) blizzard conditions and misunderstandings as to
late filing requirements existed; (2) no serious delay in the
proceedings resulted; and (3) the testimony and affidavits
submitted were particularly helpful and directly relevant to
the safety of the spent fuel pool amendment being sought.

3.5.2.2 Time for Filing Response to Sumary Olsposition Motion

The ambiguity in the provisions of 10 CfR 6 2.749, when
considered in light of the requirements of 10 CfR 6 2.730,
with regard to the time for filing responses to motions for
summary disposition (ing Public SgtyR elom of New Hampjhire
(Seabrook Station, Units 1 & 2), LBP-75-9, 1 NRC 243, 244
(1975)) has been removed by amendments to Section 2.749.
Section 2.749(a), as amended, requires that responses to

.

motions for summary disposition be filed within 20 days after
service of the motion, htt see Texas Utilit_ies Electric CA,
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
85-32, 22 NRC 434, 436 (1985) (the Licensing Board extended
the time period for the Applicants' response to an inter-
venor's motion for summary disposition where the Applicants,
pursuant to a Management Plan to resolve design and quality
assurance issues, were gathering information to establish the
adequacy and safety of the plant).

A party who seeks an extension of the time period for the
filing of its response to a motion for summary disposition
should not merely assert the existence of potential witnesses
who might be persuaded to testify on its behalf. A party
should provide some assurances that the potential witnesses
will appear and will testify on pertinent matters. Georai_a
Power C0 (Alvin W. Vogtle Electric Generating Plant, Units2

1 and 2), ALAB-872, 26 NRC 127, 143 (1987).

O
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'] 3.5.2.3 Contents of Motions / Responses (Summary Olsposition)

The general requirements as to contents of motions for
summary disposition and responses thereto are set out in
10 CIR $ 2.749.

A grant of summary disposition is proper where the pleadings
and affidavits on file "show that there is no genuine issue as w
to any material fact and that the moving party is entitled to
a decision as a matter of law." 10 CFR 6 2.749(d). florida
Power and Licht CL (Turkey Point Nuclear Generating Plant,
Units 3 and 4), ALAB-660, 14 NRC 987, 1003 (1981), citina, f
yh ginia Electric and Power C h (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-584, 11 NRC 451 (1980); Carolina
Power and Licht Co. and North Carolina Eastern Municipal Power
egency (Shearon Harris Nuclear Power Plant), LBP-85-27A, 22
NRC 207, 208 (1985); Florida Power and Licht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LDP-85-29, 22
NRC 300, 310 (1985); Houstqn Liahtino Jnd Power Co. (South

,

2

Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595, 632
(1986); Florida Power and Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-86-27, 24 NRC 255, 261
(1986); Lena Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-87-26, 26 NRC 201, 212, 216 (1987),

( reconsid. denied, LBP-87-29, 26 NRC 302 (1987); Ettilldelphia
( ]) Electric Co2 (Limerick Generating Station, Unit 1), LBP-88-12,

27 NRC 495, 498, 506 (1988); Florida Power and Liattt_CA (St.v

Lucie Nuclear Power Plant, Unit 1), LBP-88-27, 28 NRC 455, 475
(1988); Public Service Co. of New Hamnshire (Seabrook Station,
Units 1 and 2), LBP-89-9, 28 NRC 271, 272-73 (1989); ell
Chemical isotope Enrichment. Inc , LBP-90-26, 32 NRC 30, 36-38
(1990); Public Service Co. of New Hamnshj_ra (Seabrook Station,r
Units 1 and 2), LBP-90-44, 32 NRC 433, 447 (1990); Rhodes-
53vre & Associa1Ss. Inc , LBP-91-15, 33 NRC 268, 271-72s

(1991).

All material facts set forth in the motion and not adequately
controverted by the response are deemed to be admitted. 10

CFR 6 2.749(a). Cleveland Electric 111uminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-83-3, 17 NRC 59, 61
(1983); lona liland liohtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-87-26, 26 NRC 201, 225 (1987), raconsid.
denied, LBP-87-29, 26 NRC 302 (1987); Public Service Co. of
,Naw Hampshira (Seabrook Station, Units 1 and 2), ALAB-932, 31
NRC 371, 422-23 (1990); Adva_n id Medical Systems (One Factory
Row, Geneva, Ohio 44041), LBP-91-9, 33 NRC 212, 216 & n.15,
218 (1991). A party opposing the motion may not rely on a
simple denial of material facts stated by the movant but must
set forth specific facts showing that there is a genuine
issue. 10 CFR $ 2.749(b); Houston Lichtina and Power Co.

O)
(South Texas Project. Units 1 and 2), LBP-86-15, 23 NRC 595,

( 632-33 (1986); Cleveland Electric _Illumh atino Co. (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 93
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(1986); bbliLSfryistl 201JcwJBMihirm (Seabrook Station,
Units 1 and 2), LBP-86-30, 24 NRC 437, 445 (1986); LOD 3_liland
L19blinglh (Shoreham Nuclear Power Station, Unit 1), LBP-87-
26, 26 NRC 201, 212, 216 (1987), tergnild udinied, LBP-87-29,
26 NRC 302 (1987); Miladv]phA11etttiL(h (Limerick
Generating Station, Unit 1), LBP-88-12, 27 NRC 495, 498, 504-

MyaRted M dictLSyltemi (One f actory Ruw, Geneva,06 (1988); t
Ohio 44041), LBP-90-17, 31 NRC 540, 542 & n.5 (1990). ke
hhllLEttv10tlh_Af_JewJgmpihlts (Seabrook Stat ion, Units 1
and 2), LBP-91-24, 33 NRC 446, 451 (1991). Where a party
opposing the motion is unable to file affidavits in opposition
in the time available, he may file an affidavit showing good
reasons for his inability to make a timely response in which -

case the Board may refuse summary disposition or grant a
continuance to permit proper affidavits to be prepared. 10

CfR S 2.749(c).

As to affidavits in support of a motion for a summary dis-
position, a document submitted with a verified letter ir,
which the attestation states that the person is " duly

authorized to execute and file this information on behalf
of the applicants" is not sufficient to make the document
admissible into evidence pursuant to 9 2.749(b). An affi-
davit must be submitted by a person to show he is compe-
tent to testify to all matters discussed in the document.
Cleveland __ Electric lliuminating Co. (Perry Nuclear Power
Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 755 (1977). he
f_lgrida Powetand_Li_gtLL(_o2 (Turkey Point Nuclear Generating
Plant, Units 3 and 4), ALAB-950, 33 NRC 492, 500-501 (1991).

Although 10 CFR 9 2.749(b) does not expressly require that
the af fidavit be based on a witness' personal knowledge of the _

material facts, a Board will require a witness to testify from
personal knowledge in order to establish material f acts which
are legitimately in dispute. This requirement applies as
well to expert witnesses who, although generally permitted to
base their opinion testimony on hearsay, may only establish
those material facts of which they have direct, personal
knowledge. Commonwealth Edisan Co. (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 418-419
(1986).

Movant's papers which are insufficient to show an absence of
an issue of fact, cannot premise a grant of summary judgment.
Similarly, a response opposing a motion for summary judgment
must have a statement of material f acts. Mere allegations and
denials will not suffice, but there must be a showing of
genuine issues of fact. 11ol1Lon lightinq _ and Pgw_er Cg_,.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-629,
13 NRC 75, 78 (1981); yltgin.ia_Llect ric and Power ComAany
(North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11
NRC 451 (1980); Pennsylvania Power _and_Ligh1 1 L (Susquehanna
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Steam Electric Station, Units 1 and 2), LBP-81-8, 13 NRC 335,*

'337 (1981); 10 CFR i 2.749(b); Carolina Power and Liaht Co.
4

.and_ North Carolina Ee11Rin Munitinal.20Kcr_AgenrJ (Shearon i
*

Harris Nucicar Power Plant), LBP-85-27A, 22 NRC 207, 229, 231
(1985); [ny onwealth Edison Co. (Braidwood Nuclear Power
Station, Ur.its 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986);
Gtnfral Public Vtilities Nuclear Corp 2 (Three Mile Island
Nuclear Station, Unit 2), LBP-88-23, 28 NRC 178, 182 (1988).

.

:
Sfg Public Service Co. of NewJamp1hin (Seabrook Station,
Units 1 and 2), LBP-88-31, 28 NRC 652, 662-65 (1988). In that
connection, it would frequently not be sufficient for an,

opponent to rely on quotations from or citations to published'

work of researchers who have apparently rcached conclusions at,

variance with the movant's affiants. [arolina Power & Licht
[p a d North Carolina Eastern Municipal Power Aagng,y (Shearon |Harris Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRC 432, '

436 (1984), nconsid den, on other arounds, LBP-84-15,19 NRC
837, 838 (1984).

Answers to interrogatories can be used to counter evidentiary ,

material proffered in support of a motion for summary dis-
'i

position, but only if they are made on the basis of personal
knowledge, over facts that would be admissible as evidence,t

'and are made by a respondent competent to testify to those
facts. Public Service Co. of New Hamp1hin (Seabrook Sta- I
tion Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1175 (1983).

An opponent's allegation of missing information without a
showing of its materiality is insufficient to defeat a motion
for summary disposition. Kerr-McGeel hemical Corp. (West
Chicago Rare Earths f acility), LBP-89-35, 30 NRC 677, 687-88 :

'(1989), yanted and reversed, ALAB-944, 33 NRC 81,140-48
(1991).

3.5.3 Sumary Disposition Rules

By and large, the rules and standards established by the
courts for granting or denying a motion for summary judg-
ment under Rule 56 of the Federal Rules of Civil Procedure '

will be applied by Licensing Boards in their consideration of
motions for summary disposition under 10 CFR 6 2.749. Algha.m.3
Eower Co. (Joseph M. f arley Nuclear Plant, Units 1 & 2), ALAB-
182, 7 AEC 210, 217 (1974).

Based on judicial interpretations of Rule 56, the burden of-
-

proof with respect to summary disposition is upon the movant
who must demonstrate the absence of any genuine issue of
material fact. J. Moore, [gdea l Practiff, Vol. 6. Ch. 56,_ .

para. 56.15(3) (2nd ed.1966); Rairvlan_d Power Cooneratlye (La
Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519-
(1982), citing, Adickes v. Kress and lg2, 398 U.S. 144, 157
(1970); [ommonwealth Edison Cp2 (Braidwood Nuclear Power'

j Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986);
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liqu110nl19h11.ng_And Powgr_Ch (South Texas Project, Units 1
and 2), LBP-86-15, 23 NRC 595, 632 (1986); EyJ2iig_Serylte_(q.
of New liamnihite (Seabrook Station, Units 1 and 2), LBP-86-30,
24 NRC 437, 445 (1986); [lgrida_Pqwer and_llgttLCL (St. Lucie
Nuclear Power Plant, Unit 1), LBP-88-27, 28 NRC 455, 460, 461-
62 (1968); Enblic SerJice CqmpljityjiaMtshire (Seabrook
Station, Units 1 and 2), LBP-88-31, 28 NRC 652, 665 (1988);
[lorida Power and Light CO2 (Turkey Point Nucicar Generating
Plant, Units 3 and 4), LBP-90-4, 31 NRC 54, 67, 69 (1990),
aff'd, ALAB-950, 33 NRC 492 (1991). Thus, if a movant fails
to make the requisite showing, its motion may be denied even
in the absence of any response by the proponent of a conten-
tion. La Crosse, inntn, 16 NRC at $19. Sgg Liroling PoweL 1
Light Co. and North Carolina EtslernjignitJpaLPower Agency
(Shearon Harris Nuclear Plant, Units 1 and 2), LBP-84-7, 19
NRC 432, 435 (1984), retp.nMd. den, on other aroundi, LBP-84-
15, 19 NRC 837, 838 (1984).

Nonetheless, where a proponent of a contention fails to
respond to a motion for summary disposition, it does so
at its own risk; for, if a contention is to remain
litigable, there must at least be presented to the Board
a sufficient factual basis "to require reasonable minds
to inquire further." L3_Ltaist, appra,16 NRC at 519-20,
citino, Egn_nsylvLnia Power and Licht Co. and Allechenv
Electric Cgg erative. Inc. (Susquehanna Steam Electric
Station, Units 1 and 2), Al.AB-613, 12 NRC 317, 340
(1980); Louisiana Pqyer and Licht Co. (Waterford Steam
Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1325
n.3 (1983). To meet this burden, the movant must elimi-
nate any real doubt as to the existence of any genuine
issue of material fact. Poller v, Columbia Stoadtailing !

Co_u inc., 368 U.S. 464 (1962); nartor v. Arkania M latural
[ia_s Coro2, 321 U.S. 620, 627 (1954); Louisiana Power and
Licht Cp2 (Waterford Steam Electric Station, Unit 3),
LBP-81-48, 14 NRC 877, 883 (1981). The record and affi-
davits supporting and opposing the motion must be viewed
in the light most favorable to the party opposing the
motion. Sgg Public Service Co of New Hampshire (Seabrooka
Station, Units 1 & 2), LBP-74-36, 7 AEC 877 (1974) and
cases cited therein at pp. 878-879. D31rvland Power 10-
gnerative (La Crcsse Boiling Water Reactor), LBP-82-58,
16 NRC 512, 519 (1982), citina, Poller v. Columbia Brg.a_d_-
castina System. Ing2, 368 U.S. 464, 473 (1962); Crest Autg
SJpplies. Inc. v. Ero Manufacturina Co., 360 F.2d 896,
899 (7th Cir. 1966); United Mjne Workers of America. OLLt2
22 v. Roncqn, 314 f.2J 186, 188 (10th Cir. 1963); EennsyJyalia
Power and Licht Co._g id Allegheny []ectric Coo. perative _,_lp 2
(Susquehanna Steam Electric Station, Units 1 and 2), LBP-81-8,
13 NRC 335, 337 (1981); Carolina Power and Light Co. and__ North
Carolina Eastc? n Municipal Powcr_Agenc_y (Shearon Harris
Nuclear Power Plant), LBP-85-27A, 22 NRC 207, 208 (1985)-
Florida Power and light Co. (Turkey Point Nuclear Generating
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(L)
,

Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 310 (1985);
Commonwealth Edjlgn Co. (Braidwood Nuclear Power Station.
Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986); Houston
Liahtina and Power Co. (South Texas Project, Units 1 and 2),
LBP-86-15, 23 NRC 595, 632 (1986); Public Servics_Co. of Nfw
flampshire (Seabrook Station, Units 1 and 2), LBP-91-24, 33 NRC
446, 450 (1991). The opposing party need not show that he
would prevail on the issues but only that there are genuine
issues to be tried. &mstican Manuf acturers Mut. Ins. Co. v.
/Lmerican Broadcastina - Par 6 mount Theaters. Inc., 388 F.2d
272, 280 (2d Cir. 1967); Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-86-12, 23 NRC 414,
418 (1986). The fact that the party opposing summary
disposition failed to submit evidence controverting the
disposition does not mean that the motion must be granted.
The proponent of the motion must still meet his burden of
proof to establish the absence of a genuine ,ssue of material
fact. Cleveland Electric 111uminatina Co. (Perry Nuclear
Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 753-54 (1977);
Pennsylvania Power and Liaht CL (Susquehanna Steam Electric
Station, Units 1 and 2), LBP-81-8, 13 NRC 335, 337 (1981);
Carolina Power and Licht Co. and North Carolina Eastern-

Upnicipal Power Aaency (Shearon Harris Nuclear Power Plant),
LBP-85-27A, 22 NRC 207, 208 (1985); Dorida Power and Liaht
1 (Turkey Point Nuclear Generating Plant, Units 3 and 4),

(n) LBP-85-29, 22 NRC 300, 310 (1985); Houston Liahtina and Power
V h (South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC

595, 633 (1986). :

Even if no party opposes a motion for summary disposition, the
movant's filings must still establish the absence of a genuine
issue of material fact. An intervenor that does respond to a
motion for summary disposition but that fails to file the
required " separate statement" should be no worse off than one
who fails to respond at all. Cleveland Electric Illuminaling
Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-3, 17
NRC 59, 62 (1983).

The regulations do not require merely the showing of a
" material issue of fact" or.an " issue of fact." They require
a genuine issue of material fact. Io be genuine, the factual
record, considered in its entirety, must be enough in doubt so
that there is a reason to hold a hearing to resolve the
issue. Cleveland Electric 111uminatina Co. (Perry Nuclear
Power Plant, Units l and 2), LBP-83-46,18 NRC 218, 223
(1983).

Where the existing record is insufficient to allow summary
disposition, it is not improper for a Licensing Board to

| request submission of additional documents which it knows
|' ( would support sununary disposition and to consider such

-( documents in reaching a decision on a summary dispositiont
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motion. [hynluld_[htttiLLlhminihtih (Ferry Nuc1 ear
Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 752 (1977).

When summary disposition is requested before discovery is
completed, the Board may deny the request either upon a
showing of the existence of a genuine issue of material f act
or upon a showing that there is good reason for the Board to
defer judgment until af ter specific discovery requests are
made and answered. Wisconsin Electric Powtr_fL (Point Beach
Nuclear Plant Units 1 and 2), LBP-81-55, 14 NRC 1017, 1021
(1981).

The limitation on summary disposition in a construction
permit proceeding does not apply in a construction permit
amendmerli proceeding. Summary disposition may be granted in a
CP amendment proceeding where there is no genuine issue as to
any material fact that warrants a hearing and the moving party
is entitled to a decision in its favor as a matter of law.
Washinoton Public Power Supph_ Snits (WPPSS Nuclear Project
No. 1), ALAB-771, 19 NRC 1183, 1188 and n.14 (1984).

In an operating license proceeding, where significant health
and safety or environmental issues are involved, a Licensing
Board should grant a motion for summary disposition only if it
is convinced from the material filed that the public health
and safety or the environment will be satisf actorily pro-
tected. Chcinnati Gas and Ekstric Co. (William H. Zimmer
Nuclear Station), LBP-81-2, 13 NRC 36, 40-41 (1981), citing,
fleveland Electric illumimtlin3_(A (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-443, 6 NRC 741 (1977); 10 CFR
6 2.760a; Houston Lightina and Power _(_o (South Texas Project,2

Units 1 and 2), LBP-86-15, 23 NRC 595, 633 (1986).
_

in an operating license proceeding, summary disposition on
safety issues should not be considered or granted until af ter
the Staff's safety Evaluation Report and the ACRS letter have
oeen isrutd. Duke P_ower Co (William B. McGuire Nuclear
Station, Units 1 & 2), LBP-77-20, 5 NRC 680, 681 (1977).

An answer filed in response to a summary disposition mo-
tion, in support of the motion, was not considered by the
Licensing Board because 10 CFR 6 2.749 provided only for
answers " opposing the motion." Public Service Electric
and Gas Co. (Salem Nuclear Generating Station, Unit 1),
LBP-79-14, 9 NRC 557 (1979). Subsequently, the holding in
Salem, lupr_a, was rendered invalid by a change to 10 CFR
% 2.749(a) which specifically permits responses in support of,
as well as in opposition to, motions for summary disposition.
45 Fed. Reo. 68919 (Oct. 17, 1980).

In responding to a statement filed in support of a motion for
summary disposition, a party who opposes the motion may only
address new facts and arguments presented in the statement.
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The party may not raise additional arguments beyond the scope
of the statement. Public Service Co. of_ticLllampshire
(Seabrook Station, Units 1 and 2), LBP-86-30, 24 NRC 437,
439 n.1 (1986).

When a proper showing for summary disposition has been made by
the movant, the party opposing the motion must aver specific
facts in rebuttal. Where the movant has satisfied his initial
burden and has supported his motion by affidavit, the opposing
party must proffer countering evidential material or an
affidavit explaining why it is impractical to do 50. hblic
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-83-32A, 17 NRC 1.170, 1174 n.4 (1983).

'

A movant for summary disposition is generally prohibited from
filing a reply to another party's answer to the motion. 10

CFR 6 2.749(a). However, pursuant to its general authority
under 10 CFR 6 2.718(e), a Licensing Board may lift the
prohibition if the movant can establish a compelling reason or
need to file a reply. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-87-26, 26 NRC 201, 204
(1987), reconsid. denied, LBP-87-29, 26 NRC 302 (1987). Ec_q

Florida Powpr and Liaht Co. (Turkey Point Nuclear Generating
_

Plant, Units 3 and 4), ALAB-950, 33 NRC 492, 499-500 (1991),

in the summary disposition area, health effects contentions
have been differentiated from other contentions. An opsonent
of summary disposition in the health effects area must lave

some new (post-1975) and substantial evidence that casts doubt
on the BEIR estimates. Furthermore, he must be prepared to
3 resent that evidence through qualified witnesses at the
learing. Carolina Power & Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Plant,

-Units 1 and 2), LBP-84-7, 19 NRC 432, 437 (1984), _reconsid,
den., LBP-84-15, 19 NRC 837, 838 (1984), gj_ ting, hb.lic
Eervice Co. of Oklahoma (Black Fox Station, Units 1 and 2),
CL1-80-31, 12 NRC 264, 277 (1980),

3.5.4 Content of Sumary Disposition Order
,

in granting summary judgment, the Licensing Board should set
forth the legal and factual bases for its action. Where it
has not, the Appeal Board will examine the record and see if
there are any genuine issues. Viroinia Electric and Power Co.
(North-Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11
NRC 451, 453 n.4 (1980).

3.5.5 Appeals from Rulings on Sumary Disposition

As is the case under Rule 56 of the Federal Rules, a denial of
a motion for summary disposition is interlocutory and,

i therefore, not appealable. Louisiana Power & Liaht Co.
| (Waterford Steam Electric Generating Station, Unit 3), ALAB-
l
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220, 8 AEC 93 (1974); florida Power _and_Linh1_(A (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-85-29, 22
NRC 300, 331 (1985). This applies as well to denials of
partial sunnary disposition. Waltrford, c.11ed in PennsylvLnia
Power and _LigtLtA (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-641, 13 NRC 550, 551 (1981). An order
granting sunnary disposition of an intervanor's sole conten-
tion is not interlocutory since the consequence is inter-
venor's dismissal f rom the proceeding. As such, it is
immediately appealable. Houston Ltahtinq an _fewar_ChJ
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-629,
13 NRC 75, 77 n.2 (1981). An order summarily dismissing some,
but not all, of an intervenor's contentions which does not
have the effect of dismissing the intervenor from the
proceeding is interlocutory in nature and an appeal must
await the issuance of an initial decision. ClelqLantilaciric
illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-736, 18 NRC 165 (1983); MetropolitaIL[dison C0 (lbree2

Mile Island Nuclear Station, Unit 1), ALAB-807, 21 NRC 1195,
1198 n.3 (1985); Lyrkey fgjnt, supra, 22 NRC at 331.

Where a Licensing Board has not set forth the legal and
factual basis for its action on a summary judgment motion, the
Appeal Board will examine the record to see if there are any
genuine issues. VirgLniallettr_lund PowerA (North Anna
Nuclear Power Station, Units 1 & 2), ALAB-584, 11 NRC 451,
453 n.4 (1980).

3.6 Attendance at and Particip_a11on in llearings

An intervenor may not step in and out of participation in a par-
titular issue at will. Northern St ates Power Co (Prairie Island _m
Nuclear Generating Plant, Units 1 & 2), ALAB-288, 2 NRC 390, 393
(1975). According to one Licensing Board, an intervenor who
raises an issue and then refuses to actively participate in the
hearing may lose his right to appeal the Licensing Board's
decision. Ro_ston Edison Co. (Pilgrim Nuclear Generating Station, .

Unit 2), LBP-76-7, 3 NRC 156 (1976). h i Gear.gia Power _Ch (Alvin j
W. Vogtle Electric Generating Plaat. Units 1 and 2), ALAB-851,
24 NRC 529, 530 (1986), citing, Csatumers._Egwer Co (Midland Plant,x
Units 1 and 2), ALAB-691, 16 NRC 897, 907 (1982), review declined,
CL1-83-2, 17 NRC 69 (1983). A party's total failure to assume
a significant participational role in a proceeding (Egi, his
failure to appear at hearings and to file proposed findings),
at least in combination with other factors militating against
his being retained as a carty, will, upon motion of another
party, result in his dismissal from the proceeding. Gulf Sta_tfi
Utilities Co. (River Gend Station, Units 1 & 2), ALAB-358, 4 NRC 558,
560 (1976).

If an intervenor " walks out" of a hearin,. it is nevertheles; proper
for the Licensing Board to proceed in his absence. Northern Indiana
Public Service Co1 (Bailly C-enerating Station, Nuclear-1), ALAB-224,
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5 3.6
' 8 AEC 244, 251 (1975); 10 CFR 6 2.707(b). The best practice in such

a situation is for the Board to make thorough inquiry as to the
issues raised by the absent intervenor despite his absence.
LouisianjtPower & Licht Co. (Waterford Steam Electric Station, Unit
3), ALAB-242, 8 AEC 847, 849 (1974).

A party who was dismissed from a proceeding for failing to respond,
without good cause, to Board orders reactivating the proceeding, must !

satisfy the criteria for untirely petitions to intervene in order to
be readmitted. General ElectricA (GETR Vallecitos), LBP-84-54,
20 NRC 1637, 1642-1643 (1984).

A party seeking to be excused from ps.*ticipation-in a prehearing
conference should present its justifscation in a request presented
before the date of the conference. Public Servite Co. of New
Hampshire (Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187, 191 1

(1978).

The appropriate sanction for willful refusal to attend a prehearing
conference is dismissal of the petition for intervention. In the
alternative, an appropriate sanction is the acceptance of the truth
of all statements made by the applicant or the Staff at the prehear-
ing conference. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Unit 1), LBP-82-108, 16 NRC 1811, 1817 (1982).

I Where an intervenor indicates its intention not to particip3tc in the
evidentiary hearing, the intervenor may be held in default and its
admitted contentions dismissed although the Licensing Board will
review those contentions to assure that they do not raise serious
matters that must be considered. Boston Edison Co. (Pilgrim Nuclear
Generating Station, Unit 2), LBP-76-7, 3 NRC 156, 157 (1976). Egg ,

-Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-90-12, 31 NRC 427, 429-31 (1990), aff'd in part, ALAB-934, 32
NRC 1 (1990).

Where an issue is remanded to the Licensing Board and a party did not
previously participate in consioeration of that issue, submitting no
contentions, evidence or_propo:ed findings on it and taking no
exceptions to the Licensing Board's disposition of it, the Licensing
Board is fully' justified in excluding that party from participation
in the remanded hearing on that issue. Status as a party does not
carry with it a-license to step in and out of consideration of issues
at will. Eublic Service Co. of Indiau (;urble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-493, 8 NRC 253, 268-69 (1979).

i

A participant in an NRC proceeding should anticipate having to,

| manipulate its resources, however limited, to meet its obligations.
Wisconsin f.lectric Power Co. (Point Beach Nuclear Plant, Unit 1),|

ALAB-719, 17 NRC 387, 394 (1983), citino, Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB-666,15 NRC 277,
279 (1982); Philadelphia Electric Co. (Peach Bottom Atomic Power

i
Station, Units 2 and 3), ALAB-566, 10 NRC 527, 530 (1979); General

,
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hblic Utilities Nuc]fAr__(g h (Three Mile Island Nuclear Station,
Unit 1), LUP-86-14, 23 NRC 553, 559 (1986).

3.7 Burden and M.e_ans of Propf

A licensee generally bears the ultimate burden of proof. Metro-
politan Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
697, 16 NRC 1265, 1271 (1982), L tina, 10 CFR S 2.732. But inter-i
venors must give some basis for further inquiry. Jfiree Mile Island,
Lun a, 16 NRC at 1271.

The ultimate burden of proof in a licensing proceeding, on the
question of whether a permit or license should be issued is upon the
applicant. But where one of the other parties to the proceeding
contends that, for a specific reason the permit or license should be
denied, that party has the burden of going forward with evidence t)
buttress that contention. Once the party has introduced sufficient
evidence to establish a prima facie case, the burden then shifts to
the applicant, which as part of its overall burden of proot, must
provide a sufficient rebuttal to satisfy the Board that it should
reject the contention as a basis for denial of the permit or license.
Louisiana Power and liaht Co. (Waterford Steam Electric Station, Unit
3), ALAB-732, 17 NRC 1076, 1093 (1983), giting, kn_Lumers PQ_wer Co.
(Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331, 345 (1973);
Louisiana Power and Lich L(L (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 56 (1985). Eqg Consumers Power Co. (Hidland
Plant, Units 1 and 2), ALAB-315, 3 NRC 101, 103 (1976); General
P_qblic Utilities Nuclear Carp 2 (Three Mile Island Nuclear Station,
Unit 2), ALAB-926, 31 NRC 1, 15-16 (1990).

Where the Licensing Board directed an intervenor to proceed with its
case first because of the intervenor's failure to comply with certain
discovery requests and Board orders, the alteration in the order of
presentation did not shift the burden of proof. That burden has been
and remains on the licensee. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1245 (1984),
rev'd in part on other arounds, CL1-85-2, 21 NRC E82 (1985).

Under Commission practice, the applicant for a construction permit or
operating license always has the ultimate burden of proof. 10 CFR
E 2.732. The degree to which he must persuade the board (burden of
persuasion) should depend upan the gravity of the matters in
controversy. Virainia Electris_& Power Company (North Anna Power
Station, Units 1, 2, 3 & 4), ALAB-256, 1 NRC 10, 17, n.18 (1975).

An applicant has the burden of proof to demonstrate that the
off-site emergency plan complies with Commission rules and
guidance. The burden must be carried whether or not the appli-
cant is primarily responsible for carrying out a particular aspect
of the plan. Consumers Power Co. (Big Rock Point Plant), LBP-82-77,
16 NRC 1096, 1099 (1982), citina, 10 CFR S 2.732.
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An applicant has the burden of proving, prior to the issuance of a
full-power license, that there is reasonable assurance that adequate
protective measures can and will be taken in an emergency. Philadel-
chia Electric Co. (Limerick Generating Station Units 1 and 2), ALAB-
836, 23 NRC 479, 518 (1986), citina, 10 CFR $ 50.47(a)(1). However,
an applicant is not required to prove and reprove essentially
unchallenged factual elements of its case. An intervenor may noti

merely assert a need for more current information without having
raised any questions concerning the accuracy of the applicant's
submitted facts. Philadelchia Electric Co. (Limerick Generating

,

Station, Unit s 1 and 2), ALAB-857, 25 NRC 7,13 (1987).

There is some authority to the effect that in show cause proceedings _

for modification of a construction permit, the burden of going
forward is on the Staff or intervenor who is seeking the modification
since such party is the " proponent of an order." Consumers Power
Company (Midland Plant, Units 1 & 2), LBP-74-54, 8 AEC 112 (1974).

-

With respect to motions, the moving party has the burden of proving
that the motion should be granted and he must present information
tending to show that allegations in support of his motion are true.
Enniolidated Edison C_p. of N.Yui inc. (Indian Point Station, Units 1,
2 & 3), CL1-77-2, 5 NRC 13 (1977).

The general rule that the applicant carries tne burden of proof does

O not apply with regard to alternate site considerations. For alter-
nate sites, the burden of proof is on the Staff and the applicant's
evidence in this regard cannot substitute for an inadequate analysis
by the Staff. Boston Edison (p2 (Pilgrim Nuclear Generating Station,
Unit 2), ALAB-479, 7 NRC 774, 794 (1978).

The= applicant carries the burden of proof on safety issues. Duke ;
Power Cqi (Catawba Nuclear Station, Units 1 and 2), CL1-83-19,17 NRC
1041, 1048 (1983), citinu, Cnnsumers Power Co. (Midland Plant, Units
1 and 2), ALAB-283, 2 NRC 11, 17 (1975).

An applicant who challenges the Staff's denial of his applica* ion for
an operator's license has the burden of proving-that the Staff
incorrectly graded or administered the operator examination. If the,

applicant establishes a prima facie case that the Staff acted
incorrectly, then the burden of going forward with evidence shifts to
the Staff. Alfred J. Morabito (Senior Operator License for Beaver
Valley Power Station, Unit 1), LBP-87-23, 26 NRC 81, 84 (1987).

3.7.1 - Outies of Applicant / Licensee -

A-licensee of a nuclear power plant has a great responsibility
-to the public, onn that is increased by the Commission's heavy
dependence on the licensee for accurate and timely information
about the facility and its cperation. Metropoli1_an Edison Co.

O (Three Mile Island Nuclear Station, Unit 1), ALAB-772, 19 NRC
1193, 1208 (1984), rgv'd in part on other arounds, CLI-85-2,
21 NRC 282 (1985); Louisiana Power and Licht Co. (Waterford
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Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 48, 51
(1985).

The NRC is dependent upon all of its licensees for accurate
and timely information. The Licensee must have a detailed
knowledge of the quality of installed plant equipment.
Pg11 tion for Emergency sn1 Remedial Actiqrl, CL1-80-21, 11 NRC
707, 712 (1980); Lonsumers PQwer_CL (Midland Plant, Units 1
and 2), ALAB-691,16 NRC 897, 910 (1982), .citja9, P_ttiljon for
[ n rgency anj Remedial Action, CL1-78-6, 7 NRC 400, 418
(1978); Tennessee Valley Ap hority (Browns ferry Nuclear
Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387 (1982).

In general, if a party has doubts about whether to disclose
information, it should do so, as the ultimate decision with
regard to materiality is for the decisionmaker, not the
parties. Egnsumers Power CL (Midland Plant, Units 1 and 2), *

ALAB-691, 16 NRC 897, 914 (1982).

The ultimate burden of persuasion rests with applicant and
with NRC Staff to extent Staff supports the applicant's
position. Parties saddled with this burden typically proceed
first and then have the right to rebut the case presented by
their adversaries. Philadelphia Electric CL (Peach Bottom
Atomic Power Station, Units 2 & 3), ALAB-566, 10 NRC 527, 529
(1979).

3.7.2 Intervenor's Contentions - Burden and Means of Proof

it has long been held that an intervenor has the burden of
going forward, either by direct evidence or by cross-
examination, as to issues raised by his contentions. _

Philadelohia ElectCic Co. (Limerick Generating Station,
Units 1 & 2), ALAB-262, 1 NRC 163, 191 (1975); Maing_Qnkes
Atomic Power Co. (Maine Yankee Atomic Power 5tation), ALAB-
161, 6 AEC 1003, 1008, reconsid. den,, ALAB-166, 6 AEC 1148
(1973), remanded on ot.her ands., CL1-74-2, 7 AEC 2, aff'd,
ALAB-175, 7 AEC 62 (1974); Consumjtts_ Power [L (Midland Plant,
Units 1 & 2), ALAB-123, 6 AFC 331, 345 (1973); Public_lervicg
Co. of Hrw HampittLr_g (Seabrook Station, Units 1 and 2), LBP-r
83-20A, 17 NRC 586, 589 (1983).

Where an intervenor raises a particular contention
challenging a licensee's ability to operate a nuclea*
power plant in a safe manner, the intervenor necessarily
assumes the burden of going forward with the evidence
to support that contention. Metropolitan Edison Com
(Three Mile Island Nuclear Station, Unit 1), ALAB-772,
19 NRC 1193, 1245 (1984), rev'd in part on other arounA,
CL1-85-2, 21 NRC 282 (1985).

An intervenor must come forward with sufficient evidence to
require reasonable minds to inquire further, and it has an
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obligation to reveal pursuant to a discovery request what the
evidence is. That requirement is not obviated by an inter-
venor's strategic choice to make its case through cross-
examination. Seabrook, supra, 17 NRC at 589.

This requirement has, on occasion, been questioned by the
courts in those situations in which the information is in
the hands of the Staff and/or applicant. Eftg. Ita, lath
Committee for a Safe Environment v. NRC, 527 F.2d 812 at
n.12 (D.C. Cir. 1975).

The t. cope of the 'isrden of going forward" rule has also been
questioned by the courts, in Aeschliman v. NRC, 547 F.2d 622,
628 (D.C. Cir, 1976), the Court of Appeals indicated that an
intervenor, in commenting on a draft EIS, need only bring
sufficient attention to ar issue "to stimulate the Commis-
sion's consideration of it" in order to trigger a requirement
that the NRC consider whether the issue should receive
detailed treatment in an EIS. The court stated that this test
does not support the imposition of the burden of an affirma-
tive evidentiary showing. 1 at n.l?. Aeschlfsn was
reversed in this regard by the U.S. Supreme redet in Vermont
Yankee Nuclear Power Corp. v. N.R.O.C., 435 U.S. 519 (1978).
Therein, the Court held that it is " incumbent upon intervenors
who wish to participate to structure their participation so
that it is meaningful, so that it alerts the agency to the

N intervenors' position and contentions." & at 553. The
Court found that the NRC's use of "a threshold test,"
requiring intervenors to make a " showing sufficient to require
reasonable minds to inquire further," was well within the
agency's discretion. & at 554. See also Pennsylvania Power
and liaht Co. and Alleaheny Electric Cooperative. Inc.

(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693,
16 NRC 952, 957 (1982), citina, Vermont Yankee Nuclear Power
Corn. v. Natural Resources Defense Council . Inc., 435 U.S.
519, 553 (1978).

While the outlines of an intervenor's burdens with respect to
its contentions may not be fully defined at this point, it is
clear that the Commission's rules do not preclude an inter-
venor from building its case defensively, on the basis of
cross-examination, lennesee Valley Authority (Hartsville.
Nuclear Plant, Units lA, 2A, IB & 2B), ALAB-463, 7 NRC 341,
356 (1978); Commonwealth Edison Co. (Zion Station, Units 1
& 2), ALAB-226, 8 AEC 381, 389 (1974); Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-137, 6
AEC 491, 504-505 (1973).

'

The " threshold test," restored by the Supreme Court in Vermont
Yankee Nuclear Power Corp. v. N.R.D.C., 435 U.S. 519 (1978),
goes only to the matter of the showing necessary to initiateO an inquiry into a specific alternative which an intervenor (or
prospective intervenor) thinks should be explored, and not to
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the placement of the burden of proof once such an inquiry
actually has been undertaken in an adjudicatory context.
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
& 2), ALAB-471, 7 NRC 477, 489 n.8 (1978).

In Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-10, 15 NRC 341, 344 (1982), the Board
required intervenors to file a Motion Concerning Litigable
Issues, by which the burden of going forward on summary
disposition (but not the burden of proof) was placed on the
intervenors. However, applicant and Staff would have to
respond and intervenors reply. Thereafter, the standard for
summary disposition would be the same as required under the
rules. This special procedure was appropriate because time y
pressures had caused the Board to apply a lax standard for j
admission of contentions, depriving applicants of full notice '

of the contentions in the proceeding, and because applicants (. 4

had already shown substantial grounds for summary disposition apt ,
of all contentions in the course of a hearing that had already iggy.

2,w%n
been completed. The Motion for Litigable issues was intended

Wto parallel the Motion for Summary Disposition in all but one
respect--that intercenor was required to file first and to d
come forward with evidence indicating the existence of genuine
issues of fact before applicant han to file a summary
disposition motion. Applicant rettined the burden of proof
demonstrating the absence of genuine issues of fact, just as
it would if it had originated the summary disposition process
by its own motion. Wisconsin Electric Power Co. (Point Beach
Nuclear PlJat, Units 1 and 2), LBP-82-88, 16 NRC 1335, 1339
(1982).

3.7.3 Specific Issues - Means of Proof

3.7.3.1 Exclusion Area Controls

The applicant must demonstrate constant total control of the
entire exclusion area except for roads and waterways. As to
those, only a showing of post-accident control is necessary.
Spquthern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 & 3), Al.AB-268, 1 NRC 383, 393-395 (1975).
Note also that in certain situations there may be very narrow
stretches of land (e.o., a narrow strand of beach below the
mean high tide line) the lack of total control of which might
readily be viewed as de minimus. Where such a de minimus
situation exists, strict application of the constant total
control requirements may be inappropriate. Jd at 394-395.

3.7.3.2 Need for Facility

NEPA implicitly requires that a proposed facility exhibit
some benefit to justify its construction or licensing. In the
case of a nuclear power plant, the plant arguably has no
benefit unless it is needed. Thus, a showing of need for the
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$ 3.7.3.29 facility is apparently required to justify the 'icensing
thereof. This need can be demonstrated either by a showing

] that there is a need for additional generating capacity to
produce needed power or by a showing that the nuclear olant is
needed as a substitute for plants that burn fossil f .:Is that
are in short supply. Niagara Mohawk Power Corp 2 (Nine Miler

Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 353-354
(1975). See also Kansas Gas an_d Electric Como_itty (Wolf Creek
Generating Station, Unit 1), ALAB-462, 7 NRC 320, 327 (1978).
A plant may also be justified on the basis that it is needed
to replace scarce natural gas as an ultimate energy resource
("i.e. to satisfy residential and business energy require-
ments now being directly met by natural gas"). Wolf Creek, 7

_

p@ NRL at 327. In evaluating a utility's load forecast, "the

cd3 most that can be required is that the forecast be a reasonable

@WM
'M one in the light of what is ascertainable at the time made."

Wolf Creek, 7 NRC at 328. Because of the uncertainty involved"

*?% in predicting future demand and the serious consequences of
?~y not having generating capacity available when needed, an

jf[, f]
isolated forecast which is appreciably lower than all others

# in the record may be accepted only if the Board finds that the
V isolated ground." Wolf Creek, 7 NRC at 332.

Prior to recent rule changes precluding the consideration of
need for power in operating license adjudications, it was held9 that a change in the need for power at the operating license
stage must be sufficiently extensive to offset the environmen-
tal and economic costs of construction before it may be raised
as a viable contention. Cleveland Elec_tric lliuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-81-35, 14 NRC
682, 684 (1981). Under the recent rule changes, need for

_

power now may be litigated in operating license proceedings ,

only if it is shown, pursuant to 10 CFR 2.758, that special
circumstances warrant waiver of the rules prohibiting
litigation of need for power. fie_o_r_gia Power Co t (Vogtle
Nuclear Plant, Units 1 and 2), LBP-84-35, 20 NRC 887, 889-890 4

(1984), citina, 10 CFR s 51.53(c); Duke Power _C_o2 (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 84
(1985).

The substitution theory, whereby the need for a nuclear power
facility is based on the need to substitute nuclear-generated
power for that produced using fossil fuels, has been upheld as
providing an adequate basis on which to establish need for the
facility. New Enaland Coalition on Nuclear Pollution v. NRC,

582 F.2d 87, 97-98 (1st Cir. 1978).

Considerable weight should be accorded the electrical demand
forecast of a State utilities commission that is responsible
by law for providing current analyses of probable electrical

9 demand growth and which has conducted public hearings on the
subject. A party may have the opportunity to challenge the
analysis of such commission. Nevertheless, where the evidence
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does not show that such analysis is seriously defective or
rests on a fatally flawed foundation, no abdication of NRC
responsibilities under NEPA results from according conclusive
effect to such a forecast. Carolina Power & Licht Co.
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-490,
8 NRC 234, 240-241 (1978).

The U.S. Supreme Court has noted that there is little doubt
that under the Atomic Energy Act of 1954 (AEA), State public
utility commissions or similar bodies are empowered to make
the initial decision regarding the need for power. Vermont
Yankee Nuclear Power Coro, v. Natural Resources Defense

Council, 435 U.S. 519 (1978). But this Commission's responsi- -

bilities regarding need for power have their primary roots in
NEPA rather than the AEA. NEPA does not foreclose the
placement of heavy reliance on the judgment of local regula-
tory bodies charged with the duty of insuring that the
utilities within their jurisdiction fulfill the legal
obligations to meet customer demands. Rochester Gas and
Electric Corporation (Sterling Power Project, Nuclear Unit No.
1), ALAB-502, 8 NRC 383, 388 389 (1978).

3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension
Cases

Several cases have set forth the requirements as to burden of
proof and burden of going forward in interim licensing
suspension cases. These rulings were promulgated in the
context of the Commission's General Statement of Policy on the

Uranium Fuel Cycle (41 Fed. Rea. 34707, Aug. 16, 1976) but
presumably wauld be applicable in similar contexts that may
arise in the future. (

In a motion by intervenors for suspension of a construction
permit in such a situation, the applicant for the CP has the
burden of proof. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-349, 4 NRC 235 (1976);
UDion Electric Co. (Callaway Plant, Units 1 & 2), ALAB-346, 4
_NRC 214 (1976). An applicant faced with such a motion stands
in jeopardy of having the motion summarily granted where he
does not make an evidentiary showing or even address the
relevant factors bearing on the propriety of suspension in
his response to the motion. Jd The applicant also has the2

burden of going forward with evidence. Union Electric Co.
(Callaway Plant, Units 1 & 2), ALAB-348, 4 NRC 225 (1976).
This burden of going forward is not triggered by a motion to
suspend a CP which fails to state any reason which might
support the grant of the motion. Id. On the other hand, the
Board's duty to entertain the motion and the applicant's duty
to go forward is triggered where the motion contains support-
ing reasons " sufficient to require reasonable minds to inquire
further." Id.
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5 3.7.3.6O 3.7.3.4 Availability of Uranium Supply

In considering the extent of uranium resources, a Board should
not restrict itself to established resources which have
already been discovered and evaluated in terms of
economic feasibility but should consider, in addition,
" probable" uranium resources which will likely be available
over the next 40 years. The Board should also consider the
total number of_ reactors " currently in operation, under
construction, and on order" rather than the number reasonably
expected to be operational in the time period undu considera-
tion since future reactors will not be licensed unless there-
is sufficient fuel for them as well as previously licensed
reactors. Kansas Gas and Electric Company (Wolf Creek
Generating Station, Unit 1), ALAB-462, 7 NRC 320, 323-25
(1978). See also Gulf States Utilities Co. (River Bend
Station, Units 1 & 2), ALAB-444, 6 NRC 760 (1977) and ALAB-
317, 3 NRC 175 (1976).

In order to establish the availability of an uranium supply, a
construction permit applicant need not demonstrate that it has
a long-term contract for fuel, l!nion Electric Co. (Callaway
Plant, Units 1 & 2), ALAB-347, 4 NRC 216, 222 (1976).

3.7.3.5 Environmental Costs

b (RESERVED)

3.7.3.5.1 Cost of Withdrawing Farmland from Production

The environmental cost of withdrawing farmland is " deemed to
be the costs of the generation (if necessary) of an equal
amount of production on other land." Kansas Gas and Electric
Company (Wolf Creek Generating Station, Unit 1), ALAB-462, 7
NRC 320, 335 (1978). Ine Appeal Board has specifically
rejected the analytical approach in which the lost produc-
tivity is compared to available national cropland resources as
"an ' empty ritual' with a predetermined result" since this
approach will always lead to the conclusion that withdrawal
will have an insignificant impact. IL (See also 6.15.6.1.1)

3.7.3.6 Alternate Sites Under NEPA

To establish that no suggested alternative site is "obviously
superior"'to the proposed site, there must be either (1) an
adequate evidentiary showing that the alternative sites should
be generically rejected or (2) sufficient evidence for

.

-

informed comparisons-between thi. proposed site and individual
alternatives. Public Service Conoany of New Hamoshire (Sea-
brook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 498 (1978).
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5 3.7.3.7

3.7.3.7 Hanagement Capability

Under the Atomic Energy Act, the Commission is authorized to
consider a licensee's character or integrity in deciding
whether to continue or revoke its operating license.
Metropol_itan Edison Co. (Three Mile Island Nuclear Station,
Unit 1) ALAB-772,19 NM .i?3, 1207 (1984), rev'd in cart on
other arounds, CLI-85-2, 11 :JC 282 (1985). A licensee's
ethics and technical proficiency are both legitimate areas of
inquiry insofar as consideration of the licensee's overall
management competence is at issue. Three Mile Island, suora,
19 NRC at 1227.

Candor is an especially important element of management
character because of the Commission's heavy dependence on an
applicant or licensee to provide accurate and timely informa-
tion about its facility. Louisiana Power and light Co.

(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC
5, 48, 51 (1985), citina, Three Mile Island, sen,19 NRC at
1208.

Another measure of the overall competence and character of an
applicant or licensee is the extent to which the company
management is willing to implement its quality assurance
program. Waterford, suora, 22 NRC at 15 n.5, citina,
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-106,
6 AEC 182, 184 (1973). A Board may properly consider a
company's efforts to remedy any construction and related QA
deficiencies. Ignoring such remedial efforts would discourage
companies from promptly undertaking such corrective measures.
Waterford, suora, 22 NRC at 15, 53 n.64, citina, Houston
Liahtina and Power Co. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 371-74 (1985).

Areas of inquiry to determine if a utility is capable of
operating a facility are outlined in Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit No.1), CLI-S0-5,11
NRC 408 (1980); Carolina Power and Liaht Co, (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18
(1980), reconsidered, ALAB-581, 11 NRC 233 (19801, modified,
CL1-80-12, 11 NRC 514 (1980); Houston Liahtina and Power Co.
(South Texas Project, Units 1 and 2), LBP-84-13, 19 NRC 659
(1984).

False statements, if proved, could signify lack of management
character sufficient to preclude an award of an operating
license, at least as long as responsible individuals retained
any responsibilities for the project. fonsumers Power Co.
(Midland Plant, Units 1 and 2), LBP-84-20, 19 NRC 1285, 1297
(1984), citina, Houston Liahtinu and Power Co (South Texasm

Project, Units 1 and 2), LBP-84-13, 19 NRC 659, 674-75 (1984),
and Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-
83-2, 17 NRC 69, 70 (1983).
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6 3.8.1

The generally applicable standard for licensee character and
integrity is whether there is reasonable assurance that the
licensee has the character to operate the facility in a manner
consistent with the public health and safety and NRC require-
ments. 10 decide that issue, the Commission may consider
evidence of licensee behavior having a rational connection to
safe operation of the facility and some reasonable relation- .

ship to licensee's candor, truthfulness, and willingness to
abide by regulatory requirements and accept responsibility to
protect public health and safety, in this regard, the
Commission can rest its decision on evidence that past
inadequacies have been corrected and that current licensee
management has the requisite character. Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-9, 21
NRC 1118, 1136-37 (1985).

3.8 Burden of Persuasion (Dearee of Proof)

For an applicant to prevail on each factual issue, its position must
be supported by a preponderance of the evidence. Pacific Gas and
Elgttric'Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-763, 19 NRC 571, 577 (1984), review declined, CLI-84-14, 20 NRC
285 (1984); Philadelohia Electric Co. (Limerick Generating Station,
Units ~l and 2). ALAB-819, 22 NRC 681, 720 (1985). Sag Tennessee
Valley Authority-(Hartsville Nuclear Plant, Units lA, 2A, 1B, and
28), ALAB-463, 7 NRC 341, 360 (1978), reconsideration denigd, ALAB-
467, 7 NRC 459 (1978); Duke Power Co. (Catawba Nuclear Station,
Units-1 and 2), ALAB-355, 4 NRC 397, 405 n.19 (1976).

The burden of persuasion (degree to which a party must convince
the Board) should be influenced by the " gravity" of the matter
in-controversy. Viroinia Electric & Power Co. (North Anna Power
Station, Units 1, 2, 3-& 4), ALAB-256, 1 NRC 10, 17 n.18 (1975).

:A Licensing Board has utilized the clear and convincing evidence
standard with regard to findings concerning the falsification and
manipulation of test results by a licensee's personnel because
such findings could result in serious injuries to the reputations
of the-individuals involved. The Board also believed that a more
stringent-evidentiary standard was justified where the events in
question allegedly occurred seven or eight years before the hearing'

and the memories of the witnesses had faded. Inauiry Into Three

Mile Island Unit 2 Leak Rate Data- Falsification, LBP-87-15, 25 NRC
671, 691 (1987).

3.8.1 Envircnmental Effects Under NEPA

It is not necessary that environmental effects be demon-
strated with certainty. Pacific Gas & Electric Co. (Diablo
Canyon Nuclear Power Plant, Unit 2), ALAB-254, 8 AEC 1184,
1191-92 (1975).
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5 3.9

It is appropriate to focus only on whether a partial interim
action will increase the environmental effects over those
analyzed for the full proposed action where there is no
reasonable basis to foresee that the full action will not be
permitted in the future. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-57, 18 NRC 445, 629
n.76 (1983).

3.9 Stjpulations

10 CFR 5 2.753 permits stipulation as to facts in a licensing
proceeding. Such stipulations are generally encouraged. Sm n,
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station),
CL1-74-2, 7 AEC 2, 3 n.1 (1974). However, in the NEPA context,
licensing Boards retain an independent obligation to assure that NEPA
is complied with ano its policies protected despite stipulations to
that effect. Consolidated Edison Co. of N.Y. (Indian Point Nuclear
Generating Station, Unit 3), CLI-75-14, 2 NRC 835, 838 (1975).

3.10 Official Notice of facts

Under 10 CFR $ 2.743(i), official notice may be taken of any fact of
which U.S. Courts may take judicial notice, in addition, Licensing
Boards may take official notice of any scientific or technical fact
within the knowledge of the NRC as an expert body. In any event,
parties must have the opportunity to controvert facts which have been
officially noticed.

Pursuant to this regulation, Licensing and Appeal Boards have taken
official notice of such matters as:

(1) a statement in a letter from the AEC's General Manager that
future releases of radioactivity from a particular reactor
would not exceed the lowest limit established for all reactors
at the same site. Duauesne Liaht Co. (Beaver Valley Power
Station, Unit 2), LBP-74-25, 7 AEC 711, 733 (1974);

(2) Commission records, letters from applicants and materials on
file in the Public Document Room to establish the facts with
regard to the Ginna fuel problem as that problem related to
an appeal in another case. Consolidated Edison Co. of N.Y.
(Indian Point, Unit 2), ALAB-75, 5 AEC 309, 310 (1972);

(3) portions of a hearing record in another Commission proceeding
involving the same parties and a similar facility design.
Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), LBP-
74-5, 7 AEC 82, 92 (1974);

(4) a statement, set forth in a pleading filed by a party in
another Commission proceeding, of AEC responses to inter-
rogatories propounded in a court case to which the agency
was a party. Catawba, supra, 7 AEC at 96;
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n 5 3.10
/ i
V (5) Staff reports and WASH documents. Duke Power Co. (Catawba

Nuclear Station, Units 1 & 2), LBP-74-22, 7 AEC 659, 667
(1974);

(6) ACRS letters on file in the Public Document Room. Consumers
Power Co. (Midland Plant, Units 1 & 2), ALAB-123, 6 AEC 331,
332 (1973);

(7) the existence of an applicant's Federal Water Pollution
Control Act Section 401 certificate. Washinaton Public Power
Snpoly System (Hanford No. 2 Nuclear Power Plant), ALAB-ll3, 6-

AEC 251, 252 (1973).

In most of these cases, the basis for taking official notice was that
the document or material noticed was within the knowledge of the Com-
mission as an expert body or was a part of the public records of the
Commission (S_eA e.a., cases cited in items 1, 2, 3, 5 and 6 suora).

In the same vein, it would appear that nothing would preclude a
Licensing Board from taking official notice of reports and documents
filed with the agency by regulated parties, provided that parties to
the proceeding are given adequate opportunity to controvert the
matter as to which official notice is taken. S m n , Market
Street Rv v. Railroad Commission of California, 324 U.S. 548, 562,

e (1945) (agency's decision based in part on officially noticed monthly
( operating reports filed with agency by party); SD ie of Wisconsin v.

FPC, 201 F.2d 183, 186 (1952), cert, den., 345 U.S. 934 (1953)
(regulatory agency can and should take official notice of reports
filed with it by regulated company).

The Commission may take official notice of a matter which is beyond
reasonable controversy and which is capable of immediate and accurate

~

determination by resort to easily accessible sources of indisputable
accuracy. Lona Island lightina Co. (Shoreham Nuclear Power Station,
Unit 1), Cll-91-2, 33 NRC 61, 74-75 (1991), citina, Government of
Virgin Islands v. Gereau, 523 F.2d 140, 147 (3rd Cir. 1975), cert.
denied, 424 U.S. 917 (1976), reconsid. denied on other arounds, CLI-
91-8, 33 NRC 461 (1991).

10 CFR S 2.743(i) requires that the parties be informed of the
precise facts as to which official notice will be taken and be give-
the opportunity to controvert those facts. Moreover, it is clear
that official notice applies to facts, not opinions or conclusions.
Consequently, it is improper to take official notice of opinions and
conclusions. Niagara Mohawk Power Coro. (Nine Mile Point, Unit 2),
LBP-74-26, 7 AEC 758, 760 (1974). While official notice is appro-
priate as to background facts or facts relating only indirectly to
the issues, it is inappropriate as to facts directly and specifically
at issue in a proceeding. K. Davis, Administrative Law Treatise,
s 15.08.

/ \

(') Official notice of information in another proceeding is permis-
sible where the parties to the two proceedings are identical, there
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was an opportunity for rebuttal, and no party i.; prejuii# ',y
reliance on the information. Armed Forces Radiobioloav Research
Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC 150, 154 n.3
(1982), citina, United States v. Pierce Auto Freicht lines, 327 U.S.
515, 527-530 (1945); 10 CFR 2.743(1).

The use of officially noticeable material is unobjectionable in
proper circumstances. 10 CFR S 2.743(i). Interested parties,
however, must have an effective chance to respond to crucial facts.
Union Electric Co. (Callaway Plant, Unit 1), ALAB-740,18 NRC 343,
350 (1983), citina, Carson Products Co. v. Califang, 594 F.2d 453,
459 (5th Cir. 1979).

A Licensing Board will decline to take official notice of a matter
which is initially presented in a party's proposed findings of fact
and conclusions of law since this would deny opposing parties the
opportunity under 10 CFR s 2.734(c) to confront the facts noticed.
lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-88-13, 27 NRC 509, 565-66 (1988).

Absent good cause, a Licensing Board will not take official notice of
documents which are introduced for the first time as attachments to a
party's proposed findings of fact. In order to be properly admitted
as evidence, such documents should be offered as exhibits before the
close of the record so that the other parties have an opportunity to
raise objections to the documents. Inauiry Into Three Mile Island
Unit 2 Leak Rate Data Falsification, LBP-87-15, 25 NRC 671, 687-88
(1987).

The Commission's reference to various documents in the background
section of an order and notice of hearing does not indicate that the
Commission has taken official notice of such documents. A party who
wishes to rely upon such documents as evidence in the hearing should
offer the documents as exhibits before the close of the record.
Three Mile Island Inauiry, suora, 25 NRC at 688-89.

A Licensing Board will not take official notice of State law. Thus,
if a party wishes to base prcposed findings on a State's regulations,

i such regulations must be offered and accepted as an exhibit. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-

j 89-32, 30 NRC 375, 525, 549 (1989), rev'd in part on other arounds

; and remanded, ALAB-937, 32 NRC 135 (1990), aff'd in part and rev'd in
part on other arounds, ALAB-941, 32 NRC 337 (1990), and aff'd o_n'

! other arounds, ALAB-947, 33 NRC 299 (1991).

3.11 Evidence

10 CFR s 2.743 generally delineates the types and forms of evidence
which will be accepted and, in some cases must be submitted in NRC
licensing proceedings.

Generally, testimony is to be pre-filed in writing before the
hearing. Pre-filed testimony must be served on the other parties at

|
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6 3.11.1.1
,

t/ least 15 days in advance of the hearing at which it will be pre-
sented, though the presiding officer may permit introduction of
testimony not so served either with the consent of all parties
present or after they have had a reasonable chance to examine it.
Tennessee Vallev Authority (Hartsville Nuclear Plant, Units lA, 2A,
18, 28), ALAB-367, 5 NRC 92 (1977). Note, however, that where the
proffering party gives an exhibit to the other parties the night
before the hearing and then alters it over objection at the hearing
the following day, it is error to admit such evidence since the ob-
jecting parties had no reasonable opportunity to examine it. 16

Parties in civil penalty proceedings are exempt from the general
requirement for filing prefiled written direct testimony. Tulsa
Gamma Ray. Inc., LBP-91-25, 33 HRC 535, 536 (1991), citina, 10 CFR
5 2.743(b)(3).

Technical analyses offered in evidence must be sponsored by an
expert who can be examined on the reliability of the factual
assertions and soundness of the scientific opinions found in the
documents. Southern California Edison CL (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 367
(1983), citina, Duke Power Co. (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB-669, 15 NRC 453, 477 (1982). See also Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 754-56 (1977); Philadelohia Electric Co.(3 (Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,

<

b) 494 n.22 (1986); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-891, 27 NRC 341, 350-51 (1988). A
Licensing Board may refuse to accept an expert witness' prefiled
writtcn testimony as evidence in a licensing proceeding in absence of
the exper t's personal appearance for cross-examination at the
hearing. Louisiana Power and liaht Co. (Waterford Steam Electric _

Station, Unit 3), ALAB-732, 17 NRC 1076, 1088 n.13 (1983). .S_gg

aenerally 10 CFR 9 2.718; Pacific Gas and Flectric Co. (Diablo
Canyon Nuclear Power Plant, Unit 2), ALAB-27, 4 AEC 652, 658-59
(1971).

3.11.1 Rules of Evidence

While the Federal Rules of Evidcnce are not directly appli-
cable to NRC proceedings, NRC adjudicatory boards often look
to those rules for guidance. Southern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
717, 17 NRC 346, 365 n.3E (1983). See aenerally Duke Power

Co. (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-
669, 15 NRC 453, 475 (1982).

3.11.1.1 Admissibility of Evidence

Evidence is admissible if it is relevant, material, reliable
and not repetitious. 10 CFR 5 2.743(c). Under this standard,

(Q the application for a permit or license is admissible upon'j authentication. Boston Edison Co. (Pilgrim Nuclear Power '
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Station), ALAB-83, 5 AEC 354, 369 (1972), aff'd sub nom.,
Union of Concerned Scientists v. AEC, 499 F.2d 1069, 1094

(D.C. Cir. 1974).

This same standard applies to proceedings conducted under the
informal adjudication procedures of 10 CFR Part 2, Subpart L.
The presiding officer in such proceedings may strike, on
motion or on the presiJing officer's own initiative, any
portion of a written presentation or a response to a written
question that is cumulative, irrelevant, immaterial, or
unreliable. Rockwell International Coro2 (Rocketdyne
Division), LBP-90-10, 31 NRC 293, 298 (1990), citina, 10 CFR
S 2.1233(e). -

A determination o^ materiality will precede the admission of
an exhibit into evidence, but this is not an ironclad
requirement in administrative proceedings in which no jury is
involved. The determinations of materiality could be safely
left to a later date without prejudicing the interests of any
new party. Public Service _ Company of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-520, 9 NRC 48, 50 n.2 (1979).

The requirement of authentication or identification as a
condition precedent to the admissibility of evidence in NRC
licensing proceedings is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent claims. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717,17 NRC
346, 365 (1983), citing, Fed. R. Evid. 901(a).

The Final Safety Analysis Report (FSAR) is conditionally
admissible as substantive evidence, but once portions of
the FSAR are put into controversy, applicants must present
one or more v.mpetent witnesses to defend them. San Onofre,
suora, 17 NRC at 366.

A Licensing Board may refuse to accept an expert witness'
prefiled written testimony as evidence in a licensing pro-
ceeding in the absence of the expert's personal appearance for
cross-examination at the hearfng. Louisiana Power and licht
C_o2 (Waterford Steam Electric Station, Unit 3), ALAB-732,17o
NRC 1076, 1088 n.13 (1983). Sle aenerally 10 CFR 9 2.718;m

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Unit 2), ALAB-27, 4 AEC 652, 658-659 (1971).

In order for expert testimony to be admissible, it need only
(1) assist the trier of fact, and (2) be rendered by a
properly qualified witness. Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732,17 NRC
1076, 1091 (1983). See Fed. R. Evid. 702; Duke Power Co__.
(William B. McGuire Nuclear Station, Units 1 and 2), ALAB-669,
15 NRC 453, 475 (1982); Philadelphia Electric Co. (Limerick
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Generating Station, Units 1 and 2), ALAB-808, 21 NRC 1595,
1602 (1985).

The opinions of an expert witness which are based on scien-
tific principles, acquired through training or experience, and
data derived from analyses or by perception are admissible as
evidence. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 720 & n.52
(1985). Ste Fed. R. Evid. 702; McGuire, Lypn,15 NRC at 475.

The fact that.a witness is employed by a party, or paid by a
party, goes only to the persuasiveness or weight that should
be accorded the expert's testimony, not to its admissibility.
Waterford, supra,_17 NRC at 1091; Texas Utilities Elesiric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
85-39, 22 NRC 755, 756 (1985).

3.11.1.1.1 Admissibility of Hearsay Evidence

Hearsay evidence is generally admissible in administrative
proceedings. Equthern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717,
17 NRC 346, 366 (1983); Duke Power Co. (Catawba Nuclear
Station, Units 1 & 2), ALAB-355, 4 NRC 397, 411-12 (1976);
Cleveland Electric Illuminatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 501 n.67
(1985); Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-863, 25 NRC 273, 279 (1987).

There is still a requirement, however, that the hearsay
evidence be reliable. For example, a statement by an
unknown expert to a nonexpert witness which such witness
proffers as substantive evidence is unreliable and, there-

,

fore, inadmissible. Tennessee Valley Authority (Hartsville
Nuclear- Plant, Units lA, 2A,18, 28), ALA8-367, 5 NRC 92
(1977). In addition to being reliable, hearsay evidence must
be relevant, material and not-unduly repetitious, to be
admissible under 10 CFR 6 2.743(c). Euke Power 0_qm (William
B. McGuire Nuclear Station, Units I and 2), ALAB-669, 15 NRC
453, 477 (1982).

Although the testimony of an expert witness which is based on
work or analyses performed by other people is essentially
hearsay, such expert testimony is admissible in administrative
proceedings if its reliability can be determined through
questioning of the expert witness. Philadelphia Electric Co.

; (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
' 681, 718 (1985).
|

| In considering a motion for summary disposition, a Board will
! require a witness to testify from personal knowledge in order
; to establish material facts which are legitimately in dispute.
| This requirement applies as well to expert witnesses who,
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5 3.11.1.2

although generally permitted to base their opinion testimony
on hearsay, may only establish those material facts of which
they have direct, personal knowledge. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-86-12,
23 NRC 414, 418-19 (1986).

3.11.1.2 Hypothetical Questions

Hypothetical questions may be propounded to a witness. Such
questions are proper and become a part of the record, however,
only to the extent that they include facts which are supported
by the evidence or which the evidence tends to prove. Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1

~

& 2), ALAB-334, 3 NRC 809, 828-29 (1976).

3.11.1.3 Reliance on Scientific Treatises, Newspapers, Periodicals

An expert may rely on scientific treatises and articles
despite the fact that they are, by their very nature, hearsay.
Illinois _Eower C h (Clinton Power Station, Units 1 & 2), ALAB-
340, 4 NRC 27 (1976). The Appeal Board in Clinton lef t open
the question as to whether an expert could similarly rely on
newspapers and other periodicals.

An expert witness may testify about analyses performed by
other experts. If an expert witness were required to derive
all his background data from experiments which he personally
conducted, such expert would rarely be qualified to give any
opinion on any subject whatsoever. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 718 (1985), citina, Wisconsin Electric Power Ch (Point
Beach Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 3" (1972).

An intervenor in a materials licensing proceeding who relies
upon newspaper articles to support its written presentation,
10 CFR 9 2.1233(d), must include a clearly cross-referenced
set of copies of the articles containing numbered pages and +

dates of publication. Rockwell International Coro. (Rocket-
dyne Division), LBP-90-ll, 31 NRC 320, 323 (1990).

3.11.1.4 Off-the-Record Consnents

Obviously, nothing can be treated as evidence which has not
been introduced and admitted as such. In this vein, off-the-

record ex parte communi;ations carry no weight in adjudicatory
proceedings and cannot be treated as evidence. Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units
1 and 2), ALAB-459, 7 'IRC 179,191 (1978) .

3.11.1.5 Presumptions and Ir ferences

With respect to safeguards information, the Commission has
declined to permit any presumption that a party who has
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D demonstrated standing in a proceeding cannot be trusted with
sensitive information. Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), LBP-83-40, 18 NRC 93, 100
(1983).

In any NRC licensing proceeding, a FEMA (Federal Emergency
Management Agency) finding will constitute a rebuttable
presumption on questions of adequacy and implementation
capability of emergency planning. Lona Island liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-61, 18 NRC
700, 702 (1983), citina, 10 CFR 5 50.47(a)(2).

When a party has relevant evidence within his control which he
fails to produce, it may be inferred that such evider.ce is
unfavorable to him. Public Service Company of New Hambshire
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 498
(1978).

3.11.1.6 Government Documents

NRC adjudicatory boards may follow Rule 902 of the Federal
Rules of Evidence, waiving the need for extrir. sic evidence of
authenticity as a precendition to admitting official govern-
ment documents to allow into evidence government documents,
Public Service Company of New Hampshire (Seabrook Station,/q Units 1 and 2), ALAB-520, 9 NRC 48, 49 (1979).

3.11.2 Status of ACRS Letters

Section 182(b) of the Atomic Energy Act of 1954 and 10 CFR
s 2.743(g) of the Commission's Rules of Practice require that
the Advisory Committee on Reactor Safeguards (ACRS) letter be
proffered and received into evidence. However, because the
ACRS is not subject to cross-examination, the ACRS letter
cannot be admitted for the truth of its contents, nor may it
provide the basis for any findings where the proceeding in
which it is offered is a contested one. Arkansas Power &
Licht Co._ (Arkansas Nuclear-1, Unit 2), ALAB-94, 6 AEC 25,
32 (1973).

The contents of an ACRS report are not admissible in evidence
for the truth of any matter stated therein as to controverted
issues, b_ut only for the limited purpose of establishing
compliance with statutory requirements. A Licensing Board may
rely upon the conclusion of the ACRS on issues that are not
controverted by any party. Southern Cali.fornia Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
717, 17 NRC 346, 367 and n.36 (1983). See also Consumers
Dower Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,
340 (1973).

A Licensing Board may rely upon conclusions of the ACRS on
issues that are not controverted by any party. 10 CFR Part 2,'
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Appendix A, 5 V(f)(1),(2). However, the contents of an
Advisory Committee on Reactor Safeguards (ACRS) report cannot,

R of itself, serve as an underpinning for findings on health and
safety aspects of licensing proceedings. Lona Island Lichtina
Ch (Shoreham Nuclear Power Station, Unit 1), LBP-83-57, 18
NRC 445, 518 (1983), citina, erlgnsas Power and Light Cox

(Arkansas Nuclear One, Unit 2), ALAB-94, 6 AEC 25, 32 (1973).

3.11.3 Presentation of Evidence by Intervenors

An intervenor may not adduce affirmative evidence on an issue
that he has not raised himself unless and until he amends his
contentions. Northern States Pqwer Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857,
869 n.17 (1974). Nevertheless, an intervenor may cross-
examine a witness on those portions of his testimony which
relate to matters that have been placed in controversy by any
party to the proceeding a2 long as the intervenor has a
discernible interest in the resolution of the particular
matter. Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), CL1-75-1, 1 NRC 1 (1975),
affirming, ALAB-244, 8 AEC 857, 867-888 (1974).

An intervenor which has failed to present allegedly relevant
information during direct examination of a witness in a
Licensing Board proceeding may not assert that the information
nevertheless should be considered on appeal since it could
have been elicited during cross-examination. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
932, 31 NRC 371, 387 n.49 (1990),

3.11.4 Evidentiary Objections

Objections to particular evidence or the manner of presen-
tation thereof must be made in a timely f ashion. Failure to
object to evidence bars the subsequent taking of exceptions to
its admission. Florida Power & Liaht Co (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-335, 3 NRC 830, 842 n.26 (1976);
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), LBP-89-32, 30 NRC 375, 554 n.56 (1989), rev'd in Dart
on other arounds and remanded, ALAB-937, 32 NRC 135 (1990),
aff'd in part and rev'd in part on other arounds, ALAB-941, 32

and L 'd on other arounds, ALAB-947, 33 NRCffNRC 337 (1990),
299 (1991). To preserve a claim of error on an evidentiary
ruling, a party must interpose its objection and the basis
therefore clearly and affirmatively. If a party appears to
acquiesce in an adverse ruling and does not insist clearly on
the right to introduce evidence, the Appeal Board will not
find that the evidence was improperly excluded. Tennessee
Valley Authority (Hartsville Nuclear Plant, Units lA, 2A,1B
& 2B), ALAB-463, 7 NRC 341, 362 n.90 (1978).
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3.12 Witnesses at Hearina

Because of the complex nature of the subject matter in NRC hearings,
witness panels are of ten utilized. It is recognized in such a
procedure that no one member of the panel will possess the variety of
skills and experience necessary to permit him to endorse and explain
the entire testimony. Consumers Power Co. (Midland Plant, Units 1 &
2), ALAB-379, 5 NRC 565, 569 (1977).

The testimony and opinion of a witness who claims no personal
knowledge of, or expertise in, a particular aspect of the subject
matter of his testimony will not be accorded the weight given
testimony on that question from an expert witness reporting results
of careful and deliberate measurements. Public Service Electric &
Gas Compally (Hope Creek Generating Station, Units 1 & 2), LBP-78-15,
7 NRC 642, 647 n 8 (1978).

While a Licensing Board has held that prepared testimony should be
the work and words of the witness, not his counsel, Consumers Power
Co. (Midland Plant, Units 1 and 2), LBP-81-63,14 NRC 1768,1799
(1981), the Appeal Board has made it clear that what is important is
not who originated the words that comprise the prepared testimony
but rather whether the witness can truthfully attest that the
testimony is complete and accurate to the best of his or her

( knowledge. Midland, ALAB-691, 16 NRC 897, 918 (1982).

Where technical issues are being discussed, Licensing Boards are
encouraged during rebuttal and surrebuttal to put opposing witnesses
on the stand simultaneously so they may- resp ad immediately on an
opposing witness' answer to a question. Statement of Policy on

Conduct of Licensina Proceedinas, CLI-81-8, 13 NRC 452, 457 (1981).
The admission of surrebuttal testimony is a matter within the-
discretion of a Licensing Board, particularly when the party
sponsoring the testimony reasonably should have anticipated the
attack upon its evidence. Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-932, 31 NRC 371, 397 n.101

_(1990), citing, Cellular Mobile Systems v. FCC, 782 F.2d 182, 201-02
(D.C. Cir. 1985).

Where the credibility of evidence turns on the demeanor of a witness,
an appellate board will give the judgment of the trial board, which ,

saw and heard the testimony, particularly great deference. Metropol-
itan Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
772, 19 NRC 1193, 1218 (1984), rev'd in part on other arounds, CLI-
85-2, 21 NRC 282 (1985). However, demeanor is of little weight
where other testimony, documentary evidence, and common sense
suggest a contrary result. Three Mile Island, suora, 19 NRC at
1218.

3.12.1 Compelling Appearance of Witness

10 CFR s 2.720 pr;/ ides that, pursuant to proper application
by a party, a Licensing Board may compel the attendance and
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testimony of a witness by the issuance of a subpoena. A
Licensing Board has no independent obligation to compel the
appearance of a witness. Grolina Power and Licht Co. and
.N_g_rth Carolina Eastern Municipal Power AaencJ (Shearon Harris
Nuclear Power Plant), ALAB-843, 24 NRC 200, 215 (1986).

The Rules of Practice preclude a Licensing Board from declin-
ing to issue a subpoena on any basis other than that the
testimony sought lacks " general relevance." In ruling on a
request for a subpoena, the Board is specifically prohibited
from attempting "to determine the admissibility of evidence."
10 CFR 6 2.720(a); Public Service Company of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 93
(19/7).

3.12.1.1 NRC Staff as Witnesses

The provisions of 10 CFR S 2.720(a)-(g) for compelling at-
tendance and testimony do not apply to NRC Commissioners or
Staff. 10 CFR $ 2.720(h). Nevertheless, once a Staff witness
has appeared, he may be recalled and compelled to testify
further, despite the provisions of 10 CFR S 2.720(h), if it is
established that there is a need for the additional testimony
on the subject matter. Commonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381. 391 (1974),

3.12.1.2 ACRS Members as Witnesses

Members of the ACRS are not subject to examination in an
adjudicatory proceeding with regard to the contents of an
ACRS Report. Gulf States Utilities Co. (River Bend Station,
Units 1 and 2), ALAB-444, 6 NRC 760, 766 n.10 (1977).

The Appeal Board, at intervenors' request, directed that
certain consultants to the ACRS appear as witnesses in the
proceeding before the Board. Such an appearance was proper
under the circumstances of the case, since the ACRS consul-
tants had testified via subpoena at the licensing board level
at intervenors' request. P_acific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-604,
12 NRC 149, 150-51 (1980),

3.12.2 Sequestration of Witnesses

In Consumert Power Co. (Midland Plant, Units 1 & 2), ALAB-379,
5 NRC 565 (1977), the Appeal Board considered a Staff request
for discretionary review of a licensing Board ruling which
excluded prospective Staff witnesses from the hearing room
while other witnesses testified. The Appeal Board noted that
while sequestration orders must be granted as a matter of
right in Federal district court cases, NRC adjudicatnry
proceedings are clearly different in that direct testimony is
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generally pre-filed in writing. As such, all potential
witnesses know in advance the basic positions to be taken by |
other witnesses, in this situation, the value of sequestra-
tion is reduced. Moreover, the highly technical and complex
nature of NRC proceedings often demands that counsel have the
aid of expert assistance during cross-examination of other
parties' witnesses.

In view of these considerations, the Appeal Board held that
sequestration is only W oper where there is some countervail-
ing purpose which it could serve. The Board found no such
purpose in this. case, but in fact, found that sequestration
here threatened to impede full development of the record. As
such, the Licensing Board's order was overturned. The Appeal
Board also noted that there may be grounds to distinguish
between Staff witnesses and other witnesses with respect to
sequestration, with the Staff being less subject to sequestra-
tion than other witnesses, depending on the circumstances.

3.12.3 Board Witnesses

The Appeal Board has indicated that where an intervenor would
call a witness but for the interver.or's financial inability to
do so, the Licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection, if the Board calls such a witness as its own,
it should limit cross-examination to the scope of the direct
examination. Consumers Power Co. (Midland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-08 (1977).

In the interest of a complete record, the Appeal Board may
order the Staff to submit written testimony from a " knowledge-
able witness" on a particular issue in a proceeding. Pacific
Gas and Electric Company (Diablo Canyon Nuclear Power Plant,
Units I and 2), ALAB-607, 12 NRC 165, 167 (1980).

A Licensing Board should not call upon independent con-
sultants to supplement an adjudicatory record except in
that most extraordinary situation in which it is demon-
strated that the Board cannot otherwise reach an informed
decision on the issue involved. Part 2 of 10 CFR and
Appendix A both give the Staff a dominant role in assess-
ing the radiological health and-safety aspects of facil-

[ lties involved in licensing proceedings. Before an
adjudicatory board resorts to outside experts of their,

' own, they should give the NRC Staff every opportunity to
I explain, correct and supplement its testimony. South

Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
p Station, Unit 1), ALAB-063, 14 NRC 1140, 1146, 1156 (1981). .

! 'V) Se_e Metropolitan Edison Co. (Three Mile Island Nuclear_

,
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Station, Unit 1), ALAB-772, 19 NRC 1193, 1247 (1984), rev'd in
part on other aroundi, CLI-85-2, 21 NRC 282 (1985). Thus,
while Licensing Boards have the authority to call witnesses of
their own, the exercise of this discretion must be reasonable
and, like other Licensing Board rulings, is subject to
appellate review. A Board may take this extraordinary action
only after (1) giving the parties to the proceeding every fair
opportunity to clarify and supplement their previous testi-
mony, and (2) showing why it cannot renh an informed decision
without independent witnesses. South Carolina Electric and
Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-710,
17 NRC 25, 27-28 (1983).

Applying the criteria of Summer, supra, 14 NRC at 1156, 1163,
a Licensing Board determined that it had the authority to call
an expert witness to focus on matters the Staff had apparently
ignored in a motion for summary disposition of a health
effects contention. Carolina Power & licht Co. and North
Carolina Eastern Municipal Power Aaency (Shearon Harris
Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRC 432, 442-43
(1984), reconsid, den. on other arounds, LBP-84-15, 19 NRC
837, 838 (1984).

3.12.4 Expert Witnesses

When the qualifications of an expert witness are challenged,
the party sponsoring the witness has the burden of demonstrat-
ing his expertise. Pacific r,as and Electric Co. (Diablo Can-
yon Nuclear Power Plant, Units 1 and 2), ALAB-410, 5 NRC 1398,
1405 (1977). The qualifications of the expert should be
established by showing either academic training or relevant
experience or some combination of the two. Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), LBP-78-36, 8 NRC 567, 570 (1978). As to academic train-
ing, such training that bears no particular relationship to
the matters for which an individual is proposed as an expert
witness is insufficient, standing alone, to qualify the indi-
vidual as an expert witness on such matters. Diablo Canyon,
LBP-78-36, 8 NRC at 571. In addition, the fact that a pro-
posed expert witness was accepted as an expert on the subject
matter by another Licensing Board in a separate proceeding
does not necessarily mean that a subsequent Board will accept
the witness as an expert. Diablo Canyon, LBP-78-36, 8 NRC at
572.

A witness is qualified as an expert by knowledge, skill,
experience, training, or education. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 732 n.67 (1985), g_i. ling, Fed. R. Evid. 702. See Duke
Power Co. (William B. McGuire Nuclear Station, Units 1 and 2),
ALAB-669, 15 NRC 453, 475 (1982).
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I _The value of testimony by a witness at NRC proceedings is not
undermined merely by the fact that the witness is a hired
consultant of a licensee. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1211
(1984), rev'd in part on other atqqads, CLI-85-2, 21 NRC 282
(1985).

It is not acceptable for an expert witness to state his
ultimate conclusions on a crucial aspect of the issue being
tried, and then to profess an inability--for whatever reason--
to provide the foundation for them to the decision maker and '

litigants. Viroinia Electric and Power Compans (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-555, 10 NRC 23,
26 (1979). Le_q General 'Public Utilities Nuclear Corp.
(Three Mile Island Nuclear Station, Unit 2), LBP-89-7, 29 NRC
138, 171-72 (1989), stav denied on other arounds, ALAB-914,
29 NRC 357 (1989), affirmed on other arounds, ALAB-926, 31 NRC
1 (1990). An assertion of " engineering judgment", without any
explanation or reasons for the judgment, is insufficient to
support the conclusions of an expert engineering witness.
Texas Utilities Generatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-83-81, 18 NRC 1410, 1420 (1983),
modified on reconsid. sub nom., Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station,. Units 1 and 2), LBP-
84-10, 19 NRC 509, 518, 532 (1984).

Os A_ Board should give no weight to the testimony of an asserted
expert witness who can supply no scientific basis for his
statements (other than his belief) and disparages his own
testimony. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2),'ALAB-819, 22 NRC 681, 735 (1985).

A witness testifying to the results of an analysis need not
have at hand every piece of datum utilized in performing that
analysis. In this area, a rule of reason must be applied. It
is not unreasonable, however, to insist that, where the out-
come on a clearly defined and substantial safety or environ-
mental issue may hinge upon the acceptance or rejection of an
expert conclusion resting in turn upon a performed analysis,
the witness make available (either in his prepared testimony-
or on the stand) sufficient information pertaining to the
details of the analysis to permit the correctness of the
conclusion to be evaluated. florth Anna, cuora, 10 NRC at 27.

A Licensing Board may refuse to accept an expert witness'
| preNied written testimony as evidence in a licensing pro-

ceeding in the absence of the expert's personal appearance for
; cross-examination at the hearing. Louisiana Power and Licht

Co. (Waterford Steam' Electric Station, Unit 3), ALAB-732, 17:
'

.
NRC 1076, 1088 n.13 (1983). See aenerallY 10 CFR 9 2.718;

p Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Unit 2), ALAB-27, 4 AEC 652, 658-59 (1971).
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3.12.4.1 fees for Expert Witnesses

Commission regulations provide for expert witness fees in
connection with depositions (10 CFR 5 2.740(h)) and for
subpoenaed witnesses (10 CFR 5 2.720(d)). Although these
regulations specify that the fees will be those " paid to
witnesses in the district courts of the United States,"
there had been some uncertainty as to whether the fees
referred to were the statutory fees of 28 U.S.C. 5 1821
or the expert witness fees of Rule 26 of the Federal Rules of
Civil Procedure. In Public Service Co. of Oklahoma (Black Fox,
Units 1 and 2), LBP-77-18, 5 NRC 671 (1977), the Licensing
Board ruled that the fees referred to in the regulations were
the statutory fees. The Board suggested that payment of ex-
pert witness fees is especially appropriate when the witness
was secured because of his experience and when the witness'
expert opinions would be explored during the deposition or
testimony. The Board relied on 10 CFR S 2.720(f), which per-
mits conditioning denial of a motion to quash subpoenas on
compliance with certain terms and conditions which could in-
clude payment of witness fees, and on 10 CFR 5 2.740(c), which
rovides for orders requiring compliance with terms and condi-
tions, including payment of witness fees, prior to deposition.

3.13 Cross-ExamLnation

Cross-examination must be limited to the scope of the contentions
admitted for litigation and can appropriately be limited to the scope
of direct examination. Louisiana Power and liaht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-732,17 NRC 1076,1096 (1983),
citing, Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-673, 15 NRC 688, 698, aftirmed, CLI-
82-11, 15 NRC 1383 (1982); Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 867,
869 (1974); Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), ALAB-799, 21 NRC 360, 378 (19V).

In exercising its discretion to limit what appears to be improper
cross-examination, a Licensing Board may insist on some offer of
proof or other advance indication of what the cross-examiner hopes
to elicit from the witness. Louisiana Power and liaht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1096 (1983),
citing, P_ublic Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-461, 7 NRC 313, 316 (1978); San Onofre,
suora,15 NRC at 697; Prairie Island, suora, 8 AEC at 869.

The authority of a Board to demand cross-examination plans is en-
compassed by the Board's power to control the conduct of hearings and
to take all necessary and proper measures to prevent argumentative,
repetitious, or cumulative cross-examination. 10 CFR 55 2.718(e),
2.757(c). Such plans are encouraged by the Commission as a means of
making a hearing more efficient and expeditious. Statement of Policy

on Conduct of Licensina Proceedinas, CL1-81-8, 13 NRC 452, 457

april 1992 HEARINGS 98

- - _ - - __-__ -_ -__ .
. . _ _ - _ _



5 3.13.1
t

(1981); liouston Lichtina and Power Co. (South Texas Project, Units 1
and 2), ALAB-799, 21 NRC 360, 377 (1985). 10 CFR S 2.743 clearly
gives the presiding officer-the discretion to require-the submittal
of a cross-examination plan from any party seeking to conduct cross-
examination. The plan must contain a brief description of the issues
on which cross-examination will_be conducted. the objectives to be
achieved by cross-examination, and the proposed line of questions
designed to achieve those objectives. 10 CFR {l 2.743(a), (b)(2), 54
Fed. Rea. 33168, 33181 (August 11, 1989). Civil penalty proceedings
and proceedings for the modification, suspension, or revocation of a
license are exempt from these requirements. 10 CFR 6 2.743(b)(3).

Even if cross-examination is wrongly denied, such denial does
not constitute prejudicial error per se. THe complaining party
must demonstrate actual prejudice, i.e., that the ruling had a
substantial effect on the outcome of the proceeding. Waterford,
Lucra,._17 NRC at 1096;-San Onofre, supra, 15 NRC at 697 n.14; San

-

Onofre, suora, 15 NRC at 1384; Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1151 (1984);
Houston Lichtina and Power Co (South Texas Prof "t, Units 1 and 2),m
ALAB-799, 21 NRC 360, 376-77 (1985); Duke Pow" vo. (Catawba Nuclear-

Station, Units 1 and 2), ALAB-813, 22 NRC 59, 76 (1985); Philadelphia
Electric C L (Limerick Generating Station, Units 1 and 2), ALAB-836,
23 NRC 479, 495 (1986).

Cross-examination, though subject to restriction, is a fundamental3

right conferred on parties to formal adjudication in NRC proceedings
by the Administrative Procedure Act and by the Commission's Rules of
Practice. Cross-examination'during a deposition, which might
suffice under truly exceptional circumstances, is not otherwise a
ready substitute for cross-examination before the presiding officer.
Consolidated Edison Co. of New York (Indian Point, Unit 2) and Power
Authority of the State of New York (Indian Point, Unit 3), LBP-83-29,
17-NRC 1117, 1120 (1983).

3.13.1 Cross-Examination By Intervenors

The_ ability to conduct. cross-examination in an adjudication is
not such a fundamental right that its denial constitutes
prejudicial error per se. Southern California Edison Co. (San
Onofre Nuclear Generating Station, Units 2 and 3), CLI-82-ll,.

-15-NRC 1383, 1384 (1982).1

An intervenor may cross-examine a witness on those portions of
his testimony which relate to matters that have been placed in
controversy by any party to the proceeding, as_long as the

i intervenor has a discernible interest in the resolution of the
particular matter. . Northern States Power Co. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), CLI-75-1,1 NRC 1

'

(1975), affirmina, ALAB-214, 8 AEC 857 (1974). In the case of

O.
a reopened proceeding, permissible inquiry through cross-
examination necessarily extends to every matter within the
reach of the testimony submitted by the applicants ande
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accepted by the Board, P_yblic Service Co. of New Hamoshire
(Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33 (1977). |

<

It is error to preclude cross-examination on the ground that !

intervenors have the burden of proving the validity of their
contentions through their own witnesses since it is clear that
intervenors may build their case " defensively" through cross-
examination. Ipan m ig Valley Authority (Hartsville Nuclear
Plant, Units lA, 2A, IB & 28), ALAB-463, 7 NRC 341, 356 (1978); ;

Commonwealth Edl$rn_(_o (Braidwood Nuclear Power Station, Units '

m
I and 2), L8P-85-20, 21 NRC 1732, 1745 (1985), rev'd and
remanded on other aroqrLda, CLI-86-8, 23 NRC 241 (1986).

Calculations underlying a mathematical estimate which is in I

controversy are clearly relevant since they may reveal errors
in the computation of that estimate. Hartsville, suora, 7 NRC
at 355-56. A Licensing Board might be justified in denying a j
motion to require production of such calculations to aid
cross-examination on the estimate as a matter of discretion in
regulating the ccur.<e of he-hearing. See. e.a., Illinois
Power Co. (Clinten F;wer Station, Units 1 & 2), ALAB-340, 4
NRC 27, 32-36 (1976). However, an Appeal Board will not
affirm a decision to cut off cross-examination on the basis
that it was within the proper limits of a Licensing Board's
discretion when the record does not indicate that the

,

Licensing Board considered this discretionary basis.
Hartsville, suora, 7 NRC at 356.

An intervenor's cross-examination may not be used to expand ;

the number or scope of contested issues. Prairie Island, ,

Isuora, 8 AEC at 867. To assure that cross-examination does
not expand the boundaries of issues, a Licensing Board may: ;

(1) require in advance that an intervenor indicate what it ;

will attempt to establish on cross-examination;

(2) limit cross-examination if the Board determines that it
will be of no value for development of a full record on
the issues;

(3) halt cross-examination which makes no contribution to
development of a record on the issues; and

(4) consolidate intervenors for purposes of cross-examination
on the same point where it is appropriate to do so in
accordance with the provisions of 10 CFR 2.715a.

Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-252, 8 AEC 1175, aff'd, CLI-75-1,
1 NRC 1 (1975). _

While an intervenor has a right to cross-examine on any
issue in which he has a discernible interest, the
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|
'Licensing Board has a duty to monitor and restrict such

cross-examination to avoid repetition. CL1-75-1 supra.,
1 NRC 1. The Board is explicitly authorized to take the i

necessary and proper measures to prevent argumentative, {
repetitious or cumulative cross-examination, and the
Board may properly limit cross-examination which is
merely repetitive. Tennessee Valley Authority (Harts-

'ville Nuclear Plant, Units lA, 2A, IB & 28), ALAB-367,
5 NRC 92 (1977); Prairie Island, spra, ALAB-244, 8 AEC
857, 868. Moreover, cross-examination must be strictly
limited to the scope of the direct examination. Prairie
Island, CLI-75-1, 1 NRC 1 and ALAB-244, 8 AEC 857 at
867. As a general proposition, no party has a right to
unfettered or unlimited cross-examination and cross-
examination may not be carried to unreasonable lengths.
The test is whether the information sought is necessary
for a full and true disclosure of the facts. Prairie
Island, supra, ALAB-244, 8 AEC 857, 869 n.16; Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1674-1675 (1982), citina, Section 181
of the- Atomic Energy Act; Section 7(c) of the APA, 5 U.S.C.
S 556(d). This limitation applies equally to cross-examina-
tion on issues raised sua sponte by the Licensing Board in an'

operating license proceeding. Id. at 8 AEC 869.
.

The scope of cross-examination and the parties that may
engage in it in particular circumstances are matters of
Licensing Board discretion. Public Service Co. of Indiana.
Inc. (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-461, 7 NRC 313, 316 (1978).

Unnecessary cross-examination may be limited by a Licensing
Board, in its discretion, to expedite the orderly presentation
of each party's case. Cross-examination plans (submitted to
the Board alone) are encouraged, as are trial briefs and pre-
filed testimony outlines. Statement of Policy on Conduct of
Licensino Proceedinas, CLI-81-8,-13 NRC 452, 457 (1981).

Licensing Boards' are authorized to establish reasonable time
limits for the examination of witnesses, including cross-
examination', under 10 CFR SS 2.718(c) and 2.757(c), Commis-
sion's Statement of Policy on Conduct of Licensino Proceed-

inas, CLI-81-6, 13 NRC 452 (1981) and relevant judicial
decisions. Duke Power Co. (Catawba Nuclear Station, Units 1
and 2), LBP-84-24, 19 NRC 1418, 1428 (1984); Philadelnhia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-836, 23 NRC 479, 501 (1986). See MCI Communications
Coro. v. AT&T, 85 F.R.D. 28 (N.D. 111. 1979), aff'd, 708 F.2d -

1081, 1170-73 (7th Cir. 1983).

O A Licensing Board has the authority to direct that parties to
h an operating license proceeding conduct their initial cross-

examination by means of prehearing examinations in the nature
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of depositions. Pursuant to 10 CFR s 2.718, a Board has tie
power to regulate the course of the hearing and the conduct of
the participants, as well as to take any other action
consistent with the APA. See also 10 CFR S 2.757, 10 CFR
Part 2, App. A, IV. in expediting the hearing process using
the case management method contained in Part 2, a Board should
ensure that the hearings are fair, and produce a recoH which
leads to high quality decisions and adequately pratects the
public health and safety and the environment. Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
82-107, 16 NRC 1667, 1677 (1982), citina, Statement of Policy,
supra, 13 NRC at 453.

In considering whether to impose controls on cross-examina-
tion, questions raised by the applicant concerning the
adequacy of the Staffs of the Appeal Board or Commission to
review a lengthy record, either on appeal or sua sponte,
should not be taken into account. To the extent that cross-
examination may contribute to a meaningful record, it should
not be limited to accommodate asserted staffing deficiencies
within NRC. Consumers Power Co. (Midland Plant, Units I and
2), LBP-83-28, 17 NRC 987, 992 (1983).

3.13.2 Cross-Examination by Experts

The rules of practice permit a party to have its cross-
examination of others performed by individuals with tech-
nical expertise in the subject matter of the cross-examina-
tion provided that the proposed interrogator is shown to
meet the requirements set forth in 10 CFR s 2.633(a). An
expert interrogator need not meet the same standard of
expertise as an expert witness. The standard for inter-
rogators under 10 CFR S 2.733(a) is that the individual "is
qualified by scientific training or experience to contribute
to the development of an adequate decisional record in the
proceeding by the conduct of such examination or cross-
examination." The Recents of the University of California

(UCLA Research Reactor), LBP-81-29, 14 NRC 353, 354-55
(1981).

; 3.13.3 Inability to Cross-Examine as Grounds to Reopen

Where a Licensing Board holds to its hearing schedule despite
| a claim by an intervenor that he is unable to prepare for the

cross-examination of witnesses because of scheduling problems,
the proceeding will be reopened to allow the intervenor to

! cross-examine witnesses. Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-249, 8 AEC 980

|
t (1974).
|

O'
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U 3.14 Record of Hearinq

lt is not necessary for legal materials, including the Standard
Review Plan, Regulatory Guides, documents constituting Staff
guidance, and industry code sections applicable to a facility, to be
in the evide-tiary record. Texas Utilities Generatina Co. (Comanche
Peak Steam Llectric Station, Units 1 and 2), LBP-83-55, 18 NRC 415,
418 (1983).

3.14.1 Supplementing Hearing Record by Affidavits

Appeal Boards will not permit gaps in the record to be
filled by affidavit where the issue is technical and
complex. Northern States Power Co. (Prairie Island

_

Nuclear Generating Plant, Units 1 & 2), ALAB-284, 2 NRC 197,
205-06 (1975).

There is no significance to the content of affidavits which do
not disclose the identity of individuals making statements in
the affidavit, tietropolitan Edison Comoany (Three Mile Island
Nuclear Station, Unit No. 2), ALAB-525, 9 NRC 111, 114 (1979).

3.14.2 Reopening Hearing Record

If a Licensing Board believes that circumstances warrant

O. reopening the record for receipt of additional evidence, it
has discretion to take that course of action. Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-443, 6 NRC 741 (1977). It may do so, for
example, in order to receive additional documents in support
of motion for summary disposition where the existing record is
insufficient. Id. at 752. For a discussion of reopening, see ;
Section 4.4.

Reopening a record is an extraordinary action. -To prevail,
the petitioners must demonstrate that their motions are
timely, that the issues they seek to litigate are significant,
and that the information they seek to add to the record would
change the results, tigtropolitan Edison Co. (Three Mile 1

Island Nuclear Station, Unit No. -1), LBP-82-34A,15 NRC 914,
915'(1982); Union Electric Co. (Callaway Plant, Unit 1), ALAB-
750, 18 NRC 1205, 1207 (1983); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775,
19 NRC 1361, 1365-66 (1984), aff'd sub. nom. San Luis Obisoo
Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984),
aff'd on reh'a en banq, 789 F.2d 26 (1986). See also
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-807,-21 NRC 1195, 1216 (1985).

Even though a matter is timely raised and involves significant
safety considerations, no reopening of the evidentiary hearing

O will be required if the affidavits submitted in response to
the motion demonstrate that there is no genuine unresolved
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issue of fact, JA, if the undisputed facts establish that
the apparently significant safety issue does not exist, his
been resolved, or for some other reason will have no effect
upon the outcome of the licensing proceeding. Commonwealth
Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-
83-41, 18 NRC 104, 109 (1983).

A motion to reopen the evidentiary record because of pre-
viously undiscovered conclusions of an NRC Staff inspection
group must establish the existence of differing technical
bases for the conclusions. The conclusions alone would be
insufficient evidence to justify reopening of the record.
Three Mile Island, suora, 15 NRC at 916.

Reopening the record is within the Licensing Board's discre-
tion and need not be done absent a showing that the outcome of
the proceeding might be affected and that reopening the record
would involve issues of major significance. Southern
California Edison Co. (San Onofre Nuciear Generating Station,
Units 2 and 3), LBP-82-46, 15 NRC 1531, 1535 (1982), citina,
Eublic Service _Co. of Oklahoma (Black Fox Station),10 NRC
775, 804 (1978); Public Service Co, of New Hampshire (Seabrook
Station), 6 NRC 33, 64, n.35 (1977); Vermont Yankee Nuclear
Power Coro. (Vermont Yankee Station), ALAB-138, 6 AEC 520, 523
(1973).

After the record is closed in an operating license pro-
ceeding, where parties proffering new contentions do not meet
legal standards for further hearings, that the contentions
raise serious issues is insufficient justification to reopen

the record to consider them as Board issues when the conten-
tions are being dealt with in the course of ongoing NRC
investigation and Staff monitoring. Cincinnati Gas artd
Electric Co. (Wm. H. Zimmer Nuclear Power Station, Unit 1),
CLI-82-20, 16 NRC 109, 110 (1982). See LBP-82-54, 16 NRC 210;
Cleveland Electric 111uminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), CLI-86-7, 23 NRC 233, 236 (1986),
aff'd sub nom. Ohio v. NRC, 814 F.2d 258 (6th Cir. 1987).

Although the standard for reopening the record in an NRC
proceeding has been variously stated, the traditional standard
requires that (1) the motion be timely, (2) significant new
evidence of a safety question exist, and (3) the new evidence
might materially af fect the outcome. Pacific Gac and Electric
CA (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 800 n.66 (1983), review denied, CL1-83-32, 18
NRC 1309 (1983); Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), LBP-83-41, 18 NRC 104, 108 (1983);
lona Island (i.ghtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-57, 18 NRC 445, 476 (1983); Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRC
1193, 1260 (1984), rev'd in part on other ands, CLI-85-2, 21
NRC 282 (1985); Metropolitan Edison Co. (Three Mile Island
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Nuclear Station, Unit 1), ALAB-774, 19 NRC 1350, 1355 (1984); !

tig.tropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CLI-85-2, 21 NRC 282, 285 n.3 (1985); litir.92nlitAD
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CL1-
85-8, 21 NRC 1111, 1113 (1985); Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALA8-828, 23 NRC4 !

13, 17 (1986).

The traditional standard for reopening applies in determining ,

whether a record should be reopened on the basis of new |
-

information. The standard does not apply where the issue is
whether the record should be reopened because of an inadequate
record. Metropolitan _ Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CL1-85-2, 21 NRC 282, 285 n.3 (1985).

The Board must be persuaded that a serious safety matter is at
stake before it is appropriate for it to require suppleme'ita-
tion of the record. Texas Utilities GeneratinR_Cni (Comanche
Peak Steam Electric Station, Units 1 and 2), LBP-83-55, 18 NRC
415, 418 (1983). Ses Egblic Service Co. of New Hamnshire
(Seabrook Station, Units 1 and 2), ALAB 7 9, 26 NRC 410, 412 '

7.5, 413 (1987).

In proceedings where the evidentiary ree.ord has been closed,
the record should not be reopenre en THI related issues
relating to either inw or full pc.,er absent a showing, by the
moving party, of significant new evidence not included in the
record, that materially affects the decision. Bare allega-
tions or simple subinission of new contentions is not suff',- ,

cient, only significant new evidence requires reopening.
Eacific Gas and Eigetric Co1 (Diablo Canyon Nuclear Power '

Plant, Units 1 and 2), ALA8-728, 17 NRC 777, 803 (1983),
review denied, CL1-83-32, 18 NRC 1309 (1983).

The factors to be applied in reopening the record are not
necessarily additive. Even if timely, the motion may be
denied if it does not raise an issue of major significance.
However, a matter may be of such gravity that the motion to
reopen should be granted notwithstanding that it might have,

been presented earlier. Lona Island Linhtina__(L. (Shoreham
NJclear Power Station, Unit 1), LBP-83-30, 17 NRC 1132, 1143
(1983), citina, Vermont Yankee Nuclear Power Coro2 (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523
(1973).

Newspaper allegation; of quality assurance deficiencies,
unaccompanied by eviance, ordinarily are not sufficient
grounds for reopening an evidentiary record. Cleveland
Electric 1110minatina Cot (Perry Necicar Power Plant, Units
' and 2), LBP-84-3, 19 NRC 282, 286 (1984).

<

|.

|
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3.14.3 Haterial Not Contained in Hearing Record

Adjudicatory decisions must be supported by evidence prop-
erly in the record. IMcElclaLL11tciriclg2 (Diablo
Canyon Nuc1 car Power Plant, Units 1 & 2), ALAB-580, 11 NRC
227, 230 (1980); Ehilaitlphia_11tcitic_Ch ( L i me r i c k
Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
499 n.33 (1986). Neither the Licensing Board nor the
Appeal Board may base a dtcision on factual material which
has not been introduced into evidence. However, if extra-
record material raises an issue of possible importance to
matters such as public hea'th, the Appeal Board may examine
it. If this examination o eates a serious doubt about the
decision reached by the Licensing Board, the Appeal Board may
order that the record be reopened for the taking of supplemen-
tary evideace. Ignriciter Valley Authori y (Hartsville Nuclearl
Plant, Units lA, 2A, IB & 28), ALAB-463, 7 NRC 341, 351-352
(1978). SeJutlig Eublic Serv _ite_CL_of NewJiamshire
(Seabrook Station, Units 1 and 2), ALAB-937, 32 NRC 135, 150-
152 (1990).

Whether or not prof fered af fidavits would leave the Licensing
Board's result unchanged, simple equity precludes the Appeal
Board from reopening the record in aid of intervenors'
apparent desire to attack the decision below on fresh grounds.
Where the presentation of new matter to supplement the record
is untimely, its possible significance to the outcome of the
preteeding is of no moment, at least where the issue to which
it relates is devoid of grave public health and safety or
environmental implications. Euerto Rico fler.iric Powet
Authority (North Coast Nuclear Power Plant, Unit 1), ALAB-648,
14 NRC 34, 38- 6 (1981), citina, Kanns Gas a3GactrirA
(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978); StrlhtLLJndiana P@licJervice CL (Bailly
Generating Station. Nuclear-1), ALAB-227, 8 AEC 416, 418
(1974); and Dartsville, supr_q,

3.15 Intetlo a t_ qty l eview via l lricir L Ccitification

As a general rule, interlocutory appeals during a pending proceeding
are not permitted. 10 CFR 6 2.730(f). However, a party may seek
interlocutory review by filing a petition for certification as to any
question deserving early dispositive resolution. Public Service Co.
91 New Hamp1_ir_q (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRCh

478, 482-83 (1975). The issues that may be certified are not limited
to those that have not yet been considered and ruled upon by the
presiding Licensing Board. li In fact, the Appeal Board will be

| disinclined to direct certification unless and until the Licensing
Board has been given a reasonable oppertunity to decide the issue
itself. Toledo Edi on Cot (Davis-Besse Nuclear Power Station, UnitE
1), ALAB-297, 2 NRC 727 (1975). An exception to this rule will be
made in compelling circumstances where, for example, there is an
emergency situation requiring an immediate, final determination of
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\ the issue. 1 The practice of simultaneously seeking interlocutory

appellate review of grievances by way of directed certification and
Licensing Board reconsideration of the same rulings is disfavored.
IkuitelLLightina andlqwer Cox (A' lens Creek Nuclear Generating
Station, Unit 1), ALAB-630, 13 NRC 84, 85 (1981).

The only procedural vehicle by which a party nay seek review of
interlocutory matters is a request for directed certification.
The exercise of an Appeal Board's discretionary authority to grant
directed certification is reserved for important Licensing Board
rulings that, absent immediate appellate review, threaten a party
with serious irreparable harm or pervasively affect the basic
structure of the proceeding. ClevelandJhsitis lllmninittina Cat
(Perry Nuclear Power Plant, Units 1 and 2), Alf '4, 18 NRC 165,

iucle r Power166 n.1 (1983); Lpna Island Lightina Co. (Shore e s

Station Unit 1), CLI-91-3, 33 NRC 76, 80 (199) .

To obtain certification for an interlocutory revie.$ the party
seeking it must show that, without such certification, the public
interest will suffer or unusual delay or expense will be encountered.
10 CTR 9 2.730(f); htQic Service Co. of New Hpmoshire (Seabrook
Station, Units 1 & 2), ALAB-271, 1-NRC 478 (1975). Egg Vermont
lachejkchar Power Coro2 (Vermont Yankee Nuclear Power Station),
LBP-89-6, 29 NRC 127,135 (1989), rev'd on other arounds ALAB-919
30 NRC 29 (1989), vacated in patLon ottit_graynds and rema_qdad, CLI-

O 90-4, 31 NRC 333 (1990), reouest for clarification, ALAB-938, 32 NRC
154 (1990), clarified. CLI-90-7, 32 NRC 129 (1990).

This saowing is not made merely by a demonstration that a Licensing
Board promulgated an interlocutory, non-appealable pronouncement at
variance with previous rulings of other boards, unless some special
circumstance-makes immediate elimination of the decisional conflict
imperative. E

Developments occurring subsequent to the filing of a motion for
directed certification to the Appeal Board may strip the question
raised in the motion for certification of an essential ingredient
and, therefore, constitute grounds for denial of the motion,
flerthern States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).

Appeal Boards undertake discretionary interlocutory review of a
Licensing Board ruling only where such ruling either (1) threatens
the party adversely af fected by it with immediate and serious
irreparable impact which as a practical matter, could not be-
alleviated by a later appeal or (2) affects the basic structure of
the proceeding in a pervasive or unusual manner. Puaet Sound Power-

-& Licht Co. (Skagit Nuclear Power Project, Units 1 & 2), ALAB-572, 10
NRC-693, 694 (1979); Commgawealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 23 (1983), citing,

O hblic Service Co. of Indiana (Marble Hill Nuclear Generating
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Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977); Common-
wealthliih0lLCo (Braidwood Nuclear Power Station, Units 1 and 2),
ALAB-817, 22 NR .470, 473 (1985).

The Appeal Boards' certification authority was not intended to be
applied to a mixed question of law and fact in which the factual
element was predominant. hblic Serviggggmnam_oLindiam (Marble
Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC
1190, 1192 (1977).

The Commission's Rules of Practice, 10 CFR S 2.714a, prohibit a
person from taking an interlocutory appeal from an order entered
on his intervention petition unless that order has the effect of
denying the petition in its entirety. LenillLilitles General-
ina Company (Comanche Peak Steam Electric Station, Units 1 & 2),
ALAB-621,12 NRC 578, 579 (1980); Longj11gndligtttjnglp2 (Shoreham
Nuclear Power Station, Unit 1), CLI-91-3, 33 NRC 76, 80 (1991).

Licens n9J1oard findinas3.16 J

The findings of a Licensing Board must be supported by reliable,
probative and substantial evidence in the record. hcific Gas and
[ leg _tric Co. (Diablo Canyon Nuclear Power Plant, Unit 2), ALAB-254,
8 AEC 1184 (1975). It is well settled that the possibility that
inconsistent or even contrary views could be drawn if the views of an
opposing party's experts were accepted does not prevent the Licensing
Board's findings from being supported by substantial evidence.
Northern Indiana Pohllq Service Co. (Bail'y Generating Station,
Nuclear-1), ALAB-303, 2 NRC 858, 866 (1975).

A Licensing Board is free to decide a case on a theory dif ferent from
that on which it was tried but when it does so, it has a concomitant
obligation to bring this fact to the attention of the parties before
it and to afford them a fair opportunity to present argument, and
where appropriate, evidence. Northern States Power Co. (Prairie
Is?and Nuclear Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41,
55-56 (1978); Niagara Mohawk Power Co. (Nine Mile Point Nuclear
Station, Unit 2), ALAB-264, 1 NRC 347, 354 (1975). Note that as to a
Licensing Board's findings, the Appeal Board has authority to make
factual findings on the basis of record evidence which are different
from those reached by a Licensing Board and can issue supplementary
findings of its own. Public Service Co. of N1wjlampshirt (Seabrook
Station, Units 1 & 2), ALAB-422, 6 NE 33, 42 (1977). The Appeal
Board decision can be based on grounds completely foreign to those
relied upon by the Licensing Board so long as the parties had a
sufficient opportunity to address those new grounds with argument
and/or evidence, ld. In any event, neither the Licensing Board nor
the Appeal Board may base a decision on factual material which has
not been introduced into evidence. Otherwise, other parties would be
deprived of the oppcrtunity to impeach the evidence through cross-
examination or to refute it with other evidence. Tennetsee Valley,

_

| Authority (Hartsville Nuclear Plant, Units l A, 2A,1B and 28), ALAB-
! 463, 7 NRC 341, 351-52 (1978).
|
'
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An Appeal Board will vacate a Licensing Board decision which is
pending on appeal when, subsequent to the issuance of the decision,
circumstances have changed so as to significantly alter the eviden-
tiary basis of the decision. Where a party seeks to change its
position or materially alter its earlier presentation to the
Licensing Board, the hearing record no longer represents the actual
situation in the case. Other parties should be given an appropriate
opportunity to comment upon or to rebut any new information which is
material to the resolution of issues. Kerr-McGee Chemical Cork
(West Chicago Rare Earths facility), ALAB-944, 33 NRC 81, 115-17
(1991).

The Board's initial decision should contain record citations to _

support the findings. Virainia Electric & Power Co. (North Anna
Power Station, Units 1, 2, 3, & 4), ALAB-256, 1 NRC 10, 14 n.8
(;975). Despite the fact that a number of older cases have held
that a Licensing Board is not required to rule specifically on
each finding proposed by the parties (ier Egiton Edison Co.
(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, 369 (1972),
aff'd sub nom., Union of Concerned Scientists v_. AEC, 449 f.2d
1069 (D.C. Cir 1974); Wisconsin Electric Power Cot (Point Beach
Nuclear Plant, Unit 2), ALAB-78, 5 AEC 319, 321 (1972)), the
Appeal Board has indicated that a Licensing Board must clearly
state the basis for its decision and, in particular, state reasons
for rejecting certain evidence in reaching the decision. Public

,

Service (s. of N.H. (Seabrook Station, Units 1 and 2), ALAB-422, 6
NRC 33 (1977). While the Seabrook Appeal Board found that the
deficiencies in the initial decision were not so serious as to
require reversal, especially in view of the fact that the Appeal
Board itself can make findings of fact where necessary, the Appeal
Board made it clear that a Licensing Board's blatent failure to
follow the Appeal Board's direction in this regard is ground for :
reversal of the Licensing Board's decision.

Notwithstanding its authority to do so, the Appeal Board will
normally-be reluctant to search the record to determine whether it
included sufficient information to support conclusions for which the
Licensing Board failed to provide adequate justification. A remand,
very possibly accompanied by an outright vacation of the result
reached below, would be the usual course where the Licensing Board's
decision does not adequately support the conclusions reached therein.
Seabrool , supra, 6 NRC at 42. See Lona Islaad liahtina Co. (Shoreham

Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 530-31 (1988).
Note, however, that in at least one case the Appeal Board did search
the record where (1) the Licensing Board's decision preceded the
Appeal Board's decision in _S_eabrook which clearly established this
policy and (2) it did not take an extended period =of time for the
Appeal Board to conduct its own evaluation. Tennessee Valley

Authority '(Hartsville Nuclear Plant, Units l A, 2A, IB, 2B), ALAB-463,
7 NRC 341, 368 (1978).

O
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The Appeal Board's admonition that Licensing Boards must clearly .st
forth the basis for their decisions applies to a Board's determina-
tion with r9spect to alternatives under NEPA. Thus, although a
Licensing Board may utilize its expertise in selecting between
alternatives, some explanation is necessary. Otherwise, the
requirement of the Administrative Procedure Act that conclusions be
founded upon substantial evidence and based on reasoned findings
"become[s] lost in the haze of so-called expertise." bblic Servic.c
(_o of New Hampshire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 66 (1977).

When evidence is presented to the Licensing Board in response to an
Appeal Board instruction that a matter is to be investigated, the
Licensing Board is obligated to make findings and issue a ruling ca
the matter. Tennessee Valley Autherily (Hartsville Nuclear Plant,
Units IA, 2A, 18 & PB), ALAB-463, 7 NRC 341, 368 (1978).

In bblic St.rvice Company of New Hamoshire (Seabrook Station, Units 1
& 2), ALAB-471, 7 NRC 477, 492 (1978), the Appeal Board reiterated
that the bases for decisions must be set forth in detail, noting
that, in carrying out its NEPA responsibilities, an agency "must go
beyond mere assertions and indicate its basis for then so that the
end product is" an informed and adequately explained judgment.

Licensing Boards have an obligation "to articuldte in reasonable
detail the basis for [their] determination." A substantial
failure of the Licensing Board in this regard can result in the
matter being remanded for reconsideration and a full explication of
the reasons underlying whatever result that Board might reach upon
such reconsideration. Pacific Gas and Electric Corrta_n_y (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-504, 8 NRC 406,
410-412 (1978).

The fact that a Licensing Board poses questions requiring that
evidence be produced at the hearing in response to those questions
does not create an inviolate duty on the part of the Board to make
findings specifically addressing the subject matter of the questions.
Eortland General Electric Company (Trojan Nuclear Plant), LBP-78-32,
8 NRC 413, 416 (1978).

A Licensing Board decision which rests significant findings on expert
opinion not susceptible of being tested on examination of the witness
is a fit candidate for reversal. Virainia Electric and Ppwer CompAna
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-555, 10 NRC
23, 26 (1979).

Licensing Boards passing on construction permit applications must be
satisfied that requirements for an operating license, including those
involving management capability, can be met by the applicant at the
time such license is sought. Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18,
26-28 (1980), modified, CLI-80-12, 11 NRC 514 (1980).
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5 3.16.1O Where evidence may have been introduced by intervenors in an
operating license proceeding, but the construction permit Licens- i

ing Board made no explicit findings with regard to those matters, ;

and at the construction permit stage the proceeding was not con-
tested, the operating license Licensing Board will decline to treat |
the construction permit Licensing' Board's gereral findings as an !

implicit resolution of matters raised by intervenors. Detroit Edison 1

(pmp_any (Enrico fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC |

73, 79 n.6 (1979).

In order to avoid unnecessery and cestly delays in starting the
operation of a plant, a Board may conduct and complete operating >

license hearings prior to the completion of construction of the
plant. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-811, 21 NRC 1622, 1627 (1985), review
denied, CL1-85-14, 22 NRC 177, 178 (1985). Thus, a Board must make
some predictive findings and, "in effect, approve applicant's present
plans for future regulatory compliance." Diablo Canyon, SUDra, 21
NRC at 1627, gl.thg, Epcific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-653, 16 NRC 55, 79 (1981). '

There is no requirement mandated by the Atomic Energy Act nor
the Commission's regulations that a Licensing Board may not
resolve a contested issue if any form of confirmatory analysis
is ongoing as of the close of the record on that issue, where a

O Licensing Board is able to make the basic findings prerequisite to
the issuance of an operating license based on the existing record.
Lona Island Liahtina Co (Shoreham Nuclear Power Station, Unit 1),
LBP-83-57, 18 NRC 445, 519 (1983), citina, Consolidated _[dison Co. of
New York (Indian Point Station, Unit 2), CLI-74-23, 7 AEC 947, 951-52
(1974) and Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978);
Pacific Gas and Electric Cet (Clablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-811, 21 NRC 1622, 1628 (1985), review denied,
CL1-85-14, 22 NRC 177, 178 (1985).

Rulings and findings made in the course of a proceeding are not in ,

themselves sufficient reasons to believe that a tribunal is biased *

for or against a party. Eacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-644, 13 NRC 903, 923 i

(1981).

3.16.1 Independent Calculations by Licensing Board

A Board is free to draw conclusions-by applying known en-
gineering principles to and making mathematical calculations
from facts in the record whether or not any witness purported

.to_ attempt this exercise. Vermont Yankee Nuclear P2_wer Corpa
(Vermont Yankee Nuclear Power Station), ALAB-229, 8 AEC 425,
437, rev. on other ands., CL1-74-40, 8 AEC 809 (1974).

f However, the Board must adequately explain the basis for its
conclusions. Public Service Co. of New Hams, shire (Seabrook
Station, Units 1 & 2), ALAB-422, 6 NRC 33, 66 (1977).
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3.17 Res Jt! dig.tla_u.d_Cg]la.tmLlit9pped

Although the judicially developed doctrine of reiludjnt3 is not
fully applicaule in administrative proceedings, the considerations of
fairness to parties and conservation of resources embodied in this
doctrine are relavant, fgblic _5eryltelpmpany_gf New HamMhirtm

(Seabrook Station, Units 1 and 2), CL1-78-1, 7 NRC 1, 27 (1978),
giling, d9_411on Lichling and _ Power Company (South Texas Project,
Units 1 and 2), CL1-77-13, 5 NRC 1303, 1321 (1977).

Thus, as a general rule, it appears that res judjiala principles may
be applied, where appropriate, in NRC adjudicatory proceedings.
Consistent with those principles, res judjia13 does not apply when
the foundation for a proposed action arises after the prior ruling
advanced as the basis for rgLiqdicata or when the party seeking to
employ the doctrine had the benefit, when he obtained the prior
ruling, of a more favorable standard as to burden of proof than is
now available to him. Public Service Co< of New Harpshire (Seabrook
Station, Units 1 & 2), ALAB-349, 4 NRC 235 (1976).

The common law rules regarding re3 judicata do not apply, in a strict
sense, to administrative agencies. Res judicata need not be applied
by an administrative agency where there are overriding public policy
interests which favor relitigation. United States Depttilnent of
[ne_ra y. Prolelt_ Management CorJoration,_lenan m ef_ya_lley Aulhority
(Clinch River Breeder Reactor Plant), CLI-82-23, 16 NRC 412, 420
(1982), citina, Internalj.gnal Haryve>1er19. _ v. OccupationJ1 Safety
An_d_J1ealth Review Commjlsion, 628 f.2d 982, 986 (7th Cir.1980).

When an agency decision involves substantial policy is:ues, an
agency's need for flexibility outweighs the need for repose provided -

by the principle of res ludicata. Clinch River, synrA, 16 NRC at -

420, citinJ1, tiapel l v . N . L . R .L . 414 f . 2d 4 77 , 4 79 ( 6 t h C i r . 1969 ) ;
FTC v u leLacQ, 555 F.2d 867, 881 (D.C. Cir. 1977), gert, denied, 431a

U.S. 974 (1977), rehearina denied, 434 U.S. 883 (1977).

A change in external circumstances is not required for an agency to
exercise its basic right to change a policy decision and apply a new
policy to parties to which an old policy applied. United States
Department of Energym Pro.iect Management Corporatji_on. Tennessqq
Valley Authority (Clinch River Breeder Reactor Plant), CLI-82-23,
16 NRC 412, 420 (1982), citing, tiaxwell v. N.L.RA, 414 F.2d 477,
479 (6th Cir. 1969).

'

An Agency must be free to consider changes that occur in the way it
perceives the facts, even though the objective circumstances remain
unchanged. Clinch River, s_tlpr3,16 NRC at 420, citing, Maxwell,
1.y911; FTC v. Texa10, 555 F.2d 867, 874 (D.C. Cir. 1977), c_er_t2
denied, 431 U.S. 974 (1977), rehearina denied, 434 U.S. 883 (1977).

Principles of collateral estoppel, like those of res judicata, may be
applied in administrative adjudicatory proceedings. U.S. v. Utah
Construction and Mining Com, 384 U.S. 394, 421-22 (1966); Toledo
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[dh pft[ L (Davis-Besse Nuclear power Station, Units 1, 2 and 3),
AL AB-378, 5 NRC 557 (1977); .AlduLmthwer_[L (Joseph M. f arley
Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, remandeign_g1her
gragu113, Cll-74-12, 7 AEC 203 (1974); S2V1bgIn_ California Edison 00 1

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673, 15
NRC 688, 695 (1982); fM 11c_S_elyR LiltgfrR_3nJJ_Eaj l g2 (Hope Creek
Generating Station, Unit 1), ALAB-759, 19 NRC 13, 25 n.40 (1984),
C.jling, farley, HDD; (pagnwealtiL[dliplLfL (Braidwood Nuclear
Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609, 620 (1985),
rev'd and rem 3ndeJLon_q1her arqunjii, Cll-86-8, 23 NRC 241 (19C6).
Collateral estoppel precludes relitigation of issues of law or fact
which have been finally adjudicated by a tribunal of competent juris-
diction. Dav_ti-Et ng, tupa ; EarleY, EpD .

The application of collateral estoppel does not hinge on the
correctness of the decision or interlocutory ruling of the first
tribunal. Moore's frieral Pract iig, para. 0.405[1] and [4.1] atim

629, 634-37 (2d ed.1974); Davis-Beng, iutra. It is enough that the
tribunal had jurisdiction to render the decision, that the prior
judgment was rendered on the merits, that the cause of action was the
same, and that the party against whom the doctrine is asserted was a
party to the earlier litigation or in privity with such a party.
Dayls-3nise, spra. Participants in a proceeding cannot be held
bound by the record adduced in another proceeding to which they wcre
not parties. Philadelphja ElectrirJL (Peach Bottom Station, Units

O 2 and 3), Metropolitan Edison C h (Three Mile Island Station, Unit
2), Public Service Elec_tri and GaLCL (Hope Creek Generating
Station, Units 1 and 2), ALAB-640, 13 NRC 487, 543 (1981). In
virtually every case in which the doctrine of collateral estoppel
was asserted to prevent litigation of a contention, it was held that
privity must exist between the intervenor advancing the contention
and the intervenor which litigated it in the prior proceeding.
Egngral Elect ric Co (CETR Vallecitos), LBP-85-4, 21 NRC 399, 404
(1965) and cases cited. But see Cleveland Electric illuminatingl h
(Perry Nuclear Power Plant, Units 1 and 2), LDP-81-24, 14 NRC 175,
199-200 (1981). Conversely, that parties to tile former action were
not joined to the second action does not prevent application of the
principle. DreyfuLvm fir $L![ational Bank of Chicagg, 424 f.2d 1171,
1175 (7th Cir. 1970), geftt, denied, 400 U.S. 832 (1970); llummel v.
[quitable Assurance Sociely, 151 f.2d 994, 996 (7th Cir. 1945);
Eay_ts-ltelst, luor3, 5 NRC 557. Where circumstances have changed (as

' to context or law, burden of proof or material f acts) from when the
issues were formerly litigated or where public interest calls for
relitigation of issues, neither collateral estoppel nor res iudica_la
appl ie s . Earley, wpra, 7 AEC 203; Quke Powerl h (William B.
McGuire Nuclear Station, Units 1 and 2), LBP-77-20, 5 NRC 680 (1977);
Rentral Publi_c_ UtiLLtig3_!foclear to_rA (Three Mlle Island Nuclear
Station, Unit 1), LBP-86-10, 23 NRC 283, 286 (1986); Carolina Power
and_ligh1 Co. and North Carolina Eastern Municioal Power Agency
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 537
(1986);_PM liL ervice lo of New Hamts_h_ ire (Seabrook Station, UnitsS

1 and 2), LBP-89-3, 29 NRC 51, 56-57 (1989), aff'd on other arounds,
ALAB-915, 29 NRC 427 (1989). See Public Service Co. of New Hampshire
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(Seabrook Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 275 (1989),
aff'd on other arount, ALAB-940, 32 NRC 225 (1990). Furthermore,
under neither principle does a judicial decision become binding on an
administrative agency if the legislature granted primary authority to
decide the substantive issue in question to the administrative
agency. 2 Davis, Administrative law Treatise, 6 18.12 at pp. 627-28.
CLUSv e Radio C up. of America 358 U.S. 334, 347-52 (1959). Where
application of collateral estoppel would not affect the Commission's
ability to control its internal proceedings, however, a prior court
decision may be binding on the NRC. Davis-Besse, Ippn .

In appropriate circumstances, the doctrines of res .iudicala and
collateral estoppel which are found in the judicial setting are
equally present in administrative adjudication. One exception is the
existence of broad public policy considerations on special public
interest factors which would outweigh the reasons underlying the
doctrines. Fouston liahtina & Pqwer Co. (South Texas Project, Units
1 & 2), LBP-79-27, 10 NRC 563, 574-575 (1979).

There is ns basis under the Atomic Energy Act or NRC rules for
excluding safety questions at the operating license stage on the
basis of their consideration at the construction permit stage. The
only exception is where the same party trics to raise the same
question at both the construction permit and operating license
stages; principles of res .iudicata and collateral estoppel then come
into play. Houston Liahtina and Power Co. (South Texas Project,
Units 1 and 2), LBP-79-10, 9 NRC 439, 464 (1979); Egblic Service Co.
of New Hamoshire (Seabrook Station, Units 1 and 2), LBP-82-76,16 NRC
1029, 1044 (1982), citina, Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Units 1 and 2), CL1-74-12, 7 AEC 203 (1974).

An operating license proceeding should not be utilized to rehash
issues already ventilated and resolved at the construction permit
stage. Public Service Co. of New Hampshire (Seabrook Station, Units
1 and 2), LBP-82-76, 16 NRC 1029, 1081 (1982), citina, A_1_abama Power
CA (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-74-12, 7 AEC
203 (1974); Carolina Power and Liaht Co. and North Carolina Eastern
Municipal Power Aaenc_y (Shearon Harris Nuclear Power Plant), ALAB--
837, 23 NRC 525, 536 (1986). A contention already litigated between
the same parties at the construction permit stage may not be
relitigated in an operating license proceeding. [hlke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-107A, 16 NRC
1791,1808 (1982), . citing, Alabama Power Co. (Joseph M. Farley
Nuclear Plant, Units 1.md 2), ALAB-182, 7 AEC 210 (1974);
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-82-3, 15 NRC 61, 78-82 (1982); Shearon
Harris, supra, 23 NRC at 536.

A party whic h has litigated a particular issue during an NRC
proceeding s not collaterally estopped from litigating in a
subsequent Iroceeding an issue which, although similar, is different
in degree from the earlier litigated issue. Vermont Yankee Nuclear
Power Corm (Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC
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838, 849 (1987), aff'd, ALAB-869, 26 NRC 13, 22 (1987), IfLQniji
denied on other around1, ALAB-876, 26 NRC 277 (1987).

A party countering a motion for summary judgment based on r31
.iudicata need only recite the facts found in the other proceedings,
and need not independently support those " facts." lionton Liahtina
$_ Powfr Co. (Sout1 Texas Project, Units 1 & 2). ALAB-575, 11 NRC 14,
15 n.3 (1980).

When certain issues have been adequately explored and resolved in an
early phase of a proceeding, an intervenor may not relitigate similar
issues in a subsequent phase of the proceeding unless there are
different circumstances which may have a material bearing on the
resolution of the issues in the subsequent proceeding. Public
Service (n. of Ntw HamDJhitg (Seabrook Station, Units 1 and 2), ALAB-
942, 32 NRC 395, 402-403 (1990).

Collateral estoppel requires presence of at least four elements
in order to be given effect: (1) the issue sought to be precluded
must be the same as that involved in the prior action, (2) the
issue must have been actually litigated, (3) the issue must have
been determined by a valid and final judgment, and (4) the deter-
mination must have been essential to the prior judgment. Houston
Lightina & Power Co. (Scuth Texas Project, Units 1 & 2), LBP-79-27,

[3 10 NRC 563, 566 (1979); Texas Utilities Generatina Co. (Comanche
( Peak Steam Electric Station, Units 1 and 2), LBP-83-34, 18 NRC
' 36, 38 (1983), citina, FloridLPower and Licht Co. (St. Lucie Plant,

Unit 2), LBP-81-58, 14 NRC 1167 (1981); [Arolina Power and Licht Co.
and North Carolina Eastern Municioal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-837, 23 NRC 525, 536-37 (1986). In
addition, the prior tribunal must have had jurisdiction to render the
decision, and the party against whom the doctrine of collateral
estoppel is asserted must have been a party or in privity with a
party to the earlier litigation. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC 609, 620
(1985), rev'd and remanded on other around1, CL1-86-8, 23 NRC 241
(1986); Shearon Harril, apn , 23 NRC at 536,

lhe doctrine of collateral estoppel traditionally applies only when
the parties in the case were also parties (or their privies) in the
previous case. A limited extension of that doctrine permits
" offensive" collateral estoppel, i.e., the claim by a person not a
party to previous litigation that an issue had already been fully
litigated against the defendant and that the defendant should be
held to the previous decision because he has already had his day in
court. Earklane Hosiery Co.. Inc. v. Leo M. Shore, 439 U.S. 322
(1979). At least one Licensing Board has held that, in operating
license proceedings, estoppel may also be applied defensively, to
preclude an intervenor who was not a party from raising issues
litigated in the constructon permit proceeding. Cleveland Electric

(N llluminatino Co. (Perry Nuclear Power Plant, Units 1 and 2), lBP-
~

81-24, 14 NRC 175, 199-201 (1981). This would not appear to be
wholly consistent with the Appeal Board's ruling in Philadelphia

april 1992 HEARINGS 115

3

- _ _ - _ _ _ _ _ _ _ _ _ _ - _ _ _ - _ - - _ - _ _ _ - _ - - _ _



-- - .-,

Electric Com (Peach Bottom Station, Units 2 and 3), tigtropolitan
Edison Co. (Three Mile Island Station, Unit 2), Public jiervice
Electric and Gas _CL (Hope Creek Station, Units 1 and 2), ALAB-640,
13 NRC 487, 543 (1981).

The Licensing Board which conducted the fito_Qndre operating
license hearing relied upon similar reasoning. The Board held
that, although " identity of the parties" and " full prior adjudi-
cation of the issues" are textbook elements of the doctrines of
res .iudicata and collateral estoppel, they are not prerequisites
to foreclosure of issues at the operating stage which were or
could have been litigated at the construction permit stage.
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-82-3,15 NRC 61, 82 (1982). When
an issue was known at the construction permit stage and was the
subject of intensive scrutiny, anyone who could have (even if no
one had) litigated the issue at that time can not later seek to
do so at the operating license hearing without a showing of
changed circumstances or newly discovered evidence. San Onofre,
inca,15 NRC at 78-82. The Appeal Board subsequently found
that the Licensing Board had erred. Snifiern California Edison
[L (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-673, 15 NRC 688, 694-696 (1982); Southern California Edison
[L (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
717, 17 NRC 346, 353-354 (1983). The doctrines of res .iudicata,
collateral estoppel and privity provide the appropriate bases for
determining when concededly different persons or groups should be
treated as having their day in court. There is no public policy
reason why the Agency's administrative proceedings warrant a looser
standard. San Oncfre (ALAB-673), sypn , 15 NRC at 696. The Appeal
Board also disagreed with the Licensing Board's statement that
organizations or persons who share a general point of view will
adequately represent one another in NRC proceedings. San Onofre
(ALAB-673), 131pn , 15 NRC at 695-696.

The standard for determining whether persons or organizations are so
closely related in interest as to adequately represent one another is
whether legal accountability between the two groups or virtual
representation of one group by the other is shown. Texas Utilities
Geperatino Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83-34,18 NRC 36, 38 n.3 (1983), diing, Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units I and 2),
ALAB-673, 15 NRC 688, 695-96 (1982) (dictum).

An operating license Board will not apply collateral estoppel to an
issue which was considered during an uncontested construction permit
hearing. When there are no adverse parties in the construction
permit hearing, there can be neither privity cf parties nor " actual
litigation" of the issue sufficient to suppor' reliance on collateral
estoppel. Commonwealth Edison Co. (Braidwood e iclear Power Station,
Units 1 and 2), LBP-85-11, 21 NRC 609, 622-624 (1985), rev'd and
remanded on other arounds, CLI-86-8, 23 NRC 241 (1986), citina,
Southern California Edison Co. (San Onofre Nuclear Generating

APRIL 1992 HEARINGS 116

- __- _ _ ____ __ _. - - -.



- _ _ _ _ _ _ _ _ _ _ _ _ _ _ .

t

i 3.17

St& tion, Units 2 and 3), ALAB-673, 15 NRC 688, 694-696 (1982).
See also Florida Power and_Waht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-89-15, 29 NRC 493, 506 (1989) (collateral
estoppel does not apply to an issue which was reviewed by the NRC
Staff, but which was not previously the subject of a contested
proceeding).

An intervenor in an operating license proceeding, who was not a party
in the construction permit proceeding, is not collaterally estopped
from raising and relitigating issues which were fully investigated in
the construction permit proceeding. However, the intervenor has the _

burden of providing even greater specificity than normally required
for its contentions. The intervenor must specify how circumstances
have changed since the construction permit proceeding or how the
Licensing Board erred in the construction permit proceeding.
Carolina Power and licht Co. and North Carolina Eastern Municipal
Eqwer Aqqncy (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 539-40 (1986). GL Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-804, 21 NRC 587, 590-91
(1985). Ste_ generally Southern California _Ldjiqidh (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346,
354 n.5 (1983).

(
t Where the legal standards of two statutes are significantly dif-

ferent, the decision of issues under one statuto does not give
rise to collateral estoppel in litigation of similar issues under
a different statute. Houston Liahtina & Power Co. (South Texas
Project Units 1 & 2), LBP-29-27, 10 NRC 563, 571 (1979).

The-Commission will give effect to factual findings of Federal courts _

and sister agencies when those findings are part of a final judgment,
even when the party seeking estoppel effect was not a party to the '

initial litigation. Although the application of collateral estoppel
would be denied if a party could have easily joined in the prior
litigation, the Commission will apply collateral estoppel even though
it is alleged that a party could have joined in, if the prior
litigation was a complex antitrust case. Furthermore, FERC deter-
minations about the applicability of antitrust laws are sufficiently
similar to Commission determinations to be entitled to collateral
estoppel effect. Even a shift in the burden of persuasion does not
exclude the application of collateral estoppel when it is apparent
that the FERC opinion did not arrive at its antitrust conclusions
because of the burden of persuasion. On the other hand, the decision
of a Federal district court on a summary judgment motion is not a
final judgment entitled to collateral estoppel effect, particularly
when the court did not fully explain the grounds for its opinion and
when its decision was issued after the hearing board had already
begun studying the record and had formed factual conclusions which

p were not adequately addressed in the district court's opinion.
Florida Power and Light Co (St. Lucie Plant, Unit 2), LBP-81-58,a
14 NRC 1167, 1173-80, 1189-90 (1981).

APRIL 1992 HEARINGS 117



._ - _ _ - _ . _ _.

6 3.18

Summary disposition may be denied on the basis of res .iudicata and
collateral estoppel. Houston liahtina & Power CA (South Texas
Project, Units 1 & 2), ALAB-575, 11 NRC 14 (1980), affirming, LBP-
79-27, 10 NRC 563 (1979).

3.18 Termination of Proceldingi

3.18.1 Procedures for lermination

10 CfR 6 2.203 authorizes a Board to terminate a proceeding,
at any time after the issuance of a notice of hearing, on the
basis of a settlement agreement, according due weight to the
position of the Staff. Robert L. Dickherber and Commonwealtti
Edison Co. (Quad Cities Nuclear Power Station), LBP-90-28, 32
NRC 85, 86-87 (1990); St. Mary Medical Center-Hobart and St2
Mary Medical Center-Gary, LBP-90-46, 32 NRC 463, 465 (1990).

Termination of adjudicatory proceedings on a construction
permit application should be accomplished by a motion filed
by applicant's counsel with those tribunals having pressnt
jurisdiction over the proceeding. A letter by a lay official
to the Commission when the Licensing Board has jurisdiction
over the matter is not enough. Toledo Edison Comojay (Davis-
Besse Nuclear Power Station, Units 2 and 3), ALAB-622, 12 NRC
667, 668-9 (1980).

An operating license proceeding may not be terminated solely
on the basis of a Stipulation whereby all the parties have
agreed to terminate the proceeding. The parties must formally
file a motion to terminate with the Licensing Board. Ehila-
delphia Electric Co. (Limerick Generating Station, Units 1 and
2), LBP-89-14, 29 NRC 487, 488-89 (1989).

3.18.2 Post-Termination Authority of Comission

10 CFR 6 2.107(a) expressly empowers Licensing Boards to
impose conditions upon the withdrawal of a permit or license
application after the issuance of a notice of hearing. lolgtdo
Edison Co. (Davis-Besse Nuclear Power Station, Units 2 and 3),
ALAB-622, 12 NRC 667, 669 n.2 (1980).

O
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in order to raise a new non-emergency planning contention. Long
Island liahtina Cn1 (Shoreham Nuclear Power Station, Unit 1), LBP-
83-30, 17 NRC 1132, 1138 (1983).

4.4.1 Motions to Reopen Hearing

A motion to reopen the hearing can be filed by any party to
the proceeding. The motion must be accompanied by one or more
affidavits which set forth the factual and/or technical bases
for the movant's claims. 10 CFR S 2.734(b); Eublic Service
Co. of New Hampjhire (Seabrook Station, Units 1 and 2), LBP-
89-38, 30 NRC 725, 734 (1989), af f'd on other aE0Mudi, Al AB- _

949, 33 NRC 484 (1991), in addition, the movant is also free
to rely on, for example, Staff-applicant correspondence to
establish the existence of a newly discovered issue. Verm001
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), ALAB-124, 6 AEC 358 (1973). A movant may also rely
upon documents generated by the applicant or the NRC Staff in
connection with the construction and regulatory oversight of
the facility. Lofthiana Power and Licht Co1 (Waterford Steam
Electric Station, Unit 3), ALAB-812, 22 NRC 5, 17 & n.7
(1985), citing, Eitcific Gas _and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-81-5, 13 NRC 361, 363

3 (1981).

U As is well settled, the proponent of a motion to reopen the
record has a heavy burden to bear. Kansas Gas & Electric Co.
(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978); Duke Power Co. (Catawba Nuclear Station, Units 1 &
2), ALAB-359, 4 NRC 619, 620 (1976); Metrgpolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-738,18 NRC
177, 180 (1983); Cleveland Electric Illuminatina Co. (Perry

_

Nuclear Power Plant, Units 1 and 2), LBP-84-3,19 NRC 282, 283
(1984); louisiana Power and_11aht Co. (Waterford Steam
Electric Station, Unit 3), ALAB-812, 22 NRC 5, 14 (1985);
Douston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-42, 22 NRC 795, 798 (1985); Louisiana Power and
Licht Co. (Waterford Steam Electric Station, Unit 3), CLI-86-
1, 23 NRC 1, 5 (1986); florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25
NRC 958, 962 (1987); Lona Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), CL1-88-3, 28 NRC 1, 3 (1988);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-89-4, 29 NRC 62, 73 (1989), aff'd on other
arounds, ALAB-918, 29 NRC 473 (1989), Ifmanded on other
g_r_ounds, Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991),
appeal dismissed as moot, ALAB-946, 33 NRC 245 (1991). S_qn
Public Service Co. of New Hampjhire (Seabrook Station, Units 1
and 2), ALAB-936, 32 NRC 75, 82 & n.18 (1990).

,n

( Where a motion to reopen relates to a previously uncon-
' tested issue, the moving party must satisfy both the
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standards for admitting late-filed contentions, 10 CFR
% 2.714(a), and the criteria established by case law for
reopening the record, heific Gas and Ele _nric Co1 (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-82-39,
16 NRC 1712, 1714-15 (1982), g.it ino, heifftGas ULd
D ectric Co (Diablo Canyon Nuclear Power Plant, Units
1 and 2), CL1-81-5, 13 NRC 361 (1981); Lggjjiana Powper_ And
Ligh LCh (Waterford Steam Electric Station, Unit 3),
ALAB-753,18 NRC 1321,1325 n.3 (1983); LpyisianL owerP

and Licht CL (Waterford Steam Electric Station, Unit 3),
ALAB-812, 22 NRC 5, 14 & n.4 (1985); Houston LightLns and
Power Co. (South Texas Project, Units 1 and 2), LBP-85-42,
22 NRC 795, 798 & n.2 (1985); Philadelphia Elecir_tL(_g,
(Limerick Generating Station, Units 1 and 2), ALAB-828,
23 NRC 13, 17 (1986); Philadelphia E1 Elf.Le Co (Limerickm

Generating Station, Units 1 and 2), CLI-86-6, 23 NRC 130,
133 n.1 (1986); Public Service Co. of Ne_wjigmn hirJ (Seabrook

_

Station, Units 1 and 2), LBP-87-3, 25 NRC 71, 76 and n.6
(1987); bblic ServicLCo. of New Hampshirl (Seabrook Station,
Units 1 and 2), L8P-90-1, 31 NRC 19, 21 & n.13, 34 (1990),
aff'd, ALAB-936, 32 NRC 75 (1990).

The new material in support of a motion to reopen must be set
forth with a degree of particularity in excess of the basis
and specificity requirements contained in 10 CfR 2.714(b) for
admissible contentions. P_acific Gas and Electric Ch (Diabloa

Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC
1361, 1366 (1984), aff'd sub,__ng h San Luis Obispo Mothers
igr Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd on
reh'a en bang, 789 F.2d 26 (1986). The supporting information
must be more than mere allegations; it must be tantamount to
evidence which would materially affect the previous decision.
1 ; Florida Power and Licht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LDP-87-21, 25 NRC 958, 963
(1987). See Public Service Co of New Hampshire (Seabrookm
Station, Units 1 and 2), LBP-89-4, 29 NRC 62, 74 (1989), aff'd
on other arounds, ALAB-918, 29 NRC 473 (1989), remanded on
other arounds, Massachusetts v. NR_C, 924 F.2d 311 (D.C. Cir.
1991), appeal dismissed as mool, ALAB-946, 33 NRC 245 (1991).
To satisfy this requirement, it must possess the attributes
set forth in 10 CFR 9 2.743(c) which defines admissible
evidence as " relevant, material, and reliable." E at 1366-
67; Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), CLI-86-1, 23 NRC 1, 5 (1986). Embodied in
this requirement is the idea that evidence presented in
affidavit form must be given by competent individuals with
knowledge of the facts or by experts in the disciplines
appropriate to the issues raised. L at 1367 n.18; Louisiana
Eower aJd Licht Co. (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 14, 50 n.58 (1985); Turkey Point,
supra, 25 NRC at 962; Public Service Co_ of New Hampshire
(Seabrcok Station, Units 1 and 2), ALAB-915, 29 NRC 427, 431-
32 (1989).
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Even though a matter is timely raised and involves significant
safety considerations, no reopening of the evidentiary hearing
will be required if the affidavits submitted in response to
the motion demonstrate that there is no genuine unresolved
issue of fact, i.et, if the undisputed f acts establish that
the apparently significant safety issue does not exist, has
Deen resolved, or for some other reason will have no effect
upon the outcome of the licensing proceeding. ,(Am_m.pnwealth
Edison Ch (Byron Nuclear Power ".tation, Units 1 and 2), LBP-
83-41, 18 NRC 104, 109 (1983); r ublic Servitt_Cp, of New
[[ams hire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC
62, 73 (1989), aff'd on other ground 1, ALAB-918, 29 NRC 473
(1989), remanded on other ground _1, tiassachusett s v. NR_C, 924
f.2d 311 (D.C. Cir. 1991), 3p.plal dismisled g m_o_qt, ALAB-946,

_

33 NRC 245 (1991).
.

Exhibits which are illegible, unintelligible, undated or
outdated, or unidentified as to their source have no probative
value and do not support a motion to reopen. In order to
comply with the requirement for " relevant, material, and
reliable * evidence, a movant should cite to specific portions
of the exhibits and explain the points or purposes which the
exhibits serve. Louisiana Power and_ licht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 21 n.16,
42-43 (1985), citjng, k Ai _Lo_Can2ga, ALAB-775, spn , 19 NRC
at 1366-67.

A draf t document does not provide particularly useful support
for a motion to reopen. A draft is a working document which
may reasonably undergo several revisions before it is
finalized to reflect the actual intended position of the
preparer. Louisiona Power and liqht C0 (Waterford Steam2 ,

Electric Station, Unit 3), ALAB-812, 22 NRC 5, 43 n.47 (1985).

Where a motion to reopen is related to a litigated issue, the
effect of the new evidence on the outcome of that issue can be
examined before or after a decision. To the extent a motion
to reopen is not related to a litigated issue, then the
outcome to be judged is not that of a particular issue, but
that of the action which may be permitted by the outcome of
the licensing proceedings. Long Island Lightina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-30, 17 NRC 1132, 1142
(1983), citing, Vermont Yan_ Lee Nuclegr Power _C_orp2 (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523
(1973).

4.4.1.1 Time for filing Motion to Reopen llearing

A motion to reopen may be filed and the Licensing Board may
entertain it at any time prior to issuance of the full initial
decision. Wi consin Electric Power Co. (Point Beach Nuclear
Plant, Unit 2), ALAB-86, 5 AEC 376 (1972). Where a motion to
reopen was mailed before the Licensing Board rendered the
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final decision but was received by the Board after the
decision, the Board denied the motion on grounds that it
lacked jurisdiction to take any action. The Appeal Board
implied that this may be incorrect (referring to 10 CfR
9 2.712(d)(3) -- now, 10 CFR 6 2.712(e)(3) -- concerning
service by mail), but did not reach the jurisdictional
question since the motion was properly denied on the merits.
Northern Stjttr Epwgr_(gmpin.y (Tyrone Energy Park, Unit 1),n
ALAB-464, 7 N; 372, 374 n.4 (1978).

Point Br3th, inpra, does not establish an ironclad rule
with respect to Liming of the motion. in deciding whether
to reopen, the Licensing Board will consider both the
timing of the motion and the safety significance of the
matter which has been raised. The motion will be denied
if it is ur. timely ano the matter raised is insignificant.
The motion may be denied, even if timely, if the matter
raised is not grave os significant, if the matter is of
great significance to public or plant safety, the motion
could be granted even if it was not made in a timely
manner. As such, the contrailing consideration is the
seriousness of the issue raised. termont Ignkee Nuclear
Powet_ Corp , (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973); ytrmont Yankee, ALAB-126,
6 AEC 393 (1973); ygtment Yankee, ALAB-124, 6 AEC 365
(1973). Ere also Phil Adalphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 NRC 13,
19 (1986) (most important factor to consider is the safety
significance of the issue raised); Ehijadelphia Li ttric Co.f
(Limerick Generating Station, Units I and 2), ALAB-834, 23 NRC
263, 264 (1986). When timeliness is a factor, it is to be
judged from the date of discovery of the new issue.

An untimely motion to reopen the record may be granted, but
the movant has the increased burden of demonstrating that the
motion raises an e. eptionally grave issue rather th n just a
significant issue. Enblic Service Co. of New Hampshiro
(Seabrook Station, Units 1 and 2), ALAB-886, 27 NRC 74, 76, 78
(1988), citino, 10 CFR s 2.734(a)(1). Ste Eutt1Uc Servicelo,
gf New Hampshire (Seabrook Station, Units 1 and 2), ALAB-927,
31 NRC 137, 139 (1990); Public Service f.o. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-90-12, 31 NRC 427, 446
(1990), Af f'd in part on other arounds, ALAB-934, 32 NRC 1
(1990).

A party cannot justify the untimely filing of a reopening
motion based upon a particular event before cae Licensing
Board on the ground that a reopening motion based on the same
event was timely filed and pendirg beforc a second Licensing
Board which was considering relatej issues. Each Licensing
Board only has jurisdiction to resolve thosc issues which have
been specifically delegated to it. Seabrook, supra, 31 NRC at
140.

APRIL 1992 POST HEARING MA11ERS 12
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A Board will reject as untimely a motion to reopen which is
based on information which has been available to a party for
one to two years. Mr_Lrypali_ta_ald15QD_(q2 (lbree Mile Island
Nuclear Station, Uqit 1), ALAB-815, 22 NRC 198, 201 (1985);
Public Ser.yi e_Coaf New Harpi_trl (Seabrook Station, Units 1t h

and 2), LBP-90-12, 31 NRC 427, 445-46 (1990), _af f'd in part_on
91her.gr_qun!h, Al AB434, 32 NRC 1 (1990).

For a reopening motion to be timely presented, the movant must
show that the issue sought to be raised could not have been
raised earlier. Lacific_03a3 andllectric to_,. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2;. ALAB-775, 19 NRC 1361,
1356 (1984), 3ff'd_s d unom San _Luis Qhispo_ Mothers for Ptge
y. NRC, 751 f.2d 1287 (D.C. Cir. 1984), Aff'd on reh'g_cn
lant, 789 f.2d 26 (1986); [4qlrppolitalLidlignlo (lbree Milea
Island Nuclear Stetion, Unit 1), ALAB-815, 22 NRC 198, 202
(1985). SLe Re rg_il.ldijoA.lo (Enrico fermi Atomic Powerd m
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 (1982). A

party cannot justify its tardiness in filing a motion to
reopen by noting that the Board was no longer receiving
evidence on the issue when the new information on that issue
became available. Three Mile _ L51and, supra, 22 NRC at 201-02.

A part y's opportunity to gain access to information is a
significant f acwr in a Board's determination of whether a
motion based on such information is timely filed. [[g31519n
Liattling_pnd Power _[g1 (South Texas Project, Units 1 and 2),
LBP-85-19, 21 NRC 1707, 1723 (1985), giting, Clettland
Elgt.tric 111uminatingl g2 (Perry Nuclear Power Plant, Units 1
and 2), LBP-83-52, 18 NRC 256, 258 (1983). See also Dichto
Canyon, lup_ra, 19 NRC at 1360.

A motirn te reopen the record in orden to admit a new
contention must be filed promptly after the relevant infor-
mation needed to frame the contention becomes available.
Eublic Service Co. f _New Hamtshire (Seabrook Station, Units 1
and 2), CL1-90-6, 31 NRC 483, 48/ (1990).

A matter may be of such gravity that a motion to reopen may be
granted notwithstanding that it might have been presented
earlier. tietropolitan Edison Cg1 (Three Mile Island Nuclear
Station, Unit 1), ALAB-738, 18 NRC 177, 188 n.17 (1983), rev'd
in part on othtt_ grounds, CLI-85-2, 21 NRC 2f,2 (1985), cilina,4

Vermont 'lankee Noclear Power Corm (Vermont Yanker Nuclear
Power Station), ALAB-138. 6 AEC 520, 523 (19?3); tiouslgn
Linh11aLand Power Co (South Texas Project, U-its 1 and 2),m

LBP-85-19, 21 NRC 1707, 1723 (1985); tio'nton L iqM ing and
E9wer Co, (South Texas Project, Units 1 and 2), LBP-65-45, 22
NRC 819, 822, 826 (1985).

O The yermonLlanke_e tests for reopening the evidentiary record
are only partially applicable where reopening the record is
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the Board's sua sognis action. The Board has broader responsi-
bilities than do adversary parties, and the timeliness test of
Vermont Yankee doas not apply to the Board with the same force
as it does to parties. Larolina _ Epwer & Light Cg2 (Shearon
Harris Nuclear Power Plant, Units 1-4), L BP-78-2, 7 NRC 83, 85
(1978).

Where jurisdiction terminated on all but a few issues, a Board
may not entertain new issues unrelated to those over which it
retains jurisdiction, even where there are supervening devel-
opments. The Board has no jurisdiction to consider such
matters. Elorida Power k (laht (pa. (St. Lucie Nuclear Power
Plant, Unit No. 2), ALAB-t!9, 11 NRC 223, 225-226 (1980).
Once an appeal has been filed, jurisdiction over the appealed
issues passes to the appellate tribunal and motions to reopen
on the appealed issues are properly entertained by the appel-
late tribunal. detropolitan Edison C0 (Three Mile Island Nu-2

clear Station, Unit 1), ALAB-699, 16 NRC 1324, 1326-27 (1982).

4.4.1.2 Centents of Motion to Reopen Hearing

(RESERVED)

4.4.2 Grounds for Reopening Hearing

A decision as to whether to reopen a hearing will be made on
the basis of the motion and the filings in opposition thereto,
all of which amount to a " mini record." yermont Yankee Nut] gar
Power Coro2 (Vermont Yank 2 Nuclear Power Station), ALAB-138,
6 AEC 523 (1973), reconsid. den , ALAB-141, 6 AEC 576. The1

hearing must be reopened whenever a "significant", unresolved
safety question is involved, ytrmpnLl.al_ce, AL AB-138, typ_r!k

Vermont lankee, ALAB-124, 6 AEC 358, 365 n.10 (1973). The
same " significance test" applies when an environmental issue
is involved. Georaia Power Co. (Alvin W. Vogtle Nuclear
Plant, Units 1 & 2), ALAB-291, 2 NRC 404 (1975); Commonwealth
Edison Co. (LaSalle County Nuclear Station, Units 1 & 2),
ALAB-153, 6 AEC 821 (1973). (See also 3.13.3).

Matters to be considered in determining whether to reopen
an evidentiary record at the request of a party, as set
forth in Vermont Yankee Nuclear Power Corpm (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520 (1973),
are whether the matters sought to be addressed on the
reopened record could have been raised earlier, whether
such matters require further evidence for their resolution,
and what the seriousness or gravity of such matters is.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1-4), LBP-78-2, 7 NRC 83 (1978). As a general
proposition, a hearing should not be reopened merely because
some detail involving plant construction or operation has been
changed. Rather, to reopen the record at the request of a
party, it must usually be established that a different result
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would have been reached initially had the material to be
introduced on reopening been considered. E m al_ Gas &
Elf.stric Co. (Wolf Creek Generating Station, Unit 1), ALA6-
462, 7 NRC 320, 338 (1978); NortheJn Indica Public Service
(92 (Bailly Generating Station, Nuclear ') ALAB-227, 8 AEC
416, 418 (1974); Ruke Power Co. (William B. McGuire Nuclear
Station, Units 1 and 2), ALAB-669, .15 NRC 453, 465 I.1982);
Pacific Gtt and Electric Cqi (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-775, 19 NRC 1361, 13'5 66 (1984),
af f'd_ tub. nom. San Luis Obisnp Mothers for PeacLyJLPC, 751
f.2d 1287 (D.C. Cir. 1984), af f 'd on reh'a en ',anc, 789 f.2d
26 (1986), in fat , an Appeal Board has stated that, after a.

decision has been rendered, a dissatisfied litigant who seeks
_

to persuade an adjudicatory tribunal to reopen the record
"because some new circumstance has arisen, some new tre.id has

,

been observed or some new fact discovered" has a difficult '

burden to bear. Duke Power Co. (Catawba Nuclear Station, j

Units 1 & 2), ALAB-359, 4 NRC $19, 620 (1976). At the same
time, new regulatory requirements may establish good cause for
reopening a record or admitting new contentiors on matters
related to the new requirement. Pac i fic Ga tan _dllecir_ic CO2
(Diablo Canyon Nuclear Power Plant, Units 1 and 2). LBP-81-5,
13 NRC 226, 233 (1981).

Unlike applicable standards with respect to allowing a new,
timely filed contention, the Licensing Board can give some
consideration to the substance of the information sought to be
added to the record on a motion to rcopen. Consumers Ptyp:
Eq (Hidland Plant, Units 1 and 2), LB 34-20, 19 NRC 1285,
1299 n.15 (1984), citins, Vermont Yankee, ALAB-138, lunrf, 6
AEC at 523-24.

,

Where a motion to reopen an evidentiary hearing is filed
-

after the initial decision, the standard is that the motion
must establish that a different result would have been reached
had the respective information been considered initially.
Where the record has been closed but a motion was filed before
the initial decision, the standard is whether the outcome of
the proceeding might be affected. Commonwealth Edis!n Co,
(Byron Nuclear Power Station, Units 1 and 2), LBP-83-41, 18
NRC 104, 108 (1983).

In certain instances the record may be reopened, even
though the new evidence to be received might nc be so ,

significant as to alter the original findings cr conclu-
sions, where the new evidence can be received with little
or no burden upon the parties. Carolina Power & Licht
Co. (Shearon Harris Nuclear Power Plant, Units 1-4), LBP-78-2,
7 NRC 83, 85 (1978). Reopening has also been ordered where
the changed circumstances involved a hotly contested issue.
Morthern Indiana Public Service Co (Bailly Generating
Station, Nuclear-1), CLI-74-39, 8 AEC 631 (1974). Moreover, I

considerations of fairness and of affording a party a proper
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opportunity to ventilate the issues sometimes dictate that a
hearing be reopened. For example, where a Licensing Board
maintained its hearing schedule despite an intervenor's
assertion that he was unable to attand the hearing and prepare
for cross-examination, the Appeal Board h:Id that the hearing
must be reopened to allow the intervenor to conduct cross-

Iexamination of certain witnesses. Northern Indiana Publi_c
_ Service Co, (Bailly f,enerating Station, Nuclear-1), ALAB-249,
8 AEC 980 (1974).

The proponent of a motinn to reopen the record bears a heavy
burden. Normally, the motion must be timely and addressed to
a significant issue. If an initial decision has been rendered -

on the issue, it must appear that reopening the record may
materially alter the result. Where a motion to reopen the
record is untimely without good cause, the movant must
demonstrate not only that the issue is significant, but also
that the public interest demands that the issue be further
explored, littropolitan_[dilon Company (lbree Mile Island
Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 21 (1978);
Detroit EdisSn Co. (Enrico fermi Atomic Power Plant, Unit 2),
ALAB-707, 16 NRC 1760, 1765 n.4 (1982), citin_g, Vermont Yankee
Nuclear Power Carpa (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 ALC 520, 523 (1973). See Pacific Gas and Electric
1 (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-
81-5, 13 NRC 361, 564-365 (1981); Kansas Gas and (le_qtric Co.
and Kar.sas City Power 3nd light C_o_,. (Wolf Creek Generating
Station, Unit No, 1), ALAB-462, 7 NRC 320, 338 (1978);
Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983); Pacific
Gas and Electric Co. (Diablo Canyon Nucle;.r Power Plant, Units -

1 and 2), ALAB-756, 18 NRC 1340, 1344 (1983); Louisiana P_ower -

: and (ijint 00 (Waterford Steam Electric Station, Unit 3),1

ALAB-786, 20 NRC 1087, 1089-90 (1984).

The criteria for reopening the record govern each issue for
which reopening is sought; the fortuitous circumstance that a
proceeding has been or will be reopened on other issues is not
significant. Metropolitan Edison Company (Three Mile Island
Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 22 (1978);
Houston liqhtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-19, 21 NRC 1707, 1720 (1985).

In order to reopen a licensing proceeding, an intervenor must
show a change in material fact which warrants litigation anew.
Carolina Power & Light _Co (Shearon Harris Nuclear Pnwer2

Plant, Units 1, 2, 3 and 4), CLI-79-10, 10 NRC 675, 677
(19/9).

Whether to reopen a record in order to consider new ovidence
turns on the appraisal of several factors: (1) is the motion
timely? (2) Does it address significant safety or environmen-
tal issues? (3) Might a different result have been reached
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b had the newly proffered material been considered initially?
Pacific Gas and Electric CMpjto_y (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980);
Metropolitan Edison Cp_,. (Three Mile Island Nuclear Station,
Unit 1), ALAB-699, 16 NRC 1324, 1327 (1962); Arizona Public
Service Co. (Palo Verde Nuclear Generating Station, Units 1,
2 and 3), LBP-82-Il7B,16 NRC 2024, 2031-32 g1982); Det roit
Edison Co. (Enrico fermi Atomic Power Plant, Unit 2), ALAB-
730, 17 NRC 1057, 1065 n.7 (1983); Commonwealth Edison C h
(Byron Nuclear Power Station, Units 1 and 2), LBP-83-41, 18
NRC 104, 108 (1983); Metropolitan Edjlsn Co, (Three Mile
Island Nuclear S'ation, Unit 1), ALAB-718,18 NRC 177,180
(1983), citina, Pacific Gas and Electric Co (Diablo Canyonm

Nuclear Power Plant, Units 1 and 2), ALAL-598, 11 NRC 876, 879
_

(1980); Louisiana Power. and Licht Co. (Waterford Steam
Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1324 (1983);
Louisiana Powcr and Liaht Co. (Waterford Steam Electr!c
Station, Unit 3), ALAB-786, 20 NRC 1087, 1089 (1984);
Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 578 n.2 (1085);
tietropolitan Edison Ch (Three Mile Island Nuclear Station,
Unit 1), ALAB-807, 21 NRC 1195, 1199 n.5 (1985); Louisiana
P_qwer and licht Co. (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 13 (1985); Metrofolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-815, 22 NRC
198, 200 (1985); Houston Lig.htina and Power Co. (South Texasd

.O Project, Units 1 and 2), LBP-85-42, 22 NRC 795, 798 (1985);
Houston Liahtina and Power Co. (South Texas Project, Units 1
and 2), L8P-85-45, 22 NRC 819, 822 (1985); Lqujjiana Power ajqd
Licht Co. (Waterforu Steam Electric Station, Unit 3), CL1-86-
1, 23 NRC 1, 4-5 (198~); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), CL1-86-6, 23 NRC 130, 133

_

(1986); Cleveland Electric illumiqttina Co. (Perry Nuclear
_

Power Plant, Units 1 and 2), CL1-86-7, 23 NRC 233, 235 (1986),
aff'd sub nom Ohio v. t[flC, 814 F.2d 258 (6th Cir. 1987);t

Philadelphia Elec_tric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-834, 23 NRC 263, 264 (1986); Houston
Licht int gnd Power Co. (South Texas Project, Units 1 and
2), Lb, 3-15, 23 NRC 595, 670 (1986); Philadelphia Electric
Ch (Limerick Generating Station, Units 1 and 2), Cll-86-18,
24 NRC 501, 505-06 (1986), citin.g,10 CFR 6 2.734; Public
Service Co. of New Hampjhire (Seabrook Statica, Units 1 and
2), LEP-87-3, 25 NRC 71, 76 and n.6 (1987); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), CL1-
87-5, 25 NRC 884, 885-86 (1987), reconsid denied, CLI-88-3,
28 NRC 1 (1988); Floridjt_ Power and Licht Ch (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-87-21, 25 NRC
958, 962 (1987); Georaia Power Co. (Alvin W. Vogtle Electric
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 149-50
(1987); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and ?), ALAB-883, 27 NRC 43, 49 (1988), vacated inp]s part on otP r arounds, CL1-88-8, 28 NRC 419 (1988); Public

' S_ervice Co. of New Hampshire (Seabrook Station, Units 1 and
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2), LBP-89-4, 29 NRC 62, 71 n.17 (1989), aff' Lon_g1her
gr_ gun,di, ALAB-918, 29 NRC 473 (1989), IfmtaMad on other
arounds, dulachusetts v. NPl 924 f.2d 311 (D.C. Cir.1991),
p oeal dismissed as moat, ALAB-946, 33 NRC 245 (1991); fu_hlic
Service Co. of New H ypshire (Seabrook Station, Units 1 and
2), LBP-89-28, 30 NRC 271, 283 n.8, 284, 292 (1989), aff'd,
ALAB-940, 32 NRC 225, 241-44 (1990); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-90-1, 31 NRC
19, 21 & n.10 (1990), aff'd, ALAB-936, 32 NRC 75 (1990);
Public Service Co. of New Hamp. shire (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 443 n.47 (1990), aff'd in Har.t
on other arounds, ALAB-934, 32 NRC 1 (1990); Ppblic Service
Co. of New Hampshire (Seabrook Station, v.11ts 1 and 2), CL1-
90-6, 31 NRC 483, 486 n.3 (1990); Public Servire Ct__g.f.Jn
Hampshire (Seabrook Station, Units 1 and 2), CLI-90-10, 32 NRC
218, 271 (1990).

A paity seeking to reopen must show that the issue it now-

seeks to raise could not have been raised earlier. [ermi,
apza, 17 NCC at 1065.

A motion to reopen a'i administrative record may rest on
evidence that came into existence after the hearing closed.
Eatific Gas and Electric Comp 1ny (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-598,11 NRC 876, 879 n.6 (1980).

A Licensing Board has held that the mcst important factcr to
consider is whether the newly proffered material would alter
the result reached earlier. Houston Lichtina and Power Cg1
(South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595,
672 (1986).

To justify the granting of a motion to reopen, the moving
papers must be strong enough, in light of any opposing
filinos, to avoid summary disposition. h th Carolina
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), LBP-82-84, 16 NRC 1183, 1186 (1982), citina, Vermont
M k e Power Corp 2 (Vermont Yankee Nuclear Po'.<er Station),l
ALAB-138, 6 AEC 520, 523 (1973).

The fact that the NRC's Office of Investigations is investi-
gating allegations of falsitication of records and harassment
of QA/QC personnel is insufficient, by itself, to support a
motion to reopen. Lguisiana Power and Light Co. (Waterford
Steam Electric Station, Unit 3), CLI-86-1, 23 NRC 1, 5-6
(1986).

Evidence of a continuing effort to improve reactor safety
does not necessarily warrant reopening a record. Diablo
Canyon, supra, 11 NRC at 887.

Intervenors failed to raise a significant safety issue when
they did not present sufficient evidence to show that an

APRIL 1992 POST HEARING MATTERS 18
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applicant's program and continuing compliance with an NRC
Staff-prescribed enhanced surveillance program would not
provide the requisite assurance of plant safety. The
intervenors' request for harsher measures than the NRC Staff
had considered necessary, without presenting any new informa-
tion that the Staff had failed to consider, is insufficient to
raise a significant safety issue. Public Service Co. of New
{{itmpshire (Seabrook Station, Units 1 and 2), CLI-90-6, 31 NRC
483, 487-88 (1990).

Dif fering analyses by experts of factual information already
in the record do not normally constitute the type of informa-
tion for which reopening of the record would be warranted. ,

liquston Liahtina and Power Co. (South Texas Project, Units 1
and 2), LBP-85-42, 22 NRC 795, 799 (1985), citina, P_iu;ific Gai
and Electric CL (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-644, 13 NRC 903, 994-95 (1981).

Repetition of arguments previously presented does not present
a basis for reconsideration. Nuclear Enaineerina Company.

inn (Sheffield, Illinois low-Level Radioactive Waste Disposal
Site), CL1-80-1, 11 NRC 1, 5 (1980). Nor do generalized
assertions to the effect that "more evidence is needed."
Public Service Electric and_ Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43, 63 (1981).

O Newspaper allegations of quality assurance deficiencies,
unaccompanied by evidence, ordinarily are not sufficient
grounds for reopening an evidentiary record. ClevelanA
G_ectric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LBP-84-3, 19 NRC 282, 286 (1984). Sag Louisiana Power
and Liaht C2,(Waterford Steam Electric Station, Unit 3), CL1-

~86-1, 23 NRC 1, 6 n.2 (1986).

Generalized complaints that an alleged ex parte communication
to a board compromised and tainted the board's decisionmaking
process are insufficient to support a motion to reopen.
Philadelphiii Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-840, 24 NRC 54, 61 (1986), vacated, CLI-86-18,
24 NRC 501 (1986) (the Appeal Board lacked jurisdiction to
rule on the motion to reopen).

A movant should provide any available material to support a
motion to reopen the record rather than rely on " bare
allegations or simple submission of new contentions."
Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALA8-753,18 NRC 1321,1324 (1983), L. tin.g,i
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CL1-81-5,-13 NRC 361, 363 (1981);

_

L9misiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC :i75, 577 (1985); Louisiana

O Power and Liaht Cot (Waterford Steam Electric Station, Unit
3), ALAB-812, 22 NRC 5, 14 (1985); Louisiana Power _and licht
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h (Waterford Steam Electric Station, Unit 3), CL1-86-1, 23
NRC 1, 5 (1986). Sn Lona Island _ Lighting _ 1 (Shoreham
Nuclear Power Station, Unit 1), CL1-89-1, 29 NRC 89, 93-94
(1989) (a movant's willingness to provide unspecified,
additional information at some unknown date i'i the future is
insufficient). Undocumented newspaper articles on subjects
with no apparent connection to the facility in question do not

!provide a legitimate basis on which to reopen a record.
h terford, sunta, 18 NRC at 1330; Louisiana Power and LighJ
A (Waterford Steam Electric Station, Unit 3), ALAB-786, 20
NRC 1087, 1089-1090 (1984). The proponent of a motion to
reopen a hearing bears the resp"asibility for establishing
that the standards for reopening are met. The movant is not
entitled to engage in discovery in order to support a motioii
to reopen. Lietropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CL1-85-7, 21 NRC 1104, 1106 (1985).
An adjudicatory board will review a motion to reopen on the
basis of the available information. The board has no duty to
search for evidence which will support a party's motion to
reopen. Thus, unless the movant has submitted information
which raises a serious safety issue, a board may not seek to
obtain inform & tion relevant to a motion to reopen pursuant to
either its sua_sponte authority or the Commission's Policy
Statement on Investigt.tions, inspections, and Adjudicatory
Proceedings, 49 fad. Rea. 36,032 (Sept. 13, 1984). L oui si an_a
Power and lj O C h (Waterford Steam Electric Station, Unit

|
3), CL1-86-1, 23 NRC 1, 6-7 (1986).

! A motion to reopen the record based on alleged deficiencies in
! an applicant's construction quality assurance program must

establish either that uncorrected construction errors endanger
safe plant operation, or that there has been a breakdown of
the quality assurance program sufficient to raise legitimate
doubt as to whether the plant can be operated safely. Pacific
pas and Electric _CA (Diablo Canyon Nuclear Power Plant, Units
1 and 2), ALAB-756, 18 NRC 1340, 1344-1345 (1983), citing,
Union Electric Co. (Callaway Plant, Unit 1), ALAB-740,18 NRC
343, 346 (1983); Louisiana Power and Licht Co. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 15
(1985). Ses Eubl 4 Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-940, 32 NRC 225, 243-44 (1990).
This standard also applies to an applicant's design quality
assurance program. Pacific Gas and Electric CA (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19 NRC
1361, 1366 (1984), aff'd Su_b_J1om. San Luis Obispo Mothers for
Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), aff'd on reh'g
en banc, 789 F.2d 26 (1986).

The untimely listing of " historical examples" of alleged
construction QA deficiencies is insufficient to warrant
reopening of the record on the issue of management character
and competence. Louisiana Power and Light Co. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 15
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(1985), citing, Di blo Canv2D, ALAB-775, lupf_g,19 NRC atu
1369-70.

Long range forecasts of future electric power demands
are especially uncert''n as they are affected by trends
in usage, increasing rates, demographic changes, indus-
trial growth or decline, and the general state of economy.
These factors exist even beyond the uncertainty that
inheres to demand forecasts: assumptions on continued
use from historical data, range of years considered, the
area cons ,dered, and extrapolations from usage in resi-
dential, commercial, and industrial sectors. The
general rule applicable to cases involving differences b,

4or changes in demand forecasts is stated in Niacara
2Mohawk Power _[gro. (Nine Mile Point Nuclear Station,

Unit 2), ALAB-264, 1 NRC 347, 352-69 (1975). Accordingly, e

a possible one-year slip in construction schedule was
clearly within the margin of uncertainty, _ and intervenors
had failed to present information of the type or substance
likely to have an effect on the need-for-power issue
such as to warrant relitigation. Carolina Power and Licht Co.
(Shearon Harris Nuclear Power Plant, Units 1-4), CLI-79-5, 9
NRC 607, 609-10 (1979).

Specul& tion abrut the future effects of budget cuts or
employment free.es does not present a significant safety issue

' which must be addressed. L@lic Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), CL1-90-10, 32 NRC 218, 223
(1990).

4.4.3 Reopening Construction Permit llearings to Address New Generic
issues

,

Construction permit hearings should not be reopened upon
discovery of a generic safety concern where such generic
concern can be properly addressed and considered at the
operating license stage. Georaia Power Co. (Alvin W. Vogtle
Nuclear Plant, Units 1 & 2), ALAB-291, 2 NRC 404 (1975).

4.4.4 Discovery to Obtain Information to Support Reopening of
Ilearing

The Appeal Board has held that, though the period for
discovery may ha.2 long since terminated, a party may obtain
discovery in order to support a motion to reopen a hearing
provided that party demonstrates with particularity that
discovery would enable it to produce the needed matcrials.
Vermont Yankee Nuclear Power Corp 2 (Vermont Yankee Nuclear
Power Station), ALAB-138, 6 AEC 520, F24 (1973). This Appeal
Board ruling is substantially undercut by a recent Commission
decision in which the Commission noted that the burden is on
the movant to establish prior to reopening that the standards

\ for reopening are met and "the movant is not entitled to

' APRIL 1992 POST llEARING MATTERS 21

- _ - _ - _ - _ _ ___ _ _ - -_-________ - _-____



__ . _ . _ _ . _. . - -_. - _ _ .- . - _ - --

% 4.5

engage in discovery in order to support a motion to reopen."
ticitopol i tyLf di sg_n_(pm (Three Mile Island Nuclear Station,
Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985). See also
lauhiana Pgwet_LL19hLLQ1 (Waterford Steam Elettric Station,
Unit 3), CLl-86-1, 23 NRC 1, 6 (1986); C. ley _ gland E l ec t ric
Jiluminating_.Co (Perry Nuclea Power Plant, Units 1 and 2),
CLI-86-7, 23 NRC 233, 235-36 & n.1 (1986), aff'd sub nom, on
nLher arounds, Ohio vdiRC, 814 f.2d 258 (6th Cir.1987);
figg1Lon Lichtin.gmilewer Co. (South Texas Project, Units 1
and 2), LBP-86-15, 23 NRC 595, 672-673 n.33 (1986); florida
Power and Licht Ch (Turkey Point Nuclear Generating Plant,
Units 3 and 4), LBP-87-21, 25 NRC 958, 963 (1987); Public
Service Co. of flew Hampshire (Seabronk Station, Units 1 and
2), ALAB-879, 26 HRC 410, 422 (1987).

4.5 Hotions to Reconsidel

When a Board has reached a determination of a motion in the course
of an on-the-record hearing, it need not reconsider that determina-
tion in response to an untimely motion but it may, in its discretion,
decide to reconsider on a showing that it has made an egregious
e'ror. Wisconsin 11ectric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-82-6, 15 NRC 281, 283 (1982).

A petitioner lacks standing to seek reconsideration of a decision
unless the petitioner was a party to the proceeding when the decision
was issued. Texai_ Utilities Elec1ric (_o (Comanche Peak Steamm
Electric Station, Units 1 and 2), CLI-89-6, 29 NRC 348, 354 (1989).

In certain instances, for example, where a party attempts to appeal
an interlocutory ruling, a Licensing Board can properly treat the
appeal as a motion to the Licensing Board itself to reconsider its
ruling. Public Se,'vice Co. of Oklahoma (Black Fox Station, Units 1
& 2), ALAB-370, 5 NRC 131 (1977); Eublic Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC 1649, 1653

| (1982).

The Appeal Board has indicated that a motion to it to reconsider a
prior decision will be denied where the Appeal Board is lef t with the
conviction that what confronts it is not in reality an elaboration
upon, or refinement of, arguments previously advanced, but instead

! is an entirely new thesis. Tennessee Valley Authority (HartsVille
l Nuclear Plant, Units lA, 2A, 1B & 28), ALAB-418, 6 NRC 1, 2 (1977).

A party may not raise, in a petition for reconsideration, a matter
which was not contested before the Licensing Board or on appeal.
Tennessee Valley Authority (Hartsville Plant, Units lA, 2A, IB, 28),

| ALAS-467, 7 NRC 459, 462 (1978). S_ee Public Service Co. of New
. Hampshire (Seabrook Station, Units 1 and 2), CL1-89-3, 29 NRC 234,!

| 241-42 (1989). In the same vein, a matter which was raised at the
inception of a proceeding but was never pursued before the Licensing
Board or the Appeal Board cannot be raised on a motion for recon-
sideration of the Appeal Board's decision. Kansas Gas & Electric Co.
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'' (Wolf Creek Generating Station, Unit 1), ALAB-477, 7 NRC 766, 768

(1978).

Motions to reconsider an order should be associated with requests
for reevaluation in ligSt of elaboration on or refinement of argu-
ments previously advanced; they are not the occasion for advancing
an entirely new thesis. Central Electric Power Cooperative. Inc.

(Virgil C. Summer Nuclear Station, Unit No. 1), CLI-81-26, 14 NRC
787, 790 (1981).

Where a party petitioning the Court of Appeals for review of a
decision of the agency also petitions the agency to reconsider its
decision and the Federal court stays its review pending the agency's
disposition of the motion to reconsider, the Hobbs Act does not
preclude the agency's reconsideration of the case. Public Service
Co. of Indiana (Mar' ole Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 25?,, 259 (1978).

Repetition of argrments previously presented does not present a
basis for reconsideration. Nuclear Enaineerina Comoany. Inc.

(Sheffield, Illinois Low-level Radioactive Waste Disposal Site),
CLI-80-1, 11 NRC 1, 5-6 (1980). Ege lona Island Liahtina CO2 (Shore-
ham Nuclear Power Station, Unit 1), CLI-88-3, 28 NRC 1,.2 (1988).

4.6 S_u_a Soonte Review by the Ano_e_pl Board

Sua sponte review of a Licensing Board's decision by an Appeal
Board is a long-standing Commission-approved practice that is
undertaken in all cases, regardless of their nature or whether
exceptions have been filed. Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 1), ALAB-696,16 NRC 1245,1262 (1982),
gitina, Offshore Power Systems (Manufacturing License for Floating
Nuclear Power Plants), ALAB-689,16 NRC 887, 890 (1982); Georala
oower Co (Alvin W. Vogtle Electric Generating Plant, Units 1 ands
2), ALAB-859, 25_NRC_23, 27 (1987).

The Appeal Board has the power to conduct a de novo review of the
record sua sponte to make its own independent findings. Wisconsin
Electric Pc9er Co. (Point Beach Nuclear. Power Station), ALAB-73, 5
AEC 297, 298 (1972). In uncontested and/or unappealed cases, the
Appeal Board will always conduct a sua sponte review of safety and
environmental issues. .S._ea, e.a. , Sacramento Municipal Utility

,

District (Rancho Seco Nuclear Generating Station), ALAB-655, 14 NRC
759, 803 (1981), citina, Washinoton Public Power Suoply System (WPPSS
Nuclear Project No. 2), ALAB-571, 10 NRC 687 (1979). See also
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station),
ALAB-79,.5 AEC 342 (1972); Detroit Edison Co. (Evico Fermi Atomic
Power Plant), ALAB-77, 5 AEC 315 (1972); Off goce Power System _s
(Manufacturing License for Floating Nuclear Power Plants), ALAB-689,
16 NRC 887, 890 (1982); Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-691, 16 NRC 897, 908 (1982); Louisiana Power and Lichi
_C_o2 (Waterford Steam Electric Station, Unit 3), ALAB-732,17 NRC
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1076, 1111 (1983); Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), ALAB-793, 20 NRC 1591, 1624 (1984).

In the absence of an appeal, the customary practice of an Appeal
Board is to conduct a sua sponte review of an authorization of
licensing action. However, an Appeal Board will not conduct a gla
sponte review of a proceeding that was disnirsed when the parties
settled the issues. Thus, an Appeal Board will decline to conduct a
sua soonte review of a license amendment proceeding where the parties
agreed to proposed findings of fact and ccnclusions of law, and where
the Licensing Board raised no significant safety or environmental
issues on its own motion. Portland General Electric CL (Trojan
Nuclear Plant) . ALAB-796, 21 NRC 4, 5 (1985). An Appeal Board may

_

conduct a 2' a de review of a proceeding where all the inter-
venors have & ;,smissed as parties as a sanction. lona Island
Lightina Cc A reham Nuclear Power Station, Unit 1), ALAB-911, 29

67, 250-bl (1989).n.m

An Appeal Board may undertake sua sponte review either during the
course of Licensing Board oroceedings or after an initial decision
has been issued. 10 CFR 3 2.785; Public Service company of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-374,
5 NRC 417 (1977).

An Appeal Board may undertake sua sconte review of a Licensing
Board decision concerned with the integrity of the hearing process.
[posumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16
NRC 897, 908 (1982).

It is not the Appeal Board's function in a sua sponte review of a
Licensing Board decision to undertake a detailed scrutiny of the
entire record. Rather, the Appeal Board usually addresses only those

_

portions of the Licensing Board's opinion that it believes deserve
clarification or correction. Further, absence of Appeal Board
comment on a particular Licensing Board statement should not be
construed as either agreement or din reement with it. Midland,
supra, 16 NRC at 908-909.

Upun review sua sconte of a Licer g Board's initial decision
authorizing facility operation, the Appeal Board will consider
operational problems coming to light as a result of facility
operation during the period of review only where the problems are
extraordinary and have a bearing on whether an operating license
should have been issued. Duauesne Lir,ht Co. (Beaver Valley Power
Station, Unit 1), ALAB-408, 5 NRC 1383, 1386 (1977).

In any event, the following matters will not be reviewed sua sponte
absent extraordinary circumstances:

(1) Procedural irregularities. Boston Edison Co. (Pilgrim Nuclear
Power Station, Unit 1), ALAB-231, 8 AEC 633, 634 (1974);
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1262 (1982).
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Harris Nuclear Power Plant), ALAB-852, 24 NRC 532, 53/
(1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 811 (1986); General Public
Utilities Nuclear Coro. (Three Mile Island Nuclear Station, '

Unit 1), ALAB-881, 26 NRC 465, 473 (1987); Florida Power and
-Liaht Co. (St. Lucie Nuclear Power Plant, Unit 1), ALAB-921,
30 NRC 177, 181-82 (1989); General Public Utilities Nuclear
Coro. (Three Mile Island Nuclear Station, Unit 2), ALAB-926,
31 NRC 1, 13-14 (1990). Sgg Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-932, 31 NRC
371, 397-98 (1990); Public Service Co. of New Hampshire
(Seabrook Station, Units-1 and 2), ALAB-947, 33 NRC 299, 365
n.278 (1991). The same standard applies even if the Appeal
Board is conducting a review sua sconte. Sacramento Municioal
Utility District (Rancho Seco Nuclear Generating Station),
ALAB-655, 14 NRC 799, 803 (1981). In fact, where the record

wil; fairly sustain a result deemed " preferable" by the agency
to the one selected by the Licensing Board, the agency may

,

substitute its judgment for that of the lower Board.
Tennessee Valley Authority (Hartsville Nuclear Plan;, Units
lA, 2A, 1B & 28), ALAB-367, 5 NRC 92 (1977); Duke Power Co.
(Catawba Nuclear Station, Units 1 a 2), ALAB-355, 4 NRC 397,
402-405 (1976). Nevertheless, a finding by a Licensing Board
will not be overturned simply because the Appeal Board might

O have reached a different result had it been the primary fact-
finder. Pacific Gas & Electric Co. (Diablo Canyon Nuclear
Power Plant, Unit 2), ALAB-254, 8 AEC 1184, 1187-1188 (1975);
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
2), ALAB-78, 5 AEC 319, 322 (1972). Moreover, the "substan-
tial evidence" rule does not apply to the NRC's internal
review process and hence does not control an Appeal Board's
evaluation of Licensing Board decisions. Catawba, supra, 4
NRC at 402-405.

Notwithstanding its authority to do so, the Appeal Board'
will normally be reluctant to search the record to deter-
mine whether it included sufficient information to sup-
port conclusions for which the Licensing Board failed to
provide. adequate justification. A remand, very possibly
accompanied by an outright vacation of the result reached
below, would be the usual course where the Licensing
Board's decision does not adequately support the conclu-
sions reached therein. Public Ser" ice Co. of New Hamo-
shire (Seabrook Station, Units 1 , o 2), ALAB-422, 6 NRC
33, 42 (1977). Thus, a Licensing Board's failure to clearly
set forth the basis for its decision is ground for reversal.'

The Appeal Board is not constrained to reverse the Licensing
Board, however. The Appeal Board may make factual findings
based on its own review of the record and decide the case

'

accordingly. Louisiana Power & Licht Co. (Waterford Steam
E'?ctric Station, Unit 3), ALAB-732, 17 NRC 1076, 1087 n.12
(1983).
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Licensing Board determinations on the timeliness of filing of
motions are unlikely to be reversed on appeal as long as they
are based on a rational foundation. Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-832, 23 NRC
135, 159-160 (1986), rev'd Ln cart on other arounds, CLI-
87-12, 26 NRC 383 (1987). A Licensing Board's determination
that an intervenor has prcperly raised and presented an issue
for adjudication is entitled to substantial deferenca and will
be overturned only when it lacks a rational foundat on. Long
Island Liahtina CL (Shoreham Nuclear Power Station, Unit 1),
ALAB-855, 24 NRC 792, 795 (1986).

On specific matters, a Licensing Board's determination as to a
petitioner's " personal interest" will be reversed only if it -

is irrational . Duauesne Liaht Co. (Beaver Valley Power
Station, Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Northern
States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-107, 6 AEC 188, 193 (1973). Where a
Licensing Board has permitted a petitioner to amend his
petition to cure defects prior to issuance of a final order,
allowance of an opportunity to amend will not be disturbed by
the Appeal Board absent a showing of gross abuse of discre-
tion. Prairie Island, sunra.

A determination of fact in an adjudicatory proceeding which is
necessarily grounded wholly in a nonadversary presentation is
not entitled to be accorded generic effect, even if the
determination relates to a seemingly generic matter rather
than tv some specific aspect of the facility in question.
Washinaton Public Power Suonly System (WPPSS Nuclear Projects
No. 3 & 5), ALAB-485, 7 NRC 986, 980 (1978).

Adjudicatory decisions must be supported by evidence properly -

in the record. Pacific Gas & Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2), ALAB-580,11 NRC 227, 230

.

(1980). An Appeal Board will affirm a Licensing Board finding
which was based on testimony later wi.hdrawn from the record,
if there is sufficient evidence elsewhere in the record to
support the finding. Cleveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC
64, 84 (1986).

Where a Licensing Board imposes an incorrect remedy, an
Appeal Board will search for a proper one. Carolina Power
& Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2,
3 & 4), ALAB-581, 11 NRC 233, 234-235 (1980), modified, CLI-
80-12, 11 NRC 514 (1980).

5.6.4 Grounds for Immediate Suspension of Construction Permit by
Appeal Board

The Appeal Board, ancillary to its appellate jurisdiction, has -

authority to suspend a decision authorizing issuance of a
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5.8.13 Evidentiary Rulings

While all evidentiary rulings are ultimately subject to appeal
at the end of the proceeding, not all such rulings are worthy
of appeal. Some procedural and evidentiary errors almost in-
variably occur in lengthy hearings where the presiding officer
must rule quickly. Only serious errors affecting substantial
rights and which might have influenced improperly the outcome
of the hearing merit the hearing merit exception and briefing
on appeal. Northern Indiana Public Service Co. (Bailly Gener-
ating Station, Nuclear-1), ALAB-204, 7 AEC 835, 836 (1974).

Evidentiary exclusions must affect a substantial right, and
~

the substance of the evidence must be made known by way of an
offer of proof or be otherwise apparent, before the exclusions
can be considered errors. Southern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
673, 15 NRC 688, 697-98 n.14 (1982).

For a discussion of the procedure necessary to preserve
evidentiary rulings for appeal, Lee : action 3.11.4.

5.8.14 Director's Decision on Enforcement Petition

The Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the forum
for such review. See 10 CFR E 2.206(c). Detroit Edison
Company (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466,
7 NRC 457 (1978).

5.8.15 Findings of Fact ;

There is no right to an administrative appeal on every factual
finding. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units l A, 2A,1B & 28), ALAB-467, 7 NRC 459, 461 n.5
( 1978) ..

5.9 PerfectlBa Aeneals

Normally, Appeal Boards will not review or pass upon specific rulings
(e a., rulings with respect to contentions) in the absence of a
properly perfected appeal by the injured party. Washinoton Public
Power Supply System (Nuclear Projects No. 1 & No. 4), ALAB-265, 1 NRC
374 n.1 (1975); Louisiana Power & Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-242, 8 AEC 847, 848-849 (1974). An appeal is
perfected by the filing of a notice of appeal with respect to the
order or ruling as to which an appeal is sought.

While the Commission does not require the same precision in the
filings of laymen that is demanded of lawyers, any party wishing to
challenge some particular Licensira Board action must at least
identify the order in question, i/icate that he is appealing from
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5 5.9.1

it, and give some reason why he thinks it is erroneous. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-469, 7
NRC 470, 471 (1978).

5.9.1 General Requirements for Appeals from Initial Decision

The general requirements for an appeal from an initial
decision are set out in 10 CFR 6 2.762. Section 5 2.762(a)
provides that such appeal is to be filed within ten days after
service of the initial decision. A brief in support of the
appeal is to be filed within 30 days (40 days in the case of
the Staff). 10 CFR S 2.762(a).

5.10 Briefs on App _tal

5.10.1 Necessity of Brief

In any appeal, the filing of a brief in support of the appeal \
is mandatory. The appellant's failure to file such a brief
will result in dismissal of the entire appeal, and this rule
applies even if the appellant is acting pro se. Mississioni
Power & licht Co. (Grand Gulf Nuclear Station, Units 1 & 2),
ALAB-140, 6 AEC 575 (1973); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC
479, 485 n.2 (1986); Florida Power and liaht Co (Turkey Point
Nuclear Generating Plant, Units 3 and 4), CLI-91-5, 33 NRC
238, 240-41 (1991). Under prior practice where an appeal was
taken by the filing of exceptions, all exceptions were to be
briefed and exceptions not briefed normally were disregarded
by the Appeal Board in its consideration of the appeal.
Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43 (1981); Public Service -

Co. of Indiana. Inc. (Marble Hill Nuclear Generating Station, -

Units 1 & 2), ALAB-461, 7 NRC 313, 315 (1978); Florida Power
& Licht Co. (St. Lucie Nuclear Plant, Unit 2), ALAB-435, 6 NRC
541 (1977); Tennessee Valley Authority (Hartsville Nuclear
Plant, Units lA, 2A, 1B & 2B), ALAB-367, 5 NRC 92 (1977); Duke
Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-359, 4
NRC 619, 621 n.1 (1976); Florida Power & Licht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-335, 3 NRC 830, 832 n.3
(1976); Consumers Power Co. (Midland Plant, Units 1 & 2),
ALAB-270, 1 NRC 473 (1975); Commonwealth Edison Co. (Zion
Station, Units 1 & 2), ALAB-226, 8 AEC 381, 382-383 (1974);
Northern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-207, 7 AEC 957 (1974); Louisiana
Power and Licht Co. (Waterford Steam Electric Station, Unit
3), ALAB-732, 17 NRC 1076, 1083 n.2 (1983); Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-781, 20 NRC 819, 824 n.4 (1984).

Intervenors have a responsibility to structure their par-
ticipation so that it is meaningful and alerts the agency to
the intervenors' position and contentions. Salem, suora,14
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NRC at 50, citina, Vermont Yankee Nuclear Power Corp. v.
N_algral Resources Defense Council . Inc. , 435 U.S. 519, 553
(1978). Even parties who participate in NRC licensing pro-
ceedings oro se have an obligation to familiarize themselves
with proper briefing format and with the Commission's Rules
of Practice. Salem, supra, 14 NRC at 50, n.7.

5.10.2 Time for Submittal of Brief

10 CFR S 2.762 provides that briefs supporting an appeal
must be filed within 30 days (40 days for the Staff) after
filing _the notice of appeal.

The time limits imposed in 10 CFR 5 2.762(a) for filing briefs
refer to the date upon which the appeal was actually filed and
not to when the appeal was originally due to be filed prior to
a time extension. Kansas Gas & Electric Co. (Wolf Creek
Generating Station, Unit 1), ALAB-424, 6 NRC 122,-125 (1977).

It is not necessary for a party to bring to the Appeal Board's
attention the fact that its adversary has not met prescribed
time limits. Nor as a general rule will any useful purpose
be served by filing a motion seeking to have an appeal
dismissed because the appellant's brief was a few days late;
the mailing of_a brief on a Sunday or Monday which was due for

( filing the prior Friday does not constitute substantial
noncompliance within the meaning of 10 CFR S 2.762(e) (now
6 2.762(f)], which would warrant dismissal, absent unique
circumstances. Wolf Creek, suora.

If unable to meet the deadline for filing a brief in support
of its appeal of a Licensing Board's decision, a party is
duty-bound to seek an extension of time sufficiently in
advance of the deadline to enable an Appeal Board to act
seasonably upon the application. Virainia Electric and Power
Comoany (North. Anna Nuclear Power Station, Units 1 and 2),
ALAB-568,'10 NRC 554, 555-(1979).

In the event _of some late arising unforeseen development, a
party may tender a document belatedly. As a rule, such a
filing must be accompanied by a motion for leave to file out-
of-time which satisfactorily explains not only the reasons for
the lateness, but also why a motion for a time extension could
not have been seasonably submitted, irrespective of the extent
of the lateness. Wolf Creek, ALAB-424, suora. Apparently,
however, the written explanation for the tardiness may be

-waived by the Appeal Board if, at a later date, the Board and
parties are provided with an explanation which the Board finds
to be satisfactory. Id. at 126.

O
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5.10.2.1 Time Extensions for Brief

Motions to extend the time for briefing are not favored. In
any event, such motions should be filed in such a manner as to
reach the Appeal Board at least one day before the period
sought to be extended expires. Louisiana Power & Liaht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-ll7, 6 AEC
261 (1973); Boston Edison Co (Pilgrim Nuclear Station), ALAB-m
74, 5 AEC 308 (1972). An extensica of briefing time which
results in the rescheduling of an already calendared oral
argument will not be granted absent extraordinary circum-
stances. Maine Yankee Atomic Power Co. (Maine Yankee Atomic
Power Station), ALAB-144, 6 AEC 628 (1973).

_

5.10.2.2 Supplementary Briefs

A supplementary brief will not be accepted unless requested by
the Appeal Board or accompanied by a motion for leave to file
which sets forth reasons for the out-of-time filing.
Consumers Power Ch (Midland Plant, Units 1 & 2), ALAB-ll5,
6 AEC 257 (1973).

Material tendered by a party without leave of the Appeal
Board, after oral argument has been held and an appeal has
been submitted for decision, constitutes improper supplemental
argument. Consumers Power Co. (Big Rock Point Nuclear Plant),
ALAB-636, 13 NRC 312, 321-22 (1981).

5.10.3 Contents of Brief

The general requirements for the form of the brief in support
~

of an appeal are set forth in 10 CFR 9 2.762. Any brief which
"

in form or content is not in substantial compliance with
these requirements may be stricken either on niotion of a party
or on the Commission's own motion. 10 CFR S 2.762(g). For
example, an appendix to a reply brief containing a lengthy
legal argument will be stricken when the appendix is simply an '

attempt to exceed the page limitations set by the Appeal
Board. Toledo Edison Co. and Cleveland Electeic 111uminatina
Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3;
Perry Nuclear Power Plant, Units 1 and 2), ALAB-430, 6 NRC
457 (1977).

An issue which is not addressed in an appellate brief is
considered to be waived, even though the issue may have been
raised before the Licensing Board. Philadelbhia_ Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-828, 23 NRC
13, 20 n.18 (1986).

Although the Commission's Rules of Practice do not speci-
fically require that a brief include a statement of the facts
of the case, those facts relevant to the appeal should be set
forth. An Appeal Board has indicated that it would dismiss an
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(/ appeal if the failure to include a statement of facts were not

corrected. Public Service Co. of Oklahoma (Black Fox Station,
Units 1 and 2), ALAB-388, 5 NRC 640 (1977). The statement of
facts set forth in the brief on appeal should include an
exposition of that portion of the procedural history of the
case related to the issue or issues presented by the appeal.
Public Service Electric and Gas Company (Hope Creek Gener; ting
Station, Units 1 and 2), ALAB-394, 5 NRC 769, 771 n.2 (1977).

The brief must contain sufficient information and argument
to allow the appellate tribunal to make an intelligent
disposition of the issue raised on appeal. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC
397 (1976); Carolina Power and Liaht Co. and North Carolina
Eastern Municinal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-843, 24 NRC 200, 204 (1986); Florida Power and
Licht Co._ (St. Lucie Nuclear Power Plant, Unit 1), ALAB-921,
30 NRC 177, 181 (1989). he General Public Utilities Nuclear
Corp. (Three Mile Island Nuclear Station, Unit 2), ALAB-926,
31 NRC 1, 9 (1990). A brief which does not contain such
information is tantamount to an abandonment of the issue.
Jd ; Consumers Power Co. (Midland Plant, Units 1 & 2), ALAB-
270, 1 NRC 473 (1975); Houston Lichtina and Power Co. (South
Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360, 381 n.88
(1985); Cleveland Electric Illuminatina Co. (Perry Nuclear

h Power Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 496 n.30
V (1985); Quke Power Co. (Catawba Nuclear Station, Units 1 and

2), ALAB-813, 22 NRC 59, 66 n.16 (1985); Carolina Power and
# Liaht Co. and North Carolina Eastern Municipal Power Aaency

(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525,
533-34 (1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municipal Power Agency (Shearon Harris Nuclear Power
Plant), ALAB-852, 24 NRC 532, 537 (1986); Carolina Power and
Liaht Co. and North Carolina Eastern Municipal Power Aaency

(Shearon Harris Nuclear Power Plant), ALAB-856, 24 NRC 802,
805 (1986); Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), ALAB-868, 25 NRC 912, 924 n.42
(1987). See also Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-793, 20 NRC 1591, 1619
(1984). At a minimum, briefs must identify the particular
error addressed and the precise portions of the record relied
upon in support of the assertion of error. Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB-
739, 18 NRC 335, 338 n.4 (1983), citina, 10 CFR s 2.762(a);
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1255 (1982) and Public Service
Electric and Gas Co. (Salem Nuclear Generating Station, Unit
1), ALAB-650, 14 NRC 43, 49-50 (1981), aff'd sub nom.,
Township of lower Alloways Creek v. Public Service Electric

and Gas Co., 687 F.2d 732 (3d Cir. 1982); Carolina Power and
Licht Co. and North Carolina Eastern Municipal Power Agency

O (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525,
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533 (1986); Carolina Power and Licht Co. and North Carolina
Lastern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-852, 24 NRC 532, 537 (1986). This is particu-
larly true where the Licensing Board rendered its rulings from
the bench and did not issue a detailed written opinion.
Philadelobj_a Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 702-03 n.27 (1985).

10 CFR S 2.762 requires that a brief clearly identify
the errors of fact or law that are the subject of the
appeal and specify the precise portion of the record
relied on in support of the assertion of error. Public
Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43 (1981); Duke Power Co. --

(Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22
NRC 59, 66 n.16 (1985); Duke Power Co._ (Catawba Nuclear
Station, Units 1 and 2), ALAB-825, 22 NRC 785, 793 (1985);
Carolina Power and licht Co. and North Carolina Eastern
tiunicipal Power Acency (Shearon Harris Nuclear Power Plant),
ALAB-837, 23 NRC 525, 542-543 n.58 (1986); Carolina Power and .

Licht Co. and North Carolina Eastern Municipal Power Aaency

(Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200,
204 (1986); Carolina Power and Liaht Co. and North Carolina
Eastern Municinal Power Aaency (Shearon Harris Nuclear Power '

Plant), ALAB-856, 24 NRC 802, 809 (1986); Eacifjc Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-880, 26 NRC 449, 464 (1987), remanded on other
arounds, Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988);
General Public Utilities Nuclear Corp. (Three Mile Island
Nuclear Station, Unit 2), ALAB-926, 31 NRC 1, 9 (1990).
Claims of error that are without substance or are inadequately
briefed will not be considered on appeal. Duke Power Co.
(William B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, -

15 NRC 453, 481 (1982), citina, Salem, suora,14 NRC at 49-50.
See Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-863, 25 NRC 273, 280 (1987); Georaia
Power Co. (Alvin W. Vogtle Electric Generating Plant, Units 1
and 2), ALAB-872, 26 NRC 127, 132 (1987); Florida Power and
Licht Co. (Turkey Point Nuclear Generating Plant, Units 3 and
4), ALAB-950, 33 NRC 492, 499 (1991). Issues which are
inadequately briefed are deemed to be waived. General Public
Utilities Nuclear Coro. (Three Mile Island Nuclear Station,
Unit 2), ALAB-926, 31 NRC 1, 10, 12 (1990). Bald allegations
made on appeal of supposedly erroneous Licensing Board
evidentiary rulings may be properly dismissed for inadequate
briefing. Houston Lichtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 378 (1985).
See 10 CFR S 2.762(d).

An appeal may be dismissed when inadequate briefs make its
arguments impossible to resolve. Pennsylvania Power and Liaht

Co. and Alleaheny Electric Cooperative. Inc. (Susquehanna
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(,/ Steam Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952,

956 (1982), citina, P_ublic Service Co. of Oklahoma (Black Fox
Station, Units 1 and 2), ALAB-573, 10 NRC 775, 787 (1979);
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-
355, 4 NRC 397, 413 (1976). $_qg Carolina Power and Liaht Co.
and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Power Plant) ALAB-843, 24 NRC 200, 204 (1986).

A brief that merely indicates reliance on previously filed
proposed findings, without meaningful argument addressing
the Licensing Board's disposition of issues, is of little
value in appellate review. Union Electric Co. (Callaway
Plant, Unit 1), ALAB-740,18 NRC 343, 348 n.7 (1983),
citina, Public Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit 1), ALAB-650, 14 NRC 43, 50 (1981),
aff'd sub nom. Townshio of Lower Alloways Creek v. Public

Service Electric and Gas Co., 687 F.2d 732 (3d Cir. 1982);
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-813, 22 NRC 59, 71 (1985); Carolina Power and Liaht
Co. and North Carolina Eastern Municioal Power Aaency
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 533 (1986); Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24
NRC 64, 69 (1986); Carolina Power and Liaht Co. and North
Carolina Eastern Mypicipal Power Aaency (Shearon Harris-

/ Nuclear Power Plant), ALAB-852, 24 NRC 532, 547 n.74 (1986).
\ leg Georaia Power Co. (Alvin W. Vogtle Electric Generating

Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131 (1987);
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), ALAB-947, 33 NRC 299, 322 (1991).

Lay representatives generally are not held to the same
standard for appellate briefs that is expected of lawyers.
Pennsylvania Power and Liaht Co. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956 (1982),
citina, Public Service Electric and Gas Co. (Salem Nuclear
Generating Station, Unit 1), ALAB-650, 14 NRC 43, 50 n.7
(1981); General Public Utilities Nuclear Coro. (Three Mile
Island Nuclear Station, Unit 2), ALAB-926, 31 NRC 1,10
(1990). See Florida Power and Liaht Co. (St. Lucie Nuclear
Power Plant, Unit 1), ALAB-921, 30 NRC 177, 181 (1989).
Nonetheless, NRC litigants ap; earing cro se or through lay
representatives are in no way relieved by that status of any
obligation to familiarize themselves with the Commission's
rules. To the contrary, all individuals and organizations
electing to become parties to NRC licensing proceedings can
fairly be expected both to obtain access to a copy of the
rules and refer to it as the occasion arises. Susauehanna,
suora,16 NRC at 956, citina, Pennsylvania Power and Liaht Co.
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-563,
10 NRC 449, 450 n.1 (1979). All parties appearing in NRC

(q'v) proceedings, whether represented by counsel or a lay recre-
sentative, have an affirmative obligation '.o avoid any false
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coloring of the facts. Earolina Power and Licht Co. and North
Carolina Eastern Mur.icipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-837, 23 NRC 525, 531 n.6 (1986).

A party's brief must (1) specify the precise portion of the
record relied upon in support of the assertion of error, and
(2) relate to matters raised in the party's proposed findings
of fact and conclusions of law. An Appeal Board will not
ordinarily entertain arguments raised for the first time on
appeal, absent a serious, suostantive issue. Pennsylvania

P.ower and liaht Co. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-693, 16 NRC 952, 955-56, 956 n.6 (1982),
citina, Public Service Electric and Gas Co. (Salem Nuclear

-

Generating Station, Unit 1), ALAB-650, 14 NRC 43, 49 (1981);
Tennessee Valley Authority (Hartsville Nuclear Plant, Units
lA, 2A, 1B, and 28), ALAB-463, 7 NRC 341, 348 (1978);
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691,
16 NRC 897, 906-907 (1982).

All factual assertions in the brief must be supported by
references to specific portions of the record, Consoli-
dated Edison Co. of N.Y. (Indian Point Station, Unit 2),
ALAB-159, 6 AEC 1001 (1973); Carolina Power and Liaht Co.
and North Carolina Eastern Municioal Power Aaency (Shearon
Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 211
(1986). All references to the record should appear in the
appellate brief itself; it is inappropriate to incorporate
into the brief by reference a document purport'lg to furnish
the requisite citations. Kansas Gas & Electric Company

(Wolf Creek Generating Plant, Unit 1), ALAB-424, 6 NRC
122, 127 (1977). Incorporation by reference in the brief of
exceptions without any supporting record references or other

-

~

authority violates both the letter and spirit of 10 CFR S
2.762. Tennessee Valley Autharity (Hartsville Nuclear Plant,
Units lA, 2A, 1B & 2B), ALAB-367, 5 NRC 92 (1977); Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Unit 1), ALAB-868, 25 NRC 912, 924 n.42 (1987). A ietter
incorporating by reference a brief and proposed findings and
conclusions filed with the Licensing Board does not satisfy
the requirements for a brief on exceptions. Public Service
Electric and Gas Company (Hope Creek Generating Station, Units
1 and 2), ALAB-394, 5 NRC 769 (1977).

Documents appended to an appellate brief will be stricken
where they constitute an unauthorized attempt to supplement
the record. However, if the documents were newly discovered
evidence and tended to show that significant testimony in the
record was false, the Appeal Board might be sympathetic to a
motion to reopen the hearing. Toledo Edison Co. and Cleveland
Electric Illuminatina Co. (Davis-Besse Nuclear Power Station,
Units 1, 2 & 3); (Perry Nuclear Power Plant, Units 1 & 2),
ALAB-430, 6 NRC 451 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
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681, 720 n.51 (1985), citina, Puerto Rico Electric Power
Authority (North Coast Nuclear Plant, Unit 1), ALAB-648, 14
NRC 34, 36 (1981).

Personal attacks on opposing counsel are not to be made in
appellate briefs, Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-204, 7 AEC 835, 837-838
(1974), and briefs wh;th carry out personal attacks in an
abrasive manner upon Licensing Board members will be stricken.
Louisiana Power & Licht Co. (Waterford Steam Electric Station,
Unit 3), ALAB-121, 6 AEC 319 (1973),

10 CFR 6 2.762 has been amended to set a 70-page limit on
appellate briefs. 10 CFR 6 2.762(e). Established page
limitations may not be exceeded without leave and may not be
circumvented by use of " appendices" to the brief, Toledo
Edison Co. and Cleveland Electric Illuminatina Co. (Davis-
Besse Nuclear Power Station, Units 1, 2 & 3), ALAB-430, 6 NRC
457 (1977), although Section 2.762(e) does permit a request
for enlargement of the page limitation on a showing of good
cause filed at least seven days before the date on which the
brief is due. Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-827, 23 NRC 9, 11 n.3 (1986).

(N Briefs longer than 10 pages must contain a table of contents

v) with page references and a table of authorities with par;
references to citations of authority. 10 CFR 6 2.7 2(d). The
appellant's brief must contain a stctement of *re case with
applicable procedural history. Public Service Electric & Gas
C_o2 (Hope Creek Generating Station, Units 1 0 2), ALAB-394, 5o
NRC 769 (1977); Public Service Co. of Oklahoma (Black Fox
Station, Units 1 & 2), ALAB-388, 5 NRC 640 (1977).

'

A permitted reply to an answer should only reply to opposing
briefs and not raise new matters. Houston Liahtina & Power
Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
582, 11 NRC 239, 243 n.4 (1980).

5.10.3.1 Opposing Briefs

Briefs in opposition to the appeal should concentrate on the
appellant's brief, not on the exceptions which had been filed.
See Illinois Power Co. (Clinton Power Station, Unitu 1 & 2),
ALAB-340, 4 NRC 27, 52 n.39 (1976).

Reply briefs are due within 30 days of filing and service of
the appellant's brief, or, in the case of the Staff, within
40 days. 10 CFR S 2,762(c). If service of appellant's brief
is made by mail, add 5 days to these time periods. 10 CFR
6 2.710.

. (3
V
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5.10.4 Om_iLqLhrian Briefs

10 CFR & 2.715 P.n been amended to allow a nonparty to file a
brief amicus curiae with regard to matters before the Appeal
Board or the Commission. The nonparty must submit a motion
seeking leave to file tho brief, and acceptance of the brief
is a matter of discretion with the Appeal Board or Commis-
sion. 10 CFR S 2.715(d).

The opportunity of a nonparty to participate as amicus curia _q
has been extended to Licensing Board proceedings. A U.S.
Senator lacked authorization under his State's laws to
represent his State in NRC proceedings. However, in the
belief that the Senator could contribute to the resolution of

' issues before the Licensing Board, the Appeal Board authorized
the Senator to file umjcus curiae briefs or to present oral
arguments on any legal or factual issue raised by the parties
to the proceeding or the evidentiary record. Public Service
M. of New Hampshire (Seabrook Station, Units 1 and 2), Alte-
862, 25 NRC 144, 150 (1987).

5.11 Oral Arqument

If not requested by a party, oral arguments are scheduled by an
Appeal Board when one or more nembers of the Board have questions
of the parties. Sea 10 CFR % 2.763; k!B consin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), ALAB-666,15 NRC 277,
279 (1982). All parties are expected to be present or represented
at oral argument unless specifically excused by the Board. Such
attendance is one of the respons bilities of all parties when theyi

participate in Commission adjudicatory proceedings. Point Beach, 15
NRC at 279. !

5.11.1 Failure to Appear for Oral Argument

If for sufficient reason a party cannot attend an oral
argument, it should request that the appeal be submitted on
briefs. Any such request, however, must be adequately
supported. A bare declaration of inadequate financial
resources is clearly deficient. Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Units 1 and 2), ALAB-666,15 NRC
277, 279 (1982).

Failure to advise the Appeal Board of an intent not to appear
at oral argument already calendared is discourteous and
unprofessional and may result in dismissal of the appeal.
Tennessee Valley Authority (Hartsville Nuclear Plant, Units
lA, 2A, 18 & 28), ALAB-337, 4 NRC 7 (1976).

O
APRll 1992 APPEALS 50

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - ____ ___



. . . . _ . .

.

p 5 5.12.1

d L.11.2 Grounds for Postponement of Oral Argument

Postponement of an already calendared oral argument for
conflict reasons will be granted only upon a motion setting
out:

(1) the date the conflict developed;

(2) the efforts made to resolve it;

(3)- the availability of alternate counsel;

(4) public and private interest considerations;

(5) the positions of the other parties;

(6) the proposed alternate date.

Philadelohia Electric Co. (Peach Bottom Atomic Power Station,
Units 2-& 3), ALAB-165, 6 AEC 1145 (1973).

A party's inadequate resources to attend oral argument,
properly substantiated, may justify dispensing with oral
argument. Wisconsin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), ALAB-666, 15 NRC 277, 279 (1982).

(_/ 5.11.3 Oral Argument by Nonparties

Under 10 CFR E 2.715(d), a person who is not a party to a
proceeding may be permitted to present oral argument to the
Appeal Board or the Commission. A motion to participate in
the oral argument must be filed and non-party participation is
at the discretion of the Appeal Board or the Commission.

5.12 Actions Similar to Appeals

5.12.1 Motions to Reconsider

Licensing Boards have the inherent power to entertain and
grant a motion to reconsider an initial decision. Con-
EqLidated Edison Co. of N.Y. (Indian Point Station, Unit 3),
ALAB-281, 2 NRC 6 (1975).

Similarly, Appeal Boards will entertain a petition for
reconsideration. When such a petition is filed, no other
party need respond absent a request by the Appeal Board to do
so. Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power
Station), ALAB-166, 6 AEC 1148, 1150 n.7 (1973). The practice
followed by the Appeal Board, that it is unnecessary for a
party to respond to a motion for reconsideration unless
specifically requested to do so by the doard, is also-

applicable to requests for clarification of a prior decision.
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Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-544, 9 NRC 630, 631 (1979).

The Appeal Board has indicated that a motion to it to re-
consider a prior decision will be denied where the Appeal
Board is left with the conviction that what confronts it is
not in reality an elaboration upon, or refinement of,
arguments previously advanced, but instead, is an entirely nei
thesis. Tennessee Valley Authority (Hartsville Nuclear Plant,
Units lA, 2A, 18 & 28), ALAB-418, 6 NRC 1, 2 (1977).

Motions to reconsider an order must be grounded upon a
concrete showing, through appropriate affidavits rather than
counsel's rhetoric, of potential harm to the inspection and
investigation functions relevant to a case. Commonwealth
Edison Co. (Byron Nuclear Power Station, Units 1 and 2),
ALAB-735, 18 NRC 19, 25-26 (1983).

Motions for reconsideration are for the purpose of painting
out an error the Board has made. Unless the Board has relied
on an unexpected ground, new factual evidence and new
arguments art not relevant in such a motion. Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-84-10, 19 NRC 509, 517-18 (1984).

The Commission's refusal to hear a discretionary appeal does
not cut off tne Appeal Board's right to reconsider a question
in an appeal which is still pending before the Appeal Board.
Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB 493, 8 NRC 253, 260 (1978).

Where a party petitioning the Court of Appeals for review
of a decision of the agency also petitions the agency to
reconsider its decision, and the Federal court stays its
review pending the agency's disposition of the motion to
reconsider; the Hobbs Act does not preclude the agency's
reconsideration of the case. Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
493, 8 NRC 253, 259 (1978).

An Appeal Board may not raconsider a matter after it has lost -

jurisdiction, fllrida Pwer & Licht Co. (St. Lucie Nuclear
Power Plant, Unit No 2), ALAB-579, 11 NRC 22~, 225-226
(1980).

5.12.2 Interlocutory Reviews

With the exception of an appeal by a petitioner from a total
denial of its petition to intervene or an appeal by another
party on the question whether the petition should have been
wholly denied (10 CFR S 2.714a), there is no right to appeal
any interlocutory ruling by a Licensing Board to an Appeal
Board. 10 CFR S 2.730(f); Lona Island lightina Co. (Shoreham
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i'v) Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC 593, 597

(1983); Vermont Yankee Nuclear Power Coro2 (Vermont Yankee
Nuclear Power Station), ALAB-876, 26 NRC 277, 280 (1987). Sie
iona Island liahtina Cg2 (Shoreham Nuclear Power Station, Unit
1), CLI-91-3, 33 NRC 76, 80 (1991); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), CL1-91-4, 33 NRC
233, 235-36 (1991).

Thus, for example, a Licensing Board's rulings limiting
contentions or discovery or requiring consolidation are not
immediately appealable, though such rulings may be reviewed
later by deferring appeals on them until the end of the case.
Eqblic Service Co. of Indiana (Marble Hill Nuclear Generating

_

Station, Units 1 & 2), ALAB-339, 4 NRC 20 (1976). In the same
vein les Houston Liahtina and Power Co. (South Texas Project.
Units 1 and 2), ALAB-637, 13 NRC 367 (1981). See aB o Duke
Power Co_,. (Catawba Nuclear Station, Units 1 and 2), ALAB-768,
19 NRC 988, 992 (1984); Public Service Co. of New HamoJhire
(Seabrook Station, Units 1 and 2), ALAB-906, 28 NRC 615, 618
(1988) (a Licensing Board denied a motion to add new bases to
a previously admitted contention). Similarly, interlocutory
appeals from Licensing Board rulings made during the course of
a proceeding, such as the denial of a motion to dismiss the
proceeding, are forbidden. Duke Power Co. (Perkins Nuclear

(S Station, Units 1, 2 & 3), ALAB-433, 6 NRC 469 (1977).

(V) The f act that legal error may have occurred does not of itself
justify interlocutory appellate review in the teeth of the
longstanding articulated Commission policy generally disfavor-
ing such review. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC 11, 15
(1983). See 10 CFR S 2.730(f). ,

The prohibition against interlocutory appeals set forth in 10
CFR Q 2.730(f) is a rule of general applicability. It applies
to an interlocutory ruling of the Administrative Law Judge
with respect to civil penalties just as it applies to ulings
in licensing proceedings. Pittsburah-Des Moines_Sjeef Co.,
ALAB-441, 6 NRC 725 (1977).

It applies as well to an inte, venor's " appeal" of a Licensing
Board order rescinding any earlier orders or issuances grant-
ing procedural assistance to intervenors, following the
suspension of the operation of 10 CFR 5 2.750(c) upon which
the assistance program was based. Houston Liohtina and Power
Co, (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
625, 13 NRC 13 (1981).

It is not the Appeal Board's role to monitor the numerous
interlocutory rulings made by Licensing Boards. Thus,
interlocutory appeals of such rulings rarely will be enter-O)( tained. Pacific Gas and Electric Co. (Diablo Canyon Nuclear

V Power Plant, Units 1 and 2), ALAB-504, 8 NRC 406, 410 (1978).
~
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Although interlocutory appeals are generally not permitted
as a matter of right under the Rules of Practice, 10 CFR

] S 2.730(f), the Appeal Board may, as a matter of discretion,
g elect to entertain matters normally subject to appellate

review at the end of a case when (and if) an appeal is taken
from the Licensing Board's final decision,10 CFR 6 2.718(i)
and s 2.785(b)(1). Discretionary review is granted only
sparingly and only when a Licensing Board's action either (a)
threatens the party adversely affected with immediate and
serious irreparable harm that could not be remedied by a later
appeal or (b) affects the basic structure of the proceeding in
a pervasive or unusual manner. South Carolina Electric and
Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-663,
14 NRC 1140 (1981); Houston Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-635, 13 NRC
309, 310 (1981); Pennsylvania Power & Licht Company and
Alleaheny Electric Cooperative. Inc. (Susquehanna Steam
Electric Station, Units 1 & 2), ALAB-593, 11 NRC 761 (1980);
United States Department of Enerav. Pro.iett Mana_gement Coro. .
Tennessee Valley Authority (Clinch River Breeder Reactor
Plant), ALAB-688, 16 NRC 471, 474, 475 (1982), citina, Public
Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-588, 11 NRC 533, 536 (1980); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 & 2),
ALAB-737, 18 NRC 168, 171 (1983); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-858, 25 NRC
17, 20-21 (1937); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-68-21, 28 NRC 170,
173-75 (1988). S1e Lgna Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-861, 25 NRC 129, 134
(1987); Advanced Medical Systems (One Factory Row, Geneva,
Unio 44041), ALAB-929, 31 NRC 271, 278-79 (1990). Inter-

locutory appellate review of Licensing Board orders is
disfavored and will be undertaken as a discretionary matter
only in the most compelling circumstances. Arizona Public
Service Co. (Palo Verde Nuclear Generating Station, Units 2
and 3), ALAB-742, 18 NRC 380, 383 n.7 (1983), citino, Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), ALAB-271, 1 NRC 478, 483-86 (1975).

Even though the criteria for discretionary interlocutory
review have not been satisfied, an Appeal Board may still
accept a Licensing Board's referral of an ir.terlocutory ruling
where the ruling involves a question of law, has generic
implications, and has not been addressed previously on appeal.
Advanced Medical Systems (One Factory Row, Geneva, Ohio
44041), ALAB-929, 31 NRC 271, 279 (1990).

An Appeal Board conducted discretionary interlocutory review
of a presiding officer's rulings issued during the early
stages of a materials licensing proceeding where the Appeal
Board determined that the presiding officer's rulings, which
interpreted and implemented the informal hearing procedures in

APRIL 1992 APPEALS 54

|

- - - _ _ _ _ _ - ________-_ -_



- ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _

,m s 5.12.2
-i )
C/ 10 CFR Part 2, Subpart L, had fundamentally altered the very

shape of the proceeding. Rockwell Inttinational Coro.
(Rocketdyne Division), ALAB-923, 30 NRC 709, 712-13 n.1
(1989), aff'Lon other arounds, CLI-90-5, 31 NRC 337 (1990).

Although generally precluding interlocutory appeals,10
CFR s 2.730(f), does allow a Licensing Board to refer a
ruling to an Arpeal Board. The Appeal Board need not,
however, accept the referral. In deciding whether to do
so, the Appeal Board applies essentially the same test as it
utilizes in acting upon directed certification requests filed
under 10 CFR 5 2.718(i). Virainia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC
371, 375 n.6 (1983); Commonwealtt Edison Co. (BraidwoodL
Nuclear Power Station, Units 1 and 2), ALAB-817, 22 NRC 470,
475 (1985).

The Commission's 1981 Statement of Policy on Conduct of
Licensina Proceedinas, CLI-81-8, 13 NRC 452, 456, does not
call for a marked relaxation of the standard that the
discretionary review of interlocutory Licensing Board rulings
authorized by 10 CFR 5 2.730(f) and 2.718(i) should be
undertaken only in the most compelling circumstances. Rather,
it simply exhorts the Licensing Boards to put before the
Appeal Board legal or policy questions that, in their

(ov}
judgment, are "significant" and require prompt appellate
resolution. Viroinia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB-741, 18 NRC 371, 375 (1983);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-791, 20 NRC 1579, 1583 (1984). The language
regarding diracted certification in 5 V(f)(4) of Appendix A to
the Rules of Practice, like the Commission's Policy Statement,
does not relax the standards for directed certification. Id.

~

at 1583-84. The fact that an evidentiary ruling involves a
matter that may be novel or important does not alter the
strict standards for directed certification. Id. at 1583.

The fact that the error of a Licensing Board may lead to delay
and increased expense is not a controlling consideration in
favor of interlocutory review. Virainia Electric Power Co.
(North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC
371, 378 n.ll (1983), citina, Cleveland Electric illuminatina
h (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15
NRC 1105, 1113-14 (1982).

The mere commitment of resources to a hearing that may later
turn out to have been unnecessary does not justify inter-
locutory review of a Licensing Board scheduling order.
Public Service Co. of New Hampshire (Seabrook Station, Units

'
1 and 2), ALAB-858, 25 NRC 17, 21-22 (1987).

(o) In the absence of a potential for truly exceptional delay or
O' expense, the risk that a Licensing Board's interlocutory
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|
ruling may eventually be found to have been erroneous, and
that because of the error further proceedings may have to be
held, is one which must be assumed by that board and the
parties to the proceeding. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-768, 19 NRC 988, 992 (1984),
citina, [qmmonwg1 th Edison Co (Zion Station, Units 1 and1

2), ALAB-ll6, 6 AEC 258, 259 (1973); Cleveland Electriq
Illuminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-805, 21 NRC 596, 600 (1985).

A Licensing Board's decision to admit a contention which will
require the Staff to perform further statutory required review
does not result in unusual delay or expense which justifies

_

referral of the Board's decision fcc '.nterlocutory review.
Kerr-McGee Chemical Coro. (West Chicago Rare Earths Facility),
LBP-85-3, 21 NRC 244, 257-258 n.19 (1985), citino, Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687,16 NRC
460, 464 (1982), rev'd in cart on other arounds, CLI-83-19, 17
NRC 1041 (1083).

<

A Licensing Board's action is final for appellate purposes
where it either disposes of at least a major segment of the
case or terminates a party's right to participate. Rulings
which do neither are interlocutory. Interlocutory determina-
tions may not be brought before the Appeal Board as a matter
of right until the Board below has rendered a reviewable
decision. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-731, 17 NRC 1073, 1074-75
(1983); Lgn_g Island Lichtina Co, (Shoreham Nuclear Powern

Station, Unit 1), ALAB-787, 20 NRC 1097, 1100 (1984).

5.12.2.1 Directed Certification of Questions for Interlocutory
,

Review

The Commission's rules do not allow the Appeal Board to
entertain interlocutory appeals,10 CFR S 2.730(f). In
extraordinary circumstances, however, the Appeal Board can
review interlocutory rulings by a petition for directed
certification pursuant to 10 CFR S 2.718(i). Consumers Power
Co. (Midland Plant, Units 1 and 2), ALAB-541, 9 NRC 436, 437
(1979); Arizona Public Service C0 (Palo Verde Nuclear2

Generating Station, Units 1, 2 and 3), LBP-82-62, 16 NRC 565,
567 (1982), citina, Con.ntmers Power Co. (Midland Plant, Units
1 and 2), ALAB-382, 5 NRL 603, 606 (1977). See Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
858, 25 NRC 17, 20 and n.7 (1987); Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 and 2), ALAB-860, 25 NRC
63, 67-68 (1987); Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987).

An Appeal Board's decision on a request for directed certifi-
cation is usually based on its evaluation of the party's peti-

.

tion. However, in unusual circumstances, the Board may also
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L schedule oral argument. Shoreham, suora, 25 NRC at 136-37

and n.28.

Although the Rules of Practice do not specify any time
limit for the filing of a petition for directed certifi-
cation, a party should file the petition promptly after
the interlocutory ruling has been issued. The promptness
of a filing is determined by the circumstances of each
particular case. Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), ALAB-870,
26 NRC 71, 76 (1987). SS_q Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-884, 27
NRC 56, 57-58 (1988).

Despite the general prohibition against interlocutory review,
the regulations provide that a party may ask a Licensing Board
to certify a question to the Appeal Board without ruling on
it, 10 CFR 9 2.718(i). The regulations also allow a party to
request that a. Licensing Board refer a ruling on a motion to
the Appeal Board under 10 CFR 6 2.730(f). The Appeal Board
has construed Section 2.718 as giving any party the right to
seek interlocutory review by filing a petition for " directed
certification" to the Appeal Board. Public Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRC
478, 482-483 (1973).

-O A party seeking certification under Section 2.718(i) must, at
a minimum, establish that a referral under 10 CFR 6 2.730(f)
would have been proper -- i .e., that a failure to resolve the
problem will cause the public interest to suffer or will
result in unusual delay and expense. Puerto Rico Water
Resources Authority (North Coast Nuclear Plant, Unit 1), ALAB-
361, 4 NRC 625 (1976); Toledo Edison Co. (Davis Besse Nuclear
Power Station), ALAB-300,-2 NRC 752, 759 (1975);- Public
Service Co. of New Hampshire (Seabrook Station, Units 1 & 2),
ALAB-271, 1 NRC 478, 483 (1975); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16
NRC-1649, 1652-53 (1982). However, the added delay and
expense occasioned by the admission of a contention -- even if
erroneous -- does not alone distinguish the case so as to
warrant interlocutory review. Cleveland Electric Illuminatina
[ L (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15
NRC 1105, 1114 (1982). The fact that applicants will be
unable to recoup the time and financial expense needed to
litigate late-filed contentions is a factor that is present
when any contention is admitted and thus does not provide the
type of unusual delay that warrants interlocutory Appeal Board

i

review. Cleveland Electric Illuminatina Ch (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-706,16 NRC 1754,1758 n.7
(1982), citina, Cleveland Electric illuminatina Co. (perry

g Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
j 1114 (1982),i

i
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Discretionary interlocutory review will be granted by the
Appeal Board only when the ruling below either (1) threatened
the party adversely affected by it with immediate and serious
irreparable impact which, as a practical matter, could not be
alleviated by a later appeal, or (2) affected the basic
structure of the proceeding in a pervasive or unusual ranner.
Houston Lightina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-635, 13 NRC 309, 310 (1981); Public
Service Electric and Gas Co. (Salem Nuclear Generating Sta-
tion, Unit 1), ALAB-588, 11 NRC 533, 536 (1980); Public
Service Co. of.Indirna (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977);
Perry, suora, 15 NRC at 1110; Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-
82-62, 16 NRC 565, 568 (1982), citina, Marble Hill, supra, 5
NRC at 1192; , Cleveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-706,16 NRC 1754,
1756 (1982); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-762, 19 NRC 565, 568 (1984);
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-791, 20 NRC 1579, 1582 (1984); Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-805, 21 NRC 596, 599 n.12 (1985); Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
838, 23 NRC 585, 592 (1986); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-839, 24 NRC
45, 49-50 (1986); Lona Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987);
Public Service Co of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-864, 25 NRC 417, 420 (1987); Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB-870, 26 NRC 71, 73 (1987); Lona Island liahtina
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-888, 27 NRC

~

257, 261 (1988); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-889, 27 NRC 265, 269 (1988);
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), ALAB-896, 28 NRC 27, 31 (;"88); Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-916, 29
NRC 434, 437 (1989); Safety Liaht Coro. (Bloomsburg Site
Decontamination), ALAB-931, 31 NRC 350, 360-62 (1990); Lona
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-91-3, 33 NRC 76, 80 (1991); Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-91-4, 33 NRC
233, 236 (1991). A ruling that does no more than admit a
contention has a low potential for meeting that standard.
Perry, suora, 16 NRC at 1756, citina, Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 464
(1982); Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), ALAB-817, 22 NRC 470, 474 (1985),
rev'd, CLI-86-8, 23 NRC 241 (1986). See also dissent of
Commissioner Asselstine in Braidwood, suora, 23 NRC at 253-
55. A Licensing Board has certified for interlocutory review
its rulings on the admissibility of contentions in an
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- emergency plan exercise proceeding because of the unusual

nature of the time requirements in such proceedings. Long
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-89-1, 29 NRC 5, 8-9 (1989).

Whether review should be undertaken on " certification" or by
rcierral before the end of the case turns on whether failure
to address the issue would seriously harm the public interest,
result in unusual delay or expense, or affect the basic struc-
ture of the proceeding in some pervasive or unusual manner.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460,.464 (1982), citina, Consumers Power Co.
(Midland Plant, Units 1 and 2), ALAB-634, 13 NRC 96 (1981);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-88-21, 28 NRC 170, 173-75 (1988).

The fact that an interlocutory Licensing Board ruling may be
wrong does not per se justify directed certification.
Virainia Electric and Power Co (North Anna Power Station,
Units 1 and 2), ALAB-741, 18 NRC 371, 374 (1983), citina,
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), ALAB-734, 18 NRC 11, 14 n.4 (1983).

Some cases have delineated, to a certain extent, the re-
y'] quirements- for directed certification as to specific issues

and under particular circumstances. In this vein:

(1) Directed certification will not be granted unless the
Licensing Board below had a reasonable opportunity to
consider the question as to which certification is
sought. Toledo Edison Co. (Davis-Besse Nuclear Power
Station), ALAB-297, 2 NRC 727, 729 (1975). See also
Pro.iect Manaaement Coro. (Clinch River Breeder Reactor
Plant), ALAB-330, 3 NRC 613, 618-619, rev'd in part sub
nom., USERDA (Clinch River Breeder Reactor Plant), CLI-
76-13, 4 NRC 67 (1976).

(2) While it may not always be dispositive, one factor
favoring directed certification is that the question or
order for which certification is sought is one which
"must be reviewed now or not at all." Kansas Gas &
Flectric Co. (Wolf Creek Nuclear Generating Station, Unit
1), ALAB-327, 3 NRC 408, 413 (1976), cited in Houston
Lichtina and Power Co. (South Texas Project, Units 1 and
2), ALAB-639, 13 NRC 469, 473 (1981).

(3) A mere conflict between Licensing Boards on a particular
question does not mean that directed certification as to
that question will automatically be granted. Public
Service Co. of Indiana (Marble Hill Nuclear Generating

(] Station, Units 1 & 2), ALAB-371, 5 NRC 409 (1977); Publ ic
('j Service Co. of New Hampshire (Seabrook Station, Units 1

& 2), ALAB-271, 1 NRC 478, 484-485 (1975). Unless it is
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shown that the error fundamentally alters the very shape
of the ongoing adjudication, appellate review must await
the issuance of a " final" Licensing Board decision.
Perry, s.upta, ALAB-675,15 NRC at 1112-1113. See Lqngu

Island Liahtina Co. (Shoreha- Nuclear Power Station, Unit
1), ALAB-888, 27 NRC 257, 263 (1988).

(4) An Appeal Board has granted directed certification of a
Licensing Board's denial of an intervenor's motion to
correct the official transcript of a prehearing con-
ference. The Appeal Board found that interlocutory
review was warranted because of doubts that the tran-
script could be corrected at the end of the hearing.
Without a complete and accurate transcript, the inter-

-

venor would suffer serious and irreparable injury
because its ability to challenge the Licensing Board's
rulings through an appeal would be compromised. Public
Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), ALAB-839, 24 NRC 45, 50, 51 (1986).

(5) The Appeal Board does not favor certification on the
question as to whether a contention should have been
admitted into the proceeding. Proiect Manaaement
Coro. (Clinch River Breeder Reactor Plaat), ALAB-326,
3 NRC 406, reconsid. den., ALAB-330, 3 n.(C 613, rev'd
in cart sub nom., USER 0A (Clinch River Breeder Reactor
Plant), CL1-76-13, 4 NRC 67 (1976); Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
838, 23 NRC 585, 592 (1986); Lono Isbnd Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-861, 25
NRC 129, 135 (1987). A Board's reje: tion of an inter-
ested State's sole contention is not appropriate for
directed certification when the issues presented by the

.

State are also raised by the contentions of intervenors
in the proceeding. Seabrook, lupra, 23 NRC at 592-593.
The admission by a Licensing Board of more late-filed
than timely contentions does not, in and of itself,
affect the basic structure of a licensing proceeding in a
pervasive or unusual manner warranting interlocutory
Appeal Board review. If the late-filed contentions have
been admitted by the Board in accordance with 10 CFR
s 2.714, it cannot be said that the Board's rulings have
affected the case in a pervasive or unusual manner.
Rather, the Board will have acted in furtherance of the

Commission's own rules. Cleveland Electric Illuminatina
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-706,
16 NRC 1754, 1757 (1982). The basic structure of an
ongoing proceeding is not changed by the simple admission
of a contention which is based on a Licensing Board
ruling that: (1) is important or novel; or (2) may
conflict with case law, policy, or Commission regula-
tions. Thus, the Appeal Board denied directed certifica-
tion of a Licensing Board ruling which admitted the
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(- intervenor's revised quality assurance contention. The
applicant argued that the Licensing Board erred in giving
the intervenor the opportunity to conduct discovery in
order to revise and resubmit the quality assurance
contention which had been rejected earlier for lack of
specificity. Commonwealth Edison Co. (Braidwood Nuclear
Power Station, Units 1 and 2), ALAB-817, 22 NRC-470, 474
and nn. 16-17 (1985), citina, Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-791,
20 NRC-1579, 1583 (1984) and Cleveland Electric Illumi-
natino Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-675, 15 NRC 1105, 1112-13 (1982).

(6)- Certification will not be directed to review rulings
on objections to interrogatories. Lona Island _Liaht-
ina Co. (Jamesport Nuclear Power Station, Units 1 &
2),-ALAB-318, 3 NRC 186 (1976). Nor will certifica-
tion be directed to review orders rejecting objections
to discovery on grounds of privilege. :onsumers Power
Co. (Midland Plant, Units 1 and 2), ALAB-634,13 NRC
96 (1981); Toledo Edison Co. (Davis-Besse Nuclear
Power Station, Unit 1), ALAB-300, 2 NRC 752, 769

-(1975). In:this vein, the Appeal Board has refused
to: review'a discovery ruling referred to it by a
Licensing Board where the Board below did not explain why

3 it believed Appeal Board involvement was necessary,
_./ where the losing party had not indicated that it was

unduly burdened by the ruling, and where the ruling was
not novel. Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-438, 6 NRC 638 (1977). The aggrieved party

.

-must make a strong-showing that the impact of the
'

discovery order upon-that party or upon the public
interest is -indeed " unusual." Midland, suora. Discovery
rulings rarely meet the test for discretionary inter-
locutory review, Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-780, 20 NRC 378, 381
(1984). S_ge Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units I and 2), ALAB-870, 26 NRC-
71, 74 (1987).

(7) As-to rulings on evidence, certification will not be
granted, absent exceptional circumstances, on questions-
of what evidence or how evide_nce will be admitted.
-Toledo Edison Co. (Davis-Besse Nuclear Power Station,
Unit 1), ALAB-314, 3 NRC 98 (1976); Power Authority of
the State of New York (Green County Nuclear Power
Plant), ALAB-439, 6 NRC 640 (1977); Pacific Gas and
Electric Co (Diablo Canyon Nuclear Power Plant, Units 1s
and 2), ALAB-504, 8 NRC 406, 410 (1978); Houston Liahtina
and Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-630, 13 NRC 84 (1981). In fact, the Appeal

O Board is generally disinclined to direct certification on
rulings involving " garden-variety" evidentiary matters.
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Sgg Lona Island Liahtina_CL. (Jamesport Nuclear Power
Station, Units 1 & 2), ALAB-353, 4 NRC 381 (1976). In
Public Service Co. of Indiang (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-393, 5 NRC 767,
768 (1977), the Appeal Board reiterated that certifica-
tion will not be granted to allow consideration of
interlocutory evidentiary rulings, stating that, "it is
simply not our role to monitor these matters on a day-to-
day basis; were we to do so, 'we would have little time
for anything else.'" (citations omitted). An Appeal
Board will be particularly reluctant to grant a request
for dh ected certification where the question for which
certification has been sought involves the scheduling of

-

hearings or the timing and admissibility of avidence.
United States Department of Enerav. Proiect ManiL9.tm2D1
Carp. . Ter.messee Valley Authority (Clinch River Breeder
Reactor Plant), ALAB-688, 16 NRC 471, 475 (1982), citina.
Toledo EdisoA.Co. and Cleveland Electric 111uminatina
Co. (Davi! Besse Nuclear Power Station, Unit 1),
ALAd-314. 1 NRC 98, 99-100 (1976). Adverse evidentiary
rul4 ci w turn out to have little, if any evidentiary
effect on a Licensing Board's ultimate substantive
decision. Therefore, determinations rega* ding what
evidence should be admitted rarely, if ever, have 3
pervasive or unusual effect on the structure of a
proceeding so as to warrant interlocutory intercession by
an Appeal Board. Metropolitan Edison _Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-791, 20 NRC 1579,
1583 (1984).

(8) The Appeal Board has der.ied certification under 10 CFR
9 2.718(i) and rejected the Staff's position that a

'Licensing Board's ruling denying summary disposition of a
part of a cor.tention unwarrantedly expanded the scope of
the issues and that the resulting necessity of trying
these issues rould cause unnecessary expense and delay.
The Appeal Bt srd found that the "immediate and ir-
reparable harm" and " pervasive effect on the basic
structure of the proceeding" alleged tu the Staff in such
a case was no different than that involved any time a
litigant nust go to hearing. PennsyJy nia Power and
Licht Co. and Alleaheny Electri..c Cooperativn. Inc.
(Susquehanna Steam Electric Station, Units 1 and 2),
ALAB-641, 13 NRC 550 (1981). The mere expansion of
issues rarely, if ever, affects the basic structure of a
proceeding in a pervasive or unusual way so as to warrant
interlocutory review by an Appeal Board. Lona Island

'Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-888, 27 NRC 257, 262-63 (1988).

When an Appeal Board has granted directed certification of a
Licensing Board order, it may also conduct interlocutory
review of a second Licensing Board order which is based on the
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first order. Safety Licht Corp 2 (Bloomsburg Site Occontamina-'

'lon) ALAB-931, 31 NRC 350, 362 (1990).

The Appeal Board's directed certification authority will be
exercised "most sparingly." Pacific Gas _And Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-514,

t

8 NRC M7, 698 (1978); bcific Gas and Electric Co. (Diablo '

Canyon Nuclear Power Plant, Units 1 and 2), ALAB-504, 8 NRC
406, 410 (1978).

While a lack of participation below may not absolutely
foreclose grant of a request for directed certification in
all circumstances, it does increase the movant's already
heavy burden of demonstrating that the Board's intercession
is necessary. h blic Service Co. of New Hampjhi e (Seabrookt
Station, Units 1 and 2), ALAB-737, 18 NRC 168, 175-76 (1983). ,

An argument that future litigation may be required does not
satisfy the test for airected certification. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALU
737, 18 NRC 168, 176 n.12 (1983).

Opposition to a directed certification petition should include
seme discussion of petitioner's claim of Licensing Board
error. Viroinia Electric and Power Co. (North Anna Power

( Station, Units 1 and 2), ALAB-741, 18 NRC 371, 374 n.3
(1983), citina, h h_lic Service Co. of New Hampshire (Scabrook
Station, Units 1 and 2), ALAB-734, 18 NRC 11, 14 n.4 (1983).

Failure of a party to address the standards for directed
certification in respondina to a motir' seeking such review
may be construed ~as a waivsr of any argument regarding the
propriety of directed certification. Metropolitan Edison Co.

(Threa Mile Island Nuclear Station, Unit 1), ALAB-791, 20 NRC
1579, 1582 n.7 (1984). 1 b blic Service Co. of New
Hamnshire (Seabrook-Station, Units 1 and 2), ALAB-734, 18 NRC
11, 14 n.4 (1983).

5.12.2.1.1 Effect of Subsequent Developments on Motion to Certify ,

Developments occurring subsequent to the filing of a motion
for directed certification to the Appeal Board may strip the<

question brought of an essential ingredient and, therefore,
constitute grounds for denial of the motion. Northern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1
and 2), ALAB-419, 6 NRC 3, 6 (1977).

When reviewing a motion for directed certification, an Appeal
Board will not consider events which occurred subsequent to
the issuance of the challenged Licensing Board ruling. A

O party which seeks to rely upon such events must first seek
appropriate relief frora the Licensing Board. b blic Servica
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[o. of NewJ ampshing (Seabrook Station, Units 1 and 2), ALAB-
889, 27 NRC 265, 271 (1988).

5.12.2.1.2 Effect of Directed Certification on Uncertified issues

The pendency of review by the Appeal Board pursuant to
certification does not automatically result in a stay of
hearings on independent questions not intimately connected
with the issue certified. Ste Public servit LCa pany of
lojligna (Marble Hill Nuclear Generating Station, Units 1 and
2), ALAB-374, 5 NRC 417 (1977).

5.12.3 Application to Commission for .i Stay After Appeal Board's
Denial of stay

Where a party's request for a stay is denied by the Appeal
Board, the party may apply to the Commission for a stay under
10 CFR 5 2.788(a), (h). This, rather than a petition for
review under 10 CFR 5 2.786(b), is the appropriate route.
Metropolitan Edis2D_CA (Three Mile Island Nuclear Station,
Unit 2), CL1-78-3, 7 NRC 307, 308 (1978); fhtblic Sgtyicelp2
of New Hampshire (Seabrook Station, Units 1 & 2), CL1-78-1,
7 NRC 1, 30 n.44 (1978). 1hus, while such a request to the
Commission may have the appearance of an appeal, it is not
treated as such.

The application for a stay and an appeal from the Appeal
Board's decision denying a stay will be denied when inter-
venors do not make a strong showing that they are likely
to prevail on the merits or that they will be irreparably
harmed pending appeal of the Licensing Board's decision.
S.Quthern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), CLI-82-ll, 15 NRC 1383, 1384 (1982).

5.13 Apneals from OrdRtb Rulings,_lpitial llerisions,_19r11al initial
Decisions

Prior to recent changes in the regulations, the vehicle for an appeal
of any order, ruling or decision was the filing of exceptions. An
appeal is now taken by the filing of a notice of appeal pursuant to
10 CFR S 2.762.

An appeal should be tfled only where a party is aggrieved by, or
dissatisfied with, the action taken below and invokes appellate
jurisdiction to change the result. An appeal is unnecessary and
inappropriate whan a party seeks to appeal a decision whose ultimate
result is in that party's' favor, htbiic Service Co. of Indiana. Inc.
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-459, 7
NRC 179, 202 (1978); South Carolina EleStric and Gas _ CO (Virgil C.2

Summer Nuclear Station, Unit 1), ALAB-694, 16 NRC 958, 959-60 (1982),
citina, fislic Service Co. of Indiana. Jnc. (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-459, 7 NRC 179, 202 (1978);
Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 and 3), ALAB-
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/ \
\' '/ 478, 7 NRC 772, 773 (1978); CEniumers Power Ch (Midland Plant,

Units 1 and 2), ALAB-282, 2 NRC 9,10 n.1 (1975); Northern States
Power CL (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-?52, 8 AEC 1175, 1177, affirmed, CL1-75-1, 1 NRC 1 (1975);
IW!hLfJih0ILCh (Davis-Besse Nuclear Power Station), ALAB-157, 6
M 958, 859 (1973).

5.13.1 Time for filing Appeals

5.13.1.1 Appeals from initial and Partial Initial Decisions

Parties aggrieved by an initial decision or a partial decision
must file and brief their appeals within the time limits set

_

out in 10 CFR 6 2.762. floridLP_pwer & LinhLCL (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-274,1 NRC 497, 498 (1975).
Failure to file an appeal in a timely manner amounts to a
wajyer of the appeal. Commonwealth _fAdison Ch (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 392-93 (1974). The same
rule applies to partial initial decisions and a party must
file its appeal therefrom without waiting for ll'e Licensing
Board's disposition of the remainder of the proceeding.
tihsissippi Power & Ligh11h (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-195, 7 AEC 455, 456 n.2 (1974).

5.13.1.2 Variation in Time Limits on Appeals

(j Only an Appeal Board may vary the time for taking appeals
from that set out in 10 CFR 5 2.762; Licensing Boards
have no power to do so. ConsolidatedJdison fo. of N.L
(Indian Point Station, Unit 3), ALAB-281, 2 NRC 6 (1975).

Of course, mere agreement of the parties to extend the time
_for the filing of an appeal is not sufficient to show good

cause for such a time extension. (pmmonwtalthldison CL
(Zion Station, Units 1 & 2), ALAB-154, 6 AEC 827 (1973).

5.13.2 Briefs on Appeal

Briefs in support of an appeal must be filed under 10 CFR
s 2.762. Failure to file a brief can result in dismissal of
the appeal. (pittumers Powgr_Ch (Midland Plant, Units 1 & 2),
ALAB-270, 1 NRC 473 (1975). Those aspects of an appeal not
addressed by the supporting brief may be disregarded by the
Appeal Board. Midland, lupn ; Northern Indiana PubliLService
[L (Bailly Generating Station, Nuclear-1), ALAB-207, 7 AEC
957 (1974).

When an intervenor is represented by counsel, an Appeal Board
has no obligation to piece together or to restructure vague
references in its brief in order to make intervenor's

,m arguments for it. Wisconjin Electric Power Co. (Point Beach
( ) Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1255 (1982),
V citinfg, Public Service Electric and Gas Co. (Salem Nuclear
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Generating Station, Unit 1), ALAB-650, 14 NRC 43, 51 (1981)*
af f'd _sub nom. , Township of Lower AllowayLC_.rtfk v. PgMc.
Servig Electric and Gas Co<, 687 f.2d 732 (3rd Cir.1982).

Briefs in support of appeals must specify the precise portion
of the record relied upon in support of the assertion of
error. 10 CfR 6 2.762(a) (now 10 CFR 6 2.762(d)); Comm;n-
wulth_Idison Company (Zion Station, Units 1 and 2), ALAB-616,
12 NRC 419, 424 (1980).

5.13.3 Effect of failure to file Proposed findings

The Appeal Board is not required to review an appeal where no
proposed findings and rulings were filed by the appellant on
the issue with respect to which the appeal is taken. Florida
Power & Liaht Co._ (St. Lucie Nuclear Power Plant, Unit 2).
ALAB-280, 2 NRC 3, 4 n.2 (1975); Northern States Power Co.
(Prairie Island Nuclear Generating Plant, Units 1 & 2), ALAB-
244, 8 AEC 857, 864 (1974). But see Detroi.t_ Edison Co.
(Enrico fermi Atomic Power Plant, Ur.it 2), ALAB-709,17 NRC
17, 21, 23 (1983).

5,13.4 Motions to Strike Appeal

A party may file a motion to strike an appeal or brief
which is not in substantial compliance with the provisions
of 10 CFR 6 2.762. Kansas Gjts and Electric Co. (Wolf
Creek Generating Station, Unit 1), ALAB-424, 6 NRC 122
(1977); Tennes_see Valle.y_Althority (Hartsville Nuclear
Plant, Units lA, 2A, 1B & 28), ALAB-409, 5 NRC 1391,
1396-1397 (1977). Such a motion is also appropriate to
exclude improper or scandalous appeals. Hartsville, supra,

5 NRC at 1391. A motion to strike an appeal is not appro-
priate, however, where an assessment of its validity requires
more than minimal scrutiny of the underlying record. EL,

5.14 [.grt_ification to the Commhilqu

Pu suant to 10 CFR 6 2.78hd), an Appeal Board may certify to the
Commission any major :,r novel question of policy, law or procedure
which is properly 'efore the Appeal Board. Such certification may beo

,

! at the Appeal Board's discretion or at Commission direction Sn
! Verm m t Yankee Nuclear Power Coro. (Vermont Yankee Nuclear Power
| Station), ALAB-876, 26 NRC 277, 285 (1987); Lgna Island Liahtino Co m

| (Shoreham Nuclear Power Station, Unit 1), ALAB-908, 28 NRC 626, 631,
635 (1988).!

The Appeal Board should exercise its authority to certify questions
to the Commission sparingly. Absent a compelling reason, the Appeal
Board will decline certification. Vermont Yankee Nuclear Power
Corporation (Vermont Yankee Nuclear Power Station), Public Service
Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-421,
6 NRC 25, 27 (1977). The same is true for the Licensing Board.
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V Consolidated Edison Co. of N.Y.. Power Authority of the State of N.Y.

(Indian Point, Unit 2; indian Point, Unit 3), LBP-82-23, 15 NRC 647,
650 (1982).

Certification by the Appeal Board to the Commission is proper in a
case involving novel Staff action that presents a major policy
question relevant to a pending application, where Appeal Board
members have diverging views, and the procedural rules preclude the
parties themselves from >etitioning for Commission review because
the matter came before tie Appeal Board itself on certification.
Offshore Power Systems (floating Nuclear Power Plants), ALAB-500,

,

| 8 NRC 323, 325 (1978).

The Commission's Rules of Practice contemplate that requests f or
relief from Licensing Board actions (for example, in matters such as
discovery) be delegated to the Appeal Board, which functions as thei

Commission's delegate for these matters. 10 CFR 9 2.785.

Absent extraordinary circumstances warranting Commission involvement,
i request for interlocutory review of Licensing Board rulings and other
| relief should be directed to the Appeal Board rather than to the
'

Commission. 10 CFR sf 2.730(f), 2.795. Pennsv1vania Power and Liaht
h (Susquehanna Steam Electric Station, Units 1 and 2), CLI-80-17,
11 NRC 678 (1980). In the context of initial review of Licensing
Board actions, then, a certification to the Commission would go

O,' first to the Appeal Board under the specific delegation of 10 CFR
l 2.785(b)(1). Wisconsin Electric Power Company (Point Beach Nuclear
Plant, Unit 1), LBP-80-29,12 NRC 581, 591 (1980).

Referral directly to the Commission by the Licensing Board will not
be granted absent a strong reason for bypassing the Appeal Board.
Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), LBP-81-36, 14 NRC 691 (1981).

A motion for directed certification of an interlocut'ory Licensing
Board ruling directly to the Commission will not be granted where the

L Licensing Board has no need to go back to the Commission for
! guidance. Additionally, as with motions to Appeal Boards for

directed certification, such a motion will not be granted unless the
ruling either (1) threatens the movant with immediate and serious
impact which as a practical matter cannot be alleviated by later
appeal, or (2) affects the basic structure of the proceeding in a
pervasive or unusual manner. Lono Island liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-87-29, 26 NRC 302, 312 (1987),
citina, Public Service Co; of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2),__ALAB-405, 5 NRC 1190, 1192 (1977).

5.15 _ Review of Appeal Board Decisions

10 CFR 6 2.786 has been modified to provide for an appeal to the
Commission of an Appeal Board's decision. No appeal is permittedO with respect to a decision or action on referral or certification

b under 10 CFR %S 2.718(i) or 2.730(f). Section 2.786 sets forth in
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detail the requirements for an appeal to the Commission. 10 CFR
6 2.786(b)(1) provides that a party may file a petition for review
of an Appeal Board decision within 15 days after service of that
decision. Consolidated Edison Co. of N 1 (Indian Point Station,
No. 2), ALAB-414, 5 NRC 1425, 1427 (1977).

The Commission's normal practice for review of Appeal Board decisions
under 10 CfR 6 2.786 applies even when an Appeal Board has conducted
evidentiary hearings. Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-81-21, 14 NRC $95, 596
(1981), citina, Pacific Gaj and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-644, 13 NRC 903 (1981); Viroinia
Electric Power Co.. (North Anna Power Station, Units 1 and 2), ALAB-i

578, 11 NRC 189 (1980); Northern States Power C L (Prairie Island
Nuclear Generating Station, Units 1 and 2), ALAB-343, 4 NRC 169
(1976).

The selection of parties to a Commission review proceeding is clearly
a matter of Commission discretion (10 CFR 6 2.786(b)(6)). A major
factor in the Commission decision is whether a party has actively
sought or opposed Commission review. This factor helps reveal which
parties are interested in Commission review and whether their
participation would aid that review. Therefore, a party desiring to
be heard in a Commission review proceeding should participate in the
process by which the Commission determines whether to conduct a
review, An interested State which seeks Commission review is subject
to all the requirements which must be observed by other parties,
P_ublic Servjn_Comony of New Hampshire (Seabrook Station, Units 1
& 2), CL1-77-25, 6 NLC 535 (1977).

Under 10 CFR 6 2.786(a), the Commission may, on its own motion,
review an Appeal Board cecision. Under an earlier version of
Section 2.786(a), the Coamission held that it had no obligation
to state its reasons for ciecting to review an Appeal Board decision.
USERDA (Clinch River Breede.' 81eactor Plant), CLI-76-13, 4 NRC 67
(1976),

in this vein, since the Commission is responsible for all actions and
policies of the NRC, the Commission has the inherent authority to act
upon or review Lua sponte any matter before an NRC tribunal. To
impose on the Commission, to the degree imposed on the judiciary,
requirements of ripeness and exhaustion would be inappropriate sihce
the Commission, as part of a regulatory agency, has a special
responsibility to avoid unnecessary delay or excessive inquiry.
Pyblic Service Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-
77-8, 5 NRC 503, 516 (1977). See Public S_e_rvice Co, of New Hampshire
(Seabrook Station, Units 1 and 2), CL1-90-3, 31 NRC 219, 228-29
(1990).

Although 10 CFR l 2.786(a) sets forth the type of issues for which,
and situations in which the Commission may direct certification of a
record sua sponte prir- o final action by a Licensing or Appeal
Board below, it does not limit the Commission's inherent supervisory
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authority. & Nevertheless, as a general rule, the Commission does
not sit to review factual determinations made by its subordinate
panels.

When an issue is of obvious significance and is not fact-dependent,
and when its present resolution could materially shorten the pro-
ceedings and guide the conduct of other pending proceedings, the
Commission will generally dispose of the issue rather than remand it.
Seabrook, inpn , 5 NRC at 517.

Within 30 days of an Appeal Board decision, the Commission may review
it, 10 CFR S 2.786(a); Washinoton Public Power Sunoly Syst s (WPPSS

_

,

Nuclear Project Nos. 3 and 5), ALAB-501, 8 NRC 381, 382 (1978).
(Note that under 10 CFR 5 2.772, the Commission may extend the time
for review.)

The Commission may dismiss its grant of review of an Appeal Board
decision even though the parties have briefed the issues. Tennessee ,

Valley Authority (Browns ferry Nuclear Plant, Units 1, 2 and 3), CLi-
,

82-26, 16 NRC 880, 881 (1982), citing, dunn v. State Board of
Education, 397 U.S. 31 (1970).

The expression of tentative conclusions upon the start of a proceed-
ing does not disqualify the Commission from again considering the ,

issue on a fuller record. Nuclear Enaineerina Co.. Inc. (Sheffield,O Illinois Low-Level Radioactive Waste Disposal Site), CL1-80-1,11 NRC
V 1, 4 (1980).

5.15.1 Effect of Comission's Refusal to Entertain Appeal

The Commission's refusal to entertain a discretionary appeal
does not indicate its view on the merits. Nor does it pre-
clude the Appeal Board from reconsidering the matter as to
which Commission review was sought where that matter is still
pending before the Appeal Board. Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 253, 260 (1978). However, the Commission has
also stated that a decision by it not to review an Appeal
Board decision upholding a Licensing Board decision authoriz-

,

ing issuance of an operating license reflected the Commis-
ston's belief that the Appeal Board decision was legally and
factually sound. The Appeal Board decision thus constituted ,

final agency action. However, under Commission policy, the
NRC Staff does not issue full-power licenses without Commis-

- sion_ approval on uncontested as well as contested issues.
Cleveland Electric 111uminatina Co,-(Perry Nuclear Power

' Plant, Units 1 and 2), CLI-86-22, 24 NRC 685, 688, 689 (1986),
-aff'd suh_ nom, on-other arpunds, Ohio v. NRC, 814 F.2d 258
(6th Cir. 1987), citina, 46 Fed. Rea. 47906 (Sept. 30, 1981).

When the Commission declines to review an Appeal Board
decision, a final agency determination has been made resulting
in the termination of Appeal Board jurisdiction. Metropolitan
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Edison Cgi (Three Mile Island Nuclear Station, Unit 1), ALAB-
766, 19 NRC 981, 983 (1984). he Public Service Co. of New
L!Lmp_s_ hire (Seabrook Station, Units 1 and 2), ALAB-513, 8 NRC
694, 695 (1978).

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

Appeal Boards will entertain requests for stays pending
judichl review of their decisions and will apply the Virainia
P_qiroleum JCbbers criteria (sle Section 5.7.1, lup_r_a) to
determine if a stay is appropriate. Northern Indiana Public
k rvice Co. (Bailly Generating Station, Nuclear-1), ALAB-224,
8 AEC 244, 272 (1974). The Commission itself will entertain
requests for a stay pending judicial review and will apply the
same criteria. Natural Resources Defenle Council, CL1-76-2, 3
NRC 76 (1976).

Section 10(d) of the Administrative Procedure Act (5 U.S.C.
6 705) pertains to an agency's right to stay its own action
pending judicial review of that action. It confers no freedom
on an agency to postpone taking some action when the impetus
for the action comes from a court directive. Consumers Power
Company (Midland Plant, Unlis 1 & 2), ALAB-395, 5 NRC 772,
783-84 (1977).

The Appeal Board suspended sua sponte its consideration of an
issue in order to await the possibility of Supreme Court
review of related issues, following the rendering of a
decision by the first Circuit Court of Appeals, where
certiorari had not yet been sought or ruled upon for such
Supreme Court review. Public Service Co. of figw Hampshire
(Seabrook Station, Units 1 and 2), ALAB-548, 9 NRC 640, 642
(1979).

5.15.3 Stays Pending Rcmand After Judicial Review

Where a litigant who has prevailed on a judicial appeal cf an
NRC decision seeks a suspension of the effectiveness of the
NRC decision pending remand, such a suspension is not
controlled by the Virainia Petroleum Jobbers criteria but,
instead, is dependent upon a balancing of all relevant
equitable considerations. Consumers Power Co. (Midland Plant,
Units 1 & 2), ALAB-458, 7 NRC 155, 159-150 (1978). In such
circumstances the negative impact of the court's decision
places a heavy burden of proof on those opposing the stay,
hk 7 NRC at 160.

5.16 Review of Comission_ Decisions

5.16.1 Review of Disqualification of a Comissioner

Determinations on the disqualification of a Commissioner
reside exclusively in that Commissioner, and are not re-
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\ viewable by the Commission. Consolidated Edison Co. of N.Y.

(Indian Point Unit 2) and Power Authority of the State of
ILL (Indian Point, Unit 3), CL1-81-1,13 NRC 1 (1981),
clarified, CLI-81-23, 14 NRC 610 (1981); facific Gas &
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
CL1-80-6, 11 NRC 411 (1980).

When a party requests the disqualification of more than one
Commissioner, each Commissioner must decide whether to recuse
himself from the proceeding, but the Commissioners may issue a
joint opinion in response to the motion for disqualification,
dqisph J. Mackta , CLI-89-18, 30 NRC 167,169-70 (1989),l
denying reconsideration of CLI-89-14, 30 NRC 85 (1989).

5.17 Reconsideration by the Comission

The Commission's ability to reconsider is inherent in the ability to
decide in the first instance. The Commission has 60 days in which to
reconsider an otherwise final decision, which is at t 9 discretion of
the Commission. Florida Power and Liaht Company (St. Lucie Nuclear
Power Plant, Unit 2), CLI-80-41, 12 NRC 650, 652 (1980).

10 CFR 6 2.771 provides that a party may file a petition for re-
consideration of a final decision within 10 days after the date of

p that decision.

A majority vote of the Commission is necessary for reconsideration of
a prior Commission decision. U.S. Dooartment of Enerav. Proiect
Manaaement Corooration. Tennessee Valley Authority (Clinch River
Breeder Reactor Plant), CLI-82-8, 16 NRC 1095, 1096 (1982).

5.18 Jurisdiction of NRC to Consider Matters While Judicial Review is
Pending

the NRC has jurisdiction to deal with supervening developments in a
case which is pending before a court, at least where those develop-
ments do not bear directly on any question that will be considered by
the court. Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 & 2), ALAB-349, 4 NRC 235 (1976).

There has been no definitive ruling as to whether the NRC has
jurisdiction to consider matters which do bear directly on questions
pending before a court. In any event, it is clear that the Appeal
Board considers it inappropriate to do so, at least where the court
has not specifically requested it, based in considerations of comity
between the court and the agency. Sgg Put'ic. Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-350, 4 NRC 365
-(1976); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CL1-85-14, 22 NRC 177, 179 (1985), citina,
28 U.S.C. 6 2347(c).

O
V While the Appeal Board considers it inappropriate to consider

matters bearing directly on questions pending before a court where it
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'

has not been directed to do so by the court, NRC must act promptly
and constructively in effectuating the decisions of the courts. Upon I

issuance of the mandate, the coort's decision becomes fully effective |
on the Commission, and it must proceed to implement it. Consumers i
Power ComJLany (Midland Plant, Units 1 and 2), ALAB-395, 5 NRC 772,
783-784 (1977). Neither the filing nor the granting of a petition

,

for Supreme Court te.rtiorari operates as a stay, either with respectr I

to the execution of the judgment below or of the mandate below by the
lower coutts. E at 781.
When the U.S. Court of Appeals has stayed its mandate pending final
resolution of a petition for rehearing en bang on the validity of an
NRC regulation, the regulation remains in effect, and the Board is
bound by those rules until that mandate is issued. Clevela_04
Electric illuminatino C L (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-53, 16 NRC 196, 205 (1982).

Where a party petitioning the Court of Appeals for review of the
decision of the agency also petitions the agency to reconsider its
decision and the Federal court stays its review pending the agency's
disposition of the motion to reconsider, the Hobbs Act does not
preclude the agency's reconsideration of the case. Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 & 2),
ALAB-493, 8 NRC 253, 259 (1978).

The pendency of a criminal investigation by the Department of
Justice does not necessarily preclude other types of inquiry into the
same matter by the NRC. ligt_rpoolitan Edison Co (Three Mile Islandm
Nuclear Station, Unit 1), ALAB-738, 18 NRC 177, 188 (1983), rev'd in
part on other arounds, CLI-85-2, 21 NRC 282 (1985).

The pendency of a Grand Jury proceeding does not legally bar parallel
administrative action. Three Mile Island, spra,18 NRC at 191 n.27.

5.19 Procedure on Remand

5.19.1 Jurisdiction of the Licensing Board on Rcmand

The question as to whether a Licensing Board, on remand,
assumes its original plenary authority or, instead, is
limited to consideration af only those issues specified by the|

Appeal Board in the remand order was, for some time, un-
resolved. See Philadelphia Electric CA (Peach Bottom Atomic
Power Station, Units 2 and 3), ALAB-389, 5 NRC 727 (1977).
Of course, jurisdiction may be regained by a remand order of
either the Commission or a court, issued during the course of
review of the decision. . sues to be considered by the Board
on remand would be shaped oy that order. If the remar.d
related to only one or more specific issues, the finality
doctrine would foreclose a broadening of scope to embrace
other discrete matters. Viroinia Electric and Power Co.
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-551,
9 NRC 704, 708 (1979).
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More recently, however, a Licensing Board was found to be
" manifestly correct" in rejecting a petition requesting
intervention in a remanded proceeding where the scope of the'

remanded proceeding had been limited by the Commission and the
petition for intervention dealt with matters outside that
scope. This establishes that a Licensing Board has limited
jurisdiction in a remanded proceeding and may consider only
what has been remanded to it. Carolina Power and Licht Co.
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9
NRC 122, 124 n.3 (1979). 512 Philadelphia Electric CL
(Limerick Generating Station, Units 1 and 2), ALAB-857, 25
NRC 7, 11, 12 (1987) (the Licensing Board properly rejected
an intervenor's proposed license conditions which exceeded
the scope of the narrow remanded issue of school bus driver
availability).

Although an adjudicatory board to which matters have been
remanded would normally have the authority to enter any order
appropriate to the outcome of the remand, the Commission may,
of course, reserve certain powers to itself, such as, for ex-
ample, reinstatement of a construction permit suspended pend- ,

ing the remand. Public Service _ h of New Hampshirf (Seabrook '

Station, Units 1 & 2), CLI-78-14, 7 NRC 952, 961 (1978).

Where the Commission remands an issue to a Licensing Board it
is implicit that the Board is delegated the authority to
prescribe warranted remedial action within the bounds of its
general powers, However, it may not exceed these powers.
Carolina Power & Liaht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 and 4), ALAB-577, 11 NRC 18, 29 (1980),
modified, CL1-80-12, 11 NRC 514 (1980).

5.19.2 Jurisdiction of the Appeal Board on Remand

Under settled principles of finality of adjudicato.y ac-
tion, once an Appeal Board has finally determined a dis-
crete issue in a proceeding, its jurisdiction is ter-
minated with respect to that issue, absent a remand order.
Metronolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-766, 19 NRC 981, 983 (1984), citina, Viroinia
Electric and Power Co. (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-551, 9 NRC 704, 708-09 (1979); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-513, 8 NRC 694, 695 (1978).

The Appeal Board's jurisdiction over previously determined
issues is not necessarily preserved by the pendency before it
of other issues in a proceeding. Three Mile Island, suora, 19
NRC at 983, citina, Rorth Anna, suora, 9 NRC at 708-09; ,

Seabrook, suora, 8 NRC at 695-96.
'

Where the Appeal Board remands the record to the existing
Licensing Board for the receipt of further evidence on the
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quality assurance issue, the Appeal Board may retain jurisdic-
tion over the proceeding. Therefore, once the Licensing Board
has completed the hearing on remand and rendered its sup-
plemental decision, there will be no necessity for any party |
to file a new notice of appeal. Commonwftalth Edison,_Cp2 i

(Byron Nuclear Power Station, Units 1 and 2), AtAB-770, 19 NRC I

1163, 1168 (1984) )

5.19.3 Stays Pending Remand l

10 CIR s 2.788 does not expressly deal with the matter of a
stay pending remand of a proceeding to the Licensing Board.
Prior to the promulgation of Section 2.788, the Commission
held that the standards for issuance of a stay pending remand
are less stringent than those of the Virainia Petroleum

Publi. Service Co. of New Hampshire (SeabrookJobber.1 test. c
Station, Units 1 and 2), CLI-77-8, 5 NRC 503 (1977). In this
vein, the Commission ruled that the propriety of issuing a
stay pending remand was to be determined on the basis of a
traditional balancing of equities and on consideration of
possible prejudice to further actions resulting from the
remand proceedings.

Where judicial review discloses inadequacies in an agency's
<vironmental impact statement prepared in good faith, a stay

of the underlying activity pending remand does not follow
automatically. Whether the project need be stayed essentially
must be decided on the basis of (1) traditional balancing of
equities, and (2) consideration n' any likely prejudice to
further decisions that might be called for by the remand.
Consumers Pqwer Company (Midland Plant, Units 1 and 2), ALAB-
395, 5 NRC 772, 784-85 (1977). The seriousness of the
remanded issue is a third factor which a Board will consider
before ruling on a party's-motion for a stay pending remand.
Lona Island Lightina Co. (Shorenam Nuclear Power Station, Unit
1), LBP-84-53, 20 NRC 1531, 1543 (1984), citing, Public
Service Co, of New Hampshire (Seabrook Station, Units 1 and
2), CL1-77-8, 5 NRC 503, 521 (1977).

|
5.19.4 Participation of Parties in Remand Proceedings

| Where an issue is remanded to the Licensing Board and a party
l did not previously participate in consideration of that issue,
j submitting no contentions, evidence or proposed findings on it

and taking no exceptions to the Licensing Board's disposition,

of it, the Licensing Board is fully justified in excluding
i that party from participation in the remanded hearing on that

issue. Status as a party does not carry with it a license to
step in and out of consideration of issues at will. Public
Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-493, 8 NRC 253, 268-69 (1978).
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CFR 5 2.714(d). Eneray System _1, supra, 17 NRC at 1003, in the
absence of a valid petition to intervene under 10 CFR 5 2.714, there ;

is no authority to hold a hearing. Rockwell International Coroa
(Energy Systems Group Special Nuclear Materials License No. SNM-21),
LBP-83-65, 18 NRC 774, 777-78 (1983). A petition to intervene in a
materials licensing proceeding must: (1) establish the petitioner's
standing or interest in the proceeding; (2) provide a brief statement
of how the petitioner's interest plausibly may be affected by the
outcome of the proceeding; and (3) a concise statement of the
petitioner's areas of concern sufficient to establish that the

'

issues sought to be raised are germane to the proceeding. Lombustion
Enaineerina. Inc. (Hematite fuel Fabrication Facility), LBP-89-23, 30
NRC 140, 14?, 145-146, 147-148 (1989), citing, 10 CFR S 2.1205(d).
S_qn Combustion Enaineerina. InL. (Hematite Fuel fabrication Facil- ,

ity), LBP-89-25, 30 NRC 187, 189 (1989). A petitioner's statement of
concerns must provide the presiding officer with the minimal informa-
tion needed to ensure that the issues sought to be litigated are
germane to the proceeding. Northern States Power Co. (Pathfinder
Atomic Plant), LDP-90-3, 31 NRC 40, 47 (1990); Curators of the
University of Missouri, LBP-90-18, 31 NRC 559, 568 (1990); Seauoyah
Fuel s Corp _qrittiOD, LBP-91-5, 33 NRC 163,166-67 (1991) . A petitioner
may raise only substantive concerns about the licensing activity and
not procedural concerns about the adequacy of the hearing process.
Pathfinder, ap_ tit. 31 NRC at 50, 51.

O A petition to intervene in a materials licensing proceeding must be
filed within 30 days after the petitioner receives actual notice of a
pending application or an agency action granting an application. 10
CFR 5 2.1205(c)(2)(1). Actual notice does not require notice of the
legal right to challenge the application or of the period of time
within which a challenge must be filed. Nuclear Metals. Inc., LBP-
91-27, 33 NRC 548, 549, 550 (1991). A petitioner still may be

~

admitted to the proceeding if the Commission or presiding officer
determines : hat the delay in filing the petition is excusable. 10

CFR S 2.1205(k)(1)(i). The existence of negotiations between the
applicant and the petitioner to resolve the issues does not excuse
tie petitioner's failure to file a timely petition. Nuclear Metals,
supra, 33 NRC at 549, 550-51.

For an informal hearing on the Staff's denial of an application
for a materials license amendment, the presiding officer re-
quested the applicant to prepare a statement, using as guidance the
formal procedural requirements for contentions specifled in 10 CFR
5 2.714(a), of each particular claim of error and, with reasonable
specificity, the basis for each claim. Radioloav Ultrasound Nuclea.r
Consultants. P.A. (Strontium-90 Applicator), tBP-86-35, 24 NRC 557,
558 (1986). Subsequent to the informal hearing, the Commission
directed the presiding officer to consider the applicant's tardy
responses to questions posed by the presiding officer during the
informal hearing in order to determine if the information submitted

O by the applicant satisfied the formal substantive criteria specified
in 10 CFR S 2.734 for reopening the record. Radioloav Ultrasound
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REltar Consultanh. P. A (Strontium-90 Applicator), LBP-88-3, 27 NRC2

220, 222-23 (1988).

Notwithstanding the absence of a hearing on an application for a
materials license, the Commission's regulations require the Staff to
make a number of findings concerning the applicant and its ability
to protect the public health and safety before the issuance of the
license. PhiladelpAla Elecitic Co. (Limerick Generating Station,
Units 1 and 2) ALAB-778, 20 NRC 42, 48 (1984). Sn 10 CFR 36 70.23,
70.31. CL Sguth Carolina EleMr.ic and Gas CL (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981)
(analagous to the regulatory scheme for the issuance of operating
licenses under 10 CFR 6 50.57), aff'd sub nom. fairfield United

,Action v, NRC, 679 f.2d 261 (D.C. Cir. 1982). '

A materials licensee may not unilaterally terminate its license where
continuing health and safety concerns remain. A license to receive,
process, and transport radioactive waste to authorized land burial
sites imposes a continuing obligation on the licensee to monitor and
maintain the burial sites. The requirement of State ownership of )land burial sites is intended to provide for the ultimate, long term
maintenance of the sites, not to shift the licensee's continuing
responsibility for the waste material to the States. !) S. Ecology,

1

IDL (Sheffield, Illinois Low-level Radioactive Waste Disposal Site), |
LBP-87-5, 25 NRC 98, 110-11 (1987), y_a_cated, ALAB-866, 25 NRC 897 ;

(1987).

A 10 CFR Part 70 materials license is an " order" which under 10
CFR S 2.717(b) may be " modified" by a Licensing Board delegated
authority to consider a 10 CFR Part 50 operating license.
Cincinnati Gas and Electric Company (William H. Zimmer Nuclear
Station), L8P-79-24, 10 NRC 226, 228 (1979).

Final orders on motions pertaining to Part 70 materials licenses
issued during an operating license hearing are appealable upon
issuance. Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), LBP-84-16, 19 NRC 857, 876 (1984), aff'd, ALAB-765,
19 NRC 645, 648 n.1 (1984).

A separate environmental impact statement is not required for a
Special Nuclear Material (SNM) license to receive new fuel at a new
facility. When an environ. :ntal impact statement has been done for
an operating license applit . tion, including the delivery of fuel,
there is no need for each component to be analyzed separately on the
assumption that a plant may never be licensed to operate. Cleveland
Electric illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-38, 18 NRC 61, 65 (1983).

There is no reason to believe that the granting of a Special Nuclear
Material (SNM) license should be deferred until after the applicant
shows its compliance with local laws. Cleveland Electric illuminat-
ina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-38, l' NRC
61, 65 (1983).
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O An amendment to a Part 70 application gives rise to the same rights
and duties as the original application. Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42,
48 (1984).

6.14 Motions in NRC Proce.e.d10.91
|

Provisions with regard to motions in general in NRC proceedinas are '

set forth in 10 CFR 9 2.730. Motion practice befo e the Commission
involves only a motion and an answer; movants who do not seek leave
to file a reply are expressly denied the right to do so. 10 CFR
6 2.730(c). Detroit Edison Co. (Enrico Fermi Atomic Plant, Unit 2),
ALAB-469, 7 NRC 470, 471 (1978); Lona Island Liahtina A (Shoreham
Nuclear Power Station Unit 1), LBP-81-18, 14 NRC 71 (1981).

,

A moving party has no right of reply to answers in NRC proceedings
except as permitted by the presiding officer. Philadelphia Electric

h (Limerick Generating Station, l' nits 1 and 2), LBP-82-72,16 NRC
968, 971 (1982), citina, 10 CFR 6 2.730; lona island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), CL1-91-8. 33 NRC 461, 469
(1991).

Although the Rules of Practice do not explicitly provide for the
filing of either objections to contentions or motions to dismiss
them, each presiding board must fashion a fair procedure for dealing

O with such objections to petitions as are filed. The cardinal rule of
fairness is that each side must be heard. Houston Lishtina & Power
1 (Allens Creek Nuclear Generating Station, Unit 1), ALAB-565, 10
NRC 521, 524 (1979).

Prior to entertaining any suggestions that a t.ontention not be
admitted, the proponent of the contention must be given some chance
to be heard in response. The intervenors must be heard in response
becruse they cannot be required to have anticipated in the conten-
tions themselves the possible arguments their opponents might raise
as grounds for dismissing them. Contentions and challenges to
contentions in NRC licensing proceedings are analogous to complaints
and motions to dismiss in Federal-court. Allens Creek, supra, 10 NRC
at 525.

6.14.1 form of Motion

The requirements with regard to the form and content of
motions are set forth in 10 CFR 6 2.730(b).

The Appeal Board expects the caption of every filing in which
immediate affirmative relief is requested to reference that
fact explicitly by adverting to the relief sought and
including the~ word " motion." The movant will not be heard to
assert that it has been prejudiced by the Board's failure to
take timely action on the motion in the absence of such a

.

,

O reference. Duke Power Company (Cherokee Nuclear Station,
Units 1, 2 and 3), ALAB-457, 7 NRC 70, 71 (1978).
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6.14.2 Responses to Hotions

6.14.2.1 Time for filing Responses to Hotions
'Unless specific time limits for responses to motions are

expressly set out in specific regulations or are established
by the presiding adjudicatory board, the time within which
responses to motions must be filed is set forth in 10 CFR
6 2.730. i

If a document requiring a response within a certain time
after service is served incompletely (E gi, only part of the
document is mailed), 10 CFR 5 2.712 would indicate that the
time for response does not begin to run since implicit in that
rule is that documents mailed are complete, otherwise service
is not effective. [pnsumers Power Company (Midland Plant,
Units 1 & 2), ALAB-235, 8 AEC 645, 649 n.7 (1974) (dictum).

6.14.3 Licensing Board Actions on Motions

Although an intervenor may have failed, without good cause,
to timely respond to an applicant's motion to terminate the
proceeding, a Board may grant the intervenor an opportunity
to respond to the applicant's supplement to the motion to
terminate. Eublic Service Co. of Indiana and Wabash Valley
Power Associatiorl (Marble Hill Nuclear Generating Station,
Units 1 and 2), LBP-86-16, 23 NRC 789, 790 (1986).

If a Licensing Board decides to defer indefinitely a ruling
on a motion of some importance, " considerations of simple
fairness require that all parties be told of that fact."
Consumers Power CompaIty (Hidland Plant, Units 1 & 2), ALAB-
417, 5 NRC 1442, 1444 (1977).

When an applicant for an operating license files a motion for
authority to conduct low-power testing in a proceeding where
the evidentiary record is closed but the Licensing Board has
not yet issued an initial decision finally disposing of all

,

contested issues, the Board is obligated to issue a decisionl

| on all outstanding issues (i.e., contentions previously
litigated) relevant to low-power testing before authorizing

! such testing. See 10 CFR s 50.57(c). Such a motion, however,
l does not automatically present an opportunity to file new
! contentions specifically aimed at low-power testing or any
I other phase of the operating license application. Pacific Gas

and Electric Cot (Diablo Canyon Nuclear Power Plant, Units I
and 2), ALAB-728, 17 NRC 777, 801 n.72 (1983), review denied,r

| CLI-83-32, 18 NRC 1309 (1983); Public Servite_Cs. of New
|

Hampshire (Seabrook Station, Units 1 and 2), LBP-86-34, 24 NRC
l 549, 553 (1986), aff'd, ALAB-854 24 NRC 783 (1986).

O
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t
\_ 6.15 NEPA Considerations

NEPA expanded the Commission's regulatory jurisdiction beyond that
conferred by the Atomic Energy Act or the Energy Reorganization Act.
Detroit Edison Company (Greenwood Energy Center, Units 2 and 3),
ALAB-247, 8 AEC 936 (1974). NEPA requires the Commission to consider
environmental factors in granting, denying or conditioning a
construction permit. It does not give the Commission the power to
order an applicant to construct a plant at an alternate site or to
order a different utility to construct a facility. Nevertheless, the
fact that the Commission is not empowered to implement alternatives
does not absolve it from its duty to consider them. Natural
Resources Defense Council v. Morton, 458 F.2d 827 (D.C. Cir. 1972);
Public Service Co. of New Hampshire (Seabrook Sta', ion, Units 1 and
2), CL1-77-8, 5 NRC 503 (1977).

NEPA does not establish minimal environmental standards; the
env_ironmental review mandated entails a balancing of costs and ;

benefits rather than a measuring against absolute environmental '

standards. Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-422, 6 NRC 33, 43 (1977). Pursuant to NEPA,
the NRC must make a finding as to the need for the facility or need-
for-power in determining whether construction of the facility should
be authorized. "Need-for-power" is a shorthand expression for the
" benefit" side of the cost-benefit balance NEPA mandates. A nuclear
plant's principal " benefit" is the electric power it generates.
Hence, absent some "need-for-power," justification for building a
facility is problematical. EL at 90.

NEPA requirements apply to license amendment proceedings as well as
to construction permit and operating license proceedings. In license
amen <iment proceedings, however, a Licensing Board should not embark
broadly upon a fresh assessment of the. environmental issues which
have already been thoroughly considered and which were decided in
the initial decision. Rather, the Board's role in the environmental
sphere will be limited to ' assuring itself that the ultimate NEPA
conclusions reached in the initial decision are not significantly
affected by such new developments. Detroit Edison Company (Enrico
Fermi Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 393 (1978),
citina, Gentgia Power Company (Alvin W. Vogtle Nuclear Plant, Units
1 and 2), ALAB-291, 2 NRC 404, 415 p.975).

NEPA does not mandate that environmental issues considered in the
construction permit proceedings be considered again in the operating
license hearing, absent new information. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC
-1423, 1459 (1982). With regard to license amendments, it has been
held that the grant of a license amendment to increase the storage
capacity of a. spent fuel pool is not a major Commission action-
significantly affecting the quality of the human environment, and
therefore, no EIS is required. Eublic Service Electric and Gas

g' Company (Salem Nuclear Generating Station, Unit 1), LBP-80-27, 12 NRC
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435, 456 (1980); Portland General Electric Company (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 264-268 (1979).

[T]he Commission is under & dual obligation: to pursue the objec-"

tives of the Atomic Energy Act yld those of the National Environ-
mental Policy Act. 'The two statutes and the regulations premul-
gated under each must be viewed in pari materia.'" Tennessee Valley
authority (Phipps Bend Nuclear Plant, Units 1 & 2), ALAB-506, 8 NRC
533, 539 (1978). (emphasis in original) In fulfilling its obliga-
tions under NEPA, the NRC may impose upon applicants and licensees
conditions designed to minimize the adverse environmental effects of
licensed activities. Such conditions may be imposed even on other
Federal agencies, such as TVA, which seek NRC licenses, despite the
language of Section 271 of the Atomic Energy Act (42 U.S.C. 2018)
shich states, in part, that nothing in the act "shall be construed to
affect the authority of any Federal, State or local agency with
respect to the generation, sale, or transmission of electric power
through the use of nuclear facilities licensed by the Commission...."
Pjdpos Bend, 8 NRC at 541-544. Unless it was explicitly made
exclusive, the authority of other Federal, state or local agencies or
government corporations to consider the environmental consequences of
a proposed project does not preempt the NRC's authority to condition
its permits and licenses pursuant to NEPA. For example, TVA's
jurisdiction over environmental matters is not exclusive where TVA
seeks a license from a Federal agency, such as NRC, which also has
full NEPA responsibilities. Tennessee Valley Authority (Phipps Bend
Nuclear Plant, Units 1 and 2), LBP-77-14, 5 NRC 494 (1977).

:

Pursuant to the Nuclear Waste Policy Act of 1982, the Department of
Energy (DOE) has primary responsibility for evaluating the environ-
mental impacts related to the development and operation of geologic

! repositories for high-level radioactive waste. In any proceeding for
| the issuance of a license for such a repository, the NRC will review
| and, to the extent practicable, adopt the environmental impact
l statemert (EIS) submitted by DOE with its license application. The

NRC will not adopt the EIS if: 1) the action which the NRC proposes
to take is different from the action described in the DOE license;

application, and the difference may significantly affect the quality
of the human environment; or 2) significant and substantial new

| information or new considerations render the EIS inadequate. 10 CFR
l Sl 109(c). To the extent that the NRC adopts the EIS prepared by
DOE, it has fulfilled all of its NEPA responsibilities. 10 CfR
s SI.109(d); 54 Fed. Rea. 27864, 27871 (July 3, 1989).

NEPA directs all federal agencies to comply with its requirements
"to the fullest extent possible." (42 U.S.C. S 4332.) The leading

| authorities teach that an agency is excused from those NEPA duties
only "when a clear and unavoidable conflict in statutory authority
exists." Tennessee Vallev Authority (Phipps Bend Nuclear Plant,

| Ur.its 1 and 2), ALAB-506, 8 NRC 553, 545 (1978).

NEPA cannot logically impose requirements more stringent than those
,

contained in the safety provisions of the Atomic Energy Act.'
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( Philadelphia Electric lg2 (Linerick Generating Station, Units 1 and

2), ALAB-819, 22 NRC 681, 696 n.10 (1985), citina, Public. Service
Electric and Gas Co. (Hope Creek Generating Station, Units 1 and 2),
ALAB-518, 9 NRC 14, 39 (1979).

While the authority of other Federal or local agencies to consider
the environmental effects of a project does not preempt the NRC's
authority with regard to NEPA, the NRC, in conducting its riEPA
analysis, may give considerable weight to action taken by another
competent and responsible government authority in enforcing an
environmental statute. PJblic Service Company of Oklahoma (Black Fox
Station, Units 1 & 2), LBP-78-28, 8 NRC 281, 282 (1978).

In contrast to safety questions, the environmental review at the
operating license stage need not duplicate the construction permit
review, 10 CFR 5 51.21. To raise an issue in an operating license
hearing concerning environmental matters which were considered at
the construction permit stage, there needs to be a showing either
that the issue had not previously been adequately considered or that
significant new information has developed after the construction
permit review. !1quiton Liahtina and Power Co. (South Texas Project,
Units 1 and 2), IEP-79-10, 9 NRC 439, 465 (1979).

Consideration by the NRC in its environmental review is not required
for the parts of the water supply system which will be used only by

Og a local government agency, however, cumulative impacts from the
jointly-utilized parts of the system will be considered. Philadel-
p_hia Electric Cot (Limerick Generating Station, Units 1 and 2), LBP-
82-43A, 15 NRC 1423, 1473, 1475 (1982).

Insofar as environmental matters are concerned, under the National
Environmental Policy Act (NEPA) there is no legal basis for refusing
an operating license merely because some environmental uncertainties
may exist. Where environmental effects are remote and speculative, '

agencies are not precluded from proceeding with a project even though
all uncertainties are not removed. Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-82-ll?A, 16
NRC 1964, 1992 (1982), citina, State of A]aska _v. Andrus, 580 F.2d
465, 473 (D.C. Cir. 1978), yaIated in part, sub nom., Western Oila

and Gas Association v. Ala.th, 439 U.S. 922 (1982); NRDC v. Mortojl,
458 F.2d 827, 835, 837-838 (D.C. Cir. 1972).

tnvironmental uncertainties raised by intervenors in NRC proceed-
ings do not result in a Der se denial of the license, but rather
are subject to a rule of reason. Arizona Public Service Cg2
(Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-
82-ll7A, 16 NRC 1964, 1992 (1982).

6.15.1 - Environmental Impact Statements (EIS)

The activities for which environmental statements need beO prepared and the prx edures for preparation are covered
generally in 10 CFR Part 51. For a discussion of the scope of
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an NRC/NEPA review when the project addressed by that review
is also covered by a broader overall programmatic EIS prepared
by another Federal agency, igg USERDA (Clinch River Breeder
Reactor Plant), CL1-76-13, 4 NRC 67 (1976).

Neither the Atomic Energy Act, NEPA, nor the Commission's
regulations require that there be a hearing on an environ-
mental impact statement. Public hearings are held on an EIS
only if the Commission finds such hearings are required in the
public interest. 10 CFR l 2.104. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CL1-81-25, 14 NRC
616, 625 (1981), citing, Vermont Yankge Nuclear Power Corp. v.
URL, 435 U.S. 519 (1978).

Under the plain terms of NEPA, the environmental assessment
of a particular proposed Federal action coming within the
statutory reach may be confined to that action together with,
inter alia, its unavoidable consequences. Northern States
Power Company (Prairie Island Nuclear Generating Plant, Units
1 & 2), ALAB-455, 7 NRC 41, 48 (1978).

The environmental review mandated by NEPA is subject tc a rule
of reason and as such need not include all theoretically
possible environmental ef fects arising out of an action, but
may be limited to effects which are shown to have some likeli-
hood of occurring. This conclusion draws direct support from
the judicial interpretation of the statutory command imposing
the obligation to make reasonable forecasts of the future.
Morthern States power Company (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49
(1978).

An agency can fulfill its NEPA responsibilities in the
preparation of an EIS if it:

1) reasonably defines the purpose of the proposed Federal
action. The agency should consider Congressional intent and
views as expressed by statute as well as the needs and goals
of the applicants seeking agency approval;

2) eliminates those alternatives that would not achieve
the purpose as defined by the agency; and

3) discusses in reasonable detail the reasonable alterna-
tives whkN would achieve the purpose of the proposed action.

Cit izens Aqsh.,t Burlinaton. Inc. v. Busey, 938 F.2d 190, 195-

198 (D.C. Cir. 1991).

Underlying scientific data and inferences drawn from NEPA
through the exercise of expert scientific evaluation may be
adopted by the NRC from the NEPA review done by another
Federal agency. The NRC must exercise independent judgment
with respect to conclusions about environmental impacts based
on interpretation of such basic facts. Philadelphia Electric
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[L,(Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1467-1468 (1982), citina, frderal Trade Commis-
sion v. Texaca, 555 f.2d 862, 881 (D.C. Cir. 1977), cert,
denied, 431 U.S. 974 (1977); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-785,
20 NRC 848, 868 n.65 (1984). However, to the extent possible,
the NRC will adopt the environmental impact statement prepared
by the Department of Energy to evaluate the environmental
impact related to the development and operation of a geologic
repository for high-level radioactive waste. 10 CFR 6 51.109,
54 Fed. Reo. 27864, 27870-71 (July 3, 1989).

NEPA requires that a Federal agency make a " good faith" effort
to predict reasonably foreseeable environmental impacts and
that the agency apply a " rule of reason" after taking a "hard
look" at potential environmental impacts. But an agency need
not have complete information on all issues before proceeding.
Public Service Com_panY of Oklahoma (Black Fox Station, Units 1
& 2), L8P-78-26, 8 NRC 102, 141 (1978).

An adequate final environmental impact statement for a
nuclear facility necessarily includes the lesser impacts
attendant to low power testing of the facility and removes
the need for a separate EIS focusing on questions such as the
costs and benefits of low power testing. Pacific Gas and

O Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and
2), ALAB-728, 17 NRC 777, 795 (1983), review denied, CL1-
83-32, 18 NRC 1309 (1983).

6.15.1.1 Need to Prepare an EIS

Federal agencies are required to prepare an environmental
impact statement for every major Federal action significantly
affecting the quality of-the human environment. NEPA 9

.

102(2)(C); 42 U.S.C 9 4332(2)(C). An agency's decision not to
exercise its statutory authority does not constitute a major
Federal action. Cross-Sound Ferry Services. Inc. v. ICC, 934
F.2d 327, 334 (D.C. Cir. 1991), citina, Defenders of Wildlife
v. Andrus, 627 F.2d 1238, 1245-46 (D.C. Cir. 1980). Ste Lp_ng
Island Lic''''u Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-91-2, ._ RC 61, 70 (1991), reconsid. denied, CLI-91-8, 33
NRC 461 (1991).

Although the determination as to whether to prepare an
environmental impact statement falls initially upon the
Staff, that determination may be made an issue in an adjudi-
catory proceeding. Consumers Power Comoany (Palisades Nuclear
Plant), LBP-79-20, 10 NRC 108, 120 (1979).

In the final analysis, the significance of the impact of the
project -- in large part an evidentiary matter -- will
determine whether a statement must be issued. Pali >ades, id.
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In the case of licensing nuclear power plants, adverse impacts
include the impacts of the nuclear fuel cycle. Public Service
fo. of New Hampshir_g (Seabrook Station, Units 1 and 2), LBP-
82-76, 16 NRC 1029, 1076 (1982), citina, Vermont Yankee
Nuclear Power Corp. v. NR_D[, 435 U.S. 519, 539 (1978).

The test of whether benefits of a proposed action outweigh its
costs is distinct from the primary question of whether an
environmental impact statement is needed because the action is
a major federal action significantly affecting the environ-
ment. Virainia Electric Power Co. (Surry Nuclear Power
Station, Units 1 & 2), CLI-80-4, 11 NRC 405 (1980).

The Commission has consistently taken the position that )individual fuel exports are not " major Federal actions."
Westinahouse Electric Corn (Exports to Philippines), CLI-
80-15, 11 NRC 672 (1980).

The fact that risks of other actions or no action are
greater than those of the proposed action does not show
that risks of the proposed action are not significant so
as to require an EIS. Where conflict in the scientific
community makes determination of significance of environ-
mental impact 9roblematical, the preferable course is to
prepare an environmental impact statement. Virainia Electric
Eower Co. (Surry Nuclear Power Station, Units 1 & 2), CLI-80-
4, 11 NRC 405 (1980).

For an analysis of when an environmental assessment rather
than an EIS is appropriate, see [pmmonwealth Edison Company
(Zion Station, Units 1 & 2), LBP-80-7, 11 NRC 245, 249-50
(1980).

The NRC Staff is not required to prepare a complete environ-
mental impact statement if, after performing an initial
environmental assessment, it determines that the proposed
action will have no significant environmental impact.
Virginia Electric and Power Com (North Anna Power Station,
Units 1 and 2), ALAB-790, 20 NRC 1450, 1452 n.5 (1984).

An operating license amendment to recapture the construction
period and allow for operation for 40 full years is not an
action which requires the preparation of an environmental
impact statement or an environmental report. A construction
period recapture amendment only requires the Staff to prepare
an environmental assessment. Vermont Yankee Nuclear Power
Cqrn (Vermont Yankee Nuclear Power Station), LBP-90-6, 31 NRC
85, 97 (1990).

A scoarate environmental impact statement is not required for
a Special Nuclear Material (SNM) license. When an environ-
mental impact statement has been done for an operating license
application, including the delivery of fuel, there is no need
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for each component to be analyzed separately on the assumption
that a plant may never be licensed to operate. Cleveland
Electric 1119minatina Ch (Perry Nuclear Power Plant, Units 1
and 2), LBP-83-38, 18 NRC 61, 65 (1983).

A supplemental Environmental Impact Statement (EIS) or an
Environmental Impact Appraisal (EIA) does not have to be
prepared prior to the granting of authorization for issuance
of a low-power license. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-83-57, 18 NRC 445, 634
(1983).

The issuance of a possession-only license need not be preceded
by the submission of any particular environmental information
or accompanied by any NEPA review related to decommissioning.
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), CLI-91-1, 33 NRC 1, 6-7 (1991).

When the environmental effects of full-term, full-power
operation have already been evaluated in an EIS, a licensing
action for limited operation under a 10 CFR 6 50.57(c) license
that would result in lesser impacts need not be accompanied by
an additional impact statement or an impact appraisal.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power .

O Plant, Units 1 and 2), LBP-81-5, 13 NRC 226 (1981), and ALAB-
728, 17 NRC 777, 795 (1983), review denied, CL1-83-32, 18 NRC '

1309 (1983). The Commission authorized the issuance of a low
power operating license for Limerick Unit 2, even though,4

pursuant to a federal court order, Limerick Ecoloav Action _y2
L4!L(, 869 f.2d 719 (3rd Cir.1989), there was an ongoing
Licensing Board proceeding to consider certain severe accident
mitigation design alternatives. Since the existing EIS was
valid except for the failure to consider the design alterna-
tives, and low power operation presents a much lower risk of :n
severe accident than does full power operation, the Commission
found that the existing EIS was sufficient to support the
issuance of a low power license. Philadelphia Electric Co. *

(Limerick Generating Station, Units 1 and 2), CLI-89-10, 30
NRC 5-6 (1989),- reconsid. denied and stav denied, CLI-89- +

15, OW h, 101-102 (1989),

it is well-established NEPA law that separate environmental
statements are not required for intermediate, implementing ,

- -- steps such as the issuance-of a low-power license where an EIS
has been prepared for the entire proposed action and there
have been no significant changed circumstances. Lona Island
Liahtina Co, 'Shoreham Nuclear Power Station, Unit 1), CLI-
84-9, 19 NRi i 23, 1326 (1984), on certification from, ALAB- ,

769, 19 NRC 995 (1984). See Environmental Defense Fund. Inc.
v. Andrus, 619 f.2d 1368, 1377 (1980).

. APRIL 1992 GENERAL MATTERS 51

- - - - , _ . _ . _ _ _ _ _ . _ . . _ _ . _ _ _ _ _ _ _ _ _ _ . _



________- ____ _.

m

5 6.15.1.17

The principle stated in the Shoreham and Diablo Canyon cases,
g

q supra, is applicable even where an applicant may t'egin low-y _

4 power operation and it is uncertain whether the applicant will
- ever receive a full-power license. In Shorchyg, the fact that

recent court decisions in effect supported the refusal by the
State and local governments to participate in the development

gi of emergency plans was determined not to be a significant
JM14 change of circumsta ces which wo.Id require the preparation of

{J'." a supplemental envi, nmental impact statement to assess the
d '*:f costs and benefits t. iow-power nperation. lona Island

. . : ,M.
Lighting _.CA (Shoreham Nuclear Power Station), CL1-85-12, 21"

M NRC 1587, 1589 (1985). .Sgg Public Serylc_g Co. of New
~'. .

WLmpshire (Seabrook Stati7 Units 1 and 2), ALAB-875, 26 NRC _
-

.
251, 258-59 (1987); Publ h . uice Co. of New Hamoshire

~

. , 7;O*T (Seabrook Station, Units 1 and 2), CLI-89-8, 29 NRC 399, 418-.

a 19 (1989).

The NRC Staff is not required to prepare an environmental
- impact statement to evaluate the " resumed operation" of a

facility or other alternativas to a licensee's decision not to =-
.

operate its facility. Lo_n_g.. lsltnd Liaht ing Co. (Shoreham
-- Nuclear Power Station, Unit 1), CLI-90-8, 32 NRC 201, 207-208

(1990), reconsid, denied, CLI-91-2, 33 NRC 61 (1992 1,
rg.cpDsid. denied, CLI-91-8, 33 NRC 461, 470 (199'); Sacramento ,

Municipal Utility District (Rancho Seco Nuclear Generating
Station), LBP-91-17, 33 NRC 379, 390 (1991).

Environmental review of tfie storage of spent fuel in reactor
facility storage pools for at least 30 years beyond t,<;
. piration of reactor operating licenses is not requ . nsedi

'

upon the Commission's generic determination that such . 3e _

will not result in significant environmental impacts. .

Dairvland Power Cooperativ_e (Lacrosse Boilir.a Water reactor),
LBP-88-15, 27 NRC 576, 560 (1988), citina, 10 CFR 5 51.23.

.

An environmantal impact statement need not te prepared with
respect to :.he expansion of the capacity of a spent fuel pool
if the environmental impact appraisal prepared for the project
had an adeouate basis 'or concluding that the expansian of a
spent fuel pool would not cause any significant environmental
impact. Consumerc . ower Co. (Big Rock Point Plant), LBP-
82-78, 16 NRC 11oi (1982).

When a licensee seeks to withdraw an application to expand its
existing low-level waste burial site, the granting of the
request to withdraw does not amount to a major Federal action
requiring h hEPA review. This is true even though, absent an
expansion, the site will not have the capacity to accept
additional low-level waste. Nuclear Enaineerina Co.. Inc.
(Sheffield, Illinois, low-Level Radioactive Waste Disposal
Site), ALAB-606,12 NRC 156,161- 163 (1980) .
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It must at least be determined that there is significant new-
information before the need _for a supplemental environmental
statement can arise. Arizona Public Service Co._ (Palo Verde
Nuclear Generating Station, Units 2 and 3), LBP-83-36, 18 NRC
45, 49 (1983), citina, Warm Sprina Task Force v. Gribble, 62'.
F.2d 1017, 1023-36 (9th Cir. 1981).

A supplemental environmental statement need not necessarily be
prepared and circulated even if there is new information.

- Arizona Public Service Co< (Palo Verde Nuclear Generating
Station, Units 2 and 3), LBP-83-36, 18 NRC 45, 49-50 (1983),
citina, California v. Watt, 683 F.2d 1253,1268 (9th Cir.
1982). Egg 40 CFR s 1502.9(c).

6.15.1.2 Scope of EIS

The scope of the environmental statement or appraisal must be
at least as broad as the scope of the action being taken.
Duke Power Company (0conee/McGuire), LBP-80-28, 12 NRC 459,
473 (1980).

An agency may authorize an individual, sufficiently distinct
portion of an agency plan without awaiting the completion of a
comprehensive environmental impact statement on the plan so-

- long as the environtrenal treatment under NEPA of the
( individual portion is odegaate and approval of the individual

i portion does not commit the agency to approval of other
portions of the plan. Kerr-McGee Corooration (West Chicago

; Rare Earths Facility), CLI-82-2, 15 NRC 232, 265 (1982), aff'd '

sub nom. City of West Chicaao v. NRC, 701 F.2d 632 (7th Cir.
1983); P_qshlakai v. Duncan, 476 F. Supp. M 47, 1260 (D.D.C.
1979);-and Conservation Law Foundation v. GSA, 427 F. Supp.
1369, 1374-(D.R.I. 1977).

In Vermont Yankee Nuclear Power Coro._ v. Natural Resources,

Defense Council,=435 U.S. 519, 551 (1978), the U.S. Supreme
'

Court embraced-the doctrine that environmental impact
statements need not discuss the environmental effects of
alternatives which are " deem;d only remote and speculative
possibilities," The same has been held with respect to remote-
and speculative environmental impacts of the proposed project
itself. Public Service Electric and Gas Cot (Salem Nuclear,

GenerM.ing Station,~Jnit 1), ALAB-650, 14 NRC 43 (1981);'

Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
|

ing Station, Unit 1), ALAB-629, 13 NRC 75-(1981); Public
: . Service Electric & Gas Compaqy (Hope Creek Generating Station,
L Units 1 and 2), ALAB-518, 9 HRC 14,_38'(1979); Metropolitan

.

i Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
1 ALAB-705, 16 NRC 1733, 1744 (1982), citina, Vermont Yankee

Nuclear Power Coro. v. Natural Resources Defense Council, 435
j U.S. 519, 551 (1978),- auotina NRDC v. Morton, 458 F.2d 827,
; 837-838 (D.C. Cir. 1972); Philadelphia Electric Co. (limerick
L

.
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Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 696-
97 & n.12 (1985). S.gg Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-877, 26 NRC
287, 293-94 (1987). Moot or farfetched alternatives need not
be considered under NEPA. Arizona f_ublic Service Co. (Palo
Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-82-

tl ag, Vermont Yankee NucleariIl7A, 16 NRC 1964, 1992 (1982),
Power Coro, v. Natural Res_gjg_qgL efense Council, 435 U.S. 5190
(1978); Natural Resourg.es Defense Council v. Morton, 458 F.2d
c27, 837-838 (0 ' Cir. 1972); life of the Land v. Brineaar,

4SE F ?d 460 (9c 'ir. 1973), cert. denied, 416 U.S. 961
(1974).

The scope of a NEPA environmental review in connection with
a facility license amendment is limited to a consideration
of the extent to which the action under the amendment will
lead to environmental impacts beyond those previously
evaluated. florida Power aldi Licht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-81-14, 13
NRC 677, 684-685 (1981), citina, Consumers Power Co.
(Big Rock Point Nuclear Plant), ALAB-636, 13 NRC 312
(1981).

When major Federal actions are involved, if related activities
taken abroad have a significant effect within the U.S., those
effects are within NEPA's ambit. However, remote and
speculative possibilities need not be considered under NEPA.
Philadelohia Electric CL (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-562, 10 NRC 437, 446 (1979).

6.15.2 Role of EIS

A NEPA analysis of the Government's proposed licensing of
private activities is necessarily more narrow than a NEPA
analysis of proposed activities which the Government will
conduct its71f. The former analysis should consider issues
which could preclude issuance of the license or which could be
affected by license conditions. Kleppe v. Sierra Club, 427

U.S. 390 (1976). It should focus on the proposal submitted by
the private party rather than on broader concepts. It must
consider other alternatives, however, even if the agency
itself is not empowered to order tnu, those alternatives be,

j undertaken. Were there no distinction in NEPA standards
, between those for approval cf private actions and those for

Federal actions, NEPA would, in effect, become directly ap-| '

plicable to private parties. Public Service Company of New

Hampshire (Seabrook Station, Units 1 2nd 2), CLI-77-8, 5 NRC
503 (1977).,

i
! The impact statement does not simply " accompany" an agency

recommendation for action in the sense of having some
independent significance in isolation from the deliberative
process. Rather, the impact statement is an integral part of
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the Commission's decision. It forms as much a vital part of
the NRC's decisional record as anything else, such that for
reactor licensing, for example, the agency's decision would be
fundamentally flawed without it. Public Service ComoanY of
Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-31,12 NRC
264, 275 (1980).

Where an applicant has submitted a specific proposal, the
statutory language of NEPA's Section 102(2)(C) only requires
that an environmental impact statement be prepared in
conjunction with that specific proposal, providing the Staff
with a " specific action of the kncwn dimensions" to evaluate.
A single approval of a plan does nct commit the agency to

_

subsequent approvals; should contempist-d actions later reach
the stage of actual proposals, the environmental effects of
the existing project can be considered when preparing the
comprehensive statement on the cumulative impact of the
proposals. Offshore Power Systems (Floating Nuclear Power
Plants), LBP-79-15, 9 NRC 653, 658-660 (1979).

6.15.3 Circumstances Requiring Redrafting of Final Environmental
Statement (FES)

In certain instances, an FES may be so defective as to
require redrafting, recirculation for comment and reissuance
in final form. Possible defects which could render an FES,

'\ inadequate are numerous and are set out in a long series of
NEPA cases in the Federal Courts. S_qa, g.a., Brooks v. VolDe,

{= 350 F. Supp. 269 (W.D. Wash. 1972) (FES inadequate when it
suffers from a serious lark of detail and relies on con- ,

clusions and assumptions without reference to supporting
objective data); Essex City Preservation Assn'n. .. Campbell, ;
536 F.2d 956, 961 (1st Cir. 1976) (new FES required-when there
is significant new information or a significant change in
circumstances upon which original FES was based); NROC v.
Morton, 458 F.2d 827 (D.C. Cir. 1972) (existence of unexamined
but viable. alternative could render FES inadequate). A new
FES may be necessary when the current situation departs

- markedly from the positions espoused or information reflected
in the FES. Allied-General Nuclear Services (Barnwell
Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671
(1975); Kerr-McGee Chemical Cor g (West Chicago Rare Earths
Facility), LBP-85-3, 21 NRC 244, 256 (1985).

Even though an FES may be inadequate in certain respects,
ultimate NEPA judgments with respect to any facility are to be
made on the basis of the entire record before the adjudicatory
tribunal. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 & 2), ALAB-262, 1 NRC 163 (1975). Previous
regulations explicitly recognized'that evidence presented at a
hearing may cause a Licensing Board to arrive at conclusions

( different from those in an FES, in which event the FES is.

simply deemed amended pro tanto. Barnwell, .suora, 2 NRC at
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671; Louisiana Power and Licht C0 (Waterford Steam Electric )2

Station, Unit 3), LBP-82-100,16 NRC 1550,1571 n.20 (1982). )
Since findings and conclusions of the licensing tribunal are ;

deemed to amend the FES where different therefrom, amendment
and recirculation of the FES is not always necessary,
particularly where the hearing will provide the public l

ventilation that recirculation of an amended FES would
I otherwise provide. Limerick, supra, 1 NRC at 163. Defects in
! an FES can be cured by the receipt of additional evidence
! subsequent N issuance of the FES. Arizona Public Service Co.
| (Palo Verde heclear Generating Station, Units 2 and 3), LBP-
| 83-36, 18 NRC 45, 47 (1983). Ege Lc.oloav Action v. AEC, 492 |

!
| F.2d 998, 1000-02 (2nd Cir. 1974); Florida Power and Licht

Co. (Turkey Point Nuclear Generating Station, Units 3 and 4), .I

ALAB-660, 14 NRC 987, 1013-14 (1981); Philadelphia Electric l
'

f_o_._ (Limerick Generating Station, Units 1 and 2), ALAB-262, 1
NRC 163, 195-97 (1975).

Such modification of the FES by Staff testimony or the
t

; Licensing Board's decision does not normally require recircu-
lation of the FES. Niacara Mohawk Power Coro. (Nine Mile
Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 372
(1975), unless the modifications are truly substantial.

,
I!arnwcll, suora, 2 NRC at 671; Philadelphia Electric Co.

| (Limerick Generating Station, Units 1 and 2), LBP-84-31, 20
i NRC 446, 553 (1984); Kerr-McGee Chemical Coro. (West Chicago

Rare Earths Facility), LBP-85-3, 21 NRC 244, 252, 256 (1985).

Two Courts of Appeals have approved the Commission's rule
that the FES is deemed modified by subsequent adjudicatory
tribunal decisions. Citizens for Safe Power v. NRC, 524 F.2d
1291, 1294 n.5 (D.C. Cir. 1975); Ecoloav Action v. AEC, 492
F.2d 998,1001-02 (2nd Cir.1974); Public Service Company of
New Hamoshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRC
1, 29 n.43 (1978). See also New Enaland Coalition on Nuclear
Pollution v. NRC, 582 F.2d 87, 94 (1st Cir.1978); Philadel-
phia Electric C L (Limerick Generating Station, Units 1 and
2), ALAB-819, 22 NRC 681, 705-07 (1985), citina, 10 CFR
5 51.102 (1985).

If the changes contained in an errata document for an FES do
not reveal an obvious need for a modification of plant design

,

! or a change in the outcome of the cost-benefit analysis, the
document need not be circulated or issued as a supplemental!

FES. Nor is it necessary to issue a supplemental FES when
timely comments on ,he DES have not been adequately con--
sidered. The Licens ng Board may merely effect the required

j amendment of the FES through its initial decision. Lona
J; land Liahtina Co. (Jamesport Nuclear Power Station, Units 1'

& 2), LBP-77-21, 5 NRC 684 (1977); Arizona Public Service Co.
(Palo Verde Nuclear Generating Station, Units 2 and 3), LBP-
83-36, 18 NRC 45, 47 (1983).

|
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The NRC Staff is not required to respond to comments identi-
fied in an intervenor's dismissed contention concerning the
adequacy of the final environmental statement (FES), where the
Staff has prepared and circulated for public comment a
supplemental final environmental statement (SFES) which
addresses and evaluates the matters raised by the comments on
the FES. Kerr-McGee Chemical Corn. (West Chicago Rare Earths
Facility), LBP-89-35, 30 NRC 677, 698 (1989), vacated and
reversed on other arounds, ALAB-944, 33 NRC 81 (1991).

Similarly, there is no need for a supplemental impact
statement and its circulation for public comment where the
changes in the proposed action which would be evaluated in

# such a supplement mitigate the environmental impacte although
circulation of a supplement may well be appropriate or
necessary-where the change has significant aggravating
environmental impacts. Public Service Co_moanY of New
Hampshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRC 1,
28-29 (1978).

NEPA does not require the staff of a Federal agency conducting
a NEPA review to consider the record, as developed in colla-
teral State proceedings, concerning the environmental effects

y of the proposed Federal action. Failure to review the State
'v records prior to issuing an FES, therefore, is not grounds for

requiring preparation and circulation of a supplemental FES.
Lona Island Liahtina Co. (Jamesport Nuclear Power Station,

L Units 1 & 2), LBP-77-21, 5 NRC 634 (1977).

A proposed shift in ownership of a plant with no modification
to the physical structure of the facility does not by itself
cast doubt on the benefit to be derived from the plant such as
to require redrafting and recirculating the EIS. Public
Service Co. of Ind9na. Inc. (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-459, 7 NRC 179, 184 (1978).

The Staff's environmental evaluation is not deficient merely
because it contains only a limited discussion of facility
decommissioning alternatives. There is little value in
considering at the operating license stage what method of
decommissioning will be most desirable many years in the
future in light of the knowledge which will have been
accumulated by that time. Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB-179, 7 AEC 159,
178 n.32 (1974).

For a more recent case discussing recirculation of an FES, jute
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and
2), ALAB-573, 10 NRC 775, 786 (1979).

_ (p,/
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6.15.3.1 Effect of failure to Comment or Draft Environmental
Statement (DES)

Where an intervenor received and took advantage of an
opportunity to review and comment on a DES and where his
comments did not involve the Staff's alternate site analysis
and did not bring sufficient attention to that analysis to
stimulate the Commission's consideration of it, the intervenor
will not be permitted to raise and litigate, at a late stage
in the hearings, the issue as to whether the Staff's alternate
site analysis was adequate, although he may attack the
conclusions reached in the FES. Public Service Company of New

Bamoshire (Seabrook Station, Units 1 & 2), ALAB-366, 5 NRC 39,
66-67 (1977), aff'd as modified, CLI-77-8, 5 NRC 503 (1977).

Since the public is afforded early opportunity to participate
in the NEPA review process, imposition of a greater burden for
justification for changes initiated by untimely comments is
appropriate. Public Service Company of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-77-8, 5 NRC 503, 539
(1977).

Comments on a DES which fail to meet the standards of CEQ
Guidelines (40 CFR 4 1500.9(e)) on responsibilities of
commenting entities to assist the Staff need not be
reviewed by the Staff. Thus, where comments which suggest
that the Staff consider collateral State proceedings on
the environmental effects of a proposed reactor do not
specify the parts of the collateral proceedings which
should be considered and the parts of the DES which should be
revised, the Staff need not review the collateral proceed-
ings. Lona Island Lichtina Co. (Jamesport Nuclear Power
Station, Units 1 & 2), LBP-77-21, 5 NRC 684 (1977).

6.15.3.2 Stays Pending Remand for Inadequate EIS

Where judicial review disclosed inadequacies in an agency's
environmental impact statement prepared in good faith, a stay
of the underlying activity pending remand does not follow
automatically. Whether the project need be stayed essentially
must be decided on the basis of (1) a traditional balancing of
the equities, and (2) a consideration of any likely prejudice
to further decisions that might be called for by the remand.
Consumers Power Company (Midland Plant, Units 1 & 2), ALAB-
395, 5 NRC 772, 784-785 (1977).

6.15.4 Al ternatives

NEPA requires an agency to consider alternatives to its own
proposed action which may significantly affect the quality of
the human environment. An agency should not consider
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alternatives to the applicant's stated goals. Citizens
Aaainst Burlinaton.-Inc. v. Busev, 938 F.2d 190, 199 (D.C.
Cir. 1991).

Perhaps the most important environmentally related task the
Staff has under NEPA is to determine whether an application
should be turned down because there is some other site at
which the plant ought to be located. No other environmental
question is both so significant in terms of the ultimate
outcome and so dependent upon facts particular to the
application under scrutiny. Consequently, the Appeal Board
expects the Staff to take unusual care in performing its '

analysis and in disclosing the results of its work to the
public. Florida Power & licht Company (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-435, 6 NRC 541, 543, 544 (1977).

A hard_look-for a superior-alternative is.a condition
precedent to-a licensing determination that an applicant's
proposal is acceptable under NEPA. Public Service Comoany of

New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 513 (1978). When NEPA_ requires an EIS, the Commission is
obliged to take a harder look at alternatives than if the
proposed action were inconsequential. Florida Power and liq %
Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),

c -ALAB-660, 14 NRC'987, 1005-1006 (1981), citina, Portland
t General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC
A 263 (1979). In fact the NEPA mandate that alternatives to the

proposed licensing action be explored and evaluated does not
come into play where the proposed action will neither (1)
entail more than negligible environmental impacts, nor (2)
involve the commitment of available resources respecting which
there are unresolved conflicts. Portland General Electric

- Comoany (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 265-266
(1979).

NEPA was not intended _merely to giva the appearance of
weighing alternatives that are in fact foreclosed. Pending
completion of sufficient comparison between an applicant's
proposed site and others, in situations where-substantial work
has already taken place, the Commission can preserve the
opportunity for a real choice among alternatives only by
suspending outstanding construction permits. Public Service
Comoany-of New Hampshire (Seabrook Station, Units 1 & 2), CLI-
78-14, 7 NRC 952, 958-959 (1978).

Despite the importance of alternate site considerations,
where all parties have proceeded since the inception of the
proceeding on the basis that there was no need to examine
alternate sites beyond those referred to in the FES, a party
cannot insist'at the " eleventh hour" that still other sites be

G considered in the absence of a compelling showing that the
newly suggested sites possess attributes-which establish them
to have greater potential as alternatives than the sites
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already selected as alternatives. Public Service Company of

New Han.oshire (Seabrook Station, Units 1 & 2), ALAB-495, 8 NRC
304, 306 (1978).

A party seeking consideration at an advanced stage of a
proceeding of a site other than the alternate sites already
explored in the proceeding must at least provide information
regarding the salient characteristics of the newly suggested
sites and the reasons why these characteristics show that the
new sites might prove better than those already under
investigation. Public Service Comoany of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-499, 8 NRC 319, 321
(1978).

The fact that a possible alternative is beyond the Commis-
sion's power to implement does not absclve the Commission of
any duty to consider it, but that duty is subject to a " rule
of reason". Factors to be considered include distance from
site to load center, institutional and legal obstacles and the
like. Public Service Company of New Hampshire (Seabrook
Station, Units 1 & 2), ALAB-471, 7 NRC 477, 486 (1978).

Under NEPA, there is no need for Boards to conside, econo-
mically better alternatives, which are not shown to also be
environmentally preferable. No study of alternatives is
needed under NEPA unless the action significantly affects the
environment (s 102(2)(c)) or involves an unresolved conflict
in the use of resources (b 102(2)(e)). Where an action will
have little environmental effect, an alternative could not be
materially advantageous. Virainia Electric & Power Co.
(North Anna Nuclear Power Station, Units 1 and 2), ALAB-584,
11 NRC 451, 456-458 (1980); Virainia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), LBP-85-34, 22 NRC .

481, 491 (1985).

Pursuant to NEPA G 102(2)(E), the Staff must analyze
possible alternatives, even if it believes that such
alternatives need not be considered because the proposeu
action does not significantly affect the environment. A Board
is to make the determination, on the basis of all the evidence
presented during the hearing, whether other alternatives must
be considered. "Some factual basis (usually in the form of
the Staff's environmental analysis) is necessary to determine
whether a proposal ' involves unresolved conflicts concerning
alternative uses of available resources' - the statutory

standard of Section 102(2)(E)." Virainia Electric and Power
Co. (North Anna Power Station, Units 1 and 2), LBP-85-34, 22
NRC 481, 491 (1985), quotina, Consumers Power Co. (Big Rock
Point Nuclear Plant), ALAB-636,13 NRC 312, 332 (1981) . See
also Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Staticn), LBP-88-26, 28 NRC 440, 449-50 (1988),|
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- reconsidered, LBP-89-6, 29 NRC 127, 134-35 (1989), rev'd on

other arounds, ALAB-919, 30 NRC 29 (1989), vacated in part on '

-other arounds and rfmanded, CLI-90-4, 31 NRC 333 (1990),
reouest for clarification, ALAB-938, 32 NRC 154 (1990),
clarified, CLI-90-7, 32 NRC 129 (1990).

NEPA does not require the NRC to choose the environmentally
preferred site. NEPA is primarily procedural, requiring the
NRC to take a hard look at environmental consequences and

-alternatives. Rochester Gas & Electric Coro2 (Sterling Power
Project, Nuclear Unit No. 1), CL1-80-23, 11 NRC 731, 736
(1980).

The application of tne Commission's "obviously superior"
standard for alternative sites (lea 6.15.4.1 infra) does not
affect the Staff's obligation to take the hard look. The
NRC's "obviously' superior" standard is a reasonable exercise
of discretion to insist on a high degree of assurance that the
extreme action of denying an application is appropriate in
view of inherent uncertainties in benefit-cost analysis.
Sterlina, supra,11 NRC at 735.

Whether or not the parties to a particular licensing proceed-
ing may agree that none of the alternatives (in Seabrook,

N alternative sites) to the proposal under consideration is
preferable, based on a NEPA cost-beneff t balance, it remainsa

. - the Commission's obligation to satisfy itself, that that is
so. Public Service Company of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-557, 10 NRC 153, 155 (1979).

The scope of a NEPA environmental review in connection with a
' facility. license amendment is limited to a consideration of
- the. extent to which tiie action under the amendment will lead
to environmental impacts beyond those previously evaluated.
fiorida Power and Liaht Co. (Turkey Point Nuclear Generating,
Units 3 and 4), LBP-81-14, 13 NRC 677, 684-85 (1981), __il.in_g,
Consuraers Power Co. (Big Rock Point Nuclear Plant), ALAB-636,
13 NP.C 312 (1981). -The consideration of alternatives in such>

a case does not include alternatives to the continued opera-
tion of the plant, even though the amendment might be neces--
sary to continued reactor operation. Turkey Point, suora.

Issues concerning alternative energy sources in general
may no longer-be considered in operating license proceed-
ings. Dairvland Power Cooperative (La Crosse Boiling
Water Reactor), LBP-82-58,-16 NRC 512, 527 (1982), in
general, the NRC's environmental evaluation in an operating
license proceeding will not consider need for power, alterna-
tive energy sources, or alternative sites. 10 CFR 66 51.95,
51.106.

U
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6.15.4.1 Obviously Superior Standard for Site Selection

The standard for approving a site is acceotability, not
optimality. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 & 2), CL1-77-8, 5 NRC 503 (1977). Due to the
more extensive environmental studies made of the proposed site
in comparison to alternate sites, more of the environmental
costs of the selected site are usually discovered. Upon more
extensive analysis of alternate sites, additional cost will
probably be discovered. Moreover, a Licensing Board can do no
more than accept or reject the application for the proposed
site; it cannot ensure that the applicant will apply for a
construction permit at the alternate site. For these reasons,
a Licensing Board should not reject a proposed site unless an
alternate site is ''obviously superior" to the proposed site.
Id. at 526. Standards of acceptability, instead ot optimal-
ity, apply to approval of plant designs as well. Id. In view
of all of this, an applicant's selection of a site may be
rejected on the grounds that a preferable alternative exists
only if the alternative is "obviously superior", florida
Power & tic.ht Company (St. Lucie Nuclear Power Plant, Unit 2),
ALAB-435, 6 NRC 541 (1977). For a further discussion of the
"obviously superior" standard with regard to alternatives,
see Public Service Company of New Hamcshire (Seabrook Station,
Units 1 & 2), ALAB-422, 6 NRC 33, 67, 78 (1977).

The Commission's obviously superior standard for alternate
sites has been upheld by the Court of Appeals for the First
Circuit. The Court held that, given the necessary imprecision
of the cost-benefit analysis and the fact that the proposed
site will have been subjected to closer scrutiny than any
alternative, NEPt. does not require that the single best site
for environmental purposes be chosen. New Enaland Coalition
on Nuclear Pollution v. NRC, 582 F.2d 87, 95 (1st Cir. 1978).

A Licensing Board determination that none of the potential
alternative sites surpasses a proposed site in terms of
prcuialng new generation for areas most in need of new
2pacity cannot of itself serve to justify a generic rejection
of all those alternative sites on institutional, legal, or
economic grounds. Public Service Company of New Hamoshire

(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 491
(1978).

To establish that no suggestad alternative sites are
"obviously superior" to the proposed site, there must be
either (1) an adequate evidentiary showing that the alter-
native sites should be generically rejected or (2) sufficient
evidence for informed comparisons between the proposed site
and individual alternatives. Public Service Company of New

Hampshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC -

477, 498 (1978).
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b It is not enough for rejection of all alternative sites to
show that a proposed site is a rational selection from the
standpoint solely of system reliability and stability. For
the comparison to rest on this limited factor, it would also
have to be shown that the alternative sites suffer so badly on
this factor that no need existed to compare the sites from
other standpoints. Public Service Company of New Hamoshire

(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 497
(1978).

For application of the "obviously superior" standard, see
Rochester Gas and Electric Corporation (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 393-399
(1978), particularly at 8 NRC 397 where the Appeal Board
equates "obviously" to " clearly and substantially."

6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternatives

If, under NEPA, the Commission finds that . environmentally
preferable alternatives exist, then it must undertake a
cost-benefit balancing to determine whether such alternatives
should be implemented. Florida Power and Liaht Co. (Turkey
Point Nuclear Generating Plant, Units No. 3 and 4), ALAB-660,

p 14 NRC 987, 1004 (1981), siting, Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-458, 7 NRC 155 (1978).

Neither the NRC Staff nor a Licensing Board is limited to
reviewing only those alternate sites unilaterally selected by
the applicant. To do so would permit decisions to be based
upon " sham" alternatives elected to be identified by an
applicant and would often result in consideration of something
less than the full range of reasonable alternatives that NEPA
contemplates. The adequacy of the alternate site analysis

.

performed by the Staff remains a proper subject of inquiry by
the Licensing Board, notwithstanding the fact that none of the
alternatives selected by the applicant proves to be "obviously
superior" to the proposed site. Tennessee Valley Authority
(Phipps Bend Nuclear Plant, Units 1 & 2), LBP-77-60, 6 NRC
647, 659 (1977). Nevertheless, the NEPA evaluation of
alternatives is subject to a " rule of reason" and application
of that rule "may well justify exclusion or but limited
treatment" of a suggested alternative. Public Service Co.
of New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422,
6 NRC.33, 100 (1977), citina, CLI-77-8, 5 NRC 503, 540 (1977).

In Public Service Co. of New Hamoshire (Seabrook Station,
Units 1 & 2), CLI-77-8, 5 NRC 503 (1977), the Commission set
forth standards for determining whether, in connection with
conducting a second cost-benefit analysis to consider

p alternate sites, the Licensing Board should account for
g nontransferable investments made at the previously approved
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site. Where the earlier environmental analysis of the
proposed site had been soundly made, the projected costs of
construction at the alternate site should take into account
nontransferable investments in the proposed site. Where the
earlier analysis lacked integrit;, prior expenditures in the
proposed site should be disregarG L . Seabrook, supra, 5 NRC
at 533-536.

Population is one -- but only one -- factor to be considered
in evaluating alternative sites. All other things being
equal, it is better to place a plant farther from population
concentrations. The population factor alone, however, usually
cannot justify dismissing alternative sites which meet the
Commission's regulations. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 510
(1978).

In alternative site considerations, the presence of an
existing reactor at a particular site where the proposed
reactor might be built is significant, but not dispositive.
Rochester Gas and Electric Corooration (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394-395
(1978).

In assessing the environmental harm associated with land
clearance necessary to build a nuclear facility, one must
look at what is being removed -- not just how many acres are
involved. Sle_rling, supra, 8 NRC at 395.

In considering the economic costs of building a facility at an
alternative site, the costs of replacement power which might
be required by reason of the substitution at a late date of an
alternate site for the proposed site may be considered.
Rochester Gas and Electric Corooration (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394 (1978).
However, where no alternative site is "obviously superior"
from an environmental standpoint, there is no need to consider
this " delay cost" factor. Public Service Company of New

Hampshire (Seabrook Station, linits 1 and 2), CLI-77-8, 5 NRC
503, 533-536 (1977); Sterlina, suora, 8 NRC at 398. Indeed,
unless an alternative site is shown to be environmentally
superior, comparisons of economic costs are irrelevant.
Sterlina, suora, 8 NRC at 395, n.25.

6.15.5 Need for facility

Pursuant to NEPA, the NRC must make a finding i.s to the need
for the facility or need for power in determining whether
construction of the facility should be authorized. "Need-for-
power" is a shorthand expression for the " benefit" side of the
cost-benefit balance NEPA mandates. A nuclear plant's
principal " benefit" is the electric power it generates.
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( Hence, absent some '"need-for-power," justification for
building a facility is problematical. Public Service Company
of New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422, 6
NRC 33, 90 (1977). For a further discussion of "need for
facility," at Section 3,7.3.2.

NEPA does not foreclose reliance, in resolution of "need-of-
power" issues, on the judgment of local regulatory bodies
that are charged with the responsibility to analyze future
electrical demand growth, at least where the forecasts are not
facially defective, are explained on a detailed record, and a ,

principal participant in the local proceeding has been made
available for examination in the NRC proceeding. Carolin.a
Power & Liaht Comoany (Shearon Harris Nuclear Power Plant,
Units 1-4), ALAB-490, 8 NRC 234, 241 (1978).

The general rule applicable to cases involving differences or
changes in demand forecasts is not whether the utility will
need additional generating capacity but when. C_ommonwealth
Edison Comoany (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30, 12 NRC 683, 691 (1980).

The standard for judging the "need-for-power" is whether a
forecast of demand is reasonable.and additional or replacement
generating capacity is needed to meet that demand. Carolina
Power & Liaht Comoany (Shearon Harris Nuclear Power Plant,

'

Units 1-4), ALAB-490, 8 NRC 234, 237 (1978).

For purposes of NEPA, need-for-power and alternative energy
source issues are not to be considered in operating license
proceedings for nuclear power plants. Dairvland Power
Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16
NRC 512,.527-528 (1982);- Carolina Power and liaht Co.-and,

North Carolina Eastern Municipal Power Aaency (Shearon Harris
: Nuclear Power Plant), ALAB-837--- 23 NRC 525, 544-546 (1986).,

In general, the NRC's environmental evaluation in an operating
. license proceedir.g will not consider need for power, alterna-
tive energy sources,.or alternative sites. 10 CFR 55 51.95
51.106.

,

-6.15.6 Cost-Benefit Analysis Under NEPA

The-NEPA cost-benefit analysis considers the costs and
benefits to society as a whole. Rather than isolate the
costs or benefits to a particular group, overall benefits are

i weighed against overall costs. Detroit Edison Company (Enrico
Fermi Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 391
(1978).-

A cost-benefit analysis should include the coulderation and
balancing of qualitative as well as quantitative impacts.
Those factors which cannot reasonably be quantified should be
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considered in qualitative terms. Kerr-McGee Chemical Corp _,.
(West Chicago Rare Earths Facility), LBP-84-42, 20 NRC 1296,
1329-1330 (1984), citina, Statement of Considerations for 10
CFR Part 51, 49 Fed. Rea. 9363 (March 12, 1984).

In weighing the costs and benefits of a facility, adjudicatory
boards must consider the time and resources tliat have already
been invested if the facility has been partially completed.
Money and time already spent are irrelevant only where the
NEPA comparison is between completing the proposed facility
on the one hand and abandoning that facility on tha other.
Vermont Yankee Nuclear Power Cor.p2 (Vermont Yarkee Nuclear
Power Station), ALAB-392, 5 NRC 759 (1977). In comparing the
costs of completion of a facility at the proposed site to the
costs of building the facility at an alternate site, the
Commission may consider the fact that costs have already been
incurred at the proposed site. New England Coalition on

Nuclear Pollution v. NRC, 582 F.2d 87, 95-96 (1st Cir. 1978).

Valess a proposed nuclear unit has environmental disadvantages
when compared to alternatives, differences in financial cost
are of little concern. Public Service Company of Oklahoma

(Black Fox Station, Units 1 & 2), LBP-78-26, 8 NRC 102,161
(1978); Arizona Publit Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-82-Il7A, 15 NRC
1964, 1993 (1982), citina, Consumers Power Co, (Midland Plant,
Units 1 and 2), ALAB-458, 7 NRC 155, 162 (1978). Only after
an environmentally superior alternative has been dentified do

| economic considerations become relevant. Dairvland Power
| Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16

NRC 512, 527 (1982).

A reasonably foreseeable, nonspeculative, substantial re-
duction in benefits should trigger the need, under NEPA, to
reevaluate the cost-benefit balance of a proposed action

( before further irreversible environmental costs are incurred.
! Long Island Lightina Co. (Shoreham Nuclear Power Station, Unit
| i), LBP-83-57, 18 NRC 445, 630-31 (1983).

The NRC considers need-for-power and alternative energy
sources (e.o., a coal plant) as part of its NEPA cost-
benefit analysis at the construction permit stage for a
nuclear power reactor. Carolina Power and Licht Co. and
North Carolina Eastern Municipal Power Acency (Shearon Harris
Nuclear Power Plant, Units 1 and 2), LBP-83-27A, 17 NRC 971,
972 (1983). See Niagara Mohawk Power Corp. (Nine Mile Point
Nuclear Station, Unit 2), 1 NRC 347, 352-72 (1975); Public.

I Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), CLI-77-8, 5 NRC 503, 522 (1977). In the operating license
environmental analysis, however, need-for-power and alterna-
tive energy sources are not considered and contentions which
directly implicate need-for-power projections and comparisons
to coal are barred Dy the regulations; correlatively, such
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comparative cost savings may not be counted as a benefit in
the Staff's NEPA cost-benefit analysis. Shearon Harris,
supra, 17 NRC at 974.

Even if the cost-benefit balance for a plant is favorable,
measures may be ordered to minimize particular impacts. Such
measures'may be ordered without awaiting the ultimate outcome
af the cost-benefit balance. Philadelphia Electric Co.

(Limerick Ganerating Station, Units 1 and 2), LBP-83-ll, 17
.NRC 413, 419 (1983).

While the balancing of costs and benefits of a project is
usually done in the context of an environmental impact
statement prepared because the project will have significant
environmental impacts, at least one court has implied that a
cost-benefit analysis may be necessary for certain Federal
actions which, of themselves, do not have a significant
environmental impact. Specifically, the court opined that an
operating license amendment derating reactor power signifi-
cantly could upset the original cost-benefit balance and,
therefore, require that the cost-benefit balance for the
facility be reevaluated. Union of Concerned Scientists v.
AEC, 499 F.2d 1069, 1084-85 (D.C. Cir. 1974).

-Sunk costs are as a matter of law not appropriately consideredO in an operating -license cost-benefit balance. Consumers Power
Co -(Midland Plant, Units 1 and 2), LBP-82-63,16 NRC 571,m
586-87 (1982), citina, Public Service Co. of New Hamoshire

-

(Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC 503, 534
(1977); Consumers Power Co. (Midland Plant, Units 1 and 2),

-LBP-82-95, 16 NRC 1401, 1404-1405 (1982).

An adequate final environmental impact statement for a
nuclear facility necessarily includes the lesser impacts
attendant to low power testing of the facility and removes the
need for a separate focusing on questions such as the costs.

and benefits of low power testing. Pacific Gas and Electric
Co. (Olablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 795 (1983), review denied,'CLI-83-32, 18 NRC
1309 (1983).

6.15.6.1 Consideration of Specific Costs Under NEPA

When water quality decisions have been made by the EPA
pursuant to the Federal' Water Pollution Control Act Amend-'

ments of 1972.and these decisians are raised in NRC licens-
ing-proceedings, the NRC is bound to take EPA's considered
decisions at face value and simply to factor them into the
NEPA cost-benefit analysis. Carolina Power & Liaht Co. (H.B.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

( :The environmental and economic costs of decommissioning
necessarily comprise a portion of the cost-benefit analysis
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which the Commission must make. Pennsylvania Power & Light

[ompany (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-79-6, 9 NRC 291, 313 (1979).

Alternative methods of decommissioning do not have to be
discussed. All that need be shown is that the estimated
costs de not tip the balance against the plant and that there
is reasonable assurance that an applicant can pay for them.
Susquehanna, supra, 9 NRC at 314.

6.15.6.1.1 Cost of Withdrawing Farmland from Production

(SEE 3.7 1.5.1)

6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment
and Taxes from Proposed Facilit.

Increased employment and tax revenue cannot be included on the
benefit side in striking the ultimate NEPA cost-benefit
balance for a particular plant. But the presence of such
factors can certainly be token into account in weighing the
potential extent of t'. socioeconomic impact which the plant
might have upon local communities. Public Service Company of

New Hampshire (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 509 n.58 (1978).

6.15.7 Consideration of Class 9 Accidents in an Environmental Impact
Statement

The ECCS Final Acceptance Criteria as set forth in 10 CFR
S 50.46 and Appendix K to 10 CFR Part 50 assume that ECCS
will operate during an accident. On the other hand, Class
9 accidents postulate the failure of the ECCS. Thus, on
its face, consideration of Class 9 accidents would appear
to be a challenge to the Commission's regulations. However,
the Commission has squarely held that the regulations do
not preclude the use of inconsistent assumptions about ECCS
failure for other purposes. Thus, the prohibition of
challenges to the regulations in adjudicatory proceedings
does not preclude the consideration of Class 9 accidents
and a failure of ECCS related thereto in environmental
impact statements and proceedings thereon. Offshore Power
Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
221 (1978).

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Offshore Power Systems (Floating
Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).
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In proceedings instituted prior to June, 1980, serious (Class
9) accidents need be considered only upon a showing of
"special circumstances." D_airvland Power Cooperative (La
Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 529
(1982); 45 fed. Rea. 40101 (June 13, 1980). The subsequent
Commissi m requirement that NEPA analysis include considera-
tion of Class 9 accidents (45 Fed. Rea. 40101) cannot be
equated with a health and saf> ty requirement. Public Servics
Co. of New Hampshire (Seabrook Station, Units 1 & 2), LBP-82-
106, 16 NRC 1649, 1664 (1982). The fact that a nuclear power
plant is located near an earthquake fault and in an area of
known seismic activity does not constitute a special circum-
stance. Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819, 826-828
(1984), affirmina in part (full power license for Unit 1),
LBP-82-70, 16 NRC 756 (1982). See also Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, 795-796 (1983).

Absent new and significant safety information, Licensing
Boards may not act on proposals concerning Class 9 accidents
in operating rcactors. Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC
849, 870 (1986), citina, 50 Fed. Rea. 32,144, 32,144-45
(August 8, 1985). Licensing Boards may not admit contentions
which seek safety measures to mitigate or control the
consepances of Class 9 accidents in operating reactors.
V3rmont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
h er Station), LBP-87-17, 25 NRC 838, 846-47 (1987), aff'd in
o at and rev'd in part, ALAB-869, 26 NRC 13, 30-31 (1987),
reconsid. denied, ALAB-876, 26 NRC 277 (1987); Vermont Yankee ,

Nuclear Power Corp. (Vermont Yankee Nuclear Power-Station),
LBP-88-26, 28 NRC 440, 443-45, 446 (1988), reconsidered, LBP-4

89-6, 29 NRC 127, 132-35 (1989),_rev'd, ALAB-919, 30 NRC 29,
45-47 (1989), vacated if part and remanded, CL1-90-4, 31 NRC
333 (1990), reouest for clarification, ALAB-938, 32 NRC 1544

(1990), clarified, CLI-90-7, 32 NRC 129 (199')). See also
Public Service lo. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-89-3, 29 NRC 51, 54 (1989), aff'd on other
arouncts, ALAB-915, 29 NRC 427 (1989) . However, pursuant to
their NEPA responsibilities, Licensing Boards may consider the
risks of such accidents. - Vermont Yankee, supra, 25 NRC at

| 854-55, aff'd in part and rev'd in part, ALAB-8F9, 26 NRC 13,
| 31 n.28 (1987), reconsid. denied, ALAB-876, 26 hRC 277, 285
| (1987). Sig Vermont Yankee Nuclear Power Corp. ('lermont
| Yankee Nuclear-Power Station), LBP-89-6, 29 NRC 127, 132-35

(1989), citing, Sierra Club v. NRC, 862 F.2d 222 (9th Cir.il

1988) and the NRC Severe Accident Policy Statement, 50 EssL _
Rea 32138 (Aug. P, 1985), rev'd, ALAB-919, 30 NRC 29 (198S),
vacated in oart and remanded, CLI-90-4, 31 NRC 333 (1990),

\

APRIL 1992 GENERAL MATTERS 69

- - . - - . - - - -. . . - ._ -- -_ --



- -- . - .-. . ,

recuest for clarification, ALAB-938, 32 NRC 154 (1990),
clarifi.e_d, CLI-90-7, 32 NRC 129 (1990).

In Diablo Canyon and Vermont Yankee, suora, the licensees
applied for license amendments which would permit the i

expansion of each facility's spent fuel pool storage capacity.
The intervenors submitted contentions, based on Fypothetical
accident scenarios, and requested the preparation of environ-

|

mental impact statements. The Appeal Board rejected the
contentions after determining that the hypothetical accident
scenarios were based on remote and speculative events, and
thus were Class 9 or beyond design-basis accidents which could
not provide a proper basis for admission of the contentions.
The Appeal Board has made it clear that: (1) NEPA does not
require the preparation of an environmental impact statement
on the basis of an assertion of a hypothetical accident that
is a Class 9 or beyond design-b N s accident, citina, San Luis
00isoo Mothers for ?eace v. RC, 751 F.2d 1287 (D.C. Cir.

,

1984), aff'd on ren'a en banc, 789 f.2d 26 (1986), cert. :
'

denied, 479 U.S. 923 (1986); and (2) the NEPA Policy State-
ment, 45 Fed. Req. 40101 (June 13, 1980), which describes the
circumstances under which the Commission will consider, as a
matter of discretion, the environmental impacts of beyond
design-basis accidents, does not apply to license amendment
proceedings. Leg Vermont Yankee, suora, 26 NRC at 283-85;e '

Pacific Gas and Eiectric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-877, 26 NRC 287, 293-94 (1987);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 458-460 (1987),
affirmina, LBP-87-24, 26 NRC 159 (1987), remanded on other
grounds, Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), LBP-88-26, 28 NRC 4 W, 443-45, A46 (1988),
reconsidered, LBP-89-6, 29 NRC 127, U2-35 (1989), rev'd,
ALAB-919, 30 NRC 29, 47-51 (1989), vacated in Dart and
remanded, CLI-90-4, 31 NRC 333 (1990), reouest for clarifica-
tion, ALAB-938, 32 NRC 154 (1990), clarified, CLI-90-7, 32 NRC
129 (1990). See also Florida Power and Light Co. (St. Lucie
Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC 452, 458-59
(1988), aff'd on other , rounds, ALAB-893, 27 NRC 627 (1988).

6.15.8 Power of NRC Under NEPA

The Licens ing Board is et obliged under NEPA to consider all
issues which are currently the subject of litigation in other
forums and which may some day have an impact on the amount of
effluent available. Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), LBP-82-45, 15
NRC 1527, 1528, 1530 (1982).

The Commission is not required by NEPA to hold formal hearings
on site preparation activities because NEPA did not alter the
scope of the Commission's jurisdiction under the Atomic Energy
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OP Act. United States Deoartment of Enerav. Pro.iect Manaaemenf
Corporation. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), CLI-82-23, 16 NRC 412, 421 (1982), citina,
Gaae v. United States Atgmic Enerav Commission, 479 F.2d 1214,
1220 n.19 (D.C. Cir. 1972); 39 Fed. Rea. 14506, 14507 (April
24, 1979).

The National Environmental Policy Act (NEPA) requires that the
Commission prepare an environmental impact statement only for
major actions significantly affecting the environment.
Clinch River, suora, 16 NRC at 424.

A Federal agency may consider separately under NEPA the
different segments of a proposed Federal action under certain
circumstances. Where approval of the segment under considera-
tion will not result in any irreversible or irretrievable
conmitments to remaining segments of the proposed action, the
agency may address the activities of that segment separately. -

U_nited States Department of Enerav. Proiect Manaaement
Corooration. Tennessee Vallev Authority (Clinch River Breeder
Reactor Plant), CLI 82-23, 16 NRC 412, 424 (1982).

An agency will consider-the following factors to determine if
it should confine its environmental analysis under NEPA to the
portion of the plan for which approval is being sought: (1)o) whether the proposed portion has substantial independent(

V utility; (2) whether approval of the proposed portion either
forecloses the agency from later withholding approval of
subsequent portions o_f-the overall plan or forecloses-

alternatives to subsequent portions of the plan; and (3) if
the proposed portion is part of a larger plan, whether that
plaa has become sufficiently definite such that there is high
probability that the entire plan will be carried out in the
near future. Commonwealth Edison Co. (Braidwood Nuclear Power
Station, Units 1 and 2), LBP-85-43, 22 NRC 805, 810 (1985),
citina, Swain v. Brineaar,~542 F.2d 364, 369 (7th Cir. 1976)
(en banc). Applying these criteria, the Board determined that
it was not required to assess the environmental impacts of
possible future construction-and operation of transmission
lines pursuant to an overall grid system long-range plan when
considering a presently proposed part of the transmission
system (operation of the Braidwood nuclear racility). Braid-
wood, suora, 22 NRC at 810-12.

The NRC Staff may, if it desires, per arm a more completec

review than the minimum legally n. quired. Philadelphia

Electric Co. (Limerick Generating Station, Units 1 and 2),
LBP-82-72, 16 NRC 968, 972 (1982).

Compliance with the National Historic Preservation Act does
not- preclude the reed to comply with NEPA with regard to

( impacts on historic and cultural aspects of the environment.'

Therefore, noise impacts on proposed historic districts must'

APRIL 1992 GENERAL MATTERS 71

- - * _ . . - - - _ in-
r y



|

I
i

be evaluated and, if necessary, mitigation measures under-
taken. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), LDP-83-ll, 17 NRC 413, 435 (1983).

|

6.15.8.1 Powers in General

Commensurate with the Commission's obligation to comply
with NEPA in licensing nuclear facilities is an implicit
power to impose permit and license conditions indicated
by the NEPA analysis.

The Commission may prescribe such regulations, orders and
conditions as it deems necessary under any activity authorized
pursuant to the Atomic Energy Act of 1954, as amended, and i
NEPA requires the Commission to exercise comparable regulatory j
authority in the environmental area. Wisconsin Electric Power i
Co. (Point Beach, Unit 2), ALAB-82, 5 AEC 350, 352 (1972). |

4

Where necessary to assure that NEPA is complied with and its !
policies protected, Licensing Boards can and must ignore '

stipulations among the parties to that effect. Consolidated
Edison Co. of N.Y.. Inc. (IMian Point Nuclear Generating
Station, Unit 3), CLI-75-14, 2 NRC 835 (1975). Beyond this,
Licensing Boards have independent responsibilities to enforce
NEPA and may raise environmental issues sua sponte. Tennessea
Valley Authority (Hartsville Nuclear Power Plant, Units lA,
2A, IB & 28), ALAB-380, 5 NRC 572 (1977).

In Consolidated EAison Co. of N.Y.. Inc. (Indian Point
Station, Unit 2), ALAB-399, 5 NRC 1156 (1977), the Appeal
Board dealt with the question as to the degree to which NEPA
allows the NRC to preempt State and local regulation with
respect to nuclear facilities. Therein, the Appeal Board held
that the Federal doctrine of preemption invalidates local
zoning decisions that substantially obstruct or delay the
effectuation of an NRC license condition imposed by the
Commission pursuant to NEPA. Id. at 1169-1170.

The Appeal Board stated:
...NEPA gave this Commission both the power and the duty
to interpret and administer with the Atomic Energy Act
and its own regulations in accordance with the policies
of NEPA. Among the policies of NEPA are to ' fulfill the
responsibilities of each generation as trustee of the
environment for succeeding generations,' to ' attain the
widest range of beneficial uses of the environment
without degradation...,' and to ' enhance the quality of
renewable resources. . .. ' . . . State or local regulation is
preempted where it ' produces a result inconsistent with
the objective of the Federal statute,' where it 'frus-
trates the full effectiveness of Federal law,' or where
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O it ' stands as an obstacle.to the accomplishment and
execution of the full purposes and objectives of
Congress.' ...(footnotes omitted). 5 NRC 1169.

However, the Appeal Board also indicated that, where a
question is presented as to whether State or local regula-
tions relating to alteration of a nuclear power plant are
preempted under NEPA, the NRC should refrain from ruling,

on that question until regulatory action has been taken
by the State or local agency involved. Id at 1170. To
the same effect in this regard is Consolidated Edison Co. of
N.Y.. Inc. (Indian Point-Station,-Unit 2), ALAB-453, 7 NRC 31,
35 (1978), where the Appeal Board reiterated that Federal tri-
bunals should refrain from ruling on questions of Federal pre-
emption of State law where a State statute has not yet been
definitively interpreted by the State courts or where an
actual conflict between Federal and State authority has not
ripened.

A State or political subdivision thereof may not substantially
obstruct:or delay conditions imposed upon a plant's operating
license by the NRC pursuant to its NEPA responsibilities, as
such actions would be preempted by Federal law. However, a
State may refuse to authorize construction of a nuclear power
plant on environmental or other grounds and may prevent or
halt operation of an already built plant for some valid reason
under State law. Consolidated Edison Co. of New York. Inc.
(Indian Point Station. Unit 2), ALAB-453, 7 NRC 31, 34-35
(1978).

When another agency has yet to resolve a major issue per-
taining to a particular nuclear facility, NRC may allow
construction to continue at that facility only if NRC's NEPA
analysis encompcsses all likely outcomes of the other agency's
review. Public Service Company of New Hampshire (Seabrook
Station, Units 1 & 2), CLI-78-14, 7 NRC 952, 957 (1978).

A Licensing Board may rule on the adequacy of the FES once it
- is introduced into evidence and may modify it if necessary.

-

A Licensing Board's authority to issue directions to the NRC
Staff regarding the performance of.its independent responsi-
bilities to prepare a draft environmental statement is
limited. Pennsylvania Power and Liaht Co. (Susquehanna Steam
Electric Station, Units-1 and 2), LBP-80-18, 11 NRC 906, 909
(1980).

Neither NEPA nor the Atomic Energy Act applies to activities.

occurring in foreign countries and subject to their sovereign
control. Philadelohia Electric Co. (Peach Bottom Atomic Power
Station,| Units 2and3),ALAB-562,10NRC437,445-46(1979).
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6.15.8.2 Transmission Line Routing

Consistent with its interpretation of the Commission's
NEPA authority (1gg Wisconsin Elg.ctric Power Co. (Point Beach,
Unit 2), ALAB-82, 5 AEC 350 (1972)), the Appeal Board has
held that the NRC has the authority under NEPA to impose
conditions (i.e., require particular routes) on transmission
lines, at least to the extent that the lines are directly
attributable to the proposed nuclear facility. Optroit Edison
Co. (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8 AEC
936, 939 (1974). In addition, the Commission has legal
authority to review the offsite environmental impacts of
transmission lines and to order changes in transmission routes
selected by an applicant. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 83
(1977).

6.15.8.3 Pre-LWA Activities /Offsite Activities

NEPA and the Commission's implementing regulations proscribe
environmentally significant construction activities associated
with a nuclear plant, including activities beyond the site
boundary, without prier Commission approval. JLansas Gas &
Electric Co. (Wolf Creek Nuclear Generating Station, Unit 1),
CLI-77-1, 5 NRC 1 (1977). A " site," in the context of the
Commission's NEPA responsibilities, includes land where the
propnsed plant is to be located and its necessary accouter-
ments, including transmission lines and access ways. Id.
10 CFR S 50.10(c), which broadly prohibits any substantial
action which would affect the environment of the site prior
to Commission approval, can clearly be interpreted to bar, for
example, road and railway construction leading to the site, at
least where substantial clearing and grading is involved. Id.
In those situations where the Commission does approve offsite
activities (e.a., through an LWA or a CP), conditions may be
imposed to minimize adverse impacts. L

6.15.8.4 Relationship to EPA with Regard to Cooling Systems
|

[ The NRC may accept and use without independent inquir; EPA's
| determination of the magnitude of the marine environmental
l impacts from a cooling system in striking an overall cost-

benefit balance for the facility. Public Service Company of
,

New Hampshire (Seabrook Station, Units 1 & 2), CLI-78-1, 7 NRC'

| 1, 23, 24 (1978). For a discussion of the statutory framework
; governing the relationship between NRC and EPA in this area,
i see Seabrook, supra, 7 NRC at 23-26. Briefly, that relation-

ship in the present setting may be described thusly: EPA
determines what cooling system a nuclear power facility may
use and NRC factors the impacts resulting from use of that
system into the NEPA cost-benefit analysis. Id. 7 NRC at 26.

|

!

|
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9 6.15.8.5O The NRC's acceptance and use, without independent inquiry, of
EPA's determination as to the aquatic impacts of the Seabrook
Station (itte Public Service Company of New Hampshire (Seabrook
Station, Units 1 & 2), CLI-78-1, 7 NRC 1, 23, 24 (1978)) was
upheld in New Enoland Coalition on Nuclear Pollution v. NRC,
582 F.2d 87, 98 (1st Cir. 1978).

The Commission may rely on final decisions of the Environ-
mental Protection Agency prior to completion of judicial
review of such decisions. Public Service Company of New

fiampshirc (Seabrook Station, Units 1 & 2), CLI-78-17, 8 NRC
179, 180 (1978).

Although an adverse environmental impact on water quality
resulting from a cooling system discharge is an important
input in the NEPA cost-benefit balance, a Licensing Board
cannot require alteration of a facility's cooling system if
that system has been approved by EPA. Carolina Power & Licht
Co. (H. B. Robinson, Unit 2), LBP-78-22, 7 NRC 1052, 1063-64
(1978).

NRC need-not relitigate issue of environmental impacts caused
by a particular cooling system when it is bound to accept that
cooling system authorized by EPA. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), LBP-82-72, 16
NRC 968, 970 (1982), citina, Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC
1, 24 (1978).

6.15.8.5 NRC Power Under NEPA With Regard to the FWPCA

The spread of the federal .xponsibility for water quality
standards and pollution control among various licensing
agencies, which resulted from the reading given NEPA by the
Calvert Cliffs court, has been curtailed. That responsibility
has. shifted to EPA as its exclusive province. Section

' Sil(c)(2) of the FWPCA does not change a licensing agency's
obligation to weigh degradation of water quality in its NEPA
cost-benefit balance, but- the substantive regulation of water
pollution is in EPA's hands. Tennessee Valley Authority

(Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515, 8 NRC
702, 712-13 (1978).

Section 511(c)(2) of the FWPCA requires that the Commission
and the Appeal Board accept EPA's determinations on effluent
limitations. Philadelphia Electric Co. (Peach Bottom Atomic
Power Station, Unit 3), ALAB-532, 9 NRC 279, 282 (1979).

Section 511(c)(2) of the Clean Water Act does not preclude NRC
from considering noise impacts of the cooling water system on
the surrounding environment. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), LBP-83-ll, 17
NRC 413, 419 (1983).'
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When water quality decisions have been made by the EPA
pursuant to the Federal Water Pollution Control Act Amend-
ments of 1972 and these decisions are raised in NRC licens-
ira proceedings, the NRC is bound to take EPA's considered
decisions at face value and simply to factor them into the
NEPA cost-benefit analysis. Carolina Power & Licht Co. (H.B.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

6.15.9 Spent fuel Pool Proceedings

A Licensing Board is not required to consider in a spent
fuel pool expansion case the environmental effects of all
other spent fuel pool capacity expansions. Because pending or
past licensing actions affecting the capacity sf other spent
fuel pools could neither enlarge the magnitude nor alter the
nature of the environmental effects directly attributable to
the expansion in question, there is no occasion te take into
account any such pending or past actions in determining the
expansion application at bar. Portland General Electric Co.
(Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 267-68 (1979) .

The attempt, in a licensing proceeding for an individual pool
capacity expansion, to challenge the absence of an acceptable
generic long-term resolution of the waste management question
was precluded in Northern States Power Comoany (Prairie Island
Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7 NRC 41
(1978), remanded sub nom. Minnesota v. Nuclear Requlatory
Commission, 602 F.2d 412 (D.C. Cir. 1979), restating the
Commission's policy that for the purposes of licensing
actions, the availability of offsite spent fuel repositories
in the relatively near term should be presumed. Tro.i an ,
suora. See also Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838, 853-54
(1987) (Licensing Board rejected a contention which sought to
examine the possibilities or effects of long-term or openended
storage), aff'd in oart and rev'd in part, ALAB-869, 26 NRC 13
(1987), reconsid. denied, ALAB-876, 26 NRC 277 (1987).

The Licensing Board need not consider alternatives to pool
capacity expansion in a proposed expansion proceeding, where
the environmental effects of the proposed action are negli-
gible. The NEPA mandate that alternatives to the proposed
licensirig action be explored and evaluated does not come into
play where the proposed action will neither (1) entail more
than negligible enviror. mental impacts nor (2) involve the
commitment of available resources respecting which there are
unresolved conflicts. Tro_ian, suora, 9 NRC at 265-266; Public
Service Electric and Gas Co. (Salem Nuclear Generatiag
Station, Unit 1), ALAB-650, 14 NRC 43 (1981). See Florida
Power and Licht Co. (St. Lucie Nuclear Power Plant, Unit 1),
LBP-88-10A, 27 NRC 452, 459 (1988), aff'd on other arounds,
ALAB-893, 27 NRC 627 (1988).
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b In a license amendment proceeding to expand a spent fuel
pool, the environmental review for such amendment need not
consider the effects of continued plant operation where the
environmental status ouo will remain unchanged. Consume _t1
Power Co. (Big Rock Point Nuclear Plant), ALAB-636,13 NRC
312, 326 (1981), citina, Committee for Auto Responsibility v.
Solomon, 603 F.2d 992 (D.C. Cir. 1979), cert. denied, 445
U.S. 915 (1980).

6.16 NRC Staff

6.16.1 Staff Role in Licensing Proceedings

The NRC Staff generally has the final word in all safety
matters, not placed into controversy by parties, at the
operating license stage. Southern California Edison Co.

-

(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
680, 16 NRC 127, 143 (1982), citina, South Carolina Electric
and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-
663, 14 NRC 1140, 1156 n.31 (1981).

The NRC Staff has a continuing responsibility to assure that
all regulatory requirements are met by an applicant and
continue to be met throughout the operating life of a nuclear
power plant. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-680, 16 NRC
127, 143, 143 n.23 (1982).

The NRC Staff has the primary responsibility for reviewing all
safety and environmental issues prior to the award of any op-
erating license. Houston Lichtina and Power Co. (South Texas
Project, Units 1 and 2), L8P-82-91, 16 NRC 1364, 1369 (1982).

An operating license may not be issued until the NRC makes the>

findings specified in 10 CFR s 50.57. It is the Staff's duty
to ensure the existence of an adequate basis for each of that
section's determinations. Commonwealth Edison Co. (Byron
Nuclear Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400,
1420 n.36 (1982), citina, South Carolina Electric and Gas Co,
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC
881, 895-896 (1981).

The fact that an application for an operating license is
: uncontested does not mean that an operating-license auto-
matically issues. An operating license may not issue unless
and until the NRC Staff makes'the findings specified in 10 CFR
S-50.57, including the ultimate finding that such issuance
will not be inimical to the health and safety of the public.
Washinaton Public Power Supply System (WPPSS Nuclear Project
2), ALAB-722, 17 NRC 546, 553 n.8 (1983), citina, South

O Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981). The
same procedure applies under 10 CFR 5& 70.23, 70.31 in the
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5 6.16.1

case of an application for a materials license. Philadelohia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-778, 20 NRC 42, 48 (1984).

In a contested operating license proceeding, a Licensing
Board may authorize the Director of Nuclear Reactor Regu-
lation to issue a license for fuel loading and precriti-
cality testing in order to avoid delaying these activities
pending a decision on the issuance of a full power license.
If the Board determines that any of the admitted contentions
is relevant to fuel loading and precriticality testing, the
Board must resolve the contention and make the related
findings pursuant to 10 CFR $ 50.57(a) for the issuance of a
license. The Director is still responsible for making the
other 5 50.57(a) findings. If there are no relevant conten-
tions, the Board may authorize the Director to make all the
5 50.57(a) findings. Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-86-31, 24 NRC 451,
453-54 (1986), citina, 10 CFR 9 50.57(c). Ble Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-
86-34, 24 NRC 549, 553, 555-56 (1986), aff'd, ALAB-854, 24 NRC
783, 790 (1986) (a Licensing Board is required to make find-
ings concerning the adequacy of onsite emergency prepared-
ness, pursuant to 10 CFR s 50.47(d), only as to matters which
are in controversy); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-892, 27 NRC 485, 490-
93 (1988) (to authorize low-power operation pursuant to 10 CFR
6 50.57(c), a board need only resolve those matters in
controversy involving low-power, as opposed to full power,
operation); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-88-20, 28 NRC 161, 166-67 (1988),
aff'd, ALAB-904, 28 NRC 509, 511 (1988).

A Licensing Board (OL-3) presiding in the Shoreham operating
license proceeding, having dismissed the government inter-
venors from the proceeding, found that the applicant's motion
for 25% power operation was unopposed. Pursuant to 10 CFR
@ 50.57(c), the Board authorized th9 Director of Nuclear
Reactor Regulation to make the required fir. dings under 10 CFR

50.57(a) and to issue a 25% power license. Lona Island
liohtina Co, (Shoreham Nuclear Power Station, Unit )), LBP-88-
30, 28 NRC 644, 648-49 (1988). The Appeal Board fcund that
the Licensing Board's decision did not give dea regard to the
rights of the government intervenors. Although the government
intervenors had been dismissed by the Shoreham OL-3 Licensing
Board, they still retained full party status before the
Shoreham OL-5 Licensing Board. The Appeal Board believed that
10 CFR s 50.57(c) gave the government intervenors the
opportunity to be heard on the 25% power request to the extent
that any of its contentions which might be admitted by the
Shoreham OL-5 Board were relevant. The Appeal Board certified
the case to the Commission on tha basis of a novel question of
procedure, 10 CFR S 2.785(d), involving the interpretation and

APRIL 1992 GENERAL MATTERS 78

|
.



W
- . _ _ _

(3

d)^ s3);3

$ / [9IMAGE EVALUATION\9 g
TEST TARGET (MT-3)

v

N\#/ h

+$$ g;th,y;p
;

W *

9

" 2s

l.O
sa

: ,,

l.i M-=

-- |k@|im
l.8

I.25 1i4& $$,

4 ---- 150mm >

1 6" >

4#%
49,g'>p%;- -

f 4,4%4_g a nv .
,

~, .
"-._ $

-~



y 4
s

f' ?t

3 5 6.16.1
u| p
g(j application of.10 CFR S 50.57(c). Lona Island Liahtina Co.
p '~ (Shoreham Nuclear Power Station, Unit 1), ALAB-908, 28 NRC

626, 633-35 (1988).

The NRC-Staff may not deny an applicatioa without giving the
'

reasons for_the denial, and indicating how the application'e
failed to comply with st2tutory and regulatory requirements.
Kerr-McGee Chemi. 1 Coro. (West Chicago Rare Earths facility), "

;

'LBP-85-3, 21 NRC 244, 250 (1985), citino, SEC v. Chenery
-[p m , 318 U.S. 80, 94 (1943), Commonwealth Edison Co2 (Byron

i Nuclear Power Station, Units 1 and 2), ALAB-770, 19 NRC 1163,
1- -1168-69 (1984), S U.S.C. 9 555(e), 10 CFR 9 2.103(b).

P
_ In general, the_ Staff does not occupy a favored position at

p hearing. It is, in fact, just ano1her party to the proceed-
ing. Vermont Yankee Nuclear power Coro. (Vermont Yankee

~

-Nuclear. Power Station), AI.AB-138, 6 AEC 520, 532 (1973). The
Staff's views' are in no way binding upon the Board and they

-cannot be-accepted without being subjected to the same
scrutiny as those of other parties. C.gnsolidated Eaison Co.
of-N.Y.. Inc. (Indian Point Nuclear Generating Station, Units
2 & 3), ALAB-304, 3 NRC 1, 6 (1976); Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and

- 3), ALAB-268, 1_NRC 383, 399 (1975). In the same vein, the'
<

Staff must abide by the Commission's regulations just as an
,n[

-

1
_

applicant or intervenor must do. Vermont Yankee Nuclear
Power Coro. (Vermont Yankee Nuclear Power Station), ALAB-194,[ _.s

' '" -7 AEC 431, 435 (1974); Louisiana Power and Liaht_ Co,. (Water-
ford Steam Electric. Station, Unit 3), ALAB-801, 21 NRC 479,
,484_(1985). On the other hand, in certain situations, as

F where the Staff prepares a study 4t the express direction of
the Commission, the Staff is an arm of the Commission and thes

primary instrumentality through which the NRC carries out its
7' . regulatory responsibilities and its submissions are entitled

to greater consideration. Pyhlic Service Co. of New Hamoshire
- -(Seabrook. Station,-Units 1 &-2), CL1-76-17, 4 NRC 451 (1976).

In a construction permit proceeding, the NRC Statf has a
duty to-produce the necessary evidence of the adequacy of
-the 3sview of unresolved generic srfety issues. Pacific Gas
an!J'.ectric Co. (Diablo Canyon Nalear Power Plant, Units 1
aw J.), ALAB-728,_17-NRC 777, 806 (1983), review denied, CLI-,

; 85-32,_18 NRC 1309 (1983).
'

After an order authorizing the issuance of a construction
'C permit has become final agency action, and prior to the com-

mencement_of any adjudicatory proceeding on any operating
license application,- the exclusive regulatory power with

r regard to the facility lies with the Staff. Houston Liahtina
'

'& Power'Co. (South Texas Project, Units 1 & 2), ALAB-381, 5
?N NRC 582 (1977). Under such circumstances an adjudicatory,

M( board has no authority with regard to the facility or the.

Staff's regulation of it. In the same vein, after a full-term,<
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full power operating license has issued and the order author-
izing it has become final agency action, no further jurisdic-

.

tion over the license lies with any adjudicatory board. Port- l

lan_d General Electric Cot (Trojan Nuclear Plant), ALAB-451, 6
NRC 889, 891 n.3 (1977); Duouesne Licht Co. (Beaver Valley
Power Station, Unit 1), ALAB-408, 5 NRC 1383, 1386 (1977);
Detroit Edi ;on Co. (Enrico Fermi Atomic Power Plant, Unit 2),
LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-470, 7 NRC 473 (1978).

Prior to issuing an operating license, the Director of
Nuclear Reactor Regulation must find that Commission regula-
tions, including those implementing NEPA, have been satisfied
and that the activities authorized by the license can be
conducted without endangering the health and safety of the

i
public. Pennsylvania Power and Licht Co, and Allegheny i

Electric Cooperatiye. Inc. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956 n.7 (1982),
citina, 10 CFR 6 50.40(d); 10 CFR 5 50.57; Northern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1 1

and 2), ALA8-455, 7 NRC 41, 44 (1978), remanded on other '

grounds sub nom., Minnesota v. Nuclear Regulatory Commissi,qn,
602 F.2d 412 (D.C. Cir. 1979).

Licensing Boards lack the power to direct the Staff in the
performance of its independent responsibilities and, under the

,

Commission's regulatory scheme, Boards cannot direct the Staff
to suspend review of an application, preparatinn of an
environmental impact statement or work, studies or analyses
being conducted ;r planned as part of the Staff's evaluation
of an application. New Enaland Power Co. (NEP, Units 1 & 2),
LBP-78-9, 7 NRC 271, 278-79 (1978).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and Final Environmental
Statements (DES and FES). The studies and analyses which
result in these reports are made independently by the Staff,
and Licensing Boards have no rule or authority in their
preparation. The Board dc,es not have any supervisory
authority over that part of the application review process
that has been entrusted to the Staff. Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 2 and 3),
LBP-83-36, 18 NRC 45, 48-49 (1983), citina, New England Power
[L (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978). Se_e
0.ffshore Power Systems (floating Nuclear Power Plants), ALAB-
489, 8 NRC 194, 206-07 (1978); Philadelphia Electric Co_,.
(Limerick Generating Station, Units 1 and 2), ALAB-785, 20 NRC
848, 865 n.52 (1984); Louisiana Power and Light Co. (Waterford
Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 56
(1985), citin.g, Carolina Power and Licht Co. (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12, 11 NRC
514, 516-17 (1980).

,
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Although the establishment of a local public document room is
an independent Staff function, the presiding officer in an
informal _ proceeding has_ directed the Staff to establish such a
room in order to comply with the requirements of proposed
regulations which had been made applicable to the proceecing.
However, the pre *Iding officer acknowledged that he lacked the
authority to specify the details of the room's operation. -

Alfted J. Morabito (Senior Operator License for Beaver Valley
Power Station, Unit 1), LBP-88-5, 27 NRC 241, 243-44 & n.1.

(1988).
,

Although the Licensing Boards and the NRC Staff have inde-
pendent responsibilities, they are " partners" in implemen-
tation of the Commission's policy that decisionmaking should
be "both sound and timely," and thus they must coordinate -

their operations in order to achieve this goal . Offshore ;

Power Systems (Floating Nuclear Power Plants), ALA8-489, 8 NRC
194, 203 (1978).

-

In an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is
in issue, not the adequacy of the Staff's review of the
application. An intervenor thus is free to challenge directly
an unresolved generic safety issue by filing a proper
contention but it may not proceed on the basis of allegations
that the Staff has somehow failed in its performance. Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units
l-& 2), ALAB-728, 17 NRC 777, 807 (1983), review denied, CLI-
83-32, 18 NRC 1309 (1983); Louisiana Power,_3nd Licht Co.4

(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC '

5, 55-56 (1985). See Florida Power and Licht Co. (St. Lucie
Nuclear Power Plant, Unit 1), ALAB-921, 30 NRC 177,186
(1989).

.

I Th. general rule that the applicant carries the burden.of
proof in licensing proceedings does not apply with regard to
alternate site considerations. For alternate sites, the

burden of-proof is on the Staff and the applicant's evidence
in this regard cannot substitute for an inadequate analysis by
the Staff. Doston Edison Co, (Pilgrim Nuclear-Generating

; Statien, Unit 2), ALAB-479, 7 NRC 774, 794 (1978).

- The Staff plays-a key role in assessing ar applicant's
qualifications. Carolina Power & Liaht Co. (Shearon Harris

L _ Nuclear Power Plant, Units 1, 2, 3 and 4), ALAB-577,11 NRC
|- 18, 34 (1980), modified, CLI-80-12, 11 NRC 514 (1980).
!-

The Staff is assumed to be fair and capable of judging a
matter on its merits. Nuclear Enqineerina Co.. Inc. (Shef-
field, Illinois Low-Level Radioactivt Waste Disposal Site),
CLI-80-1, 11 NRC 1, 4 (1980). Sgg Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC
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62, 73 (1989), aff'd on other around1, ALAB-918, 29 NRC 473
(1989), r_emandej on ot_her arount, tigiac_husetts v. NRC, 924
F.2d 311 (D.C. Cir. 1991), App _g31 di smi ng_d_almoot, AL AB-946,d

33 NRC 245 (1991).

When conducting its review of the issues, the Staff should
acknowledge differences of opinion among Staff members and
give full consideration to views which differ from the
official Staff position. Such discussion can often contribute
to a more effective treatment and resolution of the issues.
Louisiana Power and Liaht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 580-582 n.6 (1985).

An early appraisal of cn applicant's capability does not
foreclose the Staff from later altering its conclusions.
S1ch an ear'y appraisal would aid the public and the Commis-
sion in seeing whether a hearing is warranted. Caroling Power
& Licht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
and 4), ALAB-577, 11 NRC 18, 33-34 (1980), reconsidered, ALAB-
581, 11 NRC 233 (1980), modified, CLI-80-12, 11 NRC 514
(1980).

6.16.1.1 Staff Demands on Applicant or Licensee

While the Commission, through the Regulatory Staff, has a
continuing duty and responsibility under the Atomic Energy Act
of 1954 to assure that applicants and licensees comply with
the applicable requirements, Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623,
627 (1973), the Staff may not require an applicant to do more
than the regulations require without a hearing. yermont
Yankee Nuclear Power Corp. (Vermont Yankee Power Station),
ALAB-191, 7 AEC 431, 445, 447 n.32 (1974). The Staff cannot
require a general licensee to comply with public health and
safety conditions which are more stringent than the Commis-
sion's regulatory requirements applicable to general licen-
sees. Wranaler Laboratories. Larsen Laboratories. Orion
Chemical Co. . and John P. Larsen, LBP-89-39, 30 NRC 746, 755
(1989), rev'd and remanded, ALAB-951, 33 NRC 505, 516-18
(1991).

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasonable explanation why the differences justify a departure
from past agency practice. Offshore Power Sn.te_ms (floating
Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).

O
APRIL 1992 GENERAL MATTERS 82

_ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _



- . - - - - - - - . - - - --- - .- - -

( f 6.16.1.3
5 6.16.1.2 Staff Witnesses

Except in extraordinary circumstancec, a Licensing Board may <

not compel the Staff to furnish a particular named individual |
to testify - i.e., the Staff may select its own witnesses. 10 j
CFR 6 2.720(h)(2)(i). However, once a certain individual has I

'appeared as a Staff witness, he may be recalled and compelled
to testify further. C_ommonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 391 (1974). A Board may

'require Staff witnesses to update their previous testimony on
a relevant issue in light of new analyses and information
which have been developed on the same subject. Louisiana
Power and Licht Co. (Waterford Steam Electric Station, Unit |

'3), ALAB-786, 20 NRC 1087, 1094-1095 n.13 (1984).
I

The Commission's rules provide that the Executive Director for
Operations generally determines which Staff witnesses shall
present testimony. An adjudicatory board may nevertheless
order other NRC personnel to appear upon a showing of

'exceptional circumstances, such as a case in which a particu-
lar named NRC employee has direct personal knowledge of a
material fact not known to the witnesses made available by the

: Executive Director for Operations. Metropolitan Edison Co.

(Three Mile Island Nuclear Station, Unit 1), ALAB-715, 17 NRC
,

102, 104-05 (1983), citina, 10 CFR S 2.720(h)(2)(i); [develand
Electric Illuminatina Co. (Perry Nuclear Power Plant Units 1

' and 2), ALAB-802, 21 NRC 490, 500-501 (1985) (Mere disagree-
ment among NRC Staff members is not an exceptional circum-
stance); Carolina Power and liaht Co. and North Carolina
Eastern Municipal Power Agency (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 811 (1986), See generally.

.

'Pennsylvania Power and Licht Co. and Alleaheny Electric

Cooperative. Inc. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-613, 12 NRC 317, 323 (1980).

6.16.1.3 Post Hearing Resolution of Outstanding Matters by the Staff

As a general proposition, issues should be dealt with in
the hearings and not left over for later, and possibly
more informal, resolution. The post hearing approach
should be employed sparingly and only in clear cases, for
example, where minor procedural deficiencies are involved.i

Louisiana Power and Licht Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1103 (1983), gitina,
Consolidated-Edison Co. of New York (Indian Point Station,
Unit No. 2), CL1-74-23, 7 AEC 947, 951 n.8, 952 (1974);
accord, Cleveland Electric illuminatino Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-298, 2 NRC 730, 736-37
(1975); Washinoton Public Power Suppl _y System (Hanford
No. 2 Nuclear Power Plant), ALAB-ll3, 6 AEC 251, 252 (1973);
Commonwealth Edison Co. (Byron Nuclear Power Station, Units

| 1 and 2), LBP-84-2, 19 NRC 36, 210 (1984), rev'd on other
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arounds, ALAB-793, 20 NRC 1591, 1627 (1984); Phil adrlphj_a
Electric Co (Limerick Generating Station, Units 1 and 2),
ALAB-836, 23 NRC 479, 494 (1986).

1

On the other hand, with respect to emergency planning, the i
Licensing Board may accept predictive findings and post
hearing verification of the formulation and implementation ;

of emergency plans. ByIqD, lupra,19 NRC at 212, 251-52,
citing, Waterford, suora, 17 NRC at 1103-04; Philadelphja

:

Electric Co. (Limerick Generating Station, Units I and 2), !

ALAB-808, 21 NRC 1595, 1600, 1601 (1985); Ehil adelphia I
Electric Co. (Limerick Generating Station, Units 1 and 2), i

ALAB-836, 23 NRC 479, 494-95 (1986); Public Service Co of New !
Hampshire (Seabrook Station, Units 1 and 2), LBP-89-32, 30 NRC
375, 569, 594 (1989), rev'd in part on other arounds and
remanded, ALAB-937, 32 NRC 135 (1990), aff'd in par _i_and
rev'd in part on other arounds, ALAB-941, 32 NRC 337 (1990), j

and aff'd, ALAB-947, 33 NRC 299, 318, 346, 347, 348-349, 361-
. 362 (1991). ;

!
'

| Completion of the minor details of emergency plans are a
; proper subject for post hearing resolution by the NRC Staff.

Kansas Gas and Electric Co. (Wolf Creek Generating Station,
Unit 1), LBP-84-26, 20 NRC 53, 61-62 (1984), citi_n_g, Water-
fprd, J_ypla, 17 NRC 1076.

A Licensing Board may refer minor matters which in no way
pertain to the basic findings necessary for issuance of a

i license to the Staff for post hearing resolution. Such
referral should be used sparingly, however. Consolidated
[dison Co. of N.Y.. Inc, (Indian Point Station, Unit 2),
CLI-74-23, 7 AEC 947, 951-52 (1974); Public Service Compan_y
of Indiana. Inc. (Marble Hill Nuclear Generating Station,
Units 1 & 2), ALAB-461, 7 NRC 313, 318 (1978); Leng_J sl and

| Liahtino Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-
788, 20 NRC 1102, 1159 (1984). Since delegation of open
matters to the Staff is a practice frowned upon by the
Commission and the Appeal Board, a Licensing Board properly
decided to delay issuing a construction permit until it had

! reviewed a loan guarantee from REA rather than delegating that
responsibility to the Staff for post hearing resolution.
Marble Hill, supra,

A Licensing Board has delegated to the Staff responsibility
for reviewing and approving changes to a licensee's plan for
the design and operation of an on-site waste burial project.

| The Board believed that such a delegation was appropriate
where the Board had developed a full and complete hearing

,

| record, resolved every litigated issue, and reviewed the
project plan which the licensee had developed, at the Board's

| request, to summarize and consolidate its testimony during the

|
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'

hearing concerning the project. Toledo Edison Coi (Davis-
Besse Nuclear Power Station, Unit 1), LBP-07-II, 25 NRC 287,

,

298 (1987).-

The mere pendency of confirmatory Staff analyses regarding
-litigated _ issues does not automatically foreclose Board
resolution of those issues. The question.is whether the ,

Board has adequate information, prior to the completion of
the Staff analyses, on which to base its decision. Lp_na
Island Liahtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-788, 20 NRC 1102, 1171 (1984).

-In order to conduct an expeditious hearing, without having to
wait for the completion of confirmatory tests by a licene.ee ,

and analysis of the test results by the Staff, a Licensing
Board may decide to conduct-a hearing on all mtters ripe for

'
!

adjudication and to grant an intervenor an c< e tunity to
request an additional hearing limited to matt- , within the
scope of-the admitted contentions, which arise subsequent to
the closing of the record. The intervenor must be given
timely access to all pertinent information developed by the'

licensee and the-Staff after the close of the hearing with
respect to_the confirmatory tests. Seneral Public Utilities
Nuclear Coro (Three Mile Island Nuclear Station, Unit 1),m
LBP-86-14,-23 NRC 553, 560-61 (1986), gitina, Commonwealth
Edison Co. (Zion Station', Units 1 and 2) LBP-73-35, 6 AEC
861, 865 (1973), aff'd, ALAB-226, 8 AEC 381, 400 (1974).

,

Although the intervonor will not be required to meet the usual
standards for_ reopening a record, the intervenor must indicate
in the motion to reopen that the new test data and analyses
are so significant as to change the result of the prior hear->

ing. General Public Utilities Nuclear Coro. (Three Mile Island
Nuclear Station, Unit 1), LBP-86-17, 23 NRC 792, 797 (1986).

The Licensing. Board must determine that the analyses remaining
to be performed will merely confirm earlier Staff findings
regarding the adequacy of the plant. Texas Utilities-Electric
h (Comanche Peak Steam Electric Station,- Units 1- and 2),
-LBP-85-32, 22 NRC 434, 436 &_n.2, 440 (1985), citina,
Consolidated Edison Co. of New York (Indian Point Station,
Unit 2), CL1-74-23, 7 AEC 947, 951 (1974), which cites,
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit

12), CLI-73-4, 6 AEC 6 (1973) (the mechanism of post hearing
findings is-not to-be used to provide a reasonable assurance
_that a: facility can be operated without endangering the health-
and safety of the public); Metropolitan Edison Co. (Three Mile
Island Nuclear. Station,. Unit 1), ALAB-729,-17 NRC 814 (1983)
(post 1 hearing procedures'may be used for confirmatory tests);'

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
'

Plant;: Units 1 and-2), ALAB-811, 21 NRC 1622 (1985) (once a
method of evaluation had been used to confirm that one of two
virtually identical units had met the standard of ay
reasonable assurance of safety, it was acceptable to exclude
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from hearings the use of the same evaluation method to confirm
the adequacy of the second unit).

Staff analyses which are more than merely confirmatory
because a further evaluation is necessary to demonstrate
compliance with regulatory requirements in light of ,

negative findings of the Licensing Board regarding certain
equipment and that relate to contested issues should be
retained with the Board's jurisdiction until a satisfactory
evaluation is produced, rdeveland Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC
64, 79-80 (1986).

At the same time, it is entirely appropriate 4 r the Staff to
~

resolve matters not at issue in an operating iicense or
amendment proceeding, in such proceedings, once a Licensing
Board has resolved any contested issues and any issues which
it raises sua sponte, the decision as to all other matters
which need be considered prior to issuance of an operating
license is the responsibility of the Staf f alone. Con-
solidated Edison Co. of N.Y. ,_ inc,. (Indian Point, Units 1, 2
& 3), ALAB-319, 3 NRC 188, 190 (1976); Portland General
Electric Co. (Trojan Nuclear Plant), Al AB-181, 7 AEC 207, 209
n.7 (1974); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-854, 24 NRC 783, 790-91 (1986).
The Licensing Board is neither required nor expected to pass
upon all items which the Staff must consider before the oper-
ating license is issued. Indian Point, Lupra, 3 NRC at 190.

6.16.2 Status of Staff Regulatory Guides

Regulatory guides promulgated by the Staff are not regula- [
tions, are subject to question in the course of adjudicatory
hearings, and, when challenged, are to be regarded merely as
tiiE views of one party which cannot serve as evidence of their
own validity but must be supported by other sources. Porter
County Chapter of the Izaak Walton Leaque of America v. AEC,
633 F.2d 1011 (7th Cir. 1976); Vermont Yankee Nuclear Powg.t
Cord. (Vermont Yankee Nuclear Power Station), ALAB-229, 8-AEC
425, 439, rev'd on other onds., CLI-74-40, 8 AEC 809 (1974);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-217, 8 AEC 61, 68 (1974); Philadelphia
Electric Co (Peach Bottom Atomic Power Station, l' nits 2 & 3),
ALAB-216, 8 AEC 13, 28 n.76 (1974); Consolidated Edison Co. of
N.Y.. Inc. (Indian Point, Unit 2), ALAB-188, 7 AEC 323, 333
n.42, rev'd in part on other onds., CLI-74-23, 7 AEC 947
(1974); Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-179, 7 AEC 159, 174 n.27 (1974);
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 737 (1985). .S_ge Public
Service Co. of New Hamoshire (Seabrook Station, Units I and
2), ALAB-875, 26 NRC 251, 260-61 (1987); Florida Power and
Licht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
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-27 NRC 452, 463-64'(1988), aff'd 9 _other aroundi, ALAB-893, '

27 NRC-627 (1988). Nevertheless, golatory guides are
entitled to considerable prima facie weight- Vermont Yankee |
Nuclear Power Coro. (Vermont Yankee Nuclear Power Station),
CL1-74-40, 8 AEC 809, 811 (1974), clarified as tc other
matters, CLI-74-43, 8 AEC 826 (1974).

Nonconformance with regulatory guides or Staff positions
does not mean that General Design Criteria (G.O.C.) are
not met; applicants are free to select other methods to
comply with the G.D.C. The G.D.C. are intended tc provide
engineering goals rather than precise tests by which reactor
safety can be gauged. Petition for Emeraency an.1 Remedial
Action, CLI-78-6, 7 NRC 400, 406 (1978).

While it is clear that regulatory guides are not regulations,
are not entitled to be treated as such, need not be followed
by applicants, and do not purport to represent the only -

isatisfactory method of meeting a specific regulatory require-
ment, they do provide guidance as to acceptable modes of
conforming to specific regulatory requirements. Gulf States ,

Utilities Co. (River Bend Station, Units 1 & 2), ALAB-444, 6
NRC 760 (1977); Lona Island L1ahtina Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-788, 20-NRC 1102, 1161, 1169
(1984). Indeed, the Commission itself has indicated that
conformance with regulatory guides is likely to result in .

k compliance ~ with specific regulatory requirements, though
nonconformance with such guides does not mean noncompliance
with the regulations. Petition for Emeroency & Remedial

Action, CLI-78-6, 7 NRC 400, 406-07 (1978). See also Wranaler
Laboratories. Larsen Laboratories. Orion Chemical Co.. and
John P. Larsen, LBP-89-39, 30 NRC 746, 756-57, 759 (1989),
rev'd and remanded on other arounds, ALAB-951, 33 NRC 505

.

'

(1991).

The criteria described in NUREG-0654 regarding emergency
plans, referenced in NRC regulations, were intended to serve
solely- as regulatory guidance, _ not regulatory requirements.
Lona Island Liahtino-Co. (Shorehem Nuclear Power Station, Unit
1), LBP-83-22, 17 NRC 608, 616 (It93), citina, Metropolitan
Edison Com (Three Mile Island Nuclear Station, Unit 1), ALAB-!

698, . 7C-1290, 1298-99 (1982), m 'd in nart on other
Lea Philadelohiaaround. CLI-83-22, 18 NRC 299 (1983). e

Electrit Co. (Lime' rick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 710 (1985); Carolna Power and liaht Co.
and North Carolina Eastern Municinal Powe* Acency (Shearon'

Harris Nuclear Power Plant), LBP-86-ll, 23 NRC 294, 367-68
7

(1986); Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-836, 23 NRC 479, 487 (1986);'

Dhiladelohia EWtric Co. (Limerick Generating Station, Units
,

1 and 2), ALM-845, 24 NRC 220, 238 (1986); Carolina Power and

L
Liaht Co. and North Carolina Eastern Municioal Power Aaency
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(Shearon Harris Nuclear Power Plant), ALAB-852, 24 NRC 532,
,

544-45 (1986); Lona Island Lig!ttirig_C_o, (Shoreham Nuclearq
Power Station, Unit 1), ALAB-900, 28 NRC 275, 290-91 (1988).

In absence of other evidence, adherence to NUREG-0654 may be
sufficient to >1emonstrate compliance with the regulatory
requirements of 10 CFR 6 50.47(b). However, such adherence is
not required, because regula'ory guides are not intended to
serve as substitutes for regulations. Lona Island lightina
A (Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 i
NRC 608, 616 (1983), cit in_g, tMr_qngl i t an Ed i son (2 (Three |

Mile Island Nuclear Station, Unit 1), ALAB-698,16 i RC 1290, j
1298-99 (1982), rev'd in part on other groundji, CLI-83-22,18 !

NRC 299 (1983).

Methods and solutiont a!fferent rom those s7t cut in the |
'

guides will be acceptable if they provide a bssis for the
findings requisite to the issuance or continuance of a permit
or license by the Commission. h I d end L igh_ tin 1Co,
(Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC
608, 616 (1983), citing, !ie_1ronolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-698- 16 NRC 1290, 1299
(1982), rev'd in part on other aroundi, CLI-83-22, :3 NRC 299
(1983); Lona Island Lightina Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-788, 20 NRC 1102, 1151 (1984).

6.16.3 Status of Staff Position and Working Papers

Staff positica papers have no legal significance for any
regulatory purpose and are entitled to less weight than an
adopted regulatory guide. SoJthern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 & 3), ALAB-
268, 1 NRC 383 (1975); Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 AEC 244
(1974). Similarly, an NRC Staff working paper or draft report
neither adopted nor sanctioned by the Commission itself has no
legal significance for any NRC regulatory purpose. Duke Power
CA (Catawba Nuclear Station, Units 1 & 2), ALAB-355, 4 NRC
397 (1976); Consolidated Edison Co. of N.Y. Inc. (Indian
Point, Unit 2), ALAB-209, 7 AEC 971, 973 (1974). ]Lut see
Vermont Yapkee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), LBP-87-17, 25 NRC 838, 857-60 (1987) (the
Licensing Board admitted contentions that questioned the
sufficiency of an applicant's responses to an NRC Staff
guidance document which provided guidelines for Staff review
of spent fuel pool modification applications), aff'd in part
and rev'd in part, ALAB-869, 26 NRC 13, 34 (1987), reconsid.
denied, ALAB-876, 26 NRC 277 (1987).

Nonconformance with regulatory guides or Staff positions does
not mean that General Design Criteria are not met; applicants
are free to select other methods to comply with the G.O.C.
The G.D.C. are intended to provide engineering goals rather
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- than-precise tests by which reactor safety can be gauged. |

Petition for Emeroency & Remedial Action, CL1-78-6, 7 NRC |
400, 406-(1978).

|

6.16.4 Status of Standard Review Plan

Where the applicant used criteria " required" by the Staff's '

Standard Review Plan (NUREG-75/087, 9 2.2.3) in determining
the probability of occurrence of a postulated accident, it is
not legitimate for the Staff to base its position on a
denigration of the process which the Staff itself had pro-
mulgated. Public Service Electric and Gai Company. Atlantic
City Electric Comoany (Hope Creek Generating Station, Units 1 |

and 2). ALAB-518, 9 NRC 14, 29 (1979).

6.16.5 Conduct of NRC Employees

(RESERVED)
P

6.17 Orders of Licensino and ADpeal Boardji
,

6.17.1 Compliance with Board Orders

Compliance with orders of an NRC adjudicatory board is
mandatory unless such compliance is excused for good cause.O Thus, a party may not disregard a board's direction to file a
memorandum without seeking leave of the board after setting
forth good cause for requesting such relief. Eyblic Service
Comoany of New Hamoshire (Seabrook Station, Units 1 & 2),
ALAB-488, 8 NRC 187, 190-91-(1978). Similarly, a party
seeking to be excused from participation in a prehearing
conference ordered by the board should present its justifica-
tion in a request presented before the date of the conference.
Seabrook, supra, 8 NRC at 191. A Licensing Board may deny an
intervention petition as a sanction for the petitioner's '

failure to comply with a Board order to appear at a prehearing
conference. Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-91-13, 33 NRC 259,
262-63 (1991).

A Licensing Board is not expected to sit idly by when-parties
refuse to comply with its orders. Pursuant to 10 CFR 5 2.718,
a Licensing Board has the power and the duty to maintain
order, to take appropriate action to avoid delay and to
regulate the course of the hearing and'the conduct of the
participants. Furthermore, pursuant to 10 CFR 6 2.707, the
refusal of a party to comply with a Board order relating to
its appearance at a proceeding constitutes a default for which
a Licensing Board may make such orders in regard to the fail-
ure as are just. Lgna Island Liahtina Co. (Shoreham Nuclear

i Power Station, Unit 1), LBP-82-ll5, 16 NRC 1923, 1928 (1982).
i

e
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A party may not simply refuse to comply with a direct Board
order, even if it believes the Board decision to have been
based upon an erroneous interpretation of the law, A

iLicensing Board is to be accorded the same respect as a court
of Iaw. lona Island Lishtina CL (Shoreham Nuclear Power
Station, Unit 1), LBP-82-ll5,16 NRC 1923,1930 and n.5
(1982). Mt 10 CFR 5 2.713(a).

When an issue is admitted into a proceeding in an order of the
Board, it becomes part of the law of that case. Parties may
use the prior history of a case to interpret ambiguities in a
Board order, but no party may challenge the precedential
authority of a Board's decision other than in a timely motion 1

for reconsideration. Cleveland Electric lliuminatina Co. |
(Perry Nuclear Power Plant, Units 1 and 2), LBP-83-18,17 NRC i

501, 504 (1983). !

6.18 Precedent and Adherence to Past Acency Pracjig

Application of the " law of the case" doctrine is a matter of dis-
cretion. When an administrative tribunal finds that its declared
law is wrong and would work an injustice, it may apply a different
rule of law in the interests of settling the case before it correct-
ly. Public Service Co, of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-493, 8 NRC 253, 260 (1978).

An Appeal Board does not give stare decisis effect to affirmation of
Licensing Board conclusions on legal issues not brought to it by way
of an appeal. Duke Power Company (Cherokee Nuclear Station, Units 1,
2 & 3), ALAB-482, 7 NRC 979, 981 n.4 (1978).

A Licensing Board is required to give stare decis h effect only to
an issue of law which was heard and decided in a prior proceeding.
Public Service Co. of New Hamnshire (Seabrook Station, Units 1 and
2), ALAB-924, 30 NRC 331, 358-59 & n.ll2 (1989), citing, EEOC v.

|
Trabucco, 791 F.2d I, 4 (1st Cir. 1986), and IB Moore's Federal

i Practice para. 0.402[2], at 30.

|
A determination of fact in an adjudicatory proceeding which is neces-

| -sarily grounded wholly in a nonadversary presentation is not entitled
| to be accorded generic effect, evnn if the determination relates to a
j seemingly generic matter rather than to some specific aspect of the

facility in question. Washinoton Public Power Supply System (WPPSS
Nuclear Projects Nos. 3 & 5), ALAB-485, 7 NRC 986, 988 (1978).

Because the law does not require consistency in treatment of two
parties in different circumstances, the Staff does not violate
principles of fairness in considering Class 9 accidents in envi-|

| ronmental impact statements for floating but not land-based plants.
The Staff need only provide a reasonable explanation why the
differences justify a departure from past agency practice. Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
222 (1978).
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9 6.19 )
\ 6.19 Pre-Permitletivities |

NEPA and the Comission's implementing regulations proscribe en-
vironmentally significant construction activities associated with

,

a nuclear plant, including activities beyond the site boundary, !
Iwithout prior Comission approval. Kansas Gas & Electric Co. (Wolf

Creek Nuclear Generating Station, Unit 1), Cll-77-1, 5 NRC 1 (1977).
A " site" in this context includes land where the proposed plant is to
be located and its necessary accouterments, including transmission '

. lines and access ways. .li The Comission may authorize certain
site-related work prior to issuance of a construction permit pursuant
to 10 CFR.6 50.10(c) and (e). 10 CFR $ 50.10(c), which broadly
prohibits any substantial action which would adversely affect the

environment of the site p'xample, road and railway construction
rior to Commission approval, can clearly be

interpreted to bar, for e
leading to the site, at least where substantial clearing and grading
is-involved. Wolf Creek, supre.

Commission regulations provide means for an applicant to obtain
prelicensing authorization to engage in certain specified con-
struction activities. These include obtaining an exemption
from licensing requirements under 10 CFR 5 50.12, pleading
special circumstances under 10 CFR 5 2.758, and demonstrating
that proposed activities will have only de minim u or " trivial"
environmental effects. Kansas Gas & Electric CO2 (Wolf Creek

"

Nuclear Generating Station, Unit 1), ALAB-321, 3 NRC 293 (1976);
Rashinaton Public Power Supoly System (Nuclear Projects 3 & 5), LBP-
77-15, 5 NRC 643 (1977). In those situations where the Commission
does approve offsite (through an LWA or CP) or pre-permit (through an
LWA) activities, conditions may be imposed to minimize adverse
impacts. Kansas Gas & Electric Co , CLI-77-1, 5 NRC 1 (1977).x

The limited work authorization procedure under 10 CFR 6 50.10(e)(1)
and (2)-("LWA-1") and the 10 CFR 5 50.12(b) exemption procedure are
independent avenues for applicants to begin site preparation in
advance of receiving a construction permit. United States Departmerit
of Enerav. Proiect Manaaement Corporation. Tennessee Valley Authority

(Clinch River Breeder Reactor Plant), CLI-82-23, 16 NRC 412, 423
(1982).

A request for an exemption from any Commission regulation in 10 CFR
Part 50, including the general prohibition on commencement of
construction in 10 CFR 5 50.10(c), may be granted under 10 CFR
5 50.12(a). United States Department of Enerav. Pro.iect Manag_ement
Corooration. Tennessee Valley Authority (Clinch River Breeder Reactor
Plant), CLI-82-23, 16 NRC 412, 418 (1982).

The Commission may apply 10 CFR S 50.12 to a first of a kind pro-
ject. There is no indication in 10 CFR 6 50.12 that exemptions for

. conduct of site preparation activities are to be confined to typical,
comm ucial light water nuclear power reactors. Comission practice
has been to consider each exemption request on a case-by-case basis
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under the applicable criteria in the regulations. There is no
indication in the regulations or past practice that an exemption can
be granted only if an LWA-1 can also be granted or only if justified
to meet electrical energy needs. Clinch River, lunta, CL1-82-23, 16
NRC at 419.

In determining whether to grant an exemption pursuant to 10 CFR
6 50.12 to allow pre-permit activities the Commission considers the
totality of the circumstances and evaluates the exigency of the
circumstances in that overall determination. Exigent circumstances
have been found where: (1) further delay would deny the public
currently needed benefits that would have been provided by timely
completiun of the facility but were delayed due to external factors,

-and would also result in additional otherwise avoidable costs; and
(2) no alternative relief has been granted (in part) or is imminent.
The Commission will weigh the exigent circumstances offered to
justify an exemption against the adverse environmental impacts
associated with the proposed activities. Where the environmental ~

impacts of the proposed activities are insignificant, but the
potential adverse consequences of delay may be severe and an
exemption will mitigate the effects of that delay, the case is
strong for granting an exemption that will preserve the option of
realizing those benefits in spite of uncertainties in the need for
prompt action. United States Department of Energy. Pro.iect Manaae-
ment Corporation. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), CL1-83-1, 17 NRC 1, 4-6 (1983), .citina, Carolina
P_ower and Liaht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2,
3 and 4), CLI-74-22, 7 AEC 938 (1974); Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit 1), CLI-76-20, NRC 476 (1976);
Washinaton Public Power Supoly System (WPPSS Nuclear Project Nos. 3
and 5), CL1-77-ll, 5 NRC 719 (1977).

Use of the exemption authority under 10 CFR s 50.12 has been made "

available by the Commission only in the presence of exceptional
circumstances. A finding of exceptional circumstances is a dis-
cretionary administrative finding which governs the availability of
an exemption. A reasoned exercise of such discretion should take
into account the equities of each situation. These equities include
the stage of the facility's life, any financial or economic hard-
ships, any internal inconsistencies in the regulation, the appli-
cant's good-faith effort to comply with the regulation from which the
exemption is sought, the public interest in adherence to the
Commission's regulations, and the safety significance of the issues
involved. These equities do not, however, apply to the requisite
findings on public health and safety and common defense and security.
lona Island Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-84-8,19 NRC 1154,1156 n.3 (1984); Lona Island liahting_CA
(Shoreham Nuclear Power Station, Unit 1), LBP-84-45, 20 NRC 1343,
1376-1377 (1984). The costs of unusually heavy and protracted
litigation may be considered in evaluating financial or economic
hardships as an equity in assessing the propriety of an exemption.
Lona Island Lightina Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-84-45, 20 NRC 1343, 1378-1379 (1984).
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L The public. interest criterion for granting an exemption from 10 CFR >

S-50.10 under 10 CFR 6 50.12(b) is a stringent one: exemptions of -

this sort are to be granted sparingly and only in extraordihary
circumstances. Clinch Rive _t, inn,16 NRC at 425, 426, citino,
Washinaton Pub _1_ic Power Sucoly System (WPPSS Nuclear Power Projects
Nos. 3 and 5), CLI-77-ll, 5 NRC 719 (1977).

6.19.1 Pre-LWA Activity

Unlike authorization of activities under an LWA, pre-LWA
activities may be authorized prior to issuance of a partial
initial decision on environmental issues. Washinaton Public
Power Supoly System (Nuclear Projects 3 & 5), LBP-77-15, 5 NRC
643 (1977). Permission to commence activities preparatory to
construction in advance of an LWA can be sought by three
different methods. One method is to seek a determination by
the Licensing Board that the proposed activities are not
barred by 10 CFR % 50.10(c) because their impacts are &
minimus (the so-called " trivial impact" standard) or minor and
fully redressible.

This is the preferred method when the issues involved are
essentially factual. The second method is to proceed in
accordance with 10 CFR 5 2.758(b) under which a waiver or
exemption may be obtained from the Commission if the Board

(' certifies the issue presented in accordance with 10 CFR
S 2.758(d). This method should be used when an_interpre-
tation or application of a regulation to particular facts is
called into question. The third method is to seek an
exemption from the Commission under 10 CFR S 50.12. The
Commission has stated that this method is extraordinary and
emphasized that'it should be used sparingly. Washinoton
P_ublic Power Sucoly System (WPPSS Nuclear Projects 3 & 5),
CL1-77-ll, 5 NRC 719, 723 (1977).

10 CFR & 50.10(c)-permits only-that pre-LWA activity with so
trivia _1 an impact that it can be safely said that no conceiv-
able harm would have been done to any of the interests sought
to be protected _by NEPA should the application for the

L facility ultimately-be denied. KansaL as & Electric CAG

( (Wolf Creek Nuclear Generating Station, Unit 1), ALAB-331,1
| NRC 6 (1976), aff'd-in part, CLI-77-1, 5 NRC-1-(1977). For

.

purposes of authorization of pre-LWA activity under 10 CFR
s 50.10(c),_redressibility is a-factor to be considered.
Where the potential damage from the pre-LWA activity is fully
redressible and the applicant is-willing to commit to restora-
tion of the site, a licensing Board can permit the applicant ..

' to-proceed accordingly. Kansas Gas & Electric Co. (Wolf Creek
Nuclear Generating Station, Unit 1), CLI-77-1, 5 NRC 1 (1977).

;

L M(v)-
The' governing standard with regard to pre-LWA activity is
" trivial impact," not zero impact. Puaet Eound Power & Licht
Company (Skagit Nuclear Power Project, Units 1 & 2), ALAB-446,
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6 NRC 870 (1977), reversina in part, LBP-77-61, 6 NRC 674
(1977). The fact that certain activities would entail the
removal of some trees which could not be replaced within a
short span of time does not necessarily mean that such activ-
ities cannot be conducted prior to issuance of an 'WA. Id2

The proscriptions in the Wild and Scenic River Act against any
form of assistance by a Federal agency in the construction of
a water resource project which might ha've a direct and adverse
impact on a river designated under the Act precludes the
granting by a licensing Board of pre-LWA authority for
constructing a proposed sewer line to service a proposed
nuclear plant where the nuclear plant itself is considered to
be a " water resource project." Eqqt _ Sound Power & ticht
Company (Skagit Nuclear Power Project, Units 1 & 2), LBP-
77-61, 6 NRC 674, 678 (1977), rev'd in part, ALAB-446, 6 NRC
870 (1977).

6.19.2 Limited Work Authorization

Under 10 CFR S 50.10(e), the Commission may authorize cer-
tain site-related pre-permit work which is more suLstan-
tial than that permitted under 10 CFR 5 50.10(c). Prior
to granting such " limited work authorization" (LWA), the
presiding officer in the proceeding must have made certain
environmental findings and, in some instances, health and
safety findings. See 10 CFR 9 50.10(e)(1) through (3).
Notice to all parties of the proposed action is necessary.
Carolina Power & Licht Co. (Shearon-Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-184, 7 AEC 229 (1974).

A limited work authorization allows preliminary construction
work to be undertaken at the applicant's risk, pending c( pie-
tion of later hearings covering radiological health and safety
issues. United States Deoartment of Eneroy. Pro.iect Managg-
ment Coro. Tennessee Valley Authority (Clinch River Breeder
Reactor Plant), ALAB-688, 16 NRC 471, 473 n.1 (1982), citina,
10 CFR 5 50.10(e)(1); Public Service Co. of Oklahoma (Black
Fox Station, Units 1 and 2), ALAB-573, 10 NRC 775, 778 (1979).

The cost-benefit analysis which must be performed prior to
issuance of an LWA requires a determination as to whether
construction of certain site-related facilities should be
permitted prior to issuance of a construction permit but
subsequent to a determination resulting from a cost-benefit
analysis that the plant should be built. The cost-benefit
analysis relevant to issuance of an LWA has been handled
sunerically under 10 CFR 5 51.52(b). Thus, the cost-benefit
balance required for an LWA need not be specifically performed
for each LWA. Rather, once a Licensing Board has made all the
findings on environmental and site suitability matters re-
quired by Section 51.52(b) and (c), the cost-benefit balancing
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( .

-implicit in those regulations has automatically been satis- )fied. Ignnessee Valley Author)tv (Hartsville Nuclear Plant,
Units lA, 2A, 18 and 28), ALAB-380, 5 NRC~572, 579-80 (1977).

l

Applicants are not required to have every permit in hand |
before a Limited Work Authorization can be granted. Publir !

Service Company of Oklahoma (Black fox Station, Units 1 & 2).
|LBP-78-26, 8 NRC 102, 123, 129 (1978). <

)
The Board may conduct a separate hearing and issue a partial ;
decision on issues pursuant to NEPA, general site suitability |
issues specified by 10 CFR 5 50.10(e), and certain other
possible issues for a limited work authorization. United j

States Deoartment of Enerav. Pro.iect Management Corp , |
Tennessee Valley Authgrity (Clinch River Breeder Reactor !

Plant), LBP-83-8,17 NRC 158,161 (1983), vacated as moot,
ALAB-755, 18 NRC 1337 (1983).

Although the LWA and construction permit aspects of the case
are simply separate phases of the same proceeding, Licensing
Boards have the authority to regulate the course of the
proceeding and limit an intervenor's participation to issues
in which it is interested. United States Department of
Enerav. Pro _iect Manaaement Coro.. Tennessee Valley Authority

(Clinch River Breeder Reactor Plant), ALAB-761, 19 NRC 487,
492 (1984), citina,10 CFR 55 2.718, 2.714(f),(g) (formerly,
10 CFR ss 2.714(e),(f)).

6.19.2.1 LWA Status Pending Remand Proceedings

It has been held that, where a partial initial decision on a
construction permit is remanded by an Appeal Board to the
licensing Board for further consideration, an outstanding LWA
may remain in effect pending resolution of the CP issues
provided that little consequential environmental damage will
occur in the interim. Florida Power & Licht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-335,. 3 NRC 830 (1976). On
appeal of this decistun, however, the Court of Appeals stayed
the effectiveness of the LWA pending alternate site considera-
tion by the Licensing Board on the grounds that it is'

anomalous to allow construction to take place at one site
while the Board is holding further hearings on other sites. .

Hodder v. NRC, 589 F.2d 1115 (D.C. Cir. 1978).

6.20 Requlations

The. proper test of the validity of a regulation is whether its normal
and fair interpretation will deny persons their statutory rights.
Duke Power Co. (Catawba-Nuclear Station, Units 1 and 2), CLI-83-19,
17 NRC 1041, 1047 (1983), citina, American Trucking Association v.
United States, 627 F.2d 1313, 1318-19 (D.C. Cir. 1980).
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6.20.1 Compliance with Regulations

All participants in NRC adjudicatory proceedings, whether
lawyers or laymen, have an obligation to familiarize them-
selves with the NRC Rules of Practice. The fact that a party
may be a newcomer to NRC proceedings will not excuse that
party's noncompliance with the rules. Boston Edison CL
(Pilgrim Nuclear Power Station), ALAB-816, 22 NRC 461, 467
n.24 (1985), citina, Duke Power Co. (Perkins Nuclear Station,
Units 1, 2, and 3), ALAB-615,12 NDC 350, 352 (1980), wt)Rh_

.qu_otes, Houston Liatttina and Poww Co2 (Allens Creek Nuclear
Generating Station, Unit 1), ?d.AB-609, 12 NRC 172, 173 n.1
(1980).

Applicants and licensees must, of course, comply with the
Commission's regulations, but the Staff may not compel an ,

applicant or licensee to do more than the regulations require |
without a hearing. Vermont Yankte Nuclear Pgwer Coro |m

, Vermont Yankee Nuclear Power Station), ALAB-194, 7 AEC 431, I

445, 447 n.32 (1974).

The power to grant exemptions from the regulation- has not
been delegated to Licensing Boards and such Board therefore,

,

lack the authority to grcat exemptions. Southern talifornia
Edison Co. (San Onofre Nuclear Generating Station, Units 2 &
3), LBP-77-35, 5 NRC 1290, 1291 (1977).

6.20.2 Comission Policy Statements

A Commission policy statement is binding upon the Commission's
adjudicatory boards. Mississioni Power & Licht Co. (Grand
Gulf Nuclear Station, Units 1 and 2), ALAB-704,16 NRC 1725,
1732 n.9 (1982), citina, Northern States Power Co. (Prairie
Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7
NRC 41, 51 (1978), remanded on other arounds sub nom., Minne-
sota v. Nuclear Reaulatory Commissign, 602 F.2d 412 (D.C. Cir.
1979); Philadelphia Electric _Co. (Limerick Generating Station,
Units 1 and 2), ALAB-819, 22 NRC 681, 695 (1985), _citina,

! Potomac Electric Power Co. (Douglas Point Nuc M r Generating
! Station, Units 1 and 2), ALAB-?l8, 8 AEC 79, 82-83 (1974).

6.20.3 Regulatory Guides

Staff regulatory guides are not regulations and do not have
.

the force of regulations. When challenged by an applicant or
i licensee, they are to be regarded merely as the views of one
| party, although they are entitled to considerable nri_ma_ ff_1y

weight. Les Section 6.16.2 and cases cited therein.
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725,
17 NRC 562, 568 and n.10 (1983); Lona_ Island Llahtina Co.
(Shoreham Nuclear Pnwer Station, Unit 1), LBP-83-22, 17 NRC
608, 616 (1983), citina, Metronolitan Edison Co. (Three Mile
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\ Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1298-

99 (1982), rev'd in Dart on other arounds, CLI-83-22, 18 NRC
299 (1983).

In the absence of other_ evidence, adherence to regulatory -

-guidance may be sufficient to demonstrate compliance with
regulatory _ requirements. Metropolitan Edison CL (Three Mile ,

Island Nuclear Station, Unit No. 1), ALAB-698, 16 NRC 1290,
1299-(1982) (rev'd in cart on c'her arounds, CLI-83-22, IB NRC "

299 (1983)), citina, Petition for Emeroency and Remqdial i

Action, CL1-78-6, 7 NRC 400, 406-407 (1978); Lona Island
Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),_LBP-
83-22, 17 NRC 608, 616 (1983). Generally speaking, ho_ wever, t

such guidance is treated simply as evidence of-legitimate
_

means for complying with regulatory requirements, and. the
Staff is required to demonstrate the validity of its guidance

,

if it is called into question during the course of litigation.
Three Mile Island, EupI3, 16 NRC at 1299, citina, Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nucitar power
Station), CL1-74-40, 8 AEC 809, 811 (1974); Philaaeichia
Electric Co. (Limerick Generating Station, Units 1 and 2),*

ALAB-819, 22 NRC 681, 737 (1985).

Nonconformance with regulatory guides or Staff positions
does not mean that the General Design Criteria (G.D.C.)
are not met; applicants are free to select other methods

,

to comply with the G.O.C. The G.O.C. are intended to
provide engineering goals rather than precise tests by
which reactor safety can be gauged. Petition for Emeroency

and Remedial Action, CLI-78-6, 7 NRC 400, 406 (1978).

Methods and solutions different from those set out in the
guides will be acceptable if they provide a basis for the
findings requisite to the issuance or continuance of a permit
or license by the Commission. Lona Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC
608, 616 (1983), citina, Metropolitaa Edison Co_. (Three Mile .

Island Nuclear Station, Unit 1),_ALAB-698, 16 NRC 1290, 1299
(1982), rev'd in cart on other arounds, CLI-83-22, 18 NRC 299
( 1983 ) '.

While_it is clear that regulatory guides are not regulationh,
are not entitled to be treated-as such,.need not be followed
by applicants, and do not purport to represent _the_only
satisfactory method of meeting-a specific regulatory require-

,

ment, they do provide guidance as to acceptable modes of,

conforming to specific regulatory requirements. . Gulf Statn
Utilities Co, (River Bend Station, Units 1 & 2), ALAB-444, 6
NRC 760 (1977); Fire Protection for O_peratina Nuclear Power
Plants, CLI-81-II,13 NRC 778 (1981). Indeed, the Csmmission '

itself has indicated that conformance with regulatory guides
is likely t_o _ result in compliance with specific regulatory
requirements, though, as stated previously, aunconformance

;
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with such guides does not mean nor ampliance with the
regulations. Petition for Emere xy and Remedial Action,
CLI-78-6, 7 NRC 400, 406-07 (' W 8).

Licensees can be required to ..ow they have taken steps to
provide equivalent or better measures than called for in
regulatory guides if they do not, in fact, comply with the
specific requirements set forth in the guides. Lonieljighj
Edisqn Co. of N 1 (Indian Point Unit 2) and P_cwer Authoriu
of the State of N.Y. (Indian Poitit, Unit 3), LBP-82-105,16
NRC 1629, 1631 (1982).

6.20.4 Challenges in Regulations

in Raltimore _(lad fleq.tric Co. (Calvert Cliffs Nuclear Power
Plant, Units 1 & 2), Comm'n's Mem. & Order, 2 CCH At. Eng. L.
Rep. 6 11,578.02 (1969), the Commission recognized the greneral
principle that regulations are not subject to amendment in
individual adjudicatory proceedings. Under that ruling, now
supplanted by 10 CFR 5 2.758, challenges to the regulations
would be permitted in only three limited situations:

(1) where the regulation was claimed to be outside the
Commission's authority;

(2) where it :ac claimed that the regulation was not pro-
mulgated in accordance with applicable procedural
requir-ments;

(3) in the case of radiological safety stcadards, whe e
it was claimed that particular standards were not
within the broad discretion given to the Commission by
the Atomic Energy Act to establish.

The Commission directed Licensing Boards to certify the
question of the validity of any challenge to it prior to
rendering any initial decision. Thus, the Commission adheres
to the fundamental principle of administrative law that its
rules are not subject to collateral attack in adjudicatory
proceedings. Carolina Pgwer & Licht Co. (Shearon Harris
Nuclear Power Plant, Units 1 and 2), LBP-82-Il9A,16 NRC 2069,
2073 (1982).

No challenge of any kind is permitted, in an adjudicatory
proceeding, as to a regulation that is the subject of ongoing
rulemaking. Wisconsin ElecJric P1wer Cq, (Point Beach Nuclear
Plant, Unit 2), ALAB-78, 5 AEC 319 (1972); Vermont Yankee
Nuclear Poyer Corn. (Vermont Yande Nuclear Power Station),
ALAB-57, 4 AEC 946 (1972). In such a situation, the appropri-
ate forum for deciding a challenge is the rulemaking proceed-
ing itseli, Union Electric Co. (Callaway Plant, Units 1 & 2),
ALAB-352, 4 NRC 371 (1976).
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The assertion of a claim in an adjudicatory proceeding that a
regulation is invalid is barred as a matter of law as an
attack upon a regulation of the Comission, PacifiL as &G

[le-tric CL (Diablo Canyon Nuclear Power Plant, Unit s 1 & 2),
ALAB-410, 5 NRC 1398, 1402 (1977); tiet ropol i Qn_[dhp_L[gmpam
(Three Mile Island Nuclear Station, Unit 2), ALAB-456, 7 NRC
63, 65 (1978); Publit. S_erylc e_09,_3L& w_)1;Lmnblte ( S e a b r o o k
Station, Units 1 and 2), LBP-86-25, 24 NRC 141, 144 (1986);
American Nuclear CorpotttiqD (Revision of Orders to Modify
Scurce Materials Licenses), CL1-86-23, 24 NRC 704, 709-710
(1986); Florida Power and Licht Co. (Turkey Point Nucleare

Generating Plant, Units 3 and 4), LBP-90-4, 31 NRC 54, 71
(1990), iLff'd, ALAB-950, 33 NRC 492, 502-503 (1991). he
Public Service Co. of New 4amothing (Seabrook Station, Units I
and 2), ALAB-875, 26 NRC 251, 256 (1987); Public Service C L
of New Hampjhire (Seabrook Station, Units 1 and 2), CL1-89-
8, 29 NRC 399, 416-17 (1989). Consequently, under current
regulations, there can be no challenge of any kind by
discovery, proof, argument, or other means except in accord

i with 10 CFR s 2.758. P_qtomac Electric Power Co. (Doglas
y Point Nuclear Generating Station, Units 1 & 2), ALAB-218, 8
W AEC 79, 88-89 (1974); Philadelphia Electric Co. (Limerick

.

Generating Station, Units 1 & 2), ALAB-262, 1 NRC 163, 204
(1975); Mississipoi Power and liahtlo. IGrand Gulf Nuclear
Station, Units 1 and 2), LBP-82-92, 16 NRC 1376, 1385, aff'd,
ALAB-704, 16 NRC 1725 (1982); Pacific Gas & Electric Co.
(diablo Canyon Nuclear Power Plant, Units ! and 2), ALAB-
728, 17 NRC 777, 804 n.82 (1983), I_eview denied, CL1-83-32, 18
NRC 1309 (1983); Louislana Power & Licht Co, (k erford Steam
Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1104 n.44

s (1983); PM lic Service Co. of New Hamp_s_htra (Seabrook Station,
Units 1 and 2), LBP-86-24, 24 NRC 132, 136, 138 (1986).

Under Section 2.758, the regulation must be challenged by
way of a petition requesting a waiver or exception to the
regulation on the sole ground of "special circumstances"
(i.e., because of special circumstances with respect to the
subject matter of the particular proceeding, application of
the regulatior would not serve the purposes for which the
regulation was adopted. 10 CFR $ 2.758(b)); Pitblic Service
Co, of New Htmpshire (Seabrook Station, Units 1 and 2), LBP-
86-25, 24 NRC 141, 145 (1986); Public Servicg Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC
7, 16 (1988); Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-88-10, 28 NRC 573, 595 (1988),
reconsid. denied, CL1-89-3, 29 NRC 234 (1989) Pursuant to 10
CFR @ 2.1239(b), the same standard is applicable to the waiver
of a regulation in a materials licensing proceeding conducted
under the Subpart L informal adjudicatory procedures.
Curators of the University of Missouri, LBP-90-23, 32 NRC

,

7, 9 (1990). Special circumstances are present only if
the petition procerly pleads one or more facts, not
common to a large class of applicants or facilities, that

april 1992 GENERAL MATTERS 99

_ - _ _ _ _ _ _ _ _ _ _



6 6.20.4

were not considered either explicitly or by necessary |

implication in the proceeding leading to the rule sought to be I

waived. Also, the special circumstances must be such as to )undercut the rationale for the rule sought to be waived. i

Seabrook, CLI-88-10, lupn , 28 NRC at 596-97, reconsid. |

denied, CLI-89-3, 29 NRC 234 (1989). The peti-tion must be |
accompanied by an affidavit. Other parties to the proceed ng j
may respond to the petition. If the petition and responses, i
considered together, do not make a prima facie showing that ;

application of the regulation would not serve the purpose j
intended, the Licensing Board may not go any further. if a .

prima facie showing is made, then the issue is to be directly !

certified to the Commission (not to the Appeal Board - 10 CFR |
6 2.758(d)) for determination. EfLq Pacific Gas and Electric <

Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 804 n.82 (1983), review denied, CLI-83-32, 18
NRC 1309 (1983); Georaia Power Co. (Vogtle Nuclear Plant,
Units 1 and 2), LBP-84-35, 20 NRC 887, 890 (1984); [leveland
Electric Illuminatina C L (Perry Nuclear Power Plant, Units 1
and 2), LBP-85-33, 22 NRC 442, 445 (1985); Public Service Co.
of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-875,
26 NRC 251, 256 (1987). A waiver petition should not be
certified unless the petition indicates that a waiver is
necessary to address, on the merits, a significant safety
problem related to the rule sought to be waived. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), CLI-88-10, 28 NRC 573, 597 (1988), reconsid denied, CLI-
89-3, 29 NRC 234 (1989). In the alternativt any party who
asserts that a regulation is invalid may always petition for
rulemaking under 10 CFR Part 1, Subpart H (ss 2.800-2.807).

The provisions of 10 CFR s 2.758 do not entitle a petitioner
for a waiver or exception to a regulation to file replies to
the responses of other parties to the petition. bblic
Service Co. of New Hampshire (Seabrook Station, Units I and
2), LBP-87-12, 25 NRC 324, 326 (1987).

An attack on a Commission regulation is prohibited unless the
petitioner can make a ILrima facie showing of special circum-
stances such that applying the regulation would not serve the

tpurpose for which it was adopted. The prima facie showing
must be made by affidavit. Gulf States Utilities Co. (River
Bend Station, Units 1 and 2), LBP-83-52A, 18 NRC 265, 270

( (1983), citina, 10 CFR s 2.758. leg Public Service Co. of New
| Hamashirg (Seabrook Station, Units 1 and 2), LBP-87-12, 25 NRC
; 324, 326 (1987).

To make a prima facie showing under 10 CFR 5 2.758 for waiving
a regulation, a stronger showing than lack of reasonable
assurance has to be made. Evidence would have to be presented
demonstrating that the facility under review is so different
from other projects that the rule would not serve the purposes

i
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A for which it was adopted. Hg_yfton Liahtina and Power Co.
(South Texas Project, Units 1 and 2), LBP-83-49, 18 NRC 239,
240 (1983)'.

'

Another Licensing Board has applied a " legally sufficient"
'standard for the crima facie showing. According to the Board,

the question is whether the petition with its accompanying
affidavits as weighed against the responses of ti.e parties
presents legally sufficient evidence to justi.'y the waiver or
exception from the regulation. Public Service-Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-87-12, 25 NRC
324, 328 (1987). See also Public Service Co. of New Hampshire
(Seabrook Station, Units 1 ano 2), ALAB-895, 28 NRC 7, 22
(1988).

A' request for an' exception, based upon ciaims of costly
delays resulting from compliance with a regulation, rather
than claims that application of the regulation would not serve
the purposes for which the regulation was adopted, is properly
filed pursuant to-10 CFR 6 50.12 rather than 10 CFR 6 2.758.
Cleveland Electric lliuminatina Ch (Perry Nuclear Power
Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444-45 (1985).

A request for an except.cn is properly filed pursuant to 10
CFR 6 50.12, and not 10 CFR 6 2.758, when the exception: (1) ,

is not directly related to a contention being litigated in the
V proceeding; and (2) does not involve safety, environmental, or

common defense and security issues serious enough for the
Board to raise on its own initiative. Perry, igpn , 22 NRC at
445-46.

An Appeal Board has determined that it has the authority to
consider a motion for interlocutory review of a Licensing
Board's scheduling order involving a Section 2.758 petition.
The Board found -that the only express limitation on its normal
appellate jurisdiction is the requirement, pursuant to
footnote 7 of Section 2.758, of directed certification to the-

Commission-of a Licensing Board's determination that a pr_Lma
facie showing has been established. The Board determinet
that, except..in that specific situation, it could exercise its
normal _- appellate authority, including its authority to
consider' interlocutory Licensing Board rulings through
directed certification. Public Service Co. of New Hampshire

_(Seabrook Station, Units 1 and 2), ALAB-860, 25 NRC 63,-67
(1987).

The ECCS Final Acceptance Criteria as set forth in 10 CFR
S 50.45 and Appendix K to 10 CFR Part 50 assume that'ECCS
will operate during an accident. On the other hand, Class
9 accidents postulate the failure of ECCS. Thus, on its

; p face, consideration of Class 9 accidents would appear to
g be a challenge to the Commission's regulations. However,

,

L
,-
'
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94the Commission has squarely held that the regulations do
not preclude the use of inconsistent assumptions about
ECCS failure for other purposes. Thus, the prohibition of

i

challenges to the regulations in adjudicatory proceedings '

does not preclude the consideration of Class 9 accidents
and a failure of ECCS related thereto in environmental impact
statements and proceedings thereon. Offshore Power Systems
(floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 221
(1978).

6.20.5 Agency's Interpretation of its Den Regulations

The wording of a regulation generally takes precedence over-

any contradictory suggestion in its administrative history.
p_ uke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 469 (1982); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-89-38, 30 NRC
725, 745 (1989), aff'd, Alp 949, 33 NRC 484, 489-90 (1991);
Wranaler laboratories. Lan .aboratorieb Orion Chemical
Co.. and John P. Larseri, if 39-39, 30 NRC 746, 756 (1989),
rev'd and remanded, ALAB-951, 33 NRC 505, 513-16 (1991).

Where NRC interprets its own regulations and where those regu-
lations have long been construed in a given way, the doctrine
of stare decisis will govern absent compelling reasons for a
different interpretation; the regulations may be modified, if
appropriate, through rulemaking procedures. New Enaland Power
Co. (NEP Units 1 and 2), Public Service Co. of New Hampshire
(Seabrook Station, Units 1 & 2), ALAB-390, 5 NRC 733, 741-42
(1977).

6.21 Rulemaking

Rulemaking procedures are cover.d, in general, in 10 CFR 55 2.800-
2.807, which govern the issuance, amendment and repeal of regula-
tions and public participation therein. It is well established that
an agency's decision to use rulemaking or adjudication in dealing
with e problem is a matter of discretion. Fire Protection for
Operatina Nuclear Power Plants, CLI-81-ll, 13 NRC 778, 800 (1981),
citina, NAACP v. FPC, 425 U.S. 662, 668 (1976).

The Commission has authority to determine whether a particular issue
shall De decided through rulemaking, through adjudicatory considera-
tion, or by both means. Consumers Power Co. (Midland Plant, Units 1
and 2), LBP-82-Il8,16 NRC 2034, 2038 (1982), citina F.P.C. v.
Texaco. Inc., 377 U.S. 33, 42-44 (1964); United States v. Storer
Broadcastina Co., 351 U.S. 192, 202 (1955). In the exercise of that
authority, the Commission may preclude or limit the adjudicatory
cor. sideration of an issue during the pendancy of a rulemaking.
Midland, suora, 16 NRC at 2038.

When a matter is involved in rulemaking, the Commission may elect to
require an issue which is part of that rulemaking to be heard as

APRIL 1992 GENERAL MATTERS 102



.. - -- . . - .. _ . . .- - -_-

,

[ 5 6.21.2

\ part of that rulemaking. Where it does not impose such a require-
ment, an issue is not barred from being considered in adjudication
being conducted at that time. Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-82-63, 16 NRC 571, 584-585 (1982); LBP-82-Il8,
16 NRC 2034, 2037 (1982).

6.21.1 Rulemaking Distinguished from General Policy Statements

While notice and comment procedures are required for rule-
making, such procedures are not required for issuance of
a policy statement by the Commission since policy state-
ments are not rules. Vermont Yankee Nuclear Power Coro2
(Vermont Yankee Nuclear Power Station), CLI-76-14, 4 NRC 163
(1976),

6.21.2 Generic issues and Rulemaking

The Commission has indicated that, as a rule, generic safety
questions should be resolved in rulemaking rather than
adjudicatory proceedings. le_q Vermont Yankee Nuclear Power
Corm (Vermont Yankee Nuclear Power Station), CLI-74-40, 8 AiC
809, 814-15, clarified, CLI-74-43, 8 AEC 826 (1974). In this
vein, it has been held that the Commission's use of rulemaking
-to set ECCS standards is not a violation of due process.
Union of Concerned Scientists v. AEG, 499 F.2d 1069, 1081-82
(D.C. Cir. 1974).s

It is within the agency's authority to settle factual issues ,
of a generic nature by means of rulemaking. Minnesota v. NRC,
602 F.2d 412, 416-17 (D.C. Cir. 1979) and Ecolnav Action v.
.A_LC, 492 F.2d 998, 1002 (2d Cir. 1974), cited in Fire Protec-
tion for Operatina Nuclear Power Planti, CL1-81-ll, 13 NRC
778, 802 (1981). An agency's previous use of a case-by-case
problem resolution method does not act as a bar to a later
effort to resolve generic issues by rulemaking. &cific Coasi
European Conference v. United Stalgi, 350 F.2d 197, 205-06
(9th Cir.), cert denied, 382 U.S. 958 (1965), cited in Fire
Protection, suora, and the fact that standards addressing
generic concerns adopted pursuant to such a rulemaking
proceeding affect only a few, or one, licensee (s) does not
make the use of rulemaking improper. Hercules. Inc. v. EPA,
598 F.2d 91, 118 (D.C Cir. 1978), cited in Fire Protection,

1.u28

Waiver of a Commission rule is not appropriate for a generic
issuc. The proper approach when a problem affects nuclear
reactors generally is to petition the Commission to promulgate
an amendment to its rules-under 10 CFR 5 2.802. If the issue
is sufficiently urgent, petitioner may request suspension of

_

the licensing proceeding while the rulemaking is pending.
'[~ Cleveland Electric 111uminatina Co. (Perry Nuclear Power

'

Plant, Units 1 and 2), LBP-81-57, 14 NRC 1037, 1038-39 (1981).
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6.22 Ep.sparch Reactors !

4

10 CFR 5 50.22 constitutes the Commission's determination that if
more than 50% of the use of a reactor is f or commercial purposes,
that reactor must be licensed under i 103 of the Atomic Energy Act |

rather than 6 104. Section 104 licenses are granted for research
and education, while Section 103 licenses are issued for industrial l
or commercial purposes. The Recents of_1he University of, California |

|(UCLA Research Reactor), LBP-83-24, 17 NRC 666, 670 (1983).

6,23 Qittlpsure of Information to the Public

10 CFR 5 2.790 deals generally with NRC practice and procedure in )
making NRC records available to the public. 10 CFR Part 9 specifi- !
cally establishes procedures for implementation of the Freedom of |
Information (10 CFR 55 9.3 to 9.16)'and Privacy (10 CFR SG 9.50, |

9.51) Acts.

Under 10 CFR % 2.790, hearing boards are delegated the authority and
obligation to determine whether proposals of confidentiality filed
pursuant to Section 2.790(b)(1) should be granted pursuant to the
standards set forth in subsections (b)(2) through (c) of that
Section. Wisconsin Electric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-81-62, 14 NRC 1747, 1755-56 (1981). Pursuant to
10 CFR 6 2.718, Boards may issue a wide variety of procedural orders
that are neither expressly authorized nor prohibited by the rules.
They may permit intervenors to contend that allegedly proprietary
submissions should be released to the public. They may also
authorize discovery or an evideniihry hearing that is not relevant
to the contentions but is relevant to an important pending procedural
issue, such as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not related to
contentions are of limited availability. They may be granted, on
motion, if it can be shown that the procedure sought would serve a
sufficiently important purpose to justify the associated delay and
cost. Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units
1 and 2), LBP-82-2,15 NRC 48 (1982).

Under Chrysler Coro, v. Brown, 441 U.S. 281, 60 L.Ed.2d 208, 99 5.
Ct. 1705 (1979), neither the Privacy Act nor the Freedom of Informa-
tion Act gives a private individual the right to prevent disclosure
of names of individuals where the Licensing Board elects to disclose.
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
LBP-81-50, 14 NRC 888, 891 (1981).

In Wisconsin Ele 'ric Power Co. (Point Beach Nuclear Plant, Units 1
and 2), LBP-82-33 15 NRC 887, 891-892 (1982), the Board ruled that
the names and adm esses of temporary employees who have worked on a
tube-sleeving project are relevant to intervenor's gos,t for infor-
mation about quality assurance in a tube-sleeving demonstration
project. Since applicants have 9t given any specific reason to fear
that intervenors will harass these individuals, their names should
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'
3 -be disclosed so that intervenors may seek their voluntary cooperation

in-providing information to them.
,

In the Seabrook offsite emergency planning proceeding, the
Licensing Board extended a protective' order to_ withhold from. ,

public di:, closure the identity of individuals and organizations
who had agreed to supply services and facilities which would be
needed to implement the applicant's offsite emergency plan.
The Board noted the emotionally charged atmosphere surrounding
the Seabrook facility, and, in particular, the possibility
that-opponents of the licensing of Seabrook would invade the
applicant's' commercial interests and the suppliers' right to privacy
through harassment'and intimidation of witnesses in an attempt to
improperly influence the licensing process. Public Sertice Co. of
New Hampshire (Seabrook Station, Units 1 and 2), LBP-88-8, 27 NRC
293, 295 (1988).

6.23.1 Freedom of Information Act Disclosure

Under F0IA, a Commission decision to withhold a document from
the public must be by majority vote. Public Service Co. of

- Oklahoma- (Black Fox Station, Units 1 and 2), CL1-80-35,12 NRC
409, 412 (1980).

,

While FOIA does not establish new government privilegesn against discovery, the Commission has elected to incorporate
N/ .the exemptions of-the F0!A into its own discovery rules. ,

Consumers Power Company (Palisades Nuclear Power Facility),
ALJ-80-1,.12 NRC'117, 121 (1980).

-Section 2,790 of the Rules of Practice is the NRC's pro-
,

mulgation in obedience to the Freedom of Information Act.
Palisades, suora, 12 NRC at 120.

'

Section 2.744 of the Rules of Practice provides that a
presiding officer may order production of any record exempt
under Section 2.790 if its " disclosure is necessary to a
proper. decision and the document is not reasonably obtainable
from another source,". This balancing test weighs the need for
a proper decision against the interest in privacy. Metropol_i- i

tan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
~

LBP-81-50,- 14 NRC 888, 892 (1981).

; The presiding officer in an informal hearing lacks the>

authority _to review the Staff's procedures or de+erminations
involving-F0IA requests for NRC documents. However, the
presiding officer may compel the-production _ of certain of the
requested document ; if they are determined- to be necessary for
the-development of an adequate record in the proceeding,
Alfred J. Morabito (Senior Operator License for Beaver Valley
Power Station, Unit 1), LBP-87-28, 26 NRC 297, 299 (1987).'

2

*
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Although 10 CFR s 2.744 by its terms refers only to the
production of NRC documents, it also sets the framework for
providing protection for NRC Staff testimony where disclosure
would have the potential to threaten the public health and
safety. (pmmonwealth Edison Co. (Byron Nuclear Power Station,
Units 1 and 2), LBP-83-40, 18 NRC 93, 99 (1983).

Nondisclosure of commercial or financial information pursuant
to FOIA Exemption 4, 5 U.S.C. 5 552(b)(4), may be appropriate
if an agency can demonstrate that public disclosure of the
information would harm an identifiable agency interest in
efficient program operations or in the effective execution of
its statutory responsibilities. The mere assertion that
disclosure of confidential information provided to the NRC by
a private organizatio.. will create friction in the relation-
ship between the NRC and the private organization does not
satisfy this standard. Critical Mass Enercy Pro _iect v. NRC,

.

931 F.2d 939, 943-945 (D.C. Cir. 1991). Also, commercial or
fir,ancial information may be withheld if disclosure of the
information likely would impair the agency's ability a obtain
necessary information in the future. To meet this standard,

an agency may show that nondisclosure is required to maintain
the qualitative value of the information. Critical M m ,
suora, 931 F.2d at 945-947, citing, National Parks and
Conservation Association v. Morton, 498 F.2d 765, 770 (D.C.
Cir. 1974).

The Commission, in adopting the standards of Exemption 5, and
the "necessary to a proper decision" as its document privilege
standard under 10 CFR 2.744(d), has adopted tra.ditional work
product / executive privilege exemptions from disclosure.
Palisadn , sup_r_a, 12 NRC at 123.

'he Government is no less entitled to normal privilege than is
any other party in civil litigation. Palisades, sypra, 12 NRC
at 127.

Any documents in final form memorializing the Director's
decision not to issue a notice of violation imposing civil
penalties does not fall within Exemption 5. Palisades,
supra, 12 NRC at 129.

A person who has submi+ted an F0!A request to an agency must
exhaust all admini-tr. ive remedies before filing a lawsuit
seeking proJuction i + documents. An agency has 10 working

yuest. 5 U.S.C. 5 552(a)(6)(A). Ifdays to respond to e, *

the agency has not -ponded within this 10-day period, then
the requester has constructively exhausted the administrative
remedies and may file a lawsuit. 5 U.S.C. 5 552(a)(6)(C).
However, if the agency responds after the 10-day period, but
before the requester has filed suit, then the requester must

,
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exhaust all the administrative remedies. 031nb3 v. Unitd
States OtpAtLmmtt o_f the Army, 920 f.2d 57, 63-65 (D.C. Cir.
(1990).

An age ly must ccnduct a good faith search for the requested
records, using methods which reasonably can be expected to
produca the information requested. Qginby, ign.tA, 920 f.2d
at 68.

6.23.2 Privacy Act Olsclosure

(RESERVED)
_

6.23.3 Disclosure of Proprietary Information

10 CFR S 2.790, which deals generally with public inspection
of NRC official records, provides exemptions from public
inspection in appropriate circumstances. Specifically,
Section 2.790(a) establishes that the NRC need not disclose
information, including correspondence to and from the NRC
regarding issuance, donial, and amendment of a license or
permit, where such information involves trade secrets andg
commercial or financial information obtainc 1 from a person as
privi'?ged or confidential.

Under 10 CFR 6 2.790(b), any person may seek to have a
document withheld, in whole or in part, from public disclo-
sure on the grounds that it contains trade secrn s or is
otherwise proprietary. To do so, he must file an appitcation
for withholding accompanied by an affidavit identifying the
parts to be withheld and containing a statement of the
reasons for withholding. As a basis for withholding, the _

affidavit must specifically address the factors listed in
Section 2.790(b)(4). If-the NRC 4termines that the informa-
tion is proprietary based on the pplication, it must then
determine whether the right of the public to be fully
appraised of the informati.n autweighs the demonstrated
concern for protection of tne information,

For an affidavit to-be exempt from the Board's general
authority to rule on proposels concerning ;he withholding
of.-information from D e public, that affidavit must meet
the' regulatory requir,aent that it have " appropriate mark-
ings". When the plain ihn3aa;,e of the regulatior, requires
" appropriate markings". an alleged tradition by which Staff
Ias accepted the proprietary nature of af'idavits when
only a portion of the affidavits is proprietary is nut
nlevant to the correct interpretation of the regulation,
in addition, legal argument may not appropriately be with-
held from the public merely because it is inserted in an

T affidavit, a portion of which may contain some proprietary
infortation. Affidavits supporting the proprietary nature
of other documents can be withheld from the public only
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if they have " appropriate markings" An entire affidavit
may not be withheld because a portion is proprietary. The
Board may review an initial Staf f determination concerning the
proprietary nature of a document to determine whether the
review has addressed the regulatory criteria for withholding.
A party may not withhold legal arguments from the public by
inserting those arguments into an affidavit that contains some
proprietary information. Wi s con s i n Electrid_o_we r_.192 (Point
Beach Nuclear Plant, Units 1 and 2), LBP-82-5A, 15 NRC 216
(1982).

6.23.3.1 Protecting Information Where Disclosure is Sought in an
Adjudicatory Proceeding

To justify the withholding of information in an adjudicatory
proceeding where full disclosure of such information is
sought, the person seeking to withhold the information must
demonstrate that:

(1) the information is of a type customarily held in
confidence by its originator;

(?) the information has, in fact, been held in confidence;

(3) the information is not found in public sources;

(4) there is a rational basis for holding the information in
confidence.

Kanips Gas & Elertric Co. (Wolf Creek Generating Station,
Unit 1), ALAB-327, 3 NRC 408 (1976).

The Government enjoys a privilege to withhold from dis-
closure the identity of persons furnishing information
about violations of law to officers charged with enforcing
the law. Rovario v. United _ Elates, 353 U.S. 53, 59 (1957),
Li_1Jfd in liquston t ichting_and _ Power Co (South Texas
Project, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).
This applies not only in criminal but also civil cases.
In re United S*ates, 565 f.2d 19, 21 (1977), cert, denied
sub nom , fiell v. S.origlj st Workend3rly, 436 U.S. 9621

(1978), and in ComTission proceedings as well, Nprthern
States Pq_wer Co (Monticello Plant, Unit 1), Al.AB-16,m

4 AEC 435, affirmed by_the Commission, 4 AEC 440 (1970);
10 CfR & 2.744(d), s 2.790(a)(7); and is embodied in FOIA,
5 U.S.C. S 552(b)(7)(D). The privilege is not absolute;
where an informer's identity is (1) relevant and helpful
to the defense of an accused, or (2) essential to a fair
determination of a cause (,Rovario, lupra); it must yield.
However, the Appeal Board reversed a Licensing Board's
order to the Staff to reveal the names of confidential
informants (subject to a protective order) to intervenors
as an abuse of discretion, where the Appeal Board found
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that the burden to obtain the names of such informants is not
met by intervenor's speculation that identification might be
of some assistance to them. To require disclosure in such a
case would contravene NRC policy in that it might jeopardize
the likelihood of receiving similar future reports. Egnih
Texas, supra,

for a detailed listing of the factors to be considered by a
Licensing Board in determining whether certain documents
should be classed as proprietary and withheld from disclosure
in an adjudicatory proceeding, ng RiKQnsin Electric Power
C L (Point Beach Nuclear Plant, Unit 2), ALAB-137, 6 AEC 491,
Appendix at 518 (1973) and (Point Besch Nuclear Plant, Units 1 _

and 2), LBP-82-42, 15 NRC 1307 (1982). If a Licensing Board
or an intervenor with a pertinent contention wishes to review
data claimed by an applicant to be proprietary, it has a right
to do so, albeit under a protective order if necessary. 10
CFR 6 2.790(b)(6); florida Power & LighkCA (St. Lucie
Nuclear Power Plant, Unit No. 2), ALAB-435, 6 NRC 541, 544
n.12 (1977).

Where a party to a hearing objects to the disclosure of
information on the basis that it is proprietary in nature and
makes out a prima facie r se to that t'!ect, it is proper for
an adjudicatory board to issue a protective order and conduct
further proceedings jn camera. If, upon consideration, the
Board determined that the material was not proprietary, it
would order the material released for the public record.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-807, 21 NRC 1195, 1214-15 (1985). See also
[.gnmonwealth Edison Co. (Zion Nuclear Station, Units 1 and 2),
ALAB-196, 7 AEC 457, 469 (1974).

_

following issuance of a protective order _ enabling an in-
tervenor to obtain useful information, a Board can defer
ruling on objections concerning the public's right to know
until after the merits of the case are considered. if an
intervenor has difficulties due to failure to participate in
in camera sessions, these cannet affect the Board's ruling on

_

the merits. Wisconsin Electric Power C0 (Point Beach2

Nuclear Plant, Units 1 and 2), LBP-81-55,14 NRC 1017 (1981).

Where a demonstration has been made that the rights of
association of a member of an intervenor group in the area
have been threatened through threats of compulsory legal
process to defend contentions, the employment situation
in the area is dependent on the nuclear industry, and there
is no detriment to applicant's interests by not having the
identity of individual members of petitioner organizationa

publicly disclosed, the Licensing Board will issue a pro-
tective order to prevent the public disclosure of the names
of members of the organizational petitioner. Wajhinnha
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Eublic Ponr_ Supply _Snte (WPPSS Nuclear Project No. 1),
tBP-83-16, 17 NRC 479, 485-486 (1983).

6.23.3.2 Security Plan Information Under 10 CIR S 2.790(d) /

Plant security plans are " deemed to be commercial or fi-
r.ancial information" pursuant to 10 CFR 6 2.790(d). L9na
Isl and ligh_t.ing_Lg2 (Shoreham Nuclear Power Station, Unit 1).
LBP-82-80, 16 NRC 1121, 1124 (1982).

In making physical security plan information available to
intervenors, Licensing Boards are to follow certain guide-
lines. Security plans are sensitive and are subject to dis-
covery in Commission adjudicatory proceedings only under
certain conditions: (1) the party seeking discovery must
demonstrate that the plan or a portion of it is relevant to
its contentions; (2) the release of the plan must (in most
circumstances) be subject to a protective order; and (3) no
witness may review the plan (or any portion of it) without it
first being demonstrated that he possesses the technical
competence to evaluate it, Pacific _QAs and Elecir_1L 192
(Dial o Canyon Nuclear Power Plant, Units 1 and 2), CL1-80-24,
11 NRC 775, 777 (1980).

Intervenors in Commission proceedings may raise contentions
relating to the adequacy of the applicant's proposed physical
security arrangements. Shor3 qm, lypr3, 16 NRC at 1124.h

i

Commission regulations, 10 CfR 6 2.790, contemplate that j

sensitive information may be turned over to intervenors in NRC
proceedings under approprirte protective orders. _Shg reh am ,

3fpr_a, 16 NRC at 1124.
..

Release of a security plan to qualified intervenors must be
under a protective order and the individuals who review the
security plan itself should execute an affidavit of non-
disclosure. Diablo Camen, SMPIA, 11 NRC at 778.

Protective orders ray not constitutionally preclude public
dissemination of information which is obtained outside the
hearing process. A person subject to a protective order,
however, is prohibited from using protected information
gained through the hearing process to corroborate the accuracy
or inaccuracy of cutside information. Dji_ablo CanYoD, LuprJ,
11 NRC at 778.

6.24 Enforcement Proceedings (formerly Show Cause Proceedings)

On August 15, 1991, the Commission completed final rulemaking which
revised the Commission's procedures for initiating formal enforcement
action. 56 Led, Req. 40664 (August 15, 1991). Pursuant to 10 CfR S
2.204(a), the Commission will issue a demand for information to a
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licensee or other person subject to the jurisdiction of the Conm11s-
sion in order to determine whether to initiate an enforcement actior,.
A license must respond to the demand for information; a person other
than a licensee may respond to the demand or explain the reasons why
the demand should not have been issued. 10 CFR s 2.204(b). Since
the demand for information only requires the submission of informa-
tion, and does not by its own terms modify, suspend, or revoke a
license, or take other enforcement action, there is no right to a
hearing. If the Commission decides to initiate enforcement action,
it will serve on the licensee or other person subject to the
jurisdiction of the Commission, an order specifying the alleged
violations and informing the licensee or othe person of the right to
demand a hearing on the order. 10 CFR 6 2.?C2(a). The Commission _,

has deleted the term " order to show cause" from Section 2.202.

Under 10 CFR 6 2.202, the NRC Staff is empowered to issue an
order to show cause why enforcement action should not be taken
when it believes that modification or suspension of a license,
or other such enforcement action, is warranted. Under 10 CfR
$ 2.206, members of the pt.blic uay request the NRC Staf f to issue

of N wj prisuch an order to show cause. C_qnigljAltad_Bdi MLn_(pm t
(Indian Point , Unit 2) and PgwerAtthp_r_i_tLqfjhelt a_t e of New York
(Indian Point, Unit 3), CLl-83-16, 17 NRC 1006, 1009 (1983). Any
person at any time may request the Director of Nuclear Reactor
Regulation, Director of Nuclear Material Safety and Safeguards, or
Director, Of fice of Inspection and Enforcement, as appropriate, to
issue a show cause order for suspension, revocation or modification
of an operating license or a construction permit. 10 CFR $ 2.206,
10 CFR $ 2.202 et seg.

The Director of Nuclear Reactor Regulation, upon receipt of a request
to initiate an enforcement proceeding, is required to make an inquiry _

appropriate to the facts asserted. Provided he does not abuse his
discretion, he is free to rely on a variety of sources of informa-
tion, including Staff analyses of generie issues, documents issued by
other agencies and the comments of the licensee on the factual
allegations. Northern Indiana Public Servite Company (Bailly
Generating Station, Nuclear-1), Cll-78-7, 7 NRC 429, 432, 433 (1978).

In reaching a determination on a show cause petition, the Director
need not accord presumptive validity to every assertion of fact,
irrespective of the degree of substantiation. Nor is the Director
required to convene an adjudicatory proceeding to determine whether
an adjudicatory proceeding is warranted. Ugrt hern Indiana Publjt
Serviqq_C92 (Bailly Generating Station, Nuclear-1), CLl-78-7, 7 NRC
429, 432 (1978).

The APA, S U.S.C 551 pl.leq;, particularly Section SS4, and the Cor.-
mission's regulations, particularly 10 CFR 5 2.719, deal specifically
with on-the-record adjudication and thus the Staff's participation in
a construction permit proceeding does not render it incapable of
impartial regulatory action in a subsequent show cause or suspension
proceeding where no adjudication has begun. Moreover, in terms of
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3 policy, any view which questions the Staff's capabilities in such a
j situation is contradicted by the structure of nuclear regulation

established by the Atomic Energy Act and 20 years experience imple-s.

j menting that statute. titrihern inJ1stng_puJl_itleryltedp2 (Bailly
Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429, 431, 432 (1978).

The agency alone has power to develop enforcement policy and allocate
resources in a way that it believes is best calculated to reach
statutory ends. NRC can develop policy that has licensees consent
to, rather than contest, enforcement proceedings. A Director may
set forth and limit the questions to be considered in a show cause
proceeding. Publi _leryiteltman_y_gf_[ndiana (Marble Hill Nuclear
Generating Station, Units 1 & 2), CL1-80-10, 11 NRC 438, 441 (1980). -

The Commissi)n has broad discretion to allow intervention where it is
not a matter of right. Such intervention will not be granted where
conditions have already been imposed on a licensee, and no useful
purpose will be served by that intervention. E@llt_Ser_vltelgmpLnyn

of injianj (Marble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11 NRC 438, 442-43 (1980).

In the context of proceedings before the Commission, an order to show
cause is a remedial step in dealing with f ailure to rneet required
standards of conduct. The Licensing Board denied a petition for a
show cause order which did not make allegations of any such failure.
Philadelphia Electric _Comaany (fulton Generating Station, Units 1
and 2), LliP-79-23,10 NRC 2?O, 223 (1979) .

The Commission's decision that cause existed to start a proceeding
by issuing an immediately effective show cause order does not dis-
qualify the Commission from later considering the merits of the

- matter. No prejudgment is involved, and no due process issue is .

created. Nucl_qa r_hg i nee r i ng Co . ,_l ts ( S he f f i e l d , I l l i n o i s l ow-
Level Radioactive Waste Disposal Site), Cli-80-1, 11 fiRC 1, 4-5
(1980).

New matters which cannot be raised before a Board because of a lack
of jurisdiction may be raised in a petition under 10 CfR 9 2.206.
Florida Power MighLLo2 (St. Lucie Nuclear Power Plant, Unit No.
2), ALA8-579, 11 NRC 223, 226 (1980); Union Electric _Co._ (Callaway
Plant, Unit 1), ALAB-750, 18 flRC 1205, 1217 n.39 (1983); fatif{t_Ga3
artd_Jlettric Co (Diablo Canyon Nuclear Power Plant, Units 1 and 2),m
ALAB-782, 20 NRC 838, 840 (1984). Where petitioner's case has no
discernible relationship to any other pending proceeding involving
the same facility, the show cause proceeding set out in 10 CFR
s 2.206 must be regarded as the exclusive remedy. Ngtihentlndjigna
Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB-619,
12 NRC 558, 570 (1980),

in every case, a petitioner that for some reasco cannot gain admit-
tance to a construction permit or operating license hearing, but
wishes to raise health, safety, or environmental concerns before the
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V NRC, may file a request with the Director of Nuclear Reactor Regula-
tion under 10 CFR $ 2.206 asking the Director to institute a proceed-
ing to address those concerns. The Staff must analyze the technical,
legal, and f actual basis for the relief requested and respond either
by undertaking some regulatory activity, or if it believes no show
cause proceeding or other action is necessary, by advising the
requestor in writing of reasons explaining that determination.
Qg m it Edison Co. (Enrico fermi Atomic Power Plant, Unit 2), ALAB-
70i. .6 NRC 1760, 1767, 1768 (1982). Er_e W.ashington Public Power
Supply Sv. item (WPPSS Nuclear Project No 1 and 2), CL1-82-29, 16 NRC
1221, 1228-1229 (1982). See also brter ,n_1y_ Chapter of the t ruls
Walton League._nf Americ.A, 1nc . v . fint1 ea deculatory [pmmissi00, 606
F.2d 1363,1369-1370 (D.C. Cir.1979); WaihiDalsn_htblLclawar_S_upply

_

S.yitem (WPPSS Nuclear Project No. 2), ALAB-722, 17 NRC 546, 552-53
_

(1983).

Under 10 CFR 6 2.206, one may petition the NRC for st ricter en-
forcement actions than the agency contemplates, bblic_ler_y.kg_(L
of India.n3 (Marble Hill Nuclear Generating Station, Units 1 and 2),
CL1-80-10, 11 NRC 438, 442-43 (1980).

The agency has broad discrM ion in establishing and applying rules
for public participation in enforcement proceedings. tiarble Hill,

Epn , 11 NRC at 440-41.
p
( ) 6.24.1 Petition for Enforcement Order
v

The mechanism for requesting a show cause order is a petition
filed oursuant to 10 CFR 6 2.206. SJte , EdLt . C.oJDolidales
Edison Cp. of New York (Indian Point, Unit 2) and b wer
Authorit y qf the_1131c_gf._ flew Yon (Indian Point Unit 3),

_

CL1-83-16, 17 NRC 1006, 1009 (1983). Nute that such a
petition may not be used to seek relltigation of an issue that C

has already been decided or to avoid an existing forum in i
which the issue is being or is about to be litigated. W

.C njplidattd ldison CA of N Y. Inc. (Indian Point, Units 1,A 1

2 & 3), CL1-75-8, 2 NRC 173, 177 (1975); blific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CL1-81-6, 13 NRC 443, 446 (1981); Gentr_al PublLc_Utilitie3
[Luclear Carp 2 (Three Mile Island Nuclear Station, Units 1 and
2) and (Oyster Creek Nuclear Generating Station), CL1-85-4, 21
NRC 561, 563 (1985).

Nonparties to a proceeding are also prohibited from using 10
CFR 5 2.206 as a means to reopen issues which were previously
adjudicated. General Public Utilities, spa, 21 NRC at 564.
Stc, e.o., Northern jndiana Pyblic ScryicL C L (Bailly
Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429 (1979),
af f'd, Portar County Chap _tgr of the luak Walten Leagge_,_jn1
v. NRC, 606 f.2d 1363 (D.C. Cir. 1979).

: i
V
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6.24.1.1 Grounds for Enforcement Order

The institution of a show cause proceeding to modify, suspend,
or revoke a license need not be predicated upon alleged
license violations, but rather may be based upon any " facts
deemed to be sufficient grounds for the preposed action."
10 CFR 9 2.202. tLo_rthern InilanLP blicjtr_v_icr_Co (Baillyo J m
Generating Station, Nuclear 1), ALAB-619, 12 NRC 558, 570-71
(1980).

6.24.1.2 Burden of Proof for Enforcement Order

The Atomic Energy Act intends the party seeking to build or
_

operate a nuclear reactor to bear the burden of proof in any
Commission proceeding bearing on its application to do so,
including a show cause proceeding. !!prther_njndiana Publ.it
Sfrvic L Lompany (Bailly Generating Station, Nuclear 1). ALAB-a

619, 12 NRC 558, 571 (1980).

6.24.1.3 1ssues in Enforcement Proceedings

One cannot seek to intervene in an enforcement proceeding
to have NRC impose a stricter penalty than the NRC seeks.
Issues in show cause proceedings are only those set out
in the show cause order. Eghlic Service (9. of India _na
(Marble Hill Nuciear Generating Station, Units 1 & 2),
CLI-80-lG, 11 NRC 438, 442 (1980), One who seeks the im-
position of stricter requirements should file a petition
pursuant to 10 CFR s 2.206. Mauprah f uelLCorm (Uf6
Production Facility), Cl 1-86-19, 24 NRC 508, 513-514 (1986),
citina, Lellotti v. NRC, 725 F.2d 1380 (D.C. Cir. 1982).

The Commission may limit the issues in enforcement pro-
"

ceedings to whether the facts as stated in the order are true
and whether the remedy selected is supported by those facts.
[Loit2n_ Edison Co (Pilgrim Nuclear Power Station), CL1-82-16,m
16 NRC 44, 45 (1982), citina, Public Servi s Co. of [ndianal
(Marble Hill Nuclear Generating Station, Units 1 and 2), CLl-
80-10, 11 NRC 438, 441-442 (1980); kqqpyah fuels Corn 2 (Uf6
Production facility), CLl-86-19, 24 NRC 508, 512 n.2 (1986).

One may only intervene in an enforcement action upon a
showing of injury from the contemplated action set out in the
show cause order. One who seeks a strictu penalty than the
NRC proposes has no standing to intervene because it is not
injured by the lesser penalty. P_ublic Service Co. of Indianae

(Marble Hill Nuclear Generating Station, Units 1 & 2), CLl-
80-10, 11 NRC 438, 442 (1980).

6.24.2 Standards for Issuing an Enforcement Order

The standard to be applied in determining whether to issue a
show cause order is whether substantial health or safety

{
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issues have been raised. A mere dispute over factual issues
,

will not suffice. Northern Indiana Pahlltiervice LL (Bailly
Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429, 433 |
(1978). !,

The Director of Nuclear Reactor Regulation properly has i

discretion to differentiate between those petitions which
indicate that substantial issues have been reised warranting i

institution of a proceeding and those which serve merely to
demonstrate that in hindsight, even the most thorough and
reasonable of forecasts will prove to fall short of absolute
prescience, tin,rthern Indiana Public Service C L (Bailly Gen-
erating Station, Nuclear-1), CL1-78-7, 7 NRC 429, 433 (1978).

6.24.3 Review of Decision on Request for Enforcement Order

10 CFR 5 2.206 has been amended to provide that the Commission '

may, on its own motion, review the decision of the Director
not to-issue a show cause order to determine if the Director
has abused his discretion. 10 CFR 6 2.206(c)(1). No other
petition or request for Commission review will be entertained.
10 CFR S 2.206(c)(2).

While there is no specific provision for Commission review
of a decision to issue a show cause order, the amended -

regulation does acknowledge that the review power set forth
in Section 2.206 does not limit the Commission's supervisory
power over delegated Staff actions. 10 CFR { 2.206(c)(1).
Thus, it is clear that the Commission may conduct any review
of a decision with regard to requests for show cause orders
that it deems necessary.

Prior to the amendment of Section 2.206, that regulation was
silent as to Commission review. At that time, the Commission

,

indicated that its review of a decision of the Director would
be directed toward whether the Director abused his authority
and, in particular, would include a consideration of the
following:

(1) does the statement of reasons for issuing the order
permit a rational understanding of the. basis for the
decision; ;

(2) did the Director correctly comprehend the applicable law,
regulations and policy;

(3) were all necessary factors included and irrelevant
factors excluded;

(4) were appropriate inquiries made as to the facts asserted;

(5) is the decision basically untenable on the basis of the
facts known to the Director.
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EEM011Aalfildlifn_C0mof N.Y.. Inc2 (Indian Fotnt, Units 1,
2 & 3), CL1-75-8, 2 NRC 173 (1975). Eer_ alto liu_cJrAr_[nsingfr-
Jna Cp m lnc. (Sheffield, Illinois low-level Radioactive Waste
Disposal Site), CLI-79-6, 9 NRC 673, 676 n.1 (1979); Mtancrd
tidical SyJ1em (One f actory Row, Geneva, Ohio 44041), L BP-90-
17, 31 NRC 540, 544-45 (1990).

Under the indjan Poinl standards, the Director's decision
will not be disturbed unless it is clearly unwarranted or an
abuse of discretion. Li_stnses Autharjlfd to Possess or
itAAMQrLSitA1191C__ Quant i t i et_oL_ Spas _t a l f&gJrg r M Altrial,
CLI-77-3, 5 NRC 16 (1977). Although the Lndian Point review
is essentially a deferral to the Staff's judgment on facts
relating to a potential enforcement action, it is not an
abdication of the Commission's responsibilities since the
Commission will decide any policy matters involved. JL at
5 NRC 20, n.6.

In determining whether the Director abused his discretion, a
Licensing Board will evaluate the reasonableness of the
Director's decision in light of the facts available to the
Director at the time he issued his decision. The Director's
decision must be based upon reliable, probative, and substan-
tial evidence. Substantial evidence is '''such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion.'" MLancfLM_tdical SyJ1em (One f actory
Row, Geneva, Ohio 44041), LBP-90-17, 31 NRC 540, 556-57
(1990), gng1 Lng, ConsolidaleJLidi_ son CL v. NLRD, 305 U.S.
197, 229 (1938).

The question of whether the federal courts have jurisdiction
to review the Director's denial of a 6 2.206 petition has not
been directly addressed by the Supreme Court. However, two
federal appeals courts have determined that the Director's
denial is unreviewable. lafe Enerav CoaJition v. NRC, 866

_

f.2d 1473, 1476, 1477-78 (D.C. Cir. 1989); Arnow v. NRC, 868
f.2d 223, 230, 231 (7th Cir. 1989). 1he courts relied upon:
(1) the Administrative Procedure Act, 5 U.S.C. s 701(a)(2),
which precludes judicial review when agency action is
committed to agency discretion by law, and (2) the Supreme
Court's interpretation of s 701(a)(2) in llec_(ltr v. Chaney,
470 U.S. 821 (1985), where the Court held that an agency's
refusal to undertake enforcement action upon request is
presumptively unreviewable by the courts. That presumption
may be rebutted where the substantive statute has provided
guidelines ,'or the agency to follow in exercising its
enforcement powers. Upon review of the Atomic Energy Act, NRC
regulations, and NRC case law, the courts did not find any
provisions which would rebut the presumption of unreviewabil-
ity. Also note Ohio v, NRC, 868 f.2d 810, 818-19 (6th Cir.
1989), in which the court avoided the jurisdictional issue,
and instead qismissed the petition for review on its merits.

|
,
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1he Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the forum
for such review. kg 10 CfR 5 2.206(c). DsirojLhtl.mLCA
(Enrico fermi Atomic Power Plant, Unit 2), ALAB-466, 7 NRC 457
(1978). ,

Review of a show cause order is limited to whether the
Director of Nuclear Reactor Regulation abused his discretion.
Northern Indian _a_ Pub 1 Lc_Strvittl291n.y (Bailly Generating
Station, Nuclear-1), CL1-78-7, 7 NRC 429, 433 (1978).

,

The validity of a show cause order is judged on the basis of
information available to the Director at the time it was
issued at the start of the proceeding. [(yclear fnaineering
Co.. Inc. (Sheffield, Illinois low-level Radioactive Waste
Disposal Site), CL1-80-1, 11 NRC 1, 5 (1980).- kg AdELnced
tiedical SvittmJi (One f actory Row, Geneva, Ohio 44041), LBP-90- ,

'17, 31 NRC 540, 542-43 n.5, 556-57 (1990).
,

issuance of a show cause order requiring interim action is not ;

the determination of the merits of a controversy. !{uglnt
-

[naineerina_Co. , I_nci (Shef field, Illi ois Low-level Radioac-
tive Waste Disposal Site), LL1-80-1, 1. NRC 1, 6 (1980).

6.24.4 Notice / Hearing on Enforcement Order to Licensee / Permittee

While a show cause order with immediate suspension of a
'license or permit may be issued without prior written notice

where the public health, interest or safety is involved, the
Commission cannot permanently revoke a license without prior
notice and an opportunity for a hearing guaranteed by'10 CFR

,

6 2.202. Consumers Power _Co (Midland Plant, Units 1 & 2), ,a
CLl-74-3, 7 AEC 7 (1974).

The Director may issue an immediately effective order without
prior written notice under 10 CFR 6 2.202(f) (now s 2.202(a)
(5)) if (1) the public health, safety or interest so requires. |

or (2) the licensee's violations are willful. Nuclear Enci_n-
eerino Company. Inc, (Sheffield, Illinois Low-level Radio-
active Waste Disposal Site), CLI-79-6, 9 NRC 673, 677 (1979).
In civil proceedings, action taken by a licensee in the belief
that it was legal does not preclude a finding of willfulness.
Nuclear Enqineerina Company. Inc. (Sheffield, Illinois Low-
Level Radioactive Waste Disposal Site), CL1-79-6, 9 NRC 673,
678 (1979).

Latent conditions which may cause harm in the future are a
sufficient basis for issuing an immediately effective show

'

cause order where the consequences might not be subject to ,

correction in the future. N u c l e a r E ngjinearinsfampa n y ,_J n c2,-
'

s (Sheffield, Illinois Low-Level Radioactive Waste Disposal
Site), CLI-79-6, 9 NRC 673, 677 (1979), g_i tinJg, [onsumersi
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Pgner_(L (Midland Plant, Units 1 and 2), Cll-74-3, 7 ALC 7,
10-12 (1974).

Purported violations of agency regulations support an
immediately effective order even where no adverse public
health consequences are threatened. [fuglar_Mgheering
[prpan k_latt (Sheffield, Illinois low-level Radioactive
Waste Disposal Site), CLl-79-6, 9 NRC 673, 677-78 (1979).

6.24.5 Burden of Proof in Enforcement Proceedings

The burden of proof in a show cause proceeding with respect to
a construction permit is on the permit holder. [aniumm
Epower Co (Midland Plant, Units 1 & 2), ALAB-283, 2 NRC 11
(1975). As to safety matters this is so until the award of a
full-term operating license. Qairyland Powt.r_(appentlye (La
Crosse Boiling Water Reactor), LBP-81-7, 13 NRC 257, 264-65
(1981). However, the burden of aoing forward with evidence
" sufficient to require reasonable minds to inquire further" is
on the person who sought the show cause order. (gna mtrj
Egwer Co. (Midland Plant, Units 1 and 2), ALAU-315, 3 NRC 101,
110-11 (1976).

Civil penalties may be imposed for the violation of regu-
lations or license conditions without a finding of fault on
the part of the licensee, so long as it is believed such
action will positively affect the conduct of the licensee, or
serve as an example to others, it matters not that the
imposition of the civil penalty might be viewed as punitive.
A licensee is responsible for all violations committed by its
employees, whether it knew or could have known of them. There
is no need to show scienter. One is not exempted from
regulation by operating through an employee. In re Atlantic
.Pastarch Coro , CL1-80-7, 11 NRC 413 (1980).m

6.24.6 Consolidation of Petitioners in Enforcement Proceedings

The Director may, in his discretion, corisolidate the essen-
tially indistinguishable requests of petitioners if those
petitione"s are unable to demonstrate prejudice as a result of
the consslidation. Northern Indiana Public Service Company
(Bailly Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429,
433 (1978).

6.24.7 Necessity of Hearing in Enforcement Proceedings

Once a notice of opportunity for hearing has been published
and a request for a hearing has been submitted, the decision
as to wnether a hearing is to be held no lor'ger rests with the

| Staff but instead is transferred to the Commission or an
; adjudicatory tribunal designated to preside in the proceeding.
| Qitir_yliLO.d Power Co.0 perative (La Crosse Boiling Water Reactor),

LBP-80-26, 12 NRC 367, 371 (1980).
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6.24.8 Intervention in Enforcement Proceedings

lhe requirements for standing in a show cause proceeding are
no stricter than those in the usual licensing proceeding.
Q1irvland Powntig.ppetdlyf (La Crosse Boiling Water Reactor),
LBP-80-26, 12 NRC 367, 374 (1980).

6.25 Sganary Djlp_qsition Procedqtgj

(SEE 3.5)

6.2E Suspension. Revocauss or ModifinUpn_of License
_

A license or construction permit may be modified, suspended or
revoked for:

(1) any material false statement in an application or other
statement of fact required of the applicant;

(2) conditions revealed by the application, statement of fact,
inspection or other means which would warrant the Commission
to refuse to grant a license in the first instance;

(3) failure to construct or operate a facility in accordance with
the terms of the construction permit or operating license; or

(4) violation of, or failure to observe, any terms and provisions
of the Atomic Energy Act, the regulations, a permit, a
license, or an order of the Commission. 10 CFR S 50.100.

The procedures for modifying, suspending or revoking a license are
set forth in Subpart B to 10 CFR. Sie All Chemical _Jsotope Enrish-

'

ment. Inti, LBP-90-26, 32 NRC 30, 36-38 (1990), gjfing, Atomic Energy
Act 9 186(a), 49 U.S.C. 5 2236(a).

Where information is presented which demonstrates an undue risk to
public health and safety, the NRC will take prompt remedial action
including shutdown of operating facilities. Such actions may be
taken with immediate effect notwithstanding the Administrative

ocedure Act requirements of notice and opportunity to achieve
compliance. Estition for Emergency and Remedial Action, CLI-78-6,
7 NRC 400, 404, 105 (1978).

A violation of a regulation does not of itself result in a re-
quirement that a license be suspended. Both the Atomic Energy Act
and NRC regulations support the conclusion that the choice of remedy
for regulatory violations is within the sound judgment of the
Commission and not foreordained. Een 42 U.S.C. 6 2236, 9 2280,
6 2282; 10 CFR 6 50.100. Petition for [meragn_cv and Remedial Actiqn,
CLI-78-6, 7 NRC 400, 405 (1978).
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A decision on whether to suspend a permit pending a decision on
remand must be based on (1) a traditional balancing of the equi-
ties, and (2) a consideration of any likely prejudice to further
decisions that might be called for by the remand. Eublic_Srnjn
.(pmcany of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-623,
12 NRC 670, 677 (1980),

if a safety problem is revealed at any time during low-power
operation of a facility or as a result of the merits review of a
party's appeal of the decision to authorize low-power operation, the
low-power license can be suspended. Et1]]Adelphia_ Electric (n
(Limerick Generating Station, Units I and 2), ALAB-789, 20 NRC 1443,

Sik_jtln EKific Gas and_Eleriric (A (Diablo Canyonl1447 (1984).
Nuclear Power Plant, Unit 1), CL1-81-30, 14 NRC 950 (1981).

There is no statutory requirement under Section 189a of the Atomic
Energy Act of 1954 for the Commission to offer a hearing on an order
lifting a license suspension. 42 U.S.C. 5 2239(a). It is within the
discretionary powers of the Commission to offer a formal hearing
prior to lifting a license suspension. The Commission's decision
depends upon the specific circumstances of the case and a decision to
grant a hearing in a particular instance (such as the restart of
Three Mile Island, Unit 1) does not establish a general agency
requirement for hearings on the lifting of license suspensions. The
Commission has generally denied such requests for hearings. Southern
California _[dison (A (San Onofre Nuclear Generating Station, Unit
1), CL1-85-10, 21 NRC 1569, 1575 n.7 (1985). Sea, Lgt, _ Pacific Gas
nd Electric CL (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CLI-84-5, 19 NRC 953 (1984), af f'd, Sm_LMj_$_Obbnglothers for Peace
v. NRC, 751 f.2d 1287, 1314 (D.C. Cir. 1984), afif'd on reh'a en banc,
789 f.2d 26 (1986).

6.27 Technical Specifications

10 CFR S 50.36 specifies, f1Ltfr alia, that each operating license
will include technical specifications to be derived from the analysis
and evaluation included in the safety analysis report, and amendments
thereto, and may also include such additional technical specifica-
tions as the Commission finds appropriate. The regulation sets forth
with particularity the types of items to be included in technical
specifications. Portland Ggneral Elerdtric Company (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 272 (1979).

There is neither a statutory nor a regulatory requirement that
every operational detail set forth in an application's safety
analysis report (or equivalent) be subject to a technisal speci-
fication to be included in the license as an absolute condition
of operation which is legally binding upon the licensee unless
and until changed with specific Commission approval. Technical
speci)scations are reserved for those matters where the imposi-
tion of rigid conditions or limitations upon reactor operation
is deemed necessary to obviate the possibility of an abnormal
situation or event giving rise to an immediate threat to the
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'

public health and safety. Ir2.ian.19EA, 9 NRC at 273; Cleveland
LLECtric illuminating _Cp2 (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-831, 23 NRC 62, 65-66 & n.8 (1986) (fire protection program need
not be included in technical specification).

Technical specifications for a nuclear s ility are part of the
operating license for the facility and ai- egally binding.
Metropolitan Edison Co. (Three Mile Islano NJClear Station, Unit
1), ALAB-772, 19 NRC 1193, 1257 (1984), rev'd in c. art on other
arounds, CL1-85-2, 21 NRC 282 (1985), citing, Irplan, a nta,
9 NRC at 272-73.

6.28 Termination of facil!tY lhCHRs

Termination of facility licenses is covered generally in 10 CFR
5 50.82.

6.29 Procedqtc.s in Other Typis_pij1c3 rings

6.29.1 Military or foreign Affairs functions

Under the Administrative Procedure Act, 5 U.S.C. 6 554(a)
(4), and the Commission's Rules of Practice, 10 CFR 6 2.700a,
procedures other than those for formal evidentiary hearings
may be fashioned when an adjudication involves the conduct of

( military or foreign affairs functions. Nuclear Fuel Servic h
k h (Erwin, Tennessee), CL1-80-27, 11 NRC 799, 802 (1980).

6.29.2 Export Licensing

Individual fuel exports are not major Federal actions.
Westinahoust Electric Corp. (Exports to the Philippines),
CLI-80-15, 11 NRC 672 (1980). (See also 3,4.6)

6.29.2.1 - Jurisdiction of C9mmisdon re Export Licensing

The Commission-is neither required nor precluded by the
Atomic Energy Act or NEPA from considering impacts of ex-
ports on the global commons. Provided that NRC review does
not include visiting sites within the recipient nation to
gather information or otherwise intrude upon the sover-
eignty of a foreign nation, consideration of impacts upon
the global commons is legally permissible. Restinahouse
[lectric Cotp2 (Exports to the Philippines), CLI-80-14, 11
NRC 631, 637-644 (1980). The Comaission's legislative man-
date neither compels nor precludes examination of health,
safety and environmental effects occurring abroad that
could affect U.S. interests. The decision whether to ex-
amine these effects is a question of policy to be decided
as a matter of agency discretion. 1 , 11 NRC at 654.

As a matter of policy, the Commission has determined not to
conduct such reviews in export licensing decisions primarily
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because no matter how thorough the NRC review, the Comission
still would not be in a position to determine that the reactor
could be operated safely. IL,11 NRC at 648.

The Comission lacks legal authority under AEA, NEPA and NNPA
to consider health, safety and environmental impacts upon
citizens of recipient nations because of the traditional rule
of domestic U.S. law that federal statutes apply only to
conduct within, or having effect within, the territory of the
U.S. unless the contrary is clearly indicated in the statute.
J L , 11 NRC at 637. he alsa General Electric Com (Exports to
Taiwan), CL1-81-2, 13 NRC 67, 71 (1981).

The alleged undemocratic character of the Government of the
Philippines does not relate to health, safety, environmental
and non-proliferation responsibilities of the Comission and
are beyond the scope of the Comission's jurisdiction.
Exp.grts 12 the PhiliDDign, lunta,11 NRC at 656.

6.29.2.2 Export License Criteria

The AEA of 1954, as amended by the NNPA, provides that the
Comission may not issue a license authorizing the export '

of a reactor, unless it finds, based on a reasonable judgment
of the assurances provided, that the criteria set forth in
$6 127 and 128 of the AEA are met. The Comission must also
determine that the export would not be inimical to the common
defense and security or health and safety of the public and
would be pursuant to an Agreement for Cooperation. Welt.ing-
house Electric Coro2 (Exports to the Philippines), CL1-80-14,
11 NRC 631, 652 (1980).

~

The Commission may not issue a license for component exports
unless it determines that the three specific criteria in
S 109(b) of AEA are met and also determines that the export
won't be inimical to common defense. Hgstinghouse Electric
(orp. (Exports to the Philippines), CL1-80-14, 11 NRC 631,
654 (1980).

6.29.3 High-level Waste Licensing

The procedures for the conduct of the adjudicatory proceeding
on the application for a license to receive and possess high-
level radioactive waste at a geologic repository operations
area are specified in Subpart J of 10 CFR Part 2 (10 CFR
65 2.1000 - 2.1023). 54 Fed. Req. 14925 (April 14, 1989).
These procedures take precedence over the rules of general
applicability in 10 CFR Part 2, Subpart G, although 10 CFR
s 2.1000 specifies many of the rules of general applicability
which will continue to apply to high-level waste licensing
proceedings.
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6 6.29.3

Subpart J provides procedures for the development and
operation of the Licensing Support System, an electronic
information management system, which will contain the
documentary material generated by the participants in the
proceeding as well as the NRC orders and decisions related to
the proceeding. Egg 2.11.7. Discovery in High-level Waste
Licensing Proceedings.

_

_

.
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j LBP-78-26 8 NRC 102(1978) 6.15.1
1 6.15.6
} s.19.2
!

j LSP-78-28 8 NRC 281(1978) 6.15

i
i
;

f

l

i
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(CARROL COUNTY SITE ).
ALAR-601 12 NRC 18(1980) 6.6.1

(CATAWBA NUCLEAR 57pTION, UNITS 1 A ND 2 ) .
ALAB-355. 4 NQC 397( 1976 ) 3.11.1.1.1

5.10.3
5.6.3
6.16.3

ALAB-359. 4 NRC 619(1976) 4.4.1
4.4.2
5.10.1

ALAG-687. 16 NRC 460(1982) 2.9.5.1
2.9.5.5
2.9.5.8
3.1.2.1.1
5.12.2.t
5.6.1
6.20.5

ALAO-768 19 NRC 988(1984) 5.12.2
|

1

i ALA8-794 20 NRC 1630/1984) 5.7.1 !

|

ALAB-813 22 NRC 59(1995) 2.9.5.5
2.9.5.7
3.13
3.3.=
3.7.3.2
5.10.3
5.5.1
6.8

ALA8-825. 22 NRC 785(1985) 3.1.2.1
5.10.3

CLI-83-19 17 NRC 1041(1983) 2.9.1
2.9.3
2.9.5
2.9.5.1
2.9.5.5
2.9.5.8
3.1.2.1
3.4.1
3.7
5.6.1
9.20

CL1-83-31, 15 NRC 1303( 383) 2.11.2.4

O O O
m
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(CATAWBA NUCLEAR STATION, UNITS 1 AND 2 ),
L8P-74-22, 7 AEC 659(1974) 3.10

L8P-74-5, 7 AEC 82(1974) 3.10

LBP-81-1, 13 NRC 27(1981) 2.9.3.1
2.9.3.2
2.9.3.6
2.9.4.2

LBP-82-137A. 16 NRC 1791(1982) 3. f 7
6.9.1

LBP-82-116, 16 NRC 1937(1932) 2.11.1
2.11.2
2.11.2.4
2.11.2.5
2.11.2.8
2.11.5
2.9.5 4

LBP-82-51, 16 NRC 167(1932) 2.9.5.9

LBP-83-294, 17 NRC 1121(1983) 2.11.5.2

LGP-83-8A, 17 NRC 282(1983) 3.3.1

LBP-84-24, 19 NRC 1418(1994) 2.11.1
3.13 1

(CHEROKEE NUCLEAR STATION, UNITS 1, 2 AND 3),

ALAB-440, 6 NRC 642(1977) 2.9.2
2.9.3.3.3

ALAB-457, 7 NRC 70(1978) 6.14.1

ALAB-482, 7 NRC 979(1978) 5.1
5.5
6.18

(CLINCH RIVER BREEDER REACTOR PLANT).
ALAB-326, 3 NRC 406(19767 5.12.2.1

ALAB-330, 3 NRC 613(1976) 5.12.2.1

ALAG-345, 4 NRC 212(197/) 5.1
5.0.1

f
ALAB-354, 4 NRC 383(1976) 2.10.2

2.9.3.3.3

~~' 'n gm
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(CLINCH RIVER BREEDER RE ACTOR PL ANT ).
2.9.5.1
2.9.7.1
2.9.9.2.1
5.2

ALAB-688, 16 NRC 471( 1982 ) 5.12.2
5.12.2.1
6.19.2

ALAS-721, 17 NRC 539(1983) 5.7
5.7.1

ALAB-755. 18 NRC 1337(1983) 1.9
6.19.2

ALAS-761 19 NRC 487(1984) 3.1.1
3.1.2
6.19.2

CLI-76-13. 4 NRC 67(1976) 5.12.2.1
5.15
6.15.1

,; CLI-82-23. 16 NRC 412( 1982 ) 3.17
6.1.4
6.15.8
6.19

CLI-82-8 15 NGC 109(1982) 5.17

CL1-83-1, 17 NRC 1(1983) 6.19

L8P-83-8, 17 NRC 158(1983) 6.19.2 f
'

!

LEP-85-7 21 NRC 507(1985) 1.9

(CLINTON POWER STATION. UNIT NO.11
LBP-82-103 16 NRC 1603(1982) 2.10.2

2.9.5.7
3.4 !

'

,
6.10

' 6.8

(CLINTON POWER STATION. UNIT 1), r

!LEP-81-61 14 NRC 1735(1981) 2.11.2.1
2.11.4
2.9.3.1

s

i

f.

9 9 e|
|

I
. ._ _ _ _ _ _ _ _
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(CLINTON POWER STATION. UNITS 1 ANO 2).
ALAB-340. 4 NRC 27(1976) 2.11.1

2,11.2.2
2.11.2.3
3.11.1.3
3.13.1
5.10.3.1

L8P-81-15 13 NRC 708(1981) 3.4.1

(CORALT-60 STORAGE FACILITV). |
ALA8-682, 16 NRC 150(1982) 2,9.3.3.3

2.9.4.1.1
3.10
6.13

LBP-82-24 15 NRC 652( 1982 ) 2.9.3.3.3
2.9.4.1.2

(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT 1).
ALAB-869. 25 NRC 912(1987) 2.9.5

2.9.5.13
2.9.5.5
5.10.3

CLI-86-15 24 NRC 397(1986) 3.4.9

CLI-86-4, 23 NRC 113(19RG) 3.4.5
5.7.1
6.1.4

LDP-86-36A. 24 NRC 575(1986) 2.9.5.5

LEP-87-20, 25 NRC 953(1997) 2.11.2.4

(COMANCHF FEAK STEAM ELECTRIC STATION. UNITS 1 AND 2).
ALAB-260, 1 N4C 51(1975) 5.6.3

ALAB-621 12 NRC 578(1980) 3.15

ALAR-714, 17 NRC 86 ( 19R 3 ) 2.11.2.4
5.6.1
5.7.1

ALAB-716 17 NRC 341(1983) 5.7.5

ALAB-870 26 NQC 71(1997) 2.11.2.2

|

. .

.

---______ , - m s
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(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2).
5.12.2.1

CLI-81-24, 14 NRC 614( 198 t ) 3.4.2

CL1-85-36. 14 NRC 1111(1981) 3.1.2.3
3.4.2

CLI-83-6, 17 NRC 333(1983) 5.7

CL1-88-12. 28 NRC 605(1988) 2.9.3.3.3

l CL1-89-6, 29 NRC 348(1989) 2.9.3.3.3
4.5

LBP-81-23, 14 NRC 159(1981) 3.4.2

LBP-81-25, 14 NRC 241(1981) 2.11.2
2.11.2.8
2.9.5

LBP-81-51. 14 NRC 896(1981) 2.9.5.7

LBP-82-17 15 NRC 593(1987) 3.5.2

LBP-82-18 15 NRC 598(1982) 2.11.1

LBP-82-59 16 NRC 533(1982) 2.11.2.4

LOP-82-87, 16 NRC 1195(1982) 2.2
3.1.2
6.4.2

LBP-83-33, 18 NRC 27(1983) 3.1.1

LBP-83-34, 18 NRC 36(1983) 3.17

LBP-83-55, 18 NRC 415(1983) 3.14
3.14.2

L8P-83-75A, 18 NRC 1260(1983) 2 9.5
2.9.5.1
2.9.5.5

LOP-83-81, 18 NRC 1410(1983) 3.12.4
4.2

LBP-84-10. 19 NRC 509(1984) 3.12.4
4.2
4.3.1
5.12.1

LRP-84-25, 19 NRC 1589(1984) 3.5

O O O
, . ,
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-

- - (COMANCHE PEAK-STEAM ELECTRIC STATION. UNITS l'AND 2). [
LBP-84-50.. 20 NRC 1464(1984) 2.11.2.4

. >

LBP-85-32 ..22 NRC 434(1985) '2.11.2.2 =!
'

3.5.2.2
C.16.1.3 ;

LBP-85-39 22 NRC 755(1985) 3.11.1.1
i

LEP-85-41, 22 NRC 765(1985) 2.11.4 y
,

I
LBP-86-20, 23 NRC 844(1986) 3.1.2

4

LBP-87-18 25'NRC 945(1987) 2.11.2 t

2.11.2.2 t,
!

LBP-87-27. 26 NRC 228(1987) 2.11.2 }

| |
:

I i
(DAVIS-BESSE NUCLEAR PDwER STATION). ;2

ALAB-157, 6 AEC 858(1973)' 5.8.8'
,

!

ALAB-25, 4 AEC 633(1971) 5.7 i
,

t' I

ALAB-290 2 NRC 401(1975) 6.11- i

')
ALAB-3OO. 2 NRC 752(1975) 5.12.2 1 ',

4

S.4 i
6.11 (

t.

ALAB-332, 3 NRC 785t1976) 6 4.1.1 l

| 6.4.2 t

6.4.2.1 i
' 6.4.2.2 ?

| 6.4.2.3 j

i t
i

i,.
.

(DAVIS-BESSE NUCLEAR POWER STATION. UNIT 1).' ALAB-297 2 NRC 727( 1975 ) 3.15
| 5.12.2.1 ,

i'l
! >

ALA8-314 3 NRC 98(1976) 5.12.2.1

'
ALAB-323, 3 NRC 331(1976) G.3 ,

1

!'

'LBP-87-11, 25 NRC 287(1997) '6.16.1.3 h
|

! [
' ;

I
. (OAVIS-BESSE NUCLEAR POWEk ST A "!ON.- UNI T S 1.2.3), p

| ALAB-378. 5 NRC 557t1977) 3.17 !

! 6.4.2.2- [
. I

!
!
!

!
!

l }
i

. _ . . - - _ _ . . - - ___ _ . _ _ . . . - . . . . ,._..;- . *
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(DAVIS-BESSE NUCLEAR POWER STATION, UNITS 1.2.3).
ALA8-385 5 NRC 621(1977) 5.6.3

5.7
5.7.1
6.3

ALAB-560. 10 NRC 265(1979) 6.3

LGP-76-8 3 NRC 199(1976) 2.11 2.2

LBP-77-7 5 NRC 452(1977) 4.3
6.3

(DAVIS-BESSE NUCLEAR POWER STATION. UNITS 2 AND 3).
ALAB-622, 12 NRC 667(1980) 3.18.1

3.18.2

ALAB-652, 14 NRC 627(1991) 5.6.1

(DAVIS-BESSE STATION, UNITS 1 2, 3: PERRY PLANT. UNITS 1 AND 2).
ALAB-430, 6 NRC 457(1977) 4.4

5.10.3

CLI-77-22, 6 NRC 451(1977)

|

(DIABLO CANYON NUCLEAR POWER PLANT. UNIT 2).
ALAB-254, 8 AEC 1184(1975) 3.16

3.8.1
4.3
5.6.3

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 29
ALAB-223, 8 AEC 241(1974) 2.9,3.3.4

ALAB-334, 3 NRC 809(1976) 2.7
3.11.1.2
6.5.2

ALAB-410, 5 NRC 1398(1977) 2,11 2.4
3.12.4
6.20.4

ALAB-504 8 NRC 406(197R) 3.16
5,12 2

5.12.2.1

9 9 9
.
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-

.)(DIABLO CANYON NUCLEAR POWER PLANT, UNITS't AND 2). ,

-ALAB-514 8 NRC' 697( 1978 ) 5;12.2 1

: 2'.1 1. 5.1 '--ALAB-519.;9 NRC 42(1979) .

AL AB -580'. 11 NRC.227(1980) 3.122.1
3.14.3
3.3.7 |
4.6

. 5. 6.'3 .

ALAB-583 11 NRC 447(1980). 2.10.2
5.2.

ALAB-592. 11 NRC 744(1980).. 5.6.6.1-
s.4.1.1-

ALAB-598 11 NRC 876(1980) 4. 4. 2,

ALAB-600, 12 NRC 3(1980).
-2.11.2.5-
2.10.2

ALAB-604, 12 NRC 149(1980) ,3.12.1.2

'ALAB-607, 12 NRC 165(1980) .3.12.3

ALAB-644 13 NRC 90' ( 1981 ) ' 3.1 ' 4. 2 :s .

3.16
.5.1
5.15

ALAB-728, 17 NRC 777(1983) - 1. 8
2.9.7
3.1.2.1,1

3.1.2.3
3.14.2
3.4.1 q

4.6
6.14.3
6.15.1
6.15.1.1
6.15.6
6.16.1
6.20.4

ALAO-756, 18 NRC 1340(1983) 4.4.2

ALAB-763. 19. NRC 571( 1984 ) 3.8

ALAB-775. 19 NRC 1361(1984) 3.14.2
4.4.1
4.4.1,1

4.4.2

. .. . . .
.

- . . . . . - . . - . . . . .
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(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2).
ALAB-776, 19 NRC 1373(1984) 3.1.2

ALAB-781 20 NRC 819(1984) 3.4
5.10.1
5.6.3
6.15.7

ALAB-782, 20 NRC 838(1984) 5.6.1
6.24

ALAB-811, 21 NRC 1622(1985) 3.16

ALAB-873, 26 NRC 154(1987) 2.9.5.13
i
|

ALAB-877, 26 NRC 287(1987) 2.9.5
5.7.1
6.15.1.2
6.15.7

! Alad-880, 26 NRC 449(1987) 2.9.5
2.9.5.1
2.9.5.7
3.1.2.6
5.10.3
5.5.1
6.15.7

i

| CLI-76-1, 3 NRC 73(1976) 5.4
5.8.11

CLI-80-11 11 NRC 511(1980) 3.1.4.2
5.6.7

CLI-80-24 11 NRC 775(1980) 2.9.5.9
6.23.3.2

CLI-BO-6 11 NRC 411( 1980) 5.16.1

CLI-90-9 11 NRC 436(1980) 3.1.4.1

CLI-81-6, 13 NRC 443(1991) 3.1.2.1
6.24.1

CLI-82-39 16 NRC 1712(1982) 3.4.4
4.4.1

CLI-83-32, 18 NRC 1309(1983) 1.8
2.9.9
3.t.2.1.1
3.1.2.3
3.14.2
3.4 1
4.6

9 O O
- - -
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,' .(DIABLO CANYON. NUCLEAR POWER' PLANT, UNITS'1 AND 2),
G.14.3.

i 6.15.1-

f .. 6.15.1.t-
6.15.6-,

j 6.16.1
'6.20.4

4
i CL1-84-5,''19 NRC 953(1984) 6.26,

3

j. CLI-85-14 22 NRC 177(1985) :5.18
5.7.1'

|| .CLI-86-12, 24 NRC 1(1986)' 5.7.14

6.t.4
i-

LBP-78-36, 8 NRC 567(1978) 3.12.4

! LBP-8*-5, 13 NRC 226(1981) .3.4.1
3 4.4 .

4. 4. 2 '
- 6.15.1.1

! LBP-86-21, 23 NRC 849(1986) 2.9.5
! 3.t.1

6.1
6.15.7

1.

j LBP-87-24, 26 NRC f59(1987) 2.9.5
2.9:5.7-

9

1 - [
l |
| '

| (DOUGLAS POINT NUCLEAR GENERATING STATION. UNITS 1 A ND '- 2 ) . ,

|
ALAB-218, 8 AEC-79(1974) 2.9;5.6 |,_

| 2.9.5.7 .
|

;- 6.20.4
' 6.9.1

! ALAB-277, 1 NRC 539(1975) 3.341-
3,3rt.1
3.3,1.2
3,3.2.1

'3.4 4

i

I
s

(DRESDEN NUCLEAR POWER STATION. UNIT ik |

,
CLI-81-25, 14 NRC 616(1981) 2,10.1.1

' 2.9;4.1.2
'

2.9.4.2 ,

| 2.9.5.1 |

2.9;9.2.2 'j*

'6.t.4 1

:
!

. . .__ . . _ . _. - :. ,, . .-,:.,. . - - , . . . . . -- . ., . . . ~ _ . - _ _ _ . . . _ . . . .. . -.._. _. ._ - - , . . , - . . . . - _ . - .
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(DRESDEN NUCLEAR POWER STATION, UNIT 1), i
6.15.1

LBP-82-52, 16 NRC 183(1982) 2.9.4.1.1
2.9.4.1.2 r

'

2.9.5.1

(DUANE ARNOLD ENERGY CENTER) ;
ALAB-108, 6 AEC 195(1973) 2.10,1

2.10.1.2
3.4.2

!

|
(ENERGY SYSTEMS GROUP SPECIAL NUCLEAR MATERIALS LICENSE NO. SNM-21). ,

CLI-83-15, 17 NRC 1001(1993) 2.2 f

6.13 i
t

LOP-83-65 18 NRC 774(1983) 2.2
2.9.4.1.1
6.13

!

.!
!

(ENRICO TERMI ATOMIC POWER PLANT), ;
ALAB-77 5 AEC 315(1972) 4.6 +

$

!
L

(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2),
ALAB-466, 7 NRC 457(1978) 5.6.1

5.s. 14 !
6.24.3 +

f

ALAB-469, 7 NRC 470( 1978 ) 5.9 f
6.14 !

t

[| ALAB+470, 7 NRC 473(1978) 2.9.4.1.1
| 2.9.4.1.2 ;

2.9.4.1.4 )
2.9.4.2 |

i

3.1.2.5; [
'

6.16.1 i

ALAB-707 16 NRC 1760(1982) 2.9.3.3.3 |
2.9.3.3.4 t

4.4.2 !
'6.24
f

ALAB-709, 17 NRC 17(1993) 4.2.2
5.5.1 ,

'5.5.2 .

' i
i i

G G G ;:
,

,
!

, w a ~
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(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2),
5.8.1

ALAG-730, 17 NRC 1057(1983) 1.8
2.9.5.5
2.9.9
3.0

LBP-78-11, 7 NRC 381( 1478 ) 2.9.4.1.1
2.944.1.2
2.9.4.1.4
2.9.4.2
3.1.2.1
3,1.2.5

6.1.4.4
6.15
6,15.6

6.16.1

LGP-78-13, 7 NRC 583(1978) 2.9.3.6
2.9.4.1.1
6.3
6.3.1

L8P-78-37, 9 NRC 575(1978) 1.7.1
2.11.1
2.11.2.1
2.9.4
2.9.4.1.2
2.9.G.6

L8P-79-1, 9 NRC 73(1979) 2.9.3.1
2.9.4.1.1
2.9.4.1.2
2.9.4.t.4
3.16

LBP-82-96, 16 NRC 1409(1982) 2.9.3 3.3

(ERWIN, T ENNE S5E E ) .
CLI-80-27, 11 NRC :93(1980) 6.29,1

(EkPORT TO SOUTH KOREA). i

CL1-80-30, 12 NRC 253( 1990 ) 2,9.4.1.3 !

3,2.1

3.'.6

_ __ _ _. __ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _
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(EXPORTS TO TAIWAN).
CL1-81-2, 13 NRC 67(19811 3.2.1

3.4.6
! 6.29.2.1

.

I

(EXPORTS TO THE PHILLIPINES).
CLI-80-14, 11 NRC 631( 1980) 5.7.1

6.29.2 i
G.29.2.2

CLI-80-15, 11 NRC 672(1980) 6.15.1.1
6.29.2

(FINANCIAL ASSISTANCE TO PARTICIPANTS IN COMMISSION PROCEEDINGS).
CLI-76-23 4 NRC 494(1976) 2.9.10.1

(FLOATING NUCLEAR POWER PLANTS).
ALAB-489. 8 NRC 194(1978) 1.8

3.1.2.5
3.3.1
6.15.7
6.16.1.
6.16.1.1
6.18
6.20.4

ALAB-500. 8 NRC 323(1978) 5.14

L8P-79-15, 9 NRC 653(1979) 6.t5.2

i

!
'(FORT CALHOUN STATION, UNIT 2),

LBP-7~-5. 5 NRC 437(1977) 1.1

(FULTON GENERATING STATION. UNITS 1 AND 2),
ALAB-206, 7 AEC 841( 1974 ) 2.9.7

ALAB-657, 14 NRC 967( 1991 ) 1,3

1.9
3.1.2.1.1 '

3.4.3

tBP-73-23, 10 NRC 22O(19~9) 3.1,2.5
6,24

6.6

9

O O O
,
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(CRAND COLF NUCLEAR STATION, UNITS 1 AND 2).
L8P-82-92, 16 NRC 1376(1982) 2.9.3.3

3.4.2.1
6.20.4

(GREENE COUNTY NUCLEAR PLANT).
ALAB-434, 6 NRC 471(1977) 2.9.7

ALAB-439, 6 NRC 640(1977) 5.12.2.1

(GREENWOOD ENERGY CENTER. UNITS 2 AND 31.
ALA8-225, 8 AEC 379(1974) 2.8.1.1

3.1.4.1

ALAS-247, 8 AEC 936(1974) 6.15
6.15.8.2

ALA8-376 5 NRC 426(1977) 2.9.4.1.1
2.9.7
3.1.2.4
5.4
5.8.1

ALAB-472 7 NRC 570(1978) 2.9.7
5.4
5.8.1

t

ALAB-476, 7 NRJ 759(1978) 2,9 3.3.3

(H. B. ROBINSON. UNIT 2),
ALAB-569, 10 NRC 557(1979) 6.15.6.1 i

G.15.8.5

LBP-78-22, 7 NRC 1052(1978) 6.15.8.4

(HANFORD NO. 2 NUCLEAR POWER PLANT), [
ALAB-113 6 AEC 251(1973) 3.10 >

i

(HARTSv!LLE NUCLEAR PLANT UNITS 1A.2A.18.28).
ALA8-367, 5 NRC 92(1977) 3.11

3.11.1.1.1
,

3.13 1
5.10.1
5.10.3

o

O O O
- - - -
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''

~

(INDIAN POINT. STATION. (JNIT 2),
ALAB-414. 5 NRC.1425(1977) 5.'15'

' '

" S . 7 ..

.ALAB-453'. 7.NRC:31(1978)- '6,15.8.1

.ALAB-75 5.AEC 309(1972) '3.10

CLI-74-23 7 AEC 947(1974) 2.9.5.9-
6.16.1.3-
? ** 2:

(INDIAN POINT STATION. UNIT 3);
ALAB-281 2 NRC,6(1975) '5.12t1

5.13.1.2
5. 4 -

CLI-74-28. 8 AEC'7(1974) 3.4-2.

CLI-75-14, 2 NRC 835(1975) 3.9
6.15.9.1

(INDIAN POINT STATION, UNITS 1 2 AND 3)
ALAB-319, 3 NRC 188(1976) 3.1.'2.3

3.4.2
6.16.123

ALAB-357, 4 NRC 542(1976)~ 6.1 ' 5.

ALAB-377. 5 NRC 43O(1977) 2.6
3.3.3

'

C L I -7 5- 8, 2 NRC. 173(1975) 6.24.1 !
6.24.3 -

CLI-77-2 5 NRC 13(1977) 3.7
6.5.4.1

CLI-se-4 5 NRC 31( 1977) 6.1.5 1

(INDIAN POINT, UNIT NO. 2); (INDIAN POINT. UNIT NO. 3).
LBP-82-105 16 NRC 1629(1982) 2.9.5

34
6.20.3 ,

1

LOP-82-113. 16 NRC 1907(1982) 2.11.3

LBP-82-12A. 15 NRC 515(1982) 3.1.2.4

.,

__ .

, . y.
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(INDIAN POINT. UNIT NO. 2 ): (INDIAN POINT, UNIT NO. 3),
L8P-82-128, 15 NRC 523(1982) 3.1.2.4

L8P-82-23, 15 NRC 647(1982) 3.1.2.1
5.14

L8P-82-25, 15 NRC 715( 1982) 2.10.2
2.9.4.1.2

(INDIAN POINT, UNIT 2); (INDIAN POINT, UNIT 3),
CLI-81-1, 13 NRC 1(1981) 3.1.2.7

5.1G.1

CLI-81-23, 14 NRC 610(1981) 3.1.2.7
5.16.1

CLI-82-15, 16 NRC 27( 1982 ) ' 2.9.3
3.1.2.7

CLI-82-41, 16 NRC 1721(1982) 1.8
6.5.3.1

CLI-83-16, 17 NRC 1006(1983) 1.8
6.10.1
6.24

I

|L8P-83-29, 17 NRC 1117(1983) 3.13
!

L8P-83-5, 17 NRC 134(1983) 2.9.5

(JAMESPORT NUCLEAR POWER STATION, UNITS 1 AND 2).
ALAR-318, 3 NRC 186(1976) 5.12.2.1

(JAMESPORT NUCLEAR STATION. UNITS 1 AND 2).
ALAB-292. 2 NRC 631( 1975) 2.5.3

2.9.3.3.3
2.9.4.1.1
2.9.4.1.4

ALAR-353, 4 NRC 381( 1976 ) 5.12.2.1

ALA8-481, 7 NRC 807(1978) 5.7.1

L8P-77-21, 5 NRC 684(1977) 6.15.3.
6.15.3.1

O O O
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,

(LA CROSSE BOILING WATER REACTOR).
L8P-81-7, 13 NRC 257(1981) 6.24.5 t

,

;
|

LBP-82-59, 16 NRC .32(1982) 3.5 }
3.5.1 i

,

3.5.2
3.5.3
6.15.4
6.15.5

'

;

6.15.6 !

G.15.7 |
1 |

LBP-88-15, 27 NRC 5,L( 1988 ) 1.9
j 3.1.2.1
'

6.15.1.1 ;

! !

!'
!

5 (LASALLE COUNTY NUCLEAR STATION, UNITS 1 A ND 2 ) .
ALAB-153, 6 AEC 821(1973) 4.4 |

4.4.2 ?

'

!
1 CLI-73-8 6 AEC 169(1973) 2.8.1.1

ff 3 1.4.1
'

1

i

I
' (LIMERICK GENERATING STA1!ON, UNIT 1), )
; ALAB-833, 23 NRC 257(1986) 2.9.5.1 [

2.9.7 -

ALAB-835, 23 NRC 267(1986) 5.7.1
| !
' r

i L8P-86-9, 23 NRC 273(1986) 2.9.3.1 i
'

2.9.3.3.3 i

|!

| LEP-88-12, 27 NRC 495(1998) 3.5.2.3 f
i

I

h
I

, (LIMERICK GENERATING STATION. UNIT 2),
,

I CL!-89-17, 30 NRC 105(1999) 5.7 !
l

:i
i i
I

.

(LIMERICK GENERATING STATION, UNITS 1 AND 2), !

ALAB-262, 1 NRC 163(1975) 2.9.9.1 '

6.15.3 g
I 6.20.4 .

|
'
t,

ALAB-726, 17 NRC 755(1983) 3.1.2.1i

'
85.6.1

I i

| ALAB-765 19 NRC 645(1994) 2.2 I
i !
i t

I 9 9 9 |1 ,

L_. . _ . . .. . - . __. .. .
:
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(LIMERICK GENERATING STATION, UNITS 1 AND 2).
6.15.3 _

'

6.16.2
G 20.2
6.20.3

*
ALAB-823, 22 NRC 773(1985) 4.4

IALAB-829, 23 NRC 13(1986) 2.9.3.3.3
2.9.5.13
2.9.5.5
3.14.2 ;

4.4.1 '

4.4.1.1 j.,

5.10.3
5.4
5.5.1
5.8.1 l

ALAB-830. 23 NRC 59(1986) 3.1.2.1

ALAB-834, 23 NRC 263(1986) 4.4.1.1 ,

4.4.2
i

ALAB-836, 23 NRC 479(1986) 1.8 [
2.9.5.1

[
2.9.5.6 i

3.1.2.6
3.11 t

3.13
'

3.13.1
3.14.3
3.3.6
3.1 <

5.10.1
5.5.1

| 6.16.1.3 y

6.16.2 4

i
ALAB-840, 24 NRC 54(1986) 4.4.2 I

5.6.1 |

+

ALAB-845, 24 NRC 22O(1986) 1.8 ,

2.11.1
2.9.5
2.9.5.1
3.1.2.4
5.1 [
5.2
5.5.1 ,

6.16.2 !

I
ALAB-857, 25 NRC 7(1987) 1.8 (3.1.1 -

t

I

O O O ;

-- - . _
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(LIMERICK GENERATING STATION.' UNITS 1-AND 2),
3.7
5.19.1

ALAB-863, 25 NRC 273(1987)' ~2.11.5
3.11.1.1.1
5.1
'5 10.3 -
5.5.1.
5.8.2 -

CLI-85-13.-22 NRC 1(1985) 5.7

CLI-85-15. 22 NRC 184(1985) 2.11.1
2.9.5 = .

3.1.4.1
5.7

CLI-86-18, 24 NQC 501(1986) . 4.4,2

5.6.1-
6.4.2
6.5.1

| CLI-86-6 23 NRC.'13O(1986) 4.4. 1
4.4.2(

CLI-89-10. 30 NRC 1(1989) 6.15.1.1

CLI-89-15, 30 NRC 96(1989) '5.7.1
6.15.1.1

LBP-82-43A. 15 NRC 142(1982). '2.9.3
2.9,4.1.1
2.9.4.1.2
2'9.4.2.

3.4.1
6.15
6.15.1

LBP-82-72. 1G NRC 96A(1982) 6.14
6,15.8
6,15.8.4

LBP-83-11, 17 NRC 413(1983) 6.15.6
6.15.8
6,15.8.5

LBP-83-25, 17 NEC 681(1983) 3 1.2.1.
5.6. t -
5.8.10

LGP-83-39."18 NRC.67(1983) 1.8
2.5,5.5
2.9,5.8

.

i |
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!

(LIMERICK GENERATING STATION, UNITS 1 AND 2),
3.0
3.S

LGP-84-16, 19 NRC 857(1984) 3.1.2.1
! 3.4.1

6.13

'

L8P-84-18, 19 NRC 102O(1984) 2.9.5.8

LBP-84-3f, 20 NRC 446(1984) 6.15.3

LEP-89-14 29 NRC 487(1989) 3.18.1
|

LBP-89-19, 30 NRC 55(1999) 3,1.2.1 i
,

[
.

(LOW ENRICHED URANIUM EXPORis YO EURATOM MEMBER NATIONS).
CLI-77-31, 6 NRC 849(1977) 2.9.10.1 ,

!

! l
4

(MAINE VANKEE ATOMIC POWER STATION). j
ALAB-144, 6 AEC 628(1973) 5.10.2.1

i
ALAB-161, 6 AEC 1003(1973) 3.7.2

5.5.1 {

i

ALAB-166, 6 AEC 1148(1973) 3.7.2 ;

' 5.12.1 [
i

! ALAB-975 7 AEC 62(1974) 3.7.2 !
;
'

CLI-74-2, 7 AEC 2(1974) 3.7.2
3.9

CLI-83-21, 18 NRC 157(1983) 6.10.1

LBP-82-4, 15 NRC 199(1982) 2.9.3.1 ;

2.9.3.3.3 }

!
!

i
(MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), [

ALAB-6R6, 16 NRC 454(1982) 4.3
~

;

'.ALAB-689, 16 NRC 887(1982) 4.6
!

CLI-82-37, 16 NRC 1691(1982) 4.3 |
!

LBP-75-67, 2 NRC 813(1975) 2.11.5.2 }
2.9.2
3.3.2.1

,
i

>

e e e |
!

I
_ _ _ . . . _



_ _ _ _ _ , . . _ _ _ _ _ _ . _ _ _ _ _- . _ . . . - ._ , . . . . __ . ._ . . _ _
,

.

_

e G G
~

'
'

FACILITY INDEX ----APRIL 1992; PAGE 35
,

'I- (MANUFACTURING LICENSE FOR FLOATING NUCLE AR POWER PLANTS);
.3 3.2.4.

I- -f
- o
i ,[

. .
. .

' l(MARBLE HILL NUCLEAR' GENERATING STATION, UNITS 1.ANDf2).4

ALAB-316, 3 NRC 167(1976) ' 2 . 5 . . :.
3.1.2.1

' 3.4 |t
,

ALAB-322. 3 NRC 328(1976) 2.9.4 i

2.9.4.1.2
I

.4 NRC 2O(1976)' '2.9.3.3.3
'

ALAB-339
2.9,7.1

'5.'12 2
' i 5.5.3
* 5.8.4.1

ALAS-371.' 5 NRC 409(1977) 3.3.1: f
5.12.2,1 |

$)

ALAB-374 5 NRC|417(1977).
.5.12.2.1.2 ,

4.6- .

*

, !
! ALAB-393 5 NRC 767(1977)' 5.12.2.1 r

). ..

-- iALAB-405, 5 NRC 1190(1977) 3.15
,

5.12.2f1 I
r.

ALAB-437 6 NRC 630(1977) '5 711! -.

'

i ALAB-459.-7 NRC 179(1978) 1.1
.

Li 3.11.'t.4

| 3.3.2.4 |
3.3 4

- [;5.13
5.6.1 .

( '6.15.3
,

t

I
ALAB-461 7 NRC 313(1978) 311.2.5 {

3.1.2.7 --;
'

3 13.1
5.10.1- |

5.4
5. 5 - 'j
5.8;7 ;

6.16.1.3 .i
. -v

ALAB-493. 8 NRC 253(1978) 2.7 !

!3.1.2.6
3.6
4.5-

- 5.12.1 .

I.
r

'

.

a
i

. -c - 4 ,w. w. 2.4 ,q- , , .
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(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 ANO 2).
5.15.1
5.18 s

5.19.4
5.7.1
6.18
6.5.1
6.5.2

ALAB-530, 9 NRC 261(1979) 4.4
'i

CLI-80-10. 11 NRC 438(1980) 2.9.3.1
'

2.9.4.1.1
2.9.4.2
6.24
6.24.1.3

LBP-86-16, 23 NRC 789(1986) 6.14.3

LBP-R6-37, 24 NRC 719(1986) 1.9
3.1.2.1

L

(MIDLAND PLANT, UNITS 1 ANO 2).
ALAB-101, 6 AEC 6O(1973) 2.8.1

2.8.1.1
2.8.1.3 >

3.1.4.1

ALA8-115, 6 AEC 257(1973) 5.10.2.2

ALA8-118, 6 AEC 26311973) 2.11,5

ALAB-122 6 AEC 322(1973) 2.11.5 I
| 2.11.6
| 5.4 |
l 5.8.3.1
I

:

!

ALAB-123, 6 AEC 331(1973) 3.1.1 !

3.10
3.7.2 ;

5.5.1 *

5.5.2 .

I
ALAB-235, 8 AEC 645(1974) 4.3.1 |

6.14.2.1 {

ALAG-270. 1 NRC 473(1975) 5.10.1
5.10.3 l

5.13.2 |
!

ALAB-282, 2 NRC 9(1975) 5.2

i
!
+

0 0 0
. . . - _ _.

b
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(MIDLAND PLANI; UNITS-1 AND 21.
ALAB-283. 2 NRC .11( 1975 ) ., 6.24.5

.

ALAB+315; 3'NRC'101(1976) 6.24.5

ALAB-344 4 NRC 207(1976) 5. 8. 2 -

ALAB-379 S'NRC 565(1977). "3.i12
3.12.2~

ALAB-382.'S!NRC 603(1977) -2.9.10.2;"

3.12.3

5ALAB 395- 5 NRC 772(1977). 5.15.2
J5,18
S.19.3"

.5,6.2 '

.S.7
-5f7.1
6.15.3.2

ALAB-417 S'NRC'1442(1977) 5.4
6.14.3:
6 . 4 .' t .1

ALAB*438. 6 NRC: G38(1977) 2.11.6L
5.t2.2.1

ALAB-458, 7 NRC 155(1978) 4.3
5.15.3
5. 7.1 -
5 . 7 . 2 --
6 15.4.2

ELAB-469, 7.NRC 464(1978) 3.3.4
S.8.2

ALAB-541, 9 NRC 436(1979) 5.12.2.1
S 8.2

ALAB-634, 13.NRC 96(1981) 5.12.2.1

ALAB-674 15 NRC 110(1982) '3.1.2.1
3.1.2.1.1

ALA8a684 16 NRC 162(1982) 3.: 1. 2. 5
5.4

ALAB-691 16 NRC 897(1982) 1.5.2
3.1.2
3.7;1

4.2
4.2.2
4.6
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(MIDLAND PLANT, UNITS 1 AND 2).
5.1
5.5.1
6.4.1
6.4.1.1

ALAB-764, 19 NRC 633( 1984 ) 2.11.2
2.11.2.4
2.11.2.5
2.11.6

ALAB-842 24 NRC 197(1986) 2.9.9.3
2.9.9.4

CLI-74-3, 7 AEC 7(1974) 6.24.4

CLI-79-3, 9 NRC 107(1979) 6.4.2.2

)

|
CLI-83-2, 17 NRC 69(19831 1.5.2

!

LBP-74-54 8 AEC 112(1974f 3.7

LBP-78-27 8 NRC 275(1978) 2.f.3.3
2.9.3.1 .

2.9.4
| 2.9.7 ,

j 5.8,1

I LBP-81-63 14 NRC 1768(1991) 2.11.2.6
3. 12
6.5.4.1

LBP-82-118, 16 NRC 2034(1982) 6.21

LBP-82-63 16 NRC 571(1992) 2.9.3.1L

2.9.3.3.3
2.9.5.5
6.15.6
6.21
6.R

LBP-82-95, 16 NRC 1401(1982) 6.15.6

LBP-83-28, 17 NRC 987(1983) 2.9.9
2,9.9.2.2
3.13

LBP-83-53, 18 NRC 282(1993) 2.11.2
2.11.2.4

LBP-83 *' 18 NQC 7G6(1993) 2.11.2
2.11.2.4

L8P-83 NRC 1094(1983) 2.11.2.4

O O O
_
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t FACILITV INDEx --- APQil 1992 PAGE 46
s

j (PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2).
; CL1-86-22 24 NRC 685(1986) 1.8

| 5.15.1
i

} CLI-86-7 23 NRC 233(1986) 3.14.2
j 4.4.2
j 4.4.4
;

'
.

I
i LBP-81-24, 14 NRC 175(1981) 2.9.4.1.1 3

i 3.17 I

h
LEP-81-35 14 NRC 682(1981) 2.11.4 [

2.9.3.3.3 f|
4 2.9.5.3 |

| 2.9.9.2.2 |
3.7.3.2 |q

| I

,
LBP-81-42. 14 NRC 842(1981) 2.9.5.7 '

1

i
j LBP-81-57, 14 NRC 1037(1981) 6.21.2
1
*

LBP-82-1A. 15 NRC 43( 1982) 2.9.5.7
6.9.1

LBP-82-102, 16 NRC 1597(1982) 2.11.2.2,

1

| LBP-82-11 15 NRC 348(1982) 2.9.5.5
|- 2.9.5.7 ,5i

i
| LBP-82-114 16 NRC 1909(1982) 3.1.2.5
j 3.5
|

LBP-82-15 15 NRC 555(t982) 2.9.5.5
2.9.5.7

| LBP-82-53, 16 NRC 196(1982) 2.9.3.3.3
5.18

LEP-82-67 16 NRC 734(1992) 2.11.2.8

L8P-82-69 16 NRC 751( 1982 ) 3.1.2.1
'!

LBP-82-79. 16 NRC 111(1992) 2.9.5.5
3.1.2.3 |

LBP-82-99 16 NRC 1355(1982) 2.9.5 5

LBP-82-9 15 NRC 339(1982) 3.1.2.3

LGP-82-90. 16 NRC 1359(1992) 2.9.5.5

LBP-82-98 16 NRC 1459(1982) 2.9.5

LSP-83-18 17 NRC 501( 1983 7 6.17.1

O O O |
. . . . . - . - . . _ _ - -- - -- -- --
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FACILITY INDEX --- APRIL 1992 PAGE 48
i

i
*

(P1LGRIM NUCLEAR STATION). |
! ALAB-74 5 AEC 30B(1972) 5.10.2.1 f

!

f; ALAB-83 5 AEC 354(1972) 3.1.1
' 3.11.1.1

3. 66 ,

4.2
^

|
,

!

t

(PILGRIM NUCLEAR STATION. UNIT 1). !
ALAB-191 7 AEC 417(1974) 3.5.t.2,

j 6.1.4.3
i i

; ALAB-231 8 AEC 633(1974) 4.6
; 5.8.6 ,

f i
1 [

i (PILGRIM NUCLEAR STATION. UNIT 2).
' ALAB-23R. 8 AEC 656(1974) 2.9.3.3.3
li
i ALAB-269, 1 NRC 411(1975) 2.9.7
! 5.4

'

5.8.1,
,

!
I ALAB-479. 7 NRC 774(1978) 3.7

6.16.1 6

! k
| LBP-74-63. 8 AEC 33O( 1974 ) 2.9.3.3.3
!

i teP-76-7 3 NRC 15611976) 2.9.9.5

| 36

i

| (POINT BEACH NUCLEAR PLANT). |
j ALAR-73 5 AEC 297(1972) 4.6 !

i !
!3

!
,

(POINT BEACH NUCLEAR PLANT. UNIT 1).
ALAB-696 16 *14C 1245(1982) 2.11.1

3.1.2.4
3.1.2.7
3.3.2.4 ;
3.3.4 e

3.5 |i
3.5.2.1 L,

! '4 e

| 5.13.2
i 5.4
!

*

i 9 9 9 |
.
I

4
_ _ . _ . _ , -

.
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PAGE 49
FACILITY I NDE 7, --- APRll 1992

(POINT BEACH NUCLEAR PLANT. UNIT 1).
ALAB-719, 17 NRC 387(1983) 3.3.1

3.6

CLI-80-38. 12 NRC 547( 1980) 2.9.4.1.1

L8P-80-29, 12 NRC 581(1980) 5.14

L8P-82-108 16 NQC 1911(1992) 2.9.5
2.9.9.5
3.6

(POINT BEACH NUCLEAR PLANT. UNIT 2).
ALAB-137 6 AEC 491(1973) 3.7.2

6.23.3.1

ALAB-78 5 AEC 319(1972) 3.1.1
3.16
4.2
5.6.1
5.6.3

\

6.20.4

ALAG-82. 5 AEC 350(1972) 6.15.8.1
6.15.8.2

(POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2).
ALAB-666, 15 NRC 277(1952) 5.11

5.11.1
5.11.2

ALAB-739, 18 NRC 335(1983) 3.1.2.1
5.10.3

| 5.6.1'

|
LEP-78-23, 8 NRC 71(1978) 2.6

2.9.3
2.9.3.1
3.1.2.2

LFP-81-39 14 NRC 819(1991) 3.1.2.4

L8P-81-44 14 NRC 850(1981) 3.1.2.4

L8P-81-45. 14 NRC 853(1981) 3.1.2.4
3.4.1

LBP-81-46, 14 NRC 862( 1991 ) 3.1.2.4

L8P-81-55, 14 NRC 1017(1981) 3.3.7
i

|
|

!
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,
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I
!

(OUANICASSEE PLANT. UNITS 1 ANO 2). l

CLI-74-29 8 AEC 10(1974) I.9 |
|

CLI-74-37 8 AEC 627(1974) 1.9 ;
!

(R.E. GINNA NUCLEAR PLANT. UNIT 1).
LBP-23-73 18 NRC 1231(1983) 2.5.4

2.9.10 1,

f
i t

I
'

- (RANCHO SECO NUCLEAR GFNERATING STATION). !

fALAB-655 14 NRC 799(1981) 2.9.5.7
4.6

[

{ 5.6.3 |

. I

LBP-91-17, 33 NRC 379(1991) 2.9.4.1.1 I
i 2.9.4.1.2 }
j 6.15.1.1 ;
i 1

i
! (REACTOR OPERATOR LICENSE FOR S AN ONOFRE NUCLE AR GENERATING STATION. UNI T S 2 A ND 3 7.
! ALAB-923, 30 NRC 261(1989) 4.6

i
s

i
I'

(REVISION OF ORDERS TO MODIFY SOURCE MA TERI ALS LICENSE S ) . ~

CLI-86-23, 24 NEC 704(1986) 6.20.4,

!,
!

I
ij (RIVER BEND STATION. UNITS 1 AND 2).

ALAB-183 7 AEC 222(1974) 2.9.1 i
| 2.9.4.1.4 !
. 2.9.5.1 I

?
ALAB-317 3 NRC 175(1976) 3.7.3.4 f

j 5.2

ALAB-329 3 NRC 607(1976) 2.9.7 !
2.9.7.1 f,

i 5.8.1 -i

!
ALAB-358 4 NRC 558(1976) 2.9.4.1.4

b'j 3.6
a

ALAB-383. 5 NRC 609(1977) 5.6.1
1

j ALAB-444, 6 NRC 760(1977) 2.10.2 ;

2.9.3.3.3 f

!
,

9 O O |
;

_. _ _ _ _ _ _ _ _ __

!
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(SALEM NUCLEAR GENERATING STATIDN. UNITS 1 AND 2).
ALAB-136, 6 AEC 487(1973) 2.9.2

2.9.3
2.9.3.1

(SAN ONOFRE NUCLEAR GENERATING STATION, UNIT 1).
CL1-85-10, 21 NRC 1569(1985) 6.26

(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 1 AND 2).
ALAB-680, 16 NRC 127(1992) 5.5.1

5.6.1
*

5.6.3
5.7
5.7.1
6.16.1
6.5.1

(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3).
ALAB-199 7 AEC 478(1974) 5.7.1

ALAB-212. 7 AEC 986(1974) 3.3.2.4

ALAB-268 1 NGC 383(1975) 3.4.3
3.7.3.1
5.6.4
6.16.1
6.16.3

ALA8-432 6 NRC 465(1977) 5.6.1

ALAB-673, 15 NRC 688(1992) 3.17
5.7.1
5.8.13

ALAB-717, 17 NRC 346(1993) 1.8
3.11
3.11.1
3.11.1.1
3.11.1.1.1
3.11.2
3.17
3.4
4.2
4.2.2
6.5.1

CLI-82-11, 15 NRC 1393t1982) 2.9.9.4

O O O
,

_ __ ____ _ __
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FACILITY INDEX --- APRIL 1992 F A GE 56 L
*

I

f (SEABROOK STATION. UNITS 1 AND 2).
}ALAB-366 5 NRC 39(1977) 6.15.3.1 ii

1

iALAB-390. 5 PIRC 733( 1977) 6.20.5 ',
!ALAB-422 6 NRC 33(1977) 3.1.I :

3.1.4.3 !
3.1.5 ;

3.12.1 !,

j 3.13.1 |
; 6*

,

j 3.16.9 i
' 4.2
i 4.3 [
i 4.4
a 5.6.1 ,

5.6.3 I;
i 6.1.4 |
i. 6.15 *

i 6.15.4.1 6

6.15.4.2 i

O.15.5 i

6.15.8.2 i,

i

ALAB-423 6 NRC 115(1977) 4.3 I

1 5.6.5 I

|

ALAB-471 7 NRC 477(1978) 3.19.t.5 +
+

3.1S i

i 3.7.2
,

3.7.3.6 I

|6.15.4
6.15.4.1 i

t
6.15.4.2 4i

| 6.15.6.1.2

ALAB-488 8 NRC 187(1978) 2.6
j 2.9.9.5
; 2.9.9.6 {

3.6>

6.17.1,

!
i
| ALAB-495. 8 NRC 30441978) 6.15.4 i

fALAB-499. 8 NRC 319(1978) 6.15.4
|

ALAB-513, 8 NRC 694(1978) 3.1.2.1 i

5.6.1 !

ALAB-520, 9 NRC 48(1979) 3.11.1.1 .

3.11.1.6

ALAB-548 9 NRC 640(1979) 5.15.2 j
r
|
,

e e e !,
|

, _. ,. . _ . _ _ _ _ , . . _ . . . - _ ___ -. _ _ .__ _ _ ___
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(SEABRock' STATION. UNITS 1 AND 2)..
ALAS-557 to NRC 153(1979) 6.15.4

.ALAB-623. 12 NRC 670(1980) 6.26,

ALAS-731 17 NRC 1073(1983) 5.12.2

ALAB-734 18 NRC ' t t( 1983) 5.12.2

ALAB-737. 18 NRC 168(1983) 1.8
2.9.5
2.9.5.5
5.12.2
5.12.2.1-
5.6.t

ALAB-748 18 NRC 1184(1983) 3.1.4.t
3.1.4.2

ALAB-749, 18 NRC 1195(1993) -3.1.4.1
3.1.4.2

ALAB-751 18 NRC 1313(1983) 3.1.4.1
3 t.4.2

ALAB-757. 18 NRC 1356(1983) 3.1.4.1
3.1.4.2

'ALAB+762, 19 NGC 565(1984)' 5.12.2.1

ALAB-838 23 NRC 585(1986) 2.9 7.

5.12.2.1

ALAB-839 24 NRC.45(1986) 2.6.t
5.12.2.1

ALAB-854 24 NRC 783(1996) 2.9.9
5.8.11
6.14.3
6.16.t
6.16.t.3

|, ALAU-858 25 NRC 17(1987) 5.12.2
5.12.2.1
5.8.2

ALAB-860, 25 NRC 63(1987) 5.12.2.9
'5.8.2
G.20.4

ALAB-862. 25 NRC 144(1987) 2.10.2
3.1.2.G
5.10.4

_

. _. . .. - ..
. . .-

. . . . . . . . . ,
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a v
f I

! (SEACROOK STATION, UNITS 1 AND 2). (
| ALAB-864, 25 NRC 457(19R7) 5.12.2.1 :
i 5.8.2
'

r

ALAB-865 25 NRC 430(1987) 2.9.5.13 k

5.7.1 ;

!

! ALAB-875. 26 NRC 251( 1997 ) 6.15.1.1
6.16.2
6.20,4 I

i
| ALAB-879 26 NQC 410(1987) 3 14.2 1

4.4.4

I ALAB-883 27 NRC 43(1988) 2.9.5.5 k
4.4.2 |

| 1

ALA8-884 27 N7C 56(1988) 5.12.2.1 L
,

I

i'
ALAB-886 27 NRC 74(1938) 4.4.1.1 i

!

e

fALAG-889, 27 NQC 265( 1998) 5.12.2.1 i

5.12.2.1.1 [
5.8.2

'

ALAB-891 27 NRC 341(1988) 3.11 i,!

5.6.1 [
F

AlAB-892. 27 NRC 485(1988) 2.9.5.1 [
3.1.2.1 !
6.16.1

ALAS-894 27 NRC 632(1988) 5.4,
'

I
ALA9-895. 28 NRC 7(1988) 6.20.4 '

6.8 I
!
l.

| ALAB-896 29 NRC 27(1988) 5.12.2.1 |
| 5.8.1 !

[
; ALAE-899 28 NRC 93(1989) 2.9,5.1 I

i
'

ALA8-904 28 NRC 509(1998) 6.16.1

ALAB-906 28 NRC 615(1999) 5.12.2
!
3 ALAB-915. 29 NRC 427(1989) 3.17 !
l 4.4.1 *

6.15.7
1

j ALAB-916 29 NRC 434(1989) 5.12.2.1
i

ALAB-918 29 NRC 473( 1989 ) 7.9.5.13y

j 2.9.5.4

$

9 9 9 1
, ,

. , - . . - . _ _ . _ _ _ _ _ _ _ _ _
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FACILITY.IM3EK -- -APRIL 1992
t

4

i ' (SEABROOX STATION, UNITS 1 AND 2). [
6.15.3
6.15.8.4

. 6.8

CLI-78-14 7 NRC 952(1978) 5.19.1
6.15.4
6.15.8.1

.CL1-78-15, 8 NRC.1(1978) 4.7

'CL1-78-17 8 NRC 179(1978) 6.15.8.4

CLI-83-23. 18 NRC 311(1983) 2.9.5.5

CL1-88-10. 28 NRC 573(1988)' 6.20.4
6.8

.

j' .CLI-88-7 28 NRC 271(1988)' 6.8 {
i )
3 CLI-88-8 28 NRC 419(1988) 2.9.5.5 '}
!. 4.4.2 i
,
i ,
' CLI-89-20. 30 NRC 231(1989) 6.8 g

1

-CLI-89-3 29 NRC 234( 1989) 2.9.5.1. i

2.9.5.4
4.5
6.20.4
6.8

CL1-89-4 29'NRC 243(1989) 5.8.2 .

I

CLI-89-7 29 NRC 395(1989)- 6.8

i
l f -89-8 29 NRC 399(1989) 5.7.1

6.15.1.1
6.20.4

k
i CLI-90-10. 32 NRC 218(1990) 4.4.2
l_
! CLI-90-3...31 NRC 219(1990) 3.1.2

5.15
5.7.1

CLI-90-6 31 NSC 483(1990)' 4.4.1.1
4.4.2

|
LBP-74-36, 7 AEC 877(1974) 1.9

; 3.5
! 3.5.3

!:
j. LBP-75-28, 1 NRC 513(1975)- 2.11.2.4

1
..
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'

'
.

6om
:

(SHEFFIELD. ILL. LOW-LEVEL.RADIDACTIVE' WASTE DISPOSAL SITE).4
,

ALAB-473 7 NRC.737(1978). 2.9.4.1.1
2.9.4.1.4.
2.9.4.2-
.2.9.5.3'

2.9.7
5.8.1 ;

,

.:

'

'ALAB-494 8 NRC 299(1978) 3.1.4.1'
-

'

3.1.4.2 h
j ,k

i 'ALAB-606.-12 NRC 156(1980) 5.4' [
6.15.1.* j'

-|
ALAB-866, 25 NRC 897(1997)' . "1 ,

'

)
*

.

CLI-79-6. 9 NRC'673(1979) t.3' "
>

3{
.4.

,

L "CL1-80-1, 11 NRC 1(1980) .J.1.1
'

! 3.1.4.2
4.4.2

- 4. 5 '
L

5.15 j
i '6.16 t i

f' 6.24 ;

j '6.24.3 ,{
L

,

.iLBP-87-5, 25 NRC 98(1987) 6.13 ;
:.

;'

I
i (SHOREHAM NUCLEAR POWER STATION). t
' ALAB-99 6 AEC 53(1973) 6.9.1
| i'

CLI-85-12, 21 NRC 1587(1995) 6.15.1.1' ,

!

. f.
(SHOREHAM NUCLEAR POWER STATION. UNIT.1). : -i

ALAB-743, 18 NRC 387(1983) 2_9.3.3- |
'

2.9.3.3.3
5.6.1

ALAB-769 19 NRC 995(1994) 2.9.3.3.4 |

ALAB-773. 19 NRC 1333(1984) 2.11.2.4
,
'

ALAB-777.'20 NRC 21(1984) 3.1.4.1 ;

3.1.4.2 ;

t i

|. ALAB-780. 20 NRC-378(1984) 5.12,2.t |

5.e.3.1 ,

| |
I 1

j,

!
;

.: I
I

i . ;
4_ _ _ - - - _ _ _ _ _ __ _ - .m , ._ _ - . _ . _ . . . _ , , . . _ . _ . . . ,_;-_., _, ., _ _ ,. , . ,,
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FACILITY INDEX --- APRIL 1992' PAGE 68 -{

(SHOREHAM NUCLEAR PCWER STATION. UNIT 1), [
ALAB-787 20 NRC 1097(1984) 5.12.2 j

*

ALAB-788 20 NRC 1102(1984) 3.1.2.7
5.1
6.16.1.3
6.16.2
6.9.2.2

ALAB-810. 21 NRC 1616(1985) 5,7.1

ALAB-827, 23 NRC 9(198G) 5.1
5.10.3

ALAB-832, 23 NRC 135(1986) 2.11.1
2.9.5.6
5.1 -

! 5.2 5

5.6.3 ;

t

ALAB-855, 24 NRC "'2(1986) 5.6.3 {

ALAB-861 25 NRC 129(19877 1.8
5.12.2 [

'5.12.2.1
:

ALAB-888 27 NRC 257(1988) 5.12.2.1

'

A'AB-900 28 NRC 275(1988) 5.6.1
] 6.16.2 i

ALAB-901 28 NRC 302(1988) 5.6.1 i
1

'

&

ALAB-902 28 NGC 423(1958)' 2.11.5.2

ALAB-905, 28 NRC 515( 1988 ) 1.8
3.1.1 i

3.16 }
j 4.4 i

ALAB-907, 28 NRC 62O(1988) 3.1.4.2 ,

!

ALAB-908, 28 NRC 626(1988) 5.14 ;

6 16.1 {

ALAB-911 29 NRC 247(1989) 4.6

fCLI-84-20, 20 NRC 1061(1984) 3.t.4.1
:

<

t CLI-84-21, 20 NRC 1437(1984) 5.7.1 !

>

CLI-84-8 19 NRC 1154(1984) 3.1.1 (
6.19 i

!

>

e e e |
,

!
_ ._ -. . . .._.
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FACILITY INDEX --- APRIL 1992 PAGE -69.

,

| -(SHOREHAM NUCLEAR POWER STATION. UN~T 1).
; CLI- 84-9, 19 NRC 1323(1984) - 6 ; 15.,1.1
9

. CLI-86-13. 24 NRC 22(1986)l 1.8
!

| CLI-87-12.-26 NRC.383(1987)' 2.11.1 ,

' 2.9.5.6 .;
i' 5.1 .. !,

j --
'

'5.2.
'

: 5.6.3 i

l' ;
i

f CLI-87-5..'25 NRC.884(1987) ,4.4.2 |
,

~{CLI-88-11 28 NRC 603(19881- '2.11.5.2

ff- Ctl-88-3. 28 NRC 1(1988) 4.4.1-
! 4.4.2 f'

4.5

i "ICLI-88-9 28 NRC'567(1988)' 3.3.1.1
'

I

i CLI-89-1 29 NRC 89(1989)- .4.4.2 ,

. ;

CLI-89-2' . 29 NRC 211( 1989) . '2.11.5.2 ;
.

' -

-

, :;
! CLI-90-8, 32 NRC 201(1990) 6.15.1.1 !

t

'CLI-91-1 33 NRC 1(1991) 6.15.1.1. [
'

.,,

t

.CLI-91-2 33 N'RC 61(199; |3.1.2.7 i*

i 3.10: j
6.15.1.1 .

;
'h

| CLI-94-3, 33 NRC 76(1991) 3.15 f
i ' 5.12. 2 - -|
| 5.12.2.1 ;

i
. .

!CLI-91-4 33 NRC 233(1991) 2.9.7
1

'5.12.2
5.12.2.1

,

CL1-91-8. 33 NRC 461(1991) 3.1.2.7
3.10

j '' L6.14 f

i ; 6.15.1. '1

LBP-77-11 5 NRC 481(197?) :2.9.4.1.2
'

| LBP-81-18 14'NRC 71(1981) 3. 4 ' 1.

6.14 .i.

i.

i LBP-82-107 1G NRC '1667( 1992) 3.1.2.7 |
; 3.13.1 i
1 ' !.

;'

i !
F

I
r

,#- - < < , -
.

i
.

. . . - . , , , - . ,.-..,.- ,_- - . - - - _ . .
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(SHOREHAM NUCLEAR POWER STATION, UN!7 1).
LBP-82-115, 16 NRC 1923(1982) 2.11.5.2

2.9.9.5
3.1.2.1
3.1.2.7
6.17.1

LBP-82-19 15 NRC 601(1982) 2.10.2
6.9.2.1

LBP 9'-41, 15 NRC 1295(1982) 3.4.5

LBP-82-73 16 NRC 974(1982) 3.1.2,7

LBP-82-75, 16 NRC 986(1982) 2.9.5
2.9.5.1

+

LBP-82-80, 16 NRC 112(1982) 6.23.3.2

LBP-82-82, 16 NRC 114(1982) 2.11.2.4
2 t1.2.5
2.11.2.6
2.11.4

LBP-83-13, 17 NRC 469(1983) 2.10.2

LBP-83-21, 17 NRC 593(1983) 3.1.2.7
5.12.2

LBP-83-22, 17 NRC 608(1983) 6.16.2
6.20.3

LBP C3-30, 17 NRC 1132(1983) 2.10.2
4

2.9.5.5 '

3.14.2
3.4.4
4.3
4.4
4.4.1

LBP-83-42, 18 NRC 112(1983) 2.9.3.3.1
2.9.5.5

LBP-83*S7 18 NRC 445(1983) 1.8
2.9.9
3.1.2.5
3.11.2
3.14.2
3.16 '

3.8.1
6,15.1.1

S.15.6
6.9.1
6.9.2.2

6 O O
.
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,

(SHOREHAM NUCLFAR POWER STATION. UNIT'1).
LBP-83 61 18 NRC 700(1983) 2.11.3-

3.11.1.5
''

t

LBP-83-72 18 NRC 1221(1983)' 2.11.2.4

LB) 84-29A. 20 NRC 385(1984) 1.1.4.1 *

LBP-84-30. 20 NRC 426(1984p 2.9.5.5
'l

LBP-84-45, 20 NRC 1343(1984) 6.19
'

N
-f

[LBP-84-53, 20 NRC 1531(1984) 5.19.3
6.5.4.1 },.

) =

; LBP-85-12, 21 NRC 644(1985) 1.8 L
'

3.1.2.6 {
l~ i

j LBP-86-38A. 24 NRC 819(1986) 3.1.2.1
,

. LBP-87-26, 26 NRC'201(1987) 3.5.2 ;

| 3.5.2.3 [
3.5.3 '

i
LEP-87-29, 26 NRC 302(1987) 3.5.2 |

,

; 3.5.2.3 |
3.5.3 1'

5.14 .|,

.

LBP-88-13, 27 NRC 509(1988) 3.10 t

i
1 LBP-89"24 28 NRC 311(1?Cs) 2.11.5.2 !

LBP-88-29, 28 NRC 637(1988) 3.1.4.2 |,

f
'

LBP-88-30. 28 NAC 644(1989) 6.16.1 [
f }

| l_BP-88-7 27 NPC 289(1988) 3.1.2.1 |
1

'

tBP-89-1, 29 fJRC 5(1989) 2.9.5.10 '

2.9.5.6 L

3.1.2.6 |
5.-12 2.1

| LBP-91-1, 33 NRC 15(1991) 2.9.3.2
2.9.4,

2.9.4.1
2.9.4.1.1
2.9,4.1.2

|3.1.2.1

LBP-91-23, 33 NRC 43O(1991) 2 9.4
2.9.4.1
2.9.4.1.1,

i

.
- _ , _-. . . . . . - . -. _. . , _ . _ _ _ , _ _ ._.
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(SHOREHAM NUCLEAR POWER STATION UNIT 1).
2.9.4.1.2

LBP-91-26, 33 NRC 537(1991) 2.9.4
2.9.4.1
2.9.4.1.1
2.9.4.1.2

LBP-91-7 33 NRC 179(1991) 2.9.3.2
2.9.4
2.9.4.1 '
2.9.4.1.1
2.9.4.1.2

i

(SKAGIT NUCLEAR PR0dECT, UNITS 1 AND 2).
ALAB-446, 6 NRC 870(1977) 6.19.1

ALAB-523 9 NRC 58(1979) 2.9.3.3.3
2.9.3.3.4

ALAB-552 10 NRC 1(1979) 2.9.3.3.3

ALAB-556 10 NRC 3O(1979) 3.1.4.1 :

3.1.4.2 I

5.2

ALAB-559 10 NRC 162(1979) 2.9.3.3.3

ALAB-572 10 NRC 693(1979) 3.15

CLI-80-34, 12 NRC 407( 1980) 2.9.3.3.5

LBP-77-61, 6 NRC 674(1977) 6.19.1

LBP-79-16, 9 NFC 711(1979) 2.9.3.3.3 j

UNREPORTED (1980) 2.9.3.3.4 ,

t

!

(SKAGIT/HANFORD NUCLEAR POWER PROJECT. UNITS 1 AND 2). I

ALAB-683 16 NRC 16O(1982) 5.8.1
i

ALAB-700, 16 NRC 1329(1982) 2.9.4.1.2.

ALAB-712 17 NRC 81(1983) 2.9.7
.

t

LBP-82-26 15 NRC 74(1982) 2.9.4.1.1

LBP-82-74 16 NRC 981(1982) 2.9.3
2.9.3.3
2.9.3.3.3

,

L

9 O O,

-- - . _ . - . - _ _ . - . . _ . .__ _ _ - - - - .
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y

(SOUTH TEXAS PROJECT, UNITS 1 AND 2).
L8P-79-27, 10 NRC 563(1979) 3.1.2.2

3.17
6.3

LBP-79-5 9 NRC 193(1979) 2.11.2.6
2.11.5

LBP-81-54, 14 NRC 918(1981) 3.1.2.5
3.4.2

LBP-82-91, 16 NRC 1364(1982) 2.9.5.5 ,

I6.16.1
i

L8P-83-26, 17 NRC 945(1983) 2.10.2 |
!
'

LBP-83-37, 18 NRC 52(1983) 2.9.5.5
6.8

LBP-83-49, 18 NRC 239(1983) 6 20.4

LBP-84-13, 19 NRC 659(1984) 3.7.3.7

LBP-85-19 21 NRC 1707(1985) 4.4.1.1
4.4.2
5.6.1
G.4.2.3

LBP-85-42, 22 NRC 795(1985) 4.4.1
4.4.2

LBP-85-45. 22 NRC 819(1985) 4.4.1.1
4.4.2 i

G.4.2 ;

L8P-85-6, 21 NRC 447(1985) 6.5.4.1

LBP-85-8, 21 NRC 516(1985) 3.1.2.3

LBP-85-9. 21 NRC 524(1985) 2.9.5.5

LBP-86-15, 23 NRC 595(1986) 3.5
3.5.2.3
3.5.3
4.4.2
4.4.4
6.4.1.1
6.5.4.1

LBP-85-5. 23 NRC 89(1986) 6.9.1

LBP-86-8 23 NRC 182(1986) 2.9.5
6.9.1

O O O !
.

- - - - , - - -a -
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.

-t
9

[
f . (ST.'LUCIE NUCLEAR. PLANT. UNITS 1 AND 2: TURKEY POINT. UNITS 3 AND 4).'

- LBP-77-23 ; 5 NRC 789(1977) - 2.9.3.3 3 '[t

3.1.2.1.1. .
i

!

I
,

[ (ST. LUCIE NUCLEAR PLANTS UNIT''2), ~ 5.13.1.1.
~

'ALAB-274 ~1 NRC.'497(1975) ,

' '

ALAB-280.~2 NRC 0(1975) 4.2.2|
5.13.3 '}
5.5 2 --- (

:),

ALAB-335, 3 NRC 830(1976) 3.11.4
,

4.4
5.10.1
5.5.1:

'&.-
6.19.2.1j -|

, *
i
' ALAB-404, 5'NRC 1185(1977) 5.7.1L v

.

h

'ALAB-420. 6 NRC 8(1977) . 2.9.3.3.3. e

{~

2.9.3.3.4
5.5.3 |

| 6.3 'I
:t-

, ,

ALAB-435 6 NRC 541(1977)- 5.10.1
|

'

6.15.4
,

..

6,15.4.1 .

.

I 6.23.3.1,
6

| ALAB-553. 10 NRC 12(1979) .3.3.2.4 ,

t

!
*

ALAB-579. 11'NRC<223(1980) 4 . 4 .' t .- 1 !:

i 5.12.'1 t

| 6.24
'

t

.I

|
ALAB-661 14 NRC 1117(1981) 2.5.1

{
- 6.3.1 i'

'. biy
i

2.9.3.3.3j' CLI-78-12. 7 NRC 939(1978) i
2.4.3.6

||
j
J 2. 9. 7 -

5.8.1
j6.3
*

6.3.1 t

!
'6.3.2-

!,

4 CLI-80-41 12.NRC'650(1980)' 5.17

,

.
7LBP-79-4.'9 NRC.164(1979) 2'11.2 I

6.3.3 i

| i
* 6.3.3.1'

-}4
>

t }
t L

h ' !

i
. - - . . ~ ~. -. . - . . . . . - . -
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|

(ST. LUCIE NUCLEAR PLANT. UNIT 2).
LBP-81-28 14 NRC 333(1981) 6.3.2

LBP-81-58, 14 MRC 1167(1981) 3.17

|
,

(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1).
! LAB-893. 27 NRC 627(1988) 2 9.4.1.4

- 2.9.5

| 2.9.5.1

| 5.6.6
6.1.4.4

! 6.15.7
1 6.15.9

6.16.2 '

ALAB-921, 30 NRC 177(1989) 5.10.3
5.6.3
6.16.1

LEP-88-10A. 27 NRC 452(1998) 2.9.4.1.4
2.9.5
6.1.4.4
6.15.7
6.15.9
6.16.2

LBP-RS-27 28 NRC 455(1988) 3.5.2.3
3.5.3 ,

!

(ST. LUCIE NUCLEAR POWER PLANT. UNIT 2).
LBP-87-2, 25 NRC 32(1997) 2.9.3

2.9.4
2.5.4.2

i

(ST. LUCIE NUCLEAR POWER PLANT, UNITS 1 AND 2).
CLI-89-21 30 NRC 325(1989) 2.2

2.9.4.1 1
,

(ST. LUCIE PLANT. UNIT PC. 2).
ALA8-665, 15 NRC 22(1982) 2.9.3.6 j

6.3
6.3.2

LBP-82-21, 15 NRC 639(1982) 6.3

O O O
- - - -
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'

cfa

U t

(ST.'LUCIE' PLANT;:UNITJ1:: TURKEY POINT PLANT;. UNITS 3'AMD 4). .. ;

. ALAB-428.16 NRC 221(1977) 6.3 .1
I- ^ 6. 3.' 1 J '!
4 i

! i
: ;

l (STANISLAUS NUCLEAR PROJECT ' UNIT.t),
. "f.

ALAB-400. 5 NRC 1175(1977). -2.9,3- i:,

!: .3.1.2.2 ;- j
l_ 3.5.2.1 .;

? : 5 . 8 . 5 '- 4
--

ij_

f| ALAB-550. 9 NRC 683(1979) 2.11.2
f-

,

2e11;5 .) j
i 2.11;6 -

a

!
i. CLI-82-5.' 15 NRC 404(1982). 1/9 ~
!

i LBP-78 20. 7 NRC,1038(1978) 2 .' 1 1. 2 -k
' 2.11.2.2

LBP-83-2, 17'NRC 45(1983) 1.9

. . |

| - (STERLING POWER PROJECT UNIT:-1).
'

'

|, ALAB-502 8 NRC 383(1978)' 3.7.3.2
i 5.1

6.15;4.1

6.15.4.2

ALAH-507, 8 NRC'551(1978)- 's.13:i

l'
ALAB-596; 11 NRC 867(1980). '1.9

CLI-80-23.'11 NRC 731( 1990) . 6.15.4

|_ (STRONTIUM-90 APPLICATOR).
4BP-86-35, 24 NRC 557(1986)- 6.13i

r

|
| LBP-88-3 27 NRC 22O(1998)- 6.13
i

|
|

|- (SUMMIT POWER STATION, UNITS 1 AND 2).
ALA8-516, 9 NRC 5(1979) 1.3

6.2

i

N

>
r

. - - m...- .- . , , . -. . - , . ,. , _ - _ _ _ . . . _ _ .4.... = - . .. .. __.____ _-. _ _ . _ _._m _ . . . .- _. -- _ ____ _..-___ _ ____ _ _ _ _ _>_ -
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(SURRY NUCLEAR POWER STATION. UNITS 1 AND 2).
CLI 30-4, 11 NRC 405(1980) 6.15.1.1

(SU500EHANNA STEAM ELECTRIC STATION, UNITS 1 AND 2),
ALAB-148, 6 AEC 642(1973) 2.9.3.3.2

ALAB-593, 11 NRC 761(1980) 5.12.2

ALAB-613, 12 NRC 317(1980) 2.11.2
2.11.2.8
2.11.3
2.11.4
2.11.6

ALAB-641, 13 NRC 550(1981) . 3.5.5
5.12.2.1
5.8.5

ALAB-693, 16 NRC 952( 1982 ) 3.7.2
5.10.3
6.16.1

CLI-80-17 11 NRC 678(1980) 5.14

LDP-79-6, 9 NRC 291(1979) 2.9.5.10
2.9.5.4
6.15.6.1
6.9.1

L8P-80-18 11 NRC 906(1980) 2.11.2.2
3.1.1
6.15.8.1

LBP-81-8. 13 NRC 335(1981) 3.5
; 3.5.2.3

3.5.3

(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1),
ALAB-685, 16 NRC 449(1982) 4.6

! ALAB-697, 16 NRC 1265(1992) 2.9.9.1
! 37
|

ALAB-698, 16 NRC 1290(1982) 6.20.3
i

| ALAB-699, 16 NRC 1324(1982) 3.1.2.2
| 4.4

| 4.4.1.1
4.4.2

O O O
--
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;

,
.

-(THREE' MILE-ISLAND NUCLEAR STATION. UNIT.NO 1).
;_ ALAB-705 16 NRC 1733(1982), 6.12.1.2

7

i

CLI- 2-31, 16 NRC 1236(1982)- '3.1.221.
6.10.' t .11

LBP-82-34A. 15|NRC 914(1982) 3.14.2

LBP-82-864 16 NRC 1190(1982) .3.f.2.1.
..

i LGP-83-76. 18 NRC 1266(1983)- ~2.9.5.1

|- -2.9.5.6

|
2.9,5.7

i 3. 4 -
F

t.
! !

! (THREE MILE' ISLAND' NUCLEAR STATION, UNIT 1).
I ALAB-715, 17.NRC.102(1983) 3.4 .

! 6.16.1.2 |
i

a ALAB-729, 17 NRC 814(1983) 2 9.5.7
|3.4,1,,

_5 G 1 |.

- ALAB-738 18 NRC 177(1983) 4.4.1-
; 4.4.1.1

4.4.2

| 5.18
' 6.5.1
i 6.5.4.1' .

i

! !

ALAB-766 19 NRC 981(1984) 5.19
,

5.19.2,

l

l- ALAB-772, 19 NRC:1193(1984) 2.11.5.2

|
2;2

2.9.10.1-
| 2.9.2
0 2.9.9

3.1.2.5

| 3.12 |
! .3.12.3 'I

| 3.12.4 |
t 3.14.2 a

! 3.4.4:
| 3.7
! 3.7.1
!' 3.7.2

3.7.3.7*

4.2.2;

6.27

ALAB-774 19 NRC 1350(1984) 3.14.2

:
I

!

I i
!- ;i;

.. . . _ . . . _ . . _ _ . _....._.u_.... _. . _ _ _ _ . . _ . _ . . . . . _ _ . - . _ . . _ . . _ _ _ _ _ . _ _ _ _ . . _ _ _ . . _ . _ _ _ _ __ _ m___ ._ _ _ 2__ _ _., , _ . _ _ . _
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(THREE MILE ISLAND NUCLEAR STATION. UNIT 1).
6.5.4.1

ALAB-791 20 NRC 1579(1984) 3.5.3
5.12.2
S.12.2.1

ALAB-807 21 NRC 1195(1985) 2.9.10.1
3.3.7 -

,

3.5.5 I

4.4.2 |
6.23.3.1

!

!ALAB-815, 22 NRC 198(1985) 4.4.1.1
4.4.2 :

ALAB-821 22 NRC 750( 1985) 5.6.1
:
I

ALAB-826, 22 NRC 893(1985) 5.6.1 1

*

5.6.6

ALAB-881, 26 NRC 465(1987) 3.1.2.1 *

5.6.3 ;

!

CLI-79-8 10 NRC 141(1979) 2.11.2.2 !

2.11.4

CLI-80-16, 11 NRC 674(1980) 3.4
t

!-CLI-80-19 11 MRC 700(1980) 2.9.10.1
I

CLI-80-20, 11 NRC 705(1980) 2.9.10.1 |
t

CLI-80-5, 11 NRC 408(1980) 3.7.3.7 .,

CLI-83-22, 18 NRC 299( 1983) 6.16.2
6.20.3 ;

t

CLI-83-25, 18 NRC 327(1983) 2.10.1.2 L

2.9.3 !
2.9.3.3.3 !

2.9.4
2.9.4.1 [

L

CLI-83-3, 17 NRC 72(1983) 6.5.1 ;
:

CLI-83-5. 17 NRC 331(1983) 6.5.1 !

CLI-84-11. 20 NRC 1(1984) 2.9.5.7 -I

3.4.1
5.6.1,

CLI-84-17 20 NRC 801(1984) 5.7.1

)

O O O
- _
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.

-(THREE MILE ISLAND NUCLEAR' STATION'. UNIT't).
*

CLI-85-2, 21 NRC ~ 282( 19PL's . 2.11,b.2.
, .

- 2.2- j
+ 2.9.10.1' -6

2'9.2
'

i- .

2.9.4.1.1 ;I
- 2 9.9 '!

i 3.1.2.5' .; ;

I 3.11;1J1. !
3.12 .;

; 3.12.3 j

j. - 3 12.4 |f
3.14.2
3.4.4-

' 3'7. g

|
' 3.7.1 .; ;

|.
3. 7. 2 -
3.7.3.7

,.

!
4;2.2 t

,fI4. 4.1 ,.

|- 4.4c1.1 =

i 5.6.1
1-
|
i CL1-85-5, 21 NRC 566(1985) ' 3.1.4.2 j
i i

|- CLI-85-7 21 NRC 1104(1985) 2.11.1 i
'

- 4.4.2
4.4,4

i: CLI-85-8, 21 NRC 1111(1985) 3.'14.2
!

| CLI-85-9 21 NRC 1118( 1985) ' 3.7.3 7 j
Gi10.1 ,

! I

f LBP-80-17 '11 NRC 893(1980)- 2.11.5.2
'

I: LSP-81-50. 14 NRC 888(1981) 6.11.

6.23,

i 6.23.1
|
| LEP-81-60 to NRC 1724(1981) 3.4.1
!

L8P-82-56 16 NRC 281(1982) 3.1.2.1
. 6,11
l

LBP-84-47, 20 NRC 1405(1984) 4 2.2
i
'

LBP-86-10, 23 NRC 283(1986) 2.9.5
!. 3.17
a

LBP-86-14 23 NRC 553(1986) 3 1;2.7 ;
j 3.6 ;
; 6.16.1.3
i 6.5.4.'1 ')' t

h

! Ir i
i

*

! I
i t
'

h
8

. .. ., . , ,_ .m.:. . _s * v- . . . . .-- . _ _ _ - - - - . . . . _ ___ w _,-_ __ __-_r b
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(THREE MILE ISLAND NUCLEAR STATION, UNIT 1).
LBP-86-17, 23 NRC 792(1986) 6.16.1.3

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2).
ALAB-384 5 NRC 612(1977) 2.9.3.3.3

AL AB -454 7 NRC 39(1978) 2.10.1.2
'

2.10.2
5.2

ALAB-456, 7 NRC 63(1978) 2.9.5.6
6.20.4

ALAB-474, 7 NRC 746(1978) 2.9.2

ALAB-486 8 NRC 9( 1978 ) 4.4.2
5.5.1

ALAB-525, 9 NRC 111(1979) 3 14.1

ALAR-914 29 NRC 357(1989) 3.12.4
5.7.1

ALAB-926, 31 NRC 1(1990) 3.12.4
3.7
5.10.3
5.6.3 ;

CLI-78-3, 7 NRC 307(1978) 5.12.3
5.7

CLI-80-22. 11 NRC 724(1990) 2.11.5

LBP-87-15. 25 NRC 671(1987) 3.10
4

1 3.8

LBP-88-23, 28 NRC 178(198R) 3.5.2.3

L8P-89-7, 29 NRC 138(1989) 3.12.4

(THREE MILE ISLAND NUCLEAR STATION, UNITS 1 AND 2).
CLI-73-16, 6 AEC 391(1973) 2.9.3

(THREE MILE ISLAND NUCLEAR STATION. UNITS 1 AND 2). (OYSTER CREEK NUCLEAR GENERATING STATIONI.
CLI-85-4, 21 NRC 561(1985) 6.24.1

O O O
-- -
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#

) '(TROJAN NdCLEAR PLANT). .. .,
. . .

4' ALAB-181 7 AEC.207(1974): '3,4.2 . {
'

4 , 5.6. 6 - ;

6.16.1.3' f
4

'
'ALAB-451, 6 NRC)889(1977). 3.1. 2; 5 '

,

6;1.6
, ,

'- || 6.16.1
. , .

I ALAB-496. 8 NRC-308(1978) 2.9.9.'2;2
I 5.8.4.1
3 '|

ALAB-524 9.NRC 65(1979)' [
,

-

5.7.1
p

4 ,
-

j ALAB-531, 9 NRC 263(1979)' 6.15' ,

1 6.15.4- ' .

-[i 6.15.9
'$.6.27 -i'

!

i ALAB-534, 9 NRC 287(1979) 2.5.1- ~{
i 3.4
I 6.1.3.1
; 6.1.4.4

!
1 ALAB-796 21 NRC'4(1985) 4.6

LBP-77-69. 6 NRC 1179(1977)' 6.1. 6 ' +
i s
1

k'
.

8 NRC 413(1978) 3.16' .

| LBP-78-32.
!

1

! LBP-78-40. 8 NRC 717(1978) 6.1.3.1
. |! 6.1.4.4
' t
..

.,|

; (TURREY FOINT NUCLEAR GENERATING, PLANT, UNITS 3 AND 4),
j ALAB-950, 33 NRC 492(1991) 2,9.3.3.3

'3.5.2.3*

3.5.3
5.10.3-

:n6.20.4

ALAB-952, 33 NRC 521(199't) 2.9.3.5-
2.9.4.1.2
2.9.4.2

; 2.9,7.1

1
*' CLI-91-5.'33 NRC 23S(1991) 2.9.7

( 5.10.1

L8P-85-29, 22 NRC 300(1985) 3.5
3.5. t . 2

3. 5. 2 '
-3.5.2.3

|
,

!

- .- . . .- . - - , , . . .c ..- : - . . . . . - . . . . - ~ . . , , ~ - . . . - . ~ - ,
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(TURKEY POINT NUCLEAR GENERATING PLANT. UNITS 3 AND 4).
3.5.3
3.5.5

LBP-86-27, 24 NRC 255(1996) 3.5.2.3i

f

LBP-87-21, 25 NRC 958(1987) 4.4.1
4.4.2
4.4.4

LBP-89-15, 29 NRC 493(1989) 3.1 2.1
3.17
6.1.4.4

LBP-90-16 31 NRC 509(1990) 2.9.3.5
2.9.5.1

LBP-90-24, 32 NRL 4'.t1990) 2.9.3.5
2.9.4.2

L8P-90-32. 32 NRC 181(1990) 3.1.2.3

LBP-90-4 31 NRC 54(1990) 3.5.3
6.20.4

LBP-90-5 31 NRC 73(1990) 2.9.3.3.3

LBP-91-2, 33 NRC 42( 1991) 2.9.4.1.4

(TURKEY POINT NUCLEAR GENERATING UNITS 3 AND 4).
LBP-79-21, 10 NRC 183(1979) 2.5.3

2.9.3.3.3
2.9.5.5

(TURKEY POINT PLANT, UNITS 3 AND 4).
ALAB-660 14 NRC 987(1981) 3.5.2.3

6.15.4
6.'15.4.2

CLI-81-31, 14 NRC 959(1981) 2.9.3
2.9.3.1

L8P-81-14, 13 NRC 677(1991) 6.1.4.4
6.15.1.2
6.15.4

LEP-81-30. 14 NRC 357(1987) 5.7.1

9 9 9
--- --
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,

k. (TYRONE ENERGY PARK.. UNIT.'1).
, . 'ALAB-464,L7.NRC.372(1978) . 3.1.2.6

4.4.1.1 [

ALAB-492 8 NRC 251(1978) 2.9.5.13.
.S.8.1

CLI-80-36' 12 NRC 523(1980) 2.9.4.1.4-
'

'

-.LBP-77-37 5'NRC.1298(1977) 2.11.5.2
,

h

(UCLA RESEARCH REACT'OR). ...
.

i

'LBF-81-29, 14 NRC 353(1981) '3.13.2

LBP-82-93, 16 NRC 1391(1982) 3.5.2 ..

[ . LBP.-84 - 2 2 19 NRC 1383(1984) 1.5.2
6.4c1 i

' )
* (UF6 PRODUCTION FACILITY). '

CLI-86-19. 24 NRC 508(1986) 6.24.1.3

i (VALLECITOS NUCLEAR CENTER-GENERAL ELECTRIC TEST REACTOR. OPERATING LICENSE TR-1).
ALAB-720, 17 NRC 397(1983) 5.6.6 j

;

(VALLECITOS NUCLEAR CENTER. GENERAL ELECTR!' 'EST REACTOR).
i LBP-78-33. 8 ' NRC 461( 1978 ) 2.11.2.4- )

>
i

h

(VERMONT YANKEE NUCLEAR POWER STATION). ,

1 ALAB-124.-6 AEC 358(1973) 3.1.1 1

-4.4~
| 4.4.1

-

; 4.4.1.1 |
4.4.2- i,

-

.|
' 5.6.1

i
~ ''

; ALAB-126 6 AEC 393( 1973) '.4 . 4. 1. 1

ALAB-138, 6 AEC 520(1973) 2.11.1 ';
i

! ;3.1;1
'4.4.1,1 id

'4.4.2
'

i '4 4.4.
; 6.16.1

i
i

- , u. _ _ . . - . . . .|. - -. , . . mu ..
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(VERMONT YANKEE NUCLEAR POWER STATION),
ALAB-141 6 AEC 576(1973) 4.4.2

ALAB-179 7 AEC 159(1974) 6.15.3
6.16.2
6.5.3.2

ALAB-194 7 AEC 431(1974) 6.16.1
6.16.1.1
6.20.1

ALAB-217, 8 AEC 61(1974) 6.16.2

ALAB-229, 8 AEC 425(1974) 2.9.1
3.16.1
6.16.2

ALAB-245, 8 AEC 873(1974) 6.1.4.2

ALAB-392. 5 NRC 759(1977) 6.15.6

ALAB-421. 6 NRC 25(1977) 5.14

ALAB-57, 4 AEC 946(1972) 6.20.4

ALAB-869, 26 NRC 13(1987) 2.9.5
2.9.5.1
3.17
3.4.2
6.1.4.4
6.15.7
6.15.9
6.16.3

ALAB-876. 26 NRC 277(1987) 2.9.5
2.9.5.1
3.1 2.6
3.17
3.4.2
5.12.2
5.14
6.1.4.4
6.15.7
6.15.9
6.16.3

ALAB-919, 30 NRC 29(1989) 2.9.5
2.9.5.5
3.15
6.15.4

| 6.15.7
t

j ALAB-938 32 NRC 154(1990) 2.9.5
2.9.5.5

O O O
|
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- ,j(VERMONT. YANKEE NUCLEAR POWER. STATION),*

I '3.15

}- 6.15.4
6.15.7'

!

CLI-74-40. 8'AEC 809(1974) 3 16.1- '. {1

2 6.16.2 ;

) -6.21.2

-'j 6.9.1 : (
i

CLI-74-43. 8 AEC 826(1974) 6.16.2 j'

6.21.2' !

6,9.1 ,.
! r
i

5.6 2 |j' CLI-76-14, 4 NWC 163(1976) .
6.21.1- ['

6

jCLI-90-4, 31 NRC 333(1990) -2.9.5
2.9.5,5 e

3,15 -1

| 6.15.4- ]
,

i 6.15.7 )

!

) CLI-90-7 32 NRC 129(1990) 2.9.5
2.9.5.5

t' 3;15-

f6,15.4

,

p6.15.7

I

i L8P-87-17 25 NRC 838(1987) 2.9.5 ,

| 2.95.1-
! 3,17

i 6.1.4.4-
! 6.15;7- y

6.15.9 |
6.16.3 j

L8P-87-7, 25 NRC 116(1987) '2.9 ' 3.
j 2.9.4.1.2

LBP-88-19, 28 NRC 145(1988) 3.1.2.1
3.1.2.2 Lj
6.1.4.4

' LBP-88-25, 28 NRC 394(1988) 2.11,1
-

P
*2.11.4 i
t
?L8P-8P-25A. 28 NRC 435(1988) 2.11.1
L

2.11.4 ;

I.
LBP-88-26. 28 NRC 440(1988) 2.9.5

'2.9.5.5 |

6.15.4 .}
6.15.7 .)

i
f

I
5

t
.I

_ . - - - . . . - - - .. . . . - __, . - . .. . . . _ _ _ - . _ _ . , . . _ . . . _ - . . . . . = .- . . . . ~ . . . . --. .. .t
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(VERMONT YANKEE NUCLEAR POWER STATION),
LBP-89-6, 29 NRC 127(1989) 2.9.5

2 9.5.5
3.15
6.15.4
6.15.7

" (BP-90-6, 31 NRC 85(1990) 2.9.3
6.1.4.4
6.15.1.1

(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1),
ALAB-114, 6 AEC 253(1973) 5.6.1

ALA8-642, 13 NRC 881(1981) 2.9.3.3.3
2.9.3.3.4
3.1.2.7'

ALAB-643, 13 NRC 898(1981) 2.9.3.3.3
57.1

ALAB-6G3, 14 NRC 1140(1991) 3.1.2.i
3.12.3
5.12.2
6.20.2

ALAB-694, 16 NRC 959(1982) 5.13 [

ALAB-710, 17 NRC 25(1983) 3.1.1 ;

3.1.2.1
3.12.1 l

CLI-80-2R, 11 NRC 817(1980) 6.3.1

CLI-81-26, 14 NRC 787(1981) 4.5
6.3.1

,

| CLI-82-10, 15 NRC 1377(1982) 3.1.2.5
i

LDP-78-6, 7 NRC 209(1978) 2.9.3.3.3

LBP-81-11, 13 NRC 42O(1991) 2.9.3.3.3

! LBP-82-84, 16 NRC 1183(1982) 3.1.2.1
| 4.4.2 ,

5.7.1 ,

(WATERFORD STEAM ELECTRIC STATION, UNIT 3),
ALAB-117, 6 AEC 261(1973) 5.10.2.1

9 9 9 :
,
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(wATERFORD STEAM ELECTRIC STATION. UNIT 3).
ALA8-121, 6 AEC 319(1973) 5.10.3

ALAB-125 6 AEC 371(1973) 2.9.3
2.9.4.1.4
2.9.5.1

ALAB-168 6 AEC 1155(1973) 2.9.3.4

ALAB-220. 8 AEC 93( 1974 ) 3.5.5
5.e.5

ALAB-242, 8 AEC 847(1974) 3.6
4.6
5.9

ALAB-258. 1 NRC 45(1975) 4.6

ALAB-690, 16 NRC 893(1982) 5.4

ALAB-732, 17 NRC 107G(1983) 2.10.1.2
J

3.1.1
3.1.2.3
3.11
3.11.1.1
3.12.4
3.13
3.7
4.6
5.10.1
5.6.3
6.16.1.3
6.20.4
6.5.4.1

ALAB-753, 18 NRC 132 t f 1983 ) 3.5.3
4.4
4.4.1
4.4.2

ALAB-786, 20 NRC 1087(1994) 4.4.2
6.16.1.2
6.5.4.1

ALAO-792. 20 NRC 1585(1984) 5,6.1

ALAR-BO1, 21 NRC 479(1985) 6.16.1

ALAB-803, 21 NRC 575( 1985) 3.1_2.7
4.4.2
6.16.1

ALAB-812, 22 NRC 5(1985) 3.7
3.7.1

a



-
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(WATERFORD STEAM ELECTRIC STATION, UNIT 3).
'3.7.3.7

4,4.1
'

4.4.2
6.16.1

ALAB-829, 23 NRC 55(1986) 6.5.4.1 |

t

CLI-86-1, 23 NRC 1(1986) 2.11.1
3.1.2.3
4.4.1
4.4.2
6.5.4.1

LBP-73-31, 6 AEC 717(1973) 2.9.3.4

LBP-81-48 14 NRC 877(1981) 3.5
3.5.3

LBP-82-100, 16 NRC 1550(1982) 6.15.3 ,

'6.9.1

(WATTS BAR NUCLEAR PLANT, UN!75 1 AND 2). I
ALAB-413. 5 NRC 1418(1977) 2.9.4.1.1

2.9.4.1.2
2.9.4.1.4
2.9.4.2 |

t

(WEST CHICAGO RARE EARTHS FACILITY).
ALAB-928, 31 NRC 263(1990) 5.7.1

'ALAB-944 33 NRC 81(1991) 2.11.5.2
3.1.2.1 |
3.16 ,

3.5.2.3
6.15.3

CLI-82-2 15 NRC 232(1982) 2.2 ;

2.5
6.13
6.15.1.2

i

I CLI-82-21, 16 NRC 401(1982) 2.2

hLBP-84-42. 20 NRC 1296(1984) 3.1.2.1
3.4
6.15.6

. LBP-85-1, 21 NRC 11(1985) 2.11.2
! 2.11.2.4

9 9 9 :
- - - - - -
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j -;-
. . .

1!
! ' (WEST CHICASO RARE EARTHS FACILITY).. i:l,

j- ' :LBP'85-3 21'NRC 244(1935) 5.12.2'
t 6.15.3 F

j 6.16.1

: ;i LBP-85-46, 22 NRC 830(1985) 2.' 1 1.1. .
~

j; 3.'t.2,6
- r

e .
.

3(
j | LBP-86-4, 23 NRC 75(1986) 2.11.2
* - 2.11.2.8
! - 2.11,4 ;

2.11.5.'2 (
.5

LBP-89-16.'29 NRCE508(1989) 2,9.5.5

i
| LBP-89-35 30 NRC 677(1989) -2211.5.2 i
|

'

3.1.2.1 I

{ 3.5.2.3 {
[. .j6.15.3-

;,
i.
'

(WEST VALLEY REPROCESSING PLANT). j
CLI-75-4 1 NRC 273(1975) 2.11.1

2.9 3.3.3
2.9,3.3.4

| 2.9.5.5'

!
n :

| -1

'f'
(WESTERN NEW YORK NUCLEAR SERVICE CENTER),

|CLI-81-29. '14 NRC 940(1981) 5.7.1
6.1.4' t

!

2.9.4.1 4 -j|LBP-82-36 15 NRC'1075(1982) 2.9.4.1.1
.

3.1.2.5 l

LBP-83-15 17 NRC 476(1983) 3.1.2.1
i

e

'

(WILLIAM B. MCGUIRE NUCLEAR STATION. UNITS 1 AND 2).
. ALAB-128 6 AEC 399(1973) 6. 9.1 -

' ALAB-143, 6 AEC 623(1973) 6.16.1.1
. 6.5.4.1

.

ALAB-669 15 NRC'453(1982)- 3.11.1.1
4.4.2
5.10.3 j'

5.6.1 _. ]

; LeP-77-20.. 5 NRC 68o(1977).'. 3.17-

5

* . . . . . . . . . . . # -. ._ # 4-~~ m. . . .-.._,u---. . . - - - _ . .4..._ -. - . . . . -- . -s..__ .._~4.,-.u.s..
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(WILLIAM B. MCGUIRE NUCLEAR STATION. UNITS 1 AND 2).
3.5.3 5

,

(WILLIAM H. ZIMMER NUCLEAR POWER STATION. ' UNIT NO. 1).
CLI-82-36 16 NRC 1512(1982) 6.4.2

6.4.2.3

CLI-82-40, 16 NRC 1717(1982) 2.9.10.1

(WILLIAM H. ZIMMER NUCLEAR POWER STATION, UNIT t).
'

CLI-83-4, 17 NRC 75(1983) 6.5.1

LBP-83-58 '8 NRC 640(1983) 2.9.5.5 ;

3.1.2.1 ;
!
!

| LBP-84-33 20 NRC 765(1984) 1.9
.

.-

'

(WILLIAM H. ZIMMER NUCLEAR STATION).
| ALAB-305 3 NRC 8(1976) 2.9.5.1
' 4.3

ALAB-595, 11 NRC 860(1980) 2.9.3.3.3
2.9.7 }

1

j ALAB-633, 13 NRC 94(1981) 5.4 2

!

I ALAB-79 5 AEC 342(1972) 4.6
) 5.6.1

,

LBP-79-17 9 NRC 723(1979) 2.9.2i

LBP-79-22, 10 NRC 213(1979) 2.9.5.5

i
LBP-79-24 10 NRC 226(1979) 3.1.2.1 |

3.1.2.2
. 6.13 !
:

LBP-80-14 11 NRC 570(1980) 2.9.3.3.3
-

>

L8P-81-2, 13 NRC 36(1981) 3.5.3

:
,

(WM. H. ZIMMER NUCLEAR POWER STATION. UNIT 1).
CLI-82-20. 16 NRC 109(1982) 3.14.2

,

LPP-82-47, 15 NRC 1538(1982) 2.11.2.2
,

i

I

iO e e
,

. -
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L

7 . . . .

. UNIT ij.(WM.. H.'ZIMMER NUCLEAR POWER STATION,
LBP-82-48 15'NRC 1549(1982)- 4.2.2

LBP-83-12.
.

,
.

. 17 NRC 466(1983) 3.' t . 2.1 ~ "

4

(WOLF CREEK GENERATING STATION. UNIT 1).
ALAB-784. 20 NRC 845(1984) 2.9.5.6:

I 6.8

LBP-84-1, 19 NRC 29(1984) '2.9.5
,

2.9.5.1
2.9.5.5' .f

;

LBP-84-17, 19 NRC 878(1984) 2.9.3.3
1.. 2.9.3.3.3
'

i
LBP-84-26, 20 NRC 53( 1984) 3.4.2

| .4.2.2
i 6.16.1.3

4
( .f
I i

(WOLF CREEK NUCLEAR GENERATING STATION). f
ALAS-279 1 NRC 559(1975) 2.9.3.1 i

2.9.4.1-1 !.

l

{ALAB-321 3 NOC 293(1976) 3.1.2.1
3.1.2.2 ;t

:
I 6.19
| 6.19.1 f

- i
CLI-77-1 5 NRC 1(1977) 3.1.2.1 ,

-

.

3.1.2.2' ,

6.15.8.3 _j
6.19 |

| 6.19.1 [
! t

!
-t

i (WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1.) . |
.

ALAB-307, 3 NRC 17(1976) 5.7.1 ;'

I
!

f ALAB-311, 3 NRC 85(1976) 2.11.6 .i
5.2 [

< 5.4 !

l !
eALAB-327, 3 NRC 408(1976) 2.11.2.4
I

i 2.11.2.5 +
,

4.3 ;'

1
5.12.2.1;

' 6.23.'L1 [
> e

! 1

i f
I !

! i
4

, ,
'

_ _ _ _ _ - _ _ _ _ _ _ _ _ ___ _ _ _ _ _ __ _ .. . . _ . _. . , , _ . , . . . _ _ . . . . . . , . . ..%,. , , . . .E
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(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1),
ALAB-331, 3 NRC 771(1976) 5.4

5.8.10
5.8,9

ALAB-424, 6 NRC 122(1977) 2.9.4.1.1
5.10.2

,

5.10.3
5.13.4
5.4 i

!

ALAB-462. 7 NRC 32O(1978) 3.14.3 .g
3.7.3.2 t

3.7.3.4
3.7.3.5.1
14.4.1
4.4.2

,

ALAB-477, 7 NRC 766(1978) 4.5

(WPPSS NUCLEAR PROJECT NO. 1).,

ALAB-771 19 NRC 1183(1984) 3.4.54

3.5.3
6.1.4 j

6.1.4.3 '

LBP-83-16, 17 NRC 479(19R3) 2.11.2.5 ;

2.9.4.1.2 ,
6.23.3.1 '

LBP-83-59, 18 NRC 667(1983) 2.9.3

LBP-83-66, 18 NRC 780(1983) 2.9.5 3
2.9.5.5

LBP-84-9, 19 NRC 497(1984) 3.4.5
L

(WPPSS NUCLEAR PROJECT NO. 2). ,

; ALAB-571, 10 NRC 687(1979) 4.6 '
'

5.4.1 5

5.8.1
|

ALA8-722, 17 NRC 546(19838 2.9.5.1
6.16.1 i

6.24 i

LBP-79-7 9 NRC 33O(1979) 2.9.4.1.2
2.9.4.1.4

|
t

O O O |
_ .
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(WPP55 FPJCLEAR PROJECT NO. 3).
ALAB-747, 18 ##C 1167(1983) 2.9.3.3.4

2.9.5.5
6.4.1

mLA8-767 19 NRC 9C4( 1984) 2.9.3.3.3
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ALA8-30A CONSOLIDATED EDISON CO. OF N.Y. Gu16.1

ALA8-305 , CINCINNATI CAS AND ELECTRIC CD. 2.9.5.1
(WILLIAM H ZIMMER NUCLEAR ST ATION). - 3 NRC 8 ( 1976 ) 4.3

ALAB-307. . KANSAS GAS AND ELECTRIC CO. 5.7.1
(WCLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 3 HRC 17 ( 1976)

ALAB-310 DUQUET,NE LIGHT'CO 5.4
(BEAVER VALLEY POWER STATION. UNIT 1). 3 NRC 33 ( 19763

ALAB-311 KANSAS GAS AND ELECTRIC CO. 2.11.6
(WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 3 PRC 85 ( 1976) 5.2

5.4

ALAB-313 PU'ERTO RICO WATER RESOURCES AUTHORITV 2.7
(NORTH COAST NUCLEAR PLANT.. UNIT 1). 3 NRC 94 (1976) 6.5.2

ALAB-314 TOLEDO EDISON CO. 5.12.2.1
(DAVIS-BESSE NUCLEAR POWER STATION. UNIT 1). 3 NRC 98 ( 1976)

ALAB-315 CONSUMERS power CD. 6.24.5
(MIDLAND PLAr*t. UNITS 1 AND 2). 3 NRC 101 (1976)

ALAB-316 PUBLIC SERVICE CO. OF INDIANA 2.5.1
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 3 NRC 167 (1976) 3.1.2.1

3.4

ALAB-317 GULF STATES UTILITIES CD. 3.7.3.4 ,

(RIVER BEND STATION. UNITS 1 AND 2). 3 NRC 175 (1976) 5.2 |
|

l

' |
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ALAB-345 USERDA.
5.s.t

i

| ALAB-347 UNION' ELECTRIC CU.
~

(CALLAWAY PLANT. UNITS t.AND 2), 4.NRC 216_(1976) 3.7;3.4>.

| ALAB-348 UNION ELECTRIC L -

| (CALLAWAY PLANT, UNITS 1 ANDf2). 4 NGC 225 (1976) 3.7.3.3
s-

5.6.4

;-
~

!

|- ALAB-349 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
| (SEABROOK STATION. UNITS 1 AND 2). 4 NRC 235 (1976) 3.17

3.7.3 3
5.18
5.4

{
n

ALAB-350 PUBLIC SERVICE CO. OF NEW HA@ SHIRE .
(SEABROOK STATION, tJNITS t AND 2). 4 NRC 365 ( 1976) 5.13

ALAB-352 UNION ELECTRIC CO.
(CALLAWAV PLANT UNITS'1 AND 2). 4 NRC 371 (1976) G.20.4

ALAB-353 -LONG ISLAND LIGHTING CD.
(JAMESPORT NUCLEAR. STATION, UNITS 1 AND 2). 4 NRC 381 -( 1976) 5.12.2.1i

| ALAB-354 USERDA I

(CLINCH RIVER BREEDER REACTOR PLANT). * NRC 383 ( 1976) 2.10.2
2.9.3.3.3
2.9.5.1
2.9.7.t

| 2.9.9.2.1
5.2

|

!' ALAB-355 ' DUKE POWER COI
|

| -(CATAWBA NUCLEAR STATION. UNITS 1 AND 28 4 NRC 397 (1976) 3.11.t_t 1 <

| 5.10.3
|- S.6.3 |
! 6.16.3 !i

i

I

|

I ,

!

-..- . . . ..-. . - .. - . . . . . - - . . - - - - . - - - _ . - - . ._- .- . ._.
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,

t

'
ALAB-356 PUBLIC SERVICE CO. OF NEW HAMPSHIRE

(SEABRUCK STATION, UNITS 1 AND 21, 4 NRC 525 (1976) 5.6.1
5.7

!

fiLAS-357 CONSOLIDATED EDISON 00. OF N.Y.
(INDIAN FOINT STATION, UNITS 1 2 AND 3). 4 NRC 542 ( 1976) 6.t.5 [

i
t

i

ALAS-358 GULF 'TATES UTILITIES CO. [s

(RIVER BEND STATION, UNITS 1 ANO 2). 4 NRC 558 (1976) 2.9.4.1.4 !

3.6 j;

?

?

ALA8-359 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 4 NRC 619 (1976) 4.4.1 {

4.4.2 |
5.10.1 j

' IALA8-366 PUBLIC SERVICE CO. Cr NEW HAMPSHIRE
|(SEABROOK STATION. UNITS t AND 2). 5 NRC 39 ( 1977 ) 6.15.3.1

$

i \

! !
I

ALAB-367 TENNESSEE VALLEY AUTHORITY ['

IPARTS*FtLE NUCLEAR PLANT UNITS TA.2A.18.28). 5 NRC 92 (1977) 3.11 |.
3.11.1.1.t i

j

j 3.13.1 I
'5.10 t

|
i 5.10.3

|
5 6.3 ,

l!

i

ALAE-369 (Ct4SOLIVATED EDISON CO,, Or N y.

(INOIAN POINT STATION. UNIT 2). 5 NRC 129 (tQ77) 52

i

h
i

ALA8-370 PUBLIC SFRVICE CO. OF OKLA40MA (
(SLACK FOX STATION. UNITS 1 ANO 2). 5 NRC 131 (19775 4 5 [

5.n 3.2 |
5.J 4 L

t
I

k
lALAB-37f PUBLIC SERVICE CO. OF IMOIANA

(MAR 8LE HILL NUCLEAR GENERATING STATION. UNITS 1 ANO 2). 5 NRC 409 t1977) 3.3.1 j

f

9 O O
,

, .. - _- - - - - ._
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ALAB-371 LPUBLIC. SERVICE CO. Or INDIANA 5.12.2.1"
-

ALAB-374 PUBLIC SERVICE CD. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 5 NRC 417 (1977) 4.6

5.12.2.1.2

ALAB-376 OETROIT. EDISON CO... . . . 2.9.4.1.1
(GREENWOOO ENERGY CENTER. UNITS 2 AND 3).'5 NRC 426 (1977) 2.9.7

3.1.2.4
5.4
5.8.1

ALAB-377 CONSOLIDATED EDISDN CD. OF N.Y. 2.6
(INDIAN POINT STATION. UNITS 1 2 AND 3). 5 NRC 430 ( 1977) 3.3.3

ALAB-378 TOLEDO EDISON CO. 3.17
(DAVIS-BESSE NUCLEAR FOWER STATION.-UNITS 1.2.3). 5 NRC 557 (1977) 6.4.2.2

ALAB-379 CONSU8tERS POWER CO. 3.?2
(MIDLAND PLAN 1..taNITS 1'AND 2). 5 NRC 565 i1977) 3.12.2

ALAB-380 TENNESSEE VALLEY AUTHORITY 3.1.2.3
(HARTSVILLE NUCLEAR RLANT UNITS 1 A.2A.18.28). 5 NRC 572 ( 1977) 6_15.8.1

6.19.2
6.9.1

ALAB-381 HOUSTON LIGHTING AND POWTR CD. 3.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 5 NRC 582 (1977) 3.*

' . . .
G.16.1
6.3.1

_. . . , 4
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i
i' .ALAB-395- 'CONSUseERS PCwER CD.+

, . (MIDLAND PLANT. UNITS 1 AND 2). 5 NRC 772 (1977) 5.15.2
' 5.18

5.19.3
L 5.6.2
'4 ' 5.7,

5.7.1 1
'

6.15.3.2

ALAB-399 CONSOLIDATED EDISON CD. OF N.V.
(INDIAN POINT. STATION. UNIT 2). 5 NRC 1156 (1977) 6.15.8 t

|
|

AuAB-400 FACIFi. .' t AND ELECTRIC CD.

i ..(STANISLAUS NUCLEAR MECT, UNIT t). 5 NRC 1975 (1977) 2.9.3
' 3,t.2 2

3.5.2.1
5.8.5

4

i
!

!

! ALAB-404 FLORIDA POWER AND LIGHT CO.
! (ST. LUCIE NUCLE AR PLANT. UNIT 2 ). 5 NRC 1185 (1977) 5. 7 .. t

|-
'

!

ALAB-405 PUBLIC SERVICE CO. OF INDIANA
(MARSLE HILL NUCLEAR GENERATING STATIDN. UNITS 1 AND 2). 5 NRC 1190 (1977) 3.15

5.12.2.1

ALAB-408 DUQUESNE LIGHT CO.
(BEAVER VALLEY power STATION. UNIT 1 ) . 5 NRC 1383 ( 19 77 ) 3 1.2.5

4.6
6.16.1

ALAB-dO9 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.ta.2B). 5 NRC 1391 (1977) 5.13.4

|

|

ALAB-410 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 5 NRC 1399 (1977) 2.11.2.4

3.12.4
G.20.4
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A L A B -- 422 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.t.1
(SEASROOK STATION. UNITS 1 AND 2). 6 NRC 33 (1977) 3.1.4.3

3.1.5
3.12.1
3.13.1
3,16

3.16.1
4.2 |

4.3
4.4
5.6.1
5.6.3
6.1.4
6.15
6.15.4.1 |
6.15.4.2 j
6.15.5 |
6.15.8.2 ,

1

ALAB-423 PUBLIC SERVICE CO. OF NEW HAMPSHIRE s.3 i

(SEABROOK STATION. UNITS 1 AND 21 6 NRC 115 (1977) 5.6.5 |

ALAB-424 KANSAS GAS AND ELECTRIC CO. 2.9.4,1.1

(WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 6 NRC 122 (1977) 5.10,2

5.10.3
5.13.4
5.4

ALAB-428 FLORIDA POWER AND LIGHT CO. 6.3
(ST LUCIE PLANT. UNIT 1: TURKEY PO!NT PLANT, UNITS 3 AND 4). 6 NRC 221 (19779 6.3.1

ALAB-430 TOLEDO EDISON CO. AND CLEVELAND ELECTRIC ILLUMINATING CO. 4.4

(DAVIS-BESSE STATION. UNITS 1 2. 3: PERRY PLANT. UNITS 1 ANO 2|. 6 NRC 457 11977) 5.10.3

ALAB-431 DUKE POWER CO. 2.9<3.3.3

(PERKINS NUCLEAR STATION. UNITS 1. 2 AND 3). 6 NRC 460 ( 1977 )

..

.

. .

. , , .
.

,
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ALA8-432 SOUTHERN CALIFORNIA EDISON CO. AND SAN DIEGO GAS AND ELECTRIC CD.
(SAN ONOFRE NUCLEAR GENERATING STATION, UNITS 2 AND 3). 6 NRC 465 (1977) 5.6.1

ALAB-433 DUKE POWER CO. !
(PERKINS NUCLEAR STATION, UNITS 1 2 AND 3), 6 N9C 469 (1977) 5.12.2

5.2

ALAB-434 POWER AUTHORITY OF THE STATE OF NEW YORK
(GREENE' COUNTY NUCLEAR PLANT). 6 NRC 471 (1977) 2.9.7

ALAO-435 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2). 6 NRC 541 (1977) 5.10.1

6.15.4
6.15.4.1
6.23.3.1

ALAB-437 PUBLIC SERVICE CO. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 6 NRC 630 ( 1977 ) 5.7.1

ALAB-438 CONSUMERS POWER CO.
(MIDLAND PLANT, UNIT 5 1 AND 2). 6 NRC 638 (1977) 2.11.6

S.12.2.1

ALA8-439 POWER AUTHORITY OF THE STATE OF fJEW YODK
(GREENE COUNTY NUCLEAR FLANT), 6 NRC 640 ( 1977 ) 5.12.2.1

ALAB-440 DUKE POWER CO.
(CHEROKEE NUCLEAR STATION. UNITS 1 2 AND 3), 6 NGC 642 (1977) 3.9 2

2.9,3.3.3

ALAB-441 PITTSBURGH-DES MOINES STEEL CD.
6 NRC 725 (1977) 5.12.2

5.8.12

ALAB-443 CLEVELAND ELECTRIC ILLUMINATING CD
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 6 NRC 741 (1977) 3.1.2.1

| 9 9 9
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!!
'

CLEVELAND ELECTRIC' ILLUMINATING CO. , .

' 3.1. 2. 6 :

'

'ALAB-443
^

..

'

'
! - 3.14.2 1

.3.S.2.3|, '3.Sa3"

'

| 5.6.4.
l'
I

!
i. ALAB-444. GULF-STATES. UTILITIES CD.
| (RIVER BENO STATION.,rUNITS 1 AND 2) . :6 NRC.' 760 ( 1977 ) | . 2.10.2 -

| 2.9.3.3.3' ,

8

| 2.9.5.7
3.1.2.5
3.12.1.2
3.4;2 -

! '3.7.3.4
$ 6+16.2'
i 6.20.3'(
i' '6.9.2.1
i

!
!
| ALAB-445 TENNESSEE VALLEY' AUTHORITY
'! (YELLOW CREEK NUCLEAR PLANT. UNITS 1' AND 2), 6 NRC 865 ( 1977 ) 1.7.1.

'

'2.5'3'| .

i'
!

l
i
!
' ALAB-446 PUGET SOUND POWER AND LIGHT.CO.

(SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 6 NRC 870 {1977) 6.19.1

,

ALAB-447 EXXON NUCLEAR CO.
(NUCLEAR FUEL RECOVERV AND RECVCLING CENTER ) ,6 NRC 873 (1977) 2.10.2

i
e

: ..

! ALAB-451 PORTLAND GENERAL ELECTRIC CD.
(TROJAN NUCLEAR PLANT). 6 NRC 889 ( 1977) 3.1. 2.5 .

6.1.6 . [
6.16;1 v

.t

,

ALAB-453 CONSOLIDATED EDISON CO. OF N.Y.
! (INDIAN POINT STATION, UNIT 2). 7 NRC 31 (1978) 6.15. 8. t ' it

ALAB-454 METROPOLITAN EDISON CD.
; (THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 7 NRC 39 ( 1978 ) 2.10.1 2

2.10.2i ,
,

t
-

{

! I
; o
i
!
t
1

4- ,_.L . . . ,. .. L . s -....s -- . ;-.. ., - - . , . _....s .- . .. . _., . m.-. 2. . - . .. . .. .Je.
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ALA8-454 METROPOLITAN EDISON CO,
5.2 - g

ALAB-455 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2). 7 NOC 41 (1978) 3.16 !

5.6.1
6.1 I
6.1.3.1
6.15 1
6.15.9 i

G.20.2 |
t
i
,

ALAB-456 METROPOLITAN EDISON CO. j
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2 ), 7 NDC 63 ( 1978) 2.9.5,6

6.20.4

,

ALAB-457 DUKE POWER CD.
(CHEROKEE NUCLEAR STATION. UNITS 1 2 AND 3). 7 NRC 70 (1978) 6.14.1

)

ALA8-458 CONSUMERS POWER CO.
(MIDLAND PLANT. UNITS 1 AND 2). 7 NRC 155 (1978) 4.3 j

5.15.3
'

5.7.1 I
'

5.7.2
6.15.4.2

6

| ALAB-459 PUBLIC SERVICE CO. OF INDIANA [
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 7 NQC 179 (1978) 1.1 ,

*

! 3.11.,1.4

| .3.3.2.4 |
'

| 3.3.4 .

| 5.*" !

|
5A. !

6.15.3 |i

| !
|

IALAB-460 PUBLIC SERVICE ELECTRIC AND GAS CO.
(HCPE CREEK GENERATING STATION. UNITS 1 AND 2). 7 NRC 204 (1978) 4.3 I

!

i
fALAB-461 PUBLIC SERVICE CO. OF INDIANA

(MAR 8LE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 7 NQC 313 E1978) 3.1.2.5
i

t

i

9 9 9 |
;
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ALAB-461. PU8'LIC SERVICE'CO. OF INDIANA
3.1J2.7' i:

3 13.1
5.10.1 5

5.4 ,

5. 5.' 1

; 5. 8. 7 ' i
r

1, 6.16.1.3 ''

l

A

t

ALAB-462 MANSAS GAS AND ELECTRIC CO. ' !
(WOLF CREEK NUCLEAR GENERATING STATION.-UNIT 1)', 7 NRC 320 (1978) 3.14.3 .. i

-

3.7.3.2 '

; 3.7.3.4 ..|
3.7.3.5.1 !

; 4.4.1
'

4.4.2 ?

k,

.:.)'

?

ALAB-463 TENNESSEE VALLEY AUTHORITY f
(HARTSVILLE NUCLEAR PLANT UNITS 1A,2A'.tB 2B), 7 NRC 341 (1978) 3.1.2.7 ' {

| 3.v1.4 r

3 13.1 ld
.

3.14.3>
.!
t

3.16
'

3.7.2 !

!' 4.3 -

,
4.4 - t
5.5.1 [
6.7.1 |

| 6.7.2 i

!

I
f

J:

ALAB-464 NORTHERN STATES POWER CO. !

; (TYRONE ENERGY PARK. UNIT.1). 7 NRC 372 (1978) 3.1.2.6 [
i 4.4.1,1' i

}
,

- .'
! !

- ,
*

ALAB-466 DETROIT EDISON CD. .

(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2). 7 NRC 457 (1978) 5.6.t
| S.8.14-

6.24.3 . ,
!

t
+

ALA8-467 TENNESSEE VALLEY AUTHORITY r

(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A 18.2B). 7'NRC 459 (1978) 4.5 t
$.I t

'

5.4
5.5

h
I

h

w -- - . ~ _ . - . . - _ . , , . . . , - . . 4m c. . .
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ALAB-467 TENNESSEE VALLEY AUTHORITY
5.6.1
5.8.15

ALAB-468 CONSUMERS POWER CD.
(MIDLAND PLANT. UNITS 1 AND 2). 7 NRC 464 (1978) 3.3.4

5.8.2

ALAB-469 DETROIT EDISDN CO.
(ENRICO FERMI ATOMIC POWER PLANT. UNIT 2). 7 NRC 470 (1978) 5.9

6.14

ALAB-470 DETROIT EDISON CO.
(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2). 7 NRC 473 (1978) 2.9.4.1.1

2.9.4.1.2
2.9.4.1.4
2.9.4.2
3.1.2.5
6.16.1

ALAB-471 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 7 NRC 477 (1978) 3.11.1.5

3.16
3.7.2
3.7.3.6 ?

6.15.4
6.15.4.1
6.15.4.2
6.15.6.1.2

i

'

ALAB-472 DETROIT EDISON CO.
(GREENWOOD ENERGY CENTER. UNITS 2 AND 3). 7 NRC 570 ( 1978 ) 2.9.7

5.4
5.8.1

ALAB-473 NUCLEAR ENGINEERING CO.
(SHEFFIELD. ILL. LOW-LEVEL RADIOACTIVE WASTE DISPOSAL SITE). 7 NRC 737 (1978) 2.9.4.1.1

2.9.4.1.4
2.9.4.2 i

2.9.5.3
2.9.7
5 8.1

O O O
-- --
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ALAB-474 METROPOLITAN EDISON Co. 2.9.2
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 7 NRC 746 (1978)

ALAB-476 DETROIT EDISON CD. 2.9.3.3.3
(GREENWOOD ENERGY CENTER, UNITS 2 AND 3), 7 NRC 759 ( 1978 5

ALAB-477 KANSAS GAS AND ELECTRIC CO. 4.5 ]
(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1), 7 NRC 766 (1978) l

|
1

ALAB-479 EOSTON EDISON CD. 3.7
(PILGRIM NUCLE AR STATION, UNIT 2), 7 NRC 774 (1978) 6.16.1

ALAB-481 LONG ISLAND LIGHTING CO. 5.7.1
(dAMESPORT NUCLEAR ST AT ION, UNITS 1 AND 2), 7 NRC 807 (1978)

ALAB-482 OOKE power CD. 5.1
(CHEROKEE NUCLEAR STATION, UNITS 1, 2 AND 3). 7 NRC 979 (1978) 5.5

6.18

ALAB-485 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 5.6.3
(WPPSS NUCLEAR PROJECTS 3 ANO 5), 7 NRC 986 (1978) 6.18

ALAB-486 METROPOLITAN EDISON CD. 4.4.2
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 8 NRC 9 ( 1978 ) 5.5.1

ALAB-488 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.6
(SEABROOK STATION, UNITS 1 AND 2). 8 NRC 187 (1978) 2.9.9.5

2.9.9 6
3.6
6.17.1

.
. .

-

_ _ _

,
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ALA8-489 OFFSHORE POWER SYSTEMS
(FLOATING NUCLEAR POWER PLANTS), 8 NRC 194 (1978) 1.8

3.1.2.5 i
3.3.1
6.15.7
6.16.1
6.16.1.1
6.18
6.20.4

ALAB-490 CAROLINA POWER AND LIGHT CD.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4), 8 NRC 234 (1978) 3.7.3.2

6.15.5 i

!
i

!
,

ALAB-491 VIRGINIA ELECTRIC AND POWER CD.
(NORTH ANNA N'JCLE AR ST ATION, UNITS 1 AND 2). 8 NRC 245 (1978) 5.5.1 I

5.6.1 i
'

6.9.2.2
\

i

i ALAB-492 NORTHERN STATES POWER Co. "

| (TYRONE ENERGY PARK, UNIT 1). 8 NRC 251 (1978) 2.9.5.13 {t 5.8.1 i

! !
!

| |

ALAB-493 PUBLIC SERVICE CO. OF INDIANA I

! (MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 8 NRC 253 (1978) 2.7
3.1.2.6 !
3.6 }
d.5 ;

5.12.1 !

5.15.1 j
5.18 -

5.19.4 i

5.7.1 !

6.18 .

6.5.1 I
G.5.2 i

'
!
t

ALA8-494 NUCLEAR ENGINEERING CO. i

,

(SHEfr! ELD, ILL. LOW-LEVEL RADIOACTIVE WASTE DISPOSAL SITE). 8 NRC 299 (1978) 3.1. 4.1 !,

3.1.4.2 ,;
t

!
I

! !
,

I
,

1 O O O
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;

.ALAB-495. PUBLIC SERVICE CD. OF'NEW HAMPSHIRE
_ .

],
!

. . - . . ;
'

-

| (SEAEROOK STATION ; UNITS 1 - AND ' 2 ) . ' S . NRC 304 (1978) /6.15.4

i .!
!

'
. .

.. . .
*

ALA8-496 PORTLAND GENERAL ELECTRIC CD..
(TROJAN NUCLEAR PLANT). 8'NRC 309-(1978) 2.~9.9.2.2

i 5.8.4.1
I .-

i

I ALAB-497 DAIRYLAND' POWER COOPERATIVE' . .

| (LA CROSSE.8 OILING WATER REACTOR). 8 NRC-312 (1978) 3.1. 4 .1

|' - :
1 I!

. . . .
ALAB-499 PUBLIC SERVICE'CO. OF NEW HAMPSHIRE

(SEABROOK STATION. UNITS 1 AND 2). 8 NRC.319-(1978)- '6.15.4
i

!

., ALAB-500 OFFSHORE POWER SYSTEMS.
( (FLOATING NUCLEAR POWER PLANTS). 8 NRC 323 ( 1978) 5.14
|
!

ALAB-501 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
i (WPPSS NUCLEAR PROJECTS 3 AND 5). 8 NRC 381 (1978) 5.15;

. ' 5. 6.1. -}

f
' )

|

; ALAB-502 ROCHESTER GAS AND E*iCTRIC CORP.-
1 '(STERLING POWER PROJECT. UNIT 1). 8 NRC 383 (1978) ~3.7.3.2

!' 5.1

| 6.15.4.1
j. 6.15.4.2

i
I
!'

i ALAB-504 PACIFIC GAS AND ELECTRIC CO.
i (DIABLO CANYON NUCLEAR power PLANT. UNITS 1 AND 2). 8 NRC 406 ( 1978 ) 3.16
j S.12.2

|
5.12.2.1

! i;

; ,

|4' ALAB-505 PUBLIC SERVICE CD. OF OKLAHOMA .

'l1 (BLACK FO% STATION, UNITS 1 AND 2). 8 NRC 527 (1978) 5.7.1
l' 6.4.1

'

!^
J !

1

1

. |
.,

t

*

4
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ALAB-506 TENNESSEE VALLEY AUTHORITY 6.15
(PHIPPS BEND NUCLEAR PLANT. UNITS 1 AND 2). 8 NRC 533 (1978)

ALAB-507 ROCHESTER GAS AND ELECTRIC CORP. 6.13
(STERLING POWER PROJECT. UNIT f). 8 NRC 551 (1978)

ALAB-513 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.1.2.1
(SEABROOK STATION. UNITS 1 AND 2). 8 NRC 694 (1978) 5.6.1

| ALAB-514 PACIFIC GAS AND ELECTRIC CO, 5.12.2.1
! (DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 8 NRC 697 (1978)
|

!

ALA8-515 TENNESSEE VALLEY AUTHORITY 6.15.8 5
(YELLOW CREEK NUCLEAR PLANT, UNITS 1 AND 2). 8 NRC 702 (1978)

ALAB-516 DELMARVA POWER AND LIGHT CO. 1.3
(SUMMIT POWER STATION, UNITS 1 AND 2). 9 NRC 5 (1979) 6.2

ALA8-518 PUBLIC SERVICE ELECTRIC AND GAS CD. 4,3
(HOPE CREEK GENERATING STATION. UNITS 1 AND 2), 9 NRC 14 (1979) 6.15.1.2

6.16.4

ALAS-519 PACIFIC GAS AND ELECTRIC CO. 2.11.5.1
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 9 NRC 42 (1979)

ALAB-520 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.11.1.1
(SEABROOK STA1!ON. UNITS 1 AND 2). 9 NRC 48 (1979) 3.11.1 6

ALAB 522 VIRGINIA ELECTRIC AND POWER CO. 2.9.4.1.1
(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 9 NRC 54 (1979) 2.9.7.1

O O O
, , ,_
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ALAB-523 PUGET SOUND POWER AND LIGHT CO.
(SKAGIT NUCLEAR. PROJECT, UNITS 1'AND'2).~9 NRC 58"(1979) 2.9.3.3.3

2.9.3.'3;4

ALAB-524 PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT). 9 NRC 65 (1979) 5 . 7 .1.

ALA8-525 METROPOLITAN EDISDN CO.
.(THREE MILE ISLAND NUCLEAR STATION. UNIT 2), 9 NRC *11 (1979) 3.14.1

,

ALAB-526 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4), 9 NRC 122 (1979) 2.9.12

2.9.3.3.3
5.19.1

L

ALAB-528 OUKE POWER CD.
(OCONEE NUCLEAR STATION AND MCGUIRE NUCLEAR STATION), 9 NRC 146 (1979) 2.9.3.3.3

2.9.4.1.2'
2.9.4.2
2.9.6

ALAB-530 PUBLIC SERVICE CO. OF INDIANA.
(MARBLE HILL NUCLEAR GENERATING STATION, UNITS 1 AND 2). 9 NRC 261 (1979) 4.4,

.

ALAB-531 PORTLAND GENERAL ELECTRIC CD.
(TROJAN NUCLEAR PLANT), 9 NRC 263 (1979) 6.15 ,

6.15.4
6.15.9 .

'
6.27

ALAB-532 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC POWER STATION. UNIT 3) 9 NRC 279 (1979) 4.1

6.15.8.5

i

ALAB-534 PORTLAND GENERAL ELECTRIC CO. *

(TROJAN NUCLEAR PLANT). 9 NRC 287 (1979) 2.5.1
3.4

I

:

, - 4 - , . ,
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ALAB-534 PORTLAND GENERAL ELECTRIC CO.
6.1.3.1
6.1.4.4

ALAB-535 HOUSTON LIGHTING ANO POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1). 9 NRC 377 (1979) 2.9.7

3.4.4

ALAB-539 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR CENERATING STATION, UNIT 1 ), 9 NRC 422 (1979) 3.4.4

ALAB-540 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3). 9 NRC 428 (1979) 5.5.4

ALAB-541 CONSUMERS POWER CO.
(MIOLAND PLANT, UNITS 1 ANO 2). 9 NRC 436 (1979) 5.12.2.1

5.8.2

ALAB-542 IN RE ATLANTIC RESEARCH CORP.
9 NRC 611 (1979) 6.10,1.1

ALA8-544 HOUSTON LIGHTING ANO POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1), 9 NGC 630 (1979) 5.12.1

ALAB-546 PHILAOELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3), 9 NRC 636 (1979) 5.5.4

ALAB-547 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1), 9 NRC 639 (1979) 5.4

ALAB-548 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 9 NRC G40 ( 1979 ) 5.15.2

O O O
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1 -- ALAB-549 ' HOUSTON LIGHTING AND POWER CO.-

| (SOUTH. TEXAS PROJECT.-UNITS 1 AND 2). 9 NRC 644'(1979) 2.9.3,3.3
2.9i4.t.2-

"2.9.5.1.

4

i
!

! ALAB-550 . PACIFIC GAS AND ELECTRIC CO.
! '(STANISLAUS NUCLEAR PRodECT. UNIT 1). 9 NRC 683 (1979)- 2.11.2

2.11.5
2.11.6

;
. .

1 ALAB-551 VIRGINIA ELECTRIC.AND POWER.CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 APO 2 ) . 9 NRC 704 (1979) 4.6 .

| 5 19.t'.

5.5.ts

f 5.6.1
6.5.4.1

ALAB-552 PUGET SOUNO POWER AND LIGHT CO.
(SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 10 NRC 1 (1979) 2.9 3.313.

fALAB-553 FLORIDA POWER AND LIGHT CD.

| (ST. LUCIE NUCLEAR PLANT. UNIT 2). 10 NRC 12 (1979) 3.3.2.4 |

! |
i 1
|

'

1 ALAB-554 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.2Bl. 10 NRC 15 (1979) 3.5

;

| ALAB-555 VIRGINIA ELECTRIC AND POWER'CO.
| (NORTH ANNA NUCLE AR STATION. UNITS 1 AND 2). 10 NRC 23 ( 1979) 3.12.4

3.t6-

,

ALAB-556 PUGET SOUND POWER AND LIGHT CO.
(SKAGIT NUCLEAR PROJECT. UNITS 1 ANO 2).. 10 NAC 30 (1979) 3.1.4.1

3.1.4.2
5.2

ALAB-557 PUBLIC SERVICE CD. OF NEW HAPPSHIRE
(SEABROOK STATION. UNITS 1 ANO 2). 10 NRC 153 (1979) 6.15.4

_ . _ _ _ _ . _ . ._. - _ . _ . _ . . _ _ . . . . _ . . . . . _ . . _ _ _ . _ _ . _ _ _ . _ _ _ , . . _ _ . _ . . . . _. . _ _ _ _ _ . . _ _ . _ . . -
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^

.ALAB-572 .. /PUGET 00UND POWER-AND LIGHT CO.
,

(SKAGIT NUCLEAR PROJECT. UNCTS 1 AND 2). 10 NRC 693.(1979)' 3.15--

p

ALAB-573 PUBLIC SERVICE CD. 0F OKLAHOMA
.

i (BLACK FOX STATION, UNITS 1 AND,2). 10 NRC 775 (1979)- 3IS- i'

5.1
5410.3n

6.15.3
I

ALA8-574 HOUSTON LIGHTING AND POWER CO.
3

- (ALLENS CREEK NUCLEAR GENERATING STATION, UNIT't). 11 NRC 7 (1980) 1.7.1
2.5.2,

2.5.3.
*2.9.3.1

2.9.3.3.1
2.9.5- -, ,

3.1.2.4 '

i'

:

ALAB-575 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND'2). 11 NRC 14 (1980)~ 3.17

!

.
. . i

'ALAB-577 CAROLINA POWER AND. LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT. UNITS't-4), 11 NRC 18 (1980) 3.1.2.1.1

3.16 5

3.3.1 ,

3.3.1.1
3.4
3.7.3.7 ;;
4 . 3 '- ;

5.19.1
5,2
5.5 f

*5.6.1
6.16.1' i

!

1
'

ALAS-578- VIRGINIA ELECTRIC AND POWER CD.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 11 NRC 189 (1980) 4.6

5.15
,

ALAB-579 FLCRIDA POWER AND LIGHT'CO..
(ST. LUCIE NUCLEAR PLANT, UNIT 2). 11,NRC:223 (1980) 4.4.1.1

!

. _ -
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ALAB-579 FLORIDA POWER AND LIGHT CO.
I 5.12.1

| 6.24
l

I
,

| ALAB-580 PACIFIC GAS AND ELECTRIC CD.
|

(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 227 (1980) 3.1.2.1
l 3.14.3

3.3.7
4.6
5.6.3

ALAB-581 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT. UNIT 5 1-4). 11 NRC 233 ( 1980) 1.8

3.1.2.1.1
3.3.1
3.7.3.7
5.6.3

ALA8-582 HOUSTON LIGHTING AND POWER CO. ,

(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 11 NRC 239 (1980) 2.9.3.3.3
2.9.4.*.4
5.10.3 6

5.5.1

.

ALAB-583 PACIFIC GA5 AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NQC 447 (19AO) 2.10.2

5.2

ALAB-584 VIRGINIA ELECTRIC AND POWER CD.
(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 11 NRC 451 (1980) 3.1.1

3 3.2.n
3.5.2.3
3.5.4
3.5.5
5.5
5.9.2
6.15.4

ALAB-585 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNITS 1 AND 2). 11 NRC 469 (1990) 5.5

O O O
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s

ALAB-586 1100STON LIGHTING AND POWEP CO. 2.9.7
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 11 MRC 472 (1980)

5.8.1

ALAB-588 PUBLIC SERVICE ELECTRIC AND GAS CO. 5.12.2.1
(SALEM NUCLEAR GENERATING STATION. UNIT 1). 11 NRC 533 (1980)

ALAB-590 HOUSTON LIGHTING AND POWER CO. 2.9.3.1
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 11 NRC 542 ( 1980)

3.5 ).

ALAB-591 DUKE POWER CD. 3.1.2.t
(PERKINS NUCLEAR STATION. UNITS 1 2 ANO 3). 11 NRC 741 (1980)

ALAG-592 PACIFIC GAS AND ELECTRIC CO. 5.6.6.1
(DIABLO CANv0N NUCLEAR POWER PLANT. UNITS 1 AND 2). 11 NRC 744 (1980) 6.4 1.1

ALAB-593 PENNSYLVANIA POWER AND LIGHT CO. AND ALL E G5fENY ELECTRIC COOPERATIVE INC. 5.12.2
(SUSQUEHANNA STEAM ELECTRIC STATION. UNITS 1 AND 29 11 NRC 761 (1980)

ALAB-594 IN RE ATLANTIC RESEARCH CORP. 6.10.1.1
11 NRC 841 (19808

ALAB-595 CINCINNATI GAS AND ELECTRIC CD. 2.9.3.3.3
(WILLIAM H. ZIMMER NUCLEAR STATION), 11 NRC 860 ( 1980) 2.9.7

ALAB-596 ROCHESTER GAS AND ELECTRIC CORP. 1.9
(STERLING POWER PROJFCT. UNIT 1). 11 NRC 867 (1980)

ALAB-597 DUKE POWER CD. 5.6.5
(PERKINS NUCLEAR STATION, UNITS 1 2 AND 3). 11 NRC 870 (19805 5.8.90

1 (
~
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ALAB-598 PACIFIC GAS AND ELECTRIC Co. 4.4.2
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 876 (1980)

ALAB-600 PACIFIC GAS AND ELECTRIC CO. 2.10.2
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 12 NRC 3 ( 1980) 2.11.2.5

ALAB-601 COMMONWEALTH EDISON CO. 6.6.1
(CARROL COUNTY SITE), 12 NRC 18 (1980)

ALAB-604 PACIFIC GAS AND ELECTRIC CO. 3.12.1.2
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 ANO 2). 12 NRC 149 (1980)

ALAB-605 PUERTO RICO ELECTRIC POWER AUTHORITY 1.10
( NOR TH COAST NUCLE AR PLANT , UNIT 1), 12 NRC 153 (1980)

ALAB-606 NUCLEAR ENGINEERING CO. 5.4
(SHEFFIELD, ILL. LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE), 12 NRC 156 (1990) 6.15.1.1

ALAB-607 PACIFIC GAS AND ELECTRIC CO, 3.12.3
(OIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), f2 kRC 165 (1990)

ALAB-611 NORTHERN STATES POWER CO. 4.6
(MONTICELLO PLANT, UNIT 1), 12 NRC 301 (1980)

|

ALAB-613 PENNSYLVANIA POWER ANO LIGHT CC. 2.11.2
(SUSOUEHANNA STEAM ELECTRIC ST* TION, UNITS 1 AND 2). 12 NRC 317 (1980) 2.11.2.R

2.11.3
2.11.4
2.11.6

ALAB-G14 DAIRYLAND POWER COOPERATIVE 3.1.4.2

(LA CROSSE BOILING WATER REACTOR). 12 NRC 347 (1980)

O O O
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ALAB-616 COMMONWEALTH EDISON CO.
(ZION STATION, UNITS 1 AND 2). 12 NRC '419 ( 1980) 2.5.1

- 3.1.2;1

3.4
- 5.13.2

ALAB-619 NORTHERN INDIANA PUBLIC SERVICE CO.-
(BAILLY' GENERATING STATION. NUCLEAR-1). 12 NRC 558 (1980) - 2.5.1

~2.9.4.'t.4
- 3.1.2.1-
3.4
3.4.5

- 6.24
6.24.1'1. 6

6. 24.' t :2'
' ..a

' ALAB-620 NORTHERN STATES POWER CD.
(MONTICELLO PLANT, UNIT 1). 12 NRC 574 (1980) 3.4.3

ALAB-621 TEXAS UTILITIES GENERATING CD.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 12 NRC 578 (1980) 3.15

ALAB-622 TOLEDO EDISON CO.
(OAVIS-BESSE NUCLEAR POWER STATION. UNITS'2'AND 3). 12 NRC 667 (1980) 3.18.1.

3.18.2

ALAB-623 PUBLIC SERVICE CO. OF NEW HAMPSHIRE .
(SEABROOK STATION, UNITS 1 AND 2). 12 NRC 670 ( 1980) 6.26

.
'

k

ALAB-629 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 13 NRC 75 (1981) 3.5

3.5.2.3
3.5.5

* 6.15.1.2
s

ALAB-630 HOUSTON LIGHTING AND POWER CD.
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1). 13 NRC 84 (1981) 3.1.4.1

3.15
5.12.2.1

<

l

|

|
'

. .
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ALAB-631 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 13 NRC 87 (1991) 5.2

ALAB-633 CINCINNATI GAS AND ELECTRIC CO.
(WILLIAM H. ZIMMER NUCL E AR STA TION) . 13 NRC 94 (1981) 5.4

ALAd-634 CONSUMERS POWER CO.
(MIOLAND PLANT. UNITS t AND 2), 13 NRC 96 (1981) 5.12.2.1

ALAB-635 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK NUCLEAR GENrdATING STATION. UNIT 1). 13 NRC 309 ;1981) 5.12.2

5.12.2.1

ALAB-636 CONSUMERS POWER CO.
(BIG ROCK POINT PLANT). 13 NRC 312 (1981) 3.1.2.5

5.10.2.2
6.15.1,2

6.15.4
6.15.9

ALAB-639 HOUSTON LIGHT ING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 13 NRC 469 (1981) 2.11.2.1

5.12.2.1
5.8.3.2
6.23.3.1

ALAB-640 PHILA. ELEC. CO.. MET. EDISON CD. PUB. SERVICE ELEC. AND GAS CO.
(PEACH BOTTOM UNITS 2.3: ISLANO UNIT 2: HOPE LREEK UNITS 1.2). 13 NRC 487 (1981) 3.17

ALAB-641 PENNSYLVANIA POWER AND LIGHT CO. AND ALLEGHENY ELECTRIC COOPERATIVE INC.
(SUSOUEHANNA STEAM ELECTRIC STATION. UNITS 1 AND 2). 13 NRC 550 (1981) 3.5.5

5.12.2.1
5.8.5

ALAB-642 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1). 13 NRC 881 (1981) 2.9 3.3.3

2.9.3.3.4

O O O
-
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. ALAB-642' ' SOUTH CAROLINA ELECTRIC!AND GAS CO. . .

3.1.2.7

ALAB-643 SOUTH CAROLINA ELECTRIC AND GAS CO. .

.

' (VIRGIL'C. SUMMER NUCLEAR STATION, UNIT'1), 13 NRC.898 (1981)- 2.9.3.3.3'
'''

5.7.1-

,

ALAB-644 PACIFIC GAS AND ELECTRIC Co.
-(DIABLO CANYON NUCLEAR POWER PLANT, UNITS ' 1 AND 2 ), 13 NRC 903. ( 1981 ) 3.1.4;2 -!

3.16
5.1
5.15 s

,

)
,

ALAB-650 PUBLIC SERVICE ELECTRIC AND GAS CO. -)
"

(SALEM NUCLEAR GENERATING STATION, UNIT -.1 ) . 14 NRC 43 (1981) 4.2,'

4.4.2 ,

5.10.1
5.10.3 ,

5.5.1' i
'

6.15.1.2
6.15.9-

i

e t

ALAB-652 TOLEDO EDISON CD..

(DAVIS-BFSSE NUCLEAR POWER STATION, UNITS 2 AND 3). 14 NRC 627.(1981) 5.6.1 [
,

i
'

!t

ALAH-d55 SACRAMENTO MUNICIPAL UTILITY DISTRICT .
,

(RANCHO SECO NUCLEAR. GENERATING STATION). 14 NRC 799 (1981)
2.9.5,7'

4.6-
5.6.3

ALAB-657 PHILADELPHIA ELECTRIC CO.
(FULTON GENERATING STATION. UNITS 1 AND 2). 14 NRC 967 (1981) 1.3

1.9 '

'
3.1.2.1.1
3.4.3

.

E

ALAB-659 COMMONWEALTH EDISON CD.
(BYRON NUCLEAR POWER STATION, UNITS 1 AND 2), 14 NRC 983 ( 1981) 4.3.1

5.4 i
i
s

V

-

,

e ~ v n.. . ~ .- o,n.,.,, e
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ALAB-660 FLORIDA POWER AND LIGHT CO. 2

i (TURKEY POINT PLANT.' UNITS 3 AND 4), 14 NRC 987 (1981) 3.5.2.3
l 6.15.4

6.15:4.2 j

+

ALAB-661 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT. UNIT 2). 14 NRC 1917 (1981) 2.5.1

f'
l 6.3.1-
(

!
!

!

>ALAR-662 PUERTO RICO ELECTRIC F0WER AUTHORITY
(NORTH COAST NUCLEAR PLANT. UNIT 1), 14 NRC 1925 (1981) 1.3

1.9 ,

6

ALAB-663 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER NUCLEAR STATION. UNIT 1). 14 NRC 1140 (1981) 3.1.2.1

3.12.3
'

5.12.2
6 20.2

|

| ALAB-665 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE PLANT, UNIT NO. 2 ). 15 NRC 22 (1982) 2.9.3.6

6.3
6.3.2 i

;,

. ,

|

ALAR-666 WISCONSIN ELECTRIC POWER CO. !

(POINT BEACH NUCLEAR PLANT. UNIT 5 1 AND 2). 15 NRC 277 (1982) 5.11 i

5.11.1 {
5.11.2

| ALAB-66F DUKE POWER CO.
(PERKINS NUCLEAR STATION, UNITS 1 2 AND 3). 15 NRC 450 (19824 1.9

i

ALAB-669 DUKE POWER CO.
(WILLIAM B. MCGUIRE NUCLEAR STATION, UNITS 1 AND 2). 15 NRC 453 (1982) 3.11.1.1

4.4.2
5.10.3 ;
5.6.1 '

L

h

?

[
,.

O e e !.
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-ALAB-671 . HOUSTON LIGHTING AND POWER CO.
( ALLENS CREEK ' NUCLEAR GENERATING ST A ' '?'J. UNIT.1). 15 NRC 508 (1982)| : 2 9.3.3.3

ALAB-672 .. HOUSTON LIGHTING AND. POWER C0.
.(SOUTH TEXAS PROJECT, UNITS t'AND 2). '15 NRC 677 (1982) 3.1.4.1 . ;

3 .' t .' 4 . 2 :
.e

>

ALAB-673 SOUTHERN CALIFORNIA ED'#7N CO.-

(SAN ONOFRE NUCLEAR GENERATING S? ;(ION./ UNITS 2 AND 3). 15 NRC.688 (1982) 3.17 .

!'5.7.1
>

5.fi.13

ALAB-674 CONSUMERS POWER CO.
(MIOLAND PLANT.. UNITS 1 AND 2). 15 NRC 110-f1982) 3.1.211

- 3.1.2.1.1

!

ALAB-675 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER P LA NT . UNITS 1 AND 2). 15 NRC 110 (1982) 5.12.2.1

1

ALAB-677 TENNESSEE VALLEY AUTHORITY ,

j (BROWNS FERRY NUCLEAR PLANT, UNITS 1 2 JDO 3 ) . 15 NRC 138 (1982) 6.5.4.1
1

.!

ALAB-C78 COMMONWEALTH EDISON CO.
(BYRON NUCLEAR POWER STATION, UNITS 1 AND 21. 15 NRC 140 (1982) 2.11.4 .

2.11.5.2 !

6.16.1

ALAB-680 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING. STATION. UNITS 1 AND 2). 16 NRC 127 (1982) 5.5.'t

5.6.1
5.6.3
5.7'

5.7.1 f

6.1E.1
6.5.1

L

!

[

4

*

l
1

m
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ALA8-682 ARMED FORCES RADIOBIOLOGY RESEARCH INSTITUTE
(COBALT-60 STORAGE FACILITY). 16 NRC 150 (1982) 2.9.3.3.3

2.9.4.1.1
3.10
6.13

ALAB-683 PUGET SOUNO POWER AND LIGHT CO.
(SKACIT/HANFORO NUCLEAR POWER PR0dECT. UNITS 1 AND 2), 16 NRC 160 (1982) 5.8.1

ALAB-684 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS 1 AND 2). 16 NRC 162 (1982) 3.1.2.5

5.4

ALAB-685 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 11 16 NRC 449 (1982) 4.6

ALAB-686 OFFSHORE POWER SYSTEMS
(MANUFACTURING ilCENSE FOR FLOATING NUCLEAR POWER PLANTS), 16 NRC 454 (1982) 4.3

ALA8-687 DUKE POWER CD.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 16 NRC 460 ( 1982 ) 2.9.5.1

2.9.5.5
2.9.5.8
3.1.2.1.1
5.12.2.1
5.6.1
6.20.5

ALAB-688 U.S. OEPT. OF ENERGV. PROJECT MANAGEMENT CORP. TENNESSEE VALLEY AufHORITV
(CLINCH RIVER BREEDER REACTOR PLANT). 16 NRC 4T1 (1982) 5.12.2

5.12.2.1
6.19.2

ALA8-689 0FFSHORE POWER SYSTEMS
(MANUFACTURING LICENSE FOR FLDATING NUCLEAR POWER PLANTS). 16 NRC 887 (1982) 4.6

ALA8-690 LOUISIANA POWER AND LIGHT CO.
(WATERFORD STEAM ELECTRIC STATION. UNIT 3). 16 NRC R93 (1992) 5.4

O O O
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ALAB-691 CONSUMERS POWER CO. .S.2*

(MIDLAND PLANT. UNITS 1 AND 2), 16 NRC 897 (1982) 3.1.2
3 7.1
4.2
4.2.2
4.6
5.1
5.5.1
6.4.1
6.4.1.1

ALAB-693 PENNSfLVANIA POWEP AND LIGHT CO. AND AL L E GHE NY ELECTRIC COOPERATIVE INC. 7.7.2
(SUSOUEHANNA STEAM ELECTRIC .10N. UNITS 1 AND 2). 16 NRC 952 (1982) 5.10.3

6.16.1

ALAR-694 SOUTH CAROLINA ELECTRIC AND GAS CO. 5.13
(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1). 1G NQC 958 (1982)

ALAB-696 WISCONSIN ELECTRIr POWER CO. 2.11.1
(POINT GEACH NUCLEAR PLANT. e4! T 1). 16 NRC 1245 (1982) 3.1,2.4 ,

3.1.2.7 1

3.3.2.4
3.3.4
3.5
3 5.2.1
4.6
5.13.2
5.4

ALAB-697 METROPOLITAN EDISON CO. 2.9.9.1
(THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 1). 16 NRC 1265 (1082) 3.7

AIAB-698 METROPOLITAN EDISON CO. 6.20.3
(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. it. 16 NRC 1290 (19821
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ALAB-900 LONG ISLAND LIGHTING CO.
6.1G.2

ALAB-901 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 28 NRC 302 (1988) 5.6.1

ALAB-902 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 423 (1988) 2.11.5.2

ALAB-904 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 28 NRC 509 (1958) 6.16.1

ALAB-905 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 28 NRC 515 (?958) 1.8

3.1.t
3.16
4.4

I

ALAB-906 PUBLIC SERVICE CO. Or NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2), 28 NRC 615 (1988) 5,t;,2

ALAB rO7 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 28 NRC 620 ( 1989 ) 3 1 4.2

ALAB-908 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC GOG (1988) 5 14 j

6.?6.1 |

|
i

ALAB-911 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER ST* TION. UNIT 1). 29 NRC 24T (1959) 4.0 i

ALAB-914 GENERAL PUBLIC UTILITIES NUCLEAR CORP..
J

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 29 NRC 357 (1999) 3,12.4 1

5.7.t

9 9 9
__ __ . _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ \
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ALAB-932 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
5.6.3

ALAB-933 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
'(SEABROOK STATION. UNITS 1 AND 2). 31 NGC 491 (1990) 5.4

ALAB-934 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 LAND 2), 32 NRC 1 (1990) 2.10.2

2.9.3.5
2.9.9.5
3.6
4.4.1.1
4.4.2 '

,

ALAB-936 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 32 NRC 75 (1990) 2.9.5.5

4.4.1
4.4.2

ALAB-937 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABRDOK STATIDN. UNITS 1 AND 2). 32 NRC 135 (1990) 1.8

3.1.2.5
,

3.10 |

3.tt.4 |

3.14.3
5.5
6.t6.1.3 |

!,

ALAB-938 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 32 NRC 154 (1990) 2.9.5

2.9.5.5
3.15
6.15.4
6.15.7

ALAB-940 PUBLIC SERVICE CO. OF NEW HAMDSHIRE-
(SEABROOM STATION, UNITS 1 AND 2). 32 NRC 225 ( 1990) 2.2

2.9.5.1
3.17
4.4.2

!
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..

CLI-74-32 FHILADELPHIA ELECTRIC CO. 2.10.2
.(PEACH BOTTOM ATOMIC STATION. UNITS 2 AND 3). 8 AEC 217 (1974)

CLI-74-35 COMMONWEALTH EDISON CO. 3.3.2.3
(ZION STATION, UNITS t AND 2). 8 AEC 374 (1974)

CLI-74-37 CONSUMERS' POWER CO. ?.9
(OUANICASSEE PLANT, UNITS 1 AND 2). 8 AEC 627 (1974)

CLI-74-39 NORTHERN INDIANA PUBLIC SERVICE CO. 4.4.2
(BAILLY GENERATING STATION. NUCLEAR-1). 8 AEC 631 (1974)

CLI-74-40 VERMONT YANKEE NUCLEAR POWER CORP. 3.16.1
(VERMONT YANKEE NUCLEAR POWER STATION). 8 AEC 809 (1974) 6.16.2

6.21.2
6.9.*

CLI-74-43 VERMONT YANKEE NUCLEAR POWER' CORP. 6.16.2
(VEkMPNT YANKEE NUCLEAR PO'WER STATION). 8 AEC 826 (1974) 6,21.2

6 9.1

CLI-74-45 WISCONSIN ELECTEIC POWER CO. 2.*t t

(KOSHKONONG NUCLEAR PLANT. UNITS 1 AND 2). 8 AEC 928 (1974)

CLI-75-1 NORTHERN STATES POWER CO. 2.9.9.2.1
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2). 1 NRC 1 11975) 2.9.9.3

3.11.3
3.1?.t
5.t
9.5

CLI-75-to CONSOLIPATED EDISON CO. OF N.V. 3.9
(INDIAN POINT STATION, UNIT 3). 2 NRC 835 ( 1975) s.15.8.1

_ _ . _ . _
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CL1-75-2 WISCONSIN ELECTRIC POWEk CO.
(MOSHVONONG NUCLEAR POWER PLANT; UNITS 1 AND 2), 1 NRC 39 ( 1975) 3.3.2.2

CLI-75-4 NUCLEAR FUEL SERVICES, INC.
(WEST VALLEY REPROCESSING PLANT). 1 NRC 273 (1975) 2.11.1

2.9.3.3.3
2.9.3 3.4
2.9.5.5

CLI-75-8 CONSOLIDATED EDISON CD. OF N.Y.
(INDIAN POINT STATION, UNITS 1, 2 AND 3), 2 NRC 173 (1975) 6.24.1

G.24.3

CLI-76-1 PACIFIC GAS AND ELECTRIC CO.
(DILBLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2 ) , 3 NRC 73 (1976) 5.4

5.8.11

CLI-76-13 USERDA
(CLINCH RIVER BREEDER REACTOR PLANT), 4 NRC 67 (1976) 5.12.2.1

5.15
6.15.1

CLI-76-14 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT Y ANKE E NUCLEAR POWER STATION). 4 NRC 163 (1976) 5 6.2

6.21.1

CLI-76-17 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 4 NRC 451 (1976) 6.16.1

CLI-76-2 NATURAL RESOURCES DEFENSE COUNCIL
3 NRC 76 (1976) 5.15.2

CLI-76-22 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 ANO 2), 4 NRC 480 ( 1976) 1.5.2

6.5.4.1

O O O
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NUCLEAR REGULATORY COMMISSION I ,
. 2.9.10.15CLI-76-23

..(FINANCI AL ASSIST ANCE TO PARTICIPANTS -IN COMMISSION PROCEEDINGS). 4 NRC .494.. (1976)'

#9RTLAND GENERAL ELECTRIC .'Co. 3.3.6CLI-76-26'
(PEBBLE SPRINGS NUCLEAR PLANT UNITS 1 AND 2). 'NRC 608 (1976).

CLI-76-27 PORTLAND GENERAL. ELECTRIC CO. 2.9.4
(PEBBLE SPRINGS NUCLEAR PLANT. UNITS 1.AND 2). 4 NRC 610 (1976) 2.9.411.1

2.9.4.2'

CLI-76-6 =EDLOW INTERNATIONAL'CO. 2'.9.4.'t.3
'

3 NRC 563'(1976)-

'

CLI-77-1 KANSAS GAS'AND ELECTRIC CO. 3.1.2,1

(WOLF CREEK NUCLEAR GENERATING STATION). 5 NRC 1 (1977) 3.1.2.2
6.15.8.3,
6.19

I
! 6.19.1

CLI-77-11 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 3.1.1
(
l (WPPSS NUCLEAR PROJECTS 3 AND 5) ' 5 NRC 719 (1977) 6.19.1

CLI-77-13 HOUSTON LIGHTING AND POWER CD. 3.17

(SOUTH TEXAS PROJECT. UNITS 1 ANO 2). 5 NRC'1303 (1977) 6.3.1
,

|

CLI-77-16 EDLOW INTERNATIONAL CO. 3.3.6
| (APPLICATION TC EXPORT SPECIAL NUCLEAR MATERIALS). 5 NRC 1327 (1977)
<

CLI-77-18 BABCOCK ANO WILCOX 2.9.4.1.3

(APPLIC. FOR CONSID. OF FACILITY EXPORT LICENSE). 5 NRC 1332 (1977)

-'
._

I t
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CLI-77-2 CONSOLIDATED EDISDN CO. OF N.Y.
(INDIAN POINT STATION. UNITS 1 2 ANO 3). 5 NRC 13 (1977) 3.7

6.5.4.1

CLI-77-22 TOLEDO EDISON CO. AND CLEVELAND ELECTRIC ILLUM!NATING CO.
(DAVIS-8 ESSE STATION. UNITS 1 2, 3: PERRY PLANT. UNITS 1 AND 2). 6 NRC 451 (1977)

CLI-77-24 IN THE MATTER OF TEN APPLICATIONS
6 NRC 525 (1977) 2.9.4.1.3

CLI-77-25 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2 ) . 6 NRC 535 ( 1977) 2.10.2

5.15

CLI-77-3 LICENSE TO TRANSP. STRATEGIC OUANTITIES OF SPECIAL NUCLEAR MATERIALS
5 NRC 16 (1977) 6.24.3

CLI-77-31 EXXON NUCLEAR CO.
(LOW ENRICHED URANIUM EXPORTS TO EURATOM MEMBER NATIONS). 6 NRC 849 11977) 2.9.10.1

CLI-77-4 CONSOLIDATED EDISON CO. OF N.Y.
(INDIAN POINT STATION. UNITS t. 2 AND 3). 5 NRC 31 (1977) 6.1.5

CLI-77-8 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 5 NRC 503 (1977) 3.1.2.1.1

5.15
5.19.3
5.7
5.7.1
6.15
6.15.2
6.15.3.1
6 15.4.1
6.15.4.2

CLI-78-1 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEASROOK STATION, UNITS 1 AND 25 7 NRC 1 (1978) 3.17

5.12.3

6 9 9
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CLI-78-1 PUBLIC. SERVICE CO. OF NEW HAMPSHIRE 5.6.3
5.7
6.15.3
6.15.8.4
6.8

I
CLI-78-10 MIXED OXIDE FUEL 4.3

7 NRC 711 (1978)

CLI-78-12 FLORIDA FOWER AND LIGHT CO. 2.9.3.3.3
(ST. LUCIE NUCLEAR PLANT, UWIT 2), 7 NRC 939 (1978) 2.9.3.6

2.9.7
5.8.1
6.3
6.3.1
6.3.2

CLI-78-14 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 5.19.1
(SEABROOK STATION, UNITS 1 A ND 2 ) , 7 NRC 952 (1978) 6.15.4

6.15.8.1

)
CLI-78-15 PUBLIC SERVICE CD. OF NEW HAMPSHIRE 4.7

(SEABROOK STATION. UNITS 1 AND 2 ) , 8 NRC 1 (1978)

CLI-78-17 PUBLIC SERVICE CD. OF NEW HAMPSHIRE 6.15.8.4
(SEABROOK STATION. UNITS 1 AND 2), 8 NRC 179 (1978)

i

CLI-78-3 METROPOLITAN EDISON CO. 5.12.3
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 7 NRC 307 (1978) 5.7

CLI-78-4 EOLOW INTERNATIONAL CO. 3.3.6

(APPLICATION TO EXPORT SPECIAL NUCLEAR MATERIALS). 7 NRC 3f1 (1978)

B
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CLI-78-5 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS. PROJECT. UNITS 1 Ato 2). 7 NRC 397 ( 1978 ) 6.3

CLI-78-6 PETITION FOR EMERGENCY AND REMEDIAL ACTION
7 NRC 400 (1978) 1.8

6.16.2
6.16.3
6.20.3
6.26

CLI-78-7 NORTHERN INO!ANA PUBLic SERVICE CD.
(BAILLY GENERATING STATION. NUCLEAR-1). 7 NRC 429 (1978) 6.24

6.24.2
6.24.3
6.24.6

CLI-79-10 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUC1. EAR PLANT, UNITS 1-4). 10 NRC 675 ( 1979) 4.4.2

CLI-79-3 CONSUMERS POWER CD.
(MIOLAND FLANT. UNITS 1 AND 2). 9 NRC 107 (1979) 6.4.2.2

CLI-79-5 CAROLINA POWER AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1-4). 9 NRC 007 (1979) 3.1.2.1

4 4.2

CLI-79-6 NUCLEAR ENGINEERING CO.
(SHEFFIELD. ILL LOW-LEVEL RADIOACTIVE W/.STE DISPOSAL SITE). 9 NRC 673 (1979) 6.24.3

6.24.4

CLI-79-8 METROPOLITAN EDISON CO.
(THRFC MILE ISLAND NUCLEAR STATION. UNIT 1). 10 NRC 141 (1979) 2.11.2.2

2.11.4

| CLI-80-1 NUCLEAR ENGINEERING CD.
(SHEFFIELD. ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SI1E l. 11 NRC 1 (1990) 3.1.1i

3.1.4.2
4.4.2

O O O
.
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CLI-80-1 NUCLEAR ENGINEERING CO. 4.5
5.15
6.16.1
6.24
6.24.3

CLI-80-10 PUBLIC SERVICE CO. OF INDIANA 2.9.3.1

(MAR 8LE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 11 NRC 438 (1980) 2.9.4.1.1
2.9.4.2
6.24
6.24.1.3

j
i

CLI-80-11 PACIFIC GAS AND ELECTRIC CO. 3.1.4.2

(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 11 NRC 511 (1980) 5.6.7

CLI-80-12 CAROLINA POWER AND LIGHT CO. 1.8

(SHEARON HARRIS NUCLEAR PLAN T. UNITS 1-4), 11 NRC 514 (1980) 2.5.1
3.t.2.1.1
3.1.2.5
3.16
3.3.1
3.3.1.1
3.4
3.7.3.7
4.3
5.19.1
5.2
5.5
5.6.1
5.6.3
6.16.1

CLI-80-14 WESTINGHOUSE ELECTRIC CORP. 5.7.1

(EXPORTS TO THE PHILLIP!NES), 11 NRC 631 (1980) 6.29.2.1
6.29.2.2

CLI-80-15 WESTINGHOUSE ELECTRIC CORP. 6.15.1.1

(EXPORTS TO THE PHILLIPINES). 11 NRC 672 ( 1980) 6.29.2

_ _ _ . . . . .
. ,

.
.
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CLI-80-16 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 11 NRC 674 (1980) 3.4

CLI-SO-17 PENNSYLVANIA POWER AND LIGHT CO.
( SUSOUE HANNIA STEAM ELECTRIC STATION, UNITS 1 AND 2). 11 NRC 678 (1980) 5.14

CLI-80-19 METROPOLITAN EDISON CO.
(THRFE MILE ISLAND NUCLE AR STATION, UNIT 1). 11 NRC 700 (1980) 2.9.10.1

CLI-8C-20 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 11 NRC 705 ( 1980) 2.9.10.1

CLI-BO-21 IN RE PETITION FOR EMERGENCY AND REMEDIAL ACTION
11 NRC 707 (1980) 3.7.1

6.24

CLI-80-22 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 11 NRC 724 (1980) 2.11.5

CLI-80-23 ROCHESTER GAS AND ELECTRIC CORP.
(STERLING POWER PROJECi. UNIT 1), 11 NRC 731 (1980) 6.15.4

CLI-80-24 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 11 NRC 775 (1980) 2.9.5.9

6.23.3_2

CLI-80-27 NUCtEAR FUEt SERVICES. INC.
(ERWIN. TENNEt,EE). 11 NRC 799 (1980) 6.29.1

CLI-80-29 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER NUCLEAR STATION. UNIT 1). 11 NRC 817 (1980) 6.3.1

8 9 9
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CLI-90-3 DUKE POWER.CO. .

1773).-11.NRC 185 (1980)
. 3.3.7

(AMENDMANT TO MATERIALS LIC. SNM-.

CLI-80-30 WESTINGHOUSE ELECTRIC CORP 2. 9.'4 ; 1. 3

(EXPORT TO SOUTH KOREA), 12 NRC 253 (1980) 3.2; t -

3.4.6

CLI-80-31 PUBLIC SERVICE CD. OF OKLAHOMA 3.4

(BLACK FOX STATION UNITS 1 AND 2). 12 NRC.264'(1980) '6.15.2.

CLI-80-32' HOUSTON LIGHTING AND POWER CD. 2.2
.(SOUTH TEXAS PROJECT, UNITS 1 AND 2). 12 NRC 281 (1980)

CLI-80-34 PUGET SOUND POWER AND LIGHT CD. '2.9.3.3.5

(SKAGIT NUCLEAR PROJECT.' UNITS 1 AND 2). 12 NRC 407 (f980)

CLI-80-35 PUBLIC' SERVICE Co. OF OKLAHOMA 6 23.1 ,

(BLACK FOX STATION, UNITS 1 AND 2). 12 NRC 409 (1980) |

CLI-80-36 NORTHERN STATES POWER CD. 2.9.4.1.4;

(TYRONE ENERGY PARK. UNIT.1). 12 NRC 523 (1980)

CLI-80-38 WISCONSIN ELECTRIC POWER CO. 2.9.4.1.1
'

(POINT BEACH NUCLEAR PLANT, UNIT 11, 12 NRC 547 (1980)

|

CLI-80-4 VIRGINIA ELECTRIC AND POWER CO. 6.15.1.1

(SURRY NUCLEAR POWER STATION. UNITS'1 AND 2). 11.NRC 405 ( 1980) i

CLI-80-41 FLORIDA POWER AND LIGHT CO. 5.17

(ST. LUCIE NUCLE AR PLANT UNIT. 2 ), 12 NRC 650 (1980)

_ ___ _____
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CLI-80-5 METROPOLITAN EDISON CO,
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1), 11 NRC 408 (1980) 3.7.3.7

CLI-80-6 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR PCWER PLANT. UNITS 1 AND 2), 11 NRC 411 (1980) 5.16.1

CLI-80-7 ATLANTIC RESEARCH CORP.
11 NRC 413 (1980) 6.10.1.1

6.24.5

CLI-80-9 PACIFIC GAS ANO ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 436 (1980) 3.1.4.1

CLI-81-1 CONSOLIDATED EDISON CO. OF N.Y.. POWER AUTHORITY CF THE STATE OF N.Y.
(INDIAN POINT, UNIT 2); (INOIAN POINT, UNIT 3). 13 NRC 1 (1981) 3.1.2.7

5.16.1

CLI-81-2 CENERAL ELECTRIC CO.. WESTINGHOUSE ELECTRIC CO., COMBUSTION ENGINEERING
(EXPORTS TO TAIWAN), 13 NRC 67 (1991) 3.2.1

3.4.6
6.29.2.1

CLI-91-23 CONSOLIDATED EDISON CO. OF N.Y., POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN POINT, UNIT 2): (INDIAN PDINT, UNIT 3), 14 NRC 010 ( 1981 ) 3.1.2.7

5.16.1

CLI-81-24 TEXAS UJILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC S1ATICN, UNITS 1 AND 2), 14 NDC 614 (1981) 3.4.2

CLI-81-25 COMMJNWEALTH EDISON CO.
(DRESDEN NUCLEAR POWER STATION, UNIT ti. 14 NRC 616 (1981) 2.10.1.1

2.9.4.1.2
2.9.4.2
2.9.5.1
2.9.9.2.2
6,1.4

6.15.1

9 9 9
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INC.! ' CLI-81-26 CENTRALPELECTRIC POWER. COOPERATIVE.
(VIRGIL C'-SUMMER NUCLEAR STATION.: UNIT 1),: 14 NRC 787 (1981) 4 . 5 '. . j.

6.3.1. t, j

i

!

CLI-81-27- ALABAMA POWER CO.- .
.

5.7.1'(dOSEPH M. FARLEY NUCLEAR PLANT. UNITS <1 AND 2). 14 NRC 795 (1981)
.

;

CLI-Bi-29 -NUCLEAR FUEL SERVICES. INC. AND N.Y S. ENERGY RESE ARCH ANO DEVELOPMENT AUTHC RIT
'

| (WESTERN NEW YORK NUCLEAR SERVICE CENTER)'. 14 NRC 940 (1981) 5.7.1 I

r 6.1.4
1

!'

l'
t

|- CLI-81-31 FLORIDA POWER AND LIGHT CO. ..

4 '(TURKEY POINT PLANT, UNITS 3 AND 4 ) ' 14 NRC 959'(1981) 2.9.3
' '

' <2.9.3.1

CLI-81-32 CONSUMERS POWER CO.
(CIG ROCK POINT PLANT); 14 NRC 962 (1981) 2.9.3-

2.9.3.1'

!
:

! CLI-81-36 TEXAS' UTILITIES GENERATING CO. .
i

j (COMANCHE' PEAK STEAM ELECTRIC STATION., UNITS 1 AND 2), 14 NRC 1111 '( 1981) 3.1.2.3 |
'

! 3.4.2
i.
!

!

| CLI-81-4 ENVIRONMENTAL RADIATION PROTECTION STDS. FOR NUCLEAR POWER OPERATIONS.' 40 CFR 190
|. 13 NRC 298 (1981) 5.7.1 't
I !

! !
l . g

k CLI-91-6 PACIFIC GAS AND ELECTRIC'CO. I

| (DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AM) 21, 13 NRC. 443 ( 1981) 3.1.2.1 !
! 6. 2 4.' t ;

$

CLI-81-8 ' STATEMENT OF PCLICY ON' CONDUCT OF LICENSING PROCEEDINGS '[
13 NRC 452 (1981) 2.11.1 '

4

!
'

2.11.2 8
! 2.9.9.2.2

2.9.9.4 ,

) 3.1.2.7 .!
j 3.12 g

I
i
?

?*

f
1 ''k
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CLI-81-8 STATEMENT OF POLICY ON CONDUCT OF LICENSING PROCEEDINGS
3.13.1
3.3.2.4
4.1
4.2.2

CLI-82-10 SOUTH CAROLINA ELECTRIC AND GAS CO.
(VIRGIL C. SUMMER NUCLEAR STATION, UN T 1), 15 NRC 1377 (1982) 3.1.2.5

CLI-82-11 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3). 15 NRC 1383 (1982) 2.9.9.4

3.13.1
5.12.3

CLI-82-15 CONSOLIDATED EDISON CO. OF N.Y.. POWER AUTHORITY OF THE STATE OF N.f.
(INDIAN POINT. UNIT 2); (INDIAN POINT. UNIT 3). 16 NRC 27 (1982) 2.9.3

3.1.2.7

CLI-82-16 BOSTON EDISON CO.
(PILGRIM NUCLEAR POWFR STATION). 16 NRC 44 (1982) 2.9,3.1

6.24.1.3

CLI-82-2 KERR-MCGEE CORP,
(WEST CHICAGO RARE EARTHS FACILITY). 15 NRC 232 (1982) 2.2

2.5
6.13
6.15.1.2

CLI-82-20 CINCINNATI GAS AND ELECTRIC CO.
(hM. H. ZIMMER NUCLEAR POWER STATION, UNIT 1). 16 NRC 109 (1982) 3.14.2

CLI-82-21 KERR-MCGEE CORP.
(WEST CHICAGO RARE EARTHS FACILITY). 16 NRC 401 (1992) 2.2

CLI-82-23 U.S. DEPT. OF ENERGY. PROJECT MANAGEMENT CORP. TENNESSEE VALLEY AUTHORITY
(CLINCH RIVER BREEDER REACTOR PLANT); '16 NRC 412 (1982) 3.17

6.1.4
6.15.8

O O O
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CLI-82-23 U.S. D E P T '. OF ENERGY PROJECT MANAGEMENT CORPS..-TENNESSEE VALLEY AUTHORITY
'

6.19

CLI-82-26' TENNESSEE-VALLEY AUTHORITY ..

-(BROWNS FERRY NUCLEAR PLANT, UNITS 1, 2'AND 3). il6 NRC 880 (1982) 5.15

4

CLI-82-29 - . WASHINGTON PUBLIC POWER SUPPLY SYSTEM
. .

,

(WPPSS NUCLEAR PRodECT NOS. 1 AND 2). 116 NRC 122 (1982) 3.4.5

|i

2CLI-82-31 METROPOLITAN EDISON CO. . ..

. 3.1.2.1(THREE MILE ISLAND NUCLE AR STATION UNIT NO. : 1). '16 NRC ' 1236 (1982)
. ,

'

6.10.1.1

CLI-82-36 CINCINNATI GAS AND ELECTRIC CO.
(WILLIAM H. ZIMMER NUCLEAR POWER STATION. UNIT NO. 1), 16 NRC 1512 (1982) 6.4.2

6.4,2,3'

CLI-82-37 0FFSHORE POWER SYSTEMS
(MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS), 16 NRC 1691 (1982) 4. 3 -

i.

CLI-82-39 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 16 NRC 1712 (1982) 3.4.4

4.4.1

I CLI-82-40 CINCINNATI GAS AND ELECTRIC CO.
(WILLIAM H. ZIMMER NUCLEAR POWER STATIDN. UNIT NO. 1). 16 NRC 1717 (1982) 2.9.10.1

,

CLI-82-41 CONSOLIDATED. EDISON CO. OF N.Y.: POWER AUTHORITV 0F'THE STATE OF N.Y.
(INDIAN POINT, UNIT 2): (INDIAN POINT.. UNIT 3). 16 NRC 1721 (1982) 1.8

6.5.3.1

CLI-82-5 PACIFIC GAS AM) ELECTRIC CO.
(STANISLAUS NUCLEAR PROJECT. UNIT 1). 15 NRC 404 (1982) 1.9

,

1

i

-
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CLI-82-8
. U.S. DEPT. OF ENERGY, PROJECT MANAGEMENT CORP., TENNESSEE VALLEY AUTHORITY

(CLINCH RIVER BREEDER REACTOR PLANT). 15 NRC 109 (1982) 5.17

CLI-82-9 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT UNITS 1 AND 2), 15 NRC 136 (1982) 3.1.4.2

CLI-83-1 U.S. DEPT. OF ENERGY. PROJECT MANAGEMENT CORP.. TENNESSEE VALLEY AUTHORITY
(CLINCH RIVER BREEDER REACTOR PLANT), 17 NRC 1 (1983) 6.19

CLI-83-15 ROCKWELL INTERNATIONAL CORP.
(ENERGY SYSTEMS GROUP SPECIAL NUCLEAR MATERIALS LICENSE NO. SNM-21). 17 NRC 1001 (1983) 2.2

G.13

CLI-83-16 CONSOLIDATED EDISDN CO. OF N.Y., POWER AUTHORITY OF THE STATE OF N.Y.
(INDIAN 001NT. UNIT 2); (INDIAN POINT, UNIT 3), 17 NRC 1006 (1983) 1.8

6.10.1
6.24

CLI-83-19 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2), 17 NRC 1041 (1983) 2.9.1

2.9.3
2.9.5
2.9.5.1
2.9.5.5
2.9.5.8
3.1.2.1
3.4.1
3.7
5.6.1
6.20

CLI-83-2 CONSUMERS POWER CD.
(MIOLAND PLANT, UNITS 1 AND 2). 17 NRC 69 (1983) 1.5.2

CLI-83-21 MAINE YANKEE ATOMIC POWER CO.
(MAINE YANKEE ATOMIC POWER STATION). 18 NRC 157 (1983) 6.10.1

1 O O O
|
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CLI-83-22 METROPOLITAN EDISON C9. 6.16.2
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 18 NRC 299 (1983) 6.20.3 ,

CLI-83-23 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.9.5.5
(SEABROOK STATION, UNITS 1 AND 2). 18 NRC 311 (1983)

CLI-83-25 METROPOLITAN EDISON CD. 2.10.1.2
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 18 NRC 327 (1993) 2.9.3

2.9.3.3.3
2.9.4
2.9.4.1

I

CLI-83-26 NRC CONCURRENCE IN CUIDELINES UNDER NUCLEAR WASTE POLICY ACT OF 1982 2.2

18 NRC 1139 (1983)

CLI-83-3 METROPOLITAN EOISON CO. 6.5.1
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 17 NRC 72 ( 1983)

CLI-83-31 DUKE POWER CO. 2.11.2.4

(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 18 NRC 1303 (1983)

CLI-83-32 PACIFIC GAS AND ELECTRIC CO. 1.0
(DIA8;? ^^uv0N NUCLEAR POWER PLANT. UNITS 1 AND 2), 18 NRC 1309 (1983) 2.9.9

3.1.2.1.1
3.1.2.3
3.14.2
3.4.1
4.6
6.14.3
6.15.1
6.15.1.1
6.15.6
6.16 1
6.20.4

|

CLI-83-4 CINCINNATI GAS AND ELECTRIC CD. 6.5.1

(WILLIAM H. ZIMMER NUCLEAR POWER STATION, UNIT 1). 17 NRC 75 ( 1983)

|

| 5'
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CLI-83-5 METROPOLITAN EDISON CD. 6.5.1
| (THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 17 NRC 331 (1983)

CLI-83-6 TEXAS UTILITIES GENERATING CO. 5.7
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 17 NRC 333 (1983)

|

CLI-84-11 METROPOLITAN EDISON CO. 2.9.5.7
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 20 NRC 1 (1994) 3.4.1 )

5.6 1
|

CLI-84-17 METROPOLITAN EDISON CO. 5.7.1
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 20 NRC 801 (1984)

CLI-84-19 MISSISSIPPI POWER ANO LIGHT Co. 6.1
(GPAND GULF NUCLEAR STATION, UNIT 1). 20 NRC 1055 (1984)

CLI-84-20 LONG ISLAND LIGHTING CO. 3.1.4.1
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 20 NRC 1061 (1984)

CLI-84-21 LONG ISLAND LIGHTING CO. 5.7 1
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 NRC 1437 (1984)

CLI-84-5 PACIFIC GAS AND FLECTRIC CO. 6.26
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 19 NRC 953 (1984)

CLI-84-6 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.9.4.1.1
(SEABROOK STATION, UNIT 2), 19 NRC 975 (1994) 2.9.5.1

3.4.5

CLI-84-8 LONG ISLANO LIGHTING CO. 3.1.1
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), 19 NRC 1154 11984) 6.19

O O O
.
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CLI-84-9' . LONG' ISLAND LIGHTING'CO.-
(SHOREHAM NUCLEAR POWER CTATION. UNIT,1), 19 NRC 1323 (1984) 6.15,1.1'

CLI-85-10 SOUTHERN CALIFORNIAIEDISDN CO.
(SAN ONOFRE NUCLEAR GENERATING' STATION. UNIT 1). 21 NRC 1569 (1985) 6.26

CLI-85-12 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION), 21 NRC 1587'(1985) 6.15.14 1

CLI-83 13 -PHILADELPHIA ELECTRIC CO.
(LIkERICK GENERATING STATION, UNITS 1 AND 2). 22 NRC 1 (1985) 5.7-

1

CLI-85-14 ' PACIFIC GAS AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2).-22 NRC 177 (1985) 5.18

5.7.1

i

CLI-85-15 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2) '22 NRC 184-(1985) 2.11.1

'2.9.5
3.1.4.1,

5.7 i

l

i CLI-85-2 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 21 NRC 282 (1985) 2.11.5.2

2.2
2.9.10.1
2.9.2

5 2.9.4.1.1
2.9.9

' 3.1.2.5
3.11.1.1
3.122

3.12 3
3.12.4i

3.14.2;
3.4.4

}
,

| 3.7
! 3. 7.1.

f 3.7.2
3.7.3.7

,

4.2.2;

i

,

i

- - - - -
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CLI-85-2 METROPOLITAN EDISON CO.
4.4.1
4.4.1.1
5.6.1

CLI-85-4 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
(THREE MILE ISLAND NUCLEAR STATION, UNITS 1 AND 2), (0YSTER CREEK NUCLEAR GENERATING STATION), 21 NRC 561 (1985) 6.24.1

CLI-85-5 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 21 NRC 566 ( 1985) 3.1.4.2

CLI-85-7 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1), 21 NRC 1104 (1985) 2.11.1

4.4.2
4.4.4

CLI-85-8 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 21 NRC 1111 (1985) 3.14.2

CLI-85-9 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 21 NRC 1118 (1985) 3.7.3.7

6.10.1

CLI-86-1 LOUISIANA POWER AND LIGHT CD.
(WATERFORD STEAM ELECTRIC STATION, UNIT 3). 23 NRC 1 (1983) 2.11.1

3.1.2.3
4.4.1
4.4.2
6 5.4.1

CLI-86-12 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 24 NRC 1 (1986) 5,7.1

6.1. 4

CLI-83-13 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 24 NRC 22 (1986) 1.8

O O O
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-CLI-86-15' . TEXAS UTILITIES ELECTRIC.CO. 1.3. 4. 5
(COMANCHE PEAK STEAM ELECTRIC STATION.~ UNIT 11. 24 NRC.397.(1986)-

CLle86-17 SEQUOYAH FUELS CORP. .
NRC 489 (1986)

. 2.2
(SEQUOYAH UF6 - TO UF4 FACIL ITY). 24

CLI-86+18 'PHILADELPHaA ELECTRIC CO.. . 4. 4. 2 !
.

(LIMERICK GENERATING STATION, UNITS t AND 2) 24 NRC 501.(1986) 5.6.1
6.4 2'
6 5.1

CLI-86-19 'SEQUOVAH FUELS CORP. 6.24.1.3
(UF6 PRODUCTION FACILITY). 24 NRC 508 (1986)

CLI-86-20 CLEVELAND ELECTRIC ILLUMINATING CO. . 2.10.2
.

(PERRY NUCLEAR. POWER PLANT; UN115 1 AND 2), 24 NRC 518 (1986).

CLI-86-21 COMMONWEAliH EDISON CO. 4.7
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2), 24 NRC 681 (1986) |

\

CLI-86-22 C'EVELANO ELECTRIC' ILLUMINATING CO. 1.8
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2), 24 NRC 685 (1986) 5. t 5.1. .

CLI-86-23 AMERICAN NUCLEAR CORP. 6.20.4
.

(REVISION OF ORDERS TO MODIFY SOURCE MATERIALS LICENSES). 24 NRC 704 (1986)
1

CLI-86-24 CAROLINA POWER AND LIGHT CO..AND NORTH CAROLINA Er % TERN MUNICIPAL POWER AGENCY 2.2
(SHEAPON HARRIS NUCLEAR POWER PLANT). 24 NRC 769 (1986)

; CLI-86-4 TEXAS UTILITIES ELECTRIC CO. 3.4.5
(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT 1). 23 NRC 113 (1986) 5.7.1'

| 6 t.4

|-

. . . . . .. .

. . .. .. . . ..
.. . ... . . . . . . . . . .

..
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CLI-86-E PHILADELPHIA ELECTRIC CD.
(LIMERICK GENERATING STATION. UNITS 1 AND 2). 23 NRC 130 (1986) 4.4.1

4.4.2

CLI-86-7 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 23 NRC 233 (1986) 3.14.2

4.4.2
4.4.4

CLI-86-8 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 ANO 2). 23 NRC 241 (1986) 2.9.5

2.9.5.1
2.9.5.4
2.9.5.5
3.13.1
3.17
6.5 4.1

CLI-87-1 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER ACENCY
(SHEARON HARRIS NUCLEAR POWER PLANT). 25 NRC 1 (1987) 5.7

CLI-87-12 LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 26 NRC 383 (1987) 2.11.1

2.9.5.6
5.1
5.2
5.6.3

CLI-87-5 LONG ISLANO LIGHTING CD-
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 25 NRC 884 (1987) 4.4.2

CLI-87-6 BRAUNKOHLE TRANSPORT. USA
(IMPORT OF SOUTH AFRICAN URANIUM ORE CONCFNTRATE). 25 NRC 891 (1987) 2.9.4.1.3

3.3,6

CLI-87-8 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 26 NRC 6 (1987) 6.10

0 0 0
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I CLI-88-10. . Pb8LIC SERVICE CD.-OF NEW HAMPSHIRE _

. 6.20.4 '.)
!j

4 (SEABROOK STATION,. UNITS 1 AND 2), 28 NRC 573 (1988)
.

:6.8

I
I

CLI-88-11 LONG ISLAND LIGHTING CO.
.

. , . .

s5f'
I.

(SHCREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 603 ( 1988) ,2.11.5.2- -|
I fL

i
i
j' CLI-88-12 TEXAS UTILITIES ELECTRIC'CO. , . ..

' (COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 28 NRC 605 (1968) ~2.9.3.3.3

i
|
..

| CLI-88-3 LONG ISLAND LIGHTING CO.
1 (SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 1,(1988) 4. 4. 5
i ,4.4

4.5

!

|

| CLI-88-6 ' STATE OF ILLINOIS.
;; (SECTION 274 AGREEMENT). 28 NRC 75 (1988) 3.1.2.6-
.

CLI-88-7 PUBLIC SERVICE CD. OF NEW HAMPSHIRE .
(SEABROOK STATION, UNITS 1 AND 2), 28 NRC 271 (1988) 6.8.

! CLI-88-8 PUBLIC SERVICE CO. OF NEW HAMPSHIPE
! (SEABROOK STATION, UNITS 1 AND 2), 28 NRC 419 (1988) 2.9.545-

4.4.2
|

i
!

} CLI-88-9' LONG ISLAND LIGHTING CD.
; (SHOREHAM NUCLEAR POWER STATION, UNIT't). 28 NRC 567 (1988) 3.3.1 1

!

i i~ CLI-89-1 LONG ISLAND LIGHTING CO.' |

(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 29 NRC 89 ( 1989) 4.4.2

,

CLI-89-10 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION.: UNITS 1 AND 2). 30 NRC t (.1989) 6.15.1.1

'!

3

P
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CLI-89-11 OIA INVESTIGATION
30 NRC 11 (1989) 2.11.5

_

i
t

CLI-89-12 JOSEPH d. MACMTAL
30 NRC 19 (1999) 2.11.2.5

CLI-89-13 JOSEPH d. MACKTAL
30 NRC 27 (1989) 2.11.2.5

,

CLI-89-14 . JOSEPH J. MACATAL
30 NRC 85 (1989) 5.16.1 ,

!

!CLI-89-15 PHILADELPHIA ELECTRIC CO.
(LIMERICA GENERATING STATION, UNITS 1 AND 2), 30 NRC 96 (1989) 5.7.1

6.t5.1.1 ,

!

$

CLI-89-17 PHILADELPHIA ELECTRIC CO. ,

(LIMERICK GENERATING STATION. UNIT 2). 30 NRC 10"2 (1989) 5.7 |

,

I
CLi-83-18 JOSEPH J. MACKTAL

'

30 NRC 167 (1989) 5.16.1 *

CLI-89-2 LONG ISLAND LIGHTING CO, !

(SHOREHAJ NUCLEAR POWER STATION, UNIT 1), 29 NRC $11 (1989) 2.11.5.2
I

!CLI-89-20 PUBLIC SEPVICS CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 30 NRC 231 (19891 G.8

CLI-89-21 FLORIDA POWER ANO LIGHT CO. '

(57 L L'C I E NUCLEAR POWER PLANT, UNITS 1 AND 2), 30 NRC 325 (1989) 2.2
2.9.4.1.1

9 9 9 |
,
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CLI-89-3 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
-(SEABRODU' STATION.~ UNITS.1 ANO 2).'29 NRC 234'(1989) 2.9.511.

12. 9 ,5.4'-

' 4.5 -

6.20,4

6.8 -

CL1-89-4 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION.: UNITS 1 ANO 2) . ' 29 NRC 243 ( 1989 ) 5.8.2

f

CL1-89-6 TEXAS UTILITIES ELECTRIC Co. .

2.9.3.3.3
. .

(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 ANO 2 ) . 29 NRC 348 (1989)
'425

CLI-89-7 -PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 ANO 2 ) . 29 NRC 395'(1989) 6.8 >

CLI-89-8 PUBLIC SERVICE CO. OF NEW HAMPSHIRE . i

(SEABROOK' STATION, UNITS 1 AND 2). 29 NRC 399 (1989) 5. 7.1 ' . -[
6.15.1.1

~

,6.20.4

CLI-90-10 PUBLIC. SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 32'NRC 218 (1990) 4.4.2

|

CL1-90-11 STATE OF.ILLINDIS
32 NRC 333 (1990) 2.2

CLI-90-3' PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABR004 STtTION. UNITS 1 AND 2). 31 NRC 219 (1990) 3.1.2

5.15
5.7.1

CLI-90-4- VERMONT YANKEE NUCLEAR POV5 '' CORP.
(VERMONT iANKEE NUCLEAR POWER STAT 10hs. 31 NRC 333 (1990) 2.9.5-

2.9.5.5
3i15
6.15.4 ,

!

,

b

"
- - .
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CLI-90-4 VERMONT YANKEE NUCLEAR POWER CORP. 6.15.7

!

CLI-90-5 ROCKWELL INTERNATIONAL CORP.' 2.9.3
(ROCKETDYNE DIVISION). 31 NRC 337 (1990) 3.1.2.5

3.1.2.7
| 5.12.2
l
'

|

|

| CLI-90-6 PUBLIC SERVICE CD. OF NEW HAMPSHIRE 4.4.1.1 ;

(SEABROOK STATION, UNITS 1 ANO 2), 31 NRC 483 (1990) 4.4.2

CLI-90-7 VERMONT YANKEE NUCLEAR POWER CORP. 2.9.5
(VERMONT YANKEE NUCLEAR POWER STATION), 32 NRC 129 (1990) 2.9.5.5

3.15
6.15.4
G.15.7

|
|

CLI-90-8 LONG ISLAND LIGHTING CO. 6.15.1.1
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 32 NRC 201 (1990)

CLI-90-9 STATE OF ILLINDIS 2.2
32 NRC 210 (1990)

CLI-91-1 LONG ISLAND LIGHTING CO. 6.15.1.1
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 33 NRC 1 (1991)

CLI-91-2 LONG ISLAND LIGHTING CO. 3,1.2.7
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 33 NRC 61 (1991) 3.10

6.15.1.1

CLI-91-3 LONG ISLANO LIGHTING CD. 3.15
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), 33 NRC 76 (1991) 5.12.2

5.12.2.1

O O O
.
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' CLI-94-4. LONG ISLAND LIGHTING CO.,

(SHOREHAM NUCLEAR POWER" STATION. UNIT 1). 33- '.233 (1991) ' 2 . 9 . 7 .-'

' 5.12.2 >

"

5.12.2.1.

,

~

-t

CLI-91-5' FLORIDA POWER ANO LIGHT Cd. ~

2.9; 7 . .{(TURKEY. POINT NUCLEAR GENERATING PLANT. UNI TS 3 AND 4 ) . 33 NRC 2 38 ' ( 1991 ) .5.10.1 |'

;

CLI-91-8 LONG ISLAND LIGHTING CO. . ,

(SHOREHAM NUCLEAR POWER-STATION. UNIT.1), 33 NRC 461 (1991) 3.1.2.7 -

,3.10,

6.14< .
;

.G.15.1.1 ;

4

CLI-91-9 RICHARD E. DOW . i
2.11.2.4. j33 NRC 473 (1991)i 2'11.5 ;.

LBP-73-29 TENNESSEE VALLEY AUTHORITY
(BROWNS FERRY NUCLEAR PLANT, UNITS 1 2 AND 3). G AEC 682 (1973) 3.5

a ,

f

1 i
LBP-73-31 LOUISIANA POWER AND LIGHT CO.

(WATERFORD STEAM ELECTRIC STATION UNIT 3). 6 AEC 717 (1973) 2.9.3.4

4

| t

i LBP-73-41 MISSISSIPPI POWER AND LIGHT CO..
(GRAND GULF NUCLEAR STATION. UNITS 1 AND 2). 6 AEC 1057 (1973) 2.9.3.5

2.9.8,

'

LBP-74-22 DUKE POWER CO.
I (CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 7 AEC 659 (1974) 3.10

4

6

LBP-74-25 DUQUESNE LIGHT CO.
(BEAVER VALLEY POWER STATION.-UNIT 2). 7 AEC 711 (1974) 3.10

i
'

,

i

!

4
4

1 + n, . - - 1- , , , . .r:.. s .x,-# - ++ , , w -, - - +
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LBP-74-26 NIAGARA MOHAWK POWER CORP. 3.10
(NINE MILE POINT NUCLEAR STATION. UNIT 2). 7 AEC 758 (1974)

LBP-74-36 PUBLIC SERVICE CO.,OF NEW HAMPSHIRE 1.9
(SEABROOK STATION, UNITS 1 AND 2). 7 AEC 877 (1974) 3.5

3.5,3

LBP-74-5 DUME POWER Co. 3.10
(CATAWBA NUCLEAR STATION, UNITS 1 AND 2). 7 AEC 82 ( 1974 )

I

I LBP-74-54 CONSUMERS POWER C0. 3.7 j
l (MIDLAND PLANT. UNITS 1 AND 2). 8 AEC 112 (19741

I

(GP-74-63 BOSTON EDISCN CO. 2.9.3.3.3
(PILGRIM NUCLEAR STATION. UNIT 2). 9 AEC 330 (1974)

l

!

LBP-74-74 GULF ST A TES UTILITIES CO. 2.11.5
(RIVER EEND STATION. UNITS 1 AND 2). 8 AEC 669 (1914)

l

L B P -7 5 - 10 GULF STATES UTILITIES CO. 3.5

(RIVER BEND STATION. UNITS 1 AND 21 1 NRC 246 (1975)

LEP-75-19 NORTHEAST NUCLEAR ENERGV CO. 18

(MONTAGUE NUCLEAR POWER STATION. UNITS 1 AND 21.
1 NRC 436 11975) 6.5.3.1

LBP-75-28 PUBLIC SERVICE CD. OF NEW HAMPSHIRE 2.11 2.4
:SEAUROOK STATION. UNITS 1 AND 2), 1 NRC 513 (1975)

I

LDP-75-62 PUBLIC SERVICE ELECTRIC AND GAS CO. 2.11.5.2

l (ATLANTIC GENERATING STATION. UNITS 1 AND 2). 2 NRC 702 (1975)

|

9 G G
.

. .
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LBP-75-67 0FFSHORE POWER SYSTEMS 2.11.5.2
(MANUFACTURING LICENSE FOR FLOATING NUCLEAR POWER PLANTS). 2 NRC 813 (1975) 2.9.2

3.3.2.1
3.3.2.4

LBP-75-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.5.2.2 i

(SEABROOK STATION. UNITS 1 AND 2). 1 NRC 243 (1975) I

LBP-76-10 TENNESSEE VALLEY AUTHORITY 2,9.3.1

(BROWNS FERRY NUCLEAR PLANT. UNITS 1 AND 2). 3 NRC 209 (1976) 2.9.5.1

LBP-76-7 BOSTON EDISON CO. 2.9.9.5
(PILGRIM NUCLEAR STATION, UNIT 2), 3 NRC 156 (1976) 3.6

LBP-76-8 TOLED3 EDISCN CO. 2.11.2.2
(OAVIS-BESSE NUCLEAR POWER STATION, UNITS 1.2.3), 3 NRC 199 (1976)

LBP-77-11 LONG ISLAND LIGHTING CD. 2.9.4.1.2
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 5 NRC 481 (1977)

LBP-77-13 ALLIED-GENERAL NUCLEAR SERVICES 2.11.2

(BARNWELL FUEL RECEIVING AND STORAGE STATION). 5 NRC 489 (19771 2.11.2.2

LBP-77-14 TENNESSEE VALLEY AUTHORITY 6.15
(PHIPPS BEND NUCLEAR PLANT, UNITS 1 AND 21, 5 NRC 494 (1977)

LBP-77-15 WASHINGTON PUBLIC power SUPPLY SYSTEM 3.1.2.2

(WPPSS NUCLEAR PROJECTS 3 AND 5). 5 NRC 643 (1977) 6.19
6.19.1

__

- .

-

,
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LBP-77-16 WASHINGTON PUBLIC POWER SUPPLY SYSTEM 2.9.3
(WPPSS NUCLEAR PROJECTS 3 AND 0). 5 NRC 650 ( 1977)

LBP-77-17 PUBLIC SERVICE CO. OF OKLAHOMA 2.9.4.1.1
(BLACK FOX STATION. UNITS 1 AND 2). 5 NRC 657 (1977)

LBP-77-18 PUBLIC SERVICE CO. OF OKLAHOMA 2.11.2.2
(BLACK FOX STATION, UNITS 1 ANO 2). 5 NRC 671 (1977) 3.12.4.1

LBP-77-20 00KE POWER CO. 3.17
(WILLIAM B. MCGUIRE NUCLEAR STATION, UNITS 1 AND 2). 5 NRC 600 (1977) 3.5.3

| LBP-77-21 LONG ISLAND LIGHTING CO. 6.15.3 |
| (JAMESPORT NUCLEAR STATION, UNITS 1 AND 2). 5 NRC 694 (1977) 6.15.3.1 |

LBP-77-23 FLORIDA POWER AND LIGHT CO. 2.9.3.3.3
(ST. LUCIE NUCLEAR PLANT UNITS 1 AND 2; TURKEY POINT, UNIT 5 ~ AND 4). 5 NRC 789 (1977) 3.1.2.1.1

LSP-77-24 ALABAMA POWER CO. 6.3
(JOSEPH M. FARLEY NUCLEAR PLANT, UNITS 1 AND 2). 5 NRC 804 (1977)

LBP-77-35 SOUTHERN CALIFORNIA EDISON Co. 3.1.2.2
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 ANO 31. 5 NDC 1290 (t977) 6,20.1

LBP-77-37 NORTHERN STATES POWER CD. 2.11.5.2
(TYRONE ENERGY PARK. UNIT 1). 5 NRC 1298 (1977)

L8P-77-5 OMAHA PUBLIC POWER DISTRICT 1.1
(FORT CALHOUN STATION, UNIT 2). 5 NRC 437 (1977)

O O O
-

- .
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L8P-77-60 LTENNESSEE VALLEY. AUTHORITY 6.15.4.2
(PHIPOS' BEND NUCLEAR PLANT;. UNITS 1 : A ND 2 ) . 6'NRC'647.l1977)f

LBP-77-61 PUGET. SOUND POWER AND LIGHT CO.
, 6.19.1

(SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2), 6 NRC 674 : ( 1977 )

LBP-77-69 ~ PORTLAND GENERAL ELECTRIC-CO. 6.1.6
(TROJAN NUCLEAR PLANT). 6 NRC.1179 (1977)

'l
LBP-77-7 TOLEDO EDISON CO. 4.3

(DAVIS-BESSE NUCLEAR l'0WER STATION, UNITS 1.2,3).'5 NRC 452 (1977) 6.3

L8P-77-9, PUBLIC SERVICE ELECTRIC AND GAS Co. 2.9.3.3.3
(HOPE CREEK GENERATING STATION, UNITS 1 AND 2), 5 NRC 474 (1977)

L8P-78-11 DETROIT EDISON CO. 2.9.4.1.1
(ENQICO FERMI ATOMIC POWER PLANT, UNIT 2). 7 NRC:381 (1978) 2.9.4.1.2

2.9. 4 .: 1. 4
2.9.4.2
3.1.2.1
3.1.2.5
6.1.4.4
6.15
6.15.6
6.16.1

LBP-78-13 DETROIT EDISON CO. 2 9 3.6
(ENRICO FERMI ATOMIC POWER PLANT, UNIT 2), 7 NRC 583 ( 1978) '2.9.4.1.1

6.3
6.3,1

LBP-78-15 PUBLIC SERVICE ELECTRIC AND GAS CO. 3.12
( HOPE CRE EK ' GENERATING STATION, UNITS 1 AND 2), 7 NRC 642 (1978)

. -

_ _ . _ _ _ _
,
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LBP-78-28' 'PUBLIC SERVICE CD. CF CKLAHOMA
'(BLACK FOX STATION, UNITS 1 AND 2). 8 NRC 281 (1978) 6.15

LBP-78-31 UNION ELECTRIC-CO.
(CALLAWAV PLANT, UNITS 1 AND 2). 8 NRC 366 (1978) 3.1.2.1

6.102

LBP-78-32 PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT). 8 NRC 413 (1978) 3.16

LEP-78-33 GENERAL ELECTRIC CO.
(VALLECITOS NUCLEAR CENTER. GENERAL ELECTRIC. TEST RE.1CTOR). 8 NRC 461 (1978) 2.11 2.4

| ,

*

'

LBP-78-36 PACIFIC GAS AND ELECTRIC CO.
(DIt.BLO CANVON NUCLEAR POWER PLANT. UNITS 1 f.ND 2). 8 NRC 567 ( 1978 ) 3.12.4

1

LBP-78-37 DETROIT EDISON CO. ;

| -(ENRICO FERMI ATOMIC POWER PLANT. UNIT 2). ' 8 NRC 575 ( d78 ) 1.7.1
2.11.1 :

1 2.11.221 |
} 2.9.4
I 2.9.4.1.2

2.9.5.6

LBP-78-40. PORTLAND GENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT). 8 NRC 717 (1978) 6.1.3.1

6.1.4.44

LBF-78-5 PUBLIC' SERVICE ELECTRIC Ato GAS CO.,

(ATLANTIC GENERATING STATIO'd. UNITS 1 AND 2). 7E 147 (1978) 2.8.?.3

2

! LEP-78-6 SOUTH CAROLINA ELECTRIC AND GAS CD.
(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1). 7 NRC 209 (1978) 2.9.3.3.3

4

LBP-78-9 NEW ENGLAfC POWER CO.4

! (NEP UNITS 1 AND 2) 7 NRC 271 (1978) 1.5.1
1

i
i

i
1

., _ ._. _ . . .- ,_ . , ~ - _ _ - _ _ _ _ _ _ _ . - . . _ . . _ - . _ _ . _ _ _ _ _ -
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r

LBP-80-29 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT. UNIT 1). 12 NRC 581 (1980) 5.14

:
LBP-80-30 COMMONWEALTH EDISON CO.

-(BYRON STATION. UNITS 1 AND 2). 12 NRC 683 (1980) 2.9.5.t ;

2.9.5.6
2.9.5.7
2.9.5.8
6.15.5

i
!

LBP-80-31 NORTHERN INDIANA PUBLIC SERVICE CO.'

(BAILLY GENERATING STATION. NUCLEAR-1). 12 NRC 699 (1980) 3.4.5
.

>

s1

'

LBP-80-7 COMMONVEALTH EDISON CO.
(ZION STATION. UNITS 1 AND 2). 11 NRC 245 (1980) 6.15.1.1

t

.

LBP-81-1 DUME POWER CO.
4 (CATAWBA NUCLEAR STATION UNITS 1 AND 2). 13 NRC 27 (1981) 2.9.3.1
! 2.9.3.2
j 2.9.3.6

2.9.4.2*

!

l'
LBP-81-11 . SOUTH CAROLINA ELECTRIC AND GAS CO.

i- (VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1). 13 NRC 420 (1991) 2.9.3.3.3 >

!

e

i '

LBP-81-14 FLORIDA POWER AND LIGHT CD. 3

(TURKEY POINT PLANT. UNITS.3 AND 4). 13 NRC 677 (1991) 6.1.4.4
6.15.1.2

.! 6.15.4 [
4 !

l-

LBP-81-15 ILLINOIS POWER CO.
(CLINTON POWER STATION. UNITS 1 AND 2). 13 NRC 708 (1981) 3.4.t :-

i

*
.

!' LBP-81-18 LONG ISLANO LIGHTING CO. !
"

(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 14 NRC 71 (1981) 3.4.1
6.14

I

1 i

, - , . . , . ~ , .-w
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LBP-81-2 CINCINNATI GAS AND ELECTRIC CD.
(WILLIAM H. ZIMMER NUCLEAR STATION), 13 NRC f6 i1981) 3.5.3

LBP-81-23 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 ANO 2). 14 NRC 159 (1981) 3.4.2

t.BP-81-24 CLEVELANO ELECTRIC ILLUMINATING CO.
(PERRY fJUCLE AR POWER PL ANT UNITS 1 AND 2). 14 NRC 175 t1981) 2.9.4.1.1

3.17

LBP-81-25 TEXAS UTILITIES GENERATING CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 ANO 2). 14 NRC 249 (1981) 2.11.2

2.11.2.8
2.9.5

LBP-81-28 FLORIDA POWER AND LIGHT CD.
(ST. LUCIE HUCLEAR PLANT, UNIT 2). 14 NRC 333 (1981) 6.3.2

LBP-81-29 THE REGENTS OF THE UNIVERSITY OF CALIFORNIA
(UCLA RESEARCH REACTOR). 14 NRC 353 (1981) 3.13.2

LBP-81-30 FLORIDA POWER ANO LIGHT CO.
(TURKEY POINT PLANT, UNITS 3 AND 4), to NRC 357 (1981) 5.7.1

LBP-81-30-A COMMONWEALTH EDISCN CO.
(BYRON STATION. UNITS 1 AND 2). 14 NRC 364 (1981) 2.11.1

2.'t.4
2.9.3
3.1.2.2

LBP-81-31 OAIRYLAND POWER COOPERATIVE
(LA CROSSE BOILING WATER REACTOR), 14 NRC 375 ( 1981 ) 3.3.6

LBP-81-34 HOUSTON LIGHTING AND POWER CD..
tALLENS CREEK NUCLEAR GENERATING STATION. UNIT 1). 14 NUC 637 (1981) 3.5

O O O
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.

LBP-81-35 CLEVELAND ELECTRIC ILLUMINATING CO.
-(PERRY NUCLEAR POWER PLANT.-UNITS 1 ANO 2). 14 NRC 682 (1981) 2.11.4

2.9.3.3.3
2.9.5.3
2.9.9.2.2
3.7.3.2

LBP-81-36 SOUTHERN CALIFORNIA EDISON CO.
'(SAN ONOFRE NUCLEA7 GENERATING STATION. UNITS 2 AND 3). 14 NRC 691 (1981) 3.1.2.3

3.4.2
5.14

LBP-81-39 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 14 NRC 819 ( 1981) 3.1.2.4

LBP-81-42 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 14 NRC 842 (1981) 2.9.5.7

LBP-81-44 WISCONSIN ELECTRIC POWER CO.
-(POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 14 NRC 850 ( 1981) 3.1.2. 4 -

LBP-81-45 'WISCOMSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2). 14 NRC 853 19981) 3.t.2.4

3.4.1

LBP-81-46 U1SCONSIN ELECTRIC POWER CD.
(POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2). 14 NRC 862 (1981) 3.1.2.4

LBP-81-48 LOUISIANA POWER AND LIGHT CO.
(WATERFORO STEAM ELECTRIC STATION. UNIT 3). 14 NRC 8T7 (198t) 3.5

3.5.3

LBP-81-5 PACIFIC CAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 13 NRC 226 (1981) 3.4.1

4.4
4.4.2

! 6.15.1.9
:
1

{
!
.
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LBP-81-61 ILLINOIS POWER CO.

' - 2.11.4.

2.9.3.1

|
| LBP-81-62 WISCONSIN ELECTRIC POWER CO.
8 (POINT BEACH MICLEAR PLANT UNITS 1 AND 2). 14 NRC 1747 (1981) 6.23,

I4

i - LBP-81-63 CONSUMERS POWER CO.
(MIDLAND PLANT. ' NITS 1 AND 2). 14 NRC 1768 (1981) 2.11.2.6U,

3.12
6.5.4.1 )

'
,

|

l

LBP-81-7 DAIRYLAND POWER COOPERATIVE'
(LA CROSSE BOILING WATER REACTOR), 13 NRC 257'(1981) 6.24.5

LBP-81-8 PENNSYLVANIA POWER AND LIGHT CD. AND ALLEGHENY ELECTRIC COCPERATIVE INC.
(SUSOUEHANNA STEAM ELECTRIC STATION. UNITS 1 AND 2). 13 NRC 335 (1981) 3.5

3.5.2.3
3.5.3

LBP-82-1 CONSOLIDATED EDISDN CO. OF N.Y.
(INDI AN POINT ST ATION. UNIT NO. 2). 15 NRC 37'(1982) 1.7.1

2.9.3.3.3

LBP-82-1A CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 15 NRC 43 ( 1982) 2.9.5.7

6.9.1

LBP-82-10 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT. UNITS 1 AND 2 ) . 15 NRC 341 (1982) 2.11.5.2

3.7.2

L8P-82-100 LOUISI ANA POWER AND LIGHT CD.
(WATERFODD STEAN ELECTRIC STATION. UNIT 3). 16 NRC 1550 (1982) 6.15.3

6.9.1

. _ _ .. _ , -.. . , - , . -, _ . . . - - - -, .
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LBP-82-33 WISCONSIN ELECTRIC PDwER CO.
(POINT BEACH NUCLEAR PLANT, UNITS 1 AND 2). 15 NRC 887 (1982) 6.23

LBP-82-34A- METROPOLITAN EDISDN CD.
(THREE MILE ISLAND NUCLEAR STATION. UNIT NO. 1). 15 NRC 914 (1982) 3.14.2

LSP-82-3G NUCLEAR FUEL SERVICES. INC. AND N.Y.S. ENERGY RESEARCH APO DEVELOPMENT AUTHORIT
(WESTERN NEW YORK NUCLEAR SERVICE CENTER). 15 NRC 1075 (1982) 2.9.4.1.1

2.9.4.1.4
3.1.2.5

LBP-82-4 MAINE VANMEE ATOMIC POWER CO.
(MAINE YANKEE ATOMIC power STATION). 15 NRC 199 (1982) 2.9.3.1

2.9.3.3.3

LBP-82-41 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR power STATION. UNIT 1). 15 NRC 1295 (1982) 3 4.5

I
|

LBP-82-42 WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT. UNITS 1 AfC 21, 15 NRC 130 (1952) 6.23.3.1

LBP-82-43A PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 15 N4C 142 (1982) 2.9.3

2.9.4.1.1
2.9.4.1.2
2.9.4.2
3.4.1
6.15
6.15.1

LBP-82-45 ARIZONA PUBLIC SERVICE CD.
(PALO VERDE NUCLEAR GENERATING STATION, UNITS 1 2 APO 3). 15 NRC 152 (1992) 6.15.8

LBP-82-46 SOUTHERN CALIFORNIA EDISON CO.
(SAN ONOFRE NUCLEAR GENERATING STATION. UNITS 2 AND 3). 15 NRC 1531 (1982) 3.14.2

O O O |
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LBP-82-47 CINCINNATI CAS AND ELECTRIC CO.
-(WM. H. ZIMMER NUCLEAR POWER STATION. UNIT 1). 15 NRC 1538 (1982) 2. t t . 2. 2 .

t LGP-82-48 CINCINNATI GAS AND ELECTRIC CO.
(WM. H. ZIMMER NUCLEAR POWER. STATION. UNIT f), 15 NRC.1549 (1982) 4.2.2

LBP-82-5 COMMONWEALTH EDISON CD. *

'
(BYRON STATION.: UNITS 1 AND 2). 15 NRC 209 (1982) 2.11.5.2

LBP-82-5A WISCONSIN ELECTRIC POWER CO.
(POINT BEACH NUCLEAR PLANT. UNITS t AND 2). 15 NRC 216 (1982). 3. .t .1

3.t 2.3
3.1.2.4
6.23.3
6.4.1.1

LBP-82-51 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2), 16 NRC 167 (1982) 2.9.5.9

LBP-82-StA CONSUMERS POWER CO.
(BIG ROCK POINT PLANT). 16 NRC 180 (1982) 4.2

e

2

L8P-82-52 COMMONWEALTH EDISON CO.
(DRESDEN NUCLEAR POWER STATION. UNIT 1). 16 NRC 183 (1982) 2.9.4.1.1

2.9.4.1.2
2.9.5.t

' LBP-82-53 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2), 16 NRC 196 (1982) 2.9.3.3.3

5.18

LBP-02-54 CINCINNATI GAS AND ELECTRIC CO.
(ZIMMER NUCLEAR POWER STATION, UNIT 1). 16 NRC 210 ( 1982) 2.9.3.3.3

2.9.4.1.2
3 14.2

, , <. .-. - _ - - - - _ _- - - - _ - - - - . -
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LEP-82-56 METROPOLITAN EDISDN CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 16 NRC 281 (1992) 3.1.2.1

6.11

LBP-82-58 DAIRYLAND POWER COOPERATIVE
(LA CROSSE BOILING WATER REACTOR), 16 NRC 512 (1982) 3.5

3.5.1
3.5.2
3.5.3
6.15.4
6.15.5
6.15.6
6.15.7

LOP-82-59 TEXAS UTILITIES GENERATING CO.
(COMAMSHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2)3 16 NkC 533 (1982) 2.11.2.4

LBP-82-6 WISCONSIN FLECTRIC POWER CO.
(POINT BE ACH NUCLE %R PL ANT, UNITS 1 A ND 2 ) . 15 NRC 281 (1982) 3.1.1

3.1.2.3
4.5

LBP-82 62 ARIZONA PUBLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERATING STATION. UNITS 1 2 ANO 3). 16 NRC 565 (1952) 5.12.2.1

LBP-82-63 CONSUMERS POWER CO.
(MIDLAND PLANT, UNITS t ANO 21, 16 NRC 571 (1982)

2.9.3.1
2 9.3.3.3
2.9.5.5
6.15.6
6.21
6.8

LBP-82-67 C8.EVEL AND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 16 NRC 734 (1982) 2.t1.2.8;

LSP-82-69 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLE AR POWER PL ANT, UNITS 1 AND 2). 16 NRC 751 11982) 3.1.2.1

O O O
- - - --
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LBP-82-8 CONSUMERS POWER CO. 2.2
(BIG ROCK POINT PLANT). 15 NRC 299 (1982) 3.5

3.5.2.1
6.5.1

LBF-82-SO LONG ISLAND '_IGHTING CD. 6.23.2.2
(SHCREHAM NUCLE AQ PC.ER STATION, UNIT 1). 16 NRC 112 (1982)

LBP-82-81 DUK2 POWER CO. 9.9
(PERKINS NUCLEAR STATIDN. UNITS 3 2 AND 3). 16 NRC 112 (1932)

LBP-82-82 LONG ISLANO LIGHTING CO. 2.19.2 4
(SHCREHAM NUCLEAR POWER STATION, UNIT 11. 16 NRC 114 (1982) 2.11.2.5

2.11.2.6
2.19.4

LBP-82-84 SUJTH CAROLINA ELECTRIC AND GAS CO. 3.t.2.1 |
(VIRGIL C. SUMMER NUCLEAR STATION, UNIT 1), 16 NPO 1983 (1982) 4 4.2 |

7_7.1

LBP-82-86 WETROPOLITAN EDISON CO. 3.1.2.t
(THREE MILE ISLAND NUCLEAR STATION, UNIT NO. 1). 16 NRC 1190 t1982)

LBP-82-87 TEAAS UTItITIES GENERATING CO. 2.2
(CCMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 16 NRC 1195 (1982) 3.9..

6.4.2

LEP-82-88 WISCONSIN ELECTRIC power CD. 3 7.2
(POINT BLACH NUCLEAD PLANT, UNITS 1 AND 2). 16 NRC 1335 (1982)

LBP-82-99 t:LEVELAND ELECTRIC ILLUw!NATING CO. 2 9.5.5
(PERRY NUCLI AR POWER PLANT, UNITS t AND 2). 16 NRC f 355 ( 1982 )

O O O
I
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I LBP-82-9 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 15 NRC 339 (1982) 3.1.2.3

LBP-82-90 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR. POWER PLANT. UNI TS ' 1 AP"3 2 ) . 16 NRC 1359 (1982) 2.9.5.5

i

LBP-82-91 HOUSTON LIGHTING AND PGWER <O.
(SOUTH TFAAS PROJECT. O,4tTS 1 AND 21. I* *8DC 1364 (1982) 2_9.5.5

6.16.1

LBP-92-92 MISSISSIPPI POWER AND LIGHT CO.
(GRAND GULF NtJCLEAR STATION. UNITS 1 AND 2). 16 NRC 1376 (1982) 2.9.3.3

6 04

,

'

LBP-82-93 THE REGENTS OF THE UNIVERSITY OF CALIFORNIA
(UCLA RESEARCH REACTOR). 16 NRC 1391 (1982) 3.5.2'

!

LBP-82-95 CONSUMERS POWER CO.
(MIOLAND PLANT. UNITS 1 AND 2). 16 NRC 1401 (1982) 6.15.6

LBP-82-96 OETROIT EOISON CD.
(ENRICO FERMI ATOMIC POWER PLANT UNIT 2). 16 NRC 1408 (1982) 2.9.3.3.3 4

i

LBP-82-98 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 END 2). 16 NRC 1459 (1992) 2.9.5

a

s

LBP-83-11 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNITS 1 AND 2). IT NRC 413 ( 1983) 6.15.6

6.15.8
6.15.8.5

i

LBP-83-12 CINCINNATI GAS AND ELECTRIC CO.
| (WM. H. ZIMMER NUCLEAR POWER STATION. UNIT 1). 17 NRC 466 (1983) 3.1.2.1

; .

4

. _ _ _ - _
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| LBP-83-13 LONG ISLAND LIGHTING CO.
' (SHOREHAM NUCLEAR POWER STATION. UNIT 1). 17 NRC 469 (1983) 2.10.2

LEP-83-15 NUCLEAR FUEL SERVICES. INC. AND N.Y.S. ENERGY RESEARCH #ND DEVELOPMENT AUTHORIT
r (WESTERN NEW YORM NUCLEAR SERVICE CENTER), 17 NRC 476 (1983) 3.1.2.1

|

|

LBP-83-16 WASHINGTON PUBLIC POWER SUPPLY SYSTEM |

(WPPSS NUCLEAR PROJECT NO. t). 17 NRC 479 (1983) 2.11.2.5
2.9.4.1.2
6.23.3.1

LBP-83-17 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 17 NRC 490 ( 1983) 2. f t . 2

2.11.2.4
2.11.2.6
2.11.2.8

LBP-83-18 CLEVELAND ELECTRIC ILLUMINATING CD.
6.t7.t(PERRY PJOCL E AR POWER PLANT, UNITS f AND 2). 17 NRC 501 (1983)

LBP-83-19 GENERAL ELECTRIC CO.
2.5(CETR VALLECITOS). 17 NRC 573 ( 1983) 2.9.3
2.9.4
2.9.5

LBP-83-2 PACIFIC GAS A!4D ELECTRIC CO.
?.9(STANISLAUS NUCLEAR PROJECT. UNIT fl. 17 N7C 45 (1983)

LBP-83-20A PUBLIC SERVICE CD. OF NEW HAMPSHIEE 2.11.5.2(SEABROOK STATION. UNITS 1 AND 2). 17 NRC 586 (1983) 3.7.2

LBP-83-21 LONG ISLAND LIGHTING CO. 3.f.2.7
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 17 NRC 593 (1983)

5.12.2

O O O
. __
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LBP-83-8 U.S. OEPT. OF ENERGV. PRodECT MANAGEMENT CORP.. TENNESSEE VALLEY AUTHORITV
(CLINCH RIVER BREEDER REACTOR PLANT). 17 NRC 158 (1983) 6.19.2

LBP-83-8A DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 17 NRC 282 (1983) 3.3.1

LBP-83-80 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY !auCLEAR POWER PLANT. UNITS 1 AND 2). 18 NRC 1404 (1983) 2.9.3.3.S

2.9.S.5

LBP-83-81 TEXAS UTILITIES GENERATING CO.
l (CONANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 18 NRC 1410 (1983) 3.12.4

4.2

LBP-83-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. * WITS 1 AND 2). 17 NRC 403 ( 1983) 2.10.2

LBP-84-1 MANSAS GAS AND ELECTRIC CC.
(WOLF CREEK CENERATING STATION, UNIT 1). 19 NRC 29 (1984) 2.9.5

2.9.5.1
2.9.5.5

LBP-84-10 TEXAS UTILITIES ELECTRIC CD.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 19 NRC 509 (1984) 3.12.4

4.2
4.3.1
5.12.1

.

LBP-84-13 HOUSTON LIGHTING AND POWER CD.
(SOUTH TEXAS PROJECT. JNITS 1 AND 2). 19 NRC 659 (1984) 3.7.3.7

..

LBP-84-1T CAROLINA POWER AND LIGHT CO. AND NCRTH CAROLINA EASTERN MUNICIPAL PCwER AGENCY
(SHEARCN HAPRIS NUCLEAR PLANT. UNITS i AND 2 ) . 19 NRC 837 (1984) 3.1.2.5

3.12.3
3.5.2.3
3.5.3

9 9 9
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CITATION INDEX --- ADRIL 1992 PAGE 138

LDP-84-24 CUKE POWER CO.
(CATAWBA NUCLEAR'STATTON. UNITS 1 AND 2). 19 NRC 1418 (1984)- 2.11.1

3.13.1

LEP-84-25 TEXAS UTILITIES ELECTRIC CD.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2), 19 NRC 1589 (1984) 3.5

LBP-84-26 KANSAS CAS AND TLECTRIC CD
(WOLF CREEK GENERATING STATION. UNIT 1), 20 NRC 53 (1984)

3.4.2
4.2.2
6.16.1.3

LBP-84-28 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 20 NRC 129 (1984)

2.9.5.1

LGP-84-29A SUFFC.K COUNTY AND N13 MOTION FOP DISOUALIFICATION OF CHIEF AJ COTTER
(SHOREHAM NUCLEAR POWER STATION. JNIT 1). 20 NRC 385 ( 1984 ) 3.1.4.1

LEP-84-3 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2), 19 NRC 282 (1984) 3.14.2

4.4.1

LBP-84-30 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 20 NRC 426 (1984)

2.9.5.5

LBP-84-31 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2), 20 NRC 446 (1984) 6.15.3

LBP-84-33 CINCINNATI CAS AND ELECTRIC CO.
(WILLIAM " ZIMMER NUCLEAR POWER STATION, UNIT 1), 20 NRC 765 (1984) 1. 9

LBP-84-35 GEORGIA POWER CO.
(ALVIN W. V0GTLE NUCLEAR PLANT, UNITS 1 AND 2), 20 NRC 887 (1984) 2.9.5.1

3.7.3.2
6.20.4

O O O
_
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LBP-84-35 GEORGIA POWER CO. 4.8

L8P-84-39 MISSISSIPPI PC/ER AND LIGHT CO.
(GRAND GULF NUCLEAR STATION. UNIT 1). 20 NEC 1031 (1984)

6.1. 4

LBP-84-42 KERR-MCGEE CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITY). 20 NRC 1296 (1984)

3.1.2.1
3.4
6.15.6

i

1

LBP-84-43 PHILADELPHIA ELECTRIC CO.
(FULTON GENERATING STATION. UNITS 1 AND 2). 20 NRC 1333 (1984)

1.9

LBP-84-45 LONG ISLAND LIGHTING CO. 6.19
(SHOREHAM NULLEAR POWER STATION. UNIT 1). 20 NRC 1343 (1984)

LBP-d4-47 METRPPOLITAN EOISON CO. 4.2.2(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 20 NRC 1d05 ( 1984 )

L PP - t$4 - 50 TEXAS UTILITIES gel.ERATING CD.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 20 NRC 1464 (1984) 2.11.2.4

LBP-84-53 LONG ISLANO LIGHT;NG CO. 5.19.3
(SHOREHAM NUCLEAR POWER STATION. UN!i 1). 20 NRC 1531 (1984) 6.5.4.1

LBP-84-54 GENERAL ELECTRIC CD. 2.9.3.3.3
(GETR VALLECITCS). 20 NRC 1637 (1984) 3.6

LBP-84-6 OOOUESNE LIGHT CO. 10.2
(BEAVER VALLEY POWER STATION, UNIT 2). 19 NRC 393 (1984) 2.9.4.1.1

2.9.4.1.2
2.9.5.1

__ _

-

--
-

, y
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LBP-84-6 DUQUESNE LIGHT CD. [
2.9.5.7

LBP-84-7 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
(SHEARON HARRIS NUCLEAR PLANT, UNITS 1 AND 2), 19 NRC 432 (1984) 3.1.2.5

.3.12.3
3.5.2.3
3.5.3

.

LBP-84-9 WASHINGTON PUBLIC. POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECT NO. 1), 19 NRC 497 (1984) 3.4.5

LEP-85-1 KERR-MCGEE CHEMICAL CORP-
(WEST CHICAGO RARE EARTHS FACILITY). 21 NRC it (1985) 2.11.2

2.11.2.4
o

LBP-85-11 COMMONWEALTH EDISON CO.
(BRA!OWOOD NUCLEAR POWER STATION, UNITS 1 AND 2), 21 NRC 609 (1985) 2.9.5 ,

2.9.5,1

2.9.5.5
3.17
6.5.4.1

LBP-85-12 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 21 NRC 644 (1985) 1.8

3.* 2.6
>

LBP-85-19 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PR0uECT, UNITS 1 AND 2), 21 NRC 1707 (1985) 4.4.1.1 .

4.4.2
5.6.1
6.4.2.3

LBP-85-2 CONSUuERS POWER CD.
(MIDLAND PLANT, UNITS 1 AND 2), 21 NRC 24 (1985) 2.9.9.3

2.9.9.4

i

9 9 9 :
-- -
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~

.LBP+85-20.' . COMMONWE' ALT'H' EDISON CO.
:(BRAIDWOOD NUCLEAR POWER.STATIDN,: UNITS:1 AND 2). 21 NRC 1732 (1985)- 2.9.5'

2.9.5.1<
:2.9.5.4
'3.13.1

LBP-85-24 BCSTON EUISON CO. 2.9.3.3.3 1

(PILGRIM NUCLE AR POWER ST ATION) . 22. NRC 97 ( 1985.) 2.9.4
2.9;A.1.1^

ILBP-85 27 _ COMMONWEALTH EDISON CO; 2. 9. 5. 9 -
(BRAIDWOOD NUCLEAR POWER STATION.-UNITS f AND 2). 22 NRC 124 (1985) 5. 5 .' t

LBP-85-27A CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
..

3.5
(SHEARON HARRIS NUCLEAR POWER PLANT). 22 NRC 207 (1985) 3.9.2.3

3.5.3-.

LBP-85-26 CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY 5.4
(SHEARON HARRIS NUCLEAR POWER PLANT).'22 NRC 232 (1985)

LBP-85-29 FLORIDA POWER AND LIGHT CO. 3 5 --(TURKEY POINT NUCLEAR, GENERATING PLANT. UNITS 3 AND dl. 22 NRC 300 (1985)
' 3.5.t.2'

3.5.2
3.5.2_3
3.5.3
3.5.5-

LBP-85-3 KERR-MCGEE CHEMICAL CORP. 5.12.2
(WEST CHICAGO RARE EARTHS FACILITY). 21 NRC 244 (1985) 6.15.3

6;16.1

LBP-85-32 TEXAS UTILITIES ZLECTRIC CO. 2.11.2.2.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 22 NRC 434 (1985) 3.5.2.2

6.16.1.3

. ..
. . . . .

.

h-
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LBP-85-33 CLEVELAND ELECTRIC ILLUJINATING CO,
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 22 NRC 442 (1985) 2.9.5.6

6.20.4

LBP-85-34 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA POWER STATION, UNITS 1 AND 2), 22 NRC 481 (1985) 6.15.4

LBP-85-39 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PE1K STEAM ELECTRIC STATION, UNITS 1 AND 2). 22 NRC 755 (1985) 3.11.1.1

LBP-85-4 GENERAL ELECTRIC CO.
(CETR VALLECITOS), 21 NRC 399 (1985) 3.17

3.5

LBP-85-40 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND.2). 22 NRC 759 (1985) 2.11,2.4

LBP-85-41 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 AND 2). 22 NRC 765 (1985) 2.11.4

LBP-85-42 HOUSTON LIGHTING AND POWER CO.
(SCOTH TEXA5 PROJECT. UNITS 1 AND 2). 22 NRC 795 (1985) 4.4.1

4.4.2

teP-85-43 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 22 NRC 805 (1985) 6.15.8

LOP-85-45 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2). 22 NRC B19 (1985) 4.4.1.1

4.4.2
6.4.2

LBP-85-46 KERR-MCGEE CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITV). 22 NRC 830 (1995) 2.11.1

3.1.2.6

9 9 9
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PAGE~ 143'CITATION INDEX.--- APRIL.1992

LBP 85-48 KERR-MCGEE CHkMICAL CORP. ~ 2.11.5.21

(KRESS CREEK DECONTAMINATION). 22 NRC 843 (1985) 3 t.2.6

AND NORTH CAROLINA EASTERN' MUNICIPtL POWER AGENCYLBP-85-49 CAROLINA POWER AND LIGHT CG. 1. 8
(SHEARON HARRIS. NUCLEAR POWER PLANT),'22 NRC 899 (1985) . 2.9. 5. 5 -

'3.4.2

LEP-85-6' HOUSTON LIGHTING AND POWER CD.' 6.5.4.1
(SOUTH TEXAS PROJECT. UNITS 1 AND 2), 21 NRC 447 (1985)-

'

LSP-85-7 U.S. DEPT;'0F' ENERGY. PROJECT MANAGEMENT CORP., TENNESSEE VAll.EY AUTMORITY 129
(CLINCH RIVER BREEDER RE ACTOR PLANT ). 21 NRC 507 (1985)

LBP-85-8 HOUSTON LIGHTING AND POWER CO. 3.1.2.3
(SOUTH TEXAS PROJECT. UNITS 1 AND 2).'21 NRC 516 (1985)

LBP-85-9 HOUSTON LIGHTING AND POWER CO. 2.9,5.5

(SOUTH TEXAS PROJEC1 UNITS 1 AND 2). 29 NRC 524 (1985)

LBP-8G-10 GENERAL PUBLIC UTILITIES NUC', EAR CORP. 2.9.5
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1), 23 NRC 283 (1986) 3.17

LBP-86-11 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY 1. 8 "
(SkEARON HARRIS NUCLEAR POWER PLANT ), 23 NRC 294 (1986) 6.16.2

LBP-86-12 COMMON.cALTH EDISON CO. 3.11.1.1.1
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2), 23 NRC 414 (1986) 3.5-

3.5.2.3
3.5.3

-

r;

- - - m . g
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LBP-86-14 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 23 NRC 553 (1986) 3.1.2.7

3.6
6.16.1.3
6.5.4.1

LBP-86-15 HOUSTON LIGHTING AND POWER CO. 3.5(SOUTH TEXAS PROJECT. UNITS 1 AND 2), 23 NRC 595 ( 1986) 3.5.2.3
3.5.3
4.4.2
4,4.4

s.4.1.1
6.5.4.1

i

I

LBP 86-16 PUBLIC SERVICE CO. OF INDIANA 6.14.3
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 21. 23 NRC 789 (1986)

LOP-86-17 GENERAL PUBLIC UTILITIES NUCLEAR CORP. 6.16.1.3(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 23 NRC 792 (1986)

LGP-86-20 TEXAS UTILITIES ELECTRIC CO. 3.1.2
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 2), 23 NRC 844 (1986)

L8P-86-21 PACIFIC GAS AND ELECTRIC CO. 2.9.5
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 23 NRC 849 (1986) 3.1.1

6.1'
6.15.7

LBP-85-22 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.9.9
(SEABROCK STATION, UNIT 5 1 AND 2), 24 NRC 103 (1986)

L8P-86-24 PUBLIC SERVICE CO. OF NT HAMPSHIRE 2.10.2
(SEABROOK STATION, UNITS 1 AND 2), 24 NRC 132 (1986) 5.2

6.20.4

9 9 9
,_,

, ..
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|" LBPl86-25 .sPUBLIC" SERVICE'CO. OF NEW HAMPSHIREu _

*'
'

..

| (SEABROOK STATEON, UNITS 1 AND 2). 24 NRC i t 41 : l'1986) 6.20.4'
' d.

, .?
'

'

l
,

-

;LBP-86-27 FLORIDA POWER AND LIGHTLCO;.
a

!

-
.

)

.(TURKEY' POINT' NUCLEAR GENERATING PLANTk UNITS.3 AND 4).-24 NRC 255 (1986). '3.5.2.3. ~!i
-

; ' -!
:- [

. . . . .
.

;

. LBP;86-30 PUBLIC-SERVICE CD.-OF NEW HAMPSHIRE !

I -(SEABRDOK STATIDN., UNITS'.1 AND 2).'24,NRC'437.(1986) 3.5,2.3'- j
3.Sj3 !

;

! 'L8P-86-31 COMMONWEALTH EDISDN CO.
i (BRAIDWOOD NUCLEAR ~ POWER STATION, UNITS 1 AtK) 2), 24 NRC 451 (1986). '6.16.1
:

! !
i. ,b

! 'LBP-86-34 .PUBLIC SERVICE CO. Or NEW HAMPSHIRE

| (SEABROOK STATION,' UNITS'1.AND 2), 24 NRC.549 ($986) '2.9.9-

; 6.14.3
,

f. S.16;t
t

|
i~ . . . .

!- LBP-86-35 RADIOLOGY ULTRASOUND NUCLEAR CONSULTANTS , P.A. *

| (STRCNTIUM-90 APPLICATOR). 24 NRC 557'(1986) 6.13

L
|

L8P-R6-365 . . TEXAS UTILITIES ELECTRIC CD.-
(COMANCHE PEAK STEAM ELECTRIC STATION, UNIT 1). 24 NRC 575 (1986) 2.9.5.5

LBP-86-37 PUBLIC SERVICE CO. OF INDIANA AND WABASH VALLEY POWER ASSOCIATION
(MARBLE HILL NUCLEAR GENERATING STAT!DN. UNITS.1 AND 2 ), R24 NRC 719 ( 1986) 1. 9 -

3 1,2.1

!

!

LBP-86-38A LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR. POWER 51ATION ' UNIT 1). 24 NRC 819 (1986) 3.1.2;1

3

I
,

t 'LRP-86-4' KERR-MCGEE CHEMICAL CORP.
'

l (WEST CHICAGO R ARE EARTHS FACILI T' ).13 NRC. 75 (1986 ) 2.11'2-
2.11.2.8
2.11,4

2.11.S.2
s

i

|
I

| -

, , s
'
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LBP-86-5 HCUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2p. 23 NRC 89 ( 1986) 6.9.1

LBP-86-7 COMMONWEALTH EDISON C3.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 23 NRC 177 (1986) 2.11.2

2.11.2.6

LBP-86-8 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 23 NRC 182 (1986) 2.9.5

6.9.1'

LSP-86-9 PHILADELPHIA tLECTRIC CO.
(LIMERICK GENERATING STATION, UNIT 1). 23 NRC 273 (1986) 2.9.3.4

2.9.3.3.3

LBP-87-11 TOLEDO EDISCN CO.
(DAVIS-BESSE NUCLEAR POWER STATION. UNIT 1). 25 NRC 287 (1987) 6.16.1.3

L8P-87-12 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROCK STATION. UNITS 1 AND 2). 25 NRC 324 (1987) 6.20.4

LBP-87-13 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 25 NRC 449 (1987) 4.2.2

LBP-87-15 INQUIRY INTO THREE MILE ISLAND UNIT 2 LEAK RATE DATA FALSIFICATION
(THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 25 NRC 671 (1987) 3.10

3.8

LBP-87-17 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION), 25 NRC 838 (1987) 2.9.5

2.9.5.1
3.17
6.1.4.4
6.t5.7
6.15.9
6.f6.3

9 O O
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LGP-87-18 TEXAS UTILITIES ELECTRIC CO.
.

25 NRC 945 (1987) 2.11.2.(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS't AND 2).
. .

2.11.2.2

LBP-87-19- COMMONWEALTH EDISON CO.
. . ..

(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 25 NRC 950 ( 1987 ) 3.112.1
,

LBP-87-2 FLORIDA POWER AND LIGHT CO.
. .

(ST. LUCIE NUCLEAR POWER PLANT, UNIT 2). 25 NRC 32 (1987) 2.9.3
2.9.4
2.9.4.2

|
LBP-87-20 TEXAS UTILITIES ELECTRIC CO.

'(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT 1). 25 NRC 953 ( 1987) 2.11.2.4

LBP-87-21 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT NUCLEAR GENERATING PLANT UNITS 3 AND 4). 25 NRC 958 ( 1987 ) 4.4.1

4.4.2
A.4.4

LBP-87-22 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 26 NRC 41 (1987) 3.1.2.1

LBP-87-23 ALFRED J MORABITO
(SENIOR OPERATOR LICENSE FOR BEAVER VALLEY' POWER STATION, UNIT 1). 26 NRC 81 (1987) 3.1.2.1

i 3.7

LBP-87-24 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 26 NRC 159 (1987) 2.9.5

2.9.5.7

i
LBP-87-26 LONG ISLAND LIGHTING 00.

(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 26 NRC 201 (1987) 3.5.2
3.5.2.3'

'3.5.3

s

.
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LBP-87-27 TEXAS UTILITIES CLECTRIC Co.
(COMANCHE PEAK STEAM ELFCTRIC STATION. UNITS 1 AND 2). 26 NRC 228 (1987) 2.11.2

LBP-87-28 ALFRED d MORABITO
(SENIOR OPERATOR LICENSE FOR BEAVER VALLEY POWER STATION. UNIT 1). 26 NRC 297 (1987) G.23.1

LBP-87-29 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 26 NRC 302 (1987) 3.5.2

3.5.2.3
3.5.3
5.14

LBP-87-3 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 25 NRC 71 (1987) 2.9.5.5

4.4.1
4.4.2

LBP-87-5 U.S. ECOLOGY. INC.
(SHEFFIELD. ILL. LOW-LEVEL RADI0 ACTIVE WASTE DISPOSAL SITE). 25 NRC 98 (1987) 6.13

LBP-87-7 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 25 NRC 116 (1987) 2.9.3

2.9.4.1.2

LBP-88-1A FINLAY TESTING LABORATORIES. INC.
27 NRC 19 (1988) 3.3.2.1

L8P-88-10A FLORIDA POWER AND LIGHT CD.
(ST. LUCIE NUCLEAR POWER PLANT, UNIT 1). 27 NRC 452 ( 1988 ) 2.9.4.1.4

2.9.5
6.1.4.4
6.15.7
6.15.9

, 6.16.2
I
,

L8P-88-12 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION, UNIT 1). 27 PRC 495 (1988) 3.5.2.3

1 O O O
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LBP-88-13 LONG ISLAND LIGHTING CO.-

'(SHOREHAM NUCLEAR POWER STATION, UNIT 1); 27 NRC 509 (1988) 3,10<

,

' LBP-88-15 . . DAIRYLAND DOWER COOPERATIVE
(LA CROSSE BOILING WATER REACTOR). 27 NRC 576'(1988) 1.9

3.1. 2 .1 "
-6.15.1.1

'

LBP-88-19 . VERMONT YANKEE NUCLEAR POWER' CORP.'
(VERMONT YANKEE NUCLEAR POWER STATION), 28 NRC 145-(1983) '3.1.2.1

'3.1.2.2
6.1.4.4

LBP-88-20 . PUBLIC SERVICE CO.' OF NEW HAMPSHIRE
(SEABROOK STATION.. UNITS 1 AND-2), 28 NRC 161 (1988) 6.16.1

LBP-88-21 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 ANO 2), 28 NRC 170 (1988). 5.12.2

5.12.2.1

LBP-88-23 GENERAL PUBLIC' UTILITIES' NUCLEAR CORP.
(THREE MILE ISLAND NUCLEAR STATION. UNIT.2). 28 NRC 178-(1988) 3.5.2.3

LBP-88-24 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 28 NRC 311 (1988) 2.'11.5.2

LBP-88-25 . VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 28 NRC 394 (1988) 2.11.1

,

2.11.41

LBP-88-25A VERMONT VANKEE NUCLEAP POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION), 28 NRC 435 (1988) 2.11.1

2 11.4

1

,

9 y - --- - - - - - - - ,
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LBP-88-26 VERMONT YANKEE NUCLEAR POWER CORP. 2.9.5
(VERMONT YANKEE NUCLEAR POWER STATION). 28 NRC 440 (1988) 2.9.5.5

6.15.4
6.15.7

LBP-89-27 FLORIDA POWER ANO LIGHT CO. 3.5.2.3(ST. LUC 1E NUCLEAR POWER PLANT, UNIT 1). 28 NRC 455 (1998)
3.5.3

LBP-88-28 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.11.2.5(SEABROOK STATION, UNITS 1 AND '' 28 NRC 537 (1988) j

LBP-88-29 LONG ISLANO LIGHTINC CO. 3.1.4.2(SHOREHAM NUCLEAR POWER STATION. LN!! 1), 28 NRC 637 (1988)

L3P-88-3 RADIOLOGY ULTRASOUND NUCLEAR CONSULTANTS P.A.. 6.13(STRONTIUM-90 APPLICATOR), 27 NRC 220 (1988)

LBP-88-30 LONG ISLANO LIGHTING CO. 6.16 1(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 28 NRC 644 (1988)

LBP-88-31 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.5.2.3(SEABROOK STATION, UNITS 1 AND 2). 28 NRC 652 (1988) 3.5.3

LBP-88-32 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 1.8
(SEABROOK STATION, UNITS 1 AND 2). 28 NRC 667 (1988)

LBP-88-4 PACIFIC GAS AND ELECTRIC CO. 6.1.4
(HUMBOLOT BAY POWER PLANT. UNIT 3). 27 NRC 236 (1988)

LBP-88-5 ALFRED J MORABITO 6.*6.1
(SENIOR OPERATOR LICENSE FOR BEAVER VALLEY POWER STATION, UNIT 1). 27 NRC 241 (1988)

O O O
.
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LBP-89-6 PUBLIC SERVICE CO. 0F NEW HAMP5 HIRE
(SEABROOK STATIONJ UNITS 1'ANO 2). 27 NRC 245 (1988)' -2.9.5.1

'3.142;1

'

'LBP-88-7 LONG ISLAND-LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT:1). '27'NRC 289 (1998) 3.1. 2 f t '-

LBP-88-8 . PUBLIC SERVICE CO. OF NEW HAMPSHIRE t

(SEABROOK STATION, UNITS 1 AND 2). 27 NRC 293 (1988) 6.23

LBP-89-1 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR. POWER STATION. UNIT 1).'29 NRC'S (1989) 2.9.5.10

2.9.5.6-
3.1.2.6
5.12.2.1'

i
LBP-89-10 PUBLIC SERVICE CO. OF NEW HAMPSHIRE

(SEABROOK STATION. UNITS 1 AND 2). 29 NRC 297 (1989) 6.8

r

LBP-89-11 ADVANCED MEDICAL SYSTEMS
(ONE FACTORY ROW. GENEVA. OHIO 44041). 29 NRC 306 (1989) 3.1.2.2

LBP-89-14 PHILADELPHIA ELECTRIC CO.
(LIMERICK CENERATING STATION. UNITS 1 AM) 2), 29 NRC 487 (1989) 3.18.1

LBP-89-15 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4). 29 NRC 493 (1989) 3.1.2.1

3.17
6.1.4.4

L

LBP-89-16 KERR-MCGE: CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS. FACILITY). 29 NRC 508 (1989) 2.9.5.5 ,

i
LBP-89-19 PHILADELPHIA ELECTRIC CO.

(LIMERICK GENERATING STATION.-UNITS 1 AND 2). 30 NRC 55 ( 1989) 3.1.2.1

:

.

k

v
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LBP-89-23 COMBUSTION ENGINEERING, INC.,

(HEMATITE FUEL FABRICATION FACILITY), 30 NRC 140 (1989)r

1
'

2.9.3
2.9.4.1.1
2.9.4.1.2
6.13

!

'
LBP-89-25 COMBUSTION ENGINEERING, INC.

; (HEMATITE FUEL FABRICATION FACILITY). 30 NRC 187 (1989) 6.13
,

!
|

LBP-89-28 PUBLIC SERVICE CO. OF NEW HAMPSHIREi (SEABROOK STATION, UNITS 1 ANO 2), 30 NRC 271 (1989)
2.2 )

| 2.9.5.1
1 3.17'

1 4.4.2

f
,

LBP-89-29 ROCKWELL INTERNATIONAL CORP.

3.1.2.7 '[(ROCKETOYNE DIVISION), 30 NRC 299 (1989)

I
3

LBP-89-3 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEASROOK STATION. UNITS 1 AND 2), 29 NRC 51 (1989) 3.17

6.15.7
.

,

t
,

LBP-89-30 NORTHERN STATES POWER CO.
(PATHFINDER ATOMIC PLANT), 30 NRC 311 (1989)

2.9.4 |

2.9.4.1.1 1

2.9.4.1.2 |

2.9.4.1.4 f
-i

*
>

LBP-89-32 PUBLIC SERVICE CO. OF NEW HAMPCHIRE
(SEABROOK STATION, UNITS 1 AND 2). 30 NRC 375 (1989)

1.8
3.1.2.5 |
3.10
3.11.4
6.16.1.3

h
!

LBP-89-33 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 ANO 2), 30 NRC 656 (1989) 3.1.2 i

!

9 O O ;
,

.
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.LBP-89-35 . MERR-MCGEE CHEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITY), .30 NRC 677' (1989) ;2.11.5.2 ',

' 3.1. 2.1 -
'

3.5.2.3
6.15.3'

|

4

LBP-89-38' PUBLIC SERVICE CO. OF NEW HAMPSHIRE . .
-

(SEA 8 ROOK STATION. UNITS 1 AND'2). 30 NRC ' 725 / ( 1989 ) 3.5.1
'4.4.1
6.20.5

,

1

'

;

LBP-89-39 ' WRANGLER LABORATORIES./LARSEN LABS ORION CHEMICAL CD.. AND JOHN P. LARSEN
30 NRC 746.(1989) 6.16.1.1

6,16.2

6.20.5 ..

*

LBP-89-4 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND'2), 29 NRC 62 (1989) 2.9.5.4

2.9.5.5-
3.1.2.1
d . 4 .1. -

-;,

4,4.2

6.16.1 ,

,

.. I

LDP-89-6 VERMONT YANKEE NUCLEAR POWER CORP. . |

., (VERMONT YANKEE NUCLEAR POWER STATION).:29 NRC 127 (1989) 2.9.5 t

2.9.5.5
3,15 !

6.15.4
6.15 7 [

i

LBP-89-7 GENERAL PUBLIC UTILITIES NUCLEAR CORP. .

(1989) 3.12.4.,(THREE MILE ISLAND NUCLEAR STATION, UNIT 2). 29 HRC 138
'

.

L

LBP-89-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
!

(SEABROOK STATION.. UNITS 1 AND 2). 29 NRC 271 (1989) 3.5.2.3

>

LBP-90-1 PUBLIi SERVICE:CO. OF NEW HATPSHIRE ,

(SEABROOK STATION. UN!TS 1 AND 2), 31 NRC 19 (1990) 2.9.5.5 ;

|. -

6

7

y , < .t _.-% -. ,. s .,,.z
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LBP-90-1 PUBLIC SERVICE CD. OF NEW HAMPSHIPE 4.4.1
4.4.2

LBP-90-10 ROCKWELL INTERNATIONAL CORP. 3.11.1.1
(ROCKETDYNE DIVISION). 31 NRC 293 (1990)

| \

!

LBP-90-11 ROCKWELL INTERNATIONAL C09P. 3.11. .3
| (ROCKETDYNE DIVISION). 31 NRC 320 (1990)

LBP-90-12 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 2.10.2
(SEARR00K STATION, UNITS 1 AND 2), 31 NRC 427 (1990) 2.9.3.5

2.9.9.5
| 3.6
' 4.4.t.1

4,4.2

I

i 10P-90-15 CLEVELAND ELECTRIC ILLUMINATING CO. 2.9.4 1.1
(PERRY NUCLEAR POWER PLANT. UNIT 1), 31 NRC 501 (1990)

LSD-90-16 FLORIDA POWER AND LIGHT CO. 2.9.3 5
(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4). 31 NRC 509 (1990) 2.9.5.1

LSP-90-17 ADVANCFD MEDICAr SYSTEMS 3.5.2.3
(ONE FACTORY ROW, GENEVA. DHIO 44041), 31 t:RC 540 (1990) 6.24.3

LDP-90-19 CURATORS OF THE UNIVERSITY OF MISSOURI 2.2
31 NRC 559 (1990) 2.9.4.1.2

6.1.4
6.13

LBP-90-22 CURATORS OF THE UNIVERSITY OF MISSOURI 3.1.2.7
31 NRC 592 (1990)

O O O
_.
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LeP-90-32 FLORIDA POWER AND LIGHT CD. 3 f.2.3(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4), 32 NRC 181 (1990)

LEP-90-33 CURATORS OF THE UNIVERSITY OF MISSOURI 3.1.2.7
32 NRC 245 (1390)

L8P-90-34 CURATORS OF THE UNIVERSITY OF MISSOURI 6.5.4.1
32 NRC 253 (1990).

LBP-90-35 CURATORS OF THE UNIVERSITY OF MISSOURI 5.7.1
32 NRC 259 (1990)

LBP-90-4 FLORIDA POWER AND LIGHT CO. 3.5.3
(TURKEY POINT NUCLEAR GENERATING PLANT, UNITS 3 AND 4), 31 NRC 54 (19905 6.20.4

I

|

!LBP-90-42 TULSA GAMMA RAY, INC. 2.5.1
32 NRC 387 (1990)

1.0P-90-43 TULSA GAMMA RkY, INC. 2.5.?
32 NRC 390 (1990)

|

|

LBP-90-44 PUBLIC SEAVICE CO. OF NEW HAMP5 HIRE 3 5.2.3

|
(SEABROOK STATION, UNITS 1 AND 2), 32 NRC 433 (1990)

|

LBF-90-4b CURATORS OF THE UNIVERSITY OF MISSOURI 1.5.1
,

| 32 NRC 449 (1990)

LBP-90-46 i MARY MEDICAL CENTER-HOOART AND ST. MARY MEDICAL CENTER-GARY 3.18.1
32 NRC 463 (1990)

LBP-90-5 FLORIDA POWER AND LIGHT CO. 2 9.3.3.3
(TURKEY POINT N' *e ' '_ 4 GENERATING PLANT, UNITS 3 AND 4), 31 NRC 73 (1990)

| 9 9 9
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LEP-90-6 VERMONT. YANKEE NUCLEAR POWER CORP. . .

-(VERMONT YANKEE NUCLEAR POWER STATION). 31 NRC 85 (1990)- 2.9.3'
'

6.1.4.4
'6.15.1.1

LBP-90-8 SAFETY LIGHT CORP.
(BLOOMSBURG SITE DECONTAMINATION). 31 NRC 143 (1990) 5.7.1

LBP-91-1 LONG ISLAND LIGHTING CD.
1'. 33 NRC 15 (1991) 2.9.3.2(SHOREHAM NUCLEAR POWER STATION, UNIT )

2.9.4
2.9.4.1
2.9.4.1.1
2.9.4;1.2
3.1.2.1

' LBP-91-13 ARIZONA PUBLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERATING STATION, UNITS 1 2 AND 3I. 33 NRC 259 (1991) 2.9.9.5

6.17.1

LBP-91-14 CURATORS OF.THE UNIVERSITY OF MISSOURI
33 NRC 265 (1991) 3.1.2.7 i

1

LBP-91-15 RHODES-SAYRE & ASSOCIATES. INC.
33 NRC 268'(1991) 3.5.2.3

LBP-91-17 SACRAMENTD MUNICIPAL UTILITY DISTRICT
(RANCHO SECO NUCLEAR GENERATING STATION), 33 NRC 379 ( 1991) 2.9.4.1.1.

2.9.4.1.2
6.15 1.1

LBP-91-18 ARIZONA PUBLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERAT. G STATION ' UNITS 1 2 AND 3). 33 NRC 394 (1991) 3.1.2.2

LBP-91-19 ARIZONA'PUBLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERATING STATION. UNITS 1 2 AND 3). 33 NRC 397 (1991) 2.9.5

2.9.5.1 -
,

r

-- - .r-
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LOP-91-19 ARIZONA PUBLIC SERVICE Co.
2.9.5.10
2.9.5.6

LBP-91-2 FLORIDA POWER AND LIGHT CD.
(TURKEY POINT NUCLEAR GENERATING PLANT. UNITS 3 AND 414 33 NRC 42 (1991) 2.9.4.1.4

LBP-91-20 ARIZONA PUBLIC SERVICE CO.
(PALO VERDE NUCLEAR GENERATING STATION. UNITS 1, 2 AND 3). 33 NR'' 416 (1991) 2.9.S.1

LBP-91-21 GEORGIA POWER CO.
(ALVIN W. V0GTLE ELECTRIC GENERATING PLANT. UNITS 1 AND 2). 33 NRC 419 (1991) 2.9.5.1

2.9.5.3

LBP-91-23 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR PCWER STATION. UNIT 1), 33 NrC 430 (1991) 2.9.4

2.9.4.1
2.9.4.1.1
2.9.4.1.2

LBP-91-24 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 33 NRC 446 (1991) 3.5.2.3

3.5.3

LBP-91-25 TULSA GAMMA RAY. INC.
33 NRC 535 (1991) 3.11

LBP-91-26 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1), 33 NRC 537 (1991) 2.9 4

2.9.4.1
2.9.4.1.1
2.9.4.1.2

LBP-91-27 NUCLEAR METALS. INC.
33 NRC 548 (1991) 6.13

O O - O
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.. LBP -91 -28. .'PUBLIC SERVICE CD."OF'NEW HAMPSHIRE 2. 9. 4 . t . ' t -o(SEABROOK STATION. UNIT.-1); 33 NRC 557 (1991)..

-
..

L8P - 91 -4 .' ARIZONA.PUBLIC. SERVICE CD.
(PALO VERDE NUCLEAR GENERATING STATION ' UNITS'ta 2 AND 3); 33 NRC 153 (1991) :2.9;3.1

2. 9. 4 .1 ;' .1
2 9.4 J t 2 -

LBP-91-5 SEOOONAh FUELS CORP.
33 NRC 163 (1991),

' 2;9.3-

2. 9. 4.' . t.

2;9.4.1.7

6.13'

L8P-91-6 GEORGIA POWER CO.
(ALVIN W. VOGTLE ELECTRIC GENERATING PLANT. UNITS 1 AND 2). 33 NRO 169 (1991) 22ffit

.LBP-91-7 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT'1). 33 NRC 179 (1991)

2.9.3.2-
2.9.4
2 . 9, 4 .1.

2.9.4.t.1
2.9.4.1.2

LBP-9149 ADVANCED MEDICAL SYSTEMS 3.5.2(ONE FACTOR / ROW. GENEVA, OHIO 44041),-33 NRC 212 (1991) 3.5.2.3

i..

I

L
..

<

__ . . . .
g ,

'



. _ _-

:
I

n. |
v

i

|

CFR Index

0

0

- _ _ - _ _ _ _ _ _ _



. . . . . . . . _ .. .. , , . . , . .- ._,

< ,

: ,.

CFR INDEX r--JAPRIt. 1992
'

PAGE - 1
*

} .

A, IV' 3.13.1 i

'

. :(
-10 CFR PART 2, APP.-

,

10 CFR PART 2, APD, A. V 3.1.247 *

5

10 CFR PART 2 APP.A -3.1.2.5. ,

! 3.12.3

10 CFR PART 40. 6.'13 '

- t;.

10 CFR PART.50 2.11 2.2
1 3.1.2.2 :

6.19 1

! !

10 CFR PART 51 3.4.1' !

6.1: i
6.15.1 [
6.15.1.2

' l
+

6.15.6
.: 6.6 ;

10 CFR PART 70 2.11.2.2. -

1 3.1.2.2 . t''

5.8.11 ;
*

6.13
- ?

10 CFR O.735-27 3.1.2.7
|

10 CFR.1.32(F) 5.4
r

10 CrR 110.84(A) 2.9.4.1.3 -f

10 CFR 2.1000 6.29.3
. I

;

t

10 CFR 2.1000-2.1023 f6.29.3 '

t

10 CFR 2.101 1.4.1

5 10 CFR 2.101(A)(1) 6. 5. 3.' 1 -

10 CFR 2.101(A)(2) 1.4 1

10 CFR 2.101(A)(3) 16 ;,

_j

10 CFR 2.101(A-1) ' 1. 3 " -|
~

'6.6

10 CFR 2.1010 . 2.11.7.1 j
t

10 CFR 2.1014 2.9.3.7 !

10 CFR 2.102 1.8

10 CFR 2,102(A) 6.5.3.1a

. :
t
i

-

|5

.. f

' !..
. . , . -. . . . ~ . - . , , ,_ ..- #--m.-, + ,___4_ -,y-,-..



- - _ - _ _ - - _ - - _ _ _ _ - _ _ _ _ _ _ _ _ . _ _ - _ _ _ _ - _ - _ - _ _ _ - - _ _ _ _ _ _ _ - - - - - - - _ _ _ _ _ _ _ _ _ - _ _ _ - . _ _ .

CFR INDEX --- APRIL 1992 PAGE 2

10 CFR 2.102(D)(3) 2.9.3.3.1
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.

10 CFR 2.103(B) 6.16.1

10 CFR 2.104 3.1.2.1
6.15.1

a

10 CFR 2.104(A) 1.7.1
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10 CFR 2.206 3.1.2.1
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6.1.6
6.24
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6.24.3

10 CFR 2.206(C) 5.6.1
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10 CFR 2.712(F) 2.9.10.1
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} CALIFORNIA V. WATT. 683 F.2D 1253 (9TH CIR. 1982) 6.15.1.1
i

j CARL ZEISS STIFTUNG V. V. E. B. CARL'. ZEISS. JENA. 40 F.R.D. 318 (D.D.C. 1966). AFF'D. 384 F.20 979 (D.C. CIR. 1967) 2.11.2.4
l '

+ CARSON PRODUCTS CD. V. CALIFANO. 594 F.2D 453 (STH CIR 1979) 3.10 ,

CELLULAR MOBILE SYSTEMS V. FCC. 782 F.20 182 (D.C. CIR. 1985) 3.12
i !

CHICANO POLICE OFFICERS ASSOC. V. STOVER, 526 F.2D 43: (10TH CIR. 1975). 426 U.S. 994 1976 552 F.2D 918 113fM CIR. 2.9.4.1.1k'
4*

CHRYSLER CORP. V. BROWN. 441 U.S. 281 (1979) 6.233

i
.

' CITIZENS AGAINST BURLINGTON. INC. V. BUSEY. 938 F.20 190 (9.C. CIR. 1991) 6.15.1 |
'

6.15.4

CITIZENS FOR FAIO UTILITY REGULATION V. NRC. 898 F.2D 51 (STH CIR. 1990) 2.9.3.3.3 j

4 :

(
'

CITIZENS FOR SAFE POWER V. NRC. 524 F.20 1291 (D.C. CIR. 1975) 6.15.3
!

} CITY OF. WEST CHICAGO V. NRC. 701 F.2D 632 (7TH CIR. 1983) 2.2 ;

I

1 !'

;

:
i
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CITY OF WEST CHICAGO V. NRC, 7C1 F.20 632 (77H CIR. 1983) 6.15.1.2

CITY OF WEST CHICAGO V. NRC 701 F.2D 632 (7TH. CIR. 1983) 2.5
6.13

CDALITION FOR THE ENVIRONMENT V. NRC. 795 F.2D 168 (D.C. CIR 1986) 6.8

COMMITTEE FOR AUTO RESPDNSIBILITY V SCLOMON. 603 F.20 992 (D.C. CIR. 1979). CERT. DENIED. 445 U.S. 915 (1980) 6.15.9

CONSERVATIDN LAW FDUf ' ' TION V. GSA. 427 F. SUPP. 1369 (D.R.I. 1977) 6.15.1.2

CONSOLIDATED EDISDN CO. V. NLRB. 305 U.S. 197 (1938) 6.24.3

CREST AUTO SUPPLIES. INC. V. ERO MANUFACTURING CO., 360 F.2D 896 (7TH.CIR. 1966) 3.5.3

CRITICAL MASS ENERGY PROJECT V. NRC. 931 F.20 939 (D.C. CIR. 1991) 6.23.1

CROSS-SOUND FERRY SERVICES. INC. V. ICC. 934 F.20 327 (D.C. CIR. 1991) 6.15.1.1

D? FENDERS OF WILDLIFE V. ANDRUS. 627 F.20 1238 (D.C. CIR. 1980) 6.15.1.1

DELLUMS V. NRC. 863 F.20 968 (D.C. CIR. 1988) 2.9.4.1
2.9.4.1.2

DONOFRIO V. CAMP. 470 F.20 428 (D.C. CIR. 1972) 3.5.2.1

DREYFUS V. FIRST NATIONAL BANK OF CHICAGO, 424 F.20 1171 (7TH CIR.). CERT. DEN.. 400 U.S.832 (1970) 3.17

EASTON UTILITIES COMMISSIDN V. AEC. 424 F.20 847 (D.C. CIR. 1970) 2.9.3

ECDLOGY ACTION V. AEC. 492 F.20 998 (2ND CIR. 1974) 6.15.3
6.21.2

EDDLEMAN V. NRC. 825 F 2D 46 (4TH CIR. 1987) 2.2
5.7

EEOC V. TRABUCCO. 791 F.20 1 (tST CIR. 1986) 6.18

ENVIRONMENTAL DEFENSE FUND. INC. V. ANDRUS. 619 F.2D 1368 (1980) 6.15.1.1

EPA V. MINK. 410 U.S. 73 (1973) 2.11.2.4

ESSEX CITY PRESERVATIDN ASS'N V. CAMPBELL. 536 F.2D 956 (1ST CIR. 1976) 6.i5.3

F.D.C. V. TEXACO. INC., 377 U.S. 33 (1964) 6.29

FAIRFIELD UNITED ACTION V. NRC. 679 F.20 261 (D.C. CIR. 1982) 6.13

FEDERAL CROP INSURANCE CORP. V. MERRILL. 332 U.S. 380 (1947) 2.5.3

FEDERAL OPEN MARKET COMMITTEE OF THE FEDERAL RESERVE SYSTEM V. MERRIL. 443 U.S. 340 (1979) 2.11.2.4

FEDERAL TRADE CCMMISSION V. TEXACO 555 F.20 862 (D.C CIR. 1977). CERT. DEN. 431 U. S. 974 (1977) 3.17
6.15.?
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FMC V. ANGLO-CANADIAN SHIPPING COMPANY. 335'F.20 255 (9TH CIR.'1964) 2.11.5
i

FRANKLIN SAVINGS .*.SSOCIATION V. RYAN.''922 F.20 209 (4TH CIR. 1991) 2.11.2.4
,

GAGE V. U.S. AEC. 479 F.2D 1214 (D.C. CIR. 1972) 6.15.8

GOVERNMENT OF VIRGIN ISLANDS V. GEREAU. 523 F.2D 140 (3RD CI A. 1975).-CERT. DENIED. 424 U.S. 917 (1976) 3.10

GREATER BOSTON TELEVISIDN CORP. V FCC. 444 F.20 841 (D.C. CIR. 1970) 3.4 ,

'

| GREEN COUNTY PLANNING BOARD V. FPC. 559 F.20 1227 (2D CIR. 1977) 2.9.10.t

HECKLER V. CHANEY. 470 U.S. 821 (1985)' 6.24.3

HERCULES.'INC. V. EPA.'598 F.2D 91 (D.C. CIR. 1978) 6.21.2

HICKM4N. V. TAYLOR. 329 U.S. 495 (1947) 2.11.2.4'
,

HOODER V. NRC. 589 F.20 1115 (D.C. CIR. 1978) 6.19.2.1 i

HOMESTAKE MINING CO. V. MID-CONTINENT EXPLORATION CO.. 782 F.2D 787 (10TH CIR. 1960) 6.13

HORNBLOWER AND WEEKS-HEMPHILL NOYES. INC. V. CSAKY. 427 F. SUPP. 814 (S.D.N.Y. 1977) 5.8.9 *

HUMMEL V. EQUITABLE ASSURANCE SOCIETY. 151 F.2D 994 (77H CIR. 1945) 3.17
t

,'IN RE FISCHEL. 557 F.2D 209 (9TH CIR. 1977) 2.11.2.4

IIN RE INTERNATIDNAL BUSINESS MACHINES CORP., 618 F.2D 923 (20 CIR. 1980) 3.1.4.2 i
~ l

IN RE UNITED STATES 565 F.2D 19 (1977) 2.11.2.4 '

7
6.23.3.1 r

INTERNATIONAL HARVESTER CO v. OCCUPATIONAL SAFETY AND HEALTH REVIEW COMM., 628 F.20 982 (7TH CIR. 1980) 3.17
,

f

JONES V. STATE BOARD OF EDUCATION, 397 U.S. 31 (1970) 5.15 f
I

KLEPPE V. SIERRA CLUB. 427 U.S 390 (1976) 6.15.2
9

_
'

LE COMPTE V. MR. CHIP.'ING. 528 F.2D 601 (STH CIR. 1976) 1.9

LIFE OF THE LAND V. BRINEGAR. 485 F.20 460 (9TH CIR. 1973). CERT. DENIED. 416 U.S. 961 (1974) 6.15.1.2 !>

LIMERICK ECOLOGY ACTION V. NC . 869 F.2D 719 (3RD CIR. 1989) 5.7
6.15.1.1 ;

..

MARKET ST. RY. V. RAILROAD COMM*N,OF CALIFORNIA. 324 U.S. 548 (1945) 3.10 .;

MARSHALL V. BARLOV*S. INC.. 436 U.S. 307 (1978) 6.10 i

MARTIN V. EASTON PUBLISHING CO.. 85 F.R.D. 312 (E.D. PA. 1980) 2.11.2.8 i
,

4 MASSACHUSETTS V. NRC. 924 F.2D 3tt (D.C. CIR. 1991) 2.9.5.13 f
| 2.9.5.4 ,'
].
I I
s

b
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MASSACHUSETTS V. NRC. 924 F.2D 311 (D.C. CIR. 1991) 2.9.5.5
3.1.2
3.1.24 1
4.4.1
4.4.2
6.16.1

MAXWELL V. NLRB. 414 F.2D 477 (6TH CIR. 1969) 3.17

MCI COMMUNICATIONS CORP. V. AT&T. 85 F.R.D. 28 (N.D. ILL. 1979). AFF'D. 708 F.20 1081 ( 7TH CIR. 1983) 3.13.1

MEMD FROM COMMN. TO LBD RE SUA SPONTE ISSUES (6-30-81) 3.1,2.3

METROPOLITAN EDISON CO. V. PEOPLE AGAINST NUCLEAR ENERGV. 103 S. CT. 1556 (1983) 1.9

MEVERS V. BETHLEHEM SHIPBUILDING CORP.. 303 U.S. 41 (1938) 5.7.1

MINNESOTA V. NRC. 602 F.2D 412 (D.C. CIR. 1979) 5.6.1
6.15.9
6.20.2
6.21.2

N.R.D.C. V. MORTON. 458 F.20 827 (D.C. CIR. 1972) 6.15
6.15.1.2
6.15.3

N.R.O.C. V. NRC. 547 F.20 633 (D.C.CIR. 1976). REV'D ON OTHER GROUNDS. 462 U.S. 87 (1993) 6.9.8

NAACP V. FPC. 425 U.S. C62 (1976) 6.21

NATIONAL PARKS AND CONSERVATION ASSOCIATION V. MORTON. 498 F.2D 765 (D.C. CIR. 1974) 6.23.1

NATURAL RESOURCES DEFENSE COUNCIL v. MORTON. 458 F.20 827 (D.C. CIR. 1972) 6.15.1.2

NEW ENGLAND COALITION ON NUCLEAR POLLUTION V. NRC. 582 F.2D 87 (1ST CIR. 1978) 3.1 5
3.4
3.1.3.2
6.15.3
6.15.4.1
6.15.6
6.15.8.4

NEW ENGLAND COALITION ON NUCLEAR POLLUTION V. NRC. 727 F.2D 1127 (D.C. CIR. 1984) 6.8

NEW ENGLAND FDWER CD. V. NRC, 683 F.2D 12 (tST CID. 1982) 1.9

O'BRIEN V. BOADD OF EDUCATION OF CITY SCHOOL DIST OF N.Y. 86 F.R.D. 548 (S.D.N.Y. 1980) 2.tt.2.4

OFFICE OF THRIFT SUPERVISION V. DOBBS. 931 F.20 956 (D.C. CIR. 1991) 2.11.6

OGLESUV V. UNITED STATES DEPARTMENT OF THE ARMY. 920 F.2D 57 (D.C. CIR. 1990) 6.23.1

OHIO V. NRC. 814 F.2D 258 (GTH CIR. 1997) 1.8
2.10.2

9 9 9
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t

OHIO V. NRC) 814 FI2D 258 (6TH CIR. 1987). 3.14.2 !
4.4.2 ,

4.4.4
a

5.95.1

i
OHIO V.'NRC. 868 F;2D 810 (6TH CIR. 1989) 6.24.3

|[ ' 0HIO-SEALY MATTRESS MAN ~ 'ACTURING CO. V. MADLAN.'90 F.R.D. 29 (N.D. IL. 1980) 2.11.2.4

\

- PACIFIC COAST EUROPEAN IONFEREhCE V'.:U.S.. 350 F.2D 197 (9TH CIR.).. CERT. DENIED. 382 U.S. 959 (1965) 6.21.2 -

PARKLANE' HOSIERY CO. V.' LEO M. SHORE. 439 U.S. 322 (1979) 3.1%'

i !

! PERMIAN BASIN AREA RAT E CASES. 390 U.s. 747 ( 1968 ) 5.8.1 i

#ESHLAKAI V. DUNCAN. 476 F. SUPP. 1247 (C,0.C. 1979) 6.15.1.2
,

POLLER'V. COLUMBIA.BEGADPASTING CO.. 368 U.R. 464 (1962) 3.5.3
.

PORTER COUNTY CHAPTER OF THE IZAAK WALTON LEAGUE OF AMERICA V. AEC. 633 F.2D 1011 (7TH CIR. 1976) 6.16.2 }'

|
6.24 |

J

f. ' PORTER COUNTY CHAFJER OF f 7HE 12AAK WALTON LEAGUE OF AMERICA, INC. V. NRC. 606 F.20.1363 (D C. CIR. 1979) 6.24 I

. . i
PORTER COUNTY CHAPTER OF THE IZAAK WALTON LEAGUE. INC. V. NRC. 606 F.20 1363 (D.C..CIR. 19791 6.24.1 t

!

h PROFESSIONAL AIR TRAFFIC' CONTROLLERS ORGANIZATION V. FEDERAL LABOR RELATIONS AUTHORITY. 685 F.20 547 (D.C. CIR. 1982) 6.5.1 [
!i .

2.11.2.4 ,ROVARIO V. UNITED STATES. 353 U.S. 53 41957)
3 6.23.3.t !
4

!

RUSSELL V. DEP'T OF'THE AIR FORCE 682 F.2D 1045 (D.C. CIR. 1982) 2.11.2.4*

T

SAFE ENERGY COALITION V.. NRC. 866 F.20 1473 (D.C'. CIR. 1989)' 6.24.3

i.
' SAN * UIS 0815P0 MOTHERS FOR PE ACE V.. NRC. 751 F.201287 (D.C. CIR. 1984). AFF'D ON REH'G EN BANC. 769 F.20 26 (1986) 3.14.26

.

4.4.t
]- 4.4.1.1'i
I' 4.4.2 [

6.15.7 ?

I' 6.26 i

i f
' SAN t.UIS OBISPD MOTHERS FOR PEACE V. NRC. 799 F.20 1268 (9TH CIR. 1986) 5.7.1 i

j 6,1.4

' SARTOR V. ARKANSAS NATURAL GAS COR7.. 321 U.S. 620 ( 1954 ) 3.5.3 |
t

j SCM CORP. V..XERDA CORP.. 70 F R.D. 508 (D. CONN.). INTER LOCUTORY APPEAL DISMISSEO. 534 F.2D 1031 (20 CIR. 1976) 0.11.2.4 j

fSEACOAST ANTI-POLLUTION' LEAGUE V. NRC. 690 F.?D 1025 (D.C.'CIR. 1985) 5.7.1

, ,

; SEC V. CHENERY CORP.. 318 U.S. 80 ( 1943) 6.is.t .

{'

1. SEC V. SLOAN. 436 U.S. ' 103 ( 1978 ) 3.1.2.2 |
t

,
'

.
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SEC. AND EXCH. COMM'N V. SPENCE AND GREEN CtEMICAL CO. 612 F.2D 996 (STH CIR. 1980) 3.5.2.1

SHOREHAM-VADING RIVER CENTRAL SCHOOL DISTRICs v. NRC. 931 F.20 102 (D.C. CIR. 1991) 2.9.4.1

SIEGEL V. ATou!C ENERGY COMMISSION. 400 F .20 778 'D.C. CIR. 1968) 3.1.2.7

SIERRA CLUB V. MORTON. 405 U.S. 727 (1972) 2.9.4.1.1
2.9.4.1.2

SIERRA CLUB V. NRC. 862 F.20 222 (9TH CIR. 1988) 2.9.5
2.9.5.1
2.9.5.7
3.1.2.6
5.10.3
5.4 ,

5.5 * *

6.15.7

SMITH V. DANYO. 585 F.2D 83 (30 CIR. 1978) 3.1.4.1

SMITH V. FTC. 403 F. SUrP. 1000 (D. DEL. 1975) 2.11.2.4

STATE OF ALASMA V. ANDRUS. C80 F .20 465 (D.C. CIR. 1978) 6.15

STATE OF WISCONSIN V. FPC. 210 F.2D 183 (1952). CERT. DEN.. 345 U.S. 934 (1953) 3.10

SWAIN V. BRINEGAR. 542 f.2D 364 (7TH CIR. 1976) 6.15.8

IOWNSHIP OF LOWER ALLOWoY', CREEK V. FUBLIC SFRVICE ELECTRIC CO., 687 F .20 732 ( 30 CIR.1982 ) . 5.10.3

U.S. V. BERRIGAN. 4PJ ~ 2D 171 (3RD CIR. 1973) 2.11.2.4

U.S. V. COMLEY. 890 ._O 539 (1ST CIR. 1989) 2.11.5

U.S. V. NIXON. 418 U.S. 683 (1974) 2.11.2.4

U.S. V. RADIO CORP. OF AMERICA. 358 U.S. 334 (1959) 3.t7

U.S. V. UTAH CONSTRUCTION CO.. 384 U.S. 394 (1965) 3.17

UNION OF CONCERNED SCIENTISTS V. AEC. 499 F.20 1069 (D.C. CIR. 1974) 3. t . t

3 11.1.t
3.16
4.2
6.1.3.1
6 15.6
6.21.2

UNION OF CONCERNED SCIENTISTS V. NRC. 735 F.2D 1437 (D.C. CIR. 1984) 3.3.1.1

UNITED MINE WORKERS OF AMERICA. DIST. 22 V. RONCCO. 314 F.20 186 (10 CIR. 1966) 3.5.3

UNITED STATES V. DAVIS. 636 F.20 1028 (STH CIR. 1981) 2.11.2.4

9 9 9
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! UNITED STATES v. , EL PASO CO . . NO. 81-2484 (STH CIRI AUGUST 13 1982)' 2.11.2.4
L

' UNITED STATES V. CARDE. 673 F. SUPP.-604.(D.O.C. 1987) 2.11.2.4 i
<

>

' UNITED STATES V. . GRINNELL CORP.. 384 U.S. 563 (1966) 3.1. 4 . 2 '
'

UNITED STATES V. MCRGAN. 313 U . S . 4 09 (1941) 2.11.2.4

UNITED. STATES V. MUNSINGWEAR.'INC.. 340 U.S. 36 (1950) 2.9.3.3.5 i
+

UNITED STATES'V PIERCE AUTO' FREIGHT LINES 327 U.S. 515 (1945) 3.10
..

. T

| UNITED STATES V. STORER BROADCASTING CO., 351 U.S. 192 (1955) 6.21'
~

i
.

UNITED, STATES V.' UNITED. SHOE MACHINERY CORP.. 89 F. SUPP. 357 (D. MASS. 1950) 2.11.2.4

UPdOHN CO. V. UNITED. STATES. 449 U.S. 383 (1981) 2.11.2.4

V. E. 8. CA4L ZEISS. JENA V. CLARK.. 384 F.2D 979 (D.C. CIR. CERT. DEN. 389 U.S. 952 (1967) 2.11.4*

I' VEGA V. BLOOMSBURGH. 427 F.-SUPP. 593 (O. MASS. 1977) 2.tt.2.4
| ,

l VERMONT YANKEE NUCLEAR POWER CORP. V. NRDC. 435 U.S. 519 (1978) 3.7.2 !

!' 3.7.3.2
'

; 4.4.2
5.11.1

.'
. 6.15.1
| 6.15.1.1

6.15.1.2
t

VIRGINIA ELECTIRC AND POWER Cb. V. NRC. 571 F.20.1289 (4TH CIR. 1978) 1.5.2 :
! !
; VIRGINIA PETROLEUM JOBBERS ASS'N V. FPC. 259 F.2D 921 (D.C. CIR. 1958) 5.8.1 i

WARM SPRING TASK FORCE V. GRIBBLE. 621 F.20 1017 (97H CIR. 1981) 6.15.1.1
!

WARTH V. SELDIN. 422 U.S. 490 (1975) 2.9.4.1.1 [j. 2.9.4.1.2 i
i

f fWASHINGTON METROPOLITAN AREA TRANSIT CCMM. V. HOLIDAY TOUR $. 559 F.2D 841 (D.C. CIR. 1977) 5.8.1
j. :
;- WEINSTEIN V. BRADFORD. 423 U.S. 147 (1975) 3.1.2.2 }
. i

f WESTERN DIL AND GAS ASSOCIATION V. ALASKA. 439 U.S. 922 (1978) 6.15

YORK COMMITTEE FOR A SAFE ENVIRONMENT V. NRC. 527 F 20 812 (D.C. CIR. 1975) 3.7.2 l
.

'
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