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Cite as 35 NRC 83 (1992) CL-92-%

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

fvan Selin, Chairman
Kenneth C. Rogers

James R. Curtiss
Forrest J. Remick
E. Gail de Planque
In the Matter of Docket No. 3C-3u870-OM
(Byproduct Material License)
FEWELL GEOTECHNICAL
ENGINEERING, LTD.
(Thomas E. Murray, Radigrapher) March §, 1092

The Commission vacates on the grounds of mootness the Alomic Safety and
Licensing Board's Initial Decision (LBP-91-29) which modified an order issued
by the NRC Staff 10 Fewell Georechnical Engineering, Lid. Staff’s original
onder modified Fewell Geotechnical Engineering, LAd.'s license by barming Mr.
Thomas E. Murray from working as a radiographer under the license for a penod
of 3 years.

RULES OF PRACTICE: MOOTNESS

Decisions below will normally be vacated when prior . he oulcome of the
appeliate process, through happenstance, the proceeding becomes mool.  See
United States v. Munsingwear, Inc., 340 US. 36, 3940 (1950); Consumers
Power Co. (Palisades Nuclear Power Fecility), CLI-82-18, 16 NRC 50, 51
(1982).
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ORDER




¥
Fﬂ ' Accordingly, the NRC Staff - motion is granted and its appeal is dismissed.
o The Licensing Board's Initial Decision, LBP-91-29, 33 NRC $61 (1991), is
4 wacaied as mooi. The proceeding is hereby lerminated.

; IT 15 SO ORDERED.

for the Commission’

SAMUEL J. CHILK
Secretary of the Commission

I

K

; Dated at Rockville, Maryland,
; this Sth day of March 1992,

’ ? Commission=r Remick was not pr it for the affiemation of the Onder; if e had Lo prescn he weuld have
approved it
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OHIO EDISON COMPANY
(Perry Nuclear Power Plant
Unit 1)

CLEVELAND ELECTRK
ILLUMINATING COMPANY and
TOLEDG EDISON COMPANY
(Perry Nuclear Power Plant
Unit 1; Davis-Besse Nuclear
Power Station, Unit 1 March § 1997



LICENSING BOARD:  CONSIDERATION OF NRC STAFF
EVIDENCE

In general, the NRC Swaff is only one party 0 a Commission adjudicaiory
proceeding. The Stafl does not occupy a favored position and its presentations
we subject 0 the same scrutiny as those of other parties. See Consolidaied
Edison Co. of New York (Indian Point, Units 1, 2, and 3), ALAB-304, 3 NRC
1, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-268, 1| NRC 383, 399 (1975). On some questions,
such as imerpretation of statutes of judicial decisions, the Swff's submissions
have no more weight than those of any other party. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CL1I.76-17, 4 NRC 451, 462
(1976).

DECISIONAL BIAS: NRC STAFF

When & case tums on a question of law, the Licensing Board and the
Commission, on review, are capable of correcting party bias by providing
independant decisions.  In addition, a party dissatisfied with the ouicome of
# final Commission decision can seek review from an appropriate court, which
is fully capable of comecting bias when a case turns on a question of law. Gul/
Qil Corp. v. FPC, 563 F24 588, 612 (3 Cir. 1977), cert. denied, 434 US,
1062 (1978).

ORDER

In CLI91-15, 34 NKC 269 (1991), the Commission directcd the Atomic
Safety and Licensing Board 10 suspend consideration of all matiers, except the
so-called boedrock bxgal issue (or issues), in this proceeding involving applica-
tions for amendments 1o the operating licenses for the Perry and Duvis-Besse
nuclear plants. Chio Edison Company (OE), Cleveland Electric Hluminating
Company, aid Toledo Edison Company (Applicants) have sought amendments
10 suspend certain antitrust conditions from the operating licenses. OF has filed
& motion for reconsideration of CLI1-91-15, requesting that the Commission va-
cate its order and allow the proceedings 1 continue gs the © were prior (o (he
suspension. The NRC Swff opposes the motion.' For the reasons stated i this
Order, OE's motion is denied.

I No ather answers were recsived, alihough the Caty of Cleveland nioved i opposicion
sopamsie Motion for Commission Revocsua of
Discision as the Commission Decision, &1 4.6 (Dec. 27, 1991)
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In its order memorializing its rulings dunng a prehearing conference, the
Licensing Board ruled that it had jurisdiction W conduct the proceeding’
admitied OF's comention regarding decisional bias, and provided an oppartusity
for the partics’ joint submission of a “bedrock”™ legal issue (Or issues) that
would be the subject of potentially dispositive motions for summary disposition.
LBP-91.38, 34 NRC 229 (1991). In light of the potential for the bedrock
fegal issue 10 be dispositive of this proceeding, a point emphasized by OF,
the Commission exercised ils inhorent supervisory power over adjudicatory
proceedings and issued CLI-91-15, which direcied the Licensing Board ©
sspend its consideration of all matters in the proceeding with the exceplion
of the “bodrock™ issue. By its torms, the suspension included OE's decisional
baas issue,

OF objects 1o the suspension and asks that we reconsider our carlier order
because, OE argues, this proceeding cannot be resolved fawrly withoul reaching
the decisional bias issue, even as 10 the bedrock legal issue. OE also objects 10
the suspension of other issues that may require consideration in the proceeding,
woh a8 the actual cost of Porry and Davis-Besse power, dditionally, OF
sugpesis that we have misunderstood the “bedrock issue.™

As its primary basis for reconsideration, OE argues that the decisional bias
issue must be decided in conjunction with or prior 10 the bedrock legal issue.
This is so, OF maintains, becaw.e the decision on bias will affect the weight ©
be given the NRC Staff"s position throughout the proceedings and will thus be
relevant 1o the decision 0a the bedrock issue. We do not agree.

in general, the NRC Staff is only one party © a Commission adjudicatory
proceeding. The Staff does noi occupy a favored position and its presentations
are subject 10 the same scrutiny as those of other parues. See Consolidaied
Edison Co. of New York (Indian Point, Units 1, 2, and 3), ALAB-304, 3 NRC
1, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-26X, 1 NRC 383, 399 (1975). We think it
significant here that, as all partics agroe, the bedrock issue is @ legal question.
In this context, we have specifically observed that “[0]n some guestions, such a¢

3 The Clty of Cleveland's sppeal of the Licensing Board's jurisdictonel raling is ponding before ihe Commission
Owr ruling todey # ithout prejudice w our consideraion of the appeal snd Oleveland's txpansie maton
foctnme) 1o remove the conduat of 1ll procesdings Trom the Licensing Bosrd 1o

|
|

being given o thowe (wo sues for sny oher purpose.



(Seatwook Station, Units 1 and 2), CLI-76-17, 4 NRC 451, 462 (1976)* OF
has not explained why either the Licensing Board, or the Conunission, on
review, is incapable of rendering an independent decision regarding @ quesuon
of law, even acooping arguend. some bias on the part of the Swll due 10 the
alleged congressional inlerference.® Imponantly, OF can seek review from an
appropriate Uaited Stales Count of Appeals, if it should be dissatisfied with the
outcome of the proceeding. When a case twrns on a guestion of law, “Judicial
review is fully capable of correcting bias. . . " Gulf Ol Corp. v. FPC, 563
F.2d S88, 6i2 (3d Cir. 1977), cert. denied, 434 U 3. 1,62 (1978). Thas, at least
with respect (0 the legal issues being addressed by the parties al this ume, we
do not see ¢ compelling reason o proceed with consideration of the decisional
bias issue.®

Contrary 10 OE's suggestion, our order in CLI-91-15 is not inconsistent with
representations made by the NRC in prior judicial proceedings. Although the
NRC represented in prior judicial proc cedings that the claim of decisional Hias
must be raised at the agency level, the NRC did not promise a decision on the
merits of that issue. At most, the representations indicate that the issue must
be raised before the Commission and that a final Commission decision on OE's
amendment request, subject 10 judicial review, will be provided.” Suspending the
bias issue from consideration while the parties address the bedrock legal issue
18 NotL contrary 10 these representations. Even if the issue of decisional bias were

“ln unsusl simations (not the case here) whem Suf) is diecied by ihe Cormmusion w0 condact & sudy and

are siojeat 0 on Commission veview during the sudy, the Siuafl's views may be afforded more weight.

Seabrook, C1L1-7617, suprn, 4 NRC ot 462 In this case, the Licensing Board has ass red OF that 1t conidors

’lm-h--dm.mcd--‘lm.nn

In fact, counsel for OF sssured the Licensing Board that OF was not “suggestung the: ts tribune] wes sdvenely

affocted of 18 now somehow sdversely infiuenced by throats fram memben of Congress * Prebwaring Conlerence

Transcnipt ot 74. Mossover, OF has not alieged thet the Commusionens am incapebie of rendering & fair deciion

because they will be advessely affected by supposed threats from Congress

€ We mmcognise that aas or prodisposition may hear an the crodibility o & pary's wilrssses o oviden-e. alihough

it i far from cloar that hise i sppropeiste & ¢ principal seue for lugation i NRC procesdings. However. a8

we decided in C1LI47  we soed ot mach that question or provide guidance on the furiher litigation of such
r“m-“.dnmwubulmuuw

Ohio B, n Campany's Motion for Reconsidersuon of CLI-9)15 01 5.9, Specifically, OF claums suppon for

s posit_m in the following NRC stvments before the distnol cour (tee id a1 6)
¥ the NRC Swf! determines initially 10 deny the requesied amendiment. plauntif will have o opportirity
for an adjudicatory heanng before an Awmic Safety and Licenwing Board That Board's on the record
decisian will in turm be reviewabie by the Aiomic Safery anc Licensing Appeal Board and the Commusion
1 is through this agency proceas that Ohio Edison must firs! preser iw claims of impropes congnmmona)
interference i the sdrinistrative process.

NRC Memanndum of Poinys and Authorities in Support of Mation 10 Dismiss ot 4 (Aug. 22, 1988}, and
Subject mater jurisdiction over this claim ress with the NRC 1o the fimt inwtance, and. o0 appes,
eaclusively in the Count of Appesls Plainlf will have ample opponumity 1o mase o charge of iproper
influence or bias in tha fovum.

Trarscryn of Hearing on Defendanss’ Motion w0 Dismiss o1 5-7 (Dee 13, 1958)
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DISSENTING ViEWS OF COMMISSIONER CURTISS

1 respectfully disagre > with the Commission's decision o deny Ohio Edison’s
motion for reconsiderat.on of CLI-91-15 and w continue the suspension of
the considetatior of the Staff “biavpredisposision” contention in this formal
adjudicarcry proceeding.

Instead, 1 bel'eve *hat the Commission should take up the question of the
admissibili.y of the bias/prectisposition issu @ now, rather than defer consideration
of that guestion until the Licensing Boar decides the so-called “bodrock issues”
in this proceeding.

The fact of the matier is that the Applicants’ bias/predisposinen contention
raices 8 ocuestion aboui whether “the Licensiag Board and the Nuckar Regu-
lalory Commissioners ishou'd] give no weight 10 the recommendations of the
NRC styff” on the suostantive 1wsues in thic case. LBP-91-38, 34 NRC 229,
257 0.92 (emphasis added). The NRC Swfl has made, and will be making,
re ommendations 10 the Licensing Board on the “bowock issues™ and (o the
Commission on the City of Cleveland's appeal on junisdictional issees. In such
a cie, it seems evident that the challenge 1o the Stafl's impartiality must be
resolved prior 10, not at he conclusion of, any proceedings on the substantive
merits of the antitrust issue. For that reason, | believe the Commission should
resolve the question of whether such @ contention is admissible now * To ignore
the concerns that have heen raised at this stage of the proceeding will, unfor-

the of whether & covantion slleging ST vaaprodisposition ehould be admitied a5 ligable e,
1 have douiis sbout allowing such contentions i our proceedings While the ereditnliny of ¢ wisess
who prosents evidence 15 always 4 conkiderstion, | om not sware of any NRC proceeding in which » pany's
biadprediposition 7+ s was made ¢ princpe’ e for litigation on the mens. Nox does the Sull’s mie in
the agoncy’s pmceedings suggesi o duseren: conclusion Indeed, in o formal sdpdicawry procesding, Uw Sisfl

3
k



twunately, leave in place the ¢loud that has been cast on the Swafl’s impartality
and, 8s a conseguenwe, on the arguments, evidonce, and recommendations thal
the SWMT will be advancing on the basic substantive issues that must be decided
i this proceeding.

For the foregoing reasons, | respectfully dissent.

e R e M i e e e e
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Cite as 35 NRC 93 (1992) CL-92-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket No. 70-3070-ML

LOUISIANA ENERGY SERVICES, LP.
(Claiborne Enrichment Center) March §, 1992*

The Commission decides issues before it relating 10 its hearing order that set
forth standards by which this application for a license 10 construct and operale a
uranium enrichment facility would be judged. Both the Applicant and the sole
Intervenor in the proceeding sought reconsideration of various portons of the
hearing order. The Commission clarifies that the existing 10 C.FR. Part 140 be
applied 10 the liceirse application solely as guidance. The Commiss..z orders
that the final Commission rule on material contrul and accounting for eanchment
facilities, instead of the proposed rule, shall be applied w this proceeding; that
the hearing shall pro- eed as direcied in the order: and that all other requests for
reconsideration are denied.

ATOMIC ENERGY ACT: SECTION 19Me)
Congress dictated ‘hat the Price-Anderson Act liability insurance require-

ments will not be applied to uranium enrichment facilities. See Atomic Er.2cgy
Act, §193(¢).

*Re-served Mach § 1990

9



FGULATIONS INTERPRETALON AND APPLICATION
10 CF.R. PART 140

NR( HEARING STAMDARDS (NATURE OF CONSIDERATION

NE( CHOICE OF RULFMAKING OR ADJUDICATION

: RULES OF PRACTICH HEARING STANDARDS (CHALLENGE;
G LACK OF ESTABLISHED RULE)

The status of an unchalienged heaning standard would not b ply that
a proposed standard, an unchallenged standa vould t without more, |

‘ applicable W the matier being hear

NR HEARING STANDARDS (NATURE OF CONSIDERATION)

it should be evidem B the 1ern hearng er U Ju !
other things that petiticns for reconsideration " mu ontain all wechnical
other arguments 10 support the petiion, that the Coms 1ON nendas o o
a process 'n which each objecuon woulkl e fu Misid 1 de »r i
Parues pros il g with the Commissio reasoned deCision

" RANIUM ENRICHMENT FACILIT SITING CRITERIA
(PLANT BOUNDARY LIMITS




lished plant toundary limits that were intended 10 be generally equivalent 1 the
Commission's reactor siting criteria found in 10 C.FR. Pan 100,

URANIUM ENRICHMENT FACILITY: SITING CRITERIA
(PART 100 EQUIVALENCY)

The Commussion's objective in applying (he Part 100 siung criteria 1© a8
uranium enrichment facility, is equivalency o Part 110; it was never the intent
10 set levels below which no adverse effects would occur from hydrogen Rluoride

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA
(PERFORMANCE-BASED SAFEGUARDS STANDARDS)

The Commission chose the approach of performance-based design standards
for the contemplated enrichment facility. Those standards established “principal
dosign criteria which are commensurale with their safety functon.” 53 Fed.
Reg. at 13,278

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA
(PERFORMANCE-BASED SAFEGUARDS STANDARDS)

The Commission's design criteria for the contemplated enrichment facility
did not include a performance-based safcguards standard directed al common
defense and security,

URANIUM INRICHMENT FACILITY: SAFEGUARDS
(10 CF.R. §7433)

The need for safeguards against unauthorized activities at uranium ennchment
faciiues was addressed primarily through creation of a new section 74.33 in
NRC’s existing material control and accounting regulations.

URANIUM ENRICHMENT FACILITY. MC&A SYSTEM
(10 CF.R. §74.33)

The new section 74.33 of 10 CFR. includes as a performance-based re-
quirement that each uranium enrichment licensec must establish, implement,
and maintain an NRC-approved material control and accounting system.



- itk

URANIUM ENRICEMENT FACILITY: MU&A ORJECTIVES
(PHYSICAL SECURITY REQUIREMENTS)

Speciiic requirements for the use of physical security measures in achieving
material control and accounting objectives s unnecessary. physical secunty
measures may be included in wn applicant's program, bui the applicant is free w
develop its program in any manner as Jong as it meets the general performance
objectives.

MEMORANDUM AMD ORDER

Before us are issucs rofated © the critena that will govern the decision
by the Nuclear Regulatory Commission (“NRC” or “Commission™) whether 0
license Lowsiana Enetgy Services, LP. ("LES" or “Applicant™)’ 10 construct
and operate the Claiborne Enrichment Center in Claiborne Parish, near Homer,
Louisiana. The contemplated operation would involve the possession of use
or both of byproduct, source, and special nuclear material for the purpose of
enriching natural uranium 10 @ maximum of $% U-235 by the gas centrifuge
process. The LES application for an enrichment facility license is the first since
the NRC was required 1o consider such an application in a singie, on-the-record
adjud. tory hearing. The requirement appears in new section 193 of the Alomic
Energy Act (“Act™), enacted as an amendment 10 the Act by section 5 of the
Solar, Wind, Waste and Geothermal Power Production Incentives Act of 1990
(Pub. L. No. 101-575)2

I. BACKGROUND

The Commission published a notice of hearing on the LES license applicaton
(Hearing Order) on May 21, 1991. See 56 Fed. Reg. 23,310, In the Hearing
Order the Commission referenced reievant, codified NRC regulations that would
be applicable 10 the ricensing decision and, in the absence of a final rule
specifically addressed o lLicensing enrichment facilities,” set forth as Pan 111

PLES i o limited wiions gonersl panners are Urenco lovesiments, inc. (s subsidiary of Urence, Lid ),
Cuibarne Fuels, LP. (s subsidiary of Floar Dacdel, Inc ), Claibome Enargy Sorvices, loc. (o subsidiecy of Duke
Power Company), and Creysione Corporstion (s subsidiary of Northern Siaien Pows: Company). In sdditon,
there am seven limited pariners.

¥ S0 €2 USC. § 22430),

Y in 1990, the Cammission sought comment on & proposed rue that was 10 esabliah new performance based
metenal comtrol and socounting (MCUAA) requirsments thet would be o uranism ennichment Lulity
liomnsoes whe oroduce significant quantites of special nuc.es: matnnal of Jow seiegic significance wnd
1o epplicams w conatruat and operate enrichment faciiition. See 55 Fed Reg 51726 (19%0) Advanee ntice
dmmnwdmmum.‘mumumw”m Kog.
13,276y, but the rulemaking was never initiaied. 5% Fed. Reg o 51,726, ool 2



of ithe Hearing Order special standards by which LES's application would be
Judged and instructions for the hearing. An opporunity was offered for admited
heaning paricipants © petion directly o the Commussion for reconsideration
of any of Pan 1il's provisions,

LY and the NRC Staff are parties o the hearing. The Awcmic Safety and Li-
censing Board (Licensing Board) established 1© conduct the LES hearing admit-
ted a sole imervenor 1o the proceeding, Citizens Against Nuclear Trash (CANT).
CANT is an environmental organization whose memborship is comprised mostly
of residents of Claiboine Parish.* The State of Loulsiana, Depasument of En-
vironmental Quality, participates as an interesied siste agency. See 10 CFR.
§2.715¢)

The Commission's unusual involvement at this early stage of a proceeding
responds 1© both LES and CANT who each sought reconsideration of the Hearing
Order. LES specifies one objection 1o the Pan 111 provisions and seeks leave 10
object late 10 8 provision of Pant IV. CANT asks for changes in three soparate
respects. 'We address Applicant's and CANTs objections in turn along with
Staff"'s responses 10 those objections. Neither LES nor CANT commeni~d on
cach other's objections.

Il. LES'S REQUEST FOR RECONSIDERATION

A. Provision (from Part 11)) at Issue:  Paragraph 6, establishing terms
Jor compliance with requirement for liability insurance

Section 193 of the Act requires that “as a condition of the issuance”
of a wanium enrichment facility license, the licensee “have and maintain
liability insurance of such type and in such amounts as the Commission judges
appropriate to cover liability claims. . . " Section 193(d)(1). In Part 1L 16,
of the Hearing Order, the Commission acknowledged this liability insurance
requirement as a licensing standard for LES. The Commission declined then w0
determine the precise terms or amount of the policy but noted that “10 CFR
140,15, 140,16, and 140.17 provide adequate guidance as 10 proof of financial
protection (insurance). . . " 56 Fed. Reg. 23,312 (emphasis added). The
Commission also referenced Appendix A of Part 140 for the availability of
“models” for form, content, and coverage of such liabaity insurance. The burden
of establishing the amount needed was left w LES “in the first instance,” the
amount 1o be justified “in werms of a reasonable evaluation of the risks required
10 be covered” by Pub. L. No, 101-575, but in any case the amount need be no
greater than the maximum amount available from commercial in_urers.

4 Soe this docken, LBP-91 41, 34 NRC 332, 333, 360 (1991)
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Objection and Reguesied Relief

LES asks that we reconsider our use of the term “financia! prolection”™ and
that the term should be replaced in the citled sections of Part 140 by the torm
“liability insurance.” LES maintains that this should be done because the term
“financial protection” is used in the context of the Price-Anderson Act and Pub,
L. No. 101-575 preciuded the application of section 170 (Price-Anderson) o
uranium ennichment faciliies. As a final paragraph, LES staes:

Farther, the aspocts of Pant 180 dealing wilh the Price Anderson Act, specifically, secondary
finanoisl protection and waiver of defenses, vhorid not be apphied

Staff 's Response

The NRC Swaff opposed the reconsideration, arguing that NRC's codiCed
regulation® implementing Price-Anderson requirements were “cited only as
providing ‘guidance’ as 1o proof of insurance and ‘models’ for the form,
content and coverage of such insurance. . . " The Stall concluded that the
Commission's framework for evaluating LES's compliance with the lability
insrance requirements was a reasonable one, fully consistent with recent
enactments. Staff's Response, dated August 12, 1990,

Commission Decision

The Swaff’s response is squarely on targel, and we need nol repeat it. No
reading of §6 — no matier how contrived — can raise 4 senous question of
applying a requirement for financial protection from nublic lability different
from or beyond the lability insurance required by Congress in Pub. L. No.
101-575.% Morcover, we are unable to discern the shightesi reason why further
asswrance is sought or needed that Price-Anderson requirements will not be
applied 10 LES's enrichment facility, Congress has so dictated. See Act,
§193(e). The Commission cannot ignore such a congressional command and
has evidenced no inclination or intent 1© do s0. We find no need 1 amend our
hearing notice.

Raconsideration on this basis is denied.



F,rju-,. aily

B.  Proviskm (from art 1V) at lssue:  Applying Part 140 of the NRC
rules (codified in Title 10) 10 the beering by including Part 140 in &
list of regulations to be applied “according 1o their terms”

LES's Objection and Requested Relief

Following shortly upon Staff's August 12 response, LES moved for leave w0
file 1o replace an incorrect capion and to supplement it motion for reconsider-
ation, This time, LES challenged Pant 1V of the Federal Regisier notice where
Part 140 was incluaded among NRC regulations that would be applied “according
10 their terms.”

Staff’s Response

Staff noted that LES failed (o explain why this additional objection could not
have been raised in LES's original motion, but on the substance found that the
supolementsl argument did not change the Stafl's posivon — “ie., there is no
dispute that Congress specifically excluded uranium enrichment facilities fron
Price-Anderson Act applicability.” Staff's Response, daic! Seplember 6, 1991,
a 23,

|

Decision

The Counmission accepts LES's addiional filing. We believe that the heaning
notice erred in 4 minor respect in including existing Part 140F among the
regulations that applied bv their terms. Only the sections of existing Part
in Part 111 of the Hearing Order are applicable and then only
by the terms of the Hearing Order, ¢, as guidance or models. Thus, the
reconsideration is granted, and the Comunission clarifies that existing Part 140
is not applicable by its terms.

|

facilities 10 reflect changes made o the Awmic Energy Act
1990 See Nouce o Proposed Rutermaking — \kmmmu
1991). That rulemaking includes proposed modifications w0 10 CFR Pan 140 e
“hmm*ﬂd—hmmlmmu“lndh
Alamic od Reg o1 86 745 The Commission has i yel made sty determinat w
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receiving the process it perceives as its due regardiess of the nomenclature.
Thus, we conghuc, ot Lo modification of var Hearing Ordes 1s warranied,

B,  Provisioc at Isswe:  Paragraph 3, adopting criteria from
NUREG-1391 (entitled “Chemical Toxicity of Uranium Hexatluoside
Corupared 10 Acute ¥fMects of Radiation™) for purposes of siting
and design af the facility against accidental atmospheric releases of
wrcrium hexafiorride’

CANT's Objection ond Requested Relief

CANT vojects w e Commission's proposed siting crileria as 00 lax lo
reotect public health adeguately. In supgport of that objecuon, CANT incarpo-
rates by reference it Oontention (G) an¢ the affidavit supporting Contention
{O) whot b wrn pely o statlements in EPA's comments on the Commission's
Advaroe Notice of Jroposed Rulemaking which was published at 53 Fed. keg.
13,726 (i9%8). EPA commentod thit the NRC'C specified lin's “may te¥ ad-
equately protect the public from exposure 1o bydrogen flronide (HF)." Letier
from Robent E. Sanderson, £PA 10 NRC, July 22, 1988 CANT affirmatively
seeks imposition of a boundary limit of 2.5 mg/m”® for 15 minutes or its fMective
equivalent.

Position of the Swff

Reconsideration was opposed by the Staff based on its demonstration by
affidaviv that TANT's reliance on the EPA leuer is misplaced. Staff's thesis
was that FPA's conclusion was fsulty because EPA had relied on an incorrectly
publishea forinula siated in the work of “nother organization (corrected in later
publication) and on only pant of a defiaition included in a different work.

Commission Declsion

The Uansnission established plant boundary limits that were intended 10 be
generally eyuivelent 1o the Commission's reactor siung cnieria published at 10
CF.R. Part 100, {¢., the limits were intended (o be guantities or concentration
values that produced & level of adverse health effects generally equivalent 10
the adverse health effects that are associated with the dose guideline values

¥ The critenian applies the following limitations 1 the houndary of the sie under contral of the appheen A
limiting intake of 10 milligrams of aremum in soluble form, and o liriong eaposure 0 hydogen Fuerde # 2
concentrathan of 25 milligrame per ovbic meser of air for 30 mumies qum“i‘nwl'—nﬁ
;::ﬁmmduymm-wmumuuunmc-ﬁm
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1 In light of the foregoing, the heaning should procoed as direcied, substituting
. the final rule on MC&A for the proposed rule and applying existing Part 140
solely as guidance. All other requests for reconsideration are densed.

It is s0 ORDERED,
| For the Commission'
SAMUEL J. CHILK

L Secretary of the Commission
Dated at Rockviile, Maryland

this Sth day of March 1992

U Commissiner Remick was nok presens for the affirmation of this Oder, if he had hoen prowers, he wauid have

approved i
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Che as 35 NRC 107 (1892) LBP.82.3

UNITED STATES OF AMERICA
NUCLEAR REG JLATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Btore Administrative Judges:

Robert M. Lazo, Chairman

Jorry R. Kline
Peter §. Lam
In the Matter of Docket Nos. 50-528-OLA-3
50-529-OLA-2
50-530-OLA-3
(ASLBP No. 92-654-01-0LA-3)
(Automatic Closure
interlock for Shutdown
Cooling Vaives)
ARIZONA PUBLIC SERVICE
COMPANY, ot al.
{Palo Verde Nuciear Generating
Station Units 1, 2, and 3) March 4, 1892

RULES OF PRACTICE: INTERVENTION

The Atomic Energy Act does not confer the automatic right of intervention
upon anyone. The Commirsion may condition the exercise of that rizht upon
the meetinig of reasonable procedural requirements,

RULES OF PRACTICE: INTERVENTION

Prior 1o the first prehearing conference, the peutioner must file a supplement
10 his or her petition 10 intervenc which sets forth the contentions the petitioner
seeks 10 have litigated and the basis for each contention. 10 CFR. §2.714.
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RULES OF PRACTICE:  DISMISSAL OF PARTIES

LICENSING BOARDS:  AUTHORITY TO REGULATE
PROCEEDINGS

Pursuant 1o 10 CFR. §2.707, the Licensing Board s empowered, on the
failure of 2 paty w0 comply with any prehearing conference order 10 make such
orders in regard o the failure as are just.

RULES OF PRACTICE: DISMISSAL OF PARTIES (DEFAULT)

LICENSING BOARDS:  AUTHORITY TO REGULATE
PROCEEDINGS

Dismissal of a party is the ultimate sancuon applicable 10 an intervenor.
Whare a party fails 1o carry out the responsibilities imposed by the fact of its
participation in the proceeding, such & party may be found 10 be in default and
the Licensing Board may make such orders ir. regard (o the failure as are just.
10CFR. §§2.707, 2718,

MEMORANDUM AND ORDER
FINDING MITCHELL PETITIONERS IN DEFAULT
(Dismissal of Proceeding)

On October 30, 1991, the NRC published in the Federal Register a notice of
application by the Arizona Public Service Co. e/ al. (“Licensees™) for license
amendments 10 the licenses for Palo Verde Nuclear Generating Station, Units
1, 2, and 3, 10 permit the '.icensees to remove the automatic closure interlocks
for shutdown cooling valves on these units, and of an opportunity for hearing
on that application. 56 Fed. Reg. 55,940, 55942 (Oct. 30, 1991). The nouce
provided that petitions for leave (o inlervene with respect (o the application could
he filed by November 29, 1991, in accordance with 10 C.F R, § 2.714; that the
petition should specifically explain why intervention should be permitied, with
particular reference 10, incer alia, the nature of petitioner's right o intervene
under the Atomic Energy Act, as amended; and that the petition should identifly
the specific aspects of the subject matier of the proceeding as to which petitioner
wishes 10 intervene. 56 Fod. Reg. at 55,941,

Allan L. Mihell and Linda E. Mitchell ("Petitioners™) filed a petition
(“Petition™) 10 intervene on November 25, 1991, Licensees and the NRC Suaff
nave opposed the Miichell's petition.

The Atomic Safety and Licensing Board (“Board™) issued a “Notice of Pre-
hearing Conference and Order Scheduling Filing of Pleadings™ on January 2,



1992 ("Order™). 57 Fed. Reg. 938 (Jan. 9, 19%2). In this Ordor, the Board
required that “petitioners . . | file no later than January 27, 1992 a Sup-
plemental Petition which must include 8 List of the conlentions which petiuoness
seek 10 have hitigated in the hearing and which sa.isfy the requirements of para-
graph (bX2) of §2.714 of the Commission's Rules of Practice.” Orde. at 2.
Additionally, the pleadings were “10 be . the hands of the Licensing Board and
other parties on the due dae.” /d at 3,

On January 27, 1992, the Michell Pettioners filed a Notice with the
Licensing Board and the other parties stating that they do ot intend 10 comply
with the Board's order 10 submit proposed contentions and moved “to voluntarily
dismiss these prooeedings.” Licensees and NRC Staff do not object 10 dismissal
of this proceeding.

The deliberate decision by the Michell Petitioners nos 1o comply with the
Licensing Board's Prehearing Order of January 2, 1992, places them in default
in this proceeding. Accordingly, pursuant 1o the provisions ¢f 10 CF.R. £2.707,
the Petition for Leave 10 Intervene and Request for Heering, hued by Allan i
Mitch .. and Linda E. Mitchell on November 25, 1991, is hercby denied and
the Mitchel! Petitioners are dismissed from this proceeding, with prejudice.

Mere being no other matters outstanding, this licensing proceeding is horeby
terminated.

' is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE

Issued &t Bethesda, Maryland,
this 4th day of March 1992,
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Cite as 35 NRC 110 (19821 LBP-82.3A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Marshall E. Milier, Chairman
Frederick J. Shon
Dr. James H. Carpenter

In the Mattor of Docket No' . 1 30-05980
030-05981
030-05982
030-08335
03008444
(¢ LBP Nos. 89-580-01-OM
90-598-01-0M-2)
SAFETY LIGHT CORPURATION,
et al
(Bloomsburg Site Decontamination) ttarch 16, 1982
ORDER

{Ruling on Licensees’ Moiion to Compel
Deposition Discovery from the NRC Staff)

On January 31, 1992, USR Industries, Inc, and Safety Light Corporation
filed & Motion to Compel Deposition Discovery from the NRC Staff. The Ni.C
Siaff on February 18, 1992, filed its Answer in Opposition to Licensees’ Motion
to Compel Deposition Discovery. Al the end of its Answer, the NRC Suwaft
included a request for the entry of a protective order reecluding the taking of
the requested depositions (Staff Answer at 12).

On February 24, 1992, the Licensees (USR Industries) and Safety Light
Corpocation filed u Mouon for Leave to File a Reply in Support of Motion 1o
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Compel Deposition Discovery. That motion and the proposed reply atached 1o
it were specifically directed only 10 the NRC Stalf's Mouon for a Protecuve
Order contained in its filing dated February 18, 1992, The Licensees’ Mouon
for Leave 10 File a Reply is hereby granted, and (he tenderea Reply in Suppon of
Motion to Compel Deposition Discovery is received and filed instanter insofar
as it pertaing 0 the Swfl’s request for a potective order.

At a conference between counse, and the Licensing Board on January 7,
1992, the parties agreed 1o the following issues for the evidentiary hearing 1o
be held in these proceedings:

1. Does the NRC have jorisdiction over USR Indusinies and USR subwidiaries (rec-
ognizing that the Swfl has pending before the Nuciear Regulsiory Cammission an
appeal st Uus preser? tme with regasd 1o this wsue)?

2. Was there adeguate basis in 1989 for making either or hath of the 1989 onders
: ialy affective?

3. Should the Staff's orders of March and Acgust 1959 be sustained, densed o
modified as appropriate?

January 9, 1992 Licensing Board Order (unpublished) at 1-2.

The Licensees have requested the discovery depositions of three individuals,
one identified by name (Kevin Null, an employee of NRC Region 111) and two
others identified under the following categones:

An NRC Siaff oificial who prepared or has specific knowiedge of the Policy and Processing
hWMMMMdemMFM 11,
1986,

An NRC Suaff official who prepared or has specific knowledge of the basis for the wateracnis
in SECY-91096 and SECY.91.334 related (0 “the lack of clear standards for unresiricied
release of residual radioactivity” (SECY 91096 at 4) & “exisung NRC regulations do not
contain ge erally applicable and defivitive decontamination eriteria™ (SECY-91.134 w 8).

Under the provisions of 10 C.F.R. § 2. 720(h)(2)(i), where discovery is sought
from the NRC Staff, it is recvired 10 “make available one or more wilnesses
designated by the Execative oarector for Operations for oral examinations al the
hearing or on deposition regarding any matier, not privileged, which is relevant
10 the issues in the proceeding.” The Stail correctly points out the relevancy
requirement of this provision, but then cites the Federal Ruies of Evidence (Rule
401) as the sole criterion for determining what is relevant in the pending motion
to compel discovery. We have always held that a more Loeral definition of
relevance may be used in the context of discovery. Such information need not

11he St mated in it Answer, at page 8, footote 16, that the “cormet tite of this gocument is ‘Policy and
Guidancs Directive FC 36-2 Processing Matenal License Applications Involving Thange of Ownership '™

11



be admissible per se, as would be the case at trial. 1t s sufficient if the requested
discovery could reasonably iead 10 oblaining evidence that would be admissible
at the future evidentiary hearing on this proceeding.

1. DEPOSITION OF KEVIN HULL

The Staff has not objectied to the depositions of John D. Kinneman or Francis
Costello. Until they have been deposed, the Licensees can make no real showing
whether or not the deposition of Kevin Null 22 needed upon a showing of “ex-
ceptional circumstances™ as required by 10 C.F.R. § 2.720(M(2)(1). Accordingly,
the Licensees should first depose Johr D. Kinneman and Francis Costello, If
thereafter the Licensees still wish w0 make a case for compelling the deposition
of Kevin Null, they may do so,

II. DEPOSITION OF A STAFF WITNESS REGARDING
STAFF GUIDANCE OF FEBRUARY 11, 1986

Here the Licensees have not asked for the deposition of a named individual
and hence need not make the difficult thresh Ad showing required by secuon
2.720(h)2Xi). As we have noted supra, the standard for compelling discovery
is much less stringent than that for the admissibility of evidence, and need only
involve informatica that might lead to admissible evidence. Accordingly, we
direct the Staff 1o supply for deposition discovery some individual familiar with
the issuance of the guide.

I. DEPOSITION OF A STAFF WITNESS
FAMILIAR WITH EXISTENCE OR LACK OF
DECONTAMINATION CRITERIA

Here also there is no request for named witnesses. The Staff has offered
other witnesses who may be questioned upot. this matter. We note that the
Staff in issuing its recent orders denying rencwal of licenses has now set forth
specific decontamination criteria for this specific siie. However, the Licensees
have always contended that there is a significant difference betwaen the required
decontamination of 3 manufacturing site utilizing licensed nuclear materials, and
the cicanup required after the termination of licensed operations. We express
no view on this situation. However, if the deposition of some witnesses on this



peint shows a clear need for additional depositions, the Licensces may rencw
the request. The NRC Staff's Motion for a Protective Order is denied.

IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland

March 16, 1992



Che as 35 NRC 114 (1992) LBP-92-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENS'NG BOARD

Belore Administrative Judges:

Thomas S, Moore, Chairman
Dr. Richard F. Cole
Dr. Charios N. Kelber

In the Matter of Docket No. 50-440-OLA-3
(ASLBP No. 91-650-13-OLA-3)

CLEVELAND ELECTRIC ILLUMINATING
COMPANRY, ot al
(Perry Nuclear Power Plant,
Unit 1) March 18, 1892

In this Memorandum and Order, the Licensing Board finds thai the petiionen
lack standing to intervene n this operating license amendment proceeding and,
therefore, it denies the petitioners’ intervention petition.

RULES OF PRACTICE: STANDING TO INTERVENE

The Commission long ago held that “contemporaneous judicial concepts of
standing” are 10 be used in deiermining whether a petitioner has alleged a
sulficient “interest” within the meaning of section 189(a) of the Atomic Energy
Act and the agency's regulations 1o intervene as a matter of right in an NRC
licensing proceeding. Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976).
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RULAS OF PRACTICE:  STANDING TO INTERVENE

To establish standing, a petitioner must demonstrate an injury in fact from the
action involved and an interest arguably within the zone of interests protected by
the statutory provisions governing the proceeding. See Florida Power & Light
Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,
329 (1989); Metropolitan Edison Co. (Three Mile Island Nuclear Staion, Unit
1), CLI-83-25. 18 NRC 327, 332 (1983).

RULES OF PRACTICE: STANDING TO INTERVENE

The same in injury in fact and zone of mterest requirements must be met
regardiess of whether the petitioner is an individual or an organization secking
10 intervene in its own right. Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 529 (1991).

RULES OF PRACTICE: STANDING Tu INTERVENE

When an organization secks to intervene as the authorized representative
of one of its members, the standing of the organizational petitioner is, inter
alia, dependent upon that individual member having standing in his own nght.
Turkey Point, 33 NRC at 530-31. See also Hunt v. Washington Apple Advertising
Comm’n, 432 U.S. 333, 342-43 (1977).

RULES OF PRACTICE: STANDING TO INTERVENE

Current judicial standing doctrine holds that the injury in fact requirement
has three components:  injury, cause, and remedial benefit. See Valley Forge
Christian College v. Americans United for Separation of Church and State, 454
U.S. 464, 472 (1982).

RULES OF PFACTICE: STANDING TO INTERVENE

To meet the injury in fact test in proceedings other than those for construc-
vion permits and operating licenses, injury to individuals living in reasonable
proximity to a plant must be based upon a sh~wing of “a clear potential for
offsite consequences™ resulting from the challen, 4 action. St. Lucie, 30 NRC
at 329.
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RULES OF PRACTICE: STANDING TC INTERVENE

Swnding cannot be properly predicated upon the denial of a purported
procedural right that is uncoupled from any injury caused by the substance of
the challenged license amendment. See United Transp. Union v. 1CC, 891 F 24
908, 91% (D.C. Cir. 1989), cert. denied, 110 S. C1. 3271 (1990).

MEMORANDUM AND ORDER
(Ruling on Intervention Petition)

This matier is before us (o determine whether the petinoners, Ohio Citizens
for Res; wrible Energy, Inc. (OCRE) and Susan L. Hiau, have standing to
challenge an operatir;; license amendment sought by the appiicants, Cleveland
Electric Muminating Company, ef al., for their Perry Nuclear Power Plant located
on the shores of Lake Enc in Lake County, Ohio. The amendment removes
the reactor vessel material surveillance program withdrawal schedule from the
plant's technical specifications and relocates it in the updated safety analysis
report for the facility. For the reasons that follow, we find that the petitioners
lack standing 10 intervene. Accor...”'v their petition o intervene is denied.

L

A. To put the petitioners’ standing claims in the proper context, it is helpful
initially 10 sketch the regulatory background underlying this license amendment
proceeding.

Pursuant to section 182(a) of the Aomic Energy Act,' the operating license
for a commercial nuclear power plant must include the “technical specifications™
for the facility. That section further provides that the technical specifications
include, inter alia, information on “the specific characteristics of the facility, and
such other information as the Comm.ssion . . . deem{s] necessary . , . 10 find
that the [plant] . . . will provide adequate protection (o the health and safety of
the public.™ The Commission has implementcd this stawtory directive through
10CFR §50.36. That provision states that each operating license “will includu
technical specifications . . . [w] be derived from the analyses and evaluation
included in the safety analysis report, and amendments thereto, . . . [and] such
additional technical specifications as the Commission finds appropriate.”™ The

102 USC §220200) (1988)
24

310 CFR 303600
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regulation then generally describes, under six category headings, the types of
items that must be included in the technical specifications, such as safety hmits,
limiting safety system settings, limiting control settings, limiting conditions for
operations, surveillance requirements, and facility design features that, if altered,
would have an effect on safety *

The Commission has recognized, however, that the lack of well-defined
criteria in the regulations for determining precisely what should be included
in a plant’s wehnical specifications has led licensees 10 be over-inclusive in
developing therm. As the Commission stated in its interim policy stalement on
technical specification improvements,

[tihe purpose of Technical Specifications is W impose those conditions or limitations
Upon rEaclon operstion necessary 1o obviate the possibility of an sboormal simation or event
giving rise v~ an immediate threal to the public health and safety by establishing those
craditions of operauon which cannct be changed without prior Commission approval and
by identifying those features which are of controlling #mportance 1o safety *

The Commission went on 10 observe that, “since [the technical specification rule
was promuigated), there has been a trend wwards including in Technical Spec-
ifications not only those requirements derived from the analyses and evaluation
included in the safety analysis report but also essentially all other Commission
requirements governing the operation of nuclear power reactors.™ According
10 the Commission, this trend has had the deleterious effect of increasing the
volume of technical specifications 1o the poil where they have become unneces-
sarily burdensome, diverting the attention of licensees and plant operators from
the plant con..sons most important 1o safety, and substantially increasing the
number of license amendment appiications 1o make minor changes in the techni-
cal specifications — all of which “has resulted in an adverse but unquantifiable
impact on safety.”™

In an effort o eliminate these negative impacts, the Commission initiated,
with the issuance of its interim policy statement, a voluntary program designed
10 encourage licensces to improve their technical specifications. As a small
part of this ongoing program, the staff issued Generic Letter 91-01, providing
guidance on the preparation of a license amendment application W remove
from the technical specifications the schedule for the withdrewal of reactor
vessel material surveillance specimens.® In addition 10 explaini.g Jhe ministeria’

*id §5636ic).

352 Fod Reg. 3752, 3790 (1987) Sew generally Public Ssvvice Co. of Indiana (Marbie Hill Nuclear Generating
Siavion, Units | and 2), ALAB 530, & NRC 261, 273 (1879},

942 Fed. (leg 01 3789,

7 .

8 Generic Lesser 9101 (Jan. 4, 1991)
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function of the surveillance capsule withdrawal schedule and its relationship
to other surveillance requirements designed o protect against «cactor vessel
embrittement, the staff guidance letior states that the Commission’s regulauons
already require that a licensee obtain NRC approval for any changes 10 the
withdrawal schedule® This, the staff maintains, makes it duplicative 1o retain
regulatory control over th> schedule through the license amendment process.
Finally, the staff guidance letier directs th™t an application to eectuate thiz
change should include the licensce's commitme 1 to place the NRC-approved
sersion ~f the specimen withdrawal schedule in the next revision of the hiconsec’s
updated safety analysis report,

B. After the staff issued the generic letter, the applicants filed # suppicmi
10 a pending license amendment application seeking to remove the mactor vessel
material surveillance program withdrawal schecule from the Perey techi cal
specifications. ‘Thereafter, the agency published a notice of npportunity foc
hearing and a proposed no significant hazards coasideration determinaticn
concerning the applicant's request.”® In support of the stafl’s no significant
hazards consideration determination,”’ the nolice stated that the relocation
of the surveillance capsule withdrawal schedule was purcly an administrati ¢
change and hence did not (1) involve a significant increase in the probability ot
consequences of a previously evaluated accident; (2) affect any previovs accident
analyses; or (3) change any existing margin of safety.”

Responding to the Commission’s notice, the petitioners filed a tiniely rwaaon
o intervene and request for a hearing on the capsule withdrawal schedule
porticn of the operating license amendment.” “he applicants and the staff
opposed the intervension petition on the grow ithat th* petiioners lacked
standing o intervene.™ We then issueu an order that fixed 2 scheaule for
filing any amended petition, provided he petitioners wili the oprortunity ‘o
address the arguments of the applicants anc the staff, and requested 'uat ine
memnmmdm;mwciwdmmmww in
the circumstances presented.'” The peutioners filed an “amended” intervention
petition in which they addressed the argumenis of the applicants and the staff and

¥ See 10 CFR. Pax 30, Appendis H, §71.83

1956 Fa' Reg 33,950, 33,961 (1991). See generaly 42 US.T §223%0)2XA)B) (1988); 10 CEF §50.9)

V Sop peneraily 15 C.oR. §5092¢).

1292 Fed. Reg. at 33,962

13 pesitian for Leave (o Interver s ~ad Roquest for o Hearing (Aug. 23, 1931) [hareinsfier Petition).

W ioc wees’ Answer to . sition for Leave 1o Intervene and Request for Mearing Sep. 6, 1991), NRC Saff
Ans war ' Petition for Leave w Intervene (Sept. 172, 1991)

5 Ovder (Ocr. 28, 1991) (unpublished).
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the cases we cited, but made no substantive changes in Wielr standing claims '
Finally, the applicants and the stall filed replies o the pedtoners’ filing.”

The inlervention petition asserts that petitioner OCRE is & nosprofit Ohio
corporation whose purpose is 1o engage in reactor safety rescarch and advocacy
with the goal of advancing the use of the highest standards of safety for nuclear
plants. The petition recites thai some of OCRE's members live and own property
within fifteen miles of the Perry plant and that one member, Susan L. Hiau, has
avthorized OCRE 1o represent her interests in the proceeding. Attached to the
petition is the affidavit of Ms. Hiaut stating that she is a member and officer of
OCRE who resides about thirteen miles from the Perry facility. The affidavit
states that, in additos w0 appearing pro se, Ms. Hiau has authorized OCRE
10 represent her interests in this amendment proceeding and, in wrn, OCRE
has empowered her. as an officer of the organization, (o represent i before the
agency. With respect to petitioner Hiatt, the petition reiterates that she lives and
owns property within fifteen miles of the Perry plant. The petition then states
that

Petitioners have s dofinite interest in the preservation of their lives, their physical health,
their livelihoods, the value of ther ..penty, a safe and healthy natural environment, and
the cultural, historical, and economic resources of Northeast Ohio. Petitioners also have
an interest in preserving their legal rights W meaningful participation in matters affecting
uwwndmmummnum&.mymmm« ntoned
inlerests.

After setting forth the petitioners’ purported interests, the petition states that
‘he “Petitioners agrec with the Licensee and NRC Staff that this portion of
the proposed amendment is purely an administrative mauter which involves no
significant hazards considerations.™® The petition then claims that the petitioners
wish only to raise a single legal issue, i.c., the challenged amendinent violates
section 189(a) of the Atomic Energy Act™ by depriving the public of the right
to notice and an opportunity for @ hearing on any changes .0 the withdrawal
schedule. According to the petition, the withdrawal schedule traditionally has
been part of the applicants’ technical specifications and hence the Perry operating
license so that, pursuant to section 189(a), changes to the schedule can be made
only afier public notice and an opportunity for a hearii.g. The petitioners next
argue that under the challenged amendment the licensees henceforth will be able

16 pegis jonens’ Amended Pesition for Leave 10 lntervene (Nov. 22, 1991)

17 Licensees' Response 1o Amended Petition for Leave % Intcrvene (Dec. 17, 1991); 7iRC Suff Resruase 1o
Amended Petition (Dec. 17, 1991).

% Pusivion ot 24,

Wit us

042 USC. §22390) (1988).
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10 make de facto license amendments 10 the withdrawal schedule, without any
notice or hearing. in violation of their rights under section 189(a).*

H B

A. Parroting the language of section 189(a) of the Atomic Energy Act, the
Commission’s regulations ) rovide that “{ajny peison whose interest may be
affecte? by & proceeding”™ may seek 1o intervene oy filing a petition ™ The regu-
.ations furthes peovide that the petition shail “set iorth with particularity the in-
tesest of Lise peutioner in the proceeding [and] how that interest may be affect~*
by the results of the proceeding, includng the reasons why petitioner should
be permitted to intervene.™ The Commission long ago held that “contempo-
rac2ous Judicial concepts of standing™ are W be used in determining whether
& petitioner bis alleged a sufficient “intersst™ within the meaning of section
189(a) and' the agency's regulations 1o inlervene as a matter of right in an NRC
licensing proceeding ®* According to the Commission, those familiar standing
principles require tha: a petiticuer demonstrat> an injury in fact from the action
tavolved and an interest arguably within the zone of interests protecied by the
statutory provisions governing the proceeding.® The same showing is required
regardless of whether the petitioner is an individual or an organization seeking
10 intervene in its own right.® Additon ily, when ai organization seeks (o inter-
vene as the authorized representative of one of its members, the standing of the
crganizational petitioner is, inter alia, dependen’ upon that individual memoer
having standing in his own right.”

As the Supreme Court has recognized, “glencralizations about standing
sue are iargely worthless as such.™ It nevertheless is current judicial standing
doctrine that the injury in fuct requirement has three components:  injury, cause,
and remedial benefit. As articulated by the Supteme Court,

2 position at 6-10.
216 CFR §2.714)01).
B4 §2714G02).
M poviand Genaral Electric Co. (Pebbie Springs Nuclear Plant, Units 1 and 2), CLI76-27, 4 NRC 610, 61314
976).

Ié.; sae Flovids Power & Light Co. (St Lucie Nuclear Power Plar, Units | and 2), CLI-#9-21, 30 NRC 325,
129 (1989); Mevopolivnn Edieon Co. (Theee Mile leland Nuclear Sttion, Unit 13, CLI-83-25, 18 NKC 327, 332

&M%MAuwCo (Turkey Point Nuclesr Generating Plant, Units 3 and 4}, ALAB-952, 33 NRC 521,
mum);mm 18 NRC ot 332

T Drkey Poimt, 33 NRC at 53031 See aiso Hunt v. Warkingion Apple Advertusing Comm'a, 4.. US 333,
34243 (1977
B g seociation of Daia Processing Serv. Orge. v. Comp, 397 US. 150, 151 (1970)
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in these enumersed matters, withoutl a great aeal 1 1 ocliully insulhc
(0 establish that she has suffered some actual or th ned mjury from U
chailenged license amendment. Generalized interests of the Kind asser %l by the
petitioner do not comprise an injury that is distinct and palpable or particular and
concrete. Rather, the petitioner’'s assertcd interests are abstract and « mjectural
grievances that fall far short of the kind of real or threatered harm essential
establish an injury in fact.® As the Supreme Coun
in a problem,’ no matier how longstanding Uk
qualified the or Wzation is in evaluating th
fer the organization ‘adver

of the [Administrative Procedure Act
petitioner are inadequate 0 demonsirale her i
the meaning of the Commission’s regulations

As previously indicated, w satisty the jury in ! : , the alleged
harm 10 the petitioner also must have been cause the challenged licensing
action. Yetl, the amendment al 1ssue only removes the reacior vessel material
surveillance withdrawal schedule from U rry techaical specifications and
places il in the upiated safety analys . Ms. Hiau concedes that the

1

license amendment 1s purely an admimistrative matier that involves no signiicant

hazards considerations. As soiely an administralive change, the mstant heensing

action has no effect on any of the peutioner’'s asseried nere precerving
her life, health, livelihood, property, or the environment. Hence, the essential
causal nexus between the petitioner's alleged harm and the challenged licenst
amendment 1S MISSINg

Nor is the petitioner’s position enhanced by her claim that sh~ lives within
fificen miles of the Perry facility and that her interests, therelore, may e
impacted by mawcrs affecting the operation of the plant. Such a speculative

claiis is far 100 tenuous a causal link between the petitioner's alleged njury and

the licensing action at issue o meet the injury in fact est. The Commission has
emphasized that, in proceedings other than those for construcuon permits and
operating licenses, injary to individuals living in reasonable proximity 10 a plant
musi be based upon = showing of “a clear potentiar 10r OHSIE CONSCQUENCE
resulting trom the challenged action.® Not only has the petilloner not made any
such showing here, but her gratuitous admission in the inlervention peunion t
license amendment & purely an admimstrative matier with no sigmhics

hazards consideratons precludes




2. Ms. Hiatt’s second claim of injury is as unavailing as her fust. She
asserts that she has an interest in preservin, her “legal nght” 1o meaningful
participation in matiers affecting the operation of the Perry facility. This claim
of injury, however, also fails to meet the injury in fact test.

Setting aside for the mament the petitioner's declarauon that she has 4 legal
right 1o participate in M 2C licensing proceedings, we nole iritially that the
injury claimed by Ms. Hiau is a futwe one. She does not allege any actual
present harm from the license amendment. Indeed, she concedes it is merely
an administrative matter with no safety implications. Insicad, the petitioner
complains that if future changes in the withdrawal schedule occur, there will be
no future license amendment proceedings so she will lose her nght o participate
meaningfully in matters ¢ “fecting the operaticn of the Perry plant.

Although a future injury can meet the injury n fact test, it must be one
that is realistically threatened and immediate ©* Here, however, the peuuoner’s
alleged future injury is speculative.* Before the petitioner’s alleged harm can
occur, a number of uncertain and unlikely events must take place including,
most obviously, a change in the withdrawal schedule. Bul Ms. Hiatt hes not
asserted tha' future changes in the withdrawal schedule will he made or even
that such changes are likely *

Equally damaging to her argument, however, is the fact that the speculative
harm asserted by the petitioner is footed on an erroneous premise. Without
citing any direct authority. Ms. Hiatt declares that pursuant 10 section 189(a) of
the Atomic Energy Act she has a “legal right” W participate in NRC license
amendment proceedings. From this thesis, she argues that the challenged
license amendment violates that right with respect o future changes in the
specimen withdrawal schedule — changes she characierizes as de facto license
amendments made withuut notice and an opportunity for a hearing. Contrary
tc the petitioner's apparcnt belief, section 189(a) does not give the petitioner
an absolute, automatic right to intervene in NRC licensing proceedings. That
provision bestows no legal or vested right on her 0 participale in ageicy
licensing actions. As the United States Court of Appeals for the Disirict
of Columbia Circuit recently stated, “we have long recognized that Section

43 Soe mupra notes 3436 and accompanying el

4 See Juidice v. Veil, 430 US. 327, 33233 & 09 (1977) (plaintiff previously imprsoned and fined for conterpt
hmwmwmmuﬁumﬁuumﬁmdmd
sale slatmory contempt provedures becsase prowpuct of future contempt was speculative conjecture even though
judgment remained unsatisfied). See alro Lov Angeles v. Lyons, 461 U.S. a1 105, O0'Shea v. Litileton, 414 US
488, 496-97 (1974); United Transp. Union v. 1CC, 891 F2d 908, 91214 (D.C. Crr. 1989), cert demed, 110 §
3271 (1990).

“M.updmwhﬂdmmyhmdmm cdminating in “offsite conse
gunces™ that mast be linked to those future changes before she reasonably can claim 1o be threatened by the
opention of the Perry facility See supra p 122
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be used as the bootstri) 0 establish 1t
Finally, the purported harm claimed by the petiliooer fails 10 pass 1he injury i
fact test for another reason: it has no causal bink 10 any substanti gulatory
impact. For example, the petitioner does not allege that the
withdrawal schedule from the Perry technical speciiica
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10 request a heanng on futlu

otherwise, she alleges a right 10 participale in a heense amendment heanng
as an end in itself © But standing cannot be properly predicaied upon the denial
of a purported procedural right that is uncoupled from any injury caused by the
substance of the challenged license amendment. As in
Circuit has stated, “before we find standing in proced

ensure that there i some connection betw the alleged procedural mjury

a substantive injury that would otherwise conier standing. Without suct
nexus, the procedural injury doctrine could swallow [he mnjury in [act
requirements.”*
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gal Foundation (Capital) sought declaratory and injunctive reliel against the
Commodity Credit Corporation (CCC) for offering to assume certain Polish
government debls owed o American creditors and guaranieed by the agency,
without first complying with the requirement of the COC's regulation that the
creditors declare the Polish debts in default. Capital, an orga vization involved
in moniloriry agencies engaged in economic regulation, claimed that the COC's
violation of the default provisions in its regulations was a de facto rule amend-
ment undenaken without compliance with the notice and comment rulemaking
procedures of the Administrative Procedure Act. Capital allogeA it was harmed
by the COC’s action because it had been deprived of its procedural right
comment on the rule chnge. It also conceded that it suffered no other injury
siemming from the CCC’s action. The court held that Capital lacked standing
because it was not injured by the CCC's action ¥

Capital's injury claim directly paraliels Ms. Hiau's claim that the challenged
licease amendment harms wer procedural right 1o notice and an opportunity
to request a hearing on future changes 1 the withdrawal schedule.” And like
Capital, Ms. Hiatt effectively concedes she has no other tnjury by admitting
the challenged amendment is purely an administrative matier with no significant
hazards considerations. Given these circumstances, the same result must obtain
here for Ms. Hiatt and OCRE which stands her stead.

C. Although the petitioners do not rely upon or cven mention it in their
flings, we think it incumbent upon us 10 account for our divergence from
another Licensing Board's decision in an earlier Perry license amendment
proceeding that the applicants and th* swff brought to our attention.® There,
in circumstances indistinguishable from those before us, the Board found that
OCRE had standing. We decline 10 follow that ruling.

In the earlier proceeding, OCRE, as the representative of its memoer Ms.
Hiatt, challenged a license amendment tiat removed the cycle-specific core op-
erating limits and other cyvle-specific fuel information from the Perry tuchnical
specifications and replaced ther with an agency-approved calculation method-
ology and acceptance criteria. As in this case, OCRE conceded that the amend-
ment involved purely an administrative matter that involved no significant haz-

0911 F20 t 25557, 290-60. Ses alse United Trancy Union v. 1CC, 891 F.2d at 918-19, Telecommnications
Research and Action Center v. FCC, 917 F2d 585, 558 (D.C. Cix. 1990); Wildersess Society v. Griles, 824 F 2d
4, 19 .C. Cir 1987).

ﬁmmmumc“uwrm-mwmcwmmmy
w0 procedural rights conferred upon everyone by tne Admuistrative Procedure Act. o contrast, the argues that
her injury is 1 the nubmantive nght to & hearing on license amendmenss given by the Alomic Energy Act w the
special ciass of sitgens living \n close proximity o @ suciear plant. The petitioner's argument is mentioss. As
previcusly indicated, section |89(s) of the Awmic Energy Act does nex confer upon anyone an sutomatic nght
of intervention io NRC licenting procecdings. See sipra pp. 123-24. Fusther, mere residence in the vicinity of »
uclear plant i msufficient by iself W confer standing on & pemon secking W iniervene in an operat °§ licese
amendment proceeding. See acwa p 122

£18i9015, 31 NRC 501, S0G, reh'y denied, LEP-90.25, 32 NRC 21, 24 (1990).
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ards considerations. And, as here, OCRE claimed that it was harmed because the
challenged license amendment would permit future core operating linit changes
without notice and an opportunity o request & hearing. Similarly, OCRE as-
seried that it wished 10 raise . single legal issue of whether the challenged
amendiment violated section 189(a) of the Aomic Encrgy Act by depriving the
public of the right w notice and an opportunity 10 request @ heaning on future
core operating limit changes

In holding that OCRE had standing, it appears the Board determined that,
because the Commission's regulations allow the filing of a contention raising
only & legal issue, and OCRE raised such an issue, OCRE had standing w
intervene.™ Further, in its ruling denying motions for reconsideration, the Board
appears 10 have conclude¢ that OCRE's injury claim was sufficiesd because
the challenged amendment deprived OCRE of its “legal right” 10 notice and
an opportunity to request a hearing on future cycle-specific parameter limits,
Additionally, the Boasd apparently found persuasive OCRE's argument that if
the amendment were granted OCRE would have no effective opportunity o
confront future cycle-specific operating limit changes.®

In our view, the regulatory requirement that a petitioner muct establish
sianding 10 intervene is independent of, and unrelated 1o, the type of issue,
ie., legal or factual, a petitioner seeks 10 raise. The requirement of 10 CFR.
§2.714(bX1) that a petitioner must proffer at least one admissible legal or
factual contention in order o obtain a hee g has nothing o do with the
scparate requirement that the petitioner esta < {43 standing. Moreover, for the
reasons alrcady detailed hercin, we conclina sal section 189%(a) of the Alomic
Energy Act grants no automatic hearing rights and that the lack of other avenues
for challenging the changes permitied by the amendment is wrrelevant 10 the
determination of the petitioner's standing * Accordiugly, we do not concur with
the reasoning or the ruling of the previous Perry Board.

Order

For the foregoing reasons, we find that both petitione: Hiatl and petdioner
OCRE lack sufficient interest within the meaning of 10 CFR. §2.714(ax1)
to intervene in this operating licersse amenament proceeding. Accordingly, the
intervention petition of Ms. Hiatt and OCRE s denmied.

B31 NRC &t 503-05,

4« 306

5592 NRC u 24

% See supra pp. 122, 123:24, 124 047
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Pursuant 10 10 CFR. §2.714a, e petitioners, within 10 days of service
of this Memomandum and Order, may appeal this Order © the Commission by
filing 2 notice of nppeai and accompanying briel.

It is so ORDERED.

Bethesda, Maryland
March 18, 1992
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THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE



Cite as 36 NRC 128 (1292) LBP-§2-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Admin s'rative Judges:

Ivan W. Simith, Chairman
ur. Richard I, Cole
Ur, Jerry R. Kiine

In the Mattar of Docket No. 030-20541-OM
(ASLEP No. 92658-04-OM)

{Byproduct Materia! License

No 52-21350-01)

(EA 81-171)

JOSE A. RUIZ CAF. o March 24, 1992

MEMORANDUM AND ORDER
(Approving Settlement Agreement
and Terminzting Proceeding)

Om February 21, 1992, tue parties o this enforcement proceeding, the NRC
Staftf and Mr. Jose A, Ruix Carlo, filed with the Atomic Safety and Licensing
Board (1) a Seulement Agreement that has been accepled and signed by both
parties 2nd the Licensee, and (2) a joint motiou requesting e Board's approval
of the Agreement and eriry of an order lerminating this proceeding, logether
with a proposed Order.’ The Board has reviewed the Settlemcat Agreement under
10 CFR. §2.203 1o determine whether approval of the Settlement Agreement
and consequent termination of this proceeding i in the public interest. We have
requested and received additional explanation. Based upon its review, the Board

! Licensee, Alonse and Carus Iron Woeks, Tnc., while it did not request « hoaring, is  © & signatoey (© the
Agreamens for reasons set out therwn.

128



is satisfied that approval of the Seulement Agreament and termination of this
proceeding ba. . * thereon is in the public interest.

Accordingly, the Poard approves the Settieent Agreement attached hereio
ard, pursuwent o sections €1 and 16! of the Aloaic Enerpy Act of 1954, &
smended (42 US.C. §§ 2711 aad 2201), incorpozates the Se2”'«ment Agreement
by reference into this Order. Purseant 10 10 CF P, § 2203, the Board hereby
taminates this proceeding oe the basis of the Fulemen! Agreement

THE ATOM!IC SAFETY AND
LICENSING BOARD

Richard F. Cole
ADMINISTRATIVE JUDGE

Jerry R. Kling
ADMINISTRATIVE JUNDGE

Ivan W. Smith, Chairnan
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 24, 1992
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UNITEL

NUCLEAR REG

KTOMIC SAFETY AND LICENSING BOARL

Belore Adniinistrative Judges

var: W, Smith, C!
Pater S. Lam, Ph.D

Harry Rein, M.D

Docket No, 55-8615-8(
ASLBP No. 81-646-02-SC
(Senior Reactor Operator
SOP-10561
(EA 81054

In the Matter of

License No

DAVID M. MANNING
{Senior Reector Operator)

MEMORANDUM AND ORDER

(Terminating Proceedivg

We have before us the 'RC Swaif’'s motion
The beckground of this and th
and Order (Tern

A. FitzPairick

th
u

this proceeding

1o S<t ot 20 our Memorandun
New York Fower Authoritv (Jame
G2-1. "S NRC 11 (19972

Manning !}

Ne

L sum, David M

his emnpleyment with the

plant. This proceeding




on an enforcement action by the NRC Staff suspending his license. Since then
Mr. Manning's employment with NYPA has been terminsted.!

The Staff's motion is grounded upon 10 CF.R. §5555(a) which provides
that each senior operator license expires “upon termination of employment with
the facility licensee . . . " Thus, in the Staff’s viow, this proceeding is moot
and should therefore be terminated. Mr. Manning did not answer Saff’s motion.

ORDER

Swafl"s motion is granted. This proceeding is moot and is therefore termi-
nated.

THE ATOMIC SAFETY AND
LICENSING BOARD

Perer S, Lam, Ph.D.
ADMINISTRATIVE JUDGE

Harry Rein, M D,
ADMINISTRATIVE JUDGE

Ivan W. Smith, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 31, 1992

1 See Hoand Notifications 92-01 and 92-02. Beand Notification 92-02 enclosed » leter dawed §i wary 24, 1992,
from NYPA 1o NRC Region | advising that Mr. Manning is 50 longer employed hy NYPA and requetting that his
license be termunated in accordance with 10 CFR §55.55. Since NYPA is mquired to report this information
under 10 C.FR. § 50 24(b), the Board takes officaal notice of its sccuracy
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Cite as 35 NRC 133 (1992) DD-82-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

i the Matter of Docket Nos. 50-528
50-529
50-530
ARIZONA PUBLIC SERVICE
COMPANY, ef al
(Palo Verde “luclear Generating
Station, Units 1, 2, and 3) March 16, 1992

The Director of the Oifice of Nuciear Reactor Regulation denies a petition
filed by Messrs. David K. Colapinto and Stephen M. Kohn, requesting action
with regard 10 the Palo Verde Nuclear Generating Station Units 1, 2, and 3.
Specifically, the Petition alleged that: & hydrogen leak in the main generator
of Unit 2 could pose a fire hazacd; fire pumps at the plant have malfunctioned
and cannot pump water in the event of a fire; the cooling wwers are crumbling
and are unsafe; the plant kas been operating outside of safety regulations
under “justifications for continued operation”; the Licensre has not identified
the electrical circuit breakers for fire protection such that, in the event of a
fire, it would not know what equipment could be damaged; it is rumored that
Unit 2 has a primary-to-secondary leak of 2 gallons per minute; the Licensee
has willfully operated Palo Verde Nuclear Generating Station in violation of
unspecified licensing requirements and willfully failed to report unspecified
safety violations to the NRC through Licensee event reports; the Licensee has
never moved the portable hydrogen recombiner from one unit W another, has
no procedure to do so, and has no backup recombiner; the Licensce failed
o cotrectly implement a design change for the reactor contro! element drive
mechanisms on Unit 3; the Licensee has engaged it widespread harassment and
retaliation against employees who raise safety concerns. The Petitic s request
emergency action o shut down Palo Verde Units 1, 2, and 3, and that the NRC
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appoint a special investigative tean: 10 monitor and inspect conditions at the
plant.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

1. INTRODUCTION

On June 6, 1991, Messrs. David K. Colapinto and Stephen M. Koh sent &
letter addressed to the Chairman of the U.S. Nuclear Regulatory Commission
(NRC) which presented ten allegations regarding vanors facets of plant opera-
tion at the Palo Verde Nuclear Generating Station, and requesied that the three
units be iamediately shut down until matiers raised in the letter are resolved.
The letter also stated that a special investigative team should be appointed to
monitor and inspect conditions at the plant. The letter is being treated as a
request for action (petition) under the NRC's regulations contained in section
2.206 of Title 10 of the Code of Federal Regulations (10 C.FR. §2.206). By
letter dated August 15, 1991, Petitioners’ request for emergency action 1o shut
down Palo Verde Units 1, 2, and 3 was denied, and receipt of the petition was
acknowledyed.

II. DISCUSSION

In the June 6, 1991 letter, the Petitioners presenied 10 concerns as bases
for Petitioners’ request. Petitioners’ concerns are summarized as follows: a
hydrogen leak in the ma‘n generator of Unit 1 could pose a fire hazard. Fire
pumps at the plant have alfunctioned and cannot pump waler in the evenl
of a fire. The cooling towers are crimbling and are unsafe. The plants have
been operating outside of safety regulations under “justifications for continued
operation.” The Arizona Public Service Company (4 'S, the Licensee) has not
identified the electrical circuit breakers for fire protecion such that, in the event
of a fire, it would not know what equipment could be damaged. It is rumored
that Unit 2 has a primary-to-secondary ieak of 2 galions per minute. The
Licensee has willfully operated Palo Verde in violation of unspecified licensing
requirem ot ané willfully failed 1o report unspecified safety violations o the
NRC th” ough licensee event reports, as required. The Licensee has never moved
the v ctable hydrogen recombiner from one umt to another, has no procedure
i~ do so, and has no backup recombiner. The Licensee failed to correctly
implement a design change for the reactor control element drive mechanisms
ou Jnit 3. The Licensee has ergaged in widespread harassment and setaliation
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against employees who raise safety concerns.' Additional details regarding the
condition of the cooling towers were provided in & supplemental letier of January
A, 1992,

1 will address each of (hese items below.

A. Unit 1| Hydrogen Leak
Petitioners allege the following:

A bydrogen leak in Pulo Verde Urat | has been ongoing since late 1990 or early 1991
This has created an extremely dangcrous and volatile condition which could 1 nite in a
catastrophic fire, It is believed that APS has known of th's condiion for at least six months
but has not fixed the problem. Moreover, APS had ap epporunity 1o resolve the probie o
during & planved outage earlier this year but failed 1 do so

The NRC has no specific regulations regarding hydrogen leakage from the
generaior portion of the turbine generator. However, good fire protection
practices would require that such fire and explosion hazards be mi~‘mized.
Hydrogen leakage from generators is normal, and hydrogen does leak from the
Unit 1 generaior. The rate of hydrogen leakage has been as high as 4600 cubic
feet per day (cfd). Contrary 1o the allegation, the Licensee performed exiensive
work during the U1 1 outage in February 1991 1o reduc. .1 hydrogen leakage
o approximaiely one-third (1300 cfd) of its former value. The leakage rawe
had increased 10 about 2000 cfd just prior 0 the unit shutdown for refueling
in February . 92. During this refueling, a modification is being made 10 the
unit generator which is expecied 1o reduce hydrogen leakage. The generator
area is well ventilated and has nouces posted regarding the possible presence
of hydrogen and a prohibition of smoking in the area. S,ecific portions of the
generator hydrogen seal oil system are vented outside of the turbine buildin
in an isolated are2 to minimize the fire hazard. Additonally, the Licensc
has procedures for monitoring the hydrogen concentration levels during plar
operation. The levels of hydrogen detectad (o daie are indicative of no significant
risk of fire.

A lack of hydrogen purity in the generator is an explosion hazard. Procedures
at Palo Verde require that the hydrogen concentrauon in the main generator be
maintained between 9% and 100% 1o ensure adequate cooling of the generator
and o avoid a flammable mixture of hydrogen and cxygen. The concentration

 The NRC's Office of Investigations is invasugating the matier of &1« jod intimudation, karrment, sod retaliation

qb,-ﬂou-dqmuhlov*hmmhamdmynl”ﬂ.ﬂdn‘u
10 CPR §2.206 by Mr. Colaptnto on nehalf of Ms. Linds Mitcheli. As sased in the Director’s Decision issued
oa October 31, 1990 (DD-60.7, 32 NRC 273), this matter will be the subject of & seperate Director’s Deaision.
Therefore, this Decision will not adéress that allegation.

135



is normally 97%, which is above the specified minimum 90% and well above a
flammable limit of 75%. APS has not had a problem maintaining the generator
hydrogen purity for Palo Verde.

Consequently, based on all of the above, there is no basis 10 conclude that
the hydrogen leak in the Unit | generator is cither a fire hazard or a substantial

safety concern.

B. Fire Pump Relability
Petitioners allege the following:

It has been recently discovered that 12 plant’s fire pumps malfunction due W a lack of
adequate maintenance. Although this equipment was upgraded 1o quality sugmented system
in 1990 APS has failed 0 perform sdequate QA and routine maintenance. Thus, in the event
of a fire st the plart there exifls an enscceptabile risk that the fire pumps would be unable
10 pump water 10 eatinguish a fire.

Palo Verde has three permanently instalied 50% capacity fire pumps, one
powere” by a motor and two povered by diesels. The site’s fire pumper
truck is also a backup pump that the Licensce can connect 1o the fire main
system 1o compensate for the extended loss of a single pump. The three-
pump concept allows for one pump to fail becaw . two of the pumps will
provide 100% capability. The NRC reviewed pump test daia and found that
the maintenc ice history for these pumps has varied annvally. Since 1987, the
Licensee has initiated four to twelve indivie aal pump ontages each year for
corrective maintenance. The total num! °r of hours for corrective maintenance
outages for all three pumps has varied from 624 1o 2706 hours each year since
1987.

The Licensee also periodically tests the pumps in accordance with its NRC-
approved fire protection program % hich requires monthiy testing  he pumps.
The Palo Verde fire insurer, American Nuclear Insurers, requires  ekly pump
tests. During both the weekly and monthly tests, individual pumps have failed
to produce the required flow six times since 1988. This number of failures
is a very small percentage of the ‘otal number of test starts over the period.
The maintenance history of the pumps indicaies that the Licensee could give
a higher priority to completing required maintenance. However, in its review,
the NRC did not identify any occasions when the Licensee failed 10 meet the
NRC's requirement of 100% available capacity for the fire pumps. Therefore,
the Putitioners have raised no substantial safety concern regarding the reliability
of the plant’s fire pumps.
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C. Cooling Towers
Petitioners aliege the following:

The cooling wwers for ali three Palo Verde units are crumbling and are unsafe. Io fact,
portion of ane of the cooling t~wers for Unit | recently collapsed. APS has nov proposed
a solution 1o this problem, and it is believed that APS plans 10 continue 10 operate Unit |
a full power even though & portion of its cooling wower is incapecitated. It is also believed
that APS has known for an extended penod of time shout the « aknesses in the concrete
material used o consiruct the cooling wowers bat has failed 1o correct these deficiencies

The cooling towers at Palo Verde are nor safety-reluied structures. If the
cooling tower were incapacitated, this could result in Unit | operating less
efficiently than possible, which would be an economic penalty 10 APS but
not a safety problem. However, falling debris is a hazard i personnel. Two
sections of louvers, which direct air and deflect cooling water back into the tower,
deteriorated and fell from 2 Unit 1 cooling tower. The Licensee addressed this
problem by restricting access to the area surrounding the cooling .owers with
rope barriers for personnel safety.

The Licensee also found indications of concrete spalling caused by the
corrosior of the reinforced steel within the precast concrete. APS 15 conducting
an engineering evaluation o determine corrective measures for the 2ooling iower
deterioration. A schedule will follow when the corrective measures have been
determined.

In summary, the cooling towers have no safety function and consequently
there is no substantial nuclear safety ¢ acern with their condition.

D. Justifications for Continued Operation
Petitioners allege the following:

In numerous areas the NRC has permitted APS to operate Palo Verde outside safety
regulations by accepting letters of Justification for Continued Operation ("JCO™). This i
an unacceptable and highly dangerous peactice.  First, APS has not fully commitied io
pennanent solutions for these JOO's. For example, APS has not proposed & permanent
solution for the JOO governing problems with its Reactor Coolant Seals. Second, APS
has been permitied to violate Technical Specifications and other licensing conditions for
unreasonable snd extensive periods of time and JCO's are nov resolved in @ timely fashion.
Third, neither APS nor the NRC has conducted safety evaluations of these JCO's. Fourth,
thers are no procedures governing the writing and contral of JOO's. Fifth, given the sheer
volume of JOO's in effect it is believad that the operston are not fully cognizant of operating
conditions.

Petitioners allege that the APS’s usz of JCOs has created an unacceptabie
and dangerous practice. Appendix B o 10 CFR. Pan 50 requires APS 10
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establish measwes 10 ensure that conditions adverse 10 quality, such as faltures,
malfuncuons, deficiencies, deviauons, defective malerial and equipment, and
nonconformances are prompt'y dentfied and correcied. However, resolution
of some of these issues may take @ considorable amount of time W develop
design changes and procedurcs and install hardware. APS prepares Justifications
for Continued Operation (JOOx) which document the manner in which il can
continue 10 safely operaie the plant until it vesolves such deficiencies. JOOs
are also prepared in suppon of Tempaorary Waivers of Compliance (discussed
in section 2, below),

1. Reactor Coolamt Pump Seals

Petitioners allege that APS has not proposed a permanent solulice for the
JOO goverming the reactor coolant pump sea's. Neither APS nor NRC is aware
of any JCO or reactor coolant pump seals. The JOO 1o which the Petitioners
refer appears 10 a¢ the JCO submitted 10 the NRC for the intertace betweer, the
nuclear cooling water system and the high-pressure seal cooler for the reacton
coolant pump (RCP). The ruptun: of the high-pressure seal cooler for the RCP
was a postu'atad accident that was not considered for Palo Verde. However, the
Licensoe mudyzed this scenario in response 10 the NRC's Information Notice
89-54, “Potential Overpressurization of the Component Cooling Water System,”
of June 23, 1989, APS has presented analyses demonstraling that the doses
from such an accident are well within the 10 CFR. Part 109 guidelines bul are
subject 10 certain aperating constraints. The NRC technical staff has reviewed
this matter and has documented its approval in safety evaluations of March
12, May 20, and October 9, 1991, APS har commitied o correct the design
deficiency on Unit 1 during its refueling outage beginning February 1992, APS
will modify Units 2 and 3 during their nexi refueling outages.

2. VieleYon of Technival Specifications

Petitioners allege that APS has been permitied 10 e - ical specifi-
cations and other license conditions for unrcasonah!, .id e o 7e periods of
tire.. The allegation appears 1o refer 10 NRC iss o of ‘eapormy Waivers
of Complianc. (TWOC). A TWOC is issued upon ruge st & .1 justification by
2 utility 0 the NiC and allows the utility to deviawe fro:* its technical specifi-
cations or other license conditions for a short time if the ueviztion will result in
no significant hazards or irreversible environmenta! consequiices. The TWOC
requires a writien reguest from & utility which includes the following:
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& discussion of the requirements for which a waiver is requested,
a discussion of the circumstances suntoutding the stuation, including
the need for prompt action and & description of the reasons that the
situation could not have been avoided,
2 discussion of any compensalory sctions,
an evaluation of the safety significance and conseguences of the
proposed request
e. & discussion that justifies the duration of the request,
f.  the basis for the licensee's conclusion that the reguest docs not lvolve
# significant hazards consideration; und
£ the basis for the licensee s conclusion that the request does not involve
irreversible environmental CoONseGuUEnoes.

Such reguests are reviewod by the NRC and approved in wridng. The NRC
will not act on a utility's request until the Licensee has confirmed that the action
has boen reviewed and approved by the Plant Operations Review Commifine
(PORC) or its equivalent and the NRC is clewly sausfied that issuance o, &
TWOC is consistent with protecting the p.olic heasth and safety.

The NRC issues & TWOC w0 allow a utility & shont roriod of time beyond that
allowed by tecanical specificaions 10 fix ecpment without requiring a plant
shutdown or preventing startup. In many cases, shutting down the plant would
involve more risk than allowing a short period of time W fix equipment.

oe

pe

3. Safety Evaluation of JCOs, Timeliness of Resolution, and Procedures
Jor Writing and Control of JCOs

Petitioners alloge that neither APS nor the NRC conducts safety evaluations
of JOOs, APS does not resolve JCOs in a timely fashion, and APS has no
procedures governing the writing and control of JCOs. APS has a procedure that
establishes the process for preparing, reviewing, and approving JCOs. Licensing
Department personnel prepare JCOs for Palo Verde. The JCOs are reviewed
by the affected plant managers, managers of depariments providing technical
support, and the Nuclear Safety Group, and are approved by the Plant Review
Board. The JOOs are made available 10 the NRC upon request. NRC can and
has reviewed the Licensee's JCOs. In some cases, this review aas resulied in
changes in some of the JCOs.

Petitioners allege that operators are not fully cognizant of operating conditions
Yecause the JCOs do not require them (o be. When 8 JCO requires compensatory

wasures, APS provides instructions (o address the specific condition by revising
Wmovmpummﬂuwfww“.mmm
and surveillance testing. Operations personnel are also briefed .. out the
deficient condition. AP~ has instructions for initiating and processing JCOs,
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G, Willful Violations of Safety Requirements and Willful Faiture to
Report Safety Violations to the NRC

Petitioners allege the following

APS has covered up and knowingly failed to repwm safety vioiations w the NRC via Licensee
Fvers Repons (“LER(”, APS bas knowingly and willfully aperated Palo Verde while not
m compliance with s licensing regquirements.

Petitioners must “set forth the ,acts that constitute the basis™ for their request
according 10 10 CFR. § 2.206(a). However, the Petitioners have made a general
allegation and provided no facts 0 supp- it it Moreover, NRC maintains
resident inspectors at Palo Verde, who monitor the Licensee's operauions 1o
ensure that the facility operates in conformance with its wechn.cal specifications
and licensing requirements. The NRC knows uf no instance in which APS
has covered up safety violations or willfully violated the Palo Verde licensing
requircments,

Accordingly, the NRC has no basis to conclude that Petitioners have raised
@ substantial safety concern,

H. Portable Hydrogen Recombiner
Petitioners allege the following:

Although APS commited 10 be able 0 move is hydrogen recombiner from onu unit 1o
another in & 72 hour neriod, it has never deme so and has no procedure 1 move it Moreaver,
APS does not have & back up hydrogen recombiner (although it commitied 10 have one).

For & multi-unit sie, the NRC requires only one set o recombiners. Palo
Verde has a redundant set consisting of two recombiners instslled in Unit 1. The
NRC has no requirement to move the recombiners periodically and allows the
recombiners 1o reside at one unit, However, the NRC reviewed and approved a
plant-specific analysis in which the Licensee commiued to be able 10 niove the
recombiners 1 one of the othe, units within 72 hours if accident conditions
require it. The Licensee also has procedures by which to disconnect and
reconnect the recombiners. The Licensee has demonstrated through a mockup
of the recombiners that the recombiners for Unit 1 could by moved w Units 2
and 3 within 72 hours. The Licensee found that a lighting panel interfered with
its ability 0 move the recombiner from Unit 1. The Licensec has since removed
the intcifering lighting panel. Pale Verde meets its licensing requirements for
recombiners.

The NRC finds no reason to conclude that there is a substantial safety concern
related o the hydrogen recombiners.
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L. tmplementation of Control Element Assembly Design Change
Petitioners allkege the following:

APS failed w properly unplement s Design Change Package ("DXF  1or Conral Hlemen
Drive Medt misens (“CEDM't™) in Uit 3 (RCTS #030846) This DCP was designed
incorrectly resulting in pulling the wrong group of rods duning testing. Howes w, rather than
reslve this problem APS removed the DCP in order 1o restant Unit 3 without eammitting 1o
pormancid resolution. It s alleged that the CEDM problem is 2 genenc ane w1 Palo Verde

During the Unit 3 refucling outage in March and April 1991, the Licensee

- performed substantial work on the control system for the control element drive

mechanisms. This work included reversing the polarity of the current (o the
lower gripper coil on oll control clement assemblics (CEAs). The Licensee
also removed and realigned all CEA timing cards, overhauled power supplics,
modified the ground fault detector, calibrated the undervoliage relays, and tested
individual CEA circuit breakers with some replacoments. In performing this
work, APS caused 8 large number of expecied problems with rod control during
initial CEA testing and obtained preliminary timing settings that could be refined
only during testing. A few uming cards had not bee. properly sealed and some
failed and had 10 be replaced. The Licensee anticipated and comecied these
problems before startup. During the tests, some CEAs did not move when
called upon 0 move and some slipped when called upon 10 move, as alleged.
The Licensee corrected cach of these anomalies.

During and after startup, ali CEAs moved as cailed upon by the control
swikhes. A position . Jication anomaly occurred afier startup during low-
power physics testing. The Licensee performed troubleshooting and found that
the problem resulied from the recent work that it had performed o reverse
the polarity of the CEA lower gripper coil. The Licessee restored the CEA coil
wiring to the configuration used successfully during the las: operating cycle. The
vandor, Combustion Engineering, Incorporated, concurred with this decision.
Afler restoring the coil polarity 10 the previcus stale, Jhe Liconsee tested all
CEAs again and found that CEA control and position indication were normal,

Accordingly, the NRC finds no basis in fact 1o conclude that there is &
substa tial safety concern regarding the rontrol element drive mechanisms.

. CONCLUSION

Petitioners requested an immediate shutdown of the Palo Verde Generating
Staion and appoiniment of an investigative team o inspect and monitor oper-
ations at Palo Verde. Tho institution of proceedings in response 10 a requesl
for action under 10 C.FR. §2.206 is approprisic only when substantial health
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and safety issues have been raised. See Consolidated Edison Co. of New York
(Indian Point, Units 1, 2, and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Wash-
ington Public Power Supply Sysiem (WPPSS Nucicar Project No. 2), DD-84.7,
19 NRC 899, 923 (1984). 1 have applied this standard 0 determine il any action
is warranied in response (o safety allegations in the roquest. The NRC Staff and
mmmumvwmwmmymmm'dw
gations. All svailabie information is sufficient o conclude thal no substantial
safety issue has beon raised regarding safe operation of Palo Verde, Therelore, |
conclude that, for the reasous discussed above, no basis exists for wking the ac-
tions requested by the Petitioncrs. Petitioners’ requests for immediate shutdown
of the Palo Verde Nuclear Generating Station and for an investgative team 10
inspect and monitor Palo Verde are denied.

.\mammwwunummmes«mo(wcmm
for the Commission 10 review in accordance with 10 CFR. §2.206(c). As
WW%MMD&M“HM&WQNMdM
Commission 25 days after issuance, unless the Commission, on its own mOLOR,
institutes a review of the decision within that tme.

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Diiwtor
Office of Nuclear Reactor
Regulation

Datad at Pockville, Maryland,
this 16th day of March 1992,
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