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On May 16,

Section .12(a) (as
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standard of

determining whether LILCO should

17 and to conduct any proceeding

accordance with the Commission's

did n¢ .ther. Instead, the

50.12(a) standard,

with a watered-down stardard, and

grant LILCO a Phase I and II license unless and until LILC
satisfied Section 50.12(a) requirements for an exemption. The
Board took this action sua sponte, without a pending motion for
reconsideration and without giving the parties an opportunity ¢t
address the issues on which it pivoted its decision. 1
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ine cara’s b(’p¥em.)\r 2 Jder maxKxes a m-,CKLf! JI The
substantive and procedural rulings which were forged by the
Commission through a t igh and tortured process. Indeed, the
Commission's May 16 Order followed U.S. District Court litigati
instituted by the County and State dagainst the NRC (necessitated
l/ The Board's September rder relied, inter alia, on the
Staff's alleged change of position at the August 1¢ ral
argument and on SECY-84-290 and SECY-84-290A None f these
matters was considered in the parties initial fil 5 1n
' response to the LILCO summary disposition motions that were
before the Board.
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by the earlier refusal of the Board and Commission to proceed

accordance with the NRC's rules), extensive briefing to the

Commission, oral argments before the Commission, and

deliberations o© . issi T W

1
order

diesel ' LILCC would

exemption from GDC 17 and

Licensing Board, however,

6 Order

The Board

sShoulc
and the

reguest the

5 Order.
sever
NRC's

the

N
4

n




the County and State moved Judges Miller,

disqualify themselves from part

June 55, 1984, those Judges

1984 (ALAB-777), the Appeal Board affirmec e
contend é the participation
l-settled
standards, and that th ommission sho 1l now act
the Board.gf
The following

County and New York

September
license.
recommend

the

- 1
power 1le

lCcense.

p:l:‘tl

tate's

ore the




getting. 1Its goal, therefore, 1s not to comply with the
mandatory two-staged licensing process which Congress and
have e;tabllshed, but to circumvent that
licensing stages which dilute t tral
1ssues. Condoning this kind of circumvention of the Regulations
would undermine the licensing process itself, and would invite
applicants to customize their license .S 1n any piecemeal
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moment, 1 W power license exemption
before
legitimate
attention of the
s September 5 Order is no more than a
1ssues of substance. It creates legal and policy obstacles
and, accordingly, should provide no basis for Commi:s
Therefore, the Commission should v: te the Board's

further rule that wi ( antert L )'s rec

DA T ~
Power License

a court law reviewing these order
conclude that LILCO was being discri
and t ted differently than other

4

m ’ situated, contrary tc

. ~~ - 1 o —~ } P
til of the laws and the

2 N B % )
he Fifth Amendment

Jraer, p.

Daseless statement

ndeed A

A 110 Ay




thing or another. It is no more than playing with a crystal ball
for the Board to engage in such wholesale speculation. The fact
is that the issue with which the Board is apparently so concerned
"might well" never even get to court. What is most important
here is not what "might well" be done by someone else some day,

but what is supposed to be done now by the Board and Commission

under the rule of law and the facts of record.

Second, the Board's invocation of the spectre of due process
and equal protection of the laws is unfounded and misplaced. No
party has alleged a constitutional violation. LILCO has not
claimed that the Commission is unreasonably discriminating
against it. The Board has simply jumped to an abstract
conclusion without reference to the particular facts of record,
without considering the context of this proceeding, and without
citing any legal authority to support its conclusory statement.

Finally, the issue here has nothing to do with the Board's
alleged concern for "similarly situated” utilities -- Grand Gulf,
Catawba, or any other.3/ The issue has only to do with the

Board's failure to apply the Commission's May 16 Order to

3/ 1In fact, these other utilities are not "similarly situated.”
If the Board had asked for the parties' views, the County and
State would have so informed the Board. First, Shoreham's
TDI diesels are straight, 8 cylinder diesels; those at
Catawba and Grand Gulf are V-8 or V-16's. Thus, the diesels
are different in important respects. Second, the crankshafts
at Shoreham are totally different from those at Catawba and
Grand Gulf. Third, at Shoreham the crankshatts have cracked,
the replacement crankshafts have reen found by the Staff not
to meet the DEMA standards set forth in Reg. Guide 1.9, and
the engine blocks have had extensive cracking. None of these
problems has occurred at Catawba or Grand Gulf.



Shoreham. That Order is the law of the case in this proceeding.

The Commission itself confirmed this by a vote which is recorded
in Mr. Chilk's July 27 Memorandum to the General Counsel and EDO.

Accordingly, the Board's statement quoted above provides no
basis for issuance of a Phase I and II license.

3. The Licensing Board's September 5 Order provides that
LILCO need not demonstrate the bases for a Section 50.12(a)
exemption prior to issuance of a Phase I and Phase II license.
The 3card's ruling violates the Commission's May 16 Order, as
explained at length in the Attachment hereto, because that Order
clearly requires an exemption before any license may be issued.
The Licensing Board recognized this earlier on July 24, when it
stated that it did "not have the power or jurisdiction to grant
LILCO's Motion for summary disposition of Phases I and II" unless
and until LILCO satisfied the requirements for an exemption.
(July 24 Order at 9-10).4/ The Board had no reason for changing
its mind on September 5.

Indeed, nothing material has changed since July 24. The

Commission met on July 25 to discuss the exemption process, but

the outcome of the meeting was that the May 16 Order would

4/ Suffolk County, the State of New York, and the Staff had all

~  urged the Licensing Board to apply the May 16 Order and to
hold that an exemption was required for Phases I and II. See
NRC Staff Response to LILCO Motions for Summary Disposition
of Phases I and II, June 13, 1984; Suffolk County and State
of ..2w York Memorandum in Opposition to LILCO's May 22, 1984
Motions for Summary Disposition on Phase I and Phase I[I of
LILCO's Proposed "Low Power Testings", June 13, 1984.



continue to apply to Shoreham.5/ For the Licensing Board to

change its July 24 decision in the face of no new material facts
underscores the capricious and unsupported nature of its action.

4. The Board stated that it "interprets the Commission's
Order of May 16, 1984 (CLI-84-8) as implicitly containing a rule
of reason in applying the requirements of GDC-17 to fuel loading
and low power testing." (Order, p. 10) The Board's
interpretation is unfounded and, in fact, is not an
interpretation but a revision of what the Commission actually
said. Indeed, the Commission's May 16 Order is straightforward
and unambiguous. It does not imply a rule of reason or anything
else. For the Board to tilt, as it did in undercutting the May
16 Order, unfortunately brings to mind the Board's earlier ruling
when it read GDC 17 out of the regulations by "harmonizing" the
GDC into Section 50.57(c). (See Board Order dated April 6, 1984,
p. 11.) Clearly, what was "harmonizing" then is "implication"
now. In both cases, the Board's action has emasculated the
Regulations.

5. The Board's Order ignores the pending low power security
proceeding, which was mandated by the Commission's July 18 Order

and confirmed by the Commission's August 20 Order. Even

assuming, arguendo, that a Phase I and II license could be

5/ The Staff's August 16 statements at the Board's oral argument

i and the Staff's August 17 response to LILCO's directed
certification request are referred to by the Board in its
September 5 Order. That Staff pleading and its oral argument
changed nothing in terms of the legal standard of the May 16
Order, which the Board was bound to apply. Moreover, the
Staff never changed its earlicr view that an exemption was
required for Phases I and II.
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controlling. That standard is set forth in Cinderella Career

FinishingﬁSchools, Inc. v. FIC, 425 P.24 583 (D.C. Cixr, 1970).

It requires disqualification of the Miller Board if "a
disinterested person may conclude that [the Board] has in some
measure adjudged the facts as well as the law of [the] case in
advance of hearing it." Id. at 591. Clearly, that is the
situation here, and two Commissioners -- surely disinterested
observers on this issue -- have called for replacement of the
Miller Board. See CLI-84-8 (additional views of Commissioners
Gilinsky and Asselstine). The full basis for disqualification of
the Miller Board is set forth in the June 21 joint motion of the
County and State. The County and State respectfully refer the
Commission to that motion, which is hereby incorporated by
reference.

Finally, in the May 16 Order, the Commission asked the
parties to include a discussion of the factors specified in 10
CFR §2.788(e). The County and State submit that these stay
factors have no applicability to the instant proceeding, because
this is a special exemption proceeding in which the Commission
created a review function for itself as a precondition to
permitting any ASLB license authorization to become effective.
Indeed, this proceeding represents the first instance where the
NRC is reviewing a proposed license for a plant which has no
safety grade emergency AC power system. Such a situation
requires full-scale and deliberate Commission review, not the

limited and procedurally oriented review of Section 2.788(e).

-10-



Nevertheless, turning to the Section 2.788(e) factors,
Suffolk County and the State of New York note the following:

I'. Whether the moving party has made a strong showing that

it is likely to prevail on the merits. The discussion

hereinabove and in the Attachment demonstrates that the Licensing
Board's September 5 Orcder was contrary to the Commission's May 16
Order, the Atomic Energy Act, and NRC Regulations. Accordingly,

a strong showing has been made that Suffolk County and the State

will prevail on the merits.

2. Whether the party would be irreparably injured if the

stay is not granted. Given that the unlawful No Power License

sought by LILCO would not materially contaminate the reactor, the
County and State do not contend that there would be irreparable
injury (in that sense) if a stay were not granted. However, the
County and State contend that the integrity of this licensing
proceeding would be irreparably injured because of the unlawful
fragmentation of the required two-stage licensing process into a
piecemeal and multi-phased proceeding which dilutes the central
issues in controversy.

3. Whether the granting of the stay would harm other

parties. The grant of a stay would not harm LILCO. The

Licensing Board at this time is considering the briefs which have
been submitted in the low power exemption proceeding. A decision
by the Licensing Board on the record already compiled, as well as
on the pending security matter, will follow in due course. Thus,

by granting a stay, the Commission would cover only the

]~
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The public interest also lies in having NRC decisions made
by adjudicators who are rot sitting in violation of well-settled
judic£;1 standards. The County and State submit that the Miller
Board should be disqualified. There is no justification for the

Commission to avert its eyes from this issue and permit the

decision of that Board to stand.

Finally, the public interest lies with those who represent
the public. Here, those are the County and State. LILCO's
interests are purely private and of no weight in assessing the
public interest.

For the foregoing reasons and those set forth in the
Attachment hereto, Suffolk County and New York State submit that
the Board's September 5 Order may not serve as the basis for a
Phase I and II license, and that the Commission should rule that

no such license shall be granted.

Respectfully submitted,

7

erbert H. Brown

Lawrence Coe Lanpher

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W.

Suite 800

Washington, D.C. 20036
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September 14, 1984

Attorneys for Suffolk County
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Fabian G. Palomlﬂo

Special Counsel tc the Governor
of New York State

Executive Chamber, Room 229
Capitol Building

Albany, New York 12229

Attorney for MARIO M. CUOMO,
Governor of the State of New York



