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Ivan Selin, Chairman
Kenneth C. Rogers
Jenes R, Curtiss
Forrest J. Remick

E. Gail de Plangue

Docket No. 50-322-0OLA-2
In the Matter of

(Shoreham Nuclear Power Plant,

)
)
Long Island Lighting Company )
)
)
Unit 1) )

)

PETITIONER'S CONSENTED MOTION TO DISMISS APPEAL

gcientists and Engineers for Secure Energy, Inc.
("SE,") ., petitioner-Appellant in the above-captioned matter,
hereby moves to dismiss its notice of appeal (filed December 3,
1991) in that matter with prejudice anc with e&ch party to bear
its own costs and attorney fees.

Counsel for the Nuclear Regulatory Commission Staff,
Long Island Lighting Company and Long Island Power Authority hav~
authorized undersigned counsel to represent that their clients
consent to this mot?

This mnt .n 1s being submitted pursuant to SE,'s
obligations pursuant to certain Agreements, copies of which are
attached. An original of each of these Agreements will be

furnished on request.
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WHEREFORE, SE, urges the Commission to dismiss Its
appeal in the above-captioned matte: with prejudice and with each
party to bear its own costs and attorney fees.

R spertfully submitted,

June 3, 1992

mes P. McCGranery .
w, Lchnes & Albe -65
Suite 500
1255 Twenty-Third Street, N.W,.
Washington, D.C. 20037

Counsel for Petitioner
Shorsham-Wading River Central
Schoeol District i Scientists an
Engineers for Secure Energy, Inc.
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SETTLEMENT AGREEMENT

WHEREAS, SHOREHAM=WADING RIVER CEXTRAL SCHOOL DISTRICT
("SWRCSD") , SCIENTISTS AND ENGINEERS FOR SECURE ENERGY ("SE:") and
THE LONG ISLAND POWER AUTHORITY ("LIPAY), being the "“parties,”
acknowledge that under the Lo g Island Power Autherity Act, Public
Authorities Law § 1020 gL REQ. (the "Act"), LIPA as owner of the
Shoreham Wuclear Power Station ("Shereham") is obligated to make
certain payments in lieu of taxes ("PILOT') with respect to
Shoreham to mun, .ipalities and school districts, including SWRCSD,
{n which Shoreham is located; and

WHEREAS, LIPA is in possession of a tax bill indicating
the amounts which wovld have been received by the taxing
jurisdictions from the Long Island Lighting Company ("LILCO") for
Shoreham (and certain property surrounding Shorehaz which LILCO
continues to own) if Shoreham had not peen acguired by LIPA, and
LIPA intends to utilize the amounts and the May 31, 1992 paymnt
date indicat:d in that bill as the basis for payment, without
prejudice to ecither party and subject to the conditions and
reservation of rights stated in paragraphs “3" and "4" below; and

WHEREAS, LIPA had been considering and had under
adviserent whether to withhold the May 31, 1992 payment to SWRCSD
in response to certain conduct of SWRCSD including the litigation

referenced in paragraph "1V below; and



WHERLZAS, all Parties consider it in the best interest ~f
the people of Long 1Island and each Party to terminate all
litigation betwsen and among the Parties both in view of the
extraordinary small likelihood that Shoreham can ever operate as a
nuclear power plant again without formidable further investment and
in view of the fact that each of the Parties should be alloved to
pursue its respectiv: responeibilities on the basis of mputual
respect frorm the other Parties and without interference from the
other Parties;

NOW, THEREFORE, IN CONSIDERATIC'! OF THE REPRESENTATIONS
AND MUTUAL AGREEMENTS HEREIN, SWRCSD, SE2 AND LIPA HEREBY AGREE AND
ETIPULATE AE FOLLOWS:

1. SWRCSD and SE:z agree, as soon as possible but in no
event later than five (%) days after the execution of this
Agreement, to file all necessary papers to seek dismissal with
prejudice in all the NRC and Court “* Appeals acticns in which all
Part.es are engaged, and with each Party agreeing to bear its own
costs and attorney fees. LIPA represents and warrante that it
will, as socn as possible but in no event later than five (5) days
after the Effective Date of this Agreement, obtain the consent of
all defendants and file the Stipulation Discontinuing Action with
Prejudice previously executed by plaintiff’s attorney in Kulka
Construction Management Corp.. et al. v, Edward V. Regan, et. al.,
Index ~o. #1¥1/1992, pending in New York Supreme Court, County of
Nassau, and that each party agrees to bear its own costs and

atcorney fees. No party admits or concedes any facts or legal



questions at issue in the actions to be discontinued and/or
dismissed. Counsel for all parties shull use their best efforts
to ensure that these matters are dismissod expeditiously.

2. SWRCSD and SE2 agree to waive any right they or any
affiliated entity or entities have had, presently have, or may have
in the future, to bring any judicial or administrative action which
seeks to o1 will have the effect of preventing or delaying LIPA'S
decomnissioning of Shoreham including but not limited to LIPA'S
disposition of low level radicactive waste and spent nuclear fuel;
provided that no action by SWRCSD or any taxing jurisdiction with
respect to taxes or PILO1 related to Shoreham shall be considered
to have the effect of preventing or delaying LIPA’s decommissionir
of Shorehanm,

3, LIPA agrees, subject to the conditions and
reservation of rights set forth in this paragraph and in paragrapn
"g" melcw, and subjecct to the terms of the Agreement between LIPA,
SWRCSD, the Town of Brookhaven ("Brookhaven') and the County of
Suffolk, dated June 1, 1932 (“agreement to pay"), that it will pay
the amounts indicated in that Agreement under protest and subject
to the provisions of the agreement to pay. The te&ndering,
accaptance and treatment of those payments shall not constitute 2
waiver of or prejudice any parties’ position or right to seek court
intervention to resclve any issue related to that payment or any
future payments to be made by LIPA. Some of the specific issues

which are reserved for future resolution are listed below in

paragraph "4".
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4. The parties acknowledge and understand that they may
disagree as to the particularities of any payments LIPA makes to
municipalities and school districts in which Shoreham is located
and that nothing contained ir this Agreement, particularly LIPA'S
agreenment to pay Brookhaven, and Brookhaven's acceptance and
treatment of that payment, constitutas & waiver of or will
prejudice any position or claim any party (eor any taxing
jurisdiction representing a party) may assert or sesek to have
adjudicated regarding the parties’ rights and obligations under the
Act, including but not limited to:

a. whether LIPA’'s payment, referenced in paragraph
w3," constitutes a payment of taxes or a PILOT pursuant to the Act;
and

b. the extent to which that payment is
attributable to any portion of the property surrounding Shoreham
which continued to be owned by LILCO after February 29, 1992) and

c the due date(s), amount(s) and nmethed of
payment of the gubject payment or any future payment(s) made by
LIPA to SWRCSD pursuant to the Act and

d. whether any change, by any means, in the
assessed value of all or any portion of shoreham and/or the
property surrounding Shoreham which continued t» be owned by LILCO
after February 29, 18%2, or any tax rate applicable to Shoreham
and/or the property surrounding Shoreham which continued to be
owned by LILCO after February 29, 1992, for any past, present or

future years will result in the change cf LIPA's obligations under
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the Act and/or ref nds of payments made or tc be made by LIPA under
the Act.

$. LIPA agrees that it will not interfere with the
conduct of SWRCSD’s activities, including any ¢l im to financial
entitlement or other ben-fit, or initiate a public campaign which
criticizes the conduct of SWRCSD’s or SE;'s activities including
their conduct of the various legal proceedings subject teo this
Agreement, provided that LIPA shall not be precluded from
respending to press or media inguiries which relate to 3WRCSD'e or
SE,’s activities in relation to Shoreham, and that it is expressiy
understood that any claim or defense by LIPA or LILCO in any legal
action(s) related to any change(s) in the amount(s), date(s),
method and/or characterization of payments to the municipalities
and SWiL3l or in the underlying assessment pursuant to paragraph
“4" of this Agreement and/or other payments of taxes or PILOT shall
not be deemed to be "interference” nor be considered to "initiate"
as these terms are used herein.

6. Each Party releases and discharges jointly and
severally all other Parties and third-party beneficiaries (such
third-party beneficiaries defined as all parties in the case of
al., Index No. 9191/19%2), as releasee(s), the releasee(s),
releasee’s and/or releasees’ directors, officers, heirs, executors,
agents, employees, successors, attorneys, and assigns from all
actions, causes of acticns, suits, debts, dues, sums of money,

accounts, recording, bonds, Dbills, specialties, covenants,




contracts, controversies, agreemente Promises, variances,

tresnasses, damages judgments, extents, executions, claimg, and

demands whateocever in law, adniralty or eguity which against the

releasee Party and/or Parties the releasor Party and/or Parties,

the releasor(s), releascor’'s and/or releascor’s directors, oificers

helirs, executc ' agents, employees SL.CCeBBOYS attorneys,

contractors and assigns ever had, nov has, or hereafter can, shall
or may, have for, upon, relating ¢t
AN matier, cause Or

Executic

ia
the Court of Appeals,

named

norenham.
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duly authorized by the relevant Party to execute this Agreement and

bind that Party to this Agreement.

w
alin

SHOREHAM-WADING RIVER CENTRAL SCHOOL DISTRICT
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ENTISTS AND ENGANFERS FOR SECURE ENERGY

w (-4

THE LONG ISLAND PONER AUTHORITY
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WHEREAS, LONG ISLAND POWER AUTHORITY ("LIPA®) is the
owvnar of the SNOREHAY NUCLEAR POWER BTATION (“SMOREHAM") which is
identified a» District 0200, Section 0400,00 Bloek 01.00, lot
001.000, and is located within the taxing jurisdictions of the
COUNTY OF SUYFOLX ("GUFFOLX"), the TO¥N OF BROOKHAVEX
("BROOKML VEN") , and the BHOREXAM-WADING RIVER CENTRAL $CNOOL
DISTRICT ("SWRCSD"), and

WHEREAS, LIFA is cbligeted to pake paymants in lieu of
taxes on sald properties tc BROOKHAVEER, BUTPOLX and SBWRCSD

rauant 0 Public Authorities law $1020, af meg. ("the Aot'),
ana

WHEREAS, Section 102C-p(2) of tha Act provides that
"the sutherity shall be reguired te pay ne taxes .Jr assessasnt
Wpen Any ef the prapsrty armuired ar contrellod by it...", and

WEHEREAS, LIPA believes that any payment it may owe to
the taxing Jurisdictions in which SHOREHAM is located on any date
may only constitute & payment in lisu of taxes ("PILOT") pursuant
to the Act, and

WHEREAR, SUTFOLK, BROOKMAVEN and SWRCSD contend that on
Mey 31, 1992, real estate taxes totalling 841,033 349.56 are due
and oving to BROOKHAVEN as the second half real sstate tax
peyzmaent on the SAORLHAN real property for the 1891«52 tax year,
and
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WHERBAE, SUTFOLX, in Anticipation of the recesipt of its

pertion of the tax procesds has borroved in the public market.

‘e

and

WHEREAS, sUPPOLX e SLffaring severs cash shortages in
its day-to-day oparations and is in dive need of tre receipt of
entitipated reveries fyrom thre SHOREMAM facility, and

WHEREAE, the BROCKHAVEN Rece{ver @I Taxes, under the 1’
Suffelk County Tax Aot is the s8gally designated recipient of all
taX revanues tor all texing urisdictions artitled to collect
TEVAnUSS on tha BHCREMANM BIOperty, and ‘

WHERZAS, LIPA. BROOKMAVEN SUTFOLX and GWRCED have besen
danable to agree as tc wvhether the Nay 31, 1992 paymert would be a
tax payment as BROOKMAVEN, SUFFOLE and EWRCED contend or PILOT a8
LIPA Contends, and

WHEREBAE, LIPA Zesires to cooperate vith SUPPOLX at &
tizme cf difficult fimanciay Circunstances for SUrFFrOLX, and to
aveld any further downgrading of SUFPOLK’s bonds and notes and

WHEREAS, the partiecs to this AgTeepant will attampt to
Negotiate a sattlenent of theilr iegal differences or in the
Alternative, seak ‘udicial interpretation of the rights and
ebligations of the part.es under the Act, and

WHERBAS, to assure that there is ne interruption of
Vital services to the texpayars of the texing jurisdictions
whera.n SHOREHAM is located during the pandency of ths
Negotiations o any leagal actions, and

NHEREAS, the parties %0 this Agresazent have concurred

that o second payment wiil be made By LIPA on or before JANUATY
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A0, 4993 in the sunm of $40,893,509.59 and a third paysent will be
pade by LIPA an or before May 31, 1993 in the sum of
836,802,358.00, with LIPA reserving the right to make sald
PRYmants to the taxing juriedictions entitled %o collect ravenues
on the SHORERAN property and subject te ressrvation of rights in
paragraph "4" belew;

NOW, THXREPORE, IN CONSIDERATION OF TRE REPRESENTATIONS
AND MUTTAL AGREEMENTS MPREIN, LIPA, SUFFOLK, BROOKHAVEN and
FWRCSD AGRBE AND STIPULATY AS FOLLOWS:

i. LIPA will on June 1, 19932, Llesua a check in tha
&un of §40,851,509.99 made pavable to the "Tovn of Rrookhaven”
with the understanding that the LONG ISLAND LIGHTING CONPANY
("LILCO") contezporansously tender a chesk for $14:,939.97, whiek
“ILEC believes to be its tax ‘iability for the portion of
SHORFMAN that it retained;

2,  BROOKFEAVEN intends to deliver sa:d checks to the
Recelver ¢f Taxes, Town of Brockhaven, an indspandently elected
officiel of said town, for the purpose of depesiting said check
with a bank or trust company or a detignated depesitory of
BROCKHAVEN Receiver of Taxes.

. BROCKMAVEN in recognition of the county’s ourrant
Cash crisie will distribute the proceeds in accordance vith the
provisions and requirements of the Suffolk County Tax Aet)

4, The parties acknoviedge and underszand that they
disagres as to the partioularities of the paymant being made by
LIFA to BROOKHAVEY and thet nething contained in this Agressent,

particucarly LTPA‘s sgresment to pay funds te EROOKNAVEN in



Pehalf of SUFroLx end BROOKEAVEN' 8 K00aptance of thesa funds,
ConsTitutes & walver of or will prejudice any pesition or clair
Gither party may sssert or 808X to have adjudicated regarding tra
FAXties’ righte ana obligetiona under the Ast, ineluding but net
limived to!

8. vhether LIPA’s Paymantes, set forth in

NJ:i;«tOO & payment cf taxes or s PrLOT Pursvant

® the axtent to which that LIPA'0 payments are
TLrivitedie to Any portion of the PrOperty surrounding Shorshar
which continued tc be owned v LILEO aftar February 29, 1993; and
. the Sue date(s;, emount(s) and the metlod of
the sublect payments and the treataant of the subjeet Paymants or
any future payment(s) made By LIPA to any taxing Juriedictions
PeIscant to the Act; and
4. whether any change, By any means, in the
ascedsed value of all or ANy portion of Shereban and/ar the
surrounding Sorehar which Sentinued to be owned by
aftear Fabruary 29, 1992 OF AnYy tax rste applicable teo
Lhe property surrcunding Sheorahan whicn centinued
GIter February 29, 19%3. rfor ANy past,
or future years ¥ill result in the change of LIPA‘e
obligationa under the Act and/or refunds of payrents mads or to
be made by LIPA under the Act.
. Thet said firet peymsnt to BROOKHAVEN {#

Vithout prejudice to LIPA’s right teo meke futuras paynante
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direotly te any of the taxing ‘urisdictions in which the FXOREEAX
preperty is located,

8. That similtanacusly vwith the exacutien of this
agresment, SWRCSD and LIPA, along with SCIENTISTS AND ENGINEZERS
FOR SECURE ENERGY, INC. ("$8,") will enter into an agresaant, in
vhich all of the parties agree to promptly dismiss all $ad!<lal
and sdministrative actien and waive any future actions which eeax
to or will heve the effect of preventing or delaying LIPA’s
decomzissioning of SBHOREMAN, including but not limited to LIPA’e
disposition ©f low level radicactive waste and spent muclear
fusl. The inestant agreamant shall not become effective, d~apite
the sigrature of the parties, unless and until the referanced
agreement between LIFA, SWRCED and SE is sxecuted by all tha
parties thereto,

€. Subject to LIPA’s raservation of rights in
paragraph "4® above, LIPA will an or befere January 10, 1992
L8848 checks totalling 840,881 505.59 made payable to tha taxing
jurisdictions wharein the SKORERAM property is lccated and LIPA
will on er before May 21, 1993 lssue checks totalling
$36,802,358.00 nade paysble to the taxing jurisdictions vherein
the SHOREHAN property is loceted,

2 The parties agree and understand that the saking
of these payrente, the scosptances and trestment of same, shall
not be used by any party in any futue action or procesding as
presurptive, circumstantial or probative evidence of whether the
payments constitute a PILOT paynsnt ©r tax payszent or on any ef
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CERTIFICATE OF SERVICE

I hereby certify that a copy of Petitioner's Consented Motion to
Dismiss Appeal in the above-captioned proceeding has been served on
each of the following by first-class mail, postage prepaid on this 3rd

day of June, 1992:

Thomas S. Moore, Chairman
Administrative Judge

Atomic Safety & Licensing Board
U.S. Wuclear Regulatory Commission
Washington, D.C. 20555

Georgs A. Ferguson

Administrative Judge

Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commission
£307 Al Jones Drive

Shady Side, Maryland 20764

Jerry R. Kline

Administrative Judge

Atomic Safety & Licensing Board

U.S. Nuclear Regulatory
Commission

wWashington, D.C. 20555

Edwin J. Reis, Esqg.

Mitzi A. Young, Esq.

Office of the General Counsel

U.S. Nuclear Regulatory
Commission

wWashington, D.C. 20555



W. Taylor Reveley, II1I, Esq. Carl R. Schenker,

Donald P. Irwin, Esqg. O'Melveny & Myers
Hunton & Williams 555 13th Straet,
Riverfront Plaza, East Tower Washington, D.C.
951 East Byrd Street

Richmond, Virginia
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