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UNITED STATES OF AMERICA Nl
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD 2 UN -3 PS5 6
Before Administrative Judges:
Thomas S. Moore, Chairman

Dr. George A. Ferguson
Dr. Jerry R. Kline

Docket No. 50~322-DCOM
In the Matter of
ASLBP No. 92~660~01-DCOM
LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

)

)

;

) (Decommissioning Order
) Proceeding)

)
)

Pursuant to 10 C.F.R. § 2.730 (1991), Petitioners
Shoreham~Wading River Central School District ("School District")
and Scientists and Engineers for Secure Energy, Inc. ("SE,"), by
~ounsel, move the Atcmic Safety and Licensing Board to dismiss
the School District and SE, as petitioners for leave to intervene
and their request for a hearing in this proceeding with prejudice
and with each party to bear its own costs and attorney fees.

Counsel for the Nuclear Regulatory Commission Staff,
Long Island Lighting Company and Long Island Power Authority have
authorized undersigned counsel to represent that their cliznts

consent to the granting of this motion.




This motion is being submitted pursuant to the School
District's and SE,'s obligations pursuant to certain Agreements,
copies of which are attached. An original of each cf these
Agreements will be furnished on request.

WHEREFORE, the School District and SE, urge the Atomic
Safety and Licensing Board to enter an order dismissing the
School District and SE, as petitioneve in this proceeding and the
Schuol District and SE,'s request for a hearing with prejudice

and with each party to bear its own costs and attorney fees.

Respectfully submitted,
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June 3, 19¢ I Lhg b
James P, McGranery,
Pow, Lohnes & Albert én
Suite 500
1255 Twenty-Third Street, N.W.
Washington, D.C. 20037

Counsel for Petitioner
Shoreham-Wading River Central
School District and Scientists and
Engineers for Secure Energy, Inc.



e b BA 20 B2148 LDIL_] POER AUTHORITY  TEL NO!1-816-742-2004 nag: PQ2

BETTLEMENT AQREENENT

WHEREAS, SHOREMAM=/:DING RIVER CENTRAL SCHOOL DISTRICT
("SWRCSD") , SCIENTISTS AND ENGINEERS FOR SECURE ENERGY ("SE:") and
THE LONG ISLAND POWER AUTHORITY (“LIPA"), being the vparties "
acknowledge that under the long *sland Power Authority Act, Public
Authorities Law § 1020 g% aeq. (the "Act"), LIPA as owner of the
shoreham Nuclear Power Station ("Shoreham") {s obligated to make
certain payments in lieu of taxes ("PILOT") with respect to
shoreham to munjcipalities and school districte, including SWRCSD,
in which Shoreham is located; and

WHEREAS, LIPA is in posscssion Of a tax pill indicating
the amounts which would have been received by the taxing
jurisdictions from the Longy Island Lighting Company ("LILCO") for
Shoreham (and certain property surrounding fhoreham which LILCO
continues to own) if Shoreham had not been acquired by LIPA, and
LIPA intends to utilize the amounts and the May 31, 1992 payment
date indicated in that bill as the pasis for peyment, without
prejudice to either party and subject to the conditions and
reservation of rights stated in paragraphs “J" and "4¢" pelow; and

WHEREAS, LIPA had been considering and had under
advisezent whether to withhold the May 31, 1992 paymert to SWRCSD
in response to certain conduct of £ “28D including the litigation

referenced in paragraph “1" below; .nd



WHEREAS, all Purties consider it in the best interest of

the people of Long Island and each Party to terninate all
litigation between and among the Parties both in view of the
extraordinary sma.l likelihood that Shoreham can ever operate as a
nuclear pover plant again without formidable further investment and
in view of the fact that each of the Parties should be alloved to
pursue its respective responsibilities on the basis of mnutual
respect frow the other Parties and without interference from the
other Parties;

NOW, THERE! )RE, IN CONSIDERATION OF THE REPRESENTATIONS
AND MUTUAL AGREEMENTE HEREIN, SWRCSD, SE2 AND LIPA HEREBY AGREE AND
ETIPULATE A6 FOLLOWS:

1. SWRCSD and SE:z agree, as soon as possible but in no
event later thar five (%) dasys after the execwt .n of this
Agreament, to file all necessary papers to sec¢ missal with
prejudice in all the NRC and Court of Appeals actions in which all
Parties are engaged, and with each Party agreeing to bear its own
costs and attorney fees. LIPA represents and warrantse that it
will, as soon as possible but in no event later than five (5) days
after the Effective Date of this Agreement, obtain the consent of
all defendants and file the Stipulation Discontinuing Action with
Prejudice previously sesxecuted by plaintiff’s attorney in Kulka
gconstruction Managemant Corp.. et al. v, Edward V. Regan. et. al.,
Index No. 9191/1992, pending in New York Supreme Court, County of
Nassau, and that each party agrees to bear its own costs and

attorney fees. No party admits or concedes any facts or legal



questions at issue in tha actione to be discontinued and/or

diswmissed. Counsel for al)l parties shall use their best efforts
to ensure that these matt rs are dismissod expeditiously.

2. SWRCSD and SE2 agree to waive any right they or any
affiliated entity or entities have hed, presently have, or may have
in the future, to bring any judicial or adninistrative action which
seeko to or will have thy effect of preventing or delaying LIPA’s
decomnissioni g of Shoreham including but 1t limited to LIPA'S
disposition of low level radicactive waste and spent nuclear fuel;
provided that no action by SWRCSD or any taxing jurisdiction with
respect to taxes or PILOT related to Shoreham shall be considered
to have the effect of preventing or delaying LIPA's decommissioning
of Shoreham,

b LIPA agrees, subject to the conditions and
reservation of rights set forth in this paragraph and in paragraph
"4" below, and subject to the terms of the Agreement between LIPA,
SWRCSD, the Town of Brookhaven ("Brookhaven") and the County of
Suffolk, dated June 1, 1952 ("agreement to pay"), that it will pay
the amounts indicated in that Agr.ement under protest and subject
to the provirions of the agresment to pay. The tendering,
acceptance and treatment of those payments shall not constitute a
waiver of or prejudice any parties’ position or right to seek court
intervention to resoclve any issue related to that payment cr any
future payments to be made by LIPA. Some of the specific issues
which are reserved for future resolution are listed below 1in

paragraph "a".
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.. The partias acinowledge and understand that they may
disagree as to the particularities of any payments LIPA makes tO
municipalities and school districts in which Shorsham is located
and that nothing contained in this Agreement, particularly LIPA'S
agreement to pay Brookhaven, and Brecaokhaven’s acceptancs and
treatment of that payment, constitutes a waiver of or will
yiejudice any position or claim any party (or any taxing
juraisdiction representing a party) may assert or eeak to have
adjudicated regarding the perties’ rights and obligations under the
Act, including but not limited to:

a. whether LIPA’s payment, referenced in paragraph
"3," constitutes a payment of taxes or a PILOT pursuant to the Act;
and

b. the extent to which that payment is
attributable to any portion of the property surrounding Shoreham
which continued to be owned by LILCO after February 2%, 1992; and

c. the due date(s), amcunt(s) and method of
payment of the - v‘azt payment or any future payment (s) made Dby
LIPA to SWRCSD p.'+ .ant to the Act; and

d. whethur any change, by any means, in the
assessed value of all or any pertion of Shoreham and/or the
property surrounding ghoreham which centinued to be owned by LILCO
atter February 29, 1992, or any tax rate applicable to Shoreham
and/or the property surrouncing Shoreharn which centinued to be
owned by LILCO after February 29, 1992, for any past, present oI

future years will result in the change of LIPA’s obligations under
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the Act and/or refunds of payments made or to be made by LIPA under
the Act.

$. LIPA agrees that it wil' not interfere with the
conduct of SWRCSD’s activities, including any claim to financial
entitlement or other benefit, or initiste a public campaign which
criticizes the conduct of SWRCSD’'s or SE,’s activities including
their conduct of the various legal proceedings subject to this
Agreement, provided that LIPA shall not be precluded from
responding to press or media inguiries which relate to SWRCED’e or
SE,’s activities in relation to Shoreham, and that it is expressiy
understood that any claim or defense by LIFA or LILCO in any legal
action(s) related to any change(s) in the amount(s), date(s),

“thod and/or characterization of payments to the municipalities
SWRCSD cr in the underlying assessment pursuant to paragraph
“+« ©of th.s Agreement and/or other payments of taxes or PILOT shall
be deemed to be "interference" nor be considered to "initiate"

as these terms are used herein.

6. Each Party releases and discharges Jjointly and
severally all other Parties and third-party beneficiaries (such
third-party beneficiaries defined as all parties in the case of
K-lkxa Construction Management Corp.. et al., v, Edward V. Regan, ef
8l., Index No. 9191/1552), as releasee(s), the releasee(s),
releasee’s and/or re.easees’ directors, officers, heire, executors,
agents, employees, successors, attorneys, and assigne from all
actions, causes of actions, suits, debts, dues, sums of money,

accounts, recording, bonds, bills, specialties, covenants,



contracte, controversies, agreements, promises, variances,

trespasses, damages, judgments, extents, executions, c<laims, and
demands whateoever in law, admiralty or equity which against the
releasee Party and/or Parties the releasor Perty and/or Parties,
the relessor(s), releascor’s and/or releascor’s directors, officers,
heirs, executors, agents, enmployees, s.ccessors, attorneys,
contractors and assigns ever had, now has, or hereafter can, shall
or may, have for, upon, relating to, arising from or by reason of
any matter, cause or things whatsoever from the beginning of the
woerld to the Execution Date of this Agreement relating to or
arising from any or all of the legal actions before the NRC, the
Court of Appeals, or State Supreme Court i{dentified in this
Agreement; provided that, nothing herein constitutes waiver(s) or
prejudice to any FParty’s right to assert a claim cor defense or
counterclain relating to or arisirg from alleged tax nbligations of
LILCO and/eor alleged payment in lieu of taxes obligations of LIPA;
and provided further that, this release does not allovw any
releasor(s) to make any claimi{s), assert any counterclaims(s), or
bring any other action(s) arising from or relating to the
institution of any action before the NRC, the Court of Appeals, cor
Buate Supreme Court against any releasee(s) who are not named
plaintiff(s) and/or petitioner~ or otherwise voluntarily invelved
in any inst. ' Jticn of such action concerning the deccmmissioning of
Shoreham.

7. LIPA, SWRCSD rnd 3E, separately warrant and represent

that the designated signatory to this Agreement on its behalf is



duly authorized by the relevant Party to execute this Agreement and

bind that Party to this Agreenent.
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SHOREHAM~-WADING RIVER CENTRAL SCHOOL DISTRICT
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THE LONG ISLAND POWER AUTHORITY
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WHEREAS, LONG ISLAND POWER AUTHORITY ("LIPA®) iz the
owner of the SNOREMAX NUCLEAR POWER STATION ("SHOREHAN") which is
identified as Distriot 0200, Section 0400.00 Blosk 01,00, lot
001.000, and is located vithin the taxing jurisdictions of the
COUNTY OF SUTFOLX ("SUFFOLX"), the TOWN OF BROOKHAVEXN
(YBROOKMAVEN") , and the BHOREHAM-WADING RIVER CENTWAL SCNOOL
DISTRICT ("SWRCSD™), and

WHEREAS, LIFA is obligeted to make paymants {n lieu of
taxes on said proparties to BROOKHAVEN, BUTPOLX and SWROSD

Lrsuant to Public Authorities law $1020, &t sag. ("the Aet?),
ana

WHEREAS, Section 102C+p!2) of the Act provides that
"the sutherity shall de reguired te pay ne taxes nor assesssant
Wen any ef the praperty arguired ar centrelied by {t...%, and -

WHEREAS, LIPA balieves that any payment it may owe to
the taxing Jurisdictions in whieh SKOREHAM ie located on any date
nay only constitute a payment in lisu of taxes ("PILOT") pursuant
to the Act, and

WHEREAS, 87 FOLX, BRROOKMAVEN and SWRCED contand that on
May 31, 1993, real ertate taxes totalling 641,033 349.5¢ are due
and ewing to BROCKNAVEN as the pecond hall real estats tax
payment on the SHORELHAM real property for the 1991-92 tax year,
and
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WHIREAE, SUTFOLX, in anvicipatiom of the receipt of its
pertion of the tax proceeds has borroved in the puklic markiat,
and

WHEIRZAS, SUPFOLE is suffering ssvers cash shortages in
its day-to~day rperations and is in dive need of tre receipc of
anticipated revenues from the SHOREHAM facility, ang

WHEREAS, the BROCKHAVEN Recelver of Taxes, under the
Buffelk County Tax Aot {e the legally designazed recipient of all
tix revanues for all texing Yurisdictiona ertivled to ocollsct:
Tevenuss oi. the BECREMAN property, and

WHEREAE, LIPA, BROOKMAVEN, SUFFOLK and §WRCED have been
unable to agree as to vhether the May 31, 1992 paynert would be a
tax payment as BROOCKMAVEX, SUFFOLX and GWRCSD ceortend or PILOT a8
LIPA oontends, and

WHEREAS, LIPA Zesires to cocperate with SUPFOLX at a
tizme cf difficult financial circumstances for SUFFOLK, and o
sveid any further downgrading of SUFPOLK’s bonds and notes and

WHEREAS, the partiece to this Agieemant will attampt to
negotiate a settliement of their legal differences or in the
alternative, seek judicial interpretaticn of the righte and
ebligations of the parties under the Act, and

WREREAS, to assure that there is neo interruption of
Vital services to the taxpayars of the taxing juriedictions
where.n BHOREHAM is located during the pandency of the
hegotlations o©r any legal actions, and

WFHERZAS, the parties te this Agresment have concurred

that a second payme.t will be made By LIPA on or befcre January
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10, 1993 in the sum of $40,892,809.89 and & third paymant will be
Bade by LIPA an or bafore May 31, 1993 in the sus of
$36,802,350.00, with LIPA resexving the right to make said
plyszants to the taxing juriedictiens ertitled to sollect revenues
On Ena SHORERAN property and subject to resarvation of rights in
paragraph "4" pelow;

NOW, THEREPORE, IN CONSIDERATION OF THE REPRESEFTATIONS
AND MUTTAL AGREEMENTS MFAXIN, LIPA, SUFFOLX, BROOKHAVEY and
SWRCOSD AGREE AND STIPVLATE AB FOLLOWS:

. LIPA will on June 1, 1993, lesue & check in the
Sun of §40,851,509.99 made payable to tha "Towr of Arocakhaven®
with the understanding that the LONG ISLAND LIGHITNG CONPANY
("LILCO") conterporansously tender a chesk for $141,839.87, whieh
LILCT bealieves %0 be its tex liabllity for the portion of
SHORFXAN that (t retained;

2. BROOKEAVEN intends to deliver said ahecks %o the
Recelver of Taxes, Towr of Brockhaven, ar indepandently alected
official of eaid town, for the purpess of depoeiting seid check
with a bank or trust company or a desigrated depesitory of
BAOCCKHAVEN Receiver of Taxes.

3. AROOKMAVEN (n recognition of the county’s ocurrant
cash crisis will dietribute the procoeds in accordance with the
provisions and reguiresents of the Suffolk County Tax Ast)

4. The parties acknovledge and understand that they
disagree ae to the partioularities of the PAYRANT baing made by
LIPA to EROOKHAVEN and thet nething contained in this Agreemant,
particularly LTPA‘s sgreement to pay funds te BROOKMAVEN in
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bahal? of BUYPOLEX and BROCKEAVEN's socaptarce of thoes funds,
constitutes a valver of or will Preajudice any pesition or clair
GiTRer party may asssert or 886X to have adiudicated regarding the

PArties’ righte ana Obligetions under the Act, including but net
limited to!

8. vhethar LIPA’s payments, set forth in

-

ragraph ':’;'ézn Litutes & payment cf taxes “T & PILOT pursvant
the Act; angd
b axtent to which that LIPA‘s payments are
attribitadle to any -on of the PFOparty surrounaing Shorelazx
which continued to Py LILCO after February 29, 1993; und
date (2), amount(s) and the Bnethod of
the sublect payments and the treatnent of the subieeot paynants or
ady Tutire payment(s) made By LIPA Lo any taxing Jurisdicticons
PUI®LAnt To the Act; and
d. vhather any change By any means, in the
shcessed value of all or ARy portion of Shoerelan and/er the
PTCperly surroundinrg Sacrehar which zontinued to be owned By

LILCC after Pebruary 29, 1992 OF ARy Tax rate applicable to

§horeham and/or the PUOFPertly surreunding Sherehas wrich sentinued

b Sead

-

© De owred by LILOO ater redbruary 29, 1993, fror any past,
present or future years will result in the change of ~PA’e
sbligeations under tha ASL and/er refunde of Piymants made or to
b4 made by LIPA unde:r the Act.

., Nt Bald firest payment to ARDOZHAVEN e

Without presudice to LIPA‘s right teo seake futuras paymants
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directly to any of the texing juriedjictions in which the SEORERAX
preparty io loceted,

8. That simultansously vith the executien of this
Ggreement, SWRCED and LIPA, along with SCIENTISTS AND ENCINEIERS
FOR SECURE ENERGY, INC. ("SA") will entar into an agresmsnt, in
vhich all of the parties agree to promptly dismies all judicisl
and administrative action and veive any future actions which sesx
to or will have the effect of preventing or delaying LIPA's
decomzissioning of SHORENAN, including but not limited to LIPA’s
disposition of low level radiocactive waste and spent muclear
fuel. The instant agreamant shall not become effective, despite
the signature of the part.ies, urless and until the referenced
agreement between LIFA, SWRCSD and SE is executed by all tha
partiag thereto,

6. Bubject to LIPA’'s raservation of rights in
paragraph "4" above, LIPA will on or before January 10, 1403
A88us checks totalling $40,851,500.50 made payadble to tha taxing
juriedietions wharein the EHORERAN property ls located and LIPA
will on eor before May 21, 1593 lssue checks totalling
$36,802,388.00 nade paysole tn the taxing juriedictlons wherein
the SHAREEAN preoperty is losetad,

7. The warties cgree and understand that the saxing
of these payments, thes eccaptance and tyeatment of samne, shall
not be used by any party in eny fuluzre avtion or proceeding as
presunptive, olrcumstantial or probatlive evidence of whether the

payzente constitute a PILOT payment ©r tax payment or on any of
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Dr. George A. Ferguson
Dr. Jerry R. Kline

In the Matter of Docket No. 50-322-DCOM

Long Island Lighting Company ASLBP No, 92-660-01~DCOM

(Decommissioning Order
Proceeding)

(Shoreham Nuclear Power Plant,
Unit 1)
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CERTIFICATE OF SERVICE

T hereby certify that a copy of Petitioners' Consented Motion to
Dismiss in the above-captioned proceeding have been served on each of
the following by first-class mail, postage prepaid on this 3rd day of
June, 1992:

Thomas S. Moore, Chairman Jerry R. Kline
Administrative Judge Administrative Judge
Atomic Safety & Licensing Board Panel Atomic Safety & Licensing Board
U.S. Nuclear Regulatory Commissicn U.S. Nuclear Regulatory
Washington, D.C. 20555 Commission

washington, D.C. 20555

George A. Ferguson Edwin J. Reis, Esq.
Administrative Judge Mitzi A. Young, Esq.

Atomic Safety & Licensing Board Office of the General Ccunsel
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory

5307 Al Jones Drive Commission

Shady Side, Maryland 20764 Washington, D.C. 20555



Carl R. Schenxer,
O'Melveny & Myers
555 13th Street,
Washington, D.C.

Jr., EBqg. W. Taylor Reveley,
Donald P. Irwin, Esq.

N.W. Hunton & Williams

20004 Riverfront Plaza, East
951 East Byrd Street
Richmond, Virginia 23219-4
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James P. McCGranery
Dow, Lohnes & Al
1255 Twenty-Thir«

Washington,




