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UNITED STATES OF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

(DAVIs-BESSE NUCLEAR POWER STATION,
UNIT 1, FACILITY OPERATING LICENSE
No. NPF-3)

IN THE MATTER OF )
)
CLEVELAND ELECTRIC ILLUMINATING COMPANY )
)

(PERRY NUCLEAR POWER PLANT, ) Docket No. 50-440-A
UNIT 1, FACILITY OPERATING LICENSE )

No. NPF-58) ) Docket No. 50-346-A
)
)
)
)

TO: Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

PETITION OF
THE CITY OF CLEVELAND, OHIO FOR
EXPEDITED ISSUANCE OF NOTICE OF
VIOLATION, ENFORCEMENT OF
LICENSE CONDITIONS, AND
IMPOSITION OF APPROPRIATE FINES

Pursuant to 10 C.F.R. §§ 2.201, 2.202, 2.205 and 2.206, the City of Cleveland,
Ohio, which owns and operates Cleveland Public Power (“CPP” or “the City”), a
municipal electric system, hereby requests that the Commission:

(1) find that the Cleveland Electric Illuminating Company
(“the Company” or “CEI") is obligated to provide
the wheeling and interconnection services specified
in this Petition under Antitrust License Conditions
which are a part of CEI's license for the Davis-
Besse Nuclear Power Plant, Unit 1 and Perry Nuclear
Power Plant, Unit 1;

(2) issue a Notice of Violation against CEI for its
failure to comply fully with the obligations under its
license conditions;
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(3)  require CEI to submit a timely written reply admitting
or denying that CEl is in violation of these obligations,
setting forth the steps it is taking to ensure com-
pliance with the Antitrust License Conditions, and
providing other compliance information required by
this Commission,

(4)  direct CEI to comply immediately with the portions
of the Antitrust License Conditions at issue here,
including requiring CEI to withdraw immediately
from the Federal Energy Regulatory Commission
portions of its filings in Dccket No. ER93-471-000,
as specified in this Petition, which are contrary to
CEI's obligations under the Antitrust License
Conditions; and

(5) impose appropriate fines for CEI's repeated
violations of the license conditions.

CPP asks that the Commission undertake these actions on an expedited schedule.
Expedition is appropriate and necessary because of the ongoing, intensive, and unique
door-to-door competition in which CPP and CEI are engaged. Each day that CEI refuses
to comply with its license condition obligations allows the Company to prolong an unfair
competitive advantage. CEI stands to gain enormously — and CPP to lose by equal
measure — from the Company’s continued refusal to abide by its license condition
commitments. In light of CEI's demonstrated unwillingness to comply with its legal
obligations, the Commission should act quickly to ensure compliance and to fine CEI,
both as a punishment for past misconduct and as an incentive to ensure that CEI changes
its ways in the future.

In addition, CPP is filing today its “Motions ... For Partial Summary Judgment
Or, In The Alternative, For Severance Of Issue And Expedited Hearing Procedures,” in
which CPP seeks summary judgment on Count 1 of this Petition. As explained infra,

Count 1 concerns CEI’s failure to comply with its obligation to transmit CPP’s 40 MW
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power purchase from Ohio Power Company, which is scheduled to commence September

1, 1996. Alternatively, if summary judgment is denied, CPP asks that the Commission

sever Count 1 and initiate expedited hearing procedures to resolve promptly this time-

sensitive dispute.

COMMUNICATIONS

Communications conceming thic ratter should be served upon the following

persons, who should also be included on the official service list compiled for this

proceeding:

Sharon Sobol Jordan, Director of Law

William T. Zigli, Chief Assistant Director of Law
City of CLEVELAND, OHIO

106 City Hall

601 Lakeside Avenue

Cleveland, Ohio 44114

(216) 664-2814

David R. Straus

Scott H. Strauss

SPIEGEL & MCDIARMID

Suite 1100

1350 New York Avenue, N.W,
Washington, D.C. 20005-4798
(202) 879-4000

Glenn S. Krassen

CLMACO, CLIMACO, SEMINATORE, LEFKOWITZ
AND GArOFoOLI, Co, L.P.A.

The Halle Building, Suite 900

1228 Euclid Avenue

Cleveland, Ohio 44115

THE PARTIES

CPP provides retail elactric service to customers within and outside the corporate

boundaries of the City. CPP’s 1995 system peak load was 234 MW. CPP is a
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transmission dependent utility that has three permanent, synchronous interconnections
with CEI: (1) at Lake Shore-Lake Road (established in 1975), (2) at Clinton-West 41st
Street (established in 1982), and (3) at Nottingham Water Pumping Station (established in
1991)." In 1993, CEl filed with the Federal Energy Regulatory Commission (“FERC™)
additional amendments to the Interconnection Agreement. Those amendments are
pending before FERC in Cleveland Elec. llluminating Co., FERC Docket No. ER93-471-
000.

In recent years, CPP has undertaken an expansion program to extend its
transmission and distribution systera to be able to provide service throughout the City. A
major component of this expansion program is the construction of a fourth, contested
interconnection point between CPP and CEI, probably to be located at the Company’s
Fox Substation. As discussed below, although FERC recently ordered CEI to provide
this interconnection, the Company has thus far refused to comply with FERC’s directive.
Moreover, CEI recently refused to provide requested transmission service to CPP, while
admitting that the Company has transmission capacity available to do so.

CEl is an investor-owned utility wholly owned by its parent, Centerior Energy

Corporation.2 CEIl engages in the generation, transmission and distribution of electric

' The 1975 Lake Shore-Lake Road interconnection, CPP's first with CEI, was the result of an order
issued by the Federal Power Commission (now the Federal Energy Regulatory Commission) in City of
Cleveland v. Cleveland Elec. Illuminating Co., 49 FPC 118 (1973), affirming with modifications, Initial
Decision, 49 FPC 126 (1972), reh'g denied, 49 FPC 631 (1973). The FPC’s order led to the execution of
an April 17, 1975 “Agreement For Installation And Operation Of A 138 kV Synchronous Interconnection.”
This Agreement was amended in 1982 to add the second (Clinton-West 41st Street) interconnection, and in
1989 to add the third (Nottingham) interconnection.

¥ (Centerior was created in 1986 to acquire the common stock of both CEI and Toledo Edison Company

(Toledo Edison is also subject to the license conditions). On April 27, 1994, CEl and Toledo Edison filed
an Application for approval to merge those two utilities, with CEI to be the surviving company. The merger
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power and energy, and provides retail electric service in northeastern Ohio, including the
City of Cleveland and its suburbs. CEI’s peak load is approximately 3,700 megawatts.
In recent years, CEI has experienced substantial competitive pressures, due in part to the
financial burdens of its investments in nuclear genmtion.’

CPP and CE! compete directly on a door-to-door basis to serve customers within
and outside of the City of Cleveland. Indeed, a major purpose of CPP’s system expansion
program is to improve service to existing customers and to make service available to
customers throughout the City. Retail customers change from one supplier to the other,
in both directions. Since 1960, 33,191 customers have switched from CEI to CPP, while

12,290 have switched from CPP to CEl. See Attachment 1.

BACKGROUND
In 1979, an Atomic Safety and Licensing Appeal Board, affirming the 1977

findings of an Atomic Safety and Licensing Board, concluded that CEI (and the other
license applicants, each of which were members of the Central Area Power Coordination
group, or “CAPCO™) had engaged in repeated and significant anticompetitive conduct.
The Toledo Edison Co. and The Cleveland Elec. Illluminating Co., 10 NRC 265 (1979),
affirming as modified, $ NRC 133 (1977). The Licensing Board and the Appeals Board

found that CEl and the other license applicants had deliberately acquired monopoly

has been opposed by CPP and others and remains pending at FERC (in a proceeding captioned as
Cleveland Elec. llluminating Co., Docket No. EC94-14-000). On December 20, 1995, the Commission
issued an order deferring consideration of the merger unless and until CEl and Toledo address and correct
substantial deficiencies in their proposed merger transmission tariffs. Cleveland Elec. llluminating Co., gl
@l. 73 FERC §61,345.

' In 1993, CE! “wrote off" approximately $1 billion. In addition, CEl has taken several plants out of

service, although it is not clear whether CEIl has done so permanently.
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power in the relevant markets and used that power to force municipal electric systems,
including CPP, either to go out of business entirely or to become totally dependent
wholesale customers of the license applicants. More specifically, the Boards found that
CE! was guilty of multiple violations of the antitrust laws, including improper restrictions
upon the resale of electricity (10 NRC at 320-322), refusals to wheel (id at 327-331),
refusals to interconnect upon reasonable terms (id at 362-369), and unilateral refusals to
deal (id at 341-362).* In summarizing the Licensing Board's findings with respect to the
anticompetitive conduct of the CAPCO companies, including CEl, the Appeals Board
stated:

[Elach of the member [CAPCO] companies had participated
in actions intended or having the foreseeable effect of reducing
the reliability and the economic viability of competing electric
generating and distribution entities within their respective
service areas ... Applicants provided bulk power services to
each other even as they avoided competition in the retail and
wholesale power transaction market. This avoidance was not
passive ... [E]Jach Applicant took actions intended or with the
foreseeable effect of eliminating competition with non-
Applicants in retail power transactions. These restraints took
the form of agreements in restraint of trade with municipal
generating and distribution systems including territorial or
customer allocations, attempts to fix prices for retail power
transactions, and refusals to provide bulk power services
where the refusals had the known effect of reducing the
reliability and the economic competitive potential of these
rival systems.

4

These citations are to the separate opinion of Board Member Sharfman. Mr. Sharfman had been a
member of the Appeals Board in this proceeding and had drafted an opinion intended to be adopted as that
of the Appeals Board but, before the other two Board Members could review the decision, Mr. Sharfman
left the NRC for private practice. The remaining Board Members concurred in and relied upon
Mr. Sharfman's “ultimate factual and legal conclusions” (including the above-cited findings of antitrust
violations) and differed with Mr. Sharfman only with respect to the scope of relief to be ordered in light of
those conclusions. 10 NRC at 270. Accordingly, the opinion of Mr. Sharfman was published immediately
following the opinion of the remaining Board Members.
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These actions have continued over a period of years and their
cumulative effect has been to reduce the level of competition
... or to prevent competition from being as vigorous as it other-
wise might have been.

10 NRC at 279.
The NRC's findings were recently reviewed by the United States Court of

Appeals for the District of Columbia Circuit. In City of Cleveland, Ohio, et al. v. NRC,
68 F.oJ1 1361 (D.C. Cir. 1995), the appeals court considered the findings made in these
dockets in the context of an appeal by CEI (and other plant licensees) of the NRC's
refusal to grant the companies’ request that the license conditions be suspended:

Not only did CAPCO members [including CEl and the
other applicants] realize the legitimate benefits of economies
of scale and coordinated operation, but more importantly, they
used this arrangement to forestall competition from other
smaller utilities in the region. CAPCO members avoided
competition among themselives, through explicit agreements or
failure to solicit customers of fellow CAPCO utilities. [citations
omitted]. They denied competing utilities membership in the
power pool and refused to make available to competitors any
of the benefits of interconnection, including sharing of
reserves and exchanges of emergency or economy rate power.
[citations omitted]. CAPCO utilities also refused to “wheel”
power, or transport it from outside utilities across their
transmission lines, to competing utilities inside CAPCO
territory [citation ornitted].

Id at 1363-64. The court went on to state that “[a]fter examining these facts,” the NRC

concluded that the market structure created by CAPCO
membess through their formation of an exclusive power pool
gave them the ability to prevent competing utilities from
gaining the benefits of coordinated operation and economy of
scale which they themselves enjoyed, and that this ability had,
in fact, been used to create or maintain a situation inconsistent
with the antitrust laws.

Id at 1364 (citations omitted).



o35

As a consequence of its findings, the Appeals Board (again affirming the
Licensing Board) concluded that approval of the licenses under which CEI and others
sought to operate the Perry and Davis-Besse nuclear units would be conditioned upon,
inter alia, continuing compliance with a set of stringent antitrust conditions. In reaching
this conclusion, the Appeals Board correctly rejected the contention that the conditions
were unnecessary in light of the applicants’ good faith commitments to change their
ways:

We think that the applicants should not be taken at their word.
The record is replete with evidence that, in the past, they have
either refused or delayed the provision of wholesale power or
of the interconnections necessary for it, to the great detriment
of the small electric systems in their area.

L

A company bears a heavy burden in showing that past conduct
will not be repeated ... We decline to find that the likelihood
of similar conduct in the future is so remote that the present
case is moot.

Applying this test, we have concluded that the extensive past
misconduct of the applicants suggests a real possibility that
they may again try to force small electric systems in their area
out of business once the heat of this litigation has passed.
Therefore, whatever must be done to protect the small systems
must be done through the imposition of license conditions.
We cannot rely on the good faith of those who have acted in
bad faith.

10 NRC at 398 (footnote omitted), 400 (ellipsis in original) (separate opinion of Board
Member Sharfman).

In general, the antitrust conditions imposed by the NRC require the five licensees
to provide wheeling services and interconnections on reasonable terms, and to refrain
from conditioning the sale or exchange of wholesale power or coordination services on

anticompetitive terms. 10 NRC at 296-99. In this way, the Antitrust License Condition
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obligations mirror the types of competitive conditions that Congress and FERC have
sought to create, especially since the enactment of the Energy Policy Act of 1992
(“EPAct”). FERC has actively pursued the objective of a competitive wholesale power
market, using the authority granted under the EPAct to require transmitting utilities to
provide a full range of services, including “network” transmission service.

Recently, FERC informed CEI that in order to pursue its merger with Toledo
Edison, CEI would be required to file a tariff. On May 25, 1995, CEI (along with Toledo
Edison) filed (in a proceeding captioned as Cleveland Elec. llluminating Co., Docket
No. ER95-1104-000) what purports to be a non-discriminatory, “open access” tariff in
compliance with FERC announced standards but which, in reality, would permit a
continuation of CEI's anticompetitive behavior. On June 20, CPP filed an extensive
protest challenging much of the CEI transmission tariff as contrary to FERC precedent.
On December 20, 1995, the Commission rejected CEl's filed transmission tariffs as
deficient, and directed CEI (and Toledo Edison) to file additional information and data to
address these deficiencies. The Commission stated that “[f]ailure to respond to this order
within ... [30 days] may result in a further order rejecting the Applicants’ tariff submission
and merger application ...."” 73 FERC § 61,349, slip op. at 10.°

In the years prior to and following the imposition of the antitrust conditions, CPP

and CEI have been engaged in a head-to-head competitive struggle to provide electric

Moreover, on September 12, 1995, CPP filed an application under Federal Power Act Section 211
(captioned as Cleveland Public Power v. Cleveland Electric llluminating Company and Toledo Edison
Company, Docket No. TX95-7-000) asking that FERC require CEl and Toledo Edison to file immediately
a tariff (or service agreement) setting forth rates, terms and conditions of service for point-to-point
transmission.
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service to customers in and around the City.* During that time, some important facts and
circumstances have changed, while others, sadly, have remained the same.

The changes have been significant. In the past sixteen years, the City has grown
into a vigorous and viable competitive alternative to CEI. The role which the Antitrust
License Conditions — and the ability to obtain enforcement of those conditions — have
played in fostering CPP’s competitive progress cannot be understated. Prior to the
imposition of the conditions, CPP was facing extinction, largely as a result of CEIl's
anticompetitive activities. See S NRC at 165-176.

Since the imposition of the conditions, CPP has obtained access to transmission
and coordination services and new wholesale power sources, enabling the City to provide
its customers with substantial power cost savings as compared to the costs that would
have been incurred had CPP remained a captive customer of CEI. In 1980, CPP made its

first purchase from a supplier other than CEI, obtaining an allocation of low-cost “preference”

*  As described below, customer-by-customer competition between CPP and CEI has not diminished

over time. For example, included in Attachment 2 are two marketing flyers recently distributed by CEI in
an effort to thwart CPP efforts to acquire additional load served by CEI. The first flyer, entitled “Some
Questions To Consider About The ‘Hidden Costs’ Of Making A Change,” wrongly questions whether a
switch of electric supplier from CEI to CPP will have negative consequences for the customer’s “home”
and “landscaping.” The second, a “Dear Friend” letter, tries to convince customers that the switch in
streetlighting service from CE! and to CPP will mean the removal of streetlighting from their area. In fact,
the conversion of streetlighting service to CPP will result in more streetlights and greater illumination.

7 As of the late 1970s, CPP had a single interconnection with CEI, and could buy firm and emergency
power only from CEL. As previously determined in this docket, CPP is a transmissicn dependent utility in
that it cannot access power supply sources outside of its own system without the use of CEI's transmission
system. $NRC at 167, 10 NRC at 328 (separate opinion of Board Member Sharfman). Indeed, the Licensing
Board, affirmed by the Appeals Board, found that “it would be impractical for Cleveland to construct
transmission lines across CEI territory.” Finding 60, 5 NRC at 175; 10 NRC at 328 (separate opinion of
Board Member Sharfman). Although American Municipal Power-Ohio, Inc. (“AMP-Ohio™), an organization of
which CPP is the largest member, is now evaluating whether to construct a transmission line to which CPP
might consider connecting, CEI has obstructed the planning of that line and was recently ordered by FERC,
over the Company's objection, to provide data needed for AMP-Ohio’s evaluation of the transmission line.
American Municipal Power-Ohio, Inc. v. CEl, 71 FERC § 61,325 (1995).
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power from the Power Authority of the State of New York (“PASNY”). CPP had been
allocated a PASNY power share during the 1970s, but could not receive it until CEl was
ohligated under the terms of the Antitrust License Conditions to provide transmission
service. Prior to that time, the Company had refused to wheel the PASNY power to CPP.
10 NRC at 327-329 (separate opinion cf Board Member Sharfman). In the ensuing years,
(‘PP has expanded its power supply options, again as the result of the ability to obtain
wheeling services pursuant to the Antitrust License Conditions. At present, CPP buys
+=!sv minimal amounts of power from CEI, as other suppliers offer resources at far more
competitive rates.

On the other hand, in the past sixteen years the situation facing CPP has in many
«smificant respects remained the same. As was the case before the Antitrust License
(onditions were imposed, CEI has at every tumn sought to prevent the City from exercising
r.+hts accorded it under law, including rights secured pursuant to the Antitrust License
Conditions issued by this Comimission.

As CPP’s strength as a legitimate competitor has grown, CEI has stepped un
€777 1o undercut competition by the City, engaging in a near-epidemic of anticompetitive
miwonduct, some of which has been addressed here, at FERC, before federal courts, and
7 tlate court and regulatory agency proceedings. The success of the license conditions is
==monsirated by CEI's 1968 request (joined in by Toledo Edison and Ohio Edison) that
¢ NRC amend the operating licenses for the Davis-Besse and Perry Units by suspending
“+ Antitrust License Conditions. In November 1991, the Atomic Safety and Licensing
H-ard rejected the 10Us® contention that suspension of the conditions was warranted

because the power produced at the two nuclear plants had become more costly than

5 Fo
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alternative resources. The NRC declined to review the Licensing Board’s decision, and
the Court of Appeals for the District of Columbia Circuit recently affirmed the NRC's

determination. City of Cleveland, gt al v. NRC, supra.

SPECIFIC VIOLATIONS OF
ANTITRUST LICENSE CONDITIONS

The events leading to the filing of this Petition as well as the multiple actions at
FERC demonstrate, yet again, that one “cannot rely on the good faith of those who have
acted in bad faith.” 10 NRC at 400. Absent strong enforcement by this Commission and
other federal agencies, CEI has shown repeatedly that it will not voluntarily comply with
its legal and contractual obligations. For the reasons detailed below, CPP asks this
Commission to take actions to enforce certain of CEI's Antitrust License Condition
obligations and to penalize CEI severely for its compliance failures. Specifically, CPP
will demonstrate that CEI has:

(1) violated Antitrust License Condition No. 3 by refusing
to provide firm wheeling service to CPP;

(2) violated Antitrust License Condition Nos. 6 and 11 by
entering into a contract to provide Toledo Edison Company
with emergency power on a preferential basis;

(3) violated Antitrust License Condition No. 2 by failing
to offer the City a fourth “interconnection [point] upon
reasonable terms and conditions” (10 NRC at 296); and

(4) violated Antitrust License Condition No. 2 by unrea-
sonably burdening use of the existing interconnections
through unilateral imposition of a $75.00/kW-month
“deviation charge.”
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COUNT 1: CEI'S REFUSAL TO PROVIDE FIRM WHEELING

SERVICE TO CPP IS A VIOLATION OF LICENSE
CONDITION NO. 3

On August 11, 1995, CPP sent to CEl — pursuant to CEI's Transmission Tariff
No.1 — a request to reserve firm transmission service for use during 1996. See
Attachment 3. Tariff No. 1 provides for firm wheeling services to eligible entities,
including CPP, stating that “CEI shall provide Transmission Service within the limits of
the capacity of its bulk transmission facilities ... to the extent that such Transmission
Service does not impose a burden upon the system of CEI” (emphasis added). FERC
Electric Tariff, Original Volume No. 1, Section A, Original Sheet No. 2, contained in
Attachment 4.

CEI Transmission Tariff No. 1 was intended to satisfy the Company’s obligations
under License Condition No. 3, which states in pertinent part that the

‘ Applicants shall engage in wheeling for or at the request of
other entities in the CCCT:

1) of electric energy from delivery points of Applicants
to the entity(ies); and,

2) of power generated by or available to the other
entity, as a result of its ownership or entitlements [footnote
omitted] in generating facilities, to delivery points of Applicants
designated by the other entity.

Such wheeling services shall be available with
respect to any unused capacity on the transmission lines of
the Applicants, the use of which will not jeopardize
Applicants’ system.

10 NRC at 296.°

' The omitted footnote explains that an “Entitlement” is defined broadly to include, but not be limited

to, “power made available to an entity pursuant to an exchange agreement.” /d.
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CPP’s 1996 wheeling service request includes, inter alia, a reservation for
40 MW of firm transmission for a firm power purchase by CPP from Ohio Power
Company. After several CPP requests for a response, CEI, in letters dated November 2
and 3, 1995, stated its refusal to provide transmission for the Ohio Power purchase. See
Attachment 5. CEI's November 2 response expressly states that its denial of service “is
not due to any limitation on the CEI transmission system, and CEI will provide the other
transmission services requested by CPP in its lotter dated August 11, 1995.” Instead, CEI
refuses to transmit because, it claims, the transmission service will in fact be used to
facilitate a sale by Ohio Power directly to the Medical Center Company (“Medco”),
currently a CEI retail customer located in the City of Cleveland.’

CEI's refusal to provide the requested wheeling is an outright violation of License
Condition No. 3 and should be corrected expeditiously. CEI has made no allegation that
the provision of service would somehow “jeopardize” operation of the CEI system.
License Condition No. 3 (and CEI Transmission Tariff No. 1) allow no other bases for
denying transmission service and permit no restrictions on the use or resale of power
transmitted.

Indeed, imposition of the Antitrust License Conditions that CPP here seeks to
enforce was based in part upon NRC findings that the Applicant companies had

wrongfully imposed resale restrictions upon potential competitors. The NRC was well

CEl and CPP engaged in active competition to serve the Medco load in 1991. CEIl won that
competition and entered into a five-year service contract with Medco. Contemplating the 1996 expiration
of that contract, Medco initiated another competitive battle between CEl and CPP. This time, Medco
decided to purchase electricity from CPP as of September 1, 1996
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transmission planning and maintenance decisions In fact, during the peak service period
in question, CEI had 1429 MW of capacity out of service for scheduled maintenance.

CPP subsequently challenged the Company’s transmission service interruption as
part of a complaint filed with FERC, captioned as City of Cleveland Ohio v. Cleveland
Elec. lluminating Co., FERC Docket No. EL94-80-000. Without any investigation of
the underlying facts, the FERC rejected this portion of the CPP complaint. “Order On
Complaints,” 72 FERC § 61,040 (1995). CPP has sought rehearing of this determination,
which remains pending.

To be sure, CPP has been inepaczbly harmed by CFI's unnecessary threatened
and actual service interruptions, as well as by the Company’s provision of “non-firm”
transmission service in place of the firm wheeling requested by CPP. By threatening or
actually failing to provide firm service, CEl is able to create questions about the
reliability of CPP retail service. Indeed, CPP believes that CEI has actually used this
perception of diminished reliability in marketing efforts by planting doubts in the minds
of potential switch-over customers as well as those, like Medco, that have already shifted
suppliers. See n.5, supra. Such customer concern and dissatisfaction would be of little
concern to this Commission if the dissatisfaction were somehow the result of CPP’s
actions. However, CPP’s concern arises solely as a result of CEI's steadfast refusal to
comply with its unequivocal license condition obligation to provide transmission service
to CPP.

Finally, CPP notes that the pendency of two proceedings at FERC concerning the
legality of CPP’s refusal to transmit the Ohio Power purchase should not forestall expeditious

action in this case. On November 29, 1995, CPP filed a Federal Power Act Section 206
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complaint (and related requests for relief) against CEI. Designated as Docket No.
EL96-21-000, this complaint challenges CEI’s failure to provide the requested 40 MW of
firm wheeling service as contrary to CEI's transmission tariff and license condition
obligations. In addition, on November 2, 1995, CEI filed a petition with FERC
(designated at Docket No. EL96-9-000) requesting a ruling that CEI is not required under
Federal Power Act Sections 211 or 212 to provide the requested firm transmission service
to CP.. CrP filed its opposition to this Petiuon on December 13, 1995.

This Commission ». wld not stay its hand because FERC may resolve CPP’s
complaint based entirely on the language of the Company’s Transmission Tariff No. 1,
and will choose not to address CEI’s obligation under Antitrust License Condition No. 3.
(CEI's Petition does not address the Antitrust License Conditions.) Indeed, CEI has taken the
position in a rehearing application filed in another pending FERC proceeding, Docket
No. EL93-35-000, that FERC does not have the authority to enforce the NRC’s Antitrust
License Conditions, stating that “[e]nforcement of nuclear plant license conditions is
subject to the jurisdiction of the Nuclear Regulatory Commission, not this Commission.”
See Attachment 6, which contains an excerpt of CEI's pleading, at 19."" CEI went on to
contend that “[ijmplementation of the Atomic Energy Act is beyond the FERC's
jurisdiction, and the FERC has no basis for usurping the NRC’s statutory authority.” Id

at 19-20.

"

Docket No. EL93-35-000 involves CPP's challenge to CEI's refusal to provide a requested fourth
interconnection point between the CEl and CPP systems. On June 9, 1995, the FERC issued an order
which, inter alia, directs CEIl to provide the requisite interconnection. On July 7, 1995, CEI sought
rehearing of the June 9 order. CEI's failure to provide the fourth interconnection constitutes a separate
violation of the Antitrust License Conditions, addressed in Count 3, infra.
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aware at the time it adopted the Antitrust License Conditions of the presence of door-to-
door customer competition between CEI and CPP, and of specific efforts by CEI to
preclude customer switching, including through the use of direct and indirect restrictions
on power transmitted to Cleveland by CEL'® With respect to specific examples, the
Licensing Board noted CEI's willingness “in the 1960's” to interconnect with CPP “on
the condition that [CPP] would fix its 1ates at the level of rates set by CEIl and that
Cleveiand would reduce its charges to the City for street lighting service.” 5 N.'C at 167,
citations omitted. The Board found that in se~king these conditions, CEl's “larger
motivation was clear. CEIl considered an increase in the rates charged by [CPP] as
essential to 4 successful acquisition of [CPP).” Id. The Board went on to note that:

CEI also believed that if [CPP] would fix its rates at CEI's

level, this would not only eliminate the major reason for

customers leaving CEI to take service from [CPP], [citations

omitted], but also would result in customers switching from
[CPP] to CEI. [citations omitted].

Id  The NRC found CEI's “attempt to fix [CPP’s] rates and street lighting charges in
exchange for interconnection constitutes a per se violation of the antitrust laws.” Jd.
at 167-168.

In addition, the NRC found evidence that CEl “sought to prevent future
competition with” the Painesville, Ohio municipal system (the only municipal system in
the CEI service territory other than CPP) by offering Painesville a territorial agreement

that would have eliminated competition and foreclosed the growth of the municipal

10

As mentioned earlier, the NRC Licensing Appeal Board, summarizing the finding of an NRC
Licensing Board, noted that “each Applicant took actions intended or with the foreseeable effect of
eliminating competition with non-Applicants in retail power transactions.” 10 NRC at 279.
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system by allotting to CEI those areas where Painesville had the greatest potential load
growth”™ 5 NRC at 177, citations omitted. Similarly, CEI subsequently offered to
“supply an interconnection” to Painesville

in consideration for CEI taking over Painesville’s greatest
load growth area [citaticn omitted], together with Painesville’s
promise not to seek to serve that area in the future. [citations
omitted]. In addition, CEI explicitly conditioned intercon-
nection on rate equalization. [citations omitted).

SNRC at 177-178.

Similarly, the NRC noted the presence of language in each of Ohio Edison
Company’s contracts with several rural electric cooperatives prohibiting sale for resale of
wholesale power wheeled by Ohio Edison. § NRC at 201. The Commission found that
“[bly these restrictions, Ohio Edison has eliminated wholesale competition between it and
the rural electric cooperatives within its service area” Jd Similarly, the Commission
found that

[p]rior to 1965, Ohio Edison restricted its municipal whole-
sale customers in reselling power to industrial customers
except in relatively small amounts controlled by Ohio
Edison| citation omitted).
* * ®

The effect of these restrictions was to maintain Ohio
Edison’s position with the municipalities and to eliminate
competition for virtually all new industrial loads located
outside the boundaries of the municipality although, under

Ohio law, municipalities were entitled to compete for such
business.

ld
As a result of these findings (and other equally significant findings), the

Commission imposed conditions that would prohibit precisely that which CEI now seeks

to do. That is, the NRC conditions were intended to preclude restrictions on the resale of
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power wheeled by the Applicants, including CEl. In refusing to provide the wheeling
services needed by CPP to service a significant retail customer formerly served by CEl,
the Company ignores the NRC’s conditions and, equally important, their historical bases.
The Commission should find CEI's actions to be contrary to the Companies’ obligations
under License Condition No. 3.

Furthermore, CEI's refusal to wheel i1, only the latest in a recent spate of such
conduct by the Company. In May 1995, CEI st-ted that it would not provide on a firm
basis 62 MW of transmission service needed by CPP to take delivery of power purchases
from Ohio Power Company (30 MV) and PASNY (32 MW). The Company did not
demonstrate that furnishing service iv- zither purchase would cause a capacity or other
operational problem for CEI. CEI’s refusal to commit to transmit the PASNY purchase
on a firm basis was particularly appalling in light of the Company’s provision to CPP of
firm PASNY wheeling service during the previous nine years. CPP subsequently filed a
state court lawsuit challenging CEI's refusal to transmit on a firm basis, which was
dismissed on jurisdictional grounds. Order of August 23, 1995, in City of Cleveland, gt
@l v. Cleveland Electric Illuminating Co., Case No. 290259 (Common Pleas Ct.
Cuyahoga County), appeal pending. The requested transmission services were ultimately
provided by CEI, though on a non-firm basis.

In mid-June 1994, CEI went one step further, and actually interrupted transmission
service to CPP because of alleged system constraints. As a result of the interruption
(which occurred on June 17 and lasted roughly one and one-balf hours), CPP was forced

to blackout service to approximately 40 percent of its load. CPP contends that the

interruption was unnecessary and, even if necessary, was the direct result of CEI's poor
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If CEI's argument were accepted by FERC (or if it were to order transmission on
other grounds), the Commission would likely not address CEI's obligations under
Antitrust License Condition No. 3. As there can be no dispute about this Commission’s
authority to enforce the License Conditions, the NRC should not withhold action in
anticipation of FERC action. Absent a grant of summary judgment in CPP’s favor, CPP
asks that the Commission establish hearing procedures to resolve on an expedited
schedule CPP’s valid contention that CEl — independent of any obligation it has under
Transmission Tariff No. 1 or anywhere else — has violated its obligation under Antitrust

License Condition No. 3 to provide firm transmission service.

COUNT 2: CEI HAS VIOLATED ANTITRUST LICENSE
CONDITION NO. 6 BY CONTRACTING WITH
TOLEDO EDISON COMPANY TO PROVIDE
EMERGENCY POWER ON A PREFERENTIAL
BASIS

Antitrust License Condition No. 6 provides in part that Applicants, including CEI,

shall sell emergency power to requesting entities in the
CCCT upon terms and conditions no less favorable than
those A, plicaats make available: (1)to each other either
pursuant to the CAPCO agreements or pursuant to bilateral
contract ....

10 NRC at 298.
The April 1987 “Centerior Dispatch Operating Agreement” contains provisions
relating to the sale of emergency power that do not comport with the requirements of

License Condition No.6.” The Operating Agreement itates under the heading

" CPP did not become aware of this agreement until it was submitted 1o FERC on May 9, 1995, in

Docket No. EC94-14-000, the proceeding in which the CEl-Toledo Edison Company merger is under
consideration. A copy of the Operating Agreement is Attachment 7 hereto. The Operating Agreement sets
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“Emergency Power/Reliability of Short Term Power” that C*I and Toledo (collectively
“Operating Companies”):

will assign highest priority to provide each other emergency

power. An Operating Company will terminate an existing

emergency supply to an outside utility in order to honor a
request for emergency power from an Operating Company.

Attachment 7 at 4.

This provision of the Operating Agrecment includes identical priority language
with respect to sales of “Short Term Power.” Jd The agreement by CEI and Toledo
Edison to assign each other the “highest priority” for the provision of emergency power,
including the expressed willingness to terminate a sale of either emergency power (or
Short Term Power) to another utility in order to provide it to each other, is in blatant

violation of the requirements of License Condition No. 6.

COUNT 3:  CEI HAS VIOLATED ANTITRUST LICENSE
CONDITION NO. 2 BY FAILING TO OFFER
CPP A FOURTH INTERCONN':CTION POINT

Antitrust License Condition No. 2 states in ;'»:( that CEI (and the other applicants)

shall offer interconnections on reasonable terms and conditions
at the request of any other electric entity(ies) in the CCCT
[Combined CAPCO Company Territories], such intercon-
nection to be available (with due regard for any necessary
and applicable safety procedures) for operation in a closed-
switch synchronous operating mode if requested by the
interconnecting entity(ies).

10 NRC at 296. Based upon this condition, as well as an express, written commitment

from CEI, CPP asked CEI to permit installation of a fourth interconnection between the

forth certain “activities” that are being undertaken “to perform coordinated dispatch of the electrical
facilities of" CEI and Toledo Edison. Attachment 7 at 2.
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CPP system and CEI’s Fox Substation. The Company refused to giant this request. CPP
challenged this refusal in April 1993, filing a complaint with the FERC designated as
Docket No. EL93-35-000.
On June 9, 1995, the Commission directed CEl to provide a fourth interconnection
with CPP. City of Clevelard v. Cleveland Elec. Illuminating Co., 71 FERC 61,324
(1995)."" FERC found that CEI's refusal to provide the fourth interconnection was a
violation of both the Company's contractual commitments and its Antitrust License
Conditions. Specifically, FERC's order is based upon CEI's commitments as stated in:
(1) NRC Antitrust License Condition No. 2; (2) a September 19, 1985 letter from the
former Chairman of CEI to then-Cleveland Mayor George Voinovich, stating CEI's
willingness to provide the interconnection; and (3) a 1985 contract among CEI, Toledo
Edison and AMP-Ohio, in which the companies agreed to provide interconnections to the
AMP-Ohio members. 71 FERC at 62,267-269.
CEI was directed to: (1) provide the fourth interconnection; and (2) file with

FERC CEI's proposed charge for the fourth interconnection.'® With respect to the
License Condition, FERC stated:

NRC Licensing Condition No. 2 describes conditions under

which CEI is bound to provide an interconnection to

Cleveland, Lg., upon request by Cleveland in exchange for

the NRC's approval of the licenses. Cleveland has, in fact,

made such a request. As such, given the facts of this case
including the close nexus between NRC Licensing Condition

13

The Commission order also rejected Cleveland’s complaint with respect to improper billing by CEIl
for inadvertent energy during a “locked in" past period.

" The Commission also directed CEI to file with FERC a 1985 Agreement between CE! and American
Municipal Power-Ohio, Inc. (*AMP-Ohio™) (discussed below) and NRC License Condition No. 2. Without
any explanation, CEl has not done so.
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No. 2 and the matters at issue here, we likewise will direct
CEI to file NRC Licensing Condition No. 2 pursuant to
section 205(c) of the FPA, [footnote omitted] and, consis-

tent with the condition, to file a proposed interconnection
agreement.

Slip op. at 14.

Notwithstanding the FERC Order, issued in response to a CPP Complaint filed
roughly two and one-half years ago, CEI remains unwilling to provide the requested
intercon.iection. The Company was require! to cubmit, by October 9, 1595, its proposed
charges for the interconnection. Instead, CEI submitted a letter, ircluded as Attachment 8
to this Petition, informing FERC that the Company could not and would not provide the
proposed interconnection charges absent resolution of a host of unrelated issues.'” In
defiance of FERC's mandate, CEI maintains that it cannot comply absent resolution of
allegations concerning stranded investment charges and claimed safety violations on the
CPP retail distribution system. Attachment 8 at 3-5.'® CEI has also raised specious
technical roadblocks including, “the voltage at which the interconnection will operate, the
facilities to be installed by each of the parties, and the modification or reinforcement of
existing facilities that may become necessary as a result of the interconnection.
Attachment 8 at 1. These new roadblocks are specious because CEI has already built

three interconnections with CPP since 1975. In any event, the Company’s resort to self-

¥ On January 12, 1996, CEI submitted an engineering study to CPP that claimed that the physical cost

to CEI of building the interconnection, to be reimbursed by CPP, is $7.1 million, plus or minus 40%. CEI
has not filed this or any other cost data with FERC, has not withdrawn its opposition to providing the
fourth interconnection and has not modified its claim that a host of extraneous matters must be resolved in
advance of determining the full cost of the interconnection.
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For example, CEIl seeks “procf” that CPP has “specific plans and procedures” for, inter alia,
“discouraging the City and its contractors from trespassing against, altering, removing or interfering with
CEI's lines, facilities and servics equipment.” Attachment 8 at 5.
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help tactics demonstrates that CEI believes it can flout its legal obligations with impunity,
taking comfort in the apparent belief that the Company’s disobedience will lead to
nothing worse than yet another order to comply.

Although FERC’s order (which is pending on rehearing and is, of course, subject
to possible court appeal by CEI) directs CEI to permit the fourth interconnection, CPP
nevertheless urges the Commission to grant expeditiously CPP’s request in this proceeding
for an order directing a fourth interconnection. This case is distinguishable from the
circumstances involved in a May 1995 “Director’s Decision” by the Office of Nuclear
Reactor Regulation (“NRR") that dismissed a Section 2.206 petition for license condition
enforcement submitted by Florida Municipal Pover Agency (“FMPA™) because the issues
raised by the petition were being addressed in an ongoing FERC proceeding.”

In dismissing the FMPA proceeding, the Director stated (at 12) that “FERC’s
Order requiring FPL to provide network transmission service to FMPA and the subsequent
ongoing rate proceeding before the FERC[] adequately address and resolve the concerns
raised in FMPA's Section 2.206 petition ..." That is not the case here. CPP is asking
that this Commission exercise its statutory authority (under 42 U.S.C. § 2822(a)) to
impose penalties upon CEI if it is found to have violated its license conditions. A
significant financial penalty is sorely needed here, but FERC lacks the authority to

impose one. CEI should be penalized because it is apparent that the prospective relief

In its May 26, 1995, “Director’s Decision Under 10 CFR §2.206" in Florida Power & Light
Company (St. Lucie Plant, Unit 2), Docket No. 50-389A, the NRR Director denied FMPA's request for the
initiation of an enforcement action against licensee Florida Power & Light Company (“FPL") for alleged
violations of FPL’s St. Lucie antitrust license conditions. As in this case, a proceeding had previously been
initiated at FERC by FMPA seeking similar prospective relief.




225,
available from FERC has been and is likely to remain insufficient to convince the
Company to honor its license obligations. Indeed, it is hard to escape the conclusion that
CEI's unwillingness — in the face of a clear FERC directive — to provide the fourth
interconnection is based upon the Company’s realizations that: (a) every day of delay
inflicts competitive injury upon CPP; and (b) further CEI inaction will, at most, result in
yet another FERC compliance order.

This Commission has already been required to pursue an enforcement action
against CEI to ensure compliance with the license conditions. In 1978, a Notice of
Violation was issued against the Company." in 1979, following CEI's persistent
unwillingness to correct the violation, the Commission modified CEI’s License Condition
No. 3 to direct CEI to file with FERC a transmission service tariff that compliea with
very specific requirements.

CEl's status as a “repeat offender” with respect to the violation of its license
condition obligations requires that this Commission do more than simply defer to pro-
ceedings before FERC. For the reasons presented in this Petition, CEIl needs and should
receive another effective and enforceable reminder that the Company must comply with
its license condition obligations.

Moreover, on July 7, 1995, CEI sought rehearing of the FERC's order directing
installation of the fourth interconnection. There, the Company renewed its rejected

contention that only the NRC — not FERC — has legal authority to enforce the Antitrust

" Notice of Violation (issued June 28, 1978) and Order Modifying Antitrust License Condition No. 3 of

Davis-Besse Unit 1, License No. NPF-3 and Perry Units | and 2, CPPR-148, CPPR-149 (issued June 25,
1979), Docket Nos. 50-346A, 50-440A, and 50-441A.
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License Conditions."” There can be no question that this Commission has the authority to
enforce the Antitrust License Conditions and, in so doing, to provide to CPP the types of
relie” requested here. The appropriate procedures for imposing the remedies sought by
CPP — including issuance of a Notice of Violation and, where appropriate, the imposition
of civil penalties — are provided for under 10 C.F.R. § 2.200, er seq.”

Finally, FERC’s delay in taking action, and CEI’s subsequent defiance of FERC
are only two of the reasons why CPP has chosen to file a petition with this Commission.
As the course of the FERC proceeding demonstrates, even when available, after-the-fact,
sanctionless relief from FERC is slow and often ineffective, particularly as a deterrent
against new violations.

For the reasons explained here, CPP requests that this Commission, in accordance
with recent action by FERC and in light of even more recent refusals by CEI to comply
with FERZ 's ruling: (a) issue a notice under 10 C.F.R. § 2.201(a)(1) stating that CEI has
violated Antitrust License Condition No. 2; and (b) if CEI remains unwilling, join FERC
by issuing an order under 10 C.F.R. § 2.202(a) directing that CEI comply with the license

condition by offering immediately to CPP the requested fourth interconnection on

(L)

Attachment 6 at 18-20.

¥ Relief from the NRC is available for violations of the antitrust conditions of a license as well as for

violations of technical license provisions. The Commission’s Office of Nuclear Reactor Regulation’s
“Procedures for Meeting NRC Antitrust Responsibilities,” NUREG-0970 (1985), provide:

In its June 5, 1977 Memorandum and Order on South Texas, the
Commission referred to Section 186 of the Act as follows:

Indeed, all concede that other language in Section 186 gives the
Commission authority to initiate a postlicensing enforcement
proceeding in the event of violation of a specific antitrust
licensing condition.

Houston Lighting & Power Co., S NRC 1303 at 1311 (1977).
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reasonable terms and conditions. In addition, the Commission should do what FERC
cannot by imposing appropriate and substantial penalties upon CEI for its refusal to agree

to provide the fourth interconnection absent an order from this Commission.*'

A. THE PROPOSED FOURTH INTERCONNECTION Is NEEDED TO
PROVIDE RELIABLE SERVICE TO CLEVELAND'S WEST SIDE

The proposed fourth interconnection is part of CPP’s Phase Il system expansion
program, and it is critical to the maintenance of reliable electric service in Cleveland.
CPP is undertaking the system expansion program to enable the City to serve additional
residential, commercial and industrial customers on the west side, including the Cleveland
Hopkins International Airport. Reliability of service to that portion of the City will be
improved substantially if the proposed interconnection is completed.

CPP’s present interconnections with CEI limit the City’s transfer capability to
300 MVA. CPP’s 1995 summer peak reached 249 MVA, and with its current additions
of residential and small commercial customers in the eastern area of the City, CPP
expects 10 exceed the 300 MVA limit within the next two years.* Customer connections
on the City's west side are projected to begin within this time frame, at which point
CPP’s customer requirements will exceed the capacity of its existing interconnections.

Given these objectives, the City originally anticipated having the fourth interconnection

" To be clear, the arguments presented here are offered in addition to the finding by FERC in City of

Cleveland v. Cleveland Elec. llluminating Co., 71 FERC § 61,324 (1995), that CEI is obligated to provide
the requested fourh interconnection. CPP asserts that FERC's finding — in and of itself — is sufficient
basis for the NRC to issue: (a) the requisite Notice of Violation; (b) an order directing the fourth inter-
connection, and (c) an order imposing appropriate penalties. To the extent the Commission disagrees and
wishes to make an independent evaluation, CPP's arguments are presented in the sections which follow.

2 The September 1996 addition of Medco as a CPP customer, which is the subject of Petition Count 1,

supra, will by itself represent an additional 50 MW load on the CPP system.
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in service by the end of 1995; CEl’s violation of its license condition obligations has
rendered achievement of this timetable impossible.

Moreover, Antitrust License Condition No. 3 states in part that CEI “shall make
reasonable provisions for” CPP’s disclosed transmission requirements. 10 NRC at 297.
CEI’s failure to install the fourth interconnection constitutes a violation of its obligation
to make “reasonable provisions” for CPP's transmission needs. CEI has known for many
years of CPP’s need for the fourth interconnection, and of the concern that the current
three-interconnection configuration would be insufficient to meet CPP’s planned needs;

nonetheless, the Company has refused to comply with CPP’s request.

B. CEI PREVIOUSLY COMMITTED TO PERMIT THE PRGPOSED
FOURTH INTERCONNECTION, AND NOW SEEKS TO VITIATE
THAT COMMITMENT

Antitrust License Condition No. 2 obligates CEI to “offer interconnections upon
reasonable terms and conditions™ upon the “request of any other electric entity(ies) in the
CCCT,” including CPP. Although the issue had been raised previously, CPP clearly gave
notice to CEI of the City's need for the fourth interconnection in 1985, during aiscussions
concerning a pending Securities and Exchange Commission proceeding in which CEI and
Toledo Edison were seeking authorization to move toward merger (by allowing newly-
created Centerior Energy Corporation to acquire all of the outstanding stock of the two
utilities).

In a September 19, 1985 letter from CEI Chairman of the Board Robert M. Ginn
to Cleveland Mayor George V. Voinovich, Attachment 9 hereto, the Company acknowledged

the City’s requests for both the third and the fourth interconnections, and — in exchange
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for Cleveland's agreement not to oppose the merger — CEI committed to “concur” in the
City’s requests for FERC approval of the two interconnections. Paragraph 5 of the letter
states:

The Company acknowledges the desire of the City to con-
struct transmission lines from — (1) The City’s Collinwood
Substation to the City’s Nottingham Pumping Station and
(2) From the City’s existing Clinton-West 41st Street line
to Cleveland Hopkins Airport. The Company agrees that if
such lines are constructed, it will in‘erconnect them o its
system. The first interconnection would be made to the
Company’s Lloyd-Jordan line in the vicinity of the Nottingham
Pumping Station and the second either to the Company
lines in the vicinity of the Airport, or alternatively, to CEI’s
Fox Substation. Although CEI agrees to such interconnec-
tions, it must, of course, reserve the right to take whatever
actions it deems appropriate with respect to the proposed
construction of the lines, but the Company will definitely
concur in the City’s effort to obtain from the Federal
Energy Regulatory Commission its regulatory approval of
the interconnection.

Attachment 9 at 2, emphasis supplied. The proposed fourth interconnection is plainly
described here, as it will involve the connection of a 138 kV transmission line “[f]rom the
City's existing Clinton-West 41st Street line” to “CEI’s Fox Substation.”

Notwithstanding (1) CPP’s request for the interconnection, (2) CEI's commitment
to support that request, and (3)the Company’'s obligations under Antitrust License
Condition No. 2 to offer the interconnection, CEIl has steadfastly refused to permit the
interconnection, let alone “offer” one on “reasonable terms and conditions.” As a con-
sequence, on April 22, 1993, the City filed the complaint initiating FERC Docket
No. EL93-35-000. Years after agreeing to provide the precise interconnection at issue,

CEI responded to the CPP complaint by taking the position that the Company



«30-

cannot consider agreeing to any such interconnection until
all of the details of the proposed interconnection have been
established and until CEIl has assurance that the inter-
connection will not impair reliability of service to CEI's
customers and that the City will pay all of the costs
associated with creation of the interconnection and services
to be provided across the interconnection, including
stranded investment costs.

CEI's Answer to CPP Complaint in FERC Docket No. EL93-35-000, at 2324’ Now
that FERC has ordered the interconnection, CEl's position ~— as expressed in the
aforementioned October 9 letter — remains the same: CEI will not consider complying
with the FERC order “until all the details” and some major, unrelated issues have been
worked out.

Consistent with FERC’s recent order, the NRC should reject CEI's position as not
credible and inconsistent with the Company’s prior commitments to Cleveland and to this
Commission. CEI should be held to its obligation under the license conditions, as well as
its 1985 representation that it would “concur” in the City’s request for regulatory approval.

Given CEI's explicit obligations and voluntary commitments, and viewed in light
of CEI's history of (and ongoing) anticompetitive behavior, it is apparent that CEI's
current unwillingness to agree to the new interconnection is based upon a continuing
desire to stifle the City’s ability to compete. The Commission should issue an order:
(1) finding, consistent with the FERC ruling, that CEI has violated Antitrust License
Condition No. 2; (2) requiring CEI to comply with the Antitrust License Condition by

offering the fourth interconnection (as requested by CPP) on reasonable terms; and

B An excerpt from CEl's Answer is Attachment 10 to this Petition.
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(3) penalizing CEI for its failure tv comply with its Antitrust License Condition

obligation.

COUNT 4: CEI HAS VIOLATED ANTITRUST LICENSE
CONDITION NO. 2 BY IMPOSING AN
EXORBITANT AND UNREASONABLE
$75/KW-MONTH “DEVIATION CHARGE"

In March 1993, CEI unilaterally filed with FERC (initiating the still pending
Docke. No. ER93-471-000) a set of propos:d amendments to the 1975 Interconnection
Agreement between CEI and CPP. One of the proposed amendments would add a
requirement that CPP pay a “deviation charge” of $75/kW-month for the maximum number
of kilowatt, of power delivered by CEI in any hour in excess of the amount of power CPP
had scheduled for delivery in that hour. The charge is exorbitant, as it is three times
CEI's proposed firm power “ceiling” rate of $25/kW-month. Indeed, the “ceiling” rate is
itself enormous; by contrast, emergency power is available to CPP on the market for 100
mills per kWh, with no demand charge.

The Commission accepted the proposed amendments for filing, including the
deviation charge, suspended their imposition for five months (the maximum suspension
permitted by law), and set the amendments for hearing. The amendments became
effective, subject to refund, following expiration of the suspension period in November
1993. Cleveland Elec. INluminating Co., FERC Docket No. ER93-471-000, 63 FERC
161,244 (1993), order on reh'g, 64 FERC 61,097 (1993). While the Initial Decision in
Docket No. ER93-471-000, 69 FERC 4 63,008 (1994), would reduce the $75 charge to a

still exorbitant $25, FERC action on that ruling is still pending and it is not known when
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FERC will act. Thus, the amendments remain in effect today, and CEI's proposed “open
access” transmission tariffs propose continuation of the charge.u

CELI's deviation charge is a facially discriminatory and anticompetitive restriction
on CPP’s right under Antitrust License Condition No. 2 to obtain interconnections with
CEI “upon reasonable terms and conditions.” it is discrimiratory because the proposed
charge would, without justification, enable CEI to treat differently transmission cus-
tomers who provide their own control area services as compared to those, like the City,
who purchase such services from CEl. Under the proposed transmission tariffs, the
former customer class would be able to address imbalances between scheduled and actual
energy delivered through the return in kind of energy inadvertently interchanged between
control areas. By contrast, “positive deviations™ between scheduled and actual energy
flows experienced by the City result in a deviation charge of $75/kW-month, applied
against the maximum kilowatthours of positive deviation in any one hour of the month.
The charge is anticompetitive in that the only utility against which the charge would be
imposed is CPP, which is also the only utility with which CEI is engaged in direct, door-
to-door competition for retail customers.

In addition, the charge is unreasonable because it grossly exceeds even the penalty
provisions imposed by other utilities upon unschieduled deliveries to their wholesale

customers. Although FERC will allow a utility to depart from cost-based pricing and

#  As mentioned earlier, the Commission determined by order dated December 20, 1995 in Docket Nos.

EC95-1104-000, er al., that the tariffs are deficient and must be revised substantially. Absent the requisite
revisions, the Commission has stated that it may issue a further order rejecting the tariffs and merger
application, as well as a related application for approval to charge market-based generation rates. Slip op.
at 10, Ordering § (C).
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charge “incentive” rates for unscheduled emergency service (to keep wholesale customers
from unduly relying upon the utility to make up scheduling shortfalls), there are limits to
a utility’s ability 10 exceed the costs of providing such service.”’ In Indiana Michigan
Power Co., 44 FERC § 61,313 at 62,079 (1988), FERC approved emergency energy rates
of 100 mills/k Wh (or ten cents), but cautioned that this rate represented “the upper end of
a range of reasonable 1ates to act as a disincentive to use emergency service as an
economic alternative to non-emergency service, ard at the same time not to be exorbitant
or exploitative.” Jd. at 62,079. At $75/kW-month, the Company’s deviation charge applied
to a single unscheduled delivery of 1,500 kW in one hour of a month would produce a
higher payment to CEI than if it assessed a 100 mill/kWh rate for 1,500 kWh of
emergency energy in each and every hour of the month. Thus, CEI's deviation charge is
insupportable, even as a penalty provision.

Moreover, when CPP overschedules deliveries of power from third parties to
avoid the enormous “deviation charge,” it is competitively harmed by another of CEl's
proposed amendments. In hours when CPP schedules more energy for delivery than it
can use, a prudent practice in light of the $75/kW-month charge, CEI retains the excess
energy for its own use and pays CPP a rate equal to only one-half of CEI's fuel costs,
while CPP must, of course, still pay its suppliers full price for that energy. Thus, CEl
gets cheap energy that it can use, while CPP pays full price (less the modest payment

made by CEI) for energy that CPP cannot use. As a result, CEl has an unfair competitive

% The Antitrust License Conditions provide that “all rates, charges or practices in connection” with the

implementation of the Conditions “are to be subject to the approval of regulatory agencies having
jurisdiction over them.” 10 NRC at 299.

-



«34 -
advantage either way — the Company either gets very inexpensive energy or it collects
enormous penalties.’® Even if CPP prevails at FERC and obtains a refund of penalty
charges paid, CPP will be unable to recover the costs of overscheduling energy in order to
avoid this penalty or the permanent costs of competitive harm during the period in which
the penalty charge is effective.

Further tilting this “heads 1 win, tails you lose” mechanism in its favor, CEI is
proposing that these provisions apply to all “deviations” above and below zero, no matter
how insignificant. The failure to utilize a “deadband™ approach (within which no penalties
would apply for deviations of less than, say, five percent of scheduled amounts, to

recognize the impossibility of zero deviation) is contrary to standard industry practice.

REQUESTS FOR RELIEF

For the reasons set forth above, CPP requests that the Commission:

(1N find that CEI is obligated under the Antitrust License
Conditions to provide interconnection and wheeling
services as specified in this Petition, including pro-
viding the requested fourth interconnection with
CPP at the Fox Substation;

(2) issue a Notice of Violation against CEIl for its
failure to comply fully with these obligations;

(3)  require CEI to submit a timely written reply ad-
mitting or denying that CEI is in violation of these
obligations, setting forth the steps it is taking to
ensure compliance with the Antitrust Licerse Con-

*  This impediment to accurate scheduling was exacerbated by CEI's unilateral and unwarranted 1994

imposition of severe schedule change restrictions that prohibited changes in scheduled deliveries of energy
except on a day-before basis. The FERC initiated 2 proceeding on scheduling issues in response to CPP's
August 12, 1994, Complaint. A recently entered into settlement agreement in that proceeding that substantially
increases scheduling flexibility in a manner more consistent with widespread industry practice is now
pending before FERC.



ACTION

EDO Principal Correspondence Control

OM: DUE: / EDO CONTROL: 0000971

DOC DT: 01/23/96

-

CONTACT:

0GC Cyr

e —

ECIAL INSTRUCTIONS OR REMARKS:

'For Appropriate Actjon ° - o Y

FINAL REPLY:

vid R. Straus on behalf of

aror Sobeol Jnrdan & William T. Zigli,
ity of Clev _and, Ohio

EDO

R SIGNATURE OF : ** GRN #¢ CRC NO:
8C: ROUTING:
"MOTIONS OF THE CITY OF CLEVELAND, OHIO FOR PARTIAL Taylor
SUMMARY JUDGMENT OR, IN THE ALTERNATIVE FOR Milhoan
" SEVERANCE OF ISSUE AND EXPEDITED HEARING Thompson
'PROCEDURES = PERRY & DAVIS=BESSE Blaha

Russell, NRR
Lieberman, OE
. WMiller, RIII




UNITED STATES OF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

IN THE MATTER OF
CLEVELAND ELECTRIC ILLUMINATING COMPANY
(PERRY NUCLEAR POWER PLANT,

UNIT 1, FACILITY OPERATING LICENSE
No. NPF-58)

Docket No. 50-440-A
Docket No. 50-346-A
(DAVIS-BESSE NUCLEAR POWER STATION,

UNIT 1, FACILITY OPERATING LICENSE
No. NPF-3)

Vvvvvvvvvvv

TO: Executive Director for Operations
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

PETITION OF
THE CITY OF CLEVELAND, OHIO FOR
EXPEDITED ISSUANCE OF NCTICE OF
VIOLATION, ENFORCEMENT OF
LICENSE CONDITIONS, AND
IMPOSITION OF APPROPRIATE FINES

Glenn S. Krassen Sharon Sobol Jordan
CLIMACO, CLIMACO, SEMINATORE, Director of Law

LEFKOWITZ AND GAROFOLI, Co., L.P.A. William T. Zigli
The Halle Building, Suite 900 Chief Assistant Director of Law
1228 Euclid Avenue CiTy of CLEVELAND, OHIO
Cleveland, Ohio 44115 106 City Hall

601 Lakeside Avenue
Cleveland, Ohio 44114

David R. Straus

Scott H. Strauss

SPIEGEL & MCDIARMID

Svite 1100

1350 New York Avenue, NW

Washington DC 20005-4798
January 23, 1996
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ditions, and providing other compliance information
required by this Commission;

(4)  direct CEI to comply immediately with the portions
of the Antitrust License Conditions at issue here,
including requiring CEI to withdraw immediately
from the Federal Energy Regulatory Commission
the portions of CEl's filing at issue in Docket
No. ER93-471-000 that are inconsistent with the
License Conditions, as specified herein;

(5)  direct CEI to provide firm wheeling service during
1996 in the amounts recucsted by CPP in its
August 11, 1995, letter to CEl and in accordance
with CEI's obligation under Antitrust License
Condition No. 3;

(6)  impose the maximum fines under the Atomic

Energy Act permissible for CEI's violations of the ’
license conditions (42 U.S.C. §2822(a)) which,

through the end of 1995, would amount to close to '
$100,000,000;”" and

(7)  undertake these requested actions on an expedited
basis, consistent with the demonstration here that
CEI has not met its License Condition obligations,
and that each day of delay in its doing so is causing
unlawful competitive injury to CPP.

With respect to item (4), above, the specific actions which CEI should be directed
to undertake include requiring the Company to:
(A)  withdraw the $75.00/kW-month “deviation” charge

from the rate schedules at issue in ER93-471-000
and those filed at FERC on May 25, 1995; and

n

Even if the violations are considered to be a single violation, and if they are deemed to commence in
April 1993 when CPP formaily filed at FERC for the fourth interconnection, after CEl had refused to
provide it, that represents almost 1,000 days of violation. 42 U.S.C. § 2822(a) permits the imposition, for 2
“continuing” violation, of up to $100,000 per day of violation.
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(B)  withdraw that portion of the “Operating Agreement”
providing to Toledo Edison “highest priority” treat-
ment for its purchases of emergency power from CEL

CONCLUSION

WHEREFORE, for the foregoing reasons, CPP asks that the Commission act
expeditiously to enforce the Antitrust License Conditions attached to CEI’s nuclear plant
licenses in the manner specified in this petition.

Fespectfully subnitted,

Sharon Sobol Jordan
Director of Law
William T. Zigli
Chief Assistant Director of Law ’
CiTy OF CLEVELAND, OHIO
106 City Hall
601 Lakeside Avenue ’
Cleveland, Ohio 44114
(216) 664-2814

Glenn S. Krassen

CLIMACO, CLIMACO, SEMINATORE,
LEFKOWITZ AND GAROFOLI, Co., L.P.A.

The Halle Building, Suite 900

1228 Euclid Avenue

veland, Ohio 44115

&Y

vid R. Straus
Scott H. Strauss

SPIEGEL & MCDIARMID

Suite 1100

1350 New York Avenue, NW

Washington, DC 20005-4798
January 23, 1996 (202) 879-4000




10.

LIST OF ATTACHMENTS

GRAPH DETAILING CEI-CPP RETAIL CUSTOMER SWITCHING, 1960 TO DATE
CEI MARKETING FLYERS

LETTER TO CEI FROM CPP, DATED AUGUST 11, 1995, REQUESTING FIRM TRANS-
MISSION SERVICE RESERVATIONS FOR USE DURING 1996

ExCERPT FROM CEI FIRM TRANSMisSION TARIFF NO. |

LETTERS TO CPP FROM CEl DATED NOVEMBER 2 AND 3, 1995, sTaTInG CEl's
REFUSAL TO PROVIDE TRANSMISSION TO CPP FOR ITS PURCHASE FROM OHIO POWER

EXCERPT FROM CEI APPLICATION FOR REHEARING IN FERC DOCKET No.
EL93-35-000

CEI-ToLEDO EDISON COMPANY OPERATING AGREEMENT, DATED APRIL 1987

LETTER TO FERC SECRETARY CASHELL FROM CEIl, DATED OCTOBER 9, 1995, N
FERC DoCKET No. EL93-35-000

LETTER TO CLEVELAND MAYOR GEORGE V. VOINOVICH FROM CEI CHAIRMAN OF
THE BOARD ROBERT M. GINN , DATED SEPTEMBER 19, 1985

EXCERPT FROM CEI'S ANSWER TO CPP COMPLAINT IN FERC DOCKET
No. EL93-35-000
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The Mluminating Company

. y. y g
& Covarow Erovgy Commany

SOME
UESTIONS
TO CONSIDER
ABOUT THE
“HIDDEN COSTS”




WHEN YOUR HOME'S LOOK IS AT STAKE,
MAKE SURE YOU KNOW ALL THE FAGTS

You may be asked (0 icave The [luminating
Company for another electric supplier. But
there are many “hidden coss™ in making 8
change, some of which can affeect the exterior
of your home and your landscaping,

S0 here arc 2 fow questions you might want
answered concerning these issucs.

What work done by the other clectrical
supplier can affct any home?

Gerung hooked up to another electric

supplicr can he dificult if ull preparation

work is not completed property. You may
want to find out if the other supplicr needs
to install its equipment to the outside of
your home.

« Will the other electric supplier pul in an
additonal service box on your home U thelr
polex are placed in fruat of your property’

« Will your presers electrical service hox
nced 10 be removed?

o Who will *.. respuasible for any possible
damage to your home if cquipment I
removed?

« What exterior work om your home noeds W

bempktcdihrvpimmcehm
is Installed?

o Who will be responsible for any possible
damage 10 your home ¥ the replacement
service box iy installed?

o If necessary, how much addiconal
cq\ﬂpmcmhiﬂbemchudloyourhomc?

+ To whom do you give permission to insiall
aty more cquipment?

o Will there be a problem running 4 power
line through any trees, shrubs. bushes. eic.
oa your property’ Wil they he damuged’

o Will any tandscaping right next 1o your
home be affecied hy a replacement
senvice box?

We hope the above questions Can senc a< 2
starting puint in getting the answers \ou newd
if you are approached by another clectric
supplier. As your full-service clectric compan,
our phone lines are always open.

Please feel free to call us amytima -
day or night - at 861-9000



Serving The Best Location in the Natioa

Desr Friend,

mwmcmmumpm\mm«nm.tumuw
for many years.

wcmmwoawwmcwdo«mwrmwumm&m

olyowmmddonuowmhm. Because of this changs, you

Ttn!!.‘wir.sdr.gccmmi:sﬁnh-ﬁ:mycvmw&wh, retighie
lectricity w.mumwmmmmm.ooomm
wmnmdbylbmodym-mmm.
Sincerely,

The Muminating Company

A Cermencr Energy Company

THE CLFVELAND ELFCTFIC ILLUMINATING COMFPANY

no.nm-mmam.wm»um-wm o 39 MUBLC SOUANE
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Cleveland

City of Cleveland

£ WHITE MATCR
130C LAKISIOE AVENVE
CLIVELAND, OMIQ dd 1141180

August 11, 1995

Mr. Thomas G. Soloamon, Manager Bulk Power Qperations
Cleveland Electric llluminating Company

6896 Miller Road

Brecksville, Chio 44141

Cear Tom:

Enclosed are wansmissicn service agresments under the CEl FERC Transmission
Tari¥ for the following reservaticns:

East Kentucky Power Cocperative ter 30 MW from January 1, 1§38 threugh
Dacember 31, 1996 .

Cineinnat Gas & Elactric Co. For §Q MW from January 1, 1996 trrough Decembaer 31,
1638

sew York Pewer Authority far 32 MW from January 1, 1898 hrough December 37,
1838

Chie Power Company for 40 MW from Septemoer 1, 1988 through Dacemcar 37,
13388

Flaase respond to these reservation requests as scon as possicle. The transmissicn
reservations for the 38 MW of AEP Tanners Creex ane 10 MW AMP-Qhie Gorsuen
power will be sent to you by AMP-Chio.

Very truly yours,

_ el

Jerame W. Salko, Manager
Electric System Operations

ce: Nagah Ramadan
George S. Pofok
William Zigh

an Pl Onnnevamirg Eaminroer
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. Illuminating Company Cancels First Revised Sheer no. 3
., FERC Rlectric Tarift Effective: October 1, 1988
« Original vel. Ne. !

Prior to commencement of Transmission Service
under this tariff each Customer shall execute and deliver
to CEI a Service Agresment in the Form of Service
Agresment attached to this Tariff. The customer by
commencing to take Transmission Service frem CII agrees to
take and pay for, aend CII by commencing to furnish such
Sarvice agrees to furnish the Sarvice, subject to the
terns and conditions of this Service Tarif?f as they may be
in effect from time to time subject to asction by the
governmental bodies having regu Atory jurisdiction over
sarvices rendersd hersunder.

Transmission Service shall be provided by CXI
from time to time, upen (i) writtan request by a Customer
for the reservation of transaission capacity (Transaission
Reservation) for a peried ef one week or longer, and (44)
concurrence in such request by CII in writing. When
necessary, any request or concurrence relating to the
availability of transmission service may e made crally
and shall be confirmed in writing as soon as practicable
but not later than the third day folloving the day such
oral request or concurrence is given.

When CEI plans its future transmission capability, it will
sake reascnable provision for disclosed future trangmis-~
sion requiresents or entities using wheeling services. 3/

. Duration

This Service Tariff shall become effective 10
days after filing with the FERC and shall eentinue in
effect for one year, and thereafter for similar periods
unless changed, modified, or superseded. €=l reserves the
right to make a filing with the FERC for terminstion of
sarvice under this tariff.

e nge 2 nd Te ns

fervice

This Service Tariff, the services to be
rendered, cospensation and the tarms, conditicns, and
rates included harein are subject to being superseded
changed, or modified either in whole or in part, sade. fron
tine td time by & legelly effective filing of CX3 with eor
by order of the FERC or any superseding regulatery
suthority having jurisdiction and both CII and Customer
shall have the right st any tise to sesk unilaterally
Superseding services, compensation, terms, conditiens, and
Tates from such regulatory suthority.

1/ The term "disciosed” is defined as the giving of
“ reascnable advance notification of future requiresents

ber anbivioe wotidVldelanw whaslieow saowisae e he sedae
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" ohe Cleveland Electric Second Revised Sheet No, o

" 1lluminating Company Cancels First Revised Sheet N
ERC Electric Tarif? Effective: October 1, 193s
Oziginal Vel. No. 1

FORM OF SERVICE AGREEIMENT

Tais Agreement made and entered into this day of

o ] o 19__ by and between The Cleveland Electric
IITurinating Company ‘CEI) and
(Customer).

WITNESSITR

That in consideraticn of the mutual covenants and ajTeements
berein contained, the parties hereto covenant and agree with sach
other as follows:

CXI shall provide transmission service in accordance with
the terms and conditions of CEI's FERC Electrie Tariff, Original
Volume No. 1, as the same may be amended from time te time and in
accordance with the specifications set forth on attached Exhibit
A.

In Witness Whareof, CII and Customer have caused this
Service Agreement to be exscuted in duplicate in their nazes by
their respective duly authorized officials, as of the day and
year first above writtean.

Attest: s
Name of Customer
HOLAGT IR, ”
Approved: THE CLEIVELAND ELICTRIC .
: ILLUMINATING COMPANY
o RO T ”
Issued by:

Richazd A. Millar
Executive Vice Presidant




*he Cleveland Electric Second Tevised Sheat No. 10

Illuninating Company Cancels First Revised Sheet Nos. 10 a

\

1.
7.

3.

TRC Electric Tariit Effective: October 1, 198%
Original Vel. No. 1

EXRIBIT A
INT AND SERV 4 ICATIONS

Rame of Customer:

location of point of delivery:

Rty

Description of electzicity:

Electricity delivered by CEI will be three phase,
vires, alternating current of approximately 60 Hertz, at &
nominal voltage of _______ volts.

Metered voltage:

Lecation of meter:

Effective date:

Provisions for special facilities or conditicns:

In Witness ¥haereof, CII and Customar havi sach caused this

Exhibit A to Service Agreenant for Provision of Transmission
Sarvice to Municipelities and Rural Electric Cocperatives, date?

¢ to ba executed in their names by their

Tespective duly authorized officials en this day of

) 19

THE CLEVELAND ELIZCTRIC

By

ILLUMINATING COMPANY

Nass oi'Enstaeo:

Issued by:

Rickard A. NMiller
Executive Vice President
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me Clevelard Electric Second Revised Sheet No. 1°

tlluminating Company pifectives Oect
2¢ Electzic Tariff ober 1, 1985

siginal Vel. Ne. 1

This Sheet Was Cancelled By Second Revised Sheet No. 10,
Effective October 1, 1985

Issued by:
Richard A, Miller
Executive Vice Presidant
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CLEVELAND OFFICE
‘.m: 8200 OAK TREE BLVD
Nik? AOOM 448

INDEPENDENCE, On 4411

QAUCE T ROSENE AW OPERATING COMPAMIES FAX (2164472692

DOVGLAS J WEWN A CLEVELAND ELECTRIC ILLUMINATING
WARK R KEMMC TOLEDC EDISON TOLEDO OFMICE
EDISON PLAZA
PARALEGAL 200 MADISON AVENUE
Y B WeCARE CORPORATE/REGULATORY PRACTICE AREA TOLEDQ, OMIO 43882
FAX (419)248-828)

November 2, 1995
David R. Straus, Esq.

Spiege! & McDiarmid
1350 New York Ave., N.W.
Washington, D.C. 20005-4798

Dear David:

Please be advised that The Cleveland Electric Illuminating Company (CEI) will not provide
the transmission services requested by Cleveland Public Power (CPP) associated with the power wle
by the Ohio Power Company (Ohio Power) to CPP for delivery of 40 MW to the CEl/Ohio Power
interconnection commencing September 1, 1996 through December 31, 1996. This transaction,
although contractually described as a wholesale sale from Ohio Power to CPP, will be the functional
equivalent of a sale "directly to an ultimate consumer”; accordingly, in accordance with Section 212
of the Federal Power Act, CEI is not required to provide transmission services with respect to this
transaction. Furthermore, the Federal Energy Regulatory Commission (Commission) lacks authority
10 issue a mandatory wheeling order against CEI under the Federal Power Act to effectuate this
transaction.

On this date, the Company has sought a declaratory oider from the Commission that it is not
required to provide the required transmission services associated with this transaction. | have
enclosed herein a copy of the petition for declaratory order filed with the Commission.

Please be further advised that CEI's refusal to provide the requested transmission services is
mduwmyﬂnﬁnﬁmmmocmmm&msysmmmﬁnpmﬁdemodm
transmission services requested by CPP in its letter dated August 11, 1995. Copies of the other
mmimmamommguwwcwmwdnmpﬁlc@l
personnel on this date.

WMM
Zﬂm
Senior Counsel

MCR:ms
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#200 Och roe Bouinwarg Mosi Adoress:
Ingepundence O PO. Box 94661
26-447-700 Clovesand, Om 4I01 4881

November 3, 1995

BAND DELIVERY

Jerome W. Salko, Manager
Electric System Operations
City of Cleveiand, Ohio
1300 Lakeside Avenue
Cleveland, Ohio 44114-1100

Dear Jerry:

In response to your request for gansmission service dated August 11, 1995
under CEl FERC Transmission Tariff, CEI will provide the services indicated
below. CEI's agreement to provide the services is expressly conditioned upon the
following:

1. The installation of the 138 kV capacitors before the 1996
summer load season as stated in your letter of September 22,
1995 and Mr. Pofok's letter of October 30, 1995; and

2. Completion of the necessary transient interaction studies
involved with capacitor installations to avoid electrical
disturbances oa the City's and CEI's systems and
communication of the results of the studies o CEL

CEI can perform the necessary transient interaction studies at your request.
Please notify me within tea days whether the City will meet these conditions.

In anticipation of the City's agreement with these conditions, [ have enclosed
the following signed service sgreements:

. East Keatucky Power Cooperative for 30 MW from January 1,
1996 through December 31, 1996,

2. Gmtmaddu&!lmComyfwwMWbmlan
1, 1996 through December 31, 1996; and

Opararing
Crovaiang Blocmic urmened ng
Tohedo Fdison




3. New York Power Authority for 32 MW from January 1, 1996
through December 31, 1996.

The request for transmission services related to Ohio Power for 40 MW from
9/1/96 through 12/31/96 is denied for the reasons stated in the enclosed letter to
Mr. David R. Straus.

Very truly yours,
7.6 Mw/sn

Thomas G. Solomon
Manager - Bulk Power Operations

TGS:ms



rleveland Electric Second Revised Sheet No. 9

11luminating Company
FERC Electric Tariff Effective: October 1, 1985

original Vol. No 1
SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1995
py and between The Cleveland Blectric Illuminating Company
(CBI) and Cleveland Public Power (Customer).

WITNESSETH

That in consideration of the mutual covenants and agryements
perein contained, the parties hereto covenant and agree witi each
other as follows:

CEI shall provide transmission service in accordance with the
terms and conditions of CEI’'s FERC Transmission Service Tariff,
Original Volume No. 1, as the same may be amended from time to time
in accordance with the specifications set forth on attached

BExhibit A.

In Witness Whereof, CEI and Customer have caused this Service |
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first

above written.
Attest: CLEVELAND PUBLIC POWER

Manager Electric
System Operations

APPROVED: THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

ayzma,é fM

te: /1 /G5
y o

Issued By: Richard A. Miller
President
Centerior Corporation




cleveland Electric Second Revised Sheet No. 10

1lluminating Company
FERC Electric Tariff Effective: October 1, 198§

original Volume No. 1

EXHIBIT A
POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

2. Location of point of receipt: CEI’'s existing interconnect
with the Ohio Power Company.

3. Description of electricity: Blectricity received from
supplying utility will be three phase, 3 wires, alternmating
current of approximately 60 Hertz, at a nominal veltage of
345,000 volts.

4. Demand reservation: 30,000 KW originating from EK

5. Metered voltage: 138,000 volts
[ Location of meter: CPP/CEIl interconnections
Effective date: August 11, 1995

8. Reservation period: January 1, 1996 0001 to December 31, 1956
2400 (hours ending).

9. Provisions for special facilities or conditions:

In Witness Whereof, CEI and Customer have each caused this
Bxhibit A to the Service Agreement for Provision of Transmission
Service to Municipalities and Rural Electric Cooperatives, dated
August 11, 1995 to be executed in their names by their respective
duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC CLEVELAND PUBLIC POWER

ILLUMINATING COMPANY
Jerome W. Salko

By: ﬂ“a i #ﬁ — By:
Manager Electric

Date : /O/-W/?f System Operations
/ L4
Date: g-/1-99

Issued by: Richard A. Miller
President
Centerior Corporatrion



cleveland Electric second Revised Sheet No. 9

flluminating Company
FERC Electric Tariff Effective: October 1, 1985

poriginal Vol. No 1
SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1995
and between The Cleveland Electric Illuminating Company
(CEI) and Cleveland Public Power (Customer) .

WITNESSETH

That in consideration of the mutual covenants and agreements
herein contained, the parties hereto covenant and agree with each

other as follows:

CEIl shall provide transmission service in accordance with the
terms and conditions of CEBI's FERC Transmission Service Tariff,
original Volume No. 1, as the same may be amended from time to time
in accordance with the specifications set forth on attached

Exhibit A.

In Witness Whereof, CEI and Customer have caused this Service |
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first

above written.

Attest: F@ CLEVELAND PUBLJIC POWER
/ Manager Electric
Date: 5‘ W Ql System Operations
APPROVED: THE CLEVELAND ELECTRIC
/// ILLUMINATING COMPANY
2t ay=,¢£z¢é 7-/é«-/ﬂ
ate: ///////Zf /0 J’//ff
Issued By: Richard A. Miller
President

Centerior Corporation




cleveland Electric

flluminating Company
FERC Electric Tariff
original Volume No. 1

EXHIBIT A

second Revised Sheet No. 10

Effective: October 1, 1985

POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

as Location of point of receipt: CEI'S existing interconnect

with tne Ohio Power Company.

3. Description of electricity: Blectricity received from

supplying utility will be three phase,
current of approximately 60 Hertz, at

345,000 volts.

3 wires, alternating
a nominal voltage of

3 Demand reservation: 50,000 KW originating from CG&E
5. Metered voltage: 138,000 volts |

€ Location of meter: CPP/CEI interconnections

PP Effective date: August 11, 1995

8. Reservation period: January 1, 1996 0001 to December 31, 1996

2400 (hours ending).

9. Provisions for special facilities or conditions:

In Witness Whereof, CBI and Customer have each caused this

Exhibit A to the Service Agreement for Provision of Transmission
Service to Municipalities and Rural Blectric Cooperatives,
August 11, 1995 to be executed in their names

duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

by: Alaxt 7 Zlc«»/

Date : /0/7//9f
o= 4.
Issued by: Richard A. Miller
President

Centerior Corporation

CLEVELAND PURLIC POWER

By:

Date:

dated
by their respective

Jerome W. Salko
Manager Electric
System Operations

R-//-95




cleveland Electric Second Revised Sheet No. 9

flluminating Company
FERC Electric Tariff Effective: October 1, 1585

original Vol. No 1
SERVICE AGREEMENT

This Agreement made and entered into this August 11, 1998
and betwszen The Cleveland Blectric Illuminating Company
(CBI) and Cleveland Public Power (Customer).

WITNESSETH

That in consideration of the mutual covenants and agreements
herein contained, the parties hereto covenant and agree with each
other as follows:

CEI shall provide transmission service in accordance with the
terms and conditions of CEI‘s FERC Transmission Service Tariff,
Original Volume No. 1, as the same may be amended from time to time
in :ccotdancc with the specifications set forth on attached
Exhibit A.

In Witness Whereof, CEI and Customer have caused this Service |
Agreement to be executed in duplicate in their names by their
respective duly authorized officials, as of the day and year first
above written.

Attest: CLEVELAND PUBLIC POWER

ger ﬁlcctric
System Operations

APPROVED: THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

7 SPPEY W,
CszA;LZ.Z___/ | /0/.7/ 7

NOTE: THIS SERVICE AGREEMENT IS BEING SUBMITTED UNDER PROTEST AND WITH
FULL RESERVATION OF RIGHTS BY CLEVELAND PUBLIC POWER BASED ON THE SERVICE
AGREEMENT EFFECTIVE JUNE 1, 1986 FOR THE TRANSMISSION OF NYPA POWER TO
CPP AND THE PAST PRACTICE OF CEI SINCE THAT TIME.

Issued By: Richard A. Miller
President
Centerio. Corporation



cleveland Electric Second Revised Sheet No. 10
1l1luminating Company
FERC Electric Tariff Effective: October 1, 198%5
Original Volume No. 1

EXHIBIT A
POINT OF RECEIPT AND SERVICE SPECIFICATIONS

1. Name of Customer: CLEVELAND PUBLIC POWER

3. Location of point of receipt: CBI's existing interconnect
with the Pennsylvania Electric Company.

3. Description of electricity: Blectricity received from
supplying utility will be three phase, 3 wires, alternating
current of approximately 60 Hertz, at a nominal voltage of
345,000 volts.

4. Demand reservation: 32,000 KW originating from NYPA

$. Metered voltage: 138,000 volts
6. Location of meter: CPP/CEI interconnections
Effective date: August 11, 1995 ’

8. Reservation period: January 1, 1896 0001 to December 31, 1996
2400 (hours ending) .

- Provisions for special facilities or conditions:

In Witness Whereof, CEI and Customer have each caused this
Exhibit A to the Service Agreement for Provision of Transmission
Service to Municipalities and Rural Electric Cooperatives, dated
August 11, 1995 to be executed in their names by their respective
duly authorized officials on this August 11, 1995.

THE CLEVELAND ELECTRIC CLEVELAND PUBLIC POWER

ILLUMINATING COMPANY ﬁzbéﬂi;,-
By: ‘ﬁﬁé] z%ﬂﬁz By: /
Jerome W. Salko

Manager Electric
Date : /0/2//9)’
I Ld

System Operations
pate: _ 9—//-9T

NOTE: THIS SERVICE AGREEMENT IS BEING SUBMITTED UNDER PROTEST AND WITH
PULL RESERVATION OF RIGHTS BY CLEVELAND PUBLIC POWER BASED ON THE SERVICE
AGREEMENT EFFECTIVE JUNE 1, 1986 FOR THE TRANSMISSION OF NYPA POWER TO
CPP AND THE PAST PRACTICE OF CEI SINCE THAT TIME.

Issued by: Richard A. Miller
President
Centerior Corporation



ATTACHMENT 6



UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

City of Cleveland, Ohio

v.

Docket No. EL93-35-000

The Cleveland Electric
[lluminating Company

A

APPLICATION OF
CLEVELAND ELECTRIC ILLUMINATING COMPANY
FOR REHEARING OF ORDER ISSUED JUNE 9, 1995
Pursuant o Rule 713 of the Federal Energy Regulatory Commiision's rules of
practice and procedure, the Cleveland Electric [luminating Company (*CEI" or "Company®)
hereby requests that the Federal Energy Regulatory Commission (*FERC® or *Commission®)
grant rehearing and modify its Order Directing Interconnection and Denying Complaint
issued in this proceeding on June 9, 1995 (the “June $ Order®) insofar as that order directs
CEI to provide a fourth interconnection between its electric system and that of the City of
Cleveland, Ohio ("City") and to file with the Commission certain materials pertaining to such
fourth interconnection.
L INTRORUCTION
CE! is an electric public utility subject to the Commission's jurisdiction under Part [I
of the Federal Power Act which operates electric generation, transmission and distribution
facilities for the purpose of providing electric service in northeastern Ohio, including the
City.
mCiqwanwmmﬁmm'smwmf«m
mdmwmommmmmwmmmq. CEl is
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presently interconnected with the City's electric system at three 138 kv interconnection points
that are operated in paralle! and have a total capacity of approximately 300 MVA. CEI
engages in interconnected system operations with the City pursuant to an Agreement for
Installation And Operation of a 138 KV Synchronous Interconnection between CEI and the
City dated April 17, 1975, as am :nded (CEI Rate Schedule FERC No. 12) (the "CEI-City
Interconnection Agreement”).

The three existing interconnections between CEI and the City are more than ample to
serve the maximum loads imposed by the City over those interconnections in a reliable
manner.' Nevertheless, on April 22, 1993, the City filed a complaint in this proceeding in
which it requested the issuance of an order directing CEI to establish a fourth point of
interconnection between the CEI and City electric systems (the “Complaint”). The City
alleged in part that CEI was obligated to establish such additional interconnection point as
result of (a) a Jetter dated September 19, 1985 from Robert M. Ginn, then Chairman of the
Board of CEI, to the Mayor of the City of Cleveland (the *Ginn Letter®), (b) an agreement
dated October 18, 1985 among Toledo Edison Company (*Toledo Edison®), CEI and
American Municipal Power-Ohio, Inc. (*"AMP-Ohio®) (the *AMP-Ohio Agreement”), and (¢)
a license condition adopted by the Nuclear Regulatory Commission in The Toledo Edison
Company and The Cleveland Electric Dluminating Company, 10 NRC 265 (1979) and
incorporated in licenses issued to CEI for ownership of certain nuclear power plants (the

*NRC License Condition"®).

1. mmnlmsfuapciqofmmwmuwﬁdin@CEl-
City Interconnection Agreement is 300 MW. The City's peak load in 1994
was approximately 210 MW,



Commission erroneously assumes in the June 9 Order that the City has made such a request
(June 9 Order at 13).

suud\eCompmmwumbmmdwmeFERC. it cannot be considered o be 2

request 19 CEl for establishment of an additional interconnection. Moreover, the Complaint

H is void of many of the essential details pertinent to establishment of an additional point of
interconnection which must be included in any such request.” ‘There is no evidence in this
proceeding of any other request for an interconnection whick might support the
Commission's finding that the City has complied with the condition precedent 10
establishment of any interconnection pursuant to the AMP-Ohio Agreement by submitting to
CEl a reasonably detailed request for a fourth point of interconnection in which it aruculates
memmnmdchancmofwinmﬁmmnituuking. For these reasons, the

Commission's finding that the City had made a request 0 CE! for an interconnection is not

supported by submnﬁalcvidaumdmusbem
4. The FERC Erroneously Found That NRC License Cpndition Confers Upon

The NRC License Condition obligates CEl, inter alia, to:

offer interconnections unon reasonable terms and conditions at the request of
any other electric entity(ies) in the CCCT, such interconnection to be available
(wimdumdfamymrymappuabhnfuypmadum) for

Mcmwmdwmbﬁngmmdnmmwmnbem;
muundmmmhmﬂyvaawevﬂmt_mmw. Although that

acdmbnmﬁmdymbhwmwg.mmndphmna;ood faith
mmw:mmumqmmzmmummmnm




gpemion in a closed-switch synchronous operating mode if requested by the
interconnecting entity(ies). (emphasis added)

In & cryptic and narrowly written discussion, the Commission stated in the June 9
Order:

Eor purposes of Cleveland's filing here, NRC Licensing Condition No. 2
describes conditions under which CEI is bound to provide an interconnection
1o Cleveland, Lg., upon request by Cleveland in exchange for the NRC's
approval of the licenses. Cleveland has, in fact, made such a request. As
such, given the facts of this case including the close nexus between NRC
Licensing Condition No, 2 and tha maiars al issue here, we likewise will
direct CEI to file NRC Licmﬁn;Ca\diﬁmzmmntmscﬁonzos(c)ofme
FPA, and, consistent with that condition, to file a proposed interconnection
agreement. (emphasis added)

Enforcement of nuclear plant license conditions is subject to the jurisdiction of the
Nuclear Regulatory Commission, not this Commission. As CEI noted in its response to the
Complaint (CEI Response To Complaint At 11):

FERCdounumcwMtyuancc.zosofmeFPAwinmpmor
mfomwﬁdmmbhﬂubymmwhichmmwm in
a rate schedule on file with FERC. While having jurisdiction to regulate
reasonable implementation of these licensing conditions, FERC has no
jurisdiction to enforce those conditions. See The Cleveland Electns
[uminating C&.. 7 FERC 163,030 (1979), Mod. in Pag at 11 FERC 161,114
(1980). In North Carolina Easiern Municipal Power Agency. 57 FERC
161,372 (1991), FERC denied 2 motion 10 have filed with it the NRC anttrust
license conditions, reasoning, based on its decision in Florida Power & Light.
30 FERC 961,230 (1985), that the conditions are public information and the
W'swummmmwmwmmemﬁdmsm
filed.

mmcauwmmmmumsmumnmmmm.mmmfm
Msmbam{ampdngnmummgwmmm. Rather, this license
condition was promulgated by the Nuclear Regulatory Commission pursuant 1o Section 103
ofmeAmicMyAadW“.uw. lmpla!mnﬁonolGnMomiCEnerlyAct

19



is beyond the FERC's jurisdiction, and the FERC has no basis for usurping the NRC's

statutory authority.

Moreover, the NRC License Condition is similar to nuclear plat license conditions
made applicable o numerous utilities during the 1970s and early 1980s. Because these
license conditions do not constitute rate schedules, the FERC has not as a general matter
required that such license conditions be filed pursuant to Section 205 of the Federal Power
Act. See, g, North Carolina Eastern Municipal Power Agency v. Carolina Power & Light
Company, supra, 57 FERC at 62,252-62,254. The mere fact that the City requested an
order directing CEI to provide a fourth point of interconnection in which it alleged, inier
alia, that failure to establish such an interconnection was a violation of that license condition
cannot give the FERC the statutory right to assert jurisdiction over that license condition.
Accordingly, to the extent that the grant of relief in the June 9 Order was justified on the
basis of the NRC licensing conditions, it was beyond the FERC's jurisdiction and must be
reversed.

The June 9 Order further assumes that there has been a request for an additonal point
of interconnection that was given to CEI pursuant to the NRC License Condition. On the
contrary, as discussed above with respect to the AMP-Ohio Agresment, there has been no
such request. It is therefore evident that, once again, the condition precedent to
establishment of any point of interconnection pursuant to the NRC License Condition has not

been met.



with respect to establishment of a fourth interconnection, it is not consistent with the terms of
CEl's contractual commitments.

Accordingly, before the submittal of any compliance filing can be required by the
Commission, it is essential that the Commission modify the June 9 Order in order to set forth
clearly and unambiguously what is required for compliance with that order, and that any such
requirement conform to the intent of the parties as reflected in the Ginn Letter, the AMP-
Ohio Agreement and the NRC License Condition.

WHEREFORE, for the reasons set forth herein, CEI respectfully requests that the
Commission grant rehearing and modify the June 9 Order insofar as that order purports to
require that CEI submit a filing to the FERC for establishment of a fourth point of
interconnection between the CEI and City electric systems in the west side of Cleveland.

Respectfully submitted,

CLEVELAND ELECTRIC ILLUMINATING
COMPANY

" /éfko A NZLY

// James K. Mitchell
Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 508-402

Michael C. Regulinsii
Centerior Energy Corporation
6200 Oak Tree Boulevard
Independence, Ohio 44131
(216) 447-2191

Its Atormeys
July 7, 1995
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CERTIFICATE OF SERVICE
I hereby certify that I hava served the foregoing document
upon each person designated on the official service list compiled

by the Secretary in this proceeding.
Dated at Washingten, D.C. this 7th day of July, 199S.

Wie /(f/4;?5220/
ames K. Mitchell
Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20426
(202) 508-4002

0Of Counsel for

Cleveland Electric
Illuminating Company
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CENTERIOR ENERGY CORPORATION
CENTERICR DISPATCH

OPERATING AGREEMENT

April 1587

.-

Issued By: The Centerior Systen
Engineering & Opera-
tions Départment



This document lists the guidelines for the Centerior Dispatching
Operation including economic loading of generating units and
pover transactions with other utilities.

Date 99(’L7/4?17’

Approved By:

HJ

Executive Vice President
Engineering & Operations
Centerior Service Company

_Z/.W/‘ G Date “/:3/87

W.D. Masters

Vice President

System Engineering &
Operations

Centericr Service Company

pate _ ¢ 27:47

r Vice President

eering & Operations

The Cleveland Electric
Illuminating Company

Date Q//LJ/?)

R.P. Crouse

Senior Vice President
Engineering & Operations
The Toledo Edison Company




CENTERIOR DISPATICH OPERATING AGREEMENT

Rescription of Parties

Centerior Energy Corporation ("CENTERIOR") through Centerior
Service Company has undertaken activities to perform coordinated
dispatch of the electrical facilities of The Cleveland Electric
Illuminating Company ("CEI") ard The Toledo Edison Company
("TE"). The term "Operating Companies" refers to CEI and TE.

Eour By Hour Transactions

The guiding principle in making hourly transactions between the
Operating Companies versus cother utilities will be to minimize
total generation costs and maximize savings resulting from the
combined Centerior coperation. All transactions between the
Operating Companies will be in accordance with and pursuant to a
specific Service Schedule contained in the CAPCO Basic Oporltinq
Agreenent. i~ Y
1. In order to minimize the total generation costs of the
Operating Companies the follewing policies have been adeopted.

a. The Econcmy transactions as contained in the CAPCO
Operating Agreement amcng CEI, TE, Ohic Ediscn Company,
Duquesne Light Company and Pennsylvania Powver Company
will be used.

b. Incremental generation costs betwveen the Operating Com-
panies will be compared with other utilities’ costs and
the most economic source shall be utilized.

¢. Normally, quotes shall be exchanged once an hour based on
the forecasted load in the next hour.

d. For transactions between the Operating Companies, no min-
imun spread constraints shall be required, after the ac-
counting of third party losses on the Ohio Edison Company
system.

e. The operating companies shall strive for a 0 MW minimum
pover limit for transactions. The maximum power limits
for transactions shall be the first contingency transmis-
sion system capability of the CAPCO parties transmission
systenms.

f. After the Operating Companies dispatchers have determined
the amount of power transfer required to equalize in-
cremental generation costs, CEI shall notity CAPCO of
this amount for operating and loss accounting purposes.

-2=



g. Each Operating Company pDispatch Organization shall make
all necessary contacts with nen-Centerior Operating Com-
panies for other hourly transactions.

Qne Day or Longer Transactiond

The guiding principle in making next day or longer transactions
between the Operating Companies versus other utilities will be to
minimize total generation costs and maximize savings resulting
from the combined Centerior operation. All transactions between
the Operating Companies will be in accordance with and pursuant
to a specific Service Schedule contained in the CAPCO Basic
operating Agreenment.

1. Next day transactions petveen the Operating Companies
will be based on a willing buyer, wvilling seller policy.

2. CEI/TE shall initially charge the same demand charge for
pover sales to CEI/TE that is being offered to the other
utilities. X

3., If both Operating Companies are potential power pur-
chasers then the Operating Companies will always buy the
pover for the lowest available cost.

4. 1If both the Operating Companies are potential power sel~
lers, each company’s selling price, and amount, shall be
made available to all potential buyers. The potential
buyers shall have the option of se.ecting either Operat-
ing Company as the pover seller.

s, If cne Operating Company is a potential buyer and the
other a potential seller then the Operating Company that
is in the buying position shall always buy the most
economic pover available whether from the other Operating
Company or ancther utility. 1If the Operating Company
sale price is equal to the other competitors, the Operat-
ing Company supplier shall be selected.

ARRIOVALS

1. The dispatching elements of the Operating Companies shall
have the responsibility to approve all non-pass thru pure-
chases of one day cr less and non-pass-thru sales of 1 week
or less. They will also approve all pass~thru transacticns
of one week or less.

2. The head of Centerior Systen Engineering and Operaticns will
have the responsibility of final approval on all non-pass=-
thru interconnection purchases of more than one day and up to
2 weeks (not to exceed 200 MW’s) and on all non=



pass~-thru sales of more than one week and up to 2 weeks (not
to exceed 200 MW’s). He will also have the responsibility of
final approval on all pass-thru interconnections transactions
of more than cone week.

3. The head of Centerior Engineering and Operations shall have
the responsibility of final approval on all non-pass-thru in-
terconnections transactions that (1) involve meore than 200
MW’s for 1 week or lenger or (2) exceed 2 weeks in duration.

4. Interconnectior transactions include those involving OVEC and

municipal electrlc systens.

Rricing

All_interchange between the Operating Companies will be priced
immediately above internal locad and Seneca pumping costs unless
such pricing does not result in minimizing total generation costs
and maximizing savings from the combined Centerior operation.

Emergency Pover/Reliability of Short Term Powerx

Operating Companies will assign highest priority to provide each
other emergency pcwer. An Operating Company will terminate an
existing emergency supply to an outside utility in order to henor
a reguest for emergency power from an Cperating Company. Operat-
ing Companies will assign highest priority to provide each other
Short Term Power. In particular an Operating Company shall ter-
minate Short Term Sales to other utilities before terminating
such sales to the other Operating Company.

Mechanism for Solving Problems

Responsibility for resolving differences of opinion between the
dispatching elements of the Operating Companies concerning
economic dispatch operations and interconnection transactions
shall belong to the head of Centerior System Engineering and
Operations. If problems arise concerning Centerior dispatching
the matter should be referred for resclution to the following
three elements: Superintendent, System Operations Department or
his alternate from Toledo, General Supervisor, System Dispatching
Section or his alternate from The Cleveland Electric Illuminating
Company, and Manager, Systems Operations Coordination or his al-
ternate from Centerior. If a mutually agreeable solution cannot
be reached, the head of Centerior System Engineering & Operations
will settle the disputes after hearing the respective arguments.



Rertinent Documents and Agreements

Dispatching operation will recognize and consider the following:

CAPCO Basic Operating Agreement As Amended

CAPCO Transmission Agreement

Memorandum of Understanding and Agreement Dec. 19, 1985
(Regarding Centerior use of CAPCO transmission)

ECAR Document #2 (Daily Operating Reserve)

NERC Operating Guides and Minimum Criteria for Operating
Reliability



MEMORANDUM OF UNDERSTANDING
and
ACGREEMENT
WHEREAS, The Cleveland Electric Illuminating Company
("CEI"), Duquesne Light Company ("DL"™), Ohio Edison Company ("OE"),
Pennsylvania Power Company ("PP") and The Toledo Edison Company ("TE")

are members of the Central Area Power Coordination Group ("CAPCO");

and

WHEREAS, CEI and TE propose to become affiliated under a
holding company structure wherein each would be the wholly owned
subsidiary of a common parent and propose after that affiliation
to make use for their benefit of certain transmission facilities
which are owned in part by OE but which are subject to the CAPCO

arrangements (the "OE CAPCO Lines"); and

WHEREAS, CEI, OE and TE are concerned that questicns may
arise after the proposed affiliation as to what is a permissible
use of the OE CAPCO Lines by CEI and TE and wish to clarify the
satter in advance for their mutual benefit and in order to enabdle
CEI and TE to formulate definitive plans for the operation of their
electric generating and distribution systems after their proposed

affiliation is accomplished; and

WHEREAS, DL and PP could in the future be affected Ly any
precedent established as a result of the use of the OE CAPCO Lines
by CEI and TE after their proposed affiliation is accomplished if
such use is alleged to be a permissible use under the CAPCO

arrangements.




NQW, TRZIFIFQORZ, the parties agree as follows:
(1) That any use that CEI anc TEZ might make of the OE

(APCO Lines would be improper unless such use was permissible under

|
{the CAPCO arrangements and that the CAPCO arrangements as they

gwcsontly exist would permit CEI and TE to make use of the 0E CAPCO
|
r

lines after their proposed affiliation only if such use i3 specified
in & Schedule contained in the CAPCO Basic Operating Agreement dated

s of September 1, 1980, as amended, or to obtain (each for itself

s to its own ownership 1ntcriat and not for the other) their
synership share of power generated by generating units designated as
*APCO Units under the CAPCO Basic Operating Agreement, and not other-
..se; and CEI and TE, intending to be legally bound and in order to
induce OE to formally acknowledge in advance the permissible scope
under the CAPCO arrangements of their use of the OE CAPCO Lines |
‘ |

ifter their proposed affiliation, agree that after their proposed

iffiliation is accomplished, any use by them or for their benefit of ‘2

the OE CAPCO Lines that is not a use specified in a Schedule contained

{n the CAPCO Basic Operating Agremeent or to obtain their ownership |

‘hare of power as described above from a CAPCO Unit (hereafter called

3 "Additional Use") would be improper, would not be permissible
under the CAPCO arrangements as they presently exist and will be made

only after consultation with all of the CAPCO parties, and after

wppropriate amendments to the CAPCO Basic Operating Agreement have

deen entered into or other arrangezents have been made to permit the

Mditicnal Use being contemplated. Any amendments to the CAPCO Basic

lperating Agreement or ether arrangements that are entered into for

the purpose of permitting an Additional Use shall take into account




the extent of the interference or burden that will be imposed ypon

any CAPCO Party as the result of such Additioril Use, and the Parties

hereto agree that they will negotiate in good faith and on a
reasonable basis to effectuate such amendments or other arrangeaents
in order to permit any Additional Use that CEI and TE may request.
CEI and TE specifically agree that any use of the O§ CAPCO Lines
to facilitate the operation of the CEI system (i.e., that part of
the CEI-TE systems situated north and east of OE's service area)
and the TE system (i.e., that part of the CEI-TE systems situated
vest of OE's service area) as a single control area would be such
an Additional Use.

(2) In the event of any conflict between the terzs of
this Memorandum of Understanding and Agreement and any other CAPCO
agreement or agreements previously entered into by and among the
CAPCO Companies, the provisions of this Agreezent shall prevail.

IN WITNESS WHEREOF, the CAPCO Parties have caused this
Memorandum of Understanding and Agreement to be duly executed as

of the 19th day of December 1985.

THE CLEVELAND ELECTRIC ILLUMIN- OHIO EDISON COMPANY
ATING COMPANY

By

Chairman of the Board § Ti&&:)' Pges dtit )

CEO

DUQUESNE LICHT COMPANY PENNSYLVANIA POWER COMPANY
By 424;/77 [:L/{C// /’JXY/ZL4’K/1/~<PXT
Title: grmer e o i ‘I‘itl ¢ Chfirgan (of the Zocars

ANG -n;g rENT
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October $, 1995

¥Ms. Lois Cashell, Secretary

Federal Energy Regulatory Commission
82% North Capitol Street, N.E.
Washington, DC 20426

Rei City of Cleveland, Ohio v. The Clevelsand Rlectric

Dear Ms. Cashell:

This proceeding involves a complaint filed by the City of
Cleveland, Ohio (the "City") against The Cleveland Electric
Illuminating Company ("CEI" or the "Company®) in which the City
alleged, inter slis, that CEI was obligated by certain
agreements into which it had entered to establish a fourth
physical interconnection between the CEI electric system and the
City’s municipal electric system. In an Order Directing
Interconnection and Denying Complaint issued June 9, 1995 (the
"June 9 Order*), the Commission agreed with the City’s
allegation. It therefore directed CEI to provide a fourth
interconnection with the City and "to file with the Commission
its proposed charge for making the fourth interconnection within
120 days of the date of this order.”

Oon July 7, 1995, CEI filed a timely application for
rehearing of the June 9 Order in which it noted that the
documents relied upon by the Commissicn in its June 9 Order
failed to delineats many essential engineering details that are
pertinent to establishment of an additional point of
interconnection. Among the issues that must be resolved before
an sdditional point of intercoanection can be established and
before the charges for the establishment of the interconnection
can be determined are the location of the interconnection, the
voltage at wvhich the interconnection will operats, the
facilities to be installed by each of the parties, and the
modification or reinforcement of existing facilities that may
become necessary as a result of the interconnection. The June 9
Order also left unresolved issues relating to compensation. CEX
advised the Commission that until these issues wvere resolved, it
could not make a compliance filing with confidence that it
complied with the Commission’s mandate.
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On August 1, 1995, the Commission granted rehearing of the
June 9 Order for the purpose of affording itself additional tinme
in which to consider the issues raised in CEI’s application for
rehearing. No further action has been taken by the Commission
since that time. Accordingly, the issues identified in CEl’s
application for rehearing of the June 9 Order remain unresolved.
Without further clarification from the Commission regzrding the
issues identified in CEI’s application for rehearing of the June
9 Order, CEI cannot be expected to develop a proposed charge for
making the FERC-directed fourth interconnection or otherwise
prepare u compliance filing with confidence that it conforms
with the mandate of that order.

While awvaiting clarification and instruction from the
Commission, on June 30, 1995, CEI suggested to the City that it
would be more practical and efficient to incorporate an
evaluation of a potential fourth interconnection into another
closely related study which CEI was already performing for the
City to evaluate their request for transmission serv.ce for the
period 1996 through 2003. On July 13, the City requested CEI to
prepare an Engineering Studies Agreement to evaluate a fourth
point of interconnection as recently proposed by the City and
instructed CEI to perform this study scparately and distinct
from the transmission service study which was underwvay.

Although CEI was somewhat surprised by the City’s reluctance to
rarge the studies, CEI issued an Engineering Studies Agreement
to the City on July 21, 1995 under which Centerior, as the agent
for CEI, would perform the studies requested by the City that
may be appropriate to evaluate the construction of a proposed
fourth interconnection. At this opportunity, the Company alseo
requested electrical diagrams showing the City’s desired point
of interconnection with the CEI transmission system and detailed
power flow data for the City’s existing transmission system in
order to update CEI‘s engineering databases.

To date, the parties have entered into an Engineering
Studies Agreement pursuant to which CEI is evaluating the
engineering feasibility of a fourth point of interconnection as
proposed by the City at CEI’s Fox Substation. As requested by
CEI, the City has provided CEI with electrical diagrams and
pover flow data which are necessary to enable CEI to model the
electrical characteristics of the City’s proposed expanded
system. CEI has also presented the City with two supplemental
requests for data. The City has responded to the first
supplemental request and CEI anticipates the City’s response to
the second request in the near-term to support timely
continuation of the study. CEI has informed the City that a
meeting between the parties to discuss the technical aspects of
the proposed interconnection would be productive once CEI has
prepared its model of the City’s system. CEI has also informed




