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ORDER RECONSIDER'NG SUMMARY DISPOSITION OF PHASE I
AND PHASE 11 LOW-POWER TESTING

On July 24, 1984, we icsued an Crder granting in pari and denying
in part LILCO's motions for summary dispesition on Phase I and Phase 11

of ite Tow-power testing program.l

LILCO's motions were based upon its
assertion that even if the Shoreham facility lacks a qualified onsite
source of emergency AC power, the activities to be performed in Phases I
end 11 requirc no emergency AC power to perform any of the safety

functions specified by the General Design Criteria (GDC), specifically

Phase I: Fuel load and precriticality testing.
Phase II: Cold criticelity tecting.
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GDC-I?.2 We granted the LILCO motions as to certain uncontroverted

which would permit LILCO, prior to decision on LILCO's pending
application for exemption from GDC requirements, to proceed with the
fuel loading, precriticality testing, end limited low-power testing and
activities of Phases I and II.

In reaching our decision on the motions we looked for guidance to
the Commission's order of May 16, 1984 (CLI-84-8), in which the
Commission held that GDC-17 is applicable to low-power operation and
that, in the circumstances of this proceeding, LIIL.CO would either have

to demonstrate compliance with GDC-173 or apply Tor and receive an

Appendix A to 10 CFR Part 50.

3 GDC-17 states, in pertinent part, that:

“An onsite electric power system and an offsite
electric power system shall be provided to permit
functioning of structures, systems, and components
important to safety. The safety function for each
system (assuming the other system is not functioning)
shall be to provide sufficient capacity and capability

to assure that (1) specified acceptable fuel design
conditions of the reactor coolant pressure boundary
are not exceeded as a result of anticipated operational
nccurrences and (2) the core is cooled and containment
integrity and other vital functions are maintained in
the event of postulated accidents.

The onsite electric power supplies, including the
batteries, and the onsite electric distribution system,
shall have sufficient independence, recundancy, &nd
testability to perform their safety functions assuming
2 single failure" (10 CFR Part 50, Appendix A, Criterion A).

|
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statements of material facts, but denied them as to the ultimate issues



exemption to it pursuant to 10 CFR §50.12(a) before a low-power 1icemse
could be issued.

However, it has become increasingly clear that the Commission's
Order (ClLi-84-8) is not without serious ambiguities. Although summary
disposition motions regarding LILCO's Phases I and II were technically
before the Commission when its Order was written, that Order does not
consider or address permission for fuel loading or initial criticality,
and it cannot be construed as even purporting to be dispositive of
Phase I and II issues. We also looked to the NRC St.:/f, with its
professed expertise in the interpretation and analysis of Commission
regulations and rulings, for assistance in interpreting the Order in
question.

Prior to the Commission's Order, the Staff had taken the position
that the requirements of GDC-17 "should be applied with flexibility and
dependent upon the nature of the activity sought to be licensed.”4
Hovever, the Staff in its June 13, 1984 response to LILCO's summary
disposition motions, said that in arcuing that no emergency AC power is
needed during Phases I and 11, LILCO was essentially arcuing that GDC-17
did not apply at that level of operation. The Staff stated its belief

that CLI-84-8 stands for th. proposition that GDC-17 means the same for

NRC Staff Response To LILCO's Motion for Directed Certification of
the Licensing Board's July 24, 1984 COrder (Auqust 17, 1984), at
page 3. See also SECY-84-290 (July 17, 1084),



low-power operation as for full-power operation, and that in the absence
of a fully approved onsite power system, an exemption from GDC-17 is
needed before any low-power operating license may be issued (Staff's
June 13 Response at page 4).

Subsequent to our decision on summary disposition, LILCO on
August 2, 1984 moved for referral and/or for directed certification to
the Commission of that decision. In its August 17 Response, the Staff
rather abruptly and without adequate explanation again changed its
position and now supported LILCO's motion because "early Commission
guidance would be helpful” in interpreting CLI-84-8. The Staff did not
explain why, if the Conmission's Order was as clear as it originally
contended, any further ‘presumably different) guidance would be helpful
or necessary. Instead, it merely stated that "the question raised by
LILCO here, whether (or how) GDC-17 should be applied to fuel loading
and low-power testing, is an issue that may well involve other reneral
design criteria and other license applications" (Stafr's Response at
page 4), The Staff further revealed that "in a similar situation to
that posed by LILCO, the Staff recently granted an exemption from GDC-17
to Duke Power Company to permit fuel loading and precriticality testing
at the Catawba facility" (Staff's Response at page 5, footnote 4).

It now appeares that the Staff, subcequent to our original summary
disposition Order, "hés already met with the Commiscion once (on
July 25, 1984) for guidance on how to apply CLI-84-_ to other license

applications" (Staff's August 17 Pesponse at pages 4-5). That meeting




with the Commicsion was apparently triggered by a July 17, 1984 paper or

communication from the Executive Director for Operations to the
Commission, to "request Commission guidance on the need and standard for
exemptions from the regulations in light of the Commission's Shoreham
decision, CLI-84-8 (SECY-84-290)." That Staff paper further stated in
pertinent part:

"The Shoreham decision, involving compliance with NRC
regulations auring the early stages of operation, the

need for exemptions from the regulations and the standards
for granting exemptions under 10 CFR § 50.12, establishes
practices and requirements for licensing which differ
significantly from prior regulatory interpretation and
practice. . . .

"Prior to the Commission's May 16, 1984 decision in
Shoreham,the staff had viewed the requirements of the
requlations as being reasonably flexible, with various
regulatory requirements applicable or important from a
health and safety standpoint only for certain modes of

?per?tion and operation at certain times and power
evels. . . .

“In Shoreham, CL1-84-8, the Commission had occasion to
exaniine the matter of the applicability of General Design
Criteria (GDC) 17 to fuel loading and low power operation.
Therein, the Commission ruled that GDC 17 does apply to such
operations below full power and at least implicitly found
that an exemption from GDC 17 must be granted if Shoreham is
to be licensed for fuel loading or low power operation prior
to compliance with GDC 17. . . .

“In the context of exemptions related to plant operations,

these determinations regarding "exigent circumstances" and

"es cafe as" are wholly new requirements going beyvond

anything explicitly required by 10 CFR § 50.12. (The

concept of "exigent circun:tances" had previously been

considered a factor onlv in exemptions granted pursuant

to 10 CFR § 50.12(b), issuing limited work autherizations.). . . .

“(5) Does the Commission intend, by its Shoreham decision,
to modify those regulatory standards for granting




exemptions set forth explicitly in 10 CFR § 50.12(a)
by adding the standards on "exigent circumstances"
and “as safe as” which are raised in CLI-84-87

"(6) Is it the Commission's intent that the "as safe as"

standard be read literally or is there some de
minimus reduction in safety that would be acceptable
in granting an exemption under the Commission's
standards in Shoreham?" (At pages 1-3, 5).

As a result of the Staff's request for clarification of the
Shoreham decision, the Commission held a Discussion of Commission
Practice on Granting Exemptions at an open meeting on July 25, 1984.5
The General Counsel had filed a written discussion of various aspects
of the ramifications of the Shoreham exemption decision. Amon; other
things, it stated that "[s]ome regulations, including some GDC, may
properly be considered inapplicable to fuel loading and lTow powor
testing if such a conclusion is fairly compelled by simple logic and
common sense..."6

Finally, the Staff has recently modified and restated its
interpretation of CLI-84-8 in the instant proceeding. During closing

arquments on August 16, 1984, the Staff stated that the "as safe as"

Although & transcript of this open meeting ic reedily aveilable, we
have not considered or relied upon it in light of the Commission's
Disclaimer stétement and the provisions of 10 CFP £ ©,103,

General Councel's Discussion of Exemptione dated July 24, 1984
(SECY-B4-290A) a* page 26.
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rule laid down in CLI-84-8 is a "comparable level of safety" rule.
further agreed that a comparable level of safety is "some kind of a rule
of reason" (Id.). And the Staff also stated that its recommended
comparable level of safety rule is the same as "substantially as safe
as."8

Given this rich diversity of v'ews regarding the Commission's
intent and meaning in its Order CLI-’4-8, we conclude that the Staff's
original advice to the Board regardini the summary disposition motions
on Phases I and II, was not correct. We are also concerned that a court
of law reviewing these orders might well conclude that LILCO was being
discriminated against and treated di“ferently than other utilities
similarly situated, contrary to the equal protection of the laws and the
due process requirements of the Fifth Amendment to the United States
Constitution. Accordingly, our Order of July 24, 194, denying summary
disposition of Phases | »*nd II of LILCO's low-power testing program,
will be reconsidered and reversed.

In its eriginal summary disposition motion, LILCO argued that as to
Phase 1 fuel loading and precriticality testing, there are no fission
products in the core and no decay heat. Therefore core cooling is not

recuired, and with no fission product inventory, ficsion product




releases are not possible. Because no core cooling is required, no AC

power (either onsite or offsite) is needed "to permit functioning of

structures, systems, and components important to safety" (GDC-17).

As to Phase 1] cold criticality testing, LILCO asserted that any
tainina nucleur reaction will be conducted at extremely low
vels and for very short periods of tin and that radioactive
products produced will | egliioible "€ the accident
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consequence assumina no onsite AC power source,

- essence,




. (8) Even a loss of coolant accident would have no
consequences during Phase | since no core cooling is
required. . . .

" (9) No core cooling is required during Phase I and,
therefore, no AC power is necessary during Phase I to cool the
core.

"Rao, et al., Tr. 285; Sherwood Affidavit at § 13; Hodges
Affidavit at ¢ 3.

Phase I1
» (8) Because of the extremely low-power levels reached
during Phase Il testing, fission product inventory in the core
will be only 2 small fraction of that assumed for the Chapter
15 analysis. The FSAR assumes operation at 100% power for
1,000 days in calculating fission product inventory; inventory
during Phase Il Tow-power testing will be less than 1/100,000
(0.00001) of the fission product inventory assumed in the
FSAR. Rao, et al., Tr. 295; Sherwood Affidavit at § 17.

- (9) If a LOCA did occur during the cold criticality
testing phase (Phase I1), there would be time on the order of
months avaiiable to restore meke-up water for core cooling. .
. » With these low decay heat levels, the fuel cladding
temper 1ture would not exceed the limits of 10 CFR § 50.46 even
after onths without restoring coolant and without a source of
AC power, Thus, there is no need to rely on the TD] diese)
generators, or any source of AC power. Rao, et al.,

Tr. 292-94; Sherwood Affidavit at €19; Hodges Affidavit at

¢ 8.

(10) Curing Phase 1] cold criticality testing conditions,
there is no reliance on the diesel generators for mitigation
of the loss of AC power event or the feedweter system piping
oreak event. . . .

(12) Nene of the events znalyzed in Chapter 1% could
result in a release of radicactivity during cold criticality
testing that would endanger the public health and safety.
Reo, et al,, Tr. 206; Sherwood Affidavit at € 17,

(13) Even if AC power were rot available for extended
pericds of time, fuel design Timits and cdesign conditions of
the reactor coolant pressure boundary would not be approached
or exceeded 2as a result of anticipated operational
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. (8) Even a loss of coolant accident would have no
consequences during Phase I since no core cooling is
required. . . .

. (9) No core cooling is required during Phase I and,
therefore, no AC power is necessary during Phase I to cool the
core.

“Rao, et al., Tr. 285; Sherwood Affidavit at § 13; Hodges :
Affidavit at § 3. :

Phase 11

. (8) Because of the extremely low-power levels reached
during Phase 11 testing, fission product inventory in the core
will be only a small fraction of that assumed for the Chapter
15 analysis. The FSAR assumes operation at 100% power for
1,000 days in calculating fission product jnventory; inventory
during Phase 11 low-power testing will be less than 1/100,000
(0.00001) of the fission product inventory assumed in the
FSAR, Rao, et al., Tr. 295; Sherwood Affidavit at 1 17.

» (9) 1If a LOCA did occur during the cold criticality
testing phase (Phase 11), there would be time on the order of
monthe available to restore mak--up water for core cooling. .
. . MWith these low decay heat levels, the fuel cladding
temperature would not exceed the limits of 10 CFR § 50,46 even
after months without restoring coolant and without a source of
AC power. Thus, there ic no need to rely on the TDI diesel
generators, Or any source of AC power. Rao, et al.,

Tr. 292-94; Sherwood Affidavit at €19; Hodges Affidavit at

¢ 8.

(10) During Phase 11 cold criticality testing conditions,
there is no reliance on the diecel generators for mitication
of the loss of AC power event or the feedwater system piping
break event. . . .

(12) None of the events analyzed in Chapter 15 could
reeult in a releese of redioactivity during cold criticality
testing that would endanger the public health and safety.
pao, et 2l., Tr. 2063 Sherwood Affidavit ai ¢ 17.

(13) Even if AC power were not available for extended
periods of time, fuel desion 1imite and design conditions of
the reactor coolant pressure boundary would not be approached
ar exceeded as a result of anticipated operational



- 10 -

occurrences, and the ccre would be adequately cooled in the
unlikzly event of & postulated accidant. Rao, et al.,

Tr. 295-96; Sherwood Affidavit at § 22." (Board Order entered
July 24, 1984, peges 10-13.)

The Board ipterprets the Commission's Order of May 16, 1984
(CL1-84-8) as implicitly containing a rule of reason in applying the
requirements of GDC-17 to fuel loading and low-power testing. If no
emergency AC power is required for core cooling during Phases I and II,
then the proposed changes in the AC power source could have no effect on
the "functioning of structures, systems, and components important to
safety," as required by GDC-17. Accordingly, "simple logic and common
sense" indicate that LILCO should be permitted to conduct fuel loading
and low-pcwer testing as proposed in Phases I ocnd II, and it is so
ordered. Thic result is consistent with the recent action of the Staff
in permitting Duke Power Company to load fuel and conduct precriticality

9

testing at the Catawba facility.” It is also consistent with the

Commiscion's action regarding use of similar TDI diesel generator: at

the Grand Gulf facility.l?

Such a result is compatible with the
Cormission's underlying reasoninc and with the Staff's wide-spread

practice over a number of years., It also gives the applicant the same

Steff's August 17, 1984 Response at page 5, footnote 4, See
Catawbe SSER No, 3, &t £-1 through £-3, NUREG-09%54, T

10 :
' Safety is the paramount cencern of the ctaff at whatever stage of

operation or procedural posture,
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treatment as that accorded other utilities under the same or similar
circumstances, and hence complies with the constitutional requirement of
nondiscrimination and equal protection of the laws.

Finally, in CLI-84-8 the Commission expressly reserved its power to
conduct an immediate effectiveness review of any initial decision
authorizing the grant of an exemption. Accordingly, this Order
Reconsidering Summary Disposition of Phase I and Phase Il Low-Power
Testing is transmitted herewith directly to the Commission for its
appropriate action,

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

%ﬂ:‘{éﬁ%f bl

r, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland

this 5th day of September 1984,




