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Che as 35 NRC 47 (1992) cu-92-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
€. Gall de Plangue

In the Mattar of Dockel No. 50-312-0LA
(Possession-Only License)
SACRAMENTO MUNICIPAL UTILITY
DISTRICT
{Rancho Seco Nuclear Generating
Station) February 6, 1992

The Commission considers the Eovironmental Conservation Organization’s
appeal of & Licensing Board order that denied the organization’s petition for
‘eave 10 intervene in a peoceeding involving an amendment thai, if granted,
would convert the Rancho Seco operating heense into a “possession-only”
license (POL). The Commuission finds that the Petstioner has failed, on appeal,
demonstral™ that it has standing 1o intervene in the proceeding. The Commission
therefore directs the Staff, alier it makes the findings hecessary for the issuance
of a license amendment, W issue the POL, subject 10 a two-stage administrative
stay W allow orderly processing of anticipated judicial challenges 1 th,. xtion.

REGULATIONS: INTERPRETATION (10 CF.R. § 1.762)

Tue Commission regulations in 10 C.FR, §2.762 apply only to appeals from
“initial decisions,” 1.e., decisions of a licensing board that dispose of a major
portion of, or conclude, the proceeding before that board, such as a deciuion
grant, suspend, revoke, or amend a license,

47
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il REGULATIONS: INTERPRETATION (10 C.F R, § 2.7 14a) ]
o |

The Commission's regulstions in section 2.714a allow for an snmediate |
appeal from decisions granting and/or deaying in whole a pettion lor leave |
10 intervene ]

|
|

REGULATIONS: INTERPRETATION (10 CF R §2.7140)

: Section 2.714a comtains a completely differeni provision for appeal than ;
' section 2.762. Section 2.762(h) provides that the brief in support of the notice

Ji; of appeal may be filed within 30 days of the notice of appeal. Section 2.714a ‘
1 requires the appeliant’'s briel 1o be submited with the notice of appeal. within

' 10 days of the Licensing Board's decision.

! REGULATIONS: INTERPRETATION (10 C.FR. §2.714a)

When the Commission adopled 10 CFR. §2.714a, #t contemplaied less
[ stringent requirements for briefs filed under section 2.7 14a because these briels
J must be filed in a shoner time frame and — presumably — will address much
' narrower issues thun an appeal from the final decision of an entire licensing

f ProCess.

REGULATIONS: INTERPRETATION (10 CFR. §276%

While there is a clear benefit 1o the reviewing body in having the assistance
of the items speciied in 10 CFR. §2.762 — such as a Table of Contents and
a table of cases ~- in the brief submitted, the Commussion does not find that
these items ars required under its rules.

\ REGULATIONS: INTERPRETATIONS (PLEADINGS)

Frior Commission case law requires that all briefs — mwluding those fiked

under 10 CF.R. § 2 714a — shall contain a “statement of the case” or "statement

| of facts” inclading “an exposition of that portion of the procedural history of
P' the case relaied 1o the issue of issues presented by the appeal " Public Service
l- Co. of Oklahoma (Black Fox Siation, Units 1 and 2), ALAB-388, § NRC 640,
641 (1977). However, the Commission can exercise its discretion and waive

that reguirement on occasion.




i REGULATIONS:  INTERPRETATION (PLEADINGS)

All partics who appear before the Commission “bear full responsibality for
any misapprehension of [their] posiion caused by the inadequacies of [their)
briel . . . " Wisconsin Electric Power Ca. (Point Beach Nuclear Plant, Units
1 and 2), ALAB-666, 15 NRC 277, 278 (1982).

RULES OF PRACTICE:  INTERVENTION PETITIONS

NRC regulations provide that “[alny person wiose imerest may be affected
by a proceeding and whe desires 10 participate as a »any 1o [the] procoeding™
* should file a petition © inlervene setting forth tat interest and the “possible
‘_ effect of any order that may be entered in the proceeding on the petitioner’s
interest™ 10 CF.R. §2.714(a) and (d).

RULES OF PRACTICE: STANDING TO INTERVENE

The NRC has “long held that judicial concepis of standing will be apphed
in deermining whether a petitioner has sufficient interest in a proceeding o be
entitled 1o intervene as 8 matter of nght under section 189 of the Atomic Encrgy
AcL" Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-25, 18 NRC 327, 332 (19583},

RULES OF PRACTICE:  STANDING TO INTERVENE

The NFC has held that, in order (o satisly “judicial” standing, a petitioner
mast demonstrate that 1 conld soffer an actual “injury in fact” as a consequence
g of the proceeding and that this interest 18 within the “zone of ineresis” o be
| protecied by the statute under which the potitioner secks 1o inte See. ex.
| Metrapolitan Edisen Co. (Three Mile Island Nuclear Station, Ut 1-85-2,
| 21 NRC 282, 316 (1985).

NEPA: SCCPE OF INTERESTS PROTECTED

It is true that NEPA does nrotect some econonue tierests; however, il only
protects against those injuries that result from environmental damage.

NEPA: SCOPE OF INTERESTS PROTECTED

| A petitoner's loss of employment that results directly from a licensee’s
decision not 10 operate a nuclear facility and that does not result in environmental

|
|
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damage. does not fall within the “zone of interests” protected by NEPA and
cannot suppon a petitioner’s sanding to challenge the agency 's acuon.

RULES OF PRACTICE:  STANDING TO INTERVENE

There s Commission precedent for rejecting an assertion of “informational
inerests™ as grounds for standing.  Edlow Imeernational Co. (Apent Tor the
Government of India on Application 10 Export Special Nuclear Maienai), CLI
76-6, 3 NRC 563, 572 (1976).

NEPA:  SCOPE OF INTERESTS PROTECTED

“Inierest” means an interest affected by the outcome of the proceeding, not
an interest in the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENL

A petitioner sscking (0 intervene cannot demonstrate standing simply by
asserting a Joss of information if it 15 not allowed W participate in a proceeding.

REGULATIONS: INTERPRETATION (10 CF R. § 2.788¢¢))

The NRC's stay procedures apply only when there 15 an order in existance
10 be stayed. If there is no order in existence 10 be stayed, the proper motion is
a motion 1o hold in abeyance.

MEMORANDUM AND ORDER

This matter is before the Commission on an appeal by the Environmental
Conservation Organization (“ECO™) from an order by the Atomic Safcty and
Licensing Board (“Licensing Board”) wholly denying its petition for leave
o Wniervene in @ proceeding involving an amendment 10 the Rancho Seco
operating license. The proposed amendment would allow the Sacramento
Municipal Utility District (“SMUD"), the Licensce, 10 possess both the reacior
and its nuclear fuel but would remove SMUD's authority 10 operate the Rancho
Seco facility — in essence converung the opersting license o a so-called
“possession-only” license (“POL"). The Licensing Board found that ECO did
not have standing 1o intervene in the proceeding and that its proposed contentions
were not in accordance with our directions for proceedings of this nature. ECO
challenges these findings and, in addition, alleges that the Licensing Board
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On May 1, 1991, the Liceusing Board issued @ Memorandum and Ovder on
the petition 10 inervene. LBP91.17, 33 NRC 179 (1991). After reviewing the
filings before i, the Licensing Board found that it could nud determine whether
BECO rad demonstraied standing 1o itervene in the proceeding. However, the
Liconsing Board believed that it would be assisied in deterniining the issue of
standing by reviewing proposed conentions addressing the issues ECO wished
10 lugate. Accordingly, the Licensing Board direcied ECO 10 file proposed
comtentions by June 3, 1991, and scheduled a prohearing conforence 10 review
the issue of standing for June 28, 1991,

In LBP91:17, the Licensing Board provided several specific diections o
BCO. First, the Livcusing Board spaciicaity stated that “[nlo funher @lings
{after the June 3d date] will be permitied absent specific leave of the Board ™
LBP-91-17, 33NRC at 392, Second, the Licensing Board rominded ECO 1o “pay
particular heed” 10 our directions describing admissible contentions regarding
the lack of proposed EIS @ Shore wam, CL1-91-4, supra, and to our rulings in
previo. s Shoreham cacss that the scope of any EIS ordered would be limited
10 aliernative methods of decommissioning, not allernatives 1o the decision 1o
decommission. LBP-91-17, 33 NRC a 39293, Third. the Licensing Board
agreed that BCO's “Further Amendment™ constituied an unauthorized reply 1o
the responses 10 the petition and ordered the pleading sincken. /d. at 31 ni

BCO filed twenty-five proposed contentions on Jure 3, 1991, & direcied.
On June 10, 1991, ECO filed an additional set of six contentions, Both the
Staff and SMUD responded in opposition 0 both sets of proposed contentions.
in addition, the Staff moved o strike the second set of proposed contentions
as untimely because these contentions were nol filed within the tume limits
established by the Board's instructions in LBP-91-17. SMUD supponed the
Stafl"s motion but also requested that the Licensir g Board rule on the additional
contentions and dismiss them.

Afwer reviewing the proposed corontions and the transcript of the prehearing
conference, the Licensing Board dismissed he proceeding.  See LBP-91-30,
34 NRC 23 (1991). Initally, the Licensing Board ruled that ECO's first set
of comtentions did not satisly the directions contained in Shoreham, CLI-91-4,
and in our carlier rulings. See LBP-91.30, 34 NRC at 26-27. Maorcover, the
Licensing Board found that ECO's second set of proposed conlention,  vere
untimely, ie., filed outside the deadlines extablished in LBP-91-17, and that
ECO had made no atlempt (o satisfy the five factors required for accepting late-
filed contentions, found in 10 CER. §2714{a)(1)1)<v). See LBP-91.30, 34
NRC at 27, Finally, the Licensing Board 1ound that ECO had failed 10 #stablish
standing. See id o V72K,
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I ARGUMENTS OF PARTIES

A ECO's Arguments on Appeal

On appeal, BOO argues that (1) it has standing 0 intervence in the license
amendment proceeding; (2) the Licensing Board erred in dismissing its fist
set of proposed contentions: and (3) the Licensing Bowrd (“ASLE™) deprived
i of due process by its provedural rulings and by dismossing the second set of
proposed contentions. First, ECO argues that it demonstrated standing o inter-
vene through its “formational interests” in an EIS and through its members'
economic interest in employment at the plant, Appeal at 14 Moreover, ECO
argues that the ASLB erred in finding that ECO wad only a “general interest”
in the proceeding, not & specific injury,” /d. wm 9.

Second, ECO argues that the ASLE erred in finding thay ary EIS noed not
consider the option of “resumed operation” of Rancho Seco, id a1 4.5 in s
characterization of ECO's contentions as directed solely at that issue, 1 at 56,
in finding that the NRC's Generic Environmental impact Statement (“GEIS™) for
decommissioning, NUREG-0586 (1988), was applicable 10 the Rancho Seco's
proposed decommissioning, id wt 6-7; and in requiring that BCO's NEPA
contenuions be filed before SMUD had filed is environmental repont.  [d
we

Finally, BCO argues that it was deprived of “due process™ in the proceeding
below because the ASLB issued its decision in LBP-91-30 hefore ECO had
A chance 10 address arguments presented in two Stafl pleadings that were not
werved on i id a 10-11; because the ASLB orred in strikin  he “Further
Amendment” filed on April 15, 1991, id at 11-12; because the ASLB atruck
the proposed contentions filed on June 10, 1991, as being untimely filed, and
because the ASLB — according 10 ECO — dismissed the first set of proposed
contentions without a specific discuss'on of each one, i, at 9-10.

B, The Staff's and SMUD's Hesponses

In response, the Stafl . SMUD argue that ECO has not demonstrated
standing 1o intervene because (1) prior Commission precedent has eliminated
“fnformational ierests” as a basis for standing, citing Ed/ow International Co
(Agent for the Government of India on Appliation 10 Export Special Nuclew
Material), CL1-76-6, 3 NRC 563, 5§72 (1976), and because case law holds that
ECO's members” interesis in employment at he facility cannad suppon standing
bocause La0se interests were not germane 1o BECOY's organizational purpose,
citing Huni v. Washington Apple Advertising Comm'n, 432 U8 333, M2 (1977).

Next, the Staff and SMUD argue that the Licensing Board correctly applied
the Commission's Shoreham rulings when the Board held that any environmental

§3



review of the proposed early decommiss oning of Rancho Seco need not
review alternatives 10 the decision not 10 operate the facility, instead wihalever
environmental filings were required need only address aliernative methods of
decommissioning.  Therefore, they argue that the Licensing Boad correctly
dismissed the first set of proposed contentions because they were solely direcied
toward obtaining an EIS analyzing “resumed operation” of “mothballing”™ as an
aliernative 10 docommissioning. In this regard, they argue that the Commission
has already held that the GEIS will apply 1o nuclear plants that are prematarely
decommissioned. Additiczzlly, the Staff argues that BCO has failed 10 briel why
its contentions were improperly denied. See NRC Stafl Response at 24 n 10,

Finally, the Staff and SMUD weue that ECO was not prejudioed by its lack
of opporunity (o respond 10 two pleadings that were not served upon it that
the Licensing Board correctly struck the “Further Amendment™ as an improper
“rebuttal” argument; and that the Licensing Board correctly rejected the second
sel of proposed contentions because LBP-91-17 expressly provided that there
would be no filings made after the ASLB's established deadline without specific
leave of the Board.

L ANALYSIS

A, Sufficiency o ECO's Brief

First, we must address the Stafl's and SMUD's (“respondents™) arguments
that ECO's brief is in violation of our Rules of Practice. See Swll Briol al
20 & 0.9 SMUD Brief at 13 & n.17. Respondents argue that ECO's Brief is
in violation of 10 CFR. §2.762(d) which requires that all appellate hriefs “in
excess of ten (10) pages mu =t contain a table of contents, with page references,
and & table of cases (alphabeucally ananged), statules, regulations, and other
authorities cited, with refere, “es 10 the pages of the briel where they are cited "
10 CFR. §2762(d). LCO failed 1o inchude these tables in its brief,

However, section 2.762 — on its face — applics only 10 appeals from “initial
decisions,” i.e., decisions of a licensing board that dispose of & major portion
of, or conclude, the proceeding before that board, such as a decision O grant,
suspend, rovoke, or amend a license. All the cases cited by the respondents
their briefs, supra, were decisions of thal nature. Insicad, this mater is before
the Commission under 10 CFR. § 2.714a, which allows an immediate appeal
from decisions granting and/or denying in whole a petition for leave (0 intervene.
This section contairs & completely different provision for appeal in that while
section 2.762 provides that the brief in support of the notice of appeal may
be filed within 30 days of the notice of appeal (10 CF.R. § 2.762(b)), seciion
2.714a requires the appellant’s beiel - be submitied wirh the notice of appeal,
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within 10 days of the Licensing Bowd's decision. When we adapied section
2.714a, we conemplated less stringent requirements tor briels filed under section
2 7144 because these briefs must be filed in @ much shoner ume frame and —
presumably — will address much narrower issues than an appeal from the final
decision of an entire licensing provess. Therefore, while there is a clear benefit
10 the reviewing body in having the assistance of the Hems specified in secion
2.762 -« with a comresponding benefit 10 the writer of the boel — and while
organizing the pleading in this fashion also provides a discipling i assisung
briel wrilers 10 organize their thoughts and ideas clearly, we do not find that o
18 required under our rules

B, Petitioner’s Standing
1. Introduction

In is appeal, Petitioner argues that it has two aliernative bases for standing
10 pursuc this matier. First, Pettioner argues that it has standing based upon i
members’ loss of employment st Rancho Seco. Second, Petinoner argues (hat if
has standing as an organizauon because the agency o [aillure 1 issuc an EIS has
deprived it of the apportunity to participate in the EIS process. We find thai the
Licensing Board comectly ruled thal neiiner alleged injury provided Peauoner
with standing in this matses

5j¢
i
°kz
il
ik
fh
i
:
;
3
i
B
|

’ Cno asvened 0wl it could saffer additional injunes i (1) SMUT ook
1 dismantie the jlant or sllow i o deenom.s i then I8 1l and decided o
‘ restoring the plant 1o W current condition, (5 SMUD wok sction wndes
impossibie, resulting i both & shonage of elecinical powes wnd incroased
" sousces for Peitiones’s members, and (3) SMUD was aliowed

decommussioning plar wnder 16 CF R § 5082 The Livensing Baard
found ‘sl those assenod iniuries ®d not provide Petiuoner with sanding 1o challege the POL. Ser peneraiiy
LBPH1 17, 13 NRC o0 357-00 Because Petitioner does not challenge those tulings oo appeal, we do oo sddres
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i Criteria Reguired 10 EstoNish Sianding

Section 189(a) of the Asomic Encigy Act provides that the Commission shail
“grant @ hearing upon the request of any person whose interest may be affected
by the proceeding, and shall admil such person as & panty W the proceeding.”
42 USC §2239). Accordingly, NRC regulations provide that “lajny person
whose interest may be affected by a procoeding and who desires 1 participate
& & party 10 [the] proceeding” should file a petition (o imervenc seting forth
that interest and the “possible effect of any order thal may be entered in the
proceeding on the petitioner’s interest ™ 10 CFR. §2.7148) and (d).

“We have long held that judicial concepts of standing will be apnlied in
delermining whether a petitioner has sufficient interest in a proceeding W be
entitled 1o intervene as & matier of night under secion 189 of the Atomic Energy
AcL” Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-25, 18 NRC 327, 332 (1983). In order (o satisfy “judicial” standing, we
have held that & prospective pettioner must demonstrate that it could suffer an
actual “injury in fact” as a consequence of the proceeding and that this interest
is within the “zome of interests” 10 be protecied by the stutule under which the
petitioner seeks 10 inervene. See. e g, Meropolitan Edison Co (Theee Mile
Istand Nuclear Station, Unit 1), CLI-RS-2, 21 NRC 282, 316 (1985), Pordand
Genera' [lectric Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CLI-
76-27, 4 NRC 610, 613:14 (1976); Edlow International, CLI-706, supra, 3
NRC &t §72; see generally Lujan v. National Wildiife Federation, ... US. ...,
110 8. Cu 3177, 3185-86 (1990),

3. Petitioner's Economic-Standing Argument

The Licensing Board correctly diomissed Petitioner’s economic-standing ar-
MMmmma'huqunploymmmRmcMSmn Peti-
voner argued that SMUD had teen allowed 1o close Rancho Seco and inttiale
decommissioning activities without being required 1o perform an environmental
review, and that (hese actions caused its members 1o lose their employment
The Liconsing Board he)t tha this injury wits not within the scope of interests
protecied by NEPA. LBP91-17 33 NRC at 390-91.

1t s true that NEPA does protect some economic inlerests; however, it only
proi~ts against those injuries that result from snvironmental damage. For
caanle, if the licensing sction in guestion destroyed a woodland arca, those
persons who would be deprived of their livelihood in a local timber industry
could assert a protected intercst under NEPA. See, ¢ g, Jersey Cenwral Power
and Light Co. (Forked River Nuclear Generating Station, Unit 1), ALAB-139, 6
AEC $35 (1973) (marina opetaiors have standing under NEPA 1 complain of
the introduction of shipworms in the vicinity of their business, resulung from

S6
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the operation of a nuclear power plant), Pactfic Gas and Eleciric Co (Diablo
Canyon Nuclear Power Plant, Unats | and 2), ALAB-223, & AEC 241 (1974
(commercial fisherman has standing under NEPA 10 complain of the discharge
ol cooling water that may affect his catch).

Here, however, as the Appeal Board stated on an carbier occasion, Pettioners's
members’ joss of employment was not “occasioned by the impact that the
lageacy action] would o might have upon the environment.”  Teanessec
Valley Awhority (Wats Bar Nuclear Plant, Units 1| and 2), ALAB413, §
NRC 1R, 1421 (1977), quciing Long Island Lighting Co. (Jamesport Nuclear
Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 630 (1978) (Opinion
of Mr. Rosenthal)  Instead, the loss of employment results duectly froan
SMUD's decision not 0 operate the facility, not from any eovironmental
damage. Therefore, Petitioner's membars’ loss of employment st Ranchoe Seco
ise i does nod fall within the “zone of interesis” protecicd by NEPA and cannot
support Petitionor's standing 1o challenge the agency's acton.

4. Peditioner's Infarmational-Standing Argument

Potitioner tssedts that it has standing (© contest the proposed ameadment
because it will suffer an injury 1© its “informacional interests™ of 1t is not glowed
1o participate in the EIS process. This alleged injury has two aspects:  first, the
injury of being deprived of the right o comment on the EIS; and second, the
injury of being deprived of information 10 disseminate because of the lack of
an NRC-prepared EIS. See LBP-91-30, 34 A _.C ut 27-28. The Licensing Board
found that these injuries were not sufficient 1o establish standing by themaselves
because they constituted a “general interest” in the proceeding, not & “spacific
injury.” Id at 28

This decision was consistent with prior Commission precedeits, We have al-
ready rejecied the assertion of “informational imterests” as grounds for standing
Edlow Inieriational. supra. Because thal case 15 closely analogous o the case
at bar, a brief review of that case and our holding there s in order al this tme,

In Edlow, we reviewed two applications for licenses 10 export “special nuclear
materigl” intended as fuel for the Tarapur Atomic Power Station in India.
Three organizations* peutioned for leave 10 intervene and requesied hearings
regarding these proposed liceeses. See generally id., CLI-76-6, 3 NRC at 565-
68, The peutioners asserted “institu‘onal” interests based upon aileged injuries
that could result 10 their informational and educational acti ies 0 adciton 10
“representational” inlerests thal derived from alleged injunies o the individual
menibers of the onanizations, /d. at 872

¥ Ihe Nawsral Resourves Deferse Counctl, Ve Sieern Club, and e Union of Concerned Soientisn Jes 3 NRC i
S04

57
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The organizational interests assented by the Edlow petiboners were almosi
identical 1 the organizational interests asseried by ECO in this case. The Ealow
petitionors asseried an intarest in * disseminating information” and promoung’
wise use of wchnology and resowces and the development of sound encrgy
policy.”  Id. Moreover, the Ediow “[pletivoners allege(d) that o “fadue
of the Commission w0 carry oul relevant analyses of the risks pooed by the
pending proceedings impairs petitioners” ability 1o fultill thedr infornation and
educational functions . . . """ id

The interests asserted in ECO's organtzational charter appear (0 be no dif-
forent, See Anticles of Incorparation of Envitonmental Resources and Conser-
vaton Organization CArt. Incorp.”), auached w0 Petitioner's Reply of March
4, 1991, See generally LBP91-17, 33 NRC at 382, For example, BCO secks
“[tho provide accurate technical and financial informauon about encrgy supply
and domand in California in the years o come . . . . Art Incorp. st 1 ECO
also seeks “{t}o provide expert and objective inlormation about safety and cn-
vironmental issues concerning nuclear cnergy in general and the Rancho Seco
Nuclear Generating Station in particular . . . " /d &l 2. Fuially, BECO seoks
“It)o provide factual information 10 specilic parties of ofganizations . and
10 petition the (NRC] 10 accept and consider information this organizaion can
provide in ils deliberations | Rl 7

WeMﬂMMWMMMIMmeMWyM
sianding 1o intervene as a matier of right and that while the Edlow petitoners
were “interested” in the proceeding, they had failed to demonstrate an “intorest”
affected by the cutcome of the proceeding, .0, they had failed 10 demonstraie
that they could be harmed by the actual grant or denial of the license isell
Thus, we were

hard prossed w see how peutioners’ desire 10 have tie Comminsion carry oul relevan anslyses
(& condern directed not 10 the gramting or denial of o partioular license, hut W the pricess
of Commission scuon) 15 an “imerest [which] may be affected by the procesding. In o
view, the term “procecding” can only be interureted 10 mean the autcome on the ment: of
the Liconse. This is clear from the language of the License. This s clear from the initial

language of Section 189(a) which speaks of procecdings “for the gramting (eic ) of am
lwense . . "

1 is cloar that Petitioner's Anicies Articles of incorporstion aee 3 “thinseath” hour o “aher the-fact” croauon, duws
) specifically for the of esublishung "ufrmationsl ganding * B0 flled (4 petien 1o miarvene and
reguest for heanng on K, 1990 However, BOO's Amicies of incorpontion are duted oo lanusry 10,
191 The affidavit of Mr Romain, BCO's preasdent, doscrines these Arucios e “pending.” presumaety hefore

the appropriate agency of the nate of Caltfornus See Romsin Alfidavit (Ageil 12, 1991) aumohes! 16 P ones's
pleading of Apeil 15, 199




ANRC w 572 Accordingly, we concluded that “[plarucipation in & hearing is
not an end in dsell, but must be relaied 0 an issue — in this case, grant of
denual of @ license.” Id. w 574

Ouwr analysis is the same here. BOO clims 1© be “imteresied™ in the
proceeding Locause it wishes 10 “disseiminale ‘miormation” regarding the need
for future energy sources in California. However, this inlerest (s notan “inerest
alfected by the proceeding” isell, 1.¢. 1 s not an injury caused by the grant of
denial of the proposed license amendment. Instead, ECO simply alleges belore
us that it will not be able 10 parform s “informational” activities unless il is
allowed 10 “participate” in the EIS process, i.e . unless the Commission “cames
out its relevant analyses.” id o S72. As in Edlow, we find that this “interest”
is not sulficlent © canfer standmg on ECO as @ matier of fght.

Before the Licensing Board, Peutioner relied heavily upon Competidive
Enterprise Institute v. National Highway Traffic Safety Administration, 901
F24 107 (DC. Cir. 1990), for the proposition that “{o)rganizational standing
iy established whenever the agency's action interferes with the organization's
informational purposes 10 the extent that it interferes with the organization s
activities.” Perition at 23. See generally LBP-91:17, 33 NRC al 382-B6, 391
92 While Petitioner does not cite that case in its bricl on appeal. i does raise
that argument. See Petitioner's Brief wl 23, However, we not only find that the
Competitive Enterprise decision is inapposite but also that its vahdity has been
severely compromised by a more recent decision by that same court.

The Competitive Enterprise Court found that “a right o specific informauon
under NEPA has so far veen recognized for standing purposes only when the
information sought relates W environmental itierests that NEPA was designed
10 protect.” 901 F.24 at 123 (citations omitied, emphasis in original). “We find
that there is a critical difference between seeking an EIS for the purpose of dic-
seminating information abowt potential environmental harm and seeking an EIS
as & vehicle for obtaining and dissemingt e information on & nonenvironments)
issue” Id A subsequent decision has ted that the “informational stand-
ing” concept imphicilly endorsed by G mpetitive Enterprise Court tequires
an allegation that the requested information relates 10 specific environmental
1ssues with @ direct impact on the petitioner. City of Los Angeles v. NHTSA,
912 F.2d 478, 49598 (D.C. Cir. 1991).

However, ECO makes no such allegation w this appeal.  Instead, we find
only a generalized allegation that if the NRC issues a POL without preparing
an EIS

BOO['s) and its members’ rghts 1 participate i the development and considerauion of the
FEIS, 1¢ have access W the information made avallable trough that IS, aud i be assured
by the existence of that PEIS that the Comnussion has lken the reauired "hand ook at the
roposel 1 woommission would sl have been denied

]



Petitionor's Briel at 2-3. Moveover, the allegation s supporied only by Pe-
titiones's Articles of Incorporation, issaed al the “turconth hour,” well alier
the stent of this proceeding, and clealy writion with the Compelitive Enterprice
| guidelines in mind. See note 5, supra.
: This vague, gencralized allegation supparied only by the “afier-the-fact”
action is insufficient w0 satisfy the requirements of Competitive Eaerprive
We read that decision © roguire an allegation thut the organizabion has been
denied access 1o information relating w a specitic environmental ssue with
particular application 10 petitionos, not just that pettiones aas heen demed access
10 “environmental information” in general that has no specific impact on the
petitioner, Furthcemore, that “impact” or “application 1o the petitioner” must be
hased upon an established organizaiional purpose, not some justification drawn
up alter the faci 1 satisty required guidelines aot met in the onginal petition.
Oiherwise, as the Liconsing Board noted, petitioner would have standing to
iniervene “with regard o any other power reacton,” LIBP-91-30, 34 NRC at 28,
' based upon any posi hoc rationalization that could be devised by an ing=nious
mind. We do not think the Competitive Enterprise Count intended sach a result,
We cenainly would not permit such a result with regard 10 intervention in our
licensing proceedings.
Marcover, even o the Competitive Frierprise Court had imtended such a
result, that decision has been simificantly undermined by the recent decision in
Foundation on Economic Trends v. Lyng, 943 F 24 79 (D.C. Cir. 1991). The
Lyng Court reviewed the concept of “informatonal standing,” %43 F 2d at 83
84, and cotcluded that “we have nover sustaiaed an organization’s standing in
a NEPA case solely on the basis of ‘informational imiury,’ that is, damage ©
the organization's interest in disseminating the environmental dats an impact
statement could be experied 10 conain” 943 F2d al 84 (emphasis added).
The Lyng Court reached the logical conclusion that suh g provision “would
potentially eliminate any standing requirement in NEPA cases, save when ar
organization was foolish enough to allege it wanted the wformation for reasons
having nothing W do with the environment " /d
Addivonally, the Lyag Crunt observed that “[Ijt was nol apparent” how
the concept of “informational standing” was different from the concept of
generalized “interest” in a problem that the Supreme Court had found insutficient
| for standing in Sierra Club v. Morton, 405 U S 727, 739 (1972). Furthermore,
' the Lyag Count could find no difference between the concept of “informatcnal
| standing” for an organization and “informational standing” for an individual,
another concept that the Supreme Court had found insufficient 1o suppon
standing, Unlied States v. Richard.or 418 US 166, 176-80 (1974). Finally,
the Lyng Coun frand that such & concept “exists day in and day out whenever
the federal agencies are aol creating information a membcy of the public would
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like 10 have.” 943 F2d at 85 (emphasis added). The Lyvag Coun found that this
could allow

& prospochive plamiel! (] bestow sanding upan isell w every case inerely by fequesiing
the agency b0 prof are [an EIS|, wioch o tuen would promge the agency 1o engage i “sgoncy
scrn” oy failag 10 o the oguest

Id. ot 85, In sum, we find that the Competitive Enterprise decision does not
support Petitioner's standing (o challenge the proposed Rancho Seco POL and
tha' even of it &id suppont such an argument, it would be of questionable value *

C. Petitioner's Roguest for a Stay of the POL

On December 3, 1991, Petivoner filed & pleading asking that we “stay”
issuance of the POL pendng our resolution of this appeal. As we noted on
a similar occusion, our stay procedures do not apply 10 a siuation in which
there is no outstanding order 10 “stay.” See Lony Island Lighting Co. (Shoreham
Nuclear Powe: Station, Usiat 1), CLI91-K, 33 NRC 461, 46K (1991) (“Shoreham,
CLI9IR"). See 10 CFR. X2 788(¢) Thus, we consider this a request for an
“anucipatory” stay of a “motion 10 hold in abeyance.” fd. In view of the fact
that we have resolved this matter, that request 15 now moot.

Petivoner ~5o roguested an administrative stay (0 allow orderly processing
of an anticipated request for a judicial stay of the POL. We have granted similar
requests in similar situation,, See Shoreham, CLIY1-K, 33 NRC at 47172,
We hereby direct the Staff 10 enter & twe -stage admumstrauve stay of the POL
similr o that it issued i the Shoreiam decision, supra. See 56 Fed. Reg.
25,424, 2% 426 (June 20, 1991). When the Staf? issues the POL, it shall stay the
effect veness of te amendment for 10 working days. If Pentioner files a petitzon
for review and a rotion for a judicta) stay within that time with & United States
Court of Appeals, the Swaff shall ex:end the auministrative stay for an additional

10 working days.”

‘M-unhumuhﬂuwm.ummwml,ndummmﬂ-m
taised. We notu thet BOO alleges tis the Lioensing Board impmpe iy excluded vanows sundisg sgaments by
striking sorme of i pleadings However, ECO his not been peeveniad from runng any sanding ag.nenis on
’:hmumw"hmmmummww:mmmwu
the NRC's regulations must sway, NRC appeoval of & decommustioning plan ' See Long feland Lighing (o
(Shareham Nuclsar Powes Sution, Uav 1), (11912 33 NRC 61, 70 08 (1W1)

Pumuan: o 4 0 wel pracuce. the Siall should also review ol of Priiioner’s proposed comertions and seusly
self with mgand 10 any applicable and ducernabie safety or env: | e § th pior o .
the POL.
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f IV, CONCLUSION
[ in conchusion, we horeby find that (1) Pecitioner has failed (o demonstrate |
) that it has stinding 1o challenge the proposed POL amendment on this appeal. '
i (2 ) the Swaff may issue the POL when it makes the findings necessary for the

issuance of the license amendment; and (3) the Stalf should include a two-stage |
E administrative stay in the POL when it is wssued. ;
r Commisaoner de Plangque did not participate in this matier, :
! It is s0 ORDERED. E
\ For the Commission® h
r 1
E‘ SAMUEL J. CHILK “
; Secretary of the Commission
+ :
i Dated ut Rockville, Maryland 3
. this 6th day of Fehruary 1992, |
1 t
| :
! :\
| |
‘+ ;
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: |
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| |
Ip’ i
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: ¥ Cummissioner Remvick was 0o presens for e affirmauon of this Order. 1 he had boon prosent. be wolkd have :
IP‘ approvesd it ]
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Cite as 35 NRC 63 (1992) Cu-92-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers

James R. Curtiss
Forrest J. Remick
E Gall de Planque
in the Matter of Docket Nos. 50-424-OLA
50-425-OLA
GEORGIA POWER COMPANY, ef al.
(Vogtie Electric Generating Plant,
Units 1 and 2) February 12, 1982

The Commission considers the Petitioner's appeal of a licensing board
decision dismissing its conientions and denying its petition Lo intervene on
amendments 1o operaung license requirements pertaining 10 emergency diesel

The Commission dismisses the appeal for che Petitioner's failure
10 file a brief supporting its appeal. however, certain technical issues related
10 operation of the d esel generators are referred 0 the NRC Staff for further
review.

RULES OF PRACTICE:  RESPONSIBILITIES OF PARTIES

Participants in NRC proceedings, whether acting pro se or represcuted by
counsel, are expected 10 become familiar with the applicable rules of practice.
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RULES OF PRACTICE:  CONTENTIONS (APPEALARILITY OF
DISMISS )

Appeals tron. @ liconsing bowrd arder huving the effect of dismissing all of
& prospective party's contentions and denying intervention li¢ under 10 CFR.
§2.714a

RULES OF PRACTICE:  BRIEFS

The necessity of a brief supporting an appeal has ‘ong been emphasized in
the NRC's appellate practice; more recitation of u party’s prior position in the
proceeding and its general dissatisfaction with the outcome of the proceeding s
no substitute for & briel that dentifies and explains the errors of the licensing
board in its order below:.

RULES OF PRACTICE:  LICENSING BOARD REFERRAL OF
ISSUES TO STAFF

If & hcensing board believes from its involvement in o proceeding that senous
safety issuos remain o be addressed, in carcumstances i which the remaining
intervenor has been dismissed, the board may refor any outsianding concerns 1o
the NRC Staff for appropriate action.

NUCLEAR REGULATORY COMMISSION:  HEALTH AND SAFETY
RESPONSIBILITY

If an adjudicatory pr ceeding is terminated, the Commission may refer
remaining safety issues ¢ potential concern to the NRC Staff for review pursuant
10 the Commission’s general supervisory authonty and responsibility for safety
matiers.

MEMORANDUM AND ORDER

L INTRODUCTION

On May 25, 1991, Georgians Against Nuclear Energy (OANE) filed an
appeal from the Atomic Safety and Licensing Board's Memorandum and Order,
LBP-91-21, 33 NRC 419 (1991), that dirmissed GANE's proffered contentions
and denied its petition for leave 10 intervene in this proceeding on a proposed
amendment to cach of the operating licenses for the Yogtle Electric Generating
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Plant. Because GANE was the only party seeking a hearimg on the amendinent,
the Baard's order also had the effect of terminaung the proceeding. Although
GANE's May 25th filing sausfied the requirement 1o file a notice of appeal,
GANE has not filed a brief in support of its position on appeal. Both the NRC
Stafl and Georgia Power Company, the Licensee, have noted this deticiency and
ask that we dismiss the appeal.

T Comnussion has junisdiction cver the appeal in acordance with the
inlerim appellate procedures in effect at the time of the Licensing Board's
docision, See 10 C.FR. § 2.785, note (b) (1991). We agree that SANE should
be dismissed tor failing to file a brief w: support of its appeal; however, we are
duecung the NRC S@ff o provide s evaluation of certain matiers related o
the operation of the diesel generators and their associated instnumentation.

I BACKGROUND

The proceeding concerns an amendment (o the techinical specificatons for
each of the Vogte units 10 permit the Licensee 0 bypass, in emergency
start conditions, the high jacket-water temperature trip of the emergency diescl
generators, The inlended purpose of the change is 10 minimize the potential for
spurious ips of the diesel generators Guring emergency starts. The Staff and
the Licensee believe that the change will enhance safety, particularly in light
of a serious loss-of-power event that occurred at Vogtle Unit 1 on March 20,
1990  During that evenl, the Licensoe had difficulty in establishing sustained
operason of one of its emergency diesel gencrators, and investigation of the
event indicated that a trip of the diesel genarator war likely caused by & spunous
tnp signal from the high jacket-waler (emperature sensors.'

A nutice of the proposed change and of opportunity for hearing was publishod
in the Federal Regisier on June 22, 1990, and the Stafl approved the change
as an amendm ant involving “no significant hazards consideration™ on July 10,
19907 GANE filed a petition 10 inlervene on July 23, which was referred
1o the Lizensing Board for consiceration. Although both the Staff and the
Licensee opposed the petition, the Board declined 1o reject the petition on ils
face bat scheduled a prehearing conference to further consider the petition and
any supplement thereto. LBP-90-29, 32 NRC 89 (1990),

e n e e

! See NUREGA410, “Loss of Vital AC Power and the Residual Heat Removal Symem Duting Mid Loop
Oparstians & Vogile Umt | on March 20, 1990.% ot 3:21, 612 Uune 1990). This documeant conains the mport
of the NRC's spocsal Ineidam Invesugation Team

254 Fod. i'eg. 25,756 (June 22, 1990) and 59 Fed Rey. 32337 (Aug ¥, 1990). Even prior w wsuing the formal
amendment, the NRC Stalf gave acil approwal o the change under & “Tamnparary Warver of Complisnce” from
i wchnical apectfications uritll Use amendment applicstion conld be proceased See Lenar froem G, Lainas. Office
of Nudle.: Reacwr Regulauen, o W.0 Heiraan [l George Power Co (May 25, 1960)

68
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? Prior 10 the prehearing conference, GANE filed & ! of eight proposed
Contentions. Both the Stalf and the Licensee opposed GANE's contentions and
-_ indicaled their belief, inter alia, that GANE had failed 1o provide adequate bases
] far its contentions. The Board summanily rejected twe of the contentions for lack
' of relevance 0 ¢ proceeding’ Despite the structural flaws in the remaining
contentions, the Board believed that @ number of safety mauers derived from
, the conientions might be appropriaie for hearing, but it deferred ruling on
| the contentions, largely on the strength of the Licensee's offer w provide the
Board and parties additional information in an atempt 10 resolve poiential 1ssucs
- informally.
i The Licensee thereafier submitied a supplemenial statement, which described
; 11s response 1o the loss-of-power incadent and provided additional analysis sup-
. porting the proposed changes 1© the technical specifications. After considenng
| the Staff's and GANE's initial responses 10 the Licensee’s filing and an ad-
4 divonal round of comments from the parties, the Board eventually dismissed
f GANE's remaining contentions, primarily for their lack of sufficient specificity
[ 10 warrant admission, and indicated its satisfaction that any outstanding concerns
over the amendment had been answered. LBP-91-21, swpra GANE asks us 10
“put aside” the Liconsing Board's decision.

L. ANALYSIS

As noted al the outset of this decision, baih the Licensee and the NRC Staff
urge us 1o dismiss GANE's appeal because GANE has not filed @ supporting
briel. We agree that GANE has not satsfied the briefing requirement o perfect
its appeal, despite GANE's urging that we consider 1ts original May 25th filing

| as its brief,

'; In its August 8th “Acknowledgement of NRC Stall and Georgia Power
Comments on GANE's Appeal,” GANE asserts thit it was uncentain of the
“conventions™ involved in an appeal and had “no prior knowledge that = briel
would be expected.” GANE's claimed unfamiliarity with the procedural rules
doos not excuse its failure 1o file a briel. We expect all participants in NRC
proceedings, whether acting pro se of represented by counsel, 10 become familiar
with the applicable rules of practice. See Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-615, 12 NRC 350, 352 (1980}, The necessity
of a brief in our appellate practice has long been emphasized  See Florida
Power and Light “o. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
CLI-91-5, 33 NRC 23K, 241 (1991); Mississippt Power and Light Co. (Grand
Gulf Nuclear Station, Units | and 2), ALAB-140, 6 AEC 575 (1973).

* Prehiearing Conference Ordar (Filing Daies for Funhar Submissions) (Ovt 2, 1990, wopubissnied|
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temperature tip in emergency co fitons s preferable © prior practice * Thus,
we believe that GANE's “appeal” can be tairly understood 10 seek rehel from
the Commission in its broader salety oversight role, rather than W challenge the
Licensing Board's disposition of GANE's contentions in the narrow amendment
proceeding. Where, for any number of reasons, an adjudicatory proceeding is
terminated, we may sull refer safety matters of potential concern 10 the Stall
for review. See Twrkey Point, supra note 5, CL1-91-13, 34 NRC at 18K,

Our specific direction 10 the Stall which describes the issues of interest 1o the
Commission will be contained in a separate Sty Requirements Memorandum
10 be issued 1o the Stafl in the near future,

IV, CONCLUSION

For the reasons stated in this decision, GANE's appeal from the Licensing
Board's Memorandum and Order, LBP-91.21, is dismissed and the proceeding
is terminated. The Commission is referring cortain other matiers 1 the NRC
Staff for evaluation purseant 10 the Commission's general supervisory authority
and responsibility over cafety mattei s,

Commissioner de Plangue did not participate 10 this manes.

IT 1S SO ORDERED,

For the Comyassion’

SAMUEL ). CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 12th day of February 1992,

i i May 25th filing GANE siases, “We undersand the Boand's laniauons wnder . 10C TR 2714 1 take
our sas o ¢ cemclugion Bt would give ua relief 1 GANE s in m Augus B filing, “Adknowiedgenan of
NRC Suff and Georga Power Camynants o GANE's Appesl” ot 1, thet “the axlety switch i ot perf eiving
carrectly and would pose o denger if left i place " The e savemens esseially thal, & (he NRC
Hﬂhwhwm.mduwmmmu wonie of st
Canmssionss Romick wes sol presers for (e affirmation of s Ordar. if e had been presost he wondd kave

apgroved it
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Citv as 35 NRC 69 (1992) CLI-92-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSICNERS:

Ivan Selir, Chalrman
Kenneth C. Rogers
Jurces R. Curtiss
Fortest J. Remick
E Gat de Planque

in the Matter of Docket No. 50-322-OLA-3
(License Transler)
LONG ISLAND UGHTING COMPANY
(Shoreham Nuclear Power Station
Unit 1) February 26, 1962

‘The Comunission concludes that the proposed license Uansfer 15 not an
“amendment” as that term is normally construed but a “license tansfer,” which
I & separate and distinct action under the Atomic Energy Act Hewever, the
AEA does not require a pre-effectivensss or “prior” hearinyg for a license transfer.
In addiion, the Commission determines that & pre-effectivencss discretionary
hearing is not appropriate under the facts of this case. Finally, the Commission
denies Petitoners’ requests (1) 1o hold this action in abeyance pending resolution
of the question of LIPA's existence under New York state law and (2) for an
administrative or “housckeeping” stay pending judicial challenge  Therefore,
when the Staff has conditioned the transfer as the Commission directs herein ©
assire that the results of any post-effectiveness hearing will not be prejudiced,
the Staff may approve the immediately effectve wansfer of the Shorcham license
frory LILOO w LIPA,

AFA:  INTERPRETATION

A “transfer of license” cannot be accomplished solely by an amendment 1©
an operating reactor license.
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AEA: HEARING RIGHT

A “transfor of contul™ mvokes only the hearing nighis afforded by the first
sercoce of section 189a()). The AEA does nol require the offer of & pror
hecning ob an pplication @) transfor control of a license before the transfer is
made elfective.

NRD DISCRETIONARY HEARING

Chiven the lemied seope oF ackvites *hat LIPA can undertake untll & ruling
or the decormissioning plar, its Spability 10 openie the plant from both a legal
and 4 practeal sundpoinl, e dedeced harad from a plant But operaed only
i (e power for g sheti tme gnd the avident avallalabity of qualified porsonne]
10 mainke'n Jhe plant 46 the uncrie e Comunission Gr ds that the transfor does
not ruise any publy health and Jalety issues thal warmam i {Hior heanng as »
mater of dworelen

AEA: YOSTEFFECTIVENESS HEARING

When an action is taken subject © a post-effectveness heaning, the action
must be conditioned on reverting o its previous condition if the heaning does
not tadfly the acton taken. In this case, the Staff should condition the transfes
af the FOL. (1) on the license's reverting 1o LILCO if LIPA ceases W exist of
wthervise & found 1o be ungualified 10 hold the license and (2) on LILCOs
providing certification 1 the NRU Staff that 1t will retan and maintain adequate
capability and qualifications 1o take over e license promptly in the event that
cither of these situctions oocurs,

OPERATING LICENSES: AMENDMENTS

Once a transfer 15 firalizod through the post-effectiveness hearing process,
there remains the need —— for administrative purposes - 10 have the leense
changed to reflect the name of the new licensee. Such as wmendment, which
presumes an effective thansicr, presents no safety questons and clearly ivolves
no significant hazards considerations.

RULES OF PRACTICE:  STAY OF AGENCY ACTION (CRITERIA)

Petitionors request thy this action he held m abeyance unul the resolution of
the question of LIPA's existence urder New York state law. Given the reversion
of the license back to LILCO mandated here under those circumstances, and the
fact that Petitioners did not immediately file sach an acton 10 stale court, so

70
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thore is no indication from the state cournt that there could be some ment i
petitiones’s argument, the Commission denics Petitioness” request.

RULES OF PRACTICE:  IMMEDIATE EFFECTIVENESS OF
DECISIONS (STAY PENDING APPEAL)

Petitioners request that the Commission stay the tansfer's effectiveness
peading their expected challenge in the Couwrt of Appeals. The D.C. Circurt has
observed “thot tribunals may properly stay therr owr orders when they have ruled
on admitedly difficult legal questions . . . " Washingion Metropolilan Are
Transit Commission v. Holiday Towrs, Ing., 559 F 24 841, 844 (D.C, Cis. 1977)
The Commission does nol perceive a difficult legal question here, particularly
tn view of the Commission’s prior terpietation and ve deferénce customanly
uccorded an agency's inlerpretation of its organic statule.

RULEs CF PRATTICE:  IMMEDIATE EFFECTIVENESS Oy
DECISIONS (STAY PENDING ATPEALY

RULES OF PRACTICE:  STAY OF AGENCY ACTION
(IRREPARARLE HARM)

Petitioners fail 1o convince the Commission that they will suffer any vrrnara:
ble injury shoald it deny the stay. LIPA cannot do anything under this license
that LILCO could not do. Both the School District and LILOO may have serious
economic interests al risk. The courts have held consistently thst mere &conomic
loss does not constitute irreparable injury. 104 the Commiss on's inlesst o gvoid
making docisions based solely on economic reasons. Thus, the halance of equi-
ties in this matter does not tilt in Petitioners” favor, and the Commission denies
Pelitioners’ request for a stay pending appeal.

MEMORANDUM AND ORDER

L INTRODUCTION

This matter is before the Commission on two different reguests. The NRC
Staff has proposed (0 issue an immediately effective amendment to the Shorehan
operating license, and the Shorcham- Wading River Central School District
("Schoel District™) and the Scientists and Engincers for Secure Encrgy (“SE27)
(collectively “Petitioners™) have ashed the Commussion 10 “stay” \ssuance of

|
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the proposed amendment. The proposed amendment would transter ownership

of Shoreham from the Long Island Lighung Company (“LILCO") w the Long
Istand Power Authonity (“LIPA™).

This matier presents & true ancmaty:  an unprocedented situationr i which

one wtility is transferning the license - amended 0 “possession-only” status

~ for an almost 1otally unused nuclear reactor, which has been defucled, W

another entity that intends 10 decommission and dismantle it Shoreham 18 not o

fully operating nuclear reacior with a full radioactive inveniory, and LIPA i no

authorized © operate Shoreham, either by its creating charier under stale law o

by the tvense 10 be pansferred. Thus, the action before us is not one in which

{ a niclear reactor is being transferrad o a utility that intends o, and would be
: authorized o, opereie the facility.

After due consideration, we have concluded that the proposed lcense transfer

is not an “amendment” as that term is normally construed but — as (e

Petitioners themselves argue — a “hoense transfer,” which is @ separate and

distinct action under the Atomic Energy Act ("AEA"). However, the AEA does

not require a pre-effecuveness or “prior” hearing for a hicense transfer.  n

* ddition, we have determined that a pre-effecuveness discretonary heanng is

not appropriate under the facts of this case. Finally, we have demed Petisonens

requests (1) 10 hold this action in abeyance pending resolution of the guestion

of LIPA's existence under New York state law and (2) for an administrative

or “housckeeping” stay pending judicial challenge. Therefore, when the Stall

has conditioned the transfer as we direct herein 0 assure that the results of

any post-effectiveness hearing will not be prejudiced, the Stafl may approve the

immediately offective transfer of the Shorehiam License from LILCO w0 LIPA,

I FACTUAL BACKGROUND!

On June 28, 199C, LILCO and LIPA filed a joint apphcaton (o transfer the
Shoreham license from LILCO w0 LIPA. The NRC Staff noticed recer  of the
application and issued a nolice of opportunity for a heaning and a proposed
finding of “na cignificant hazards consideration™ ("“NaSHC™). See 56 Fed. Rog.
11,781 (Mar. 20, 1991). Peuuoners responded with commenis opposing the
proposed NSHC finding and petitioned for leave 10 intervene and requestod a
hearing on the proposed amendment, Administrative proceedings are now ongo-
ing before the NRC's Atomic Sefety and Licensing Board ("Licensing Board"),

e e

! We have discussed o1 length 0n numerocs oocasioas the factual backgraund surseviing ) JLOO s decison not
W operate Shoreham. See, e.g CLISO-R, 32 NRC 201 (19903, €L 912, 33 NRC &) (1991}, CL1 918, 33 NRC
461 (19911 Tharclore, we will not ropeat that hasground hare.
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which direcied Petioners 10 file proposed contentions. These comenbions are
now boing reviewed by the Licensing Board.

On December 17, 1991, Petitioness filed o pleading with the Commussion
asking that it “stay” issuance of the proposed amendment pending corpletion
of the administrative proceedings befare the Licensing Board On December
19, 1991, Petitioners filed an additional pleading “suggestng” that LIPA would
cease (0 exist under the “sunset” provisions of New York law. By order of
December 23, 1991, we direcied the Staff, LILCO, and LIPA 10 respond 1o both
pleadings, and they have filed responses '

The Staff has also filed @ paper recorunending that it be allowed 10 issue the
proposed amendment on an “immediately effective” basis under the Commis
sion's Sholly provisions, a copy of which has been served on Peiitkmers, Sce
SBCY 92041 (Feb. 6, 1992). Petiboners have responded 1© the Stafl's papet
and LIPA has filed a reply 1 Petitionen’ comments. We accept both papers for
filing. We have aby acceptod a letter submitied by Petitioners, dated January 22,
1992; two letiers submiited jointly by LILCO and LIPA on January 31, 1992,
and Fehroary 14, 1992; a pleading by Petitioners, dated February 24, 1992 and
another pleading by Petitioners on February 26, 1992, less than 1 hour before
Issuance of this Order.

L ARGUMENTS OF PARTIES

A Petitioners’ Arguments

Petitioners raise severnl arguments in support of their stay request  First,
Petitioners argue that the Staff cannat apply the “Sholly™ or “immediately of-
fective” procedures o the proposed license transfer amendment.  Petitioners
argue that Congress' authorization 10 the Commission W issue immediawly ef-
fective umendments, 42 US.C. § 2239 25(A), applics only o amendments 0
“operating” hicenses and that (he current Shoreham license is not an operating
licerse because the Comimassion has amended it 10 & “possession-only™ license
(“POL™). See Petitioners’ Motion (“Pet. Min.") @t 34, In addition, Peutionors
argoe that the Alomic Energy Act distinguishes between amerdinents o op-
craung Yicenses and reguests 10 wransfer contro! of @ license. Sce 42 US.C
§ 2239@)(1). Therelore, argae Petitionurs, because the Sholly peovisions only
apply W operating license amendments and because the transfes of conuro! of o
plam is separide from a license amendmont, the Staff cannot issik the proposed
amendment on an immediaely effoctive basis, Pet. Min ut 446,

PM*MDMWW5M’”W“WM wihisah we have acugeed
filng
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Second, Peutioners presont (wo aliernative arguments based upon LIPA's
financigl condition.  Petitioners allege that LIPA is bankrupt and does not
have the necessary management competency (0 perform the docommissioning
of Shorcham. Thus, Petitioners argue tha, LIPA is neither financially nor
techinically qualificd 1o hold the Shorchee — ense. /d at 6-7. In (he allernative,
Petitioners filed a separate pleading enut’ § “Sugpesuon of Mootness™ in which
they allege that LIPA will cease o0 exist under the “sunset” provisions of
New York State law if they have no outstanding liabiliues. While Petitioners
concede that LIPA has outstanding habilities, they argue thal the slatute could
be interpreted 10 require “ro net liabilities  See Suggestion of Mooiness at 3.7,

Third, Petitioners point oul that the Stafl’'s woposal o 1ssue the transfer
on an immediately effective basis is based upon the fact that only a POL 15
being transferred and that the issuance of the POL s now before a federal
Court of Appeals. Petitioners argue that if that court reverses (he issuance
of that amendment. the POL would revert (o a full-power license, leaving
LIPA in possession of an operating license for a plant that it would not be
qualified 10 operaie and thereby in a situation outside (he Stalt's proposed
NSHC delormination. Pet. Min. at 7-8. Finally, Petitoners again argue that
the proposed license transfer is a part of the proposed decommissioning of
Shoreham and that the Commission cannot approve the proposed transfer without
an environmental review of the decommissioning of Shorcham, including the
alternative of “resumed operation.”

B, LIPA's Response’

In its response, LIPA argues as a threshold matior that Petitioners’ filing
is both untimely and procedurally defective. Briefly, LIPA argues that the
Stay Motion des not comply with the requirements for a stay motion under
10 CFR. §2.788 of the Commission’s regulations and, in any event, is an
unauthorzed couanent on the proposed NSHC finding. LIPA also argues that the
motion constitutes an unauthonzed supplement (o0 Pettoners” oniginal petition
because it raises new information and allegations not previously rused.  See
LIPA Response (“LIPA Resp™) at 2-3. LIPA also argues that Peutioners are
motivated by philosophical and monetary concerns, not public health and salety
concerns, implying that the Commission should reject their lilings for this reason
alone. See id & 34,

Tursing 0 substantive arguments, LIPA arpues thal it has the requisite
“financial™ and “managerial” integrity W0 become an NRC licensee, that LIPA is
not bankrupt, and that, in any event, LILCO will supply all of LIPA's Shoreham-

“Ulmhnuﬁhdcmawm;nlnd.nmmduwpmdm.mqm‘nhm
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related expenses. See id. al 5-6, citing LIPA's Response 1o Pettioners” Oniginal
Fetition before the Licensing Board,  In addivon, LIPA argues that under
Commission precedent the mere pendency of a challenge 10 the POL cannot
bar transfer of the POL o LIPA, and that even if the Court of Appeals were
© vicale the POL., LIPA is statwtonily barred undes New York state law from
operating Shorcham. See LIPA Resp. at 78,

Next, LIPA argues thad under prior NRC Stall pracuce, trnsfer of control of
& facility can be accomplished by an immediately effecuve license amendment
following an NSHC Ginding. See id m 9, ciing LIPA, LILCO, and NRC
Staff Responses 1o Poutione.s” Origingl Petition before (he Licensing Board,
Essentially, LIPA, LILCO, and the Swfl (“Respondents™) argued before the
Licensing Board that in the past the Staff has issued proposed NSHC findings
and immediately effectve amendmenis 10 effectuate changes in ownership
shares. Respondents argued that this practice established a valid Commission
procedent that should be followed in this case, although apparently there has
neves been a challenge w this pracuce and the Staft isell conceded “the facial
validity of Petitioners|" | arguments ™ See NRC Swff Response 10 Oniginal
Petiion (May 17, 1991) at 38, Funthermore, LIPA argues that the Sholly
procedures apply 10 any license issued under 10 CFR. § 5052 because NRC
regulations do not specifically refer 1o a POL in-iead, the term “POL " 15 simgly
Aan NRC term referring W a specifically amended Part 50 hicense,  See LIPA
Resp. at 9-12,

Finally, LIPA argues that Petitioners have misinerpreted the applicable
provisions of the New York “sunset law™ which they alicge may cause LIPA
10 cease 10 exist Pirst, LIPA argues that the law was intended © lerminae
agencies that were inactive, nol ongoing agencics that were actively performing
their duties. See d at 11-12, 13-16. Second, LIPA argues that its termination
would conflict with provisions of the LIPA Act and that the LIPA Act would
take priority. See id at 12, 1619,

C. NRC Staff Response

First, the NRC Staff argues that no “special circumstances™ exist that would
justify the Commission’s de!\zing issuance of the License transter. Initially, the
Staff argues that Commission precedent holds that pending judicial chalienges
do not warrant staying Cota.ission proceedings. So¢ Stafl Respunse (“Staf(
Rosp.”) at 3.4, citing, e.g., Consiomers Power Co. /Midland Plant, Units 1 and
2), 4 NRC 474, 475 n.1 (1976). Additionally, the Stall argues that the proposed
amendment will only transfer the license as already amended. e, a POL,
Furthermore, even if issuance of the POL is vacated by the Court of Appeals,
the Staff argues that Shoreham is currently defucled, LIPA s contractually
prohitited from operating the reactor, ard the reactor cannol be restaried withoul
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NRC approval. Accordingly, the Stafl argues that any possible court decision
vacating the POL would not affect public health and safely and should not delay
the puoposed wansfer. See Stalf Resp. at 4-5. Morcover, the Stafl argues that
Petidonar: have falled 10 demonstrate that LIFA 15 not gualified © hold the
Shoreham license. Ser id ai 5-6.

Second, the Sl argues that because the Alomic Energy Act doos nol
spectiicatly preclude use of a hicense amendment 10 transfer & license, it should
he allowed 1O use immediaiely effective provisions of 10 CFR. § 5091 w
accomplish this task. see Sl Rusp. ot 6-7. The Staff then lists several other
amnendments that i argues are similar 1o *his proposed amendment and have been
issued under the Commission's Sholly provisions in recent years, and il argues
that the Commission has acknowledged this pracuice. See id. at 7-8. Thir! the
Staff argues that not only have Petitioners failed W address the traditional stay
criferia containgd in 10 CFR. § 2788, but that they cannot satisly them. See
Staff Resp. at 812, Finally, the Swaff supporte LIPA's arguments that Peutioners
have misinterpreted the “sunset” provisions of New York law. See id st 1214,

IV,  ANALYSIS

A, The Atomic Energy Act Does Not Reguire a Hearing Before
Transfer of a License

Petitioners argue that the transfer of a license is & different action from a
license amendment under the Atomic Energy Act (“AEA™). Section 184 of the
AEA provides that

injo license gramted heroun /o1 shall be ransferred, assigned or m any mannes disposed
of, either volumarily or involuntanily, directly or ndireatly, through transfer of contrad of
any hicense to any person, unless the Commassion shall, afier secuning full mformation, find
that the uansfer is in sccordance with the provisons of this Act, and shali give s comsans
n writing.

42 US.C, §2234, Section 189a(1) of the AEA provides that

lili sty procesding under this Act, lon the granting, suspending, revokeng, or smending of any
liconse of construction permis, of any application o tansler contral, . . the Commission
shall grant & hearing upon the request of sny person whose interest may be affeciod by the
procoeding sod thall sdmit any such person as & panty (0 sich proceodng.

42 US.C. §2239ax1). However, this language docs not indicate whether this

hearing is 1o come before the acton taken of afler the action taken (1.¢., a pre-
effectivencss or post-effectivencss hearing!
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the Comminsian s suthomped 0 . . hold such hearings & U Commussion may deom
nocossary And praper 10 Resia Il in eercising sy suthanty prescded e A

42 USC §22006). We would direot the hotting of L pre-ellectiveness
heanng regarding & proposed transior if ane were nece of desirsble because
potentially significant public health and safety ssues vore faised.

However, sich & case is nol presented here Finst, Shae dham wias operated
only dunng low-power testing; as & resull the radioactive inventory n the
Shoreham reactor and spent fuel pool is egqual (o that gencrated by appr vmately
2 days of full-powes operation. Thus, the public health and salety risks presented
here we much reduced comnared W those of a pland that his been Tully

. Furthermore, LILCO appears 10 have then acuons ‘ud may have
e(fwﬁn!y fmdnud operation of Shorcham without substastisl recoustrucbon
achivities by any future owner.

Second, LIPA is statuorily preventod by New York staie law from operating
Shoreham as & aclear plant. Third, the license that s being transforred is subject
10 two conditioni. (1) the license has been amonded 10 allow “possessio.
only' of the facility; sad (2) the hicense Is subject W0 & confirmatory order
preventing LILCO from placing fuel into the Shoreham reactor cote withoul
NRC permission. By acceptirg the vansfor of the duoreham hicense, LIPa
accepts it subject W those conditions. Thus, even il LIPA wished 10 operaie the
fucility, as it cannot do under New York law, and even if il could physically
operate the facility, which it apparently cannot do at Lius time because of sctions
taken by LILCO, it cannot legally operate the facility Tor two separate reasons
without NPT ~oine approval, which would only be given after NRC review and,
in the case - "ty “OL, & prior opportunity for nieresied members of the public
10 paricipate.

Fourth, .nd perhaps more important for Petitoners’ apparent goal of pre-
venting the Jismantling of Shorcham, LIPA cannot take any actions that would
foreciose any decommissioning aptions for Shoreham uniil the NRC approves a
decommissioning plan. Under our regulations, LILCO cannot at shis time take
any actions that would foreclose a decommissioning alternative. Long Island
Lighting Co. (Shoreham Nuclear Power Swation, Unit 1), CLI-91-2, 33 NRC
61, 73 0.5 (1991). As we noted above, LIPA succeeds only 1o the license that
LILOO holds. Clearly, LIPA cannol take any action under the wransforred b
cense that LILCO could not have taken. Thas, LIPA may not ke any action
that would foreclose a decommissioning allernative until approvai of a decom-
missioning plan. Consideration of a proposed decommissioning plan has been
noticed in the Federal Kegister, see 56 Fed, Reg. 66,459 (Dec. 23, 1991), and
Potitioners will have an opportunity 10 challenge the proposed plan if they can
demonstrate that they moet the normal proregquisites Tor intervention under our
Rules . » “ractice,
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Fifth, we have reviewed the Swaff's safety evaluauon and we are convinced
that the transfer presents no public health and safety issues the need W be
addressed in a hearing prior o the administrative proceeding.  As we noted
ahove, the spent fue! 1s stored in the spent fuel pool and cannot be returned 1o die
reactor without NRC permission, Moreover, the otal radioactive comtaminalion
is equivalent 10 that generated by 2 days of full-power operation, Finaiy, the
Staff points out that in the interim LIPA has retained a number of LILCO
personnel and hired a number Hf gualified personnel from oter utilities. Given
the Himited scope of activities that LIPA can undertake until @ ruling on the
decommissioning plan, its inability 1 operae ¢~ plant from both a lega' and
practical standpoint, the reduced hazard from a pant that was operated only at
low power fur a short ti'ne, and the evident availability of qualified personnel
10 . aintain the plant in the imerim, we find that the transfer does not raise any
public health and safety issues that wairant & prior hearing.

in summary, we find thal the transfer presents no public health and safety
issues requiring that we hold & prior hearing as a matter of discretion.

€. Issuance of the Transfer

We have found (hat the AEA does not require @ prior hearing for a transfer
of control. We have also found that a discretionary heanng is nol required
in this case. However, there are three issues that we believe need W be
addressed before issuance of the license transfer, two of which require Swaff
action, First, Petitioners correctly point oul that the license t~:asferred is the
modifind “possession-only™ license (“FOL") and that the Swff has “conditioned™
the transfer on the license being 3 POL. Scve 56 Fed. Reg. 11,781, The action
granting the POL amendment 1s now before the Court of Appeals, and Petitione: ©
argue that a decision by that court vacating the POL would undermine the basis
for the license wansfer. However, even if the Count of Appeals reversed the
POL., the public health and safety is sull prowected by the Confirmauxy Order
pieventing the Licensee from loading fuel into the Shoreham reactoi. Thus, we
do not find tha this possibility prevets the transter.

Second, Petitioners argue that LIPA may soca cedase 10 exist under New
York “sunset” law. We do not ting Petitioners' arguments convinctog at this
preliminary sage, but this is a questor of swaie law that presumably must be
decided by New York state courts. Third, Petitioners have challenged the license
tansfer in what we now hoid will be a post-effocuvencss hearing. Obviously,
that proceeding holds the potential for a hnding that LIPA does not qualify
as a licensee. Therefore, for these two reasons, befure approving the license
transfer, the Swaif should condition the transfer (1) on the license's reverting 1o
LILCO if LIPA ceases 1o exist or is otherwise found 10 be ungualified 1o hold
the license and (2) on LILCO's providing certification (o the NRC Stwaff that it
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will retain and maintain adequate capability and qualiications 1o ke over the
license prompily in the event that cither of these situations occurs. This action
is without prejudice w0 Petitioners’ rights in the post-offectiveness proceeding
before the cicensing Board.

V. REQUEST TO HOLD IN ABEYANCE AND FOR
AN ADMINISTRATIVE ST1AY

Petitioners request that we hold this actio™ in abeyance pending resolution of
the question of LIPA's exisience under New York siate law. However, at this
time, they have not actually filed an action seeking such a resoluton.” Moreover,
as we noled above, Petitioners have not «resented & persuasive argument on
this issue @t this preliminary stage. Owr positon might well bo ditierent had
Petitioners filed such an action immediaiely in a New York state court and were
there in turn some indicadon from the state courts that there could be some
merit in Petitioners’ argument® Accordingly, we deny Peuuoners’ request 1©0
hold the transfer in abeyance pending acuon by the New York state courts.
Petitioners also request that if we authorize the issuance of the tansfer, we
“wy its effectiveness pending their expected challenge in the Coun of Appeals.
The Court of Appeals for the D.C. Circuit has observed “that inbunals may
properly stay their own orders when they have ruled on admitedly difficult legal
questions and when the equities of the case suggest Jhat the status quo should
be maintained.” Washingion Metropolitan Areq Transic Comm'n v. Holiday
Tours, Irc., 559 F.2d 841, 844 (D.C. Cir. 1977). We d< not perceive @ difficult
legal uestion here. particularly in view of the Commission’s prior interpretation
and the deference customarily accorded an agency's interpretation of s organic
sutate.

’o.qumys,mz.A-wauh-ummuym.umr'.muusm—mmm
counmal 1€ panties 1 the Shureham proceediogs. inciuding counsel for Petisoners, thwt the Comimus s wonild
affirm e Jer relating to hus mater. In response, counsel for Petitioners advised the § y that he ded 0
file an sdditional pleading that evening with the Commission. Al sppraumately 5 30 pae. the Secrstay roceived
Petitionans' “Notioe of LILOOAIPA Exaggerstion and Commenvenern of Suaie Coun Action ™

This plecding contasts seversl amenions regasding stmements by LILCO/LIPA in letiers of Jaouary $1, 1992,
st Februany 14, 1992, supre, s announces Petiioners’ mtent o seek & declaration 1n New Yok cours tat
LIFA has ceassdd 1o exat undm NMew York “sanset” Jaw  As o resull of tus announced intenuon @ file 2 date
coun aaum, Petitiss ers tenew their request that the NRC not wantfer the hoense 1 LIPA. LIPA and LILOO have
filed & joint Sponse i OPpPOSiOn.

We mquinsd &t an carber duwe 1o soe i Peutioners wouid seek such an action in our belial that wich an action
was appropriaie on Petitioners’ pan. See Lavar from J P MoGmnery (lanvar 22, 1092), supra. Moroover, as
we noted shove, we have conditioned the transler upon (1) U license revusting w LILOO i the New Yark ~ourt
dissolves LIPA and (2) LILCO canifying that u will retain and maimain sulficien. capecity io take hack the license
in that overtuality. Sigwa According.y, Petiboners’ pleading 1n maponse w0 ihe Cammiston's decision o #¢
dus iseue 18 not salficiont 10 say our decision.
¥ adition, a8 & sesult of such 3 stale voun proceeding, we cauld have reviewed pleadiigs irom patties mere
famubiar with New Yok law uian we ere
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Second, Pettioners have failed 10 convince us that they will sulfer any
irreparable injury should we deny the stay.  After all, as we noted above,
this action simply transfers 0 LIPA that which s held by LILOO. LIPA
cannot do anything under this license that LILCO could not do. LIPA cannot
oporate the plani, it cannot load fuel into the plant, and 1t cannot foreclose a
decommissioning option until the Stafl approves a decommissioning plan.

Bath the School District ar 1 LILCO may have serious economic mterests
at rsk. Quite simply, of LILCO Folds Shorcham on March 1, 1992, u appears
that LILCO may be regaired 10 make a tax payment 1© the School Distriey,
which LILCO naturally seeks 1o avoid, Presumably, the School District soeks
10 receive that payment, which it would lose if this order becomes immediately
effective.

The courts have consistently heid that “mere economic loss does not constitute
irreparable injury.” Ohio ex rel. Celebrezze v. NRC, 812 F2d 288, 29] (Gth
Cir. 1987). See, e.g.. Sampson v. Murray, 415 US. 61, 90 (1974); Virginia
Petroleum Jobbers Ass'a v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958); Johnpoll
v. Thornburgh, 898 F.2d 849, BS1 (24 Cir. 1990). In this case, we are not
in & position to judge which evonomic interest is more compelling or whether
the parties are able to seck redress and recovery of any funds expended or not
expended in future litigauon. Moreover, it s our intent 1© avoid making any
decision based solely on economic reasons, Thus, we find ¢hat the balance of
equities in this matter does not Ul in favor of the Pettioners.

As for the public interest, as we noted above, Tactor: associated with the tax
payment do not, in our view, cary the day one way or the other, based upon the
record before us. Orher publiv interest factors are subsumed i our discession
of & discretionary Pearing and also do not support issuance of a stay. Thus, we
deny Petitioters’ request for a stay pending appeal.’

Vi, CONCLUSION

Based upon the foregoing, we find that the Alomic Energy Act does not
require a pro-offectiveness hearing before approval of a license transfer and that,
under the circumstances of this case, a discretonary pre-effsctiveness hearing
is not required. We deny Peutioners' request 1o hold the transfer in abeyance
pending a determination by New York state courts that LIPA will not cease W

’mmmm«-wm"whmmm-wmdu
Shorsham POL. However, in thet instance, both LILCO and LIPA did aov comtest such # stay  Here, ihey do. As
we nowed above, there are no public haalth and safery ssve present in this case o addiion, LILOO submined
this epplication over one anc & half yeams ago and it has been pending withoo! sesoitan since it ume Finally,
a5 we noted sbove, LILCO may face 3 potential taz paymen if this order i voi effective beaore March |, 1992
After conssdering all these istues, ve find that the balance of equities does set weigh in favor of 2 “nousekeeping”
stay of this matier
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cxist and we dony Petitioners' request for an administrative stay. The Swall may
issue an order approving the license transfer on an immediately effective basis
when it has conditioned the transfer as we have specified above.
Commissioner de Planque did not participate 16 this Order,
It is so ORDERED,

For the Commission

SAMUEL J. CHILK
Secretary of the Commussion

Dated at Rockville, Maryland,
this 26th day of Fetvuary 1992,
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