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APPLICANTS' REPLY TO OPPOSITION CROSS-MOTIONS
FOR SUMMARY DISPOS(TION AND RESPONSES

TQ _APPLICANTS' MOYT7OM FC SUMMARY DISPOSITION

I, INTRODUCTION & SUMMARY

On Jan ary 6, 1992, Ohio Edison Company ("OE"), The Cleve-
land Blectric [lluminating Company ("CEI") and The Toledo Edison
Company ( TECo") (collectivaly, "Applicants") filed a Motion for

Summary Visposition ("Applicants' Motion') on the bedrock legal



, : : 1/ . _
issue in this case.®’ Opposing responses to that Motion, in some

cases combined with cross-motions for summary dispo

-
0
i
oy
O.

3
g

m

L 1)

filed on March 9, 1992 by the Staff of the Nuclear Regulatory

Commission ("NRC Staff”),g’ the Department of Justice ("DOJ"),

the City of Cleveland ("Clevela:d“*.é’ American Municipal

{ [

s/
Power-Ohio, Inc, ("AMP-0"),2’ and Alabama Electric Cocperative
(”Alabama")é/ (collectively, the "Opposition"), This Reply
addresses the arguments raised by the Opposition in their Marca 9

filings.

In this Reply, Applicants focus on the legal issue in con-
troversy in this case and, in so doing, put to rest the miscella-

neous and largely diversionary claims made by the Opposition.

=
~

See Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1),
CL1-91-15, 34 N,R.C, 269, smended by Order (Nov., 21, 19%1)

at 3 n.3.

¢/  NRC Staff's Answer in Opposition to Applicant's Motion for
Summary Disposition and NRC Staff's Cross-Motion for Summary
Disposition, March 9, 1992 ("NRC Staff Answver").

3/ Response of the Department of Justice to Applicant's Motion
for Summary Disposition, March 9, 1992 ("DOJ Response").

4/ Motion for Summary Disposition of Intervenor, City of Cleve-
land, Ohio, and Answer in Opposition to Applicants' Motion
for Summary Disposition, March 9, 1992 ("Cleveland Answer").

3/  Brief of American Municipal Power-Ohio, Inc. in Opposition
to Applicants' Motion for Summary Disposition and Cross-
Motion for Summary Lisposition, March 9, 1992 ("AMP-0O
Brief"),

8/ Alabama Electric Cooperative's Combined Cross-Motion far

Summary Disposition and Response to Applicants' Motion for
Summary Disposition, March 8, 1992 ("Alabama Response"),

“2»






Applicants seek. These acguments are factually

wrong and legally inapposite.

(S) The Opposition's interpretation of Sec: ion 105(
is unconstitutional; in contrast, Applicants'

interpretation is not.

(6) Cleveland is incorrect about the application to
this case of the doctrines of res judicata, col-

lateral estoppel, law of the case, and laches.

I1. ARGUMENT

A, The Fundamental Legal Issue In This Case, Largely
Left Unaddressed By The Opposition, Is The Meaning
Of The Conditional La.gjuage That Triggers An
Antitrust Review Under Section 105(c) Of The Ac:

1t is ironic, indeed, that the NRC Staff asserts that Appli-
cants' Motion fails to address the language in Section 103(c) of

the Act that triggers NRC's antitrust review authority,i/ for i

r

is the specific, conditional language of Section 105(¢c) on which

Applicants' Motion is founded. Indeed, Applicants' Motion is

8/ NRC Staff Answer at 7, In fact, there is a virtual chorus
among the Opposition on this point., §ee AMP-O Brief at 7
("the Applicants are uninterested in the language of Section
105(c)"); Cleveland Answer at 16 ("Applicants' motion, how-
ever, makes no meaningful effort to analyze the provisions
of Section 105(c) to support Applicants' position.")

-4~




9/

devoted to an analysis of Section 13 P Applicants will n

O

repeat the detailed analysis of Sectior 105(c} contained in their
Mot:on, Nevertheless, what cannot be overemphasized is the cen-
trality to this case of the meaning and purpose of Secticn
105(c)'s conditional "whether" clause, i.,e., "whether the activi-
ties under a license would create or maintain a situation incon-

sistent with the antitrust laws."

The Opposition not only argues wrongly that Applicants do
not address the statute, but they also mistakenly assert that the

statute is clear on its face, and that it is not about ccst.ig/

3/ see Applicants' Motion at 31-33 (descrintion of Section 105
and the "particularized regime"” specified in subsecticns
(a), (b), and (¢)); id. &% 15-30 (description of NRC's lim-
ited and unique antitrust authority under Section 105(c) in
contrast to the plenary antitrust authority vested in other
Federal agencies, as well as in private astorneys general);
id. at 34-45 (description of legislative history leading to
adoption of conditional language set forth in Section
105{c)); id. at 45-57 (description of case law's treatment
of particular nature of NRC's authority under Section
105(c)); id. at 33, 57-75 (analysis of specific circum-
stances excluded by Secticn 105i(c)'s conditional language,
i.e,, circumstances when licensed activities do not create
or maintain a situation inconsistent with the antitrust
laws); see also id. at 77-88 (the NRC Staff and DOJ advocate
an interpretation of Section 1(S5(c) that denies equal pro-
tection under the law).

13/ cCleveland Answer at 16 ("the statute is plain and unambigu-

ous”); NRC Staff Answer at 7 ("the clear statutory language
does not require a finding of low cost electricity as a con-
dition precedent to the Commission's antitrust authority.");
DOJ Response at 9-10 ("Despite the clear language c¢f the
Act, Applicants ask this Licensing B¢urd to read into the
Act @ condition precedent . . ., ."); AMP-0O Brief at 7 ("Sec-
tion 105{¢c) plainly does not require a finding that a
nuclear plant produce relatively 'low cost' power. .

"J:

Footnote continued on next pege.

-8 -
-
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The Opposition is fixated on the fact that the word “"r it" is not
in Section 105(c), But this is hardly the det~iminative tes:,

of the Constitu-

7]

for under that principle, the due process claus
tion is not about fairness. Moreover, it is no more than self-
serving and certainly not self-evident that the conditional lan-
guage of Section 108(c) is clear on its face. The only reasor
why the Opposition makes such a claim is because they do not want
the Board to seriously examine the legislativ:s history and the
adjudicatory applications of the conditional language of Section
105(c); for, as Applicants showed in their Mo.ion and reemphasize
in this Reply,ll/ tnese indicia of the meaning of Section 105(¢)
lend enormous support to Applicants' position. Before focusiig
on these well-established interpretive tools for unde:standing a
statutory provision, however, it is helpful to adiress the pre~
cise, semantic issues presented by Section 105(c), as well as the
theories of the case that are presented by the Opposition in lieu
of Applicants' cost theory. Three points of semantiss dese: ‘e

particular mention at the outset:

(1) The inclusion in Section 105(c) of the word

"whether" indicates that activities under a

Footno~e continued from previous page.

Alabama Respcnse at 8 ("The 'express language of the
statute' offers no support to Applicants' claim that the
economics of power from thei. nuclear facilities must be
determined in order to make an affirmative Section 105(c)(3)
finding.")

11/ see Section I1,C, infra.

e



(2)

\3)

lisense sometimes prompt NRC's antitrust remedial
authority aud sometimes they do not. If this were
not the case, Section 105(¢) would not include the
word “"whether"; instead, all activities uynder a
license would prompt the imposition of antitrust

conditions, and the NRC would not be required to

determine "whetaar" they do.

The specific activities under & license that
prompt the imposition of antitrust conditions by
the NRC (in contrast to the remedial authority of
other agencies charged with antitrust responsibil-
ities under the Federal antitrust laws,lg/) are

"

those activities that "create or maintain a situa-
tion inconsistent with the antitrust laws." Con-
versely, those activities under 3 license that do
wt "create or maintain, ., ." simply dc aot trig-

ger NRC's antitrust authority.

Once the specific language of Section 105(c)'s
conditional standard of review is evaluated, the
only remaining issue is whether a uigh-cost facil-
ity can "create or maintain . , ." Logic dictates
that it cannot, for the incremental impact on the

marketplace of a less competitive product than is

12/

See Applicants' Motion at 25-31.
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(“hervise svailable necessarily cannot e€nhance the
product owner's competitive position in that mar-

ket, As discussed in more detail in Section 11.8,
intra, the efforrs by the Opposition notwithstand-
ing, the only conerent and logical interpretation

ot Section 105(c) is the App.icants'

intorprotltion.Ll/

In their effort to rebut Applicants' analysis of Section
108(c), the Opposition expends considerable energy (and paper) on
formulating a theory of the case; however, these theories simply
do not adequately explain the meaning of Section 105(¢)'s condi~-
tional antitrust standard, The Opposition's theories fall into
three catejories: (1) the competitive behavior theory; (2) the
scope n* NRC's review and remedial authority under Section 1085(c)
(the F1 y) theory; and (3) theories based on monopoly and other

general aantitrust principles.

13/ Moreover, as Applicants' Motion made clear, this conclusion
also follows from the history of Sectior 108(c)'s promulga-
tion and use, for neither the legislators who adopted Sec-
tion 105(c), nor the proponents of the p.ovision that was
adopted, nor the subsegquznt interpreters of Section 108(¢)
intended NRC to exercise its antitrust remedial authority in
thog:b;;nco of a low-cost facility. See Applicants' Motion
.t = .
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i. Issues of Competitive Behavior

The general thesis advanced by all of the Opposition par
ties, but addressed in most detail by Cleveland, is th-+ the
critically important consideration in Section 106(c) analysis is
the competitiv. behavior of licensees and 0t "the re.lat.ve ros*
of the power from the nuclear unit.”li" While Cleveland acknowli~
edges, in passing, that there must be "a nexus, a relationship,
between the antitrust conduct of the Avplicants and the 'sctivi-
ties under the Iicenne'",li/ Clevels o pays short shrift both to
this critical requirement and to the centrality of cost in satis~

fying this requirement,

Focusing instead on issues of competitive behavior,
Cleveland sp.ds considerable time reviewing the record in the
Davis-Besse/Perry antitrust proceeding., Of particular interest
to Cleveland is the dominant position of the licensees in the
1970's in Ohio with respect to the sale of electricity.iﬁ/
Cleveland also revievs the NRC's concerns and findings in that
proceeding with respect to the use by the licensees of their mar-

ket dominanco.ll/

i3/ cleveland answver at 3.
a3/ 1d. at 4 (guoting 42 U,8.C. § 2°35(¢c)(8)).
A8/ 14. at 8-15,

41/ 14, at 8-15, Even Cleveland's focus here -- on Applicants
allegedly blocking Cleveland's access to bulk power -- is a

Footnote continued on next page,
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Applicants do not disagree with (leveland that a detalled
analysis was conducted during the NRC's Davis-Besse/Perry anti-
trust proceeding of Applicants' market ovosition, In fact, Appli-
cants made this point in their Mct:on.iﬁf Furthermore, as to how
Applicants used the.* market position in the 1970's to compete in
the marketplace, Applican:s have no dispute with Cleveland that
sonsiderable focus was placed on this question in the Davis-
Besse/Perry antitrust procewding. As Cleveland knows, for the
purposes of argument, Applicants have chosen to accept those

findings in this case.lﬁ/

Footnote continued from previous page.

tacit recognition by Cleveland, perhaps without | appreci-
ating the fact, that at the time it was initially .icensed,
Perry vas important ¢ Cleveland, as well as to the Appli-
cants, because of its expected provision of lowv-cost bulk
power, Neither Cleveland nor the Applicants would have b:id
any motivation to have access to the plant, to blcock othus
from it, or even to be bothered by being blocked [rom access
to it, .f it had been anticipated that Perry would not pro-
vide low-cost bulk power,

18/ applicants' Motion at 46,

19/ {g; Applicants' Motion at 17 n.29; OE Anplication at 28,
pnrlicants' arguendo assumption about its past competitive
Jenavior does not equate wvith a statement of agreement or

disagreement by Applicants with the earlier record on this
subject, See ‘}lf.h_'.l_uz_mmgng:x (6th ed, 1990) at 107,
Applicants' position simply 1s that, for purposes of argu-

ment, they take the record a&s it is found, Compare AMP-O
Brie. «t 30 n,19, Applicants also submit that allegations
about their present competitive conduct are not material to
resolving the pending Motion; however, because of their
offensive and distractina nature, Applicants have summarily
addressed these allegations in this Reply. See S2ction

15.0.4, infzra.

-10-
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In short, the substantial discussion by Cleveland of comper-
i.ive behavior, including it¢ importance in determining NRC's
remedial action in the Davis-Besse /Perry antitrust proceeding las

well as in '« NRC cases), is not the issLe here,

This does not mean, however, that Applicants agree with the
legal significance Cleveland places on this information, Cleve-
land'g analysis simply is bes.de the point, PFor it is not until
the nuclear facility being licensed is determined to be of com-
petitive value that the general position and conduct in _he mar-
ketplace of the facility's owners becomes relevant under Section
105(c). 1In the Davis-Besse/Perr; case, as wel. as in the other
proceedings where NRC impossd antitrust remedies, the "activities
under the licence," namely the construction and operation of the
nuclear pover plant, were expected by all parties to be competi-
tively advantageous and, conseqguently, the specific "activities”
to be "license[d])" could affirmatively contribute to the competi-

tive position of the owners in the marketplacc.zg, In the

20/ counsel Zor the City of Cleveland, who represented the
Municipal Electric Utility Asscniation of Alebama ("MEUA")
in the Farley case “»fore the Atomic Energy Commission
("AEC"), see n.21, , effectively argued this very point
in 1972, In its brief, MEUA stated:

The net effect of the activities of the
Aprlicant , . . 18 to exclude everyone else
from the possibility of using any means to
secure the benefits of nuclear-fueled elec-
tric generation other than the means being
attempted by the Applicant's wholesale cus-
tomers in this proceeding.

Footnote continued on nuxt page.
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instant proceeding, hovever, where the reality did not meer the
expectation, the Upposition fails to confront or address the
starting point for Section 105(c) analysis, which is the neces
sary predicate for the imposition of antictrust remedies by the
NRC. And yet it is this very factor -- the high cost ¢f the
Davis-Besse and Perry nuclear plants -- which make it looizally
impossible for the "activities undcr the license(s)" to "create

or maintain n situation ‘nconsistent with the antitrust laws".

Another way to evaluate Cleveland's thesis that competitive
behavior is the linchpin of Section 108(c) analysis is to con-
sider how this thesis fits with the unique language of Section
105(¢c). Under Cleveland's theory, Section 105(¢) would invoke
NRC's antitrusc authority when the "licensee's activities" gener-
ally, not its "activities under the license" specifically, create
or maintain a situation inconsistent with the antitrust laws,

But this is not what Section 105(c) says. Instead, its focus is

very precise and, not surprisingly, ts vantage point is the

Footnote continued from previous pane.

What the Association and its members
seek in this proceeding is not, as Applicant
appears to maintain, an order directing the
cessation of antitrust activities, but,
rather, an oppcrtunity to obtain participa-
tion in the nuclear units for which the
Applicant seeks AEC license,

Answering Brief of MEUA before the AEC on Jurisdiction of

Atomic Energy Commission and Scope of Prelicense Antitrust
Review (Nov, 9, 1972) at 8.

-12-
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is established that a nuclear facility produces low-zost

QIQCtriCity.zz/

Alahbama contends (along with DOJ and Cleveland) that Appli-
cants are asking this Boa~d to "feculs] narrowly on the niuclear
plant," an argument that was "rejected in Alabama Power by the
Court oif App!ll!."ll/ Alabama is wrong; its characterization of
the issue in controversy in this case, as wvell as the issues in
controversy in Farley, is imprecise und erroneously obscures the

meaning of Section 105(¢).

The Farley case, on which Alabama relies, resolves two legal
issues that erise in Section 105(¢) analyses; however, neither of
these issues is presented in this proceeding. The first issue
addressed by the Appeal Board and the Eleventh Circuit Cour of
Appeals in Farley was the proper scope of inquiry under Section
105(c) in assessing the competitive environment in which the
facility owners opcratc.11/ viz., "the scope of [NRC's)] inquiry
aind form of its analysis of the economic structure in the rele-
vant powver markets and the past conduct of Alabama Power.“zg/ As

the Court of Appeals observed, the word "create" in Section

42/ gee Applicants' Motion at 46-47, 70-75.

23/ Alabama Pesponse at 8-3: see alsg DOJ Response at 8 n,10
("the NRC is not 1 'mited to examining the operations of the
nuclear Elant in isolation from the other activities of the
licensee"); Cleveland Answer at 44-48,

28/ ALAB-646, 13 N.R.C. at 1042-44; 692 F.2d at 1367-68,

237 §92 F.24 at 1367,

-14-
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105(¢c) “direcits the NRC to look fourvard to see if ar

-~

anticompetitive situation could arise."*®" (n contrast, the word
"maintain® requires “a careful look at the present -- and the
past -- to see if an anticompetitive climate exists," if the
applicant has acted anticompetitively and, therefore, to deter-
mine "whether there is a 'situation' to maintain, and whether

issuing this license will maintain 1t."£:“

As Applicants already have made cleor,zg/ Applicants fully
appreciate the broad-scope inquiry of the competitive environment
and the applicant's conduct in it that is required as part of a
Section 105(c) analysis. However, the Farley scope-of-inquiry
holding resolves a different Section 105(c) issue than the one at
issue here. The bedrock legal issue in this case focuses on
vhether there is a requirement under Section 108ic) that precedes
end is independent from the agency's consideration of the compet-
itive environment, j.e,, that the nuclear facility produce low-
cost power and, therefore, be capable of creating or maintaining
a8 situation inconsistent with the antitr~ust laws, Such a
requirement exists if the language of Section 105i¢c), providing
that "the activities under the license . . . create or main-
tain , . .", is to have any meaning., Thus, while the word "cre-

ate® involves a look forward, and the word "maintain" requires

28/ 14.
21/ 1d. at 1367-68 (emphasis added),
¢8/ see section I1.A.1, supra.

165~
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locking back and forwvard, it is Applicants' contention that none
of these looks are necessary or appropriate in the absence of a

low-cost nuclear facility.

The second issue rescolved in Farley is similarly distinct
from the pending bedrock legal issue. That issue vas the scope
of remedial authority vested in the NRC by Section 108(c) .82 in
particular, the Court found appropriate the Appeal Board's impo-
sition of conditions granting the applicant's competitors the
right to an ownership interest in the Farley facility and provid-
:ng for access to the anplicant's transmission tacilities.lQ/
Once again, Applicants fully appreciate the broad-scope remedial
authority of the NRC to "find a remedy to address its antitrust
concorns.'il/ But this authority, which is exercised after find-
ings abouct the competitive environment are made, has nothing to
do with whether the NRC must first establish that a facility's

operation is low cost and therefore will either create or main-

tain a 'situntion."iz/

23/ 692 r.24 at 1367, 1369 70,

30/ 1d. at 1370,

a1/ 14, at 1363.

32/ Cleveland argues that the Farley applicant's objection to
the remedy of Farley ownership access was an argument which
establishes that cost is not pivotal in a Section 108(¢)

analysis, Cleveland Answer at ¢7-48., Cleveland has jumbled
the facts and law.

Footnote continued on next page.



{n short, Applicants believe that the only rational inter-
pretatior of Section 1058(c) requires the NRC to engage in a
three-step process: (1) determining whether a nuclear facility
will "create or maintain®; (2) determining whether there is a

“situation” that will be created or maintained by the fecility;

Footnote continyed from previous page,

First, the applicant's argument in Farley to which Cleveland
refers related exclusively to the scope of NRC's remedial
authority under Section 105(c) -- a different issue than
that presented by this case,

Second, the point of the Appeal Board in Farley, in reject-
ing the argument to which Cleveland refers, was that the
competitive value of ownership of Farley (18.9 mills per
Kwh) exceeded the competitive value of unit power from the
facility (26.2 mills per Kwh), See ALAB-646, 13 N,R.C,
1027, 1104 n.248. Becaucre of this fact, access to unit
pover vas deemed an insufficient remedy to offset rhe
anticompetitive situation “ound to exist, Instead, owner-
ship of the nuclear plant was required. [d. at 1103-06.
This conclusion was affirmed by the Court of Appeals., 692
F.2d4 at 1368.

Cleveland relies on the applicant's unsuccessful argument in
its appellate brief in the Court that Alabama Electric Coop-
erative was building a low-cost, ~oal-fueled plant (23,94 -
25,71 mills/kwh) and therefore that the evidentiary record
did not support the remedy imposed by the Appeal Board. §
Cleveland Answer at 48 and Appendix B (citing Brief of Peti-
tioner Alabama Power Company (Feb. 22, 1982) in the Court of
Appeals). But this argument failed to convince the Court of
Appeals that the NRC's remedy was unjustified, which was not
:ur?riling in light of the competitive value (18.9% mills per
Kwh) to Alabama Electric Cooperative of ownership in the
Farley facility.

In short, contrary to Cleveland's assertion, the discussicn
to which Cleveland refers does not suggest that "'the wind-
fall head start' phrase does nct refer to a competitive
advantage associated with the anticipated low cost of
nuclear power." Cleveland Answer at 48, To the contrary,
the value of a nuclear plant vas that it provided low-cost
bulk power; accordingly, ownership of it was required in

Farley.

alYs
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and (3) determining the proper remedy to address such a "situa-
tion.,® PFacrley focused on steps (2) and (3) in & Section 10%(c)
analysis. It did not focus on step (1), which is the subject of

this proceed;ng.ll/

The Opposition is wrong in its assessment that Farley is
dispositive hore.lﬂ/ For both the language of the Court about
the value possessed by owners of nuclear power plants «- "the
unbridled beneficiaries of the windfall head start"22/ -. gad the

facts of the lov cost of the Farley !acilitylﬁ/ -~ as reflected

41/ As Applicants' Motion makes plain, ihere was subscantial
dicta in l‘flfx which supports Applicants' understanding of
the critical importance of the step (1) analysis. Appli-
cants' Motion at 46-47, 70-75. But the Opposition focuses
on the other two lc?al issuves that wvere resolved in Farley,
and confuses them with the bedrock legal issue that the
poard must resolve in thias case.

24/ Cleveland is not only wrong on that issue, but it misrepre-
sents the Court's decision in Farley when it says "the court
specifically recognized that the cost attractiveness of
nuclear pover has nothing at all to do with the NRC's
authority to impose antitrust conditions, ., . ." ~leveland
Ansver at 4647, The Court did no such thing. In .act, not
only did it not "specifically recogniz{e]" this point, but
if one can drav any inference from Farley, it clearly wou.id
be to the contrary.

38/ 692 F.2d at 1369; see Applicants' Motion at 46-47.

8/ 1n the 1977 Licon:in? Board decision on [e;;g , LBP-77-24, §
N.R.C, 804, 960 (1977), mg%l;%gg. ALAB-646, 13 N,R.C, 1027
(1981), 'd, 692 F.2d 1362 (lith Cir, 1982), cert. denied,
464 U.S. (1983), the Board obse:rved:

The 1°sues of nexus and access to nuclear
facilities, which are interrelated, must be
vieved in the context of the electric utility
industry in the real world todey. The nation

Footnote continued on next page.
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do not depend upcon the cost of a product.i*’ That's be~ause the
purpose of the analysis under the Federal antitrust laws is not
the same as the ourpose for which the NRC involves itself in

antitrust matters,

Cleveland also advocates a general antitrust law thesis,
Cleveland contends that monopolization, which includes "the power
to control prices to exclude competition," and the "control of
productive capacity," is not dependent on cost. 32/ cireveland
\hen asserts, "There is no doubt that the addition of nuclear
units would maintain and even increase Applicants' monopoly
pover, regardless of the cost of the cutput of those unx:s.”—l/
But like the Staff, Cleveland is focused on a subsidiary issue
when it looks to guestions of market dominance, This issue is
subsidiary because ile it becomes of great interest to the NRC
under Section 105(c) once it is established that the nuclear

facility s competit.vely advantageous, it is not sufficient,

41/ similarly, the NRC Staff again misses the point wvhen it con-
tends that at least one circuit court found cost to be
insufficient to show monopoly or market power. NRC Staff

Ansver at 9 (citing 1p¥n of ;gg;gggs Mass. V. n
, 915 r,24 17, 30 (lst Cir, 199 gert. den i:é 111

Ct. 1337 (1991)). Contrary to the NRC Staff's suggestion
rcrc. Applicants are not saying that low cost is sufficient
to establish monopolization or market power under Section
108(¢). But under Sectiom 105(c), the low cost of a new
facility is a necessary threshold determination that must be
established before there is any relevance to NRC's assess-
ment of market power and its use (g.g,, monopelizaticn),

42/ gee Clrveland Answer at 17-22,
43/ 14. at 17-18, 19.

22~



alone, to prompt the agency's authority under Section 108(g),

For if dominance, per se, triggered NRC's remedial authority
under Section 105(¢), the construction and operation of an addi-
tional nuclear facility would be irrelevant because virtually all
license applicants are dominant in their service territories. 1f
this were the case, the crnsideration of "activities under a
license"” would be similarly irrelevant, 1In short, Cleveland's
interpretation of Section 105(¢), like the Staff's, makes mean-

ingless the language of the statute.ii/

Monopolization analysis may well focus on the control and
not the cost of generation available in a marketplace because the
central issue in such cases oftun is the degree of dominance by a
competitor, In such analyses, however, the value of a particular
newv asset is not being challenged. For example, in United States

Y. Grinnell Corp., 384 U.S. 563 (1966), cited by Cleveland, 32/

which concerned the burglary and fire protection industry and,

particularly, the accredited central station service business,
the issues were the definition of the relevant market for pur-
poses of establishing monopolization under Section 2 of the
Sherman Act and the degree of dominance of the defendants in that
market. There was no dirpute over the assumption in the case
that dominance in the relevant market was competitively

advantageous,

48/ gee Section I11.A.1, supra.

43/ cleveland Answer at 17.

_23-




Interestingly, Cleveland re’ies upon a decision recently
issued by the Federal Energy Regulatory Commission ("FERC") tc
support the proposition that the relative cost of generating
capacity is irrelevant to the ability to monopolize.ié/ But the

Northeast Utilities case, on which Cleveland relies, is a useful

illustration of a type of analysis more analogous to that neces-
sary under Section 105(¢c) than the type of analysis advocated by
Cleveland. Unlike many antitrust cases, which involve a
broad-scale assessment of conditions in a particular marketplace,
Northeast Utilities involved FERC's assessment of the effect on
competition in the marketplace of a particular merger -- that of
tvo public utility companies, Public Service Company of New Hamp-
shire and Northeast Utilities. "To determine the merger's effect
on competition, the Commission compared the premerger competitive
situation with the competitive situation that would result from

1/ Without such a comparison, FERC

an unconditioned merger."
would have been unable to determine "any anticompetitive effects

of the morqor.'il/

The Northeast Utilities before-and-after analysis is analo-

gous to the analytical approach Applicants are advocating in the

present case, ji.e., that it is the competitive impact on the

ae/ i erv , Opinion No, 364-A, 58 FERC
61,393 at 61.159 5Jan. 29, 1992).

47/ 58 FERC at 61,189,
48/ 14. at 61,190,

«Bl=



status quo ante of a particular event -« the construction and
operation of the nuclear facility -~ that , NRC's concern under
Section 108(c). Similarly, in Norsheast Utilities, FERC was
interested in the competitive impact of & utility merger. 1In
that case, FERC found that the merger would increase the merged
company's dominance and curresponding market power in the shors-
term bulk power market, as well as reduce competition in trans-
mission by eliminating one company from the business of ownership
(and hence contrui) over transmission access.iﬁ/ The issue for
FERC was the control of established assets and whether the change
in control caused by the merger would lessen competition in the

marketplace,

Under Section 108(c) of the Act, the issue is analogous but
somewhat different, namely, whether the creation and use of a new
asset vill adversely affect competition in the marketplace, Not
surprisingly, in the FERC : .tuation, the value of the assets in
question -~ transmission and generation -- were not in
controvcrsy;iﬂ/ the question instead was whether the change in
control over those valuable assets would be competitively detri-
mental. In a Section 105(c¢) case, of course, the issue is the
competitive impact of an additior'l] asset., It is Applicants’

contention that this asset, the nuclear power plant, !'as no

43/ 14, at 81,192,

30/ There wvas a gquestion of fact over the value of strategic
transmission corridors. See id. at 61,194,
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competitive value unless it is low cost relative to alternative

sources of electricity,

In summary, the Northeasgt Utilities case is useful, anale-

gously, to a Section 108(c) case because both involve the impacs
of a particular change in a particular market. However, the
nature of the change is very different in the two situations and,
hence, the compet tive analysis necessarily focuses on different
factors. Neither of these situations, however, fits the Cleve-
land general antitruct framework, whire market conditions are
examined broadly without regard to the impact of a particular

event on them,

Finally, Applicants cannot help but observe that the NRC
Staff and Cleveland's emphasis on the activities of DOJ and FERC
in the arena of competition in the electric utility industry doc-
uments the fact that many agencies have responsibility for evalu-
ating and taking remedial actior with respect to perceived
anticompetitive situations in this industry. Whether the need is
found for vhcoiing.il/ other transmission services,iz/ Or access
to povor,il/ utility competitors, like Cleveland and AMP-0 in

this case, have many protectors vho jealously guard their rights,

31/ %;.; Tail Power Co. v, United States, 410 U.S. 366
§!g7 » cited by Cleveland and the NRC Staff. Cleveland
Answer at 18; NRC Staff Answer at 11 n.l6,

32/ gee Northeast Utils., 53 FERC at 61,203-04.
83/ See id. at 61,194 (short-term bulk po.er market)

-26~
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As Applicants described in detail in their Motion, and notwith-
standing the effort by the Opposition to suggest to the contrary,
the proper exercise by the NRC of its particular.zed Section
i0S(c) authority, which would result in the suspension of the
license conditions at issue here, will not leave Applicants free
to somehow gouge their competition, even if there were any basis
== which there emphatically is not -- for assuming Applicants

would he so ;nclinod.iﬁ/

In summary, the theories of the case advanced by the NRC
Staff, Cleveland, DOJ, and Alabama place substantial reliance on
arguments that simply do not meet the issue in this proceeding.
Applicants do not disagree with the Opposition that NRC's anti-
trust reviews often address issues of competitive conduct in
detail and that the scope of activities that NRC is authorized to
reviev under Section 105(c) encompasses competitive activities
independent of the "activities under the license." This was the
holding of the Eleventh Circuit in Farley.22’ But this broad-
scope analysis by NRC only takes place after Section 105(c)'s

threshold determination is made thagt the nuclear facility in

24/ see Section 11.D.1, in (discussion of sensational accusa-
tions of AMP-0O re?ardan Applicants’' conduct); gee also Sec-
tion II1.B, j discussion of DOJ accusation about Appli-
cants' allege incentive"),

38/ 6%2 F.24 at 1367-68.
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question is economically advantageous. Furthermore, Applicants
fully appreciate the fact that certain cases under the Federa!
antitrust laws do not necessarily turn on the issue of cost, But
nene of these observations are at all inconsistent with or ever
relevant to the fact of the unigque nature of NRC's antitrust man-
date, which is not to look at competition or monopolization gen-
erally in the marketplace, but to assess and, if necessary, o

remedy, the impact of the introducticn of a particular facility

on the "situation,”

Ironically, Alabama Electric Cooperative referred to this
® very mandate, and the centrality »f nuclear power's low cost to

it, in its appellate brief in the Farley c,,,,iif

[I]n 1970 Congress designated the Commission

% as the primary agency to insure through its
licensing process that the economic advan-
tages of base load nuclear power are not used
to create or perpetuate anticompetitive situ-
ations in the production and sale of electric
piwer., . . . The NRC's missinn 18 then sig-

Y nificantly different from that of other regu-
latory agencies which are concerned merely
with taking into account antitrust consider-
ations in arriving at determinations of rea-

| sonableness or the public interest . . . .
Thus, Congress has directed the Commission to

® undertake specific and unique antitrust

| responsibilities with respect to the use of
nuclear power in the electric power industry.

®
|
38/ Brief for Intervenor Alabama Electric Cooperative, Inc.
(11th Cir. May 10, 1982) at 17-18 (emphasis added; footnote
3 and citation omitted).
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Thus, in order to meet the criteria of Secticn 108(c), a
nuclear facility either must itself create an anticompetitive
situyation, or it must in some affirmative way contribute to the
maintenance of an anticompetitive situation. 1If its existence
cannot contribute to an anticompetitive situation, it necessarily
cannot "mair“ain® one, If a nuclear facility is high cost, it
certainly does not create an ancicompetitive situation, nor does
it contribute in any way to the maintenance of such a situation,
To the contrary, a4 high-cost facility would lessen its owners'
competitive position in the market, both because the facility's
expense would make its owners' costs greater than the expenses of
its competitors and because there would be less demand for the
facility's product than for lower-cost electricity from other
facilities, Accordingly, such a nuclear facility would not

prompt agency action under Section 105(:).55/

The NRC Staff's effort to make cost an immaterial (albeit

relovnntiﬂ/)issuo in Section 105(c) analysis is done by

S8/ AMP-0O asserts that cost is not pivotal but that, instead,
"Section 105(¢c) 'invests the NRC' with the broader responsi-
bility to determine 'whether ownership of a particuliar plant
+ + » 18 likely to have anticompetitive effects of the type
the antitrust laws are intended to remedy.'" AMP-O Brief at
10, (eiting DOJ advice letter at 2 (footnote omitted)),
AM¢-0's characterization of the case is remarkably lacking
in ingight., The guestion that AMP-0 ducks and that is posed
by te bedrock legal issue in this case is whether it is
possible for "a particular plant . ., . to have
anticompetitive effects" if it is a relatively high-cost
plant,

33/ gee NRC Staff Answer at 9-11,

30
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analogizing NRC cases to so-called tying arrangements under Sec-
tion 1 of the Sherman Act, 15 U.S8.C., § 1, and Section 3 of the
Clayton Act, 15 U.8.C, § 14.§Q/ Noting that the central inquiry
in a tying case is "economic power," the Staff argues that
because a4 cost advantage is not the only means of acquiring eco-
nomic power, a 'icensee can have economic power from a nuclear

power plant "without regard to the cost of that product."ﬁl/

. A closer look at the NRC Staff's own analysis discloses the
fallacy in the Staff's positiin, According to the Staff, eco-
nomic power can be derived from three different sources: legal

L] distinctiveness (e.q,, patented products), physical distinctive-
ness (e.g,., land), and economic distinctiveness "from having a
cost advantage in producing the product.”éz/ Assuming this sim-

B plified analysis is truo.il/ electricity from a particular

€ 60/ In a tying arrangement, a producer seeks to extend its mar-
ket power by requiring the purchase of a product (the "tied
product”®) with the purchase of a product in which the pro-

ducer has market power (the 't;ing project"). ng;%%ggn
) (1958).

Pacific Ry, v. United States, 386 U.5.°1, 5-§
lthough often decided under Section 1 of the Sherman Act

L] and Section 3 of the Clayton Act, the focus of tying cases
is on the producer's economic powec¢ in the tying product
market. Jefferson Parish Hos,, Dist, No, 2 v, Hyde, 446
U.S., 2 (1984). Thus tying cases are analytically similar to
general monopolization cases decided under Section 2 of the

Sherman Act, which, as discussed above, are inapposite in

. analyzing Section 105(c).
€1’ NRC Staff Answer at 11,
62/ 1d4. at 10,

. €3/ see NRC Staff Answer at 9-11,
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conditions to avoid using power from these facilities -« a fact

the Opposition does not deny.

Thus, even if it were true that Applicants were the only
parties positioned to “"acquire(]" or "h[o)ld" Davis-Besse and
Porry,ii/ this condition would not give Applicants any “econemic
pover." Consequently, contrary to the C Staff, Applicants have
no "power in the product 10 engage in anticompetitive

bohavior.'ﬁi/

DOJ endeavors to analytically avoid the centrality of cost
*o a Section 105(c) analysis by a=juing that, "I1f the increased
cost of nuclear power has lessened Applicants’ competit.ve abil-
ity," -~ a critical admission, of sorts, by DOJ -~ "their incen-
tive to handicap their rivals may now be . eén greater than it was
originally.'ﬁzf In short, NRC should continue to impose license
conditions on the Applicants because, in DOJ's view, Applicants
now have a greater incentive to act anticompetitively than they
would have had if their nuclear facilities produced low-cost
power.ﬁﬁ/ DOJ's pejorative alleqations about Applicants have no
basis in fact and are vholly self-srrving. But beyond their lack

of foundation, the analytical argument advanced by DOJ makes no

65/ NPC Staff Answer at 10,
€6/ 1d. at 11,

£7/ DpOJ Rasponse at 17 n,22,
68/ 14.
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sense, DOJ's argument leads to the conclusion that ger:ral an*i-
trust lav would impose remedies on the most economically disad-
vantaged competitor; after all, in DOJ's view, it is the competi-
tive undeardog who has the greatest incentive to misbehave, The
fact is that Applicants' incentive, or lack thereof, is not rele-
vant, any more than the incentive of disadvantaged competitors is
relevant in traditional aniitrust law, The real issue in general
antitrust analysis that is relevant to DOJ's theory is the issue
contained in DOJ's admission ~- the ability or inability of a
company to compete., In the context cf Section 105(c¢c), the issue
is even more specific: whethes the "activities under the
license" enhance & licensee's ability to ¢ mpete. When that
ability is reduced rather than enhanced, as DOJ appears to
acknowledge is the case here, there is no statutory -usis for the

imposition of antitrust license conditions on a licensee,

The NRC Staff, DOJ and the City of Cleveland also endea'’or
to distinguish avay two notable indicia in the government's prior
appli/ stions of Section 108(c) that a high-cost nuclear facility
is outside the scope of NRC's antitrust purview because it
reduces, rather than enhances, a . tility's ability to compete.

These are the Fermi decision,ég/ discussed by the NRC Staff and

€3/ Qg;ggi;_gglggg_g%L (Enrico Fermi Atomic Power Plant, Unit
NO. 2). LBP' -1 2 7 NoR.Co 583' Q ;f'g' ALAB"‘?S' 7 NOROC'
752 (1978).

¥ .
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Clavellnd,lg/ and certain DOJ advice let:ers,li/ discussed by DOJ
and Clovoland.ll/

Applicants' Motion reviews the decisions of the Licensing
Board and the Appea. Board in Fermi, and Applicants will not

repeat that discussion here.lﬁ/

In summary, in that case, the
Licensing Board observed and the Appeal Board held that the use
of anticompetitive acts to force a utility's competitor into
sharing the high costs of a nuclear facility, in contrast to
denying a competitor access to & low-cost plant, is not a cogni=

zable interest under Section 108(c¢).

The NRC Staf’ zsvs that "Fermi provides nc precedent with
respect to the bedrock issue here.'li/ Cleveland shares this
vicv.lg/ The NRC Staff cites two reasons for this conclusion,
First, that "there was no analysis of the cost of electricity
from the yet to be constructed nuclear plant in the decisions,”
and that, consequently, the reference to “'costs and expenses of

Feimi 2' ., . . may have been nothing more than a reference to

10/ NRC Staff Answer at 26-27; Cleveland Answer at 52-54,

11/ Davis-Besse advice letter, 36 Fed, Reg. 17,888 (1971);
Zimmer advice letter, 37 Fed. Reg. 14,247 (1972); Forked
River advice letter, 36 Fed. Reg. 19,711 (1971); Susquehanna
advice letter, 37 Fed. Reg. 9,410 (1972).

12/ DOJ Response at 16 n,21; Cleveland Answer at 56-62.

13/ gee Applicants' Motion at 57-64,

18/ NRC Staff Answer at 27.

18/ Cleveland Answer at 52,
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Section 105(¢) of the Atomic Energy Act was designed to protect

or requla;e."gl/

In summary, the effort by the NRC Staff and Cleveland to
distinguish Fermi is analytically flawed. 1In fact *he Appeal
Board held in Fermi that the conseguences of a4 high-cost nuclear
facility are outside the scope of NRC's authority under Section
105(¢c) notwithstanding alieged anticompetitive acts by tie facil-

S owners.,

"inally, as to the DOJ advice letters to which Applicants

red in their Motion.gg/

/

notwithstanding DOJ and Cleveland's
Jtestations,ié in two of the instances to which Applicants
referred, DOJ's analysis in its advice letters was that a Section
105(c) proceeding would be unnecessary because the nuclear facil-
ities in question -- Davis-Besse 1 and Zimmer -- were not then
anticipated to be low cost relative to the available alterna-
tives. Furthermore, as Applicants' Motion states, while the out-
come of the Forked River and Susquehanna advice letters was dif-
ferent because of the anticipated low cost of those facilities,

critical reliance was placed by DOJ in those cases on the cost

factor.

82/ ALAB-475, 7 N.R.C. at 757-~58; see Applicants' Motion at
60"'64 .

83/ Applicants' Motion at £4-67,

84/ pou Response at 16 n.21; Cleveland Answer at 56-62,
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In conclusion, the Opposition fails in its effort to analyze
away the cost factor by reference to tying arrangements under the
Federal antitrust laws, and Applicants' so-called "incentive" to
behave improperly., And notwithstanding substantial efforts to do
s0, the Opposition als» cannot distinguish away the Fermi case
and those DOJ advice letters that previously addressed the issue
now pending before this Board., The ineluctable conclusion from a
review of all of this analysis is that the NRC has no antitrust
avthority when a licensed facility produces high~cost

electricity,

e The Legislative History And Adjudicatory
Applications Of Section 105(c) Provide Com-
pelling Evidence That Low Cost Is A Threshold
Requirement For Agency Action Under Section
105(c), Notwithstanding The Cppcsition's

Effort To Minimize This Evidence

There is a collective roar from the Opposition to the effect
that Applicants' Motion does not present a8 fair-handed picture of
either the legislative history of Section 105(c) or the cases
that have applied Section 105(c)'s conditional standard.g—/
Nothing is further from the truth; in fact, it is the Opposi-
tion's descripti~n and treatment of the legislative history and

applicable case law that is unreasnnable,

85/ gee NRC Staff Answer at 14-18 (legislative history) and
18-29 (case law); DOJ Response at 10-15 (legislative his-
tory) and 16-17 (case law); Cleveland Answer at 1l6-33 (leg-
islative history) and 34-56 (NRC cases); AMP-O Brief at 8-10
(legislative history); and Alabama Response at 12-14 (legis-
lative history).
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better understanding it.gg/ In summary, notwithstanding Lhe
Opposition's claim to the contrary, and recognizing that the word
"cost" is not in Section 105(c), the meaning of the conditional
language of Section 105(¢) is not 'express'.gl/ Furthermore, to
the extent the meaning of the whether™ phrase of Section 105(¢)
can be discerned from semantically parsing the specific words
contained in it, those words on their face require a threshold
showing that the "activities under a license" in some way “create
or maintain."ag, Logically, such a showing is not possivle in
the absence of a low-cost facility.iﬁ/ In short, for the Opposi-
tion to rely on the absence of the word "cost" in Section 105(¢)
is not only superficial, it defies the "plain meaning” of the

statute, given a reasonable effort to discern it.

b. Contents of legislative history

As to the legislative history of Section 1058{(c), Applicants'
L Motion addrensed the Joint Committee Report, and the Opposition's
interpretation of its so-called "silence" on the issue of

ccst.iﬁ/ Several points bear emphasis here. First,

of legislative history set forth in Applicants’ Motion at 34
n.76.

N,

|

|

|

|

|

|

|

i 30/ gee Section 11.A, supra: see also discussion of proper use
|

l

I

| DOJ Respunse at 7 (quoting Farley, 692 P.2d at 1373).
|

|

See Section II.A, supra.

B R E
™ Mgy

See Section II.B, supra.

@
e
N

v

Applicants' Motion at 36,
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here, it is motivated by the self-serving purpose of directing
the Board's attention away from the substantial consideration of
the proposed statutory amendments contained in two volumes of

98/

legislative history,~" and particularly, the pivotal imporrtance

placed on cost in that history.

The low cost of nuclear power probably was not specifically
included in the Joint Committee Report because, unlike the one
@ observation about Section 105(c) that was made in the Report, it
vas not a controversial issue at the time the 1970 amendments
vere adcpted, It was generally accepted that nuclear power would
[ ] be the most economic and, hence, attractive energy source of the
future, In short, it is not at all surprising that the summary
Joint Committee Report deoes not address the importance of cost in

1!. 2 Section 105(c; analysis.

When the Opposition finally turns (ts attention to the mate-
rials in the legislative history that address the purpose and
| intended scope of Section 105(c) and, in so doing, discuss cost,
they seek to minimize, if not impugn, the testimony of the most
authoritative and cbjective witnesses who appeared before the
it Committee in support of the proposed legislation, For

example, the NRC Staff asserts that "the Applicants have only

98/ See Prelicersing Antitrust Review of Nuclear Powerplants,
| Hearings Before the Joint Committee on Atomic Energy, Part
i, 9lst Cong., lst Sess, 1 (1970} ("Joint Committee [") at
153 Prelxqgngan intitrust Review of Nuclear Powerplants,
gggr;nq__getore the Joint Committee on Atomic Energy, Part
2, 91lst Cung., 2d Sess. 461 (1970) ("Joint Committee It").

-
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succeeded in finding a few statements by various witnesses, not
legislators, in which views were expressed to the effect that
access to 'low cost' electricity may give some a competitive

w33/

advantage over others without such access. Describing these

w100/ \ e NRC Staff

statements as a "few selective quotations,
then argues that, contrary to Applicants' representations, there
was a "diversity of opinion presented to the Joint Committee

relating to cost."lgl/

The facts belie the characterizations of the Opposition
about the testimony before the Joint Committee, First, it is not
a reasonable portrayal of the dialogue among the witnesses and
the members of the Joint Committee to suggest that the witnesses

focused on low cost but the legislators diA rxot.'l--q-g

8y its
nature, the testimony presented to the Crnmmittee tended to be
from vitnesses to Committee legislators. However, as Applicants'
Motion retlects,lgé/ dialogue between these two groups of partic-

ipants addressed the issue of cost, «nd there was consistent

23/ NRC Staff Answer at 15 (citing Applicants' Motion at 36-44).

100/ NRC Staff Answer at 15; see also id. at 16 ("a few selected
statements of witnesses"); Cleveland Answer at 30 ("selected
excerpts from witnesses who were not members of Congress");
Alabama Response at 12 ("highly selected quotations of
witnesses"!,

101/ 14. at 16,
102/ 14, at 1s8.
103/ applicants' Motion at 36-40 (dialogue among witnesses and

Committee members).
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history relies on the testimony of all of these witnesses with
the exception of the testimony of tne Assistant Secrctary for
Water Quality, whose testimony did not concern the pending anti-
trust legislation but, rather, addressed environmental quality
issues also under consideration.lgl/ Applicants also referred to
a speech delivered by the Director of Policy of the Antitrust
Division of DOJ (Donnem) that was inserted into the record in
anticipation of the testimony that was to follow by the represen-
tative from DOJ.LQQ/ and follow-up correspondence after the wit-

nesses testified between the Committee and DOJ.lgg/

In short, in assessing the intended purpose and "particular-
ized regime“llg/ of Section 105(c) set forth in the legislative
history, Applicants relied on the testimony of the witnesses who,
presumably, were both the most expert in the field and the most
objective advocates of the public interest. These witnesses also
were unequivocal advocates of the proposed legislation -- a nec-
essary criteria for reliance upon them in assessing legislative
history.lil/ Ironically, these were the witnesses from the very

agencies (NRC and DOJ) who now belittle the testimony!

1/ gee Joint Committee I at 55-66.
108/ gee id. at 6-12.
109/ see id. a+t 14<-49.

110/ Houston Lighting & Power Co. (South Texas Project, Units 1 &
oY, CLI-77-13, 5 N.R.C. 1303, 1309 (1977) ("Scuth Texas").

111/ see Applicants' Motion at 34 n.76.
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refer to the testimony of four consumer and municipality wit-
nesses, one labor union representative and two witnesses from the
small, publicly-owned utility sector. But this testimony need
not have been cited in order to provide to the Board a fair and
accurate descr.ytion of the legislative record on which the
adopted legislation was hHased. As to the nuclear industry wit-
resses, had Applicants relied upon them, the Opposition surely
vould have dismissed tneir testimony as wholly self-sersing; for
these wer. witnesses from companies, like the Applicants, who
already had committed to and, in some cases, were operating
nuclear-powered facilities. Second, it would have been inappro-
priate to rely on these witnesses because they were not advoca.es
of the legislation, primarily bucause of the industry's serious
concern about the delay in the licensing process that it antici-

pated from passage of the 1egislation.£l§/

This is ncot to say, however, that the nuclear industry wit-
nesses did not consider nuclear power to be cost-advantageous

over other available alternatives., As the executive representing

115/ see, e.g., testimony of the Chairman of the Board, Common-
wealth Edison Co. (Ward!, Joint Committee Il at 382-393
(cited by DOJ in DOJ Response at 14); testimony on behalf of
the Edison Electric Institute by the Vice President, Finance
and General Counsel of Duke Fower Co, (Horn), Joint Commit-
tee Il at 320-45; testimcny of the Chairman of the Board of
Directors .nd Presidert of Carclina Puwer & Light Co,
{(Harris), Joint Committee II at 43d9-507; testimony of the
President of Consumers Power Co. (Campbell), Joint Committee
IT at $13-522,
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their reliance primarily on the government witnesses who testi-

fied on behalf of it.

e

124/

124/ pOJ argues that the testimony of executives from two nuclear

utility companies, Commonwealth Edison Company and Southern
California Edison Company, somehow rebuts the testimany of
the myriad other witnesses who describe nuclear's attraction
as its provision of low-cost bulk power. DOJ Response at
14-15., This is incorrect., 1In fact, in the context of
wvhether he would advocate a Section 105(c)-type rule for
fossil plants, which he did not, J. Harris Ward, the Chair-
man of the Board of Commonwealth Edison, did comment that
there were pros and cons to investments in each mode of gen-
eration, with the economics of scale in nuclear generation
being "scmewhat (but not uniquely) greater;" and nuclear
fuel generally being cheaper. Joint Committee Il at 391;
see DOJ Response at 14. Mr. Ward alsc observed that the
experience of his company with its first nuclear facility,
Dresden 1, "convinced us of the promise of nuclear power and
led us to make a larger nuclear commitment than any other
investor-owned utility in the nation.," Joint Committee II
at 382. None of these cbservations suggest in any way that
Mr, Ward considered nuclear's attractiveness and value to be
something other than its provision of low-cost bulk power.

As to the testimony of William R. Gould, the Senior Vice
President of California Edison, the reason why nuclear power
was the base load power of choice for this company was
because it was the most economic option available, See
Joint Committee Il at 436. The absence of fossil~fuelad
facilities as viable alternatives because¢ of environmental
considerations does not make nuclear plants less advanta-
geous from a cost perspective. In fact, the Final Environ-
mental Statement (FES) for the San Oncfre facilities, to
which Mr. Gould refers in his testimony, compares the costs
and benefits of the proposed nuclear plants and hypothetical
fossil-fueled plants. Calculated on the basis 1378 present
wortn (million dollars), the NRC Staff corcludes that the
nuclear plants would be cheaper ($51393,1 vs, $2098). See
Final Eanvironmental Statement related to the proposed San
Onofre Nuclear Generating Station Units 2 and 3 (March 1973)
at Table 13.1; see also Applicants' Environmental Reovort,
Construction Permit Stage, San Onofre Nuclear Generazing
Station, Units 2 and 3 (July 1970) at 8.1~-6 ("the installa-
tion of San Onofre Units 2 and 3 is economically and envi-
ronmentally preferable”). In short, DOJ is wrong about Mr,
Gould's pe ~pective, as well,

63w



A review of the other testimony in the legislative record,
including the testimony of the labor union, consumer, municipal-
ity and small, publicly-owned utility witnesses, is fully consis-
tent, and shows that these witnesses also understood that the
purpose of the Section 1058(c) legislation was to provide access
to nuclear power, which would be relatively low cost compared to

. g B
viable alternatxves,lzi/

Moreover, if the NRC Staf{ really wanted to present a com-
plete picture of the balance of the legislative history of the
1970 amendments to Section .05(c), at least with respect to its
treatment of the issue of cost, as it suggests it does, it would
have acknowledged the written guestion from the Committee and

lengthy response thereto from the General Marager of the American

125/ The witness from the AFL-CIO (Taylor), for example, testi-
fied that "all utilities, regardless of ownership should
share in the benefit of nuclear power generation," including
"being able to purchase power at the same prices which the
private utilities pay, and a fair share of pooling opera-
tions,"® i.e., "have the legal right to obtain an equitable
power supply at a fair price." Joint Committee II at 544,
Thus, this witness also considered the value of the proposed
legislation to be its ability to make accessible the cost
advantage of nuclear-powered facilities. Similarly, the
testimony of the Staff Counsel to the General Manager,
National Rural Electric Cooperative Associetion (Robinson)
also focused on the economic -~ i,s,, cost -- advantage of
nuclear power:

If nuclear energy is going tc be the princi-
ple source of generation in the future, as it
appears to be for either economic reasons or
reasons of the need to prevent air pollution,
« « « then we want to be able to participate
in it to whatever small degree we can.

Joint Committee II at 429,
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Public Power Association ("APPA") (Radin), which represented

1,400 local and, for the most part, small publicly-owned electric

utilities in 48 states, Puerto Rico, Guam and the Virgin Islands,

In that exchange, the APPA identified the relative cost of bulk

power as the factor providing a "decisive competitive advantage"

to a utility over its competitors,

126/

128/

Question 1. Tiie Justice Department indicated that as
part of the antitrust review it will be necessary to
determine the extent to which a large scale nuclear
plant affords its participants a "decisive competitive
advantage" over their competitors. (Part 1, p.9)

(a) In your experience, is there such direct com-
petition between utilities, as eithers wholesalers or
retailers of electricity, that a variation in the cost
of their product could result in a “"decisive competi-
tive advantage"” in the usual sense?

(b) Would a competition advantage result from one
new plant or from a total system, including back-up
capacity?

Answer: (a) ', . . [Clompetition complements regula-
tory activity in providing service that meets the pub-
lic needs. . . . [s]uch competition can and should be

encouraged here in the consumer's best interest.,'

The Federal Power Commission's 1964 "National
Power Survey" showed generation accounts for 51%,
transmission for 10%, and distribution for 39% of the
total delivered cost of power; the relative cost of
each of these functions was based on a composite
national average for all segments of the industry,.
These figures indicate the significant role which the
cost of bulk powe. supply . . . plays in inter-utility
competition . . . .

Competitive impacts of availability of a low-cost
source of bulk power supply are documented in a study
by the Tennessee Valley Authority . . .

Footnote continued on next paye.
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nuclear energy economy":3:/

; and (3) the purpose of Mr. Sporn's
report was to advocate that the Joint Committee and the AEC take
responsibility for leading the country towar.s improved

decisionmaking in planning, research and other aspects of energy

utilization,

While Mr. Sporn's report does not present the glowing pic-
ture of the economics of nuclear power that is found repeatedly
throughout the legislative history of the 1970 amendments to Sec-
tion 105,112/ his report certainly does not contradict the fact
that the purpose of Section 105(c)'s antitrust review was to

ensure access to nuclear plants, which were considered by the

131/ 14, at 309, The anticipated dominance of nuclear energy in
the utility industry is reflected elsewhere in the legisla-
tive history. See e.g., appended statement by Senator
Philip A. Hart, Joint Committee II at 559 ("I should think
that one of the most important problems will be the terms of
access for small utility systems to these new, low-cost
energy sources, These plants will provide much of the power
growth in this country in the foreseeable future, so the
problem assumes great importance."),

132/ 1t is interesting to note that in the 1973 Final Environment
Statement for the operation of the Donald C. Cook Nuclear
Plant, Units 1 and 2, built by Mr, Sporn's former company,
Amerxcen Blectric Pover Company, the proposed nuclear facil-
ities were estimated by the AEC in 1973 to be substantially
less costly than the cost of postuiated coal-fired and air-
fired alternatives; specifically, the comparison yielded
$85.5 versus $173.,7 and $234.7 million for the "annualized
equivalent during operation of life-of-plant cost." While
the anticipated construction cost of the nuclear plants were
higher (5620, versus $474 and $337 million), the annual
operating cost of the nuclear plants was anticipated to be
substantially lower (5242, versus $447 and $94% miilion).
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In providing for the Section 105(c) antitrust review pro-
cess, Congress also eliminated the "practical value" finding
that, until 1970, had been required before the Act's then-exist-
ing antitrusti provision came into play.lli/ The requirement that
a finding of practical value be made before facilities would be
licensed under Section 103 of the Act and subject to antitrust
reviews was based principally upon (1) an anticipated scarcity of
and consequent need to ration nuclear materials, and (2) the
desire to designate the point at which a facility type would no
longer be eligible for government assistance. The former ratio-
nale quickly became moot as the anticipated scarcity never mate-
rialized. The latter rationale also became moot because the sec-

ond generation of reactcors was not receiving financial assistance

from the government.léé/

Prior to the 1970 amendments, nuclear plants had been
licensed as "research and development" facilities under Section
104 of the Act. The antitrust provision of the Act did not apply
to Section 104 licenses and, thus, facilities licensed before
1970 were not subjected to antitrust reviews, Before that anti-
trust provision became applicable, the Act reqguired the NRC to

determine that nuclear plants were commercially viable, i.e,,

134/ see n.88 supra, with title to Joint Committee Report encom~
passing the "Finding of Practical Value" and the provision
of a "Prelicensing Antitrust Review,"

135/ See 31 Fed. Reg. 221, 223 (1966) (proposed AEC rule on prac-
tical value); see also Joirt Committee I at 41,
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It is ironic, indeed, that the NRC Staff, as well as others
in the Opposition, endeavor to rewrite history such that cost was
not an integral part of the 1970 amendments. For the concept of

practical value, in the words of the General Counsel of the AEC,

required the following findlngszilg/

(1) the technical feasibility of the reactor concept
and its basic technical characteristics had been
adequately demonstrated and

(2) there had been sufficient demonstration of the
cost cf construction and operation of the type of
nuclear power plant as to provide a sound basis,
with reasonable extrapolation, for a reliable
estimate of the economic competitiveness of power
produced in this type of plant with power that
wvould be produced in a comparable conventional
pover plant that would be constructed at the same
time and place.

The understanding that "practical value" meant commercial

140/

viability permeates the AEC's record on this issue, as well

as the legislative history.lil/

133/ Memorandum to the Commissioners from AEC General Counsel
Joseph F, Hennessey (Feb. 12, 1964) at 8 on the subject of
the finding of practical value under Section 102 of the Act,
1968 Hearings 261, 265 (emphasis added); accord, letter from
Chairman Glenn J. Seaborg to Senator Pastore, Chairman,
Joint Committee on Atomic Energy (May 15, 1964) at 2.

140/ see (Second) Memorandum to the Commissioners from General
Counsel Hennessey (Feb. 12, 1964) on the subject of the
finding of practical value under Section 102 of the Act, at
6, 1968 Hearings at 259; proposed rulemakings on the finding
of practical value, 29 Fed. Reg. 221 (1%966) (propused rule);
31 Ped. Reg. 16,732, 16,733 (1966); Annual Report to Con-
gress of the Atomic Enerqy Commission for 1970 (Jan. 1971),
at 6 n.l4 ("A practical value rule making proceeding initi-
ated by the AEC by notice of June 26, 1970 was terminated by

Footnote continued on next page.
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Having established that nuclear facilities were sufficiently
commercially viable, the cost guestion that remained for consid-
eration on a case-vy-case basis, and that appears repeatedly
throughout the legislative history of Section 105(C),li£/ was the
issue posed by Section 105(c); namely, is a particular facility
not only commercially viable, but so competitively advantag-ous
that its const iction and operation would create or maintain a
situation inconsistent with the antitrust laws? If this latter
finding was made, the agencv was authorized by Section 105(¢c) to
remedy the anticompetitive impact of the licensed facility. On
the other hand, if a licensed facility would not be competitively
advantageous, it would not "create or maintain « » «", and reme-

dial action by the Commission would be unauthorized.

Footnote continved from previous page.

notice published on December 29, On two past occasions, the
Commission has considered the matter, and concluded each
time that a finding could not be made on the basis cf cost
informatior limited to the prototype and noncompetitive
nuclear power reactors then in operation, (See pp. 17-18,
‘Annual Report to Congress for 19€5' and p. 433, 'Annual
Report to Congress for 1966').").

131/ see, e.q., Joint Committee Report at 9; Joint Committee I at
15 (Senator Aiken); id. at 2¢ (AEC Chairman Ramey); see also
South Texas, CLI-77-13, 8 N.R.C. at 1313 (1977) (citing 116
Cong. Rec. H9,447 (daily ed. Sept. 30, 1970)) ("[iln 1970
Congress found nuclear power to have acquired 'commercial
value,' and amended the Act to remove the 'anachronism'
requiring an AEC finding of commercial value"): Citie of
Statesville v, AEC, 441 F.2d 962, 970, 975 (D.C. Cir. 1969%)

en banc) (practical value determination requires demonstra-
tion of commercial utility:;" (tlhese atonic power plants are
not like radio stations of sroven technical and commercisl
feasibility. . ., ."),

182/ see Section I1.C.1.b; Applicants' Motion at 34-45.
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nature, however, this expectation of low cost and, hence, compet-
itive advantage, was a rnecessary prerequisite to consideration of
market conditions and, given those conditions, the remedies to be
authorized to offset the anticompetitive advantage that the

nuclear facility vas anticipated to provide,

As to the absence of a holding that cost is a jurisdictional
prerequisiie, Applicants fully recugnize that Fermi is the only
case that explicitly aadresses this issuc.kig/ But that should
occasion no surprise. All of the cited cases involved construc-
tien permit applications, submitted at a time when the universal
expectation was that the proposed facilities would be economi-
cally preferable to any other available alternative. No appli-
cant would have proceeded if it did not hold this expectation,
Very little, if any, discussion was required as to low cost until
now, when the economic reality is at odds wi.th the expectation,
In short, (til now, there has been nc challenge to the low-cost
[indings that were the predirate for NRC's remedial action under
Section 105(c). The NRC Staff's argument suggests that the
absence of an explicit holding on this issue in the antitrust
proceedings that took place under Section 108(c) constitutes a

holding to the contrary, i.e.,, that the low cost of a facility is

150/ gee Applicants' Motiocn at 57-64; Section .1.B, supra.
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not a threshold requirement under Section lOS(c).lil/ Obviously,
this is ro* the case; the question simply was not addressed in

those cascs‘léz/

Clevelar . also argues that NRC is authorized to impose anti-
trust conditions on licensees without regard to *he relative cHst
of the nuclear facility.lié/ To a significant extent, Cleveland
relies on the same argument that the NRC Staff unsuccessfully
sdvances, i.e., that because issues of competitive behavior were
litigated extensively in these proceedings, the Section 105(c)
remedies that were imposed diu not require the prerequisite find-
inm of lov cost as a starting point for the analysis leading up

to them.lii/ As is the case with the NRC Staff analysis, the

451/ see, €.4., NRC Staff Answer at 24 ("the Board [in %gg;gmg;p
b N.R.C,

§8§;frgg$ (Midland Plant, U-‘ts 1 & 2), ALAB-452,
 § 8 L “)]1 di ' - ¢ hold that it would have no
jurisdiction to impose - : st license conditions without

a material finding of '! -~ ~.t'"),

A52/ Thus Applicants agree % o. in Midland, there were found to
be "advantages to nuclear power other than cost." NRC Staff
Ansver at 25, "Dependability" and "efficiency" were two
such advantages identified by the Appeal Board, id. at
24-25. The question before this Board, however, 18 whether
"advantages" like dependability and efficiency are, in fact,
competitively advantageous in the abs~nce of the cost advan-
tage., Both logic and the conjunctive language of Midland to
vhich the NRC Staff refers ("efficient, dependahble and eco-
nomic baseload generation") suggest that tney are not, See
Midland, ALAB-452, 6 N,R.C, at 1095 (emphasis added),

453/ Cleveland Answer at 34,

154/ see, , Cleveland Answer at 38 ("Thus, the Licensing
Board (in igiana Powsar & Li L (Waterford Steam Elec-
tric Generating Station) LBP-73-46, 6 A.E.C. 11638 (1973)

Footnote continued on next page.
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electric generating units tu which the Beoard vas referring. This
appraciation is evidenced by the reprehensible omission by Cleve-
land of the following portion (and only that portion) of Lhe
Board's statement:iﬁg/
According to petitioners, the direct effect of uncondi-
tional approval of the Waterford 3 license would be to
further and substantially widen the disparity in power
production costs., Waterford would make available to
Applicant 1,065 mW of comparatively low cost electric
power. Petitioners complain that recent rises in fos-
sil fuel costs will further enhance the cost differen-
tial between p -wer they produce and power produced at
Waterford 3.
Thus, the Waterford 11 Board clearly did not recognize or
believe, as Cleveland avers, that "the increase in market powver
which would ar.ompany operation of the nuclear facility would
occur regardless of whether the nuclear power was low cost."sil/
To the contrary, the low cost of Waterford 3 was the necessary
predicate for the Board's determination that it was authorized to

consider the need for the .mposition of Section 105(¢c) remedies,

Cleveland's arguments about other NRC antitrust cases fail
for the same analytical reason as does its treatment of the
Waterford set of cases. For example, Cleveland mistakenly argues

that the Appeal Board decision in Wolf Creek supports its

160/ LBP-73-46, 6 A.E.C. at 1169 {amphasis added); compare Cleve-
land Answver at 36-37.

161/ cleveland Answer at 18,
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1. The Impact of Removing the License Conditions

In an effort to alarm the Licensing Board about the conse-
quences of granting Applicants' Motien, a number of representa-
tions are made by AMP-Olﬁa/ about the impact of removing the
antitr. ° license conditions currently imposed 03 the Applicants,
These representations do not provide an accurate picture of “he
situation that can be anticipated to exist if Applicants' Motion
is granted, The Opposition's effort to digress from the legal
question at issue to issues of fact (as -‘ell as fantasy) is
irrelevant to the resolution of this case; nevertheiess, in view
of the considerable effort made by AMP-O to sensationalize and
distort the factual context of the pending issue of law, Appli-

cants summarily address this digression here,

AMP-0 says that it "fears that if those license conditions
are suspended, the great strides made since the late 1%70's to
reverse the ill effects of the Applicants' anticompetitive
conduct . , . will be reversed.'iﬁg/ To the extent AMP-O hon-
estly has such fears, they are irrational, for they have no foun-

dation in reality.

468/ amp-0 Brief at 3 n.4 5, 18-22, 30 n,19, See also discus-
sion by Applicants of DOJ's bhizarre assertions about Appli-
cants' "incentive to handicap their rivals.," Cection [1.8B,

supra.
163/ AMp-0 Brief at 3 n.4.
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ability to protect its perceived interests vithout reliance on

the NRC.lli/ and (2) AMP-O is not the oppressed player in the

utility industry in Ohio that it would have the Board believe,

In summary, AMP-O's alarmist assertions about the conse-
quences of removing the antitrust license conditions do not
SQuare with the facts., Even if Applicants had the intent
ascribed to them by AMP-O, which available evidence contradicts,
Applicants' competitive behavior is now and will continue to be
closely monitored and regulated by FERC., In addition, of course,
as Applicants described in their Mution.ll!/ there are nultiple
avenues of rellef available to AMP-0O if Applicants wvere to behave
in a manner inconsistent with the antitrust laws.llz/ This is

noet the purpose of the NRC's involvement in antitrust issues,

2. The Opposition's Inappiicahle Legal Claius

Ther? are four diversionary assertions by the Opposition
that recast Applicants' case, and the legal question presented by

it, in legal terms and contexts that simply do not apply.

A73/ aMp-O's comment about OE's inability to gain the support of
its own arbitrator is ridiculous. See AMP-0O Brief at 21,
There obvicusly was no need for this individual to vote when
the swing vote agresd with the arbitrator picked by AMP-0,

176/ Appiicants' Motion at 25-30.

177/ see AMP-0 Brief at 19.
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license conditions on Applicants.éﬂi/ Thus, Applicants under-
stand that as long as the facilities were expected to be low
cost, the impesition of remedies under Section 105(¢) analysis of
the "situation" was appropriate. However, NRC's Section 105(c¢)
authority -- as 18 the case with all exercises of authority ~- is
not unbounded. In this context, Applicants believe the estab-
lished (as opposed to the anticipated) facts do not and never

wouvld have supported the exercise of that authority.

In a similar argument, AMP-O mischaracterizes Applicants'’
position as a request for an administrative modification of a
ltltut@.lﬁzl AMP-0 13 wrong., It is Applicants' contention that
Section 105(c) as written and properly applied cannot authorize
antitrust license conditions in the present situation, i,e., when
Applicants' facilities produce relatively high cost power. Thus,

contrary to AMP-Q's argument, Applicants are not asking this

181/ poy asserts that the only consideration is whether a "situa-
tion inconsistent" is created or maintained by the activi-
ties under the license "at the time the antitrust ‘ditions
are imposed." DOJ Response at 8, This cannot be e: the
conditions were imposed on Perry before the nu-le. .acility
was operational,

482/ AMP-0 Brief at 6, 10-14., All of the cases cited by AMP-0
concern situations where an agency s-ught %o ignore or mod-
ify provisions of a statute, action that Applicants cer-
tainly are not seeking in this case, id. at 10-14 (cit-

ing FPC v, Texaco, 417 U.S., 380, 394-96 ('974): Metropolitan
Transp. Auth, v, FEKC, 796 F.2d 584, 593 .2d Cir. 1986),

gggt. denied, 479 U.S, 1085 (1987); NRDC v, Costle, 568 F.2d
1369 (D.C. Cir, 1977); Alabama Power ostle, 636 F.2d
1

0, V
323 (D.C. Cir. 1979); Office of Consumers' Council v, FERC,
655 F.2d4 1132 (D.C. Cir, 1980)).
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asked to rule on the constitutionality of an underlying statute,

In contrast, the Applicants are not challenging the constitution-
ality of the underlving statute, Rather, Applicants are chal-

lenging the faulty interpretation of that statute that the Oppo-

sition advocates,

2. The Absence of a Rational Bisis

Each of the Opposition, except for DOJ, has attempted to
assert a "rational basis" for Section 105(c) that would overcome
Applicants' constitutional argument.lzz/ Howvever, this basig -~
ostensibly separate from the cost factor -- does not withstand

the most superficial inspection as a "rational® basis,

The Opposition's identified rational basis behind Section
108(¢c) is the government's desire to prevent nuclear operators
from benefiting from the government's enormous investment in
nuclear technology. The government did not want this technology
to give those nuclear operators cooperating with the government a

"windfall head start" and use nuclear pover to disadvantage
rivals.lﬁﬁ/

197/ cieveland Answer at 63; see also NRC Staff Answer at 30-31;
AMP-O Brief at 29; Alabame Response at 15,

438/ 1d. The NRC Staff repeats this argument in its description
of the legislative history of Section 105{c), asserting
"that Congress was long concerned with preventinyg those with
the greatest resources from having an unfair advantage over
their competitors once government~develcoped and funded sci-
entific and technological nuclear know-how was turned over

Footnote continued on next page,
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The problem with the Opposition’'s "rational basis" is that
it is simply substituting buzz words for the unmistakable mean-
ings intended by them. For technology, per se, has no inherent
value; witness a technological lemon, such as the Edsel. The
focus on the benefit of nuclear technology in the legislative
history of Section 105 was simply anot.er vay of expressing a
concern about the competitive advantage, in the form of lower
costs, that would be given by the government to nuclear power
plant licensees; for licensees wouid, in effect, be subsidized by
the government's prior nuclear technology expenditures. 1In
short, notwithstanding the Opposition's effort at distinguishing
technology per se from its value to society, the "windfall head
start® of nuclear technology was strictly an economic headstart,
as nuclear power plant licensees' competitive position was
expected to be enhanced vis-a-vis owners of competing sources of

electric power, including oil and coal.lig/

Footnote continued from previous page.

to private enterprise," NRC Staff Answer at 16-17. But
what does this really amount to, if not access to low-cost
power?

139/ aAMP-0 and Cleveland each summarily offer an additional
racional basis argument, AMP-0 argues that Applicants are
seeking to overturn Section 105(c) and that that section is
“rationally related" to the “"undeniably legitimate goal" of

| "strengthening free competiticn in private enterprise."”

2 AMP-0 Brief at 29-30., AMP-0 is wrong on several counts.

‘ First, Applicants are not seeking to overturn Section
108(c); rather, Applicants seek a rational interpretation of
Section 105(c). Secondly, a rational interpretation of Sec-
tion 105(¢) does promote free competition in private

® Footnote continued on next page.
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Moreover, the NRC Staff is incorrect when it asserts t*at
"nuclear plants are distinguishable from other types" because of
the guvernment's technological investment in nuclear technology
and know-hcw.zgg/ The fact is that the federal government has
invested enormous research and “taxpayer funds"l—l/ in many
energy technologies, e¢.g9,, to develop "clean® coal, to improve
coal mine safety, to make wind power viable. The distinction
between these investments and the government's investment in
nuclear technology is the enormous economic¢ and competitive
advantage that Congress and others anticipated from the operation
(and therefore, necessarily, from the government's licensing) of

nuclear power plants,

Furthermore, as Applicants noted in their Motion, one must
evaluate the rationality of a statute, or an interpretation of a
statute, under the present circumstances rather than the circum-

stances existing at the time th» statute was enacted, As courts

Footnote continued from previous page.

enterprisc An irrational interpretation of Section 105(c;,
such as AMP-0's, wiich places antitrust conditions on less
competitive private enterprises, does not.

Cleveland offers the adlitional argument that a rational
basis for its interpretation of Section 10%5(c) is the abil-
ity of a large nuclear plant to enhance its owners' domi-
nance in the market, Cleveland Angwer at 63, This asser-
tion is illogical unless the plant is a low-cost facility.

See Section II.B, supra.
200/ NRC Staft Answer at 30 n.40.

201/ 14,
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imposition of antitrust conditions when nuclear plants produce

relatively h.gh cost power,

3.  App, %8’ legal Authority 1s Persuasive

The Opposition seeks to discredit Applicants’ equal protec-
ticn argument by citing cases elaborating on the “rational basis"
standard of equal protection analysis, such as Massachusetts Bd,
Y. Murqis, 427 U.S. 307 (1976), and Schweiker v, Wilson 450 U.S,
221 (1981).121/ But Applicants already recognize that the ratio-

nal basis standard, which applies here, is the most lenient stan-
daid in equal protection analy:is.lﬁ!/ Thus, these cases simply
underscore the parties' agreement that a statute or interpreta-

tion must have an underlying rational basis.

The Opposition also tries to persuade the Board that Appli-
cants' legal authority is somehow distinguishable., For example,
AMP-O attempts to divert attention from the "filled mi.." cases
cited by Applicants by the assertion that they involve a "direct
link" between a change in circumstances and the inability to
achieve a statutory objective.zgi/ Yet, just such a direct link
is precisely what exists in the present case. As Applicants have

shown,zgﬁ/ Section 105(c) is directly linked to the expected cost

203/ see AMP-0 Brief at 27,

208/ see Applicants' Motion at 77,
203/ AMr-0 Brief at 31.

208/ 14, at 10,
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advantage of nuclear power, Much as changed circumstances sev-
ered the direct link betveen the ban on filled milk snd the orig-
inal, underlying health considerations, a similar severing has
occurred here between the anticipated costs at the time the
license conditions were imposed and the actual costs, today, of

the Davis-Besse and Perry nuclear power plants.

Similarly, AMP-O attempts to distinguish Wessinger v. South-~
ern Ry,, 470 F. Supp. %30 (D.8.C. 1979), (invalidating a presump-
tion of negligence against railroads involved in grade crossing
accidents) by stating that advances in technology negated the
benefits of the statute, and "left railroads subiect to an irra-
tional inaquity.'agz/ Once again, just such an irrational ineq-
uily exists in the present case, if the NRC were to interpret
Section 105(c) such that nuclear power plants are subject to
unjustifiable zonditions to which other electrical generating

plants are not.

AMF-O further attempts to distinguish the "changed circum-
stances" authority cited by the Applicants by suggesting that it
is "Lochner era" precedent that employed a stricter "rational
basis" standard.zﬁﬁ/ This assertion is erroneous. The cases
cited by Applicants have never been overruled, and in fact are

citad by modern-day courts striking down statutes lacking a

207/ 1d. at 31,
208/ 14, at 130 n.20.
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"rational basis." Thus, the 1979 and 1976 courts in Wessinger

and Gallagher v, Evans, 536 F.2d 899 (10th Cir. 1976) cite Nash-
yille, Chattancoga & St. Louis Ry, v, Walters, 294 U.S, 405
(1935) (a "Lochner-era" case) in striking down the railway and

election laws at issue,

Alabama cites East New York Savings Bank v, Hahn, 326 U.S§.

230 (1945), as allowing a statute to have some "rat.onal basis"”
even where circumstances have changed, Yet this case is irrele-
vant here. Alabama acknowledges that the case was decided prima~-
rily under the Contract Clause.zgi/ Moreover, Alabama fails to
mention the particular legislative actions which prompted the
court's holding in that case. Specifically, in Hahn, the court
refused to strike down a statute authorizing a moratorium on
mortgage foreclosures, noting that the legislation was the sub-
jezt of "frequent reconsideration, intensive study of the conse-
quences of what has been done, readjustment to changiag condi-
tions, and safeguarding the future on the basis of responsible
forecasta.'llg/ Nothing remotely resembling such legislative
study has taken place in the present case, Congress has neither
continuously re-evaluated Section 105(c), nor readjusted the
statute to account for changing circumstances. Thus, Hann pro-
vides no basis whatscever for the rationality of the continued

imposition of license conditions,

293/ Alabama Response a: 20 n.19,
210/ 326 y.S. at 234-35,
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In summary, the Applicants' contention that continued impo-
sition of the license conditions is not rat.onally related to the
underlying purpose of Section 105(c¢) remains valid. The Opposi~
tion's purported "rational basis" -- the gc ernment's investment
in nuclear technology ~- is illusory, since technology of itself
has no value if it produces no economic benefit., The Opposition
cannot distinguish the Applicants' legal authority demonstrating
that changed circum.tances ~an affc:t the constitutionality of a
statute, as applied. 1In short, interpreting Section 1085(c) as
allowing the continued imposition of license conditions in the
absence of a low-cost nuclear facility would deny Applicants

equal protection under the law.

F. The Doctrines Of Collateral Istoppel, Res
Judicata, Law Of The Case, and Laches Do Not

Preclude Reviaw of the "Bedrock" Leqal Issue

Cleveland and Alabama argue tha. this proceeding is improper
because the issues either were or should have been raised by
Applicants in the original antitrust proceeding in which the
license conditions at issue here were imposed.lll/ Cleveland and
Alabama are wrong. The previously litigated issues, character-
ized by Cleveland as the "nexus" issues, differ significantly
from the pending "bedrock" legal issue., In addition, the facts

have substantially changed, Applicants have not unreasonably

211/ Cleveland Answer at 62-80; Alabama Response at 5-6. This
argument is not raised by the NRC Staff, DOJ or AMP-0,
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delayed and :he Cpposition has not been prejudiced in any wvay by

the initiation of this proceeding in 1987,

Moreover, in raising the defenses of collateral estoppel,
res judicata and lav of the case, Cleveland asserts a legal posi-
tion that, if accepted, effectively would preclude all ¢l.ims for
licenrse amendments or suspensions. The essence of Cleve.and's
argument is that because the relative costs of generating nuclear
and non-nuclear power were addressed in the Perry and Davis-Besse
construction permit and operating license proceedings more than
fifteen years ago, Applicunts are barred today from litigating
the stipulated legal issue, "whether the license conditions can-
not be retained if the cost of power from the licensed plants
exceeds that available from other sources."glz/ Cleveland's
crabbed interpretation of res judicata, collateral estoppel and
law of the case effectively would preclude all requests for
license amendments., Every license amendment application seeks
relief from, ¢~ a change to, some requirement imposed upon the
licensee during earlier NRC proceedings, Cleveland's unreason-
able interpretation of these proceedings directly contradicts the
extensive regulatory scheme expressly providing for such license

amendment requests,

21/ see Cleveland Answer at 64-65.
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that might be proposed had to be confineu to participation in and
operating arrangements of the proposed nuclear facilities.gzg/
These so-called nexus arguments are completely different from the

bedrock legal issue in this case.zgl/

The determinative bedrock legal issue underlying Applicants'
pending license amendment requests is whether the NRC is authm-
rized under Section 105(c) of the Act to retain antitrust license
conditions if it finds th- the actual cost of electricity from
the licensed facility is higher than the cost of electricity from
alternative sources.zgz/ Applicants asser. in this proceeding
that the Davis-Besse and Perry operating licenses cannot provide

them with a competitive advantage and, accordingly, fall outside

220/ The Applicants' nexus arguments were summarily described by
the Appeal Board in ALAB-560, 10 N.R.C. at 384 (footnotes
omitted):

Two of the arguments made by applicants in
their challenge to the Licensing Board's
findings on the issue of nexus are (1) that
only the applicants' latest offer for nuclear
access, and not prior anticompetitive prac-
tices ot the applicants, has any relevance to
"activities under the license" because only
it will reflect the "activities under the
license" which must be the subject of the
Commission's finding under Section 108c(5) of
the Atomic Energy Act (42 U.S.C. § 2135¢(5))
and (2) that [the remedy of] third-party
wvheeling has no connection with "activities
under the license."

221/ see Section I1.A.2, supra, for a detailed discussion of the
supra

difference between the two Farley nexus issues, on the cne
hand, and the bedrock legal issue, on the other.

222/ See n.l, supra,
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Moreover, as to facts litigated in the 1970's, Applicants do
not disagree with Cleveland that the anticipated costs of Perry
and Davis-Besse were identified during the prior proceeding, as
were comparative costs of other facilities. In fact, Applicants
summarized in their Motion much of this factual testimony and the
factual and legal findings made by the Licensing and Appeal
Boards from it.ggi/ For example, DOJ observed in its brief to
the Appeal Board that, "The marketing of power from the subject
auclear units will erable Applicants to lower their average cost
of power, It is undisputsd that the power available from the
subject nuclear units is expected to be the cheapest base load
power available to serve new and growing loads.“-gé/ But again,
the purpose of this testimony was to emphasize the competitive
value of the nuclear plant and the need for broad-scope remedies
beyond the rffer of wholesale power purchases., It was not to
affirm, rebut or in any way address the bedrock legal issue in

this case, or the facts as they have actually materialized.

Tc the €xtent the distinction betwoen the prior and the
present litijation is not obvious, perhaps the discussion of res

Jjudicata in Yermont Yankee will clarify the matter further.228/

228/ see Applicants' Motion at 52-56.
223/ poJ Appeal Brief at 179 (citations to record omitted).,

226/ see Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Powe: Station), LBP-87-17, 25 N.R.C. 838, 847-51
(1987), f'd on t-is issue and modified on other grounds,
ALAB-86S, 26 N,R.C. 13 (1987!.
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capital investment costs attributable primarily to ‘>deral regu-
latory initiatives, legislative initiatives, and high inflation,
as well as comparable increases in nonfuel operating costs. In
their Applications, OE and CEI/TECo approached the issue of cost
somewhat differently, but with the same outcome: a very signifi-
cant change in the cost of nuclear power from that anticipated

when Davis-Besse and Perry were initially licensed.géé/

Cleveland argues that certain things that Jltimately caused
the increased nuclear costs -- "more stringent environmental
requirement[s], new technical regulations adopted by the NRC,
adverse economic conditions" -~ either occurred or were forecast

prior to the clos¢ of the record in the operating license

238/ 1n its Application, OE compared the 30-year levelized cost
(including capital, OsM, and fuel) for a nuclear plant as
anticipated in 1976 with the actual 1987 30-year levelized
cost for Perry. This comparison (527 versus 3184 per MWh)
indicated a 580% change between the anticipated and the
actual cost, See OE Application at 69-71.

In their Applicatior to amend the Davis-Besse and Perry
licenses, CE!l and TECo refer to cost trend data compiled by
the Department of Energy. See CEI/TECo Application at 24-29
(citing An Analysis of Nuclear Power Plant Operating Costs,
Energy Information Administration, Office of Coal, Nuclear,
Electric and Alternate Fuels. DOE/EIA-0511 (released Mar.
15, 1988) (hereinafter, "DOE Report")). The DOE's
compilation of cost trend data shows that, between 1974 and
1984, routine operating and maintenance ("Q&M") expenses
increased by an average of 12 percent per year, Similarly,
"postoperational capital costs" increased at an average
annual rate of 17 percent over the ten years preceding the
filing of the Applicatiors. Finally, the DOE Report finds
that total non-fuel operating costs (including both O&M
costs and capitezl additions) nearly quadrupl’ed between 1974
and 1984,
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stage.zll/ This arqument, even if true, proves nothing; for the
actual increuse in costs resulting from these cvents were not
ascertainable until yesrs later, and the increased costs turned
out to be devastating to the economics of Davis-Besse and Perry
relative to non-nuclear generation. Applicants are entitled to
present proof of those resulting increased costs in the second

phase of vthus proceedinq.gég/

In the operating license proceeding in Limerick, the Licensing
Board re-examined environmental costs considered during the con-
struction permit proceeding that were associated with the method of
cooling. That Board explained, "ervironmental costs ascertainable
only as the plan gained greater concreteness after the construction
permit was issued have not been considered. . . . It is appropri-
ate that they are considered now . . . .nZQ_/ Similarly, in this
case, neither the bedrock legal iszue nor the fac.s which prompt
Applicants' license amendment requests were ripe for review during
the ea~lier proceeding. For in that case, there was no challenge

to the finding that the proposed facilities were competitively

advantag.ous., As it must, Cleveland acknowledges that the

237/ Cleveland Answer at 75, Cleveland fails, of course, to
ackinovledge tha* many of the more stringent and costly regu-
latory requirements followed the 1979 Three Mile Island

accident.,

238/ gea Philadelphia Elec, Co. (Limerick Generating Station,
Jnits 1 & <), LBP-82-43A, 15 N.R.C. 1423, 1461 (1982)
("Limerick").

239/ nimerick, LBP-82-43A, 15 N,R.C. at 1462 (emphasis added).
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Anplications are "based on events [occurring) subsequent to the
construction permit proceeding."éig/ Obviously, neither Applicants
nor any of the other parties could have quantiiied the impact of

these changes before the facilities were operational,

Cleveland's reliance on Farley in its attenmpt to invoke res
Jjudicata and collateral estoppel is misplaced.gﬁi/ Farlsy
addresses only the issue of "whether, jn the absence of a partic-
ularized allegatior of material supervening developments or some
other special circumstance,” a participant in the litigation of
an issue considered and decided in the construction purmit pro-
ceeding is entitled to raice the identical issue in an operating
license proceeding involving the same reactor.lig/ Indeed,
Farley supports Applicants position., It expressly provides that
"a subsequent modific~tion of the significant facts or a change
or development in the controlling legal principles may make [the
original] determination obsolete or erroneous, at least for

w243/

future purposes. Moreover, this very point was made by the

2480’ see Cleveland Answer to OE Application at 65.
241/ see Cleve'and Answer at 68-77.
242/ parley, ALAB-182, 7 A.E.C. at 212 (emphasis added).

243/ 14, at 213 (quoti.g Commissioner v. Sunnen, 333 U.S. 591,
599-600 (1948)). 1In Farley, the Appeal Bocard also observed
that even the relitigaiion of issues, which is not involved
here, may be more appropriate in NRC licensing cases than in
other administrative adjudications:

Footnote continued on next page.

o 7K B



.
8] - £ < €l ! :
: ¥ 5 w ,
? & 4 3 - : { ! ¢
! ’ 2 " § 4 b N 5 :
¢ ¢ A L
. * w x "
A o +
s I { L
w 1V € S € 8 L € t Y .
* 3+ t 3 t t T
. ‘ i A P § ¢ t c i L
' -
e & i . ¢ ! . :
&8s j8lel. a s / {
c + g * s 1 :
I & 1 ne 3 ¢ IS 4
reex : ol










Commission has always distinguished between proceedings after an
operating license is issued and the operating licensing pr .ceed-

ing itself.lig/
Moreover, the Appeal Board has recognized:

[Tlhe doctrine of the law of the case is not
an ironclad rule; its application [is] a mat-
ter of discretion, Where a court is con-
vincad that its declared law is wrong and
would work an injus 'ce, it retains the power
to apply a different rule of law in the
interests of set*ling the case before it cor-
rectly. Surely an administrgtive tribunal
has comparable flexibility.251/

Cleveland has failed to account for the discretionary nature
of the application of the "law of the case." If Applicants are
correct that the Cormission lacks the authority to retain anti-
trust license conditions where the cost of nuclear power 1is

highe. than alternative sources, then the Commission's interest

Footnote continuved from previous page,

proceeding or 'cause of action' as the procecdina °  hich
the operator of the facility originally sought cuthorization
to construct and operate the facility." See Cleveland
Answer at o0 (citing Farley, ALAB-182, 7 A.E.C. at 215).

The passage in Farley upon which Cleveland relies staces
that while there nmay be a sufficient basis for treating an
operating license proceeding as involving the same cause of
action as the construction permit proceeding, tfere is "no
need for a definitive decision on that guestion here."
Farley, ALAB-182, 7 A.E.C. at 215 n.7 (emphasis added).

L]
o
L
~

~ See, €.9., Vermont Yankee, supra (distinction made between
two operating license amendment proceedings involving the
seme facility).

|

231/ Marble Hill, ALAB-493, 8 N.R.C. at 260 (footnote omitted).
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in "settling the case before it correctly” should signal rejec-
tion of the application of the “law of the case." Thus Cleve-
land's "law of the case" defense is meritless, particularly in
light of the fact that this proceeding is not the same as the

prior Davis-Besse/Perry en.itrust proceeding.

3 The Equitable Doctrine of Laches
Does Not Apply -

Cleveland also raises the equitable doctrine of lach s *~
bar NRC's consideration of this case.zig/ However, Cle~ U
failed to show (i) unreasonable delay on  he part ¢ s, ' s ¢ 23
and (ii) undue prejudice to Cleveland, the two nece .~ - '™ .ts

A

«f a laches claim.gig/

First, in order for laches to apply, Applicants must have
delayed unreasonably in requesting relief from the antitrust
license ~onditions., There was no such delay ir this case. The
NRC did not issue the full-power operating license for Perry
until the Fall of 1386. Judicial review of that license was not
complete until Spring 1°87. Perry was not nlaced into commercial
operation until November 1987, Thus, OE's filing in September,

1987 and the CEI/TECo filing in May, 1988 certainly do not

252/ see Cleveland Answer at 77-80.

£33/ see, e.9., Van Bourq v, Nitze, 388 F.2d 557, %65 (D.C. Cir,
1967) (quoting Powell v, Zuckert, 366 F.2d 634, 636 (D.C.
Cir, 1966) (to establish the defense of laches "the evidence
must show both that the delay was unreasonable and thrat it
prejudiced the defendant.,")
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AMENDING THE ATOMIC ENERGY ACT OF
TO FLIMIN. . K T HEQUIRFEMENT POL & PININN
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HER 18878 would amend the Atosste Fises
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8 Phe il would emend section 102 of the Atomse Bancrgy Act win
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Hi%e aof the Aloenn Energy Act el tive 1o nititrnst review of applh
valions e ARG fae iy of atsbizstysg o priondine tuen Foasbiipes for
ndustomd or comseroiud P

b Nathirice var atom of diseiydines in the o pras:fion of atom wjeiy
and Licensing boards \sie 16 of the botis T bl woubl semend the
Bt sentenve of subsection 191 wined: now requares ihat of the thres
eetnbsers, of Hiny Alosnte safoty uied bovosing bonrd  tws members
Dokl b techwiently quisficd” e the third “shalt be gonlified i
the comduct of sdmanistentivie procrvdings * The smendment in the
Bl would permit two sseniber o, hanve “such techmenl or other guah
fewtsmns as the Commpsann doeipns uppropriste W the wenes o he
decrded” | the thrd mesber wonkd, as m the present text of this sec.
ton, be vne “qanldied i the conduet of admiastrative |mwmhn€& -

4. Require the Government to enier into an arrangement wnth the Na-
fmal Council on Radwtion Proicctron and Measurements for a com-
prehensine and comiznuing remew of basic radwatisn protection standards,
and an arrangemznt wnth the National Academy of Sciences for o com.
prehensive and continuing remew of the hdml effects of radiation on
man and the ccology (aec. 11 of bl bill would substitute
tha reientific affurts of these eminent bodies f2:0 the functions prevently
required of the Feders! Radiation Coencil pursuant o subsection
274k of the Atomie Energy Act

5 Reafirm wnth greater clarsiy the wnientiom of the Jomt Comm itee
and in the opimion of the committee the tlentim of the Congress, under-

"9 a premsion of the Private Ovmershnp of Special Nuclear Maieriair
A, enacwed i law ar Poblie Law 88 29 on Au'\cs‘ 86, PU laer %
of the bally — The bill wenld “hange severa: words in subsection 181 ¥
of the Atorme Energy Act to emphasize tie underlying intention as
evidenced by the legisiutive bintory. and ax correctly dmearned by the
(‘.m?-in-llrr General of the United States in the GAO “Report 1o
the Jont Commition on Atestric Energy” of July 17, 1970, captionad
CReview of Proposed Revisions to tie Price and ( ‘nitenis for Uraniam
Ernrsehment Serviees Although the Genoral Acconnting fWhee ques.
tons the epality of a proposed mplementation by the ABC of sub
section 161 v, of the Atomic Energy Act. on the ground that it does
"L Appear to be consistent with the mteniion of the (% Tess n
Mecting the ststuie, the commition is coticerned that the AR( hes
not desested | the commitiee recominends that the onginel legaslative
ntent be reiternted and the wording of ithe statute buitressed in
'mll'f;"ﬂ of its mtendod parpose

W bl s comprised of threa weparate parts, although the three

rarts ail relate o hwensed nuclear facilities The first part, discussed
wlow under the heading “Part 1.7 covers tems 1, 2. and 3 abova and
embraces seciwons | ihrough 7 and sections 9 and 19 of the bl Part
I pertams to siem 4 above and section §§ of e ball Part 137 pertamn
to em 5 above and section 8 of tha ball

Panr |
Lecwiariyvy Hisrony

Shortly aiter the completion by the Commmaion of itx Bt cale
making procecding for consideration of a finding of “pesctcs) value”
under section 102 of the Ao Encegy Act o 1954, which reanited

3

wn the determmnation by the Comnnesson, in Decembaor 1965 ikt
there has not yet been sufficaent devsonsteation of the coxt of ron
struction amd operation of Beht wafer poelonr o loe frae plants 1o
warrant making & «latutary By that any tvpres ol o d e slities
heve been “ufhcwatiy developed 1o be of prmctinl value wathan the
meaning o section 102, the Jomt ominit tee requiestod the AR,
views on the continued noed for ihe sintutory requsrement for such
Fuding The Commisaor rephed that the ,mmcm bases undorlying
the “practical value” provisions of the 1954 et hod receded i omg -
mbcance snd that 1t was cansidening pooposing Jegrdation o elimtoste
the “practical value' concept from the statute '

In 1967, dunug the first sesmion of the B0ih Congress, Senstors
Atkon and Kennedy, of New York, satroduced s ball (5 2564, G0th
Cong , first seas, 1967) which would have endnrged sulmiantmily the
Comi.  won's junsdicion sver the fwenmng of reactors. 5 2564
woula, other things, have requiced consideration in the licemns.
I PrOc we 5 the impact of & proposed anclear plant on the most
xmt development of powsr resourcss i the particalar region | and
it would have barred the weuance of & nuclear t hieense unless the
Commmon found that the apphicant had grantad 1o sl interestad
utilities an opportanity to participate “le a farr and reasonable™
extent in the cwnership of the propose | fncilsty

S 2584 was the t of extensive hearings befors the Joint Com.
mitlee m 19887 Following these hearings, the Comnission proposed

wletion (S 3960, soth Cong | secoind sess | 1965) and ndditioenal
Silis were wtroduced by mendbers of (e Jomnt Committes (5 3851
H R 12860, 90th Cong , second sews  1988) which wounid have shm
nated the present statutory requiremeont for o findhing of “praciseal
value' as m condition of commercinl lwenmng. Because of the need
for Turther comment by interested Government wgencies and  for
additionsl hearings no legivlative stion was taken on these balls
whila the 90tk Was 1 sesson |, however, the Joint Coamsmit tee
mdicated that conssderation of the practicsl value” guestion would
be & mutter for its attention m the next

During the first session of the 9ist Congress, several legisiative
measires were introduced concsrning peel ensng review of nuclear
powerplanis, S5 212 was mtroduced on dunuary 15 1969 by Senator
Andersn, for himael! and Senator Aiken. H K K259 was imtrodeced
on March 5 1969 b Kepresen ntive Hobhield, for Limsell and
Ropresentative Price. & R 9647 was introduced on March 27, 1969,
by Representative tlohfiold, by request (8 R V647, and the wdentical
compamon bill, S 1855 introduced by Senator Pastore on fpr 1N,
1960, are the AEC bills}; and S 2768 was introduced on August 4,
1968, by Senator Tydi

S 212, H R K289, H R 9847 wouid sliminate from the Atome
Ene Act of 1954 the requirement that a finding of the “presocal
value” of & type of wtiization ar proditoon facility be hefore
such type of facility may be hicensed by the AEC as “commercral
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pereiingy more than a scors of
vicdort thst gieater privale par
pirieal nead notl hang with it at
wian! hia ' @ health and ssfety of the Amencan
preopue. Moreos ha slanne rearctor art has siresdy reachad
il jrant where stonae power af prices competiive wath
“lectreoty denivad froan suvenlonsl fueds 15 on U honzon
though ret withe our e digio reach * * ¢
Many techaolopos, problews rernein to be solved befors
widespraad stomic power, &t compeiitive jrices, s & realily
i clear o vy thal contmued Government resesrch and
apment, ustng Covernmeot funds, vill be dhispensable
speady and resolute stiack on thess probiems. It s
oqually clear W us, however, that the gosal of atome power
at compelitive prices will be roeched more quickly if private
ent rprise, using privaie funds, is now sncouraged o play »
far larger rode i the dovelopment of etomic powar l‘il\ ™
permitied under exwiing iogsiation In prerts \:‘.tl" we do not
belsoves thet any deveiopmental program cartsed out solely
uiider grovermmential Riusgons, Bo matier how efficient o may
be, can substituts for the cont-entting and sther incaniives of
froe and competstive entarprse, * © ¢

» - - - - A3 k2

In summeas Satelory provssenz which ware in harmony
with the siale of atomie dovelopment in 1066 are no longer
corsmient wilh the realities of stomi anergy i 1954, Lags
latson not respansive ta the nee i pore bemia of today can
serve only io deny our Netion, sad like-aindsd natione s
well, the true promise of stomie « mergy - both i angmenting
the total witttary strongth f 1he froe world, wad in ine reasing

P .
spporiunities for benshcent uses of the stom

Amaong the 5 evimions offected by the Aton nergy Act of
1054 are those w chiapiter 10 of Lhe 1956 et convarned with " Atomiv
Enerey | sconses

.

o chapter 100 thy oneept of “practicsi value uihiged o the 1948

Rct, was retamed n substance (sec 162}, however, 1t was converted
to the form of “a 6 fing s woiting” o be made by ¢
whenever 31t concluded that any tvpe of slihzation or production
facilivy has boen seffic entiy dovel iped Lo be of practical veiue for
st rial or consmiercial purposes. ” Only subsequent Lo such ¢ finding

suld the Compsmon i acenrdea; with » nrovissons of chapter 10

& ¢

e f lommamsian

Cotninereal’’ eeise ’ i lypes of wtiization or production
o practicsl velue isec 10633
i has e made an affirmmaiy finding of
wartical vale ithesigh has careflafly consdered the matter on
Lwo meparaio ocres s y July 10, 1964, the Cosqpumsasion psrrhlyadyad
& nolice e the odern! Rogster 120 F R 8458 that it had under
silerabion the maiter of a posable inding of practical velue with
pes of hight water ssaclear powerplanis It
wt

Oy
Frguest thes s eilenve rule
rirn i range VP CTMREn s

]

were reeeaved, This exercise cademinnced ammmesion s deter
munabion, dated Decembor 29, 1995 to dechine to mashe & section 1002
finding on the ground thet auclesr powe rplant Operating Cxpecw s

Pis St

up o that e was lmited to sensll senle facsbiine

rocnomneatiy comnpetitn, the Commmessaon statedd

While certam economie evelusiions yuv-:h:u? the awsrd
of contracts for sealed up plants pot mvolving Goverament

assisinnce provide sirong mdication thet economic com

petiiveness witl be arhtevod, we have devided to exer190 our
discretion 16 await & rebmble esticoate of the sconomies based
upon & demonsirsuon of the techinology snd plant por
formancs. Panding the completion of acafod up plants, and the
information to be obtamed from thewr operation, and in fight
of the legpsiative history, the Commission has determmed
thet there has not yet been sufficient demonstration of the
cost of constraction and operstion of hght water, nuclear
plants Lo warrant making a stetutory !vufin( that any types
of such facthties have been sufficiently developed to be of
practical velue within the meaning of pection 102 of the

Atomic Energy Act of 1954, as amended

On October '8, 1966, following snother rulemaking petition  snd
Commssion conesderation. ihe Commpss sgam determaned that
& section 102 Gnding of “practical value” should not be made. and
that snch a Aadmg should await a re estunsle of the applu alile
seed upan s demonstiaton of ;-ln'n‘ i rlocmance and
the nnclenr technology mvolved Recently, on June 26 1970 the
ommssion published & notice in the Federal Reorsiis (35 B 1B 19460
that s would sgam coussder the matter of a Bodmg of “practiest
value " and 1hat il wes serkn v :-uf-h cerine nt

In mecordance with 'hn.'?ll 0 of the 1954 act, becnuse there has

econoimcs b

not yet been a inding of practical value no heense for & nsclear ssowes
plant or other nuclear -ty has been psned under section 103 Te
date, the ronstruction sl operstion of all civilinn nuclear power
lants have been heensed undor subsaction 1045 whach provedes for
the heensming of “wtiheation and production fectdhities tovolved in
the condurt of research snd dev lopment activities lending 1o the
demopstretion of the practical value of sach factlities for imdssts
toanmercial | purposes

The hugh civ-gvrr of pracires] interest and the controversies that havs
cenlersd on | differences between 'n.-uwn.g s noclear powerplant
under seclion 103 and under subsection 104 b are casentially due to
sebsection 105 ¢ in chapter 10 of the 1954 act As Snaily composed
after consderabie diwvaion and debete by the R3d ('.-n,_'u «s which
pased the 1954 act, the teal of subsection 165 ¢ bore only rome
resemblance 1o the ProYk.ns of subsection 7(c) of the 1946 mct
regard Lo anlitrust considerasttons The Clomirsson's ¢ xpress authority
m bsection 7ie) to refuse ta s 8 heense or Lo « steblesds canditions
m order to prevent snigirust sitanlions was maied e dend wsbe i
The general aniitrust theme was restated gy o terms of ad v

[

friom the Attornry General The natiire and seope of the advies were

described i & bhrowd bessh i f thexnct sinnpart Submectson 1095

reads as follow







sagned ante faw by the Presdent on August 36 £4 Honse ;
—— mmites of nferonce deleiod fromn s cison HOf Lthe ) i H . . v has) hen ; ' gl ’
witkenee added by the Humphrey smendment In the secomnanying thes A . et s # ¢ ' | ' "
tatement by the Managers o the Part of House the deletion was person from the aperal ! ' '
: aplusied as fotlows Shat W Ghe rvent & Wrvmnce i foud " " 5
inw ) t 5 el ] f 3 ' "l she i ithe TR
In conmection with the yssuance of licenses for utilizetion may sy rnd . revake. we take b wther setion as 16 ey decm e
and preduction lacihities, the House bl prevaded certan sary with res preet te mney Bevass e by the Comanbsion under the
regquirements with respect (o the anfitrust laws (see  105) rovissons of thee A
Among thess was requircmoni that the Commussion .
oblain the m'?:.- of the Attorney Genersl befors 1asuing any 8. PRINCIPAL RAEASONE FOR PROFPOSED LEGISLATION
such hicense The Senate amendment requirea that the Com
msson follow the advice of | Alttoraey Gonerel unless the I Finding of practical valve
Pressdent made o finding that the issuance of sach a hoonse 'he mwepd of & “Finding of Practies! Valo see. 102). viavanls
was essential to the common dofense end security and the e 1954 when trassenuted Trom the cautions apgroneh of sabmeetio
hnding wes published in the Federsl Kagister This amend Tih) of the 1946 act, has beon oven n by develosmenis 1L s new
mont i efloct made the sdvice of the {!(n.‘mf\' fienorel = an srchew symba! of what may once have beon 4 goond wlea Clearly F
decimon binding upon the Commissen and the applicant it s new setther practieal nor of vxlue Unf oaustely. under the
- without hearing The confarancs substitute deletes the por present law it s slso s formidaide roadblock i roveinercial — ’
ton of the provesion edded by the Senais amendment which 133} heensing of nuclear powerplants end other dustrinily or com
requirsd that the advics of the Atiornsy (General be followad mercially nseful nuclear facilitios The | as recently beepun
but reguires that the edvice of the Attornsy (lenera! be mce again the cumberome exerce of tes ssrennant thes
published in the Federal Register hurdle o section M3 heensing, and a good deal of tiene and expons
Fhough the lnngusgs and possible #floct of sobsaction 105 ¢ of ithae will be consimed m the full cxcontion of the admpastirative g ™
Atosme Eonorgy Act "3 P54 wore born unclesr, 1L can scaresly be sasa entatled When ot eands the Comnitsaon may or may nmoi make an
afton u fell review of the history of the 1954 act thai the text of sub affirmative finding with ey Lo a po or types of Tncilsty wd 9t
sev Lion 105 ¢ was madvartontly or hisphazerdlv crestad Raiher it seems pradent to asswine that the Can. arsgon’s determsantnm wial
: was the doliberate prodact of & very deliberative lagislative process ever it turns ont o e will set ol anathier roumd of conteoversy
i+ any event, the mochas n of subsection 105 however the o the Commssion mnkes s g of “practioal Ty E
ourts would be inchn b5 coimtrue 1t was ntendad 1o he dormant legal probiems woull probably me wnlo pluy  The Whein
wilil awskoaod inio activity by & finding of prectical valus by the such matlers as iy of subsection 104 b lcenses 1o s
Commusson followed by the proposed issuance of & “commercial tion 103 heen the mterpretation s «fect of the
heense Tor the type of nucionr ;nr thty coverad by the finding Unlike provisions of vubsection 1056 ¢ The accompanyiog delnys and cxpense
the sleeping princess of the far-yisle, whe by dofinition was pot nly could be exiremely onvrous 1 must be barae in mmd that the heessing
basutiful bat also endoaraide on  live happly-ever altorward baars, the process i siccady bemg catended and sorely stramed these days  and
swakeonng 1nto sctivity of subsection M5 ¢ as prosently constiinted costly delays are being expeaienced dae to the sudden g t of the '
woull probably matnly resalt in uncerisinly, oxspensiva delays and Natinsl Environmental Policy Act of 1989 (Public Law 9! 190) and
extendod htigation Subsection 105 ¢ 35 chapter 10 of the 1954 sct the Water Quality bmprover it Act of 1970 (Puble Law 91 224
nonds 1o be clartfind and revised thus far, the stiempted mnplementation of thes acts seems w be
Chapter 10, which this cemmitice strongly bolisves should be creating more delays due o legnil  guestions of mterpretation and
clarthod and mnprovesd, contams @ the firsi two subsectinns o7 seclior implementation than o environmental msdcderations as such
15 provesons which the commttiee does nol proposs e amend Al of the witnesses at the commitieon’s hearings and all the adviee
Subsection 105 b conieps the broad brush reguiremas that the the commtioe has recetved on this subyect, from wiilun and it
Commitssion promptly report to the Attorney Qeneral “any nforma f the Government, favor removad of the conee pt of “practicst osl
o 1t miny hinve with respect o any uithzation of "y 1! naclear 1 the tome Encrgy Act of 1954 The mmntter has cadeavors
matenial or atome energy whach sppears to violats or to t toward provceed responsably with leprdetion o secomngdesh brgec 2
the violatson of any of the antitnm e ws or Lo restirictod free com 1 & sensible manner ’
prision . privat CRLET PRI " Thas Fequaramen b SApAra.s an | ? lariReation of procedure | prefuenning antitrust review
senvet Troum submectcm 105 ¢ b on the indgment committies : ‘ ; ‘
ix bwstd el B o b Rl ntactiesl 1S Casindsnd Bins St in !.'., ot les s L 3 - ihic legnsiatn L rovivacaves the
. " H 15 i . . | . " » reldevr 4 4 { ]
this generai 2 it hias a very aude meuth Lo sssure Lhat the rjml‘., ,‘ M'".””'.m‘ opy s oo .",V e ."',‘ e”_’ “‘;"‘” ','
: Attorney (e al s 'mis Sl esforns b s aadint artly arnd "‘\7-1 '!---!»'vu-‘ provistons of subssctron 1605 e bl
o} by the comnsett furtfios 1) ! !
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