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BEFORE THE UNITED STATES
NUCLEAR REGULATORY COMMISSICI

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

E. Gail de Plinque

Docket No. 50-322
In the Matter of
("Long Island Lighting Co.,
Consideration of an Order
Authorizing Decommissioning
a Facility and Opportunity
for Hearing," 56 Fed. Reg.
66459 (December 23, 1991))

LONG ISLAND POWFR AUTHORITY

(Shoreham Nuclear Power Station,
Unit 1)

N St N S Nl St St St

JOINT OPPOSITION 10 THE NRC STAFF'S RECOMMENDATION
FOR ISSUANCE OF A DECOMMISSIONING ORDER

PRIOR TO HEARING AND CONTINGENT MOTION FOR STAY

The Shoreham-Wading River Central School District
("School District") and Scientists and Engineers for Secure
Energy. Inc. ("SE2"), petitioners in the above-captioned
p nceeding, hereby oppose the NRC Staff's recommendation set
forth in Policy Paper (Notation Vote) SECY-92-140 Subiect:
Shoreham Nuclear Power Station Decommissioning Order (April 17,
1992) ("SECY-92-140"), and urge the U.S. Nuclear Regulatory
Commission (“"Commission" or "NRC") to direct the NRC staff not to
issue a [_.commissioning Order ("DO") for the Shoreham Nuclear
Power Station, Unit 1 ("Shoreham") prior to the completion of the
above-captioned proceeding. If the Commission decides to
authorize the NRC Staff to issue the DO for Shoreham prior to
completion of the above-captioned proceeding, the School District

and SE2 urge the Commission to issue an administrative stay of
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. The NRC Cannot Issue an NSHC Determination for the
DO _Without Prior Opportunity for Comment

The NRC may not exercise its AEA § 18%a(2) (C) authority
to dispense with prior notice and reasonable opportunity for
public comment on a proposed NSHC determination with respect to a
DO for a nuclear power plant with a POL becausc the exercise of
such authority is limited to “emergency situations" where it is
necessary to prevent the shutdown or derating of a plant, or
there is need to start-up or go to a higher power level ana® (b)
"exigent circumstances" can be demonstrated by the fact that a
net increase in safety or reliability or a significant
environmental benefit or a net safety benefit would otherwise be
lost. See 42 U.S.C. § 2239(a)(2)(Cc)(ii): 10 C.F.R. §

50.91(a) (5)&(6) (1991).

Here Shoreham is already shutdown and derated to zero
power, and issuance of a DO will not prevent shutdown or derating
or allcw Shoreham to start-up or go to a higher power level.
Therefore, the Commission cannot find that a "emergency
situation" exists. 10 C.F.R. § 50.91(a)(5) (1991).

Further, even if the Commission could find that an
emergency situation exists, it could not find that "exigent

circumstances" exist since there will be no net increase in

5/ while the Commission's regulations treat "emergency
situations” and "exigent circumstances" as separate bases for
dispensing with prior notice, the statutory scheme make "exigency
of the need" part of the criteria for dispensing with prior
notice in "emergency situations." 42 U.S.C. § 2239(a)(2)(C)(ii).
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§ee 5 U.S.C. § 554(a) (2988); Union of Concerned Scientists v.
N.R.C., 920 F.2d 50 (D.C. ¢lir. 1990).¥

While recognizing that that magic phrase is not
necessary for a court to determine that the APA‘s formal
procedures (inc.uding a hearing prior to issuance of a .icense),
the Courts have determined that there must be sor clear
indication that Congress intended to trigger those formal
procedures which the courts have as ye. not found. §See Seacoast
Anti-Pollution League v. Costle, 572 F.2d 872, 876 (1st Cir.),
cert. denied sub nom., Puklic Serv. Co. v. %eacoast Anti-
Pollvtion league, 439 U.S. 824, 99 S§.Ct, 94, 53 L.Ed.24 117
(1978); Attorney Ceneral's Manual on the Administrative Procedure
AGE at 41 (We, W. Gaunt & Hons Inc. Kepriat 1979) (%such a
requirement 1s clearly irplied").

The problem is that the courts considering this issue
have focused only on AEA §§ 181 & 189,

The "ciear implication" that AEA § 18" licensing
hearings are subject to the formal adjudicatory reguirements of
the APA is fou .. in the 1962 Amendments to the AEA, including the
addition of AEA _§ 191, and the legislative history of those 1962
Amendments. Pub. L. 87-615, 76 Stat. 409 (approved August 29,

9/ Also see, , Quivira Mining Co. v. N.R.C., 866 F.2d 1246,
1261 n,19 (10th Cir. 1989); In te Three Mile islard Alert Inc.,

77 F.2d 720, 730 n.14 (3rd Cir. 1985); Union of Concerned
Sciencists v. N.R.C.,, 735 F.2d 1437, 1444 n.12 (D.C. Cir. 1984):
] , 727 F.23 1195, 1202-03 &
~.5 (D.C. Cir. 1984):; $ $.R.C.,, 701 F.24
32, 64 (7th Cir. 1983) (finding that APA or the record "hearing
18 not required for materials licenses").



- 17 =

1962): 8. Rep. No. 1677, £7th Cong. 2d Sess. (1962), 1962 U.S.
Code Cong. & Admin. News 2207 (1962) ("1962 USUCEAN").

BACEKGROUND: A brief overview of the licensing related
provisions of the original 1954 AEA and the 1957 Amendments will
set the stage for understanding the 1962 Amendments.

In enacting the AEA in 1954, Congress adopted AEA § 181
as it exists to this day, and it enactec, as AEA § 189, what
today consists of the first sentence of AEA § 189%a.(1).

Later, a furor arose over the fact that the Atomic
Energy C-mmission ("AEC") was not providing the opportunity for
prior hearings on reactor license applications in all cases. As
a result, the Congress included, among its 1957 Amendmernts to the
AEA, a second sentence to be added to AFA § 18%a. making hearings
on all reactor licenses mandatory:

The Commission shall hold a hearing after

thirty days notice and publication once in

the Federal Register on each application

under § 103 or 104b. for a license for a

tacility, and on any application under

Section 104c. for a license for a testing

facility.

Pub. L. 85-255, 71 Stat. 575, § 7 (approved September 2, 1957).

As the AEC and the Jeoint Committee on Atumic Energy
("JCAE") gained additional experience in the reactor licensing
process, various concerns arose: (1) Did it make sense to have a
mandatory hear:ing on every reactor license application even

though no party to proceeding and no potential intervenor

1equested such a hearing? (2) Was tne then current licensing
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role of the Advisory Committee on Reactor Safeguards in Section
3, W

Section 1 read in relevant part:

Notwithstanding the provisions of Sections
7(a) and 8 of the Administrative Procedure
Act, the Commission is authorized to
establish one or more atomic safety and
Licensing Boards, each composed of three
members, two of whom shall be technically
qualified and one of whom shall be qualified
in the conduct of administrative proceedings
to conduct such hearings as the Commission
may direct and make such intermediate or
final decisions as the Commission may
authorize with respect to the granting,
suspending, revoking or amending of any
license or authorization under the provisions
of this Act, or any other provision of law,
or any regulation of the Commission issued
thereunder.

In that hearing, Prolessor David F. Cavers testified
and later submitted a memorandum at the request of the Committee
urging "a departure from close adherence to trial-type procedure

" Jt. Comm. on Atomic Energy, "Hearing on AEC Regulatory
Problems" £7th Cong., 2d Sess. 56 (April 17, 1962) ("“April 17
Hearing"). 1In response, AEC Commissioner L. K. Olsen wrote to
the Chairman of the Joint Committee's Subcommittee on lLegislation

opposing Prof~ssor Cavers' proposal vigorously: "“considerable

chaos could result from their proposal should a real contest

10/ The role of the Advisury Committee on Reactor Safeqiards is
not relevant tc the issue here and will not be discussed further.
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arise after the 'informal procedure' had been commenced." Apri)
17 Hearing at 58. And Commissioner Olson concluded:

1 disagree strongly with the suggestion that

the Holifield-~Pastore bill should be ~mended

to provide that the requirement of a hearing

in section 189(a) of the Atomic Energy Act

shall not be deemed to require a

determination on the rncord after opportunity

for agency hearing, within the meaning of
section 5 of the Administrative Procedure

Act. I think it guite clear that section
189(a) does reguire a hearing on the record
within the meaning 2f section S of the

, and I believe

that a 'hearing' in a reactos licensing

proceeding which is not on the record might

as well not be held at all.
1d. at 60 (emphasis added).

Later in the hearing, Raoul Berger apneared as Chairman
of the Section of Administrative Law of the Americanr Bar
Association. Jld. at 64. There ensued a colloguy among Mr.
Berger, Chairman prastore, and Mr. Toll (a JCAE staff member).

Mr. Berger focused on the introductory phrase to
Section 1 of the bill, "Notwithstanding the provisions of 7(a)
and 8" of the Administrative Procedure ict, saying that that
language "would exempt both contested and uncontested cases from
the Administrative Procedure Act" and, adding that he hoped that
was "inadvertent." Jd. at 65.

Mr. Berger noted that Sections ' and 8 of the APA "are
the vital procedural sections respecting the procedures of

adjudication in contested cases." Jd. Mr. Toll asked whether

Mr. Berger "would feel better about this limited exception if it
















A. The EA is Inadequate

The Staff states an EA exists but there has been no
public participation in its development.

Issuance of such an EA would be a total violation of
the NRC's obligations as to the content and procedure for
issuance of an iA under NEPA and the CEQ and NRC regulations
issued pursuant thereto. E.g., Sierra 2JJub v. Hodel, 848 F.24d
1068, 1092~97 (10th Cir. 1988).

Both the CEQ and NRC regulations recognize that the EA
must contain a "list of agencies und persons consulted." 40
C.F.R., § 1508.9(b) (CEQ):; 10 C.F.R. § 51.30(a)(2)(1991) (NRC).
This is recognition of the gbligation to consult which is stated
clearly in the CEQ regulations: "“The agency ghall involve
environmental agencies, applicants, and the public, to the extent
practicable, in preparing assessments . . . ." 40 C.F.R. §
1501.4(b) (emphasis added): see also 40 C.F.R. §§ 1506.2 &
1506.6; Fritiofson v. Alexander, 772 F.2d 1225, 1236 (5th Cir.
1985) ("Before preparing an EA [the agency) pust consult with
other federal agencies." (emphasis added)).

The absence of such consultation makes the EA invalid
as a matter of law., Further analysis of pcssible defects can

only be offered after the EA is available for review.



B. The Failurc to Issue a Draft FONSI Violates NEPA

The FONS1 described appears to be a final FONSI without
the preparation of a draft FONSI and opportunity for comment
required pursuant to the NRC and CEQ regulations in these
circumstances. 10 C.F.R. §§ 51.33 & 51.34; 40 C.F.R, §

1501.4(e) (2). The CEQ has defined the circumstances requiring a
draft FONSI as being not only when the "nature of the proposed
action is one without precedent," but also where the "proposal ic
a borderline case" or "unusual case," "a naw kind of action," or
"precedent setting case" or "when their is either scientific or
public controversy over the proposal." Forty Questions, 46 Fed.
Reg. at 18037 col. 3. The proposal in ques®ion here meets not
only one but at least siv of those seven standards, each of which
independently rrquires a draft FONSI and an opportunity for
public comment, pursuant to both NRC and CEQ regulations.

The NRC staff appears to propose violation of ulais
unambiguous requirement. In short, the Schocl District and SE2
are being denied their right to comment which they have made
clear to the NRC they would use. The School District & 1 SE2 are
clearly "parties aggr. -ved" by this illegal proposal of denial of

the right to comment.












