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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commissioners

‘A the Matter ©

THE CLEVELAND FLECTRIC
ILLUMINATING COMPANY, et al. Decket No, 20-440-0OLA-3

(Perry Nuclear Power Plant,
Unit No. 1)

e T e N

LICENSEES' BRIEF IN CPPOSITION
TO THE APPEAL OF OCRE AND SUSAN L, HIATT

INTRODUCTION AND SUMMARY

Pursuant to 10 C,F.R. § 2.714a(a), The Cleveland Electric
:lluminating Company, et al. ("Licensees") submit this brief in
sppusition to the appeal of Ohic Citizens for Responsible Erergy
‘n=. (OCRE) and Susan L. Hiatt (together, the "Petitioners”") in
+he above-captioned proceeding. In their Appellate Brief ("App.
3r,") dated April 2, 1992, Petiticners challenge the Atomic
Safery and Licensing Board’'s ruling that Petitioners failed to

jemonstrate standing to intervene in this license amendment pro-

-seding., Petitioners' arguments lack merit and must be rejected.

The gravamen of Petiticners' appeal is that a mere allega-
«isn that a proposed action viclates procedures under the Atomic
Znergy Act is sufficient to Confer standing upon a petitioner,

«ithout any showing of an actual or threatened substantive
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asserticn of purely legal

Licensing Board found Petitioners'

iajury insufficient for three reasons,

Pirst, the Licensing Board found that Petitioners' allega-
«ion that their future participation in NRC proceedings might be
iffected was to0 remote and speculative to establish standing.
3, at 16~17, Relying on well vstablished judicial precedents,
‘he Board ruled that "[allthough a future injury can meet the
ajury in fact test, it must be one that is realistically threat-

srad and immeciate." I1d. 17. The Board noted that Petition~

o
g

srs claimed no actual present marm, but oniy that fyture changes
s +he withdrawval schedule might occur, that Peritioners might
~a= recelve notice of the changes, and that Petitioners might
lose an opportunity te participate in the future matter. 14, at
18~17. The Board therefore found that any possibility of future
aarm jepended on a number of uncertain and unlikely events. Id,

7Y, Ay i

Second, the Licensing Board found that the speculative harm
ssserted by Petitioners was founded on an erroneous premise. 1d,
st 17-18, As explained by the Board, contrary to Petitioners'

sresupposition of an absolute right under section 18%(a) of the

14

Atumic Energy Act, 42 U,S.C. § 2239(a) (1988), to participate in

¢ license amendment proceedings,

. Secticn 18%(a) 'does rot confer the automatic
ht of intervention upon anyone.’' Rather, section
(@) grants particigatory rights only to those




persons who first establich, inter alia, that they “ave
standing to intervene.

at 18, citing Union of Concerned Scientists v. NRC, 920 F.24d

88 (D.C., Cir., 1990) (footnpte omitted)., Because Petitioners
=ad not demonstrated that they would have standing to intervene
in 3 future proceeding considering changes to the reactor vessel

material surveillance program schedule, there was no basis %o

assume that the proposed removal of the schedule from the Techni-
zal Specifications would have any affect on their future partici-
pation. The Board concluded, "the petitioner has not demon-

strated , ., ., standing so sectien 18%(a) cannot be used as tha

poctstrap to establish 1t.," 18

inally, the Licensing Board ruled that the purported harm
~la.med by Petitioners failed to pass the injury-in-fact test
because it had no ceusal link to a&any substantive regulatory

JTRACT

the

. « . [8)tanding cannct be properly predicated upon
1 O\“\-.
e

jenial of a purported procedural right that is un
pled from any injury caused by the substince of ¢
challenged license amendment.  As the District of
Columbia Circuit has stated, "bhefore we find st nding
in procedural injury cases, we [MUsSt ensure that :here
is some zonnection between the alleged procedural
injury and a substantive injury that would otherwise
confer . « . standing. Without such a8 nexus, the pro-
~edural injury doctrine touid swallow [the imjury :in
fact] standing requirements.”

-
i

c
h

13, at 19~-20, giting United Tragsp, Unign v, I1CC, 891 7,24 208,

D

318 (D.Ci Civy. 1989), cers. depied;, 110 8. ©t, 3271 12330,

e — e
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ARGUMENT

Petitioners raise four arguments in their challenge to the
»icensing Board's ruling on standing: - (1) that Petitioners'
admission that the proposed withdrawal of the reactor vessel
material surveillance program schedule involves ro significant
nazards consideration does not signify lack of injury {(App. Br.
at 8); (2) that legal injuries can confer standing (App. Br. at
10); (3) that sacticn 18%(a) does vest absolute hearing rights;
and (4) that the Licensing Board abused its discretion by failing
to consider discretionary interventisn, Licensees address
seriatim below each of Petitioners' arguments, which are in large

L 9
measure irrelevant.=

=/  petiticners azlso discuss, in the "Background" section of
their brief, the merits of the legal contention they sought to
raise in the license amendment proceeding. This issue 15 not 3
proper subject for appcal, because the Licensing Board, having
denied the Petition for lack of standing, never reached the
issue. Inh any event, Petitioners are clearly wrong in contending
s+he withdraval of the reactor vessel naterial specimen schedule
from the Technical Specifications vicolates Section 18%(a) of the
Atomic Energy Act by reducing a member of the public's ability to
participate 1n future proceedings, '1f Petitioners’ contention
were acceptad, no requirement could ever be deleted Irom &
ticensa because the deletion would eliminate =he possibliity of a
proceeding to change the reguirement in the future, JLontrary to
rhe inflexible implication of Periticners’ contention, sect:ian
182(a) of the Aromic Energy Ac:, 42 'UsC § “2’21a) {1388}, confers
or the NRC broad discretion to define what Technical -peu‘fz;a'
*1JNS are necessary in a license, and this au'*orxty lecessari
-arries with it the power to redefine such reguirements.

e o e e
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I, PETITIONERS NEITHER ALLEGED NOR DEMONSTRATED ANY
IMMEDIATE, PALPABLE HARM “STABLISHING STANDING

Petitioners' first argument, that the NRC's no significant
nazards consideration finding does not signify lack of injury, is
irrelevant and misses the point of the Licensing Board's ruling.
The Board's decision did not depend on the NRC Staff's no signif-
icant hazards finding, but on Petitioners total failure to aliege
or demonstrate a distinct, real, and palpable harm constituting

injury in fact, as is required by Supreme Court dec:sions.if

In examining Petitioners' claims, the Licensing Board did
note Petitioners' statement that

Petitioners dgree with the Licensee and NRC Staff that

this portion of the proposed amendment [the withdrawai

of the schedule] is puiely an administrative matter

whicn involves no significant hagards considerations.
Pertition at 5, But what was of manifest significance to the
Licensing Board was not the reference to no significant hazards
sonsideration; but to Petitioners' description of the license
amendment as "purely an administrative matter," The Licensing
8oard concluded, based on this concession and absolutely no alle-
fasion or demonstration by Petitioners to the contrary,

AS sol 0 inistrative change, the instant licens~

ing action has no effect on any of the peritioner's

asserted interests (n preserving her life, health,
livelihood, propt , Br the environment. Hence, the

v o—

i/ . see. ©.9., Warth v. Seldin, 422 U.§. 490, 501 (1975); Los
Angeles v, Lyons, <6l U,8. 995, 102 (19831} United States v,
aichardson, 448 L.S. 166, 177 (1974).

e e T e v e e e e i - e



éssential coausal nexus betwesn the petitioner's alleged
narm and the challenged license amendment .s migsing.

LBP-92-4, siip op. at 15 (emphasis tdded),

Even jovw, Petitioners cannot and do not allege any immedi-
ate, real, paipable harm., As the petitioner and proponent of an
srder grant ng intervention, the demonstration of standing vas
patitioners buiden, which they failed to meet, There |8 not one
whit of evidence or the slightest syggestion that the license
amendment will have a real, palpable affect on Petitioners. The
snly purported injury that Petitioners have ever alleged is
asserted diminishment ©f poss.il spportunity to participate in
future proceedings--the so-called legal injury which the Licens-
ing Boerd found insufficient,

1. THE MERE ALLEGATION OF A PROCEDURAL INJURY, WITHOUT ANY
DEMONSTRATION OF SUBSTANTIVE HARM, WAS NOT SUFFICIENT

TO_CONFER_STANDING

Petitioners’' second argument, that legal injuries can confer

standing, is also off the mark, because Petitioners fail to rec-
sgnize the difference between substantive and procedure rights,
Fetitioners' argument also flies in the face of censiderable case

LAV,

Firgt, the issue that rhe Lice sing Board facelL was not
whether starding could ever ce predicated in any rase on an

nfrins went of & legal right. Clearly, there are important sub-

stantive rights, such as ' rights or the right to counsel,




which are ¢reated by statute and if infringed confer sranding in

an appropriate forum, Rather, the issue the Licensing Beard
‘aced «<as whether the mere alilegation that an asserted procedural
rignt to participate in future proceedings might be diminished by
a proposed action is, without more, sufficient to confer stand-
ing, The possibility that an alleged injury to other types of
legal rights and interests under other statutes might confer
standing in other proceedings is irrelevant to this limited

igsue,

ia considering whether mere sllegations of & procedural
injury create standing, the Litensing Board reviewed a number of

“udicial decisions on point and placed psrticular rellance on
Ynited Transp, Union, supra, ard Capital Leqal Foundation v, Com-
nodity Credit Corp., 711 F.24 253 (D.C. Cir, 1983),2

3/  The Licensing Board's rejection of procedural injury as a
basis for standing, in the absence oc an actual substantivo
njury, is also supported by Wilderne Societ) I3
;AT F.2 : 330 .
tional supporv mcy jarnered f*em cascs considering noncompli-
ance with procedures und.r fhe Nat:anal Environmental Policy Act
{NEPA) ., §g; PeQp e f patment o m y
917 F.2d 1 .7 (9th Czr. 1990) 1alleqat.on of failure to *amply
with NEPA rQqurnment: was not sufficlient io conter standing when
plaintiffs did not allege that any envaronmental de:er oration
resulted from the NEPA violations)i Bow Yy o e Fed
1.3‘7., 1350 ‘9th Cit, ¢976) tﬁam.’f ‘ K N i 312 Fui.d
478, 492 (D.C. Cir, 1990). zert, denied, iid s. Cb. 2de% (19939
("The procedural and znforma';Wﬂal thrust of NEPA aives r.seé to a
cognizable *n*ury from der:ax ot ts exp‘anatory process. $0_long

. s e oty w1 f ) H o E \ -~ r"]
1emphc§fi addt- 1 n nj‘gggn‘ *tgqgg ¥ 4 zwg. ?43
79, &4 (D.C. Cir. y

_la-
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Petitioners identify no error in the Ligensing Board's analysis

or application o1 these prectdentn.Q/ and consequently no provide

no basis to overturn the Licensing Board's ruling,

As discussed above, (n United Transp, Union, the U,8. Court
of Appeals for the D.C. Circuit held, "before we find standing in
procedural injury cases, we rust ensure that there is some con-
section betveen the alleged procedural injury and a substantive
injury that would othervise confer . , . standing, . . . Without
such & nexus, the procedural injury doctrine could svailov (the

injury in fact)] standing requirements.” @91 F.id at 918, In the

§/ In their Appellate Briecf (App, Br. at 11-12), Petitioners do
attempt to distinguish an example that was posited in U

I;gngg*_gﬂign (891 F,.2d at 918-19) and repeated in the Licensing
t~ard's decision (LBP-92-4, slip op., at 20 n.48). In United
Trangv, Union, the Court musedt

Consider, for example, what would happen if the ICC adopted
4 rule stating that any American could intervene in an 1CC
oroceeding to challenge any interliocking directirate between
+wo railroads, and then repealed that rule, Would ever
American he entitled to sue alleging that he or sae suf¥gred
3 procedural injus; when the right to intervene was revokes;
Surely, some shovwing that juwsrinrking directorates vsaid be
likely to injure the complainant shouid e requ’led,

indeed, if procedural injury alone sufficer (o confer Arti-
zle ii1 standing, any American could sue any agency alleging
that it is arbitrary and capricious not to have a procedure
py which they can challenge agency actien,

Petitioners claim that thias example is readily distinguished,
necause the hvpothetical agency rule is antirely discretionary
wheress this case .s based on the mandate of section 183(a) af
the Atomic Energy Act., This distincticon failis, because the NRC
defines the contents of licenses and fnence license amendment pro-
ceedings under section 189(a), and secticn 135(a) only ailovs
participation by persons who defionsirate sranding.

..‘l.-




case a4t bar, Petitioners established no nexus between their legal

complaint and & substantive injury.

This same principle is repeated in Capital Leqal Foundation
v, Commodity Credit Corp., 711 F.2d 283 (D,C. Cir, 1283), Like
petitioners, Capital Legal Foundation sought to raise a purely
iegal challenge to an action taken by & government antity. It
srgued that Commodity Credit Corporation ("CCC") had vio ited its
requlations in the way that it had dealt vith certain U.8, credi~
rors of Poland, Capital argued that is was injured because the
COC's sctions jeopardized Capital’'s task of informing the public
of the econoalc impact of proposed regulatory changes and
duprived it of the opportunity to have its comments considered
pefore the CCC reached its final decision, [d. at 253, Capital
conceded that it had suffered no injury from the underlying sub-
stantive action by CCC, and Court concluded that Capital there-

fore lacked standing.

The Licensing Board found that the injury alleged and found
insufficient in Capital Legal Foundation directly paralleled
Petiticners’ claims in the proceeding before 1t, and further
found no basis to distin gish the cases., Rermarkably, Petitioners
45 not even mention Capital Legal Foundatior in their Appellate
srief, provide no basis to distinguish that case or United
Transp. Jnign, and point O NO WeAKNESS Or error in the Licensing

Spard's reasoning, In the absence of any meaningful challenge or

L
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argument, the Licensing Board's application of Capital Legal
foundation and United Transp. Union is dispositive,

111, EVEN 1F A LEGAL OR PROCEDURAL INJURY WERE SUFFICIENT
TO CONFER STANDING, PETITIONERS FAILED TO DEMONSTRATE

SUCH _INJURY , :
Even if one asgsumed arguende that a procedural injury alone

souid confer standing, the Licensing Board's ruling must still be
sustained, because Petitioners never demonstrated that they had &
legal right that would be injured, Petiticners never demon-
strated their entitlement to participate in future proceedings.
More specifically, Petitioners never showed or alleged that they
would have standing to inteérvene in the future proceeding; and
vithout this showing, there was no basis for their claim of a

“legal right" that was being diminished.

tn their third argument, Petitioners now seek *o sidestep
+nig fatal defect in their pleading by asserting an absolute
right to & hearing under section 18%(al. App. Br. at 12-14,
sptitioners take issue with the Licensing Board's assertion that
section 189(a) "bes.ows no legal or vested right . . . to partic-
\pate in agency licensing actions."™ 1d. &t 13, Petiticners
«1aim that in making this pronouncement, the Licensing Board mis-

interpreted Union of Concerned Scientists v, NRC, 920 F.2d. 80

0.0, Cir., 1990), as vitiating section l@8%(a), Jd.

Petitioners’' arguments lack merit, One need anly exanine

saction 18%9(a) itseli to recognize that it vests no absolute




3
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Lesacsig raght in anyone, Section 189(a) requires a hearing in &
licerse amendment proceeding only when such a hearing .s
requested by a “person whose interest may be affected ny the pro-
ceeding.™ 42 USC § 2239(a) (1988)., Thus, any entitlement to &

hearing under section 189(a) is predicated on a showing of

standing.

In two separate decisions, the U.8, Court of Appeals for the
D.C. Circuit has recognized this limitation, UCS, supra: BRIl ¥.
AEC, 502 F.24 424, 418 (D.C. Cir, 1974), 1In those cases, the
Court stated that section 18%(a) "does not confer the automatic
right of intervention upon anyone." UC§, %20 F.id at 553 BPL v,
ABC, 502 F.24 at 428, Contrary to Petitlioners' assertions (App.
Br., &t 13), the Licensing Board's interpretation of these cases
vas correct and did rot purport t0 "erase(] Section 18%a from the
Atomic Energy Act." The Board's interpretation vas consistent

with the express linitation in section 189(a),

eferring to this obvicus sn? well recognized limitation in

section 189/a), the Licensing Board stated:

Contrary o the petitioner's appa~ant belief, section
189(a) EOQI not give the petitioner an absolute, auto-
matic right to intervene :n NRC licenuing proceedings,
That provision bestows no legal or vested right on
[petitioner] to participate in agency licensing
actions.

LBP-92-4, slip cp. et 18, Because section iB9(a) does nnt conter

absciute and automatic rights of intervention upon Petitioners,

-14-\-
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and because Petitioners did not demonstrate that they would have

standinrg entitling them to intervene in a future proceeding con-
sidering changes to the withdraval schedule, Petitioners did not
demonstrate any "legal right" that wvas being diminished,

IV, PETITIONERS FAILED TO ADVOCATE DISCRETIONARY
INTERVENTION IN THE PROCEEDING BELOW AND CANNOT RAISE

IHIS ISSUE FOR THE FIRST TIME ON APPTAL -

Petitioners' last argument is that the Licensirg Board

abused its discretion py failing to consider the option of dis-
sretionary intervention. At the outset, it 1s unclear whether
the concept of “discretionary intervention" is or should be

applicable to license amendment proceedings such as the case at

bar.L/

The Commission, however, need not reach this issue, Even if
the concept of discreticnary intervention did apply, it was Peti-
rioners' regponsibility to raise the issue with the Licensing

Soard, and the burden of convincing the Licensing Board lies with

1/  Discretionary intervention is a concept that was developed
in construction permit proceedings, where hearings are mandatory
and a Licensing Board has s .bstantive jurisdiction over all
issues even in the absence af intervention.

See generally
EQfﬁlﬁ&ﬂ.ﬁ%%z:;J, . it Co. (Pebble Springs Nuclear Plant,
Units % & , CLi+76~27, ¢ N.,R.C., 610, 616 (19276), In thac set~
ting, where a hearing is proceeding in any event, it is not a
remarkable proposition that a Licensing Board could allow a per-
son to participate on an issue even though formal standing
requirements had not been met, But in a license anendment pro-
cewding such as this, the Licensing Board has no substantive
iurisdiction--no avthority o proceed with a hearing--until it
finds that & hearing has been requested by an intervenor with
standing and until an admissible contention is admitted.

S S e A




the petitioner. Nuglear Engineering Co,, Inz, (Sheffield, 111..

Low-Level Radiocactive Waste Disposal Site), ALAB-473, 7 N,R.C,

797, 745 (1978), Petitioners made no attempt to raise this issue
with the Licensing Board or to justify intervention on this

basis.

Having failed to raise the issue of discretionary interven-
tion with the Licensing Board, Petitioners cannot now raise this
issue for the first time on appeal. Georgia Power Co., (Vogtle
£lectric Generating Plant, Units 1 and 2), ALAB-872, 26 N.R.C,
127, 132 n.13, 133 (1987); wWashington Public Pove: Supply St .i¢n
(WPPSS Nuclear Project No. 3), ALAB-~747, 18 N,R.C, 1167, 1177
n.29% (1983); Puerto Rico Electric Power Authocity (North Coast
Nuclear Plant, Unit 1), ALAB-648, 14 N.R,C. 34, 37 (1981).

"railing either to raise satisfactorily a particular factual
issu® Or , . . to express himself in the prescribed manner
regarding how that issue should be resolved, [an intervenor] is
scarcely in a position, legally or equitably, to protest the
determinations made by the Board in cennection with it," North-
ern States Power (o, (Prairie Island Nuclear Cenerating Plant,
Units 1 and 2), ALAB-234, 8 A.E.C, 857, 883 (1974),

T T —




For all of the reasons stated above, the Licensing Board's
vemorandum and Order (Ruling on Intervention Petitien) should be

affirmed and Petitioners' appeal denied.

Dated:

April 17, 1992

CONCLUSION

Respectfully submitted,

§iiberg, P
R, Lauis’ ty
SHAW, PITTMAN, POTTS & TROWBRIDGE
2300 N Street, N.W,

washington, D.C., 20037

Tel, (202) &63 8000

Counsel for Licensees







T R SIS,

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commissioners

In the Matter of
THE CLEVELAND ELECTRIC

(LLUMINATING COMPANY, et al.

(Perry Nuclear Power Plant,
Unit No, 1)

SERYICE LIST

Docketing and Service Eranch

Otfice of the Secretary

V.8, Nuclear Regulatory
Sommissicn

Washington, D.C. 2085%

Office of Commission Appcllate
adiudicazion

U.5. Nuclear Regulatory Commission

washington, D.C. 20558

Commissioner lvan Selin, Chairman
U,5. Nuclear Regulatory Commission
Wwashington, D.C. 2058%

Commissioner Xenneth . Rogers
U.5. Nuclear Regualtory Commission
Washington, D.C. 2055%

Commissioner James R, Curtiss
U.5. Nuclear Regualtory Commissici

Compissioner Forrest J. Remick
U.5. Nuclear Regualtory Commissicn
wmashington, D.C. 20558

Compissioner £, Gaii de Planque
.6, Nuclear Reguvaltory Commission
Washington, 2.C. 20855%

g AR 20 A IRAY

N X ‘ “r )
g 4 ‘1
. O R B LB
ST L | '
} AN

Docket No. S0-440+-0LA-3

i S-S e il g s G

Colieen P, Woodhead, £sq.

Dffice of the General Counsel

U.&. Nuclear Regulatory Commission
Washington, D.C. 20555

Thomas §. Moore, 25@.: Chairnan
Atomic Safety and .icensing

Board Panel
U.6, Nuglear Regulatory Commission
Washington, D.C. 20555

Dr. Richard ¥, Cole
Atomic Safety and Licensing
Board Panel
V.8, Nuclear Regulatory Commission
Washington, D.C., 208%5%

Dr., Charles N. Kelber
Atomic Safety and Licensing

Board Panel
.8, Nuglear Regulatory Commission
washington, D.Cy 20558

Ms. Susan Hiatt
1275 Munson Road
Mantor, Ohio 44060

1

!

%
SR




