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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky

Thomas M. Roberts
James K. Asselstine

Frederick M. Bemthat

in the Matter of Docket No. 50 289 SP

METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear

Station, Unit No.1) March 28,1984

In response to an Appeal Board memorandum (ALAB-724,17 NRC
559 (1983)), concerning the treatment to be accorded the issues raised
in a Board Notification (BN-83-47), the Commission decides that the
issue of whether the power-operated relief valve should be safety-grade,
because of the potential for using it to mitigate the consequences of
design basis steam generator tube accidents, has no reasonable nexus to
the Thil-2 accident and is, therefore, outside_ the scope of the
proceeding. The Commission also decides that the information in the
Board Notification is not significant enough to warrant reopening the
record sua sponte, even ifit were within the scope of the proceeding.

TECIINICAL ISSUE DISCUSSED

Uses of power-operated relief valve in depressurization in the event of
a steam generator tube rupture.
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MEMORANDUM AND ORDER
L

1
L On August 5,1983, the Commission took review of that aspect of i!

ALAB-724 (17 NRC 559 (1983)) which concerned Board Notification
(BN) 83-478 and whether the power-operated relier valve (PORV) ;
should be safety-grade because of the potential for using it to mitigate !
the consequences of design basis steam generator tube rupture (SGTR)
accidents.2 In particular, the Commission requested the parties to brief
(1) whether the concerns raised by BN-83 47 are outside the scope of
the TMI-l adjudicatory proceeding, and (2) whether, if they are within
the scope of the proceeding, the information contained in BN-83-47 war-,

t

rants reopening the record sua sponfe. The Union of Concerned Scien-
tists (UCS), the licensee and the NRC staff filed briefs addressing these
two questions. As explained below, the Commission has concluded that
the concerns raised by BN 83-47 are outside the scope of the restart

'

proceeding, and, even if they were not, that they do not warrant reopen-
ing the record.

| I. WHETHER THE CONCERNS RAISED BY BN-83-47 ARE
WITHIN THE SCOPE OF THE RESTART PROCEEDING

|

A. The Scope of the Restart Proceeding

| The Commission, in the order establishing the restart proceeding, set
i

forth the subjects to be considered at the hearing as follows:

|-
,

?

I la BN-33-47 the staff concluded that PwRs need "a capabihty for rapid primary system depressunza-
tion . . in crder to effectively miugate the design basis steam generator tube rupture accident * by ter-

} minatirg long-term releases to the environment, and that "the components and systems to pronde this
depressuntation capabihty should be safety-grade." As staff explained, where reactor coolant pump,

i

IRCP) flow is lost. westinghouse and B&w plants rely on the pressurizer PORVs to accomplish
depressuntation, and the pressunzer PORVs in most plants are not safety grade. Although staff further

;

!-
indicated that the depressunzation furistion could be accomphshed by the auxiliary pressurtzer spray
system, stafr stated in BN 83-47 that the spray system is not safety grade at TMI and, regardless. the
pressurtzer PORY would be the preferred means of depressunting the [ reactor coolant systemi." stafT,

'

qualified it.s analyses by indicating that these requirements only apphed to reactors undergoing OL
review and that the s'enaricance of 8N 83-47 and poimble corrective actions for operating reactors is yet
to be determined.

subsequently, in BN 83110 staff clarified its position by indicauns that there may be means short of
;

meeting safety-grade desgn cntena for the PORV by which a hcensee may justify the acceptabihty ofits
depressuntauon capability in the face of a design basis steam ,enerator tube rupture event.
2 The Appeal Board in ALA8-724 identitled to the Commission two safety concerns which it believed

were outside the scope of the proceeding: II) whether the PORV should be safety grade because of
the potennal for usies it to mitigate the consequences of dessn basis sGTR accidents; and (2) a corro-
sion problem with the PORVs that could result in the PORY cot functioning when needed.

|

$$6

|
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, - (1) Whether the "short-term actions" recommended by the Director of Nuclear
. _ ~ Reactor Resulation (set forth in Section II of this Order) are necessary and suf-

= facient to provide reasonable assurance that the Three Mile Island Unit I facility -
? can be operated without endangering the health and safety of the public, and

$ .' '. ~ should be required before resumption of operation should be permitted. '
(2) Whether the "long term actions" recommended by the Director of Nuclear

Reactor Regulation (set forth in Section II of this Order)'are necessary and suf-
, _ ' V ficient to provide reasonable assurance that the facility can be operated for the

long term without endanserins the health and safety of the public, and should
. be required of the licensee as soon as practicable.-

1:
' CLI 79-8,10 NRC 141,148 (1979).:

'

g The Licensing Board discussed the scope of the proceeding in its first -
special prehearing conference order, LBP-79 34,10 NRC 828 (19N. in'

p that order.the Licensing Board rejected the licensee's argument that it -

,

could consider only the individual factual issues expressly stated in the
I Commission's August'9 order, or in the documents referenced in that -

order. The Licensing Board did agree with the licensee "that the Com .<

- mission did not mean to encompass in this proceeding all of the lessons -
which have been, or some day may be learned from the TMI-2

1 accident." Id. at 830. The Licensing Board also rejected the argument of
g several intervenors that any issue pertaining to health and safety could

. be appropriately litigated in the hearing.,

| ~ The Licensing Board found that it could' accept either UCS' or the
1 staffs view on the scope of the proceeding as reasonable. Staff had sugt

gested that the scope should be governed by whether there was a clear'-

and close ' analogue and/or some reasonable nexus between the issue '

| sought to be raised and the TMI 2 accident. UCS had argued that the
i test was whether the issue raised can be related to both the TMI 2 acci.
; dent and whether TMI-l can be safely operated without posing an

undue threat to the g'blic health and safety.
j Without explicitly setti.,it forth a standard, the Board in its prehearing
i conference order noted that the problem was in applying the test once it
j. is defined. The Board went on to discuss proposed contentions which
i started from an exampic related to the TMI 2 accident and from there
! sought to enlarge the scope of the example to embrace all possibilities in

the class of events or circumstances represented by the example. For
'

those contentions the Board stated the following:

This class of contentions has been difficult to evaluate. On one hand we do not
- expect intertenors now to be able to specify each circumstance related to the TMI 2 '1

$. accident which should be considered, not do we believe that only these system
I components alleged to have contributed directly to the accident may now be
3 considered. On the other hand, practical evidentiary considerations and due process
3 seguire that there be some reasonable bounding of the example type contentions.
.
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Frequently we have permitted a broadening of the contention to include'the class of '
system components in the major safety system involved, most often the core cooling :,

- system and the containment isolation system. However, intervenors must be aware -
that this broadening may not produce the showing sought by the contention. The
specificity of the contention will necessarily shape the specificity of the evidence pro-
duced in response. The discovery process should be used to refine these contentions -
so that only those circumstances reasonably related to the accident are identified for-
hearing.

10 NRC at 832.
The Commission in subsequent orders confirmed that the restart pro-

~

ceeding was not limited to the issues set forth in the original order (see,
e.g., CLI 80-16,11 NRC 674), and that the test for admissibility was

'

whether "there is a reasonable nexus between the issue and the TMI-2
accident.". Unpublished order of March 14,1980. This standard that con.

^

tentions must have a reasonable nexus to the TMI 2 accident was repeat _ -|
ed throughout the proceeding (see, e.g.,14 NRC at 394), and was inter-
preted to include safety questions having a nexus to a small-break

. LOCA or a loss of main feedwater. See, e.g., ALAB-729,17 NRC 814,
822 n.7 (1983) The Licensing Board explained that this standard."is
based on the facts that TMI-l was reviewed and approved at the operat-

: ing license stage and that, but for the accident, we would not be involved
in this particular proceeding." 14 NRC at 1730.

B. Partles' Positions

All parties agree that the standard for whether the issues raised by
~

BN-83-47 are within the proceeding is whether they have a' reasonable !
" nexus" to the TMI-2 accident. The parties disagree, however, on what

~ constitutes a reasonable nexus to the accident and on whether the infor-
mation in BN 83-47 has such a nexus.

1. Union of Concerned Scienfisrs (UCS)

UCS argues that the material in BN 83-47 is within the proceeding
under two key interrelated theories.2 First, UCS states that the nexus
standard is not limited to small-break LOCAs and loss-of main feed-
water transients, rather that the nexus standard includes the lessons
Icarned from the accident. UCS maintains that one such lesson learned

3 UCs in addition to its two main thcones also argues (D lt is r!ot clear that the TMI.2 accident did
not invohe an soTR; and (2) the scope of the restart proceed.ng included consideration of the capetleli-
ty to hrnit doses to ensure comphance with to C.F R. Part 100 cntena, the sutnect of BN.83 47,

558
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concerns the role of equipment previously treated as unrelated to safety
in the causation and mitigation of accidents, and that under this lesson
the PORV should be safety grade. UCS argues that BN-83-47 falls
within this lesson learned and thus is within the proceeding.

Second, UCS maintains that BN-83-47 is within the proceeding be-
cause it relates to the three contexts in the restart proceeding in which

' the issue of whether the PORV needs to be safety grade was litigated.
The first context cited by UCS is its Contention 5.4 UCS argues that the
nexus of Contention 5 to the accident was the lesson learned that sys-
tems previously considered unrelated to safety do perform safety
functions. In this connection UCS argued there were six functions of the
PORV, two used to control coolant pressure, that required that it be

-

safety grade. In UCS' view, the information in BN 83 47 relates to a
seventh function of the PORY requiring that it be safety grade.

The second context cited by UCS concerns whether " feed and bleed"
is an acceptable means of cooling the core. UCS attempted in the pro-
ceeding to show the pressurizer safety valves cannot be used to " bleed"
in the event of an SGTR, and therefore that the PORV must be
safety-grade.

The third context discussed by UCS involves UCS Contention 14,
which asserted that systems which can be called upon to mitigate acci-
dents should be required to meet safety grade criteria.s UCS states that
staff's position in response to this contention was that only systems or
components required to perform critical functions - e.g.: to shut down
the reactor or mitigate accidents - need be safety grade. UCS maintains
that BN-83-47 discloses that the PORV must be safety-grade because it
is required to perform both of these functions, and, consistent with
staff's own testimony, the Licensing Board therefore would have had to
require that the PORV be safety-grade if BN 83-47 had been before the
Board.

4 UCs Contention 5 in part stated:
Proper operation of power. ope.ated reisef valves. associated block salves and the mstruments
and controls for these valves as essential to mitigate the costsequences of accidents. In additson,
their failure can cause or aggravate a LOCA. Therefore these valves must be classmed as
components impor* ant to safety and required to meet a I safety grade design cnteria.

8UCs Contention 14 in part read as follows-

The accident demonstrated that there are systems and components presently classmed as non.
safety related which can have an advesse etYect on the integnty of the core because they can
directly or indirectly affect temperature, pressure. flow and/or reactivity. . . . The statiproposed
to study the problem further. This is rios a sufficient answer. All systems and cornponents which
can cather cause or aggravate an accident or can be called upon to mitigate an accident must be
identarted and classified as components important to safety and required to meet all asfety trade
ettterie.

559
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2. Licenser

Licensee maintains that the reasonable nexus standard means having
a nexus to an accident involving a loss of main feedwater or small-break
loss-of-coolant accident. Licensee argues that SGTR accidents and the
need for rapid primary system depressurization capability, the subjects
of BN 83-47, are unrelated to the accident. Licensee states that the only
issues relating to the operability of th: PORV raised in connection with
the accident were concerned with the role of the PORV in causing, ag-
gravating and mitigating a small break LOCA. The capability to de-
pressurize rapidly so as not to exceed Part 100 dose criteria is not among
the PORV concerns which rose from the TMI 2 accident.

Licensee notes that no party raised a contention on the adequacy of
the PORV or any other components or systems to mitigate SGTR
events, and UCS did not advance SGTR events as a basis for its Conten-
tion 5. Licensee further notes that the Licensing Board accepted staft's
analysis of event sequences as including all sequences with a nexus to
the TMI 2 accident, and that analysis did r.ot include SGTR events.

Finally, Licensee, citing Rulemaking flearing, Acceptance Criteria for
Emergency Core Cooling Systems for I.ight Water Cooled Nuclear Power
Reactors. CLI 73 39,6 AEC 1085,1037 (1973), argues that SGTR acci-
dents have not been treated as smal! break loss-of coolant accidents.

.l. Staff

Staff asserts that no party in its contentions sought to raise any issue
related to an SGTR accident. Stali further asserts that the restart pro-
ceeding included only issues related to the capability to cool the core ad-
equately following a small break LOCA and/or main feedwater
transient, and that the concern of BN 83 47 at bottom is a concern
about potential offsite doses that may result from failure to limit
primary to-secondary coolant loss through timely termination of the
leakage.

C. Analysis

The restart proceeding is an enforcement proceeding which is being
held because of the TMI 2 accident. The purpose of this proceeding is
not to litigate the overall safety of TMI 1, but rather to resolve questions
arising from the accident. Thus, the issue presented here is whether the
concerns raised by BN 83 47 have a reasonable nexus to the TMI 2
accident.

560
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The basic concern in BN 83-47 is restricting primary-to-secondary
'

leakage in the steam generator in order to avoid exceeding Part 100 dose
criteria in the event of an SGTR; BN 83 47 does not address the possi-
bility of uncovering the core or of leakage into the containment. Al-
though the restart proceeding did not necessarily exclude all issues in-
volving the potential for offsite leakage,' the Commission also does not
believe it necessarily included every potential scenario for offsite
releases which would result from any type of small break LOCA or loss-
of main-feedwater transient. In each case the path potentially leading to
offsite doses must have a reasonable nexus to the accident, and th:re is
no reasonable nexus between the TMI 2 accident and primary.
to secondary leakage in the steam generator due to an SGTR.' The
TMI 2 accident involved a main feedwater transient followed by a small-
break LOCA, in particular, a stuck open PORV, leading to leakage into
the containment and partial uncovering of the core. The concerns in
BN 83-47 are unrelated to this sequence of events.8

UCS nonetheless argues that BN 83-47 relates to contentions in the
proceeding and therefore that it is within the scope of the proceeding.
UCS argues that BN 83 47 relates to Contentions 5 and 14 and to the
feed-and bleed issue.' BN 83-47 on its face may appear to relate to UCS
Contention 5, which concerned whether the PORV should be safety-
grade. However, UCS did not argue that the PORV should be safety-

,

6 For instance, one contenuon that was resolved by the Licensing Board concerned initiation of contain-
ment isolauon. Pnor to the accident. TMI I and -2 were demsned so that containment isolation occurred
rollowmg receipt of a containment building high-pressure signal. The accident raised concerns that sis-
niricant fuel damage can occur in the absence of containment high pressure. and hence the NRC statT re.

| quered Jiversty in the parameters sensed for the iniuation of isolation. Therefore initiation of comsin-
i ment isolation clearly has a reasonable nenus to the accident.

7 The NRC memorandum cited by UCs to show that there was pnmarv to secondary leakage an steam
Generator 8 dunns the acadent indicates that this leakage was not due to an sGTR.
8 The Commiston also notes that not all accidents genencally labelted "small break LOCAs* have l

similar charactenstics. For instance, sGTRs should be distinguished from LoCAs in the bypass system. '

and both should be disunguished from LoCAs in the main pnmary systern pipmg. The differences be-
tween an sGTR and other types of small break LOCAs include the following: An sOTR does not in.
volve loss of pnmary coolant directly to the containment; for the same break area an sGTR does not
result in as rapid a depressunzation; an sGTR is better r,tugated with reactor coolant pumps running;
and, within the design bass sing |e tube failure. an sGTR does not chaitense the containment.
' UCs Contention 14 dealt with systems classificauon and interaction, and staff tesufled in that regard

that components necessary for (nat2ganon purposes should be safety-grade. The Lkensing Board accepted
this def.mtion. thus reschens Contenuon 14 UCs is now apparentty asserting that under the staff's deft-
mtion the information in 8%U-47 requires that the PoRv be safety grade, stafrin BN43 47 did not
state that use of the PORv was necessary to mitigate an sGTR. and hence UCs' interpretation is
incorrect. In addition. Conterthon 14 did not address how the safety grade standard should be applied
for each piece of equipment in the plant. to hold otherwne would mean that partres under Contenuon
14 could litigate whether each piece of equipment in the plant needed to be safety. grade, regardless of
any nestis to the accident.

UCs also argues that BN4J 47 relates to the feed and bleed issue. The only arguable connection be-
tween the two is that both concern use of the PORv. However, the potenual use or the PoRv to
* bleed * bears no relauonship to using the PORv to depressunse in the event of an sGTR

561 -
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grade because of the potential for using it to depressurizc in the event of -
an SGTR. That some uses of the PORV were litigated in the proceeding
does not mean that all potential uses of the PORV are within the<

proceeding.'' The issue in each instance is whether the postulated scc-'

nario has a reasonable nexus to the TMI 2 accident. As explained
above, the information in BN 83-47 does not have such a nexus."

11. WHETHER INFORMATION IN BN-83-47 WARRANTS
REOPENING THE RECORD

A. Parties' Positions

Staff and licensee argue that the information in BN-83 47 does not
warrant reopening the record; UCS argues that it does.

UCS argues that the information in BN 83-47 is new and significant,
and therefore warrants reopening the record. UCS states that considera-
tion of the information in BN-83 47 regarding the n+cd for rapid de-
pressurization of the prirrary system in the event of an SGTR would
have led the Licensing Joard to reach a different result relative to
design requirements for the PORV in order to be consistent with the
staffs testimony regarding UCS Contention 14.

,

Licensee argues that reopening based on BN 83 47 would inject a new
issue into the restart proceeding, and that the standard for such action
must be "that a serious new safety concern exists which would warrant
the immediately effective suspension of this operating license." Licensee
concludes that BN 83-47 does not raise a safety concern meeting this
standard.

Staff maintains the criteria for reopening must be met by the informa-
tion in BN 83-47 itself, that o'.her items in the proceeding regarding the
PORV do not affect whether the information in that Board Notification
warrants reopening. Staff states that the Commission should not sua
sponte reopen unless

38 A contrary interpretation could lead to a never-endmg proceeding. t!nder UCs' view. use of the
PORV to mingate any type of accident would fall within Contention 5. even if it had no conceivable con.
nection with the TMI 2 accident This would be meonsistent with the purpeses of this proceedmg.
Il The Commewon recognizes that in some instances the Licensing Board allowed contentions based on
an esamfle related to the accedert to be broadened to inctuJe the class of systems components m the
major safety system mvolved, and that arguably under that rationais Contention $ could be read to in.
c!ude the conceins in BN 83 47 However. the Licensms Board recognised that taas type of espansson
was not required. and the Commewon does not beheve Contention $ should be consufered to mctude
uses of the PoRV beyond the defmed scope of tFle proceedmg.

562

_ . . - _ _ _ - _ _ - - - _ - . _ - - - - _ _ _ - - _ . . _ - _ _ _ _ _ _ _ - _ _ __
. , .



-

.

(1) it can make an amtmative finding that the information in BN 83-47 demon-
strates the existence of a problem that presents a grave threat to public safety, or
(2) it believes that omission of the information in BN-83-47 from the evidentiary
record would lease the record materially inaccurate or incomplete on a contested
issue admitted to the restart proceeding, or (3) the information in BN 83 47 has
created serious doubts about the correctness of a decision below on a contested
issue admitted to the restart proceeding and the Commission believes the taking of
supplementary evidence is required to resolve those doubts.

Staff maintains that the information in BN-83-47 does not rise to this
level.

B. Analysis

in the Commission's view, the material in BN-83 47, as clarified in
BN 83-110, does not warrant reopening the record sua sponte. BN-83-47
represents the preliminary view of the Division of Systems Integration
(DSI) that pressurized water reactors undergoing licensing review
should have a safety-grade means for depressurizing the primary system
in the event of an SGTR. BN-83-47, which indicates that DSI is evaluat.
ing actions that may need to be taken on operating reactors is only a
statement of a Division position. Thus, it does not necessarily represent
even the view of the staff as a whole. Indeed, the issue is a generic one
the resolution of which must therefore be reviewed by the Committee
to Review Generic Requirements. The resolution must also be approved
by the Executive Director of 0perations. Furthet, BN 83 47 does not in-
dicate that a safety-grade PORV is the only acceptable means for rapidly
depressurizing the primary system, nor does it conclude that offsite
doses would exceed Part 100 criteria in the event of an SGTR without
such capability. Indeed. in BN 83-110 staff clarified that there may be
means short of meeting safety grade design criteria for the PORV by
which a licensee may justify the acceptability ofits depressurization capa-
bility in the face of a design basis SGTR event. It is the Commission's
judgment that this preliminary viewpoir.t of the staff does not demon-
strate an unacceptable risk to the public health and safety and does not
raise an issue sigmficant enough to warrant reopening the record sua
sponte, even ifit were within the scope of the procee. ding.

Commissioner Gilinsky dissents from this decision. iiis views are
attached.
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It is so ORDERED.

For the Commission *

SAMUEL J. CHILK
; Secretary of the Commission

Dated at Washington, D.C.,
this 28th day of March 1984.

SEPARATE VIEWS OF COMMISSIONER GILINSKY
(SECY-84-48, REVIEW OF ALAB-724)

.

Whether to require the pressurizer power-operated relief valves to be -
safety-grade is an important safety question as these valves may be

I relied upon to depressurize the primary system in several types of
accidents. The Commission should have decided the merits cf this
question, instead of dismissing it on legalistic jurisdictional grounds.

|

!
t

I

|

.

!

I

l

!

' Commissioner Gilinsky was not present when this order was affirmed. but had previously indicated his
Jasapproval
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Cite as 19 NRC 565 (1984) ALAB 762

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

,

Alan S. Rosenthal, Chairman
Gary J. Edles

Howard A. Wilber

in the Matter of Docket Nos. 50 443 OL
50-444-OL

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.

(Seabrook Station, Units 1 and 2) March 18,1984

Finding the standard for interlocutory review of a licensing board
ruling not met, the Appeal Board denies an intervenor's request for
directed certification of the Licensing Board's denial of its motion for
dismissal of the operating license application for Unit 2 of the Seabrook
facility sought on the ground that that Unit is only 22 percent completed.

RULES OF PRACTICE: DIRECTED CERTIFICATION

in the exercise of its directed certification authority conferred by 10
C.F.R. 2.718(i), an appeal board will step into a proceeding still pending
below only upon a clear and convincing showing that the licensing board
ruling under attack either (1) titreatens the party adversely afTected by it
with immediate and serious irreparable impact which, as a practical
matter, could not be alleviated by a later appeal or (2) affects the basic
structure of the proceeding in a pervasive or unusual manner., Arcona
Public Service Co. (Palo Verde Nuclear Generating Station, Units 2 and
3), ALAB 742,18 NRC 380 383 (1983); Public Service Co. ofIndiana

i
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(htarble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405,5
NRC 1190,1192 (1977).

OPERATING LICENSE PROCEEDINGS: TIAIELINESS OF'
LICENSE APPLICATION
' The Commission's regulations are devoid of any specific requirement

that the reactor reach a particular stage of completion before the filing of
an operating license application.

APPEARANCES

Robert A. Backus, blanchester, New Hampshire, for the intervenor,
Seacoast Anti-Pollution League.

Thomas G. Dignan, Jr., and R.K. ' Gad III, Boston. 51assachusetts, for
the applicants, Public Service Company of New Hampshire, et al.

William F. Patterson, Jr., for the Nuclear Regulatory Commission
staff.

MEMORANDUM AND ORDER

1. This operating license proceeding involves Units I and 2 of the
Seabrook nuclear facility. Two months ago, we upheld the Licensing
Board's denial of an untimely petition for leave to intervene in the
proce'eding.' That petition had put forth a single claim: given the assert-
ed fact that Unit 2 is only 22 percent completed, the application for an
operating license for that unit is premature and. as a matter of law,
should be turned down for that reason.

Our affirmance of the Licensing Board's rejec: ion of the intervention
petition rested not on the lateness of the hour per se but, rather, on
anoth:r consideration. Examination of the record below revealed that,
shortly after the petition surfaced, one of the existing parties to the pro-
ceeding - the Seacoast Anti Pollution League (SAPL) - had filed a
motion seeking the same relief respecting Unit 2 (dismissal of the

I AL AB.*$8.19 SRC 7 41984L
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operating license application) on the strength of precisely the same pre-
maturity claim. In common with the tardy petitioner, SAPL had relied
upon 10 C.F.R. 50.57(a)(1), which requires, as a precondition to the is-
suance of an operating license, a finding that:

Construction of the facility has Ncn substantially completed in conformity with :he
construction permit and the spplication as amended, the provisions of the (Atomic
Energy) Act, and the rules and regulations of the Commission.

In an unpublished memorandum and order issued on January 13, 1984,
the Licensing Board ruled against SAPL's position and accordingly
denied the motion.

In the totality of these circumstances, we concluded:

esents clearly have overtaken (the tardy petitioner's! intervention effort. As matters
now stand, his objective of having the Unit 2 prematurity issue placed before the
Licensing Board has been achieved - albeit through the endeavors of someone
else. 'frue, on the SAPL motion the Board determined the issue against (the tardy
petitioner's) position. There is no reason to suppose, however, that the Board
would have decided it any differently had it considered his claim rather than
S A PL's.2

In this connection, we went on to note our belief that, "[ alt the very
least, the Licensing Board's analysis of the Unit 2 prematurity question
in its January 13 memorandum and order is not manifestly (or even
probably) erroneous.") By way of elaboration, we said that "this much is
clear":

First, the Licensing Board correctly held that it is not its responsibility, but that of
the Director of Nuclear Reactor Regulation, to make the Gnding required by Section
$0.57(a)(1) as a precondinon to the issuance by the Director of an operating license.
Commonnralth E.feson Co. (Zion Station, Units I and 2), ALAB 226, 8 AEC 381,
41011 (1974). Second there is nothing in the Commission's regulations specifically
providirig that a reactor must hase reached a particular stage of completion before
an operating license application may be filed. Tbird, just 16 months ago the Commis-
sion denied a petition for rulemaking that sought amendments to the Rules of Prac.
tice that would hase, inter aha, limited the scope of each operating license hearing to
a sing!c reactor unit esen if that unit were one of several similar units constructed
on a multi-reactor site. 47 Fed. Reg. 46,$24 (1982). In support of his proposal, the
retztioner had noted that the " time lag between inservice dates for individual reac-
tors at multi-reactor nuclear piants has been increasing for many years." / bid. In the
Commission's view. howeur, that consideration did not provide a sufGcient basts
for requiring "an esclusive hearing on each reactor umt." 41. at 46.525.*

!!L st 11.
SlJ
4la at !! n.18
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With only the most fleeting acknowledgement of these
determinations,5 SAPL now asks that we review the denial ofits motion
to dismiss in the exercise of the discretionary directed certification au-
thority conferred by 10 C.F.R. 2.718(i).* We are told by SAPL that the
necessary effect of tne rejection of the prematurity claim is that the
public (including itself) will be denied a fair hearing with respect to Unit
2. This is said to be so because (1) it is not possible to put forth conten-
tions at this juncture with respect to vital safety systems not as yet in-
stalled in Unit 2; and (2) by reason of the delay in the construction of
the unit, this proceeding is likely to be at an end before issues pertaining
to that construction could be raised and litigated.'

In response, the applicants and the NRC staff maintain that the estab-
lished standards for directed certification are not met here and that,in
any event, the Licensing Board's ruling was correct.'

2. We have often had occasion to stress that

interlocutory appellate review oflicensing board orders is disfavored and will be un.*

dettaken as a discretionary matter only in the most compelling circumstances. Store
specifically, in the exercise of our directed certification authority conferred by 10
C.F.R. 2.718(i), we will step into a proceeding still pending below only upon a clear
and convincing showing that the licensing board ruhng under attack either

(1) threatents] the party adversely alTected by it with immediate and serious ir-
reparable impact which, as a practical matter could not be alleviated by a later
appeal or (2) affect (s) the basic structure of the proceeding in a pervasive or
unusual manner.'

SAPL does not assert here that it is threatened with serious immediate
harm that could not be remedied on an appeal from the Licensing
Board's eventual initial decision. Instead, it invokes the se ond criterion.

5 sAPL Ameal of Demal of Monon to Dismiss Apphcation for seabrook t.n i 2 (February 17.19846 at
'

i1.
6 See P964c Servre Co. of.%cw 8/umpshstr Istabrook station. Umts I and '). ALAB.271. I SRC 478.

482 83 (1975) Although the term "arpeal" appears in the capuon. it es plain from the tody of its fihns
that sAPL is invokins section 2.718ht. In hshe of the seneral proscripuon against interlocutory appeals
found in 10 C F R. 2.730tn. any claim of a right to have the challected Lkensins Saard rubris
reviewed at t%s juncture would have been unavaihns
? sAPL Appeal, supra note 5. at I.7. In this regard, sAPL auerts that construction of Unit 2 bas been

"e Tectnety suspended.' onh the conseauence that there is no current completion date for that umt IJ
at 2 3. on MarcM l.1944, however, counset for apphcants sent a letter to the Licenwris Board to the
efrect that a riewty estabushed " interim schedule" prmects fael loadir:: of Umt 2 on July 31.1990
8 Apphcant's Response to "sAPL Appeal of Demal of Mouen to Dnmns Apphcauon for seabrook

Umt 2" IMarch 5. l984h NRC staff Response in Opposton to "sAPL Appeal of Demal of Motion to
Dismiss Apphcanon for seatirook Umt 2" t 4tarch s.1994L
'.4rcoes fi.b!r Scent Co. 4Palo Verde Nuclear Generauns sianon. Umts 2 and 31. ALAB ?42.18

NRC J80. 38) (1983) 4 footnotes ormtted) As indicated therein. the genews of the quoted t.o.prons
test was fue.2 serrsce Co. of ledwea Starble Itill Nuclear Genersung stan .n. Umis I and 27.
ALAB-405. 5 NPC 5190.189211977).
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alone.l* It is plain upon analysis, however, that the inclusion of Unit 2
does not alTect the basic structure of this proceeding in a pervasive or
unusual manner.

As we observed in ALAB-758, the Commission's regulations are
devoid of any specine requirement that the reactor reach a particular
stage of completion before the filing of an operating license application.
See p. 567, supra. This being so, it is hardly surprising that, over the
years, the Commission has instituted and carried forward numerous
operating license proceedings encompassing two or more units in quite
different stages of 60mpletion."

Further, we find not objectionable the practice of considering in a
single proceeding those issues common to all units of a multi unit
facility. Indeed, the practice seems to us to make very good sense. In
the proceeding at bar, many common issues have already been tried or
will be heard at a future evidentiary session: e.g., control room design,
equipment environmental qualification, and various aspects of onsite
and offsite emergency planning.i2 We know of no useful purpose that
would be served by now resolving these issues for Unit I alone and then
replowing the exact same ground at some later date in the context of
Unit 2.

If we apprehend its position correctly, SAPL does not suggest
otherwise. There is not a word of complaint in its appellate papers re-

,

specting the scope of the issues that are currently being explored in the
proceeding. Rather, SAPL's concern appears to lie in another direction.
As previously noted, its focus is the obvious present lack of opportunity
to advance contentions related to the quality of as yet uncompleted Unit
2 construction and the possibility that the proceeding might come to an
end before such an opportunity became available. See p. 568, supra.

That may well be a legitimate concern. And, if so. SAPL might have
some basis for insisting that, with respect to Unit 2, the evideniiary
record in this proceeding not be closed until after construction of that,

unit is much further advanced than it is today. But we need not - and
do not - pass judgment upon that question at this time. For one thing,

'O sAPL Apreal, surva note $. at 1
II Among the wveral suen proceedings currer'tly in progress fin addition to the one at bart are the
three involving ibe two-ensi Limerwk. Perry. and \ estle facilities. Do6aet Nos. 50-352 and $0 333
(Limerwkh 50-449 and M.448 iPerry t; and 10.424 and 50 425 tvogtle)

It is our understanding that t1) the two Limerwk umts are approomately 9% and 30% built and that
there is at least a rise 9 ear differennal en their current proyected completion dates. (2) the too Perry
uriits are appreumately 9?% and 42 % built with a several year differentialin their proL.ed completion
dates; and 83) lie leo Sottle units are arproumately 6tN and 23% built with a similar differentsal in

ltheir prosc;ed com6 etson dates
U As the applaants stress, the devsns of Units I and 2 are for all practwal purposes. identical. Appit.
6491s' Revonw. supre noie 8. at 6.
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to date no such relief has been explicitly sought by SAPL. For another,
should SAPL move below to hold the record open on Unit 2 to await
the substantial completion of construction of that unit, there-will be
time enough for the Licensing Board to act upon the motion when it is
ready to close the record on Unit 1. If aggrieved by the Board's
determination, SAPL can register its dissatisfaction on an appeal from!

!he initial decision.
In short, there simply is no reason for our intercession on SAPL's

behalf at the current stage of the proceeding. Apart from SAPL's failure
to counter our determinations in ALAB.758 (see p. 567, supra), it is
manifest that the inclusion of both Seabrook units in this proceeding
neither represents a departure from established Commission practice
nor affects the basic structure of the proceeding in a pervasive or unusual
manner. Moreover, as just seen. there is another, and considerably
more appropriate, avenue available to SAPL for seeking to protect its
ability to put forth at a later date additional contentions associated with

| Unit 2 construction.u

The Seacoast Anti-Pollution League's motion for directed certification
of the Licensing Board's January 13, 1984 memorandum and order is
denied.

It is so ORDERED.

FOR Tile APPEAL BOARD

! C. Jean Shoemaker

! Secretary to the
Appeal Board

|

|
|

!
1

i

|

33 tn addition to its motion to dismiss the application for an otieraung twestw for Unit 2. s APL submit.

,

ted an untimely contention advanorg the wme prematurity claim found in the motion. In its January I)
i rnemorandum and ordet denying the rnouon. ihe L Aensifte Board also retected the late filed contention

The reasons we have suisned for not undertaking an inscricsutory review of the denial of the motion
apply equally to the repeeuon of the contention.
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Cite as 19 NRC 571 (1984) ALAB-763

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARO

Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck

Dr. W. Reed Johnson

in the Matter of Docket Nos. 50 275
50 323

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) March 20,1984

Following the conduct of evidentiary hearings by the Appeal Board on
the adequacy of the applicant's efforts to verify the design of the Diablo
Canyon facility the Appeal Board decides that the actions taken by the
applicant provided adequate con &dence that Unit l*s structures, systems
and components are designed to perform satisfactorily in service and
that any significant design denciencies in that unit resulting from defects
in the applicant's design quality assurance program have been remedied.
The Appeal Board thus concludes that there is reasonable assurance that
Unit I can be operated without endangering the health and safety of the
public.

The Appeal Board withholds decision with respect to the adequacy of |

the design verilication program for Unit 2.

RULES OF PRACTICE: BURDEN OF PROOF

in order for the applicant to prevail on each factualissue, its position
must be supported by a preponderance of the evidence. See Tennessee
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Valley Authority (Hartsville Nuclear Plant, Units I A,2A, IB, and 2B),
ALAB-463,7 NRC 341,360 (1978), reconsiderarlon denied, ALAB-467,

. 7 NRC 459 (1978); Duke Power Co. (Catawba Nuclear Station, Units I
and 2), ALAB-355,4 NRC 397,405 n.19 (1976).

PLANT DESIGN: STANDARD FOR DETERMINING
ADEQUACY

To determine that an applicant's verification programs are sufficient
to verify the adequacy c. a plant's design, the applicant's etTorts must be
measured against the same standard as that set forth in the Commis-
sion's quality assurance criteria,10 C.F.R. Part 50, Appendix B: wheth-

-

er the verification program provides " adequate confidence that a
[ safety related) structure, system or component will perform satisfactori-
ly in service." If the applicant's verification efforts meet this standard,

,

then there will be reasonable assurance with respect to the design of the
facility that it can be operated without endangering the health and safety
of the public.

QUALITY ASSURANCE / QUALITY CONTROL: DOCUMENTS
The Commission's regulations do not require that all pertinent quality

assurance or quality control documents be consolidated and integrated
into a single manual or set of manuals.

TECHNICAL ISSUES DISCUSSED

Sampling Techniques (statistical and judgmental) and Scope;
Instrument Tubing Supports;
Containment Uplifting;

.

Modeling for ;, ismic Analysis (including the use of soil springs, fixed-
base analysis, respoase of one building as imput into model of
another, lumped mass spring model, finite element models, de-
grees of freedom);

Soil Analysis (Seismic Refraction Tests and Cross hole; and Up hole
Testing Techniques);

Seismic Response Spectra;
Fire Protection;
JetImpingement Analysis;
Circuit Breakers (nameplate rating);
Design Drawings and Analyses (conformance with plant as built);
Component Cooling Water System fleat Removal Capacity;
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Small Bore Piping and Support Design (computer based analysis and
span criteria);

Design Error Rate (adequate confidence versus perfection);
Hosgri Fault;
Westinghouse Quality Assurance Program;
Causes of Quality Assurance Failures.

APPEARANCES

Joel R. Reynolds, John R. Phillips and Eric R. Havlan, Los Angeles,
California, and David S. Fleischaker, Oklihoma City, Okla.
homa, for the San Luis Obispo Mothers for Peace, er al., joint
intervenors.

John K. Van De Kamp, Attorney General of the State of California,
Andrea Sherlden Ordin, Michael J. Strumwasser. Susan L.
Durbin and Peter H. Kaufman, Los Angeles, California, for

7
George Deukmejian, Governor of the State of California.,

Robert Ohibach, Philip A. Crane, Jr., Richard F. Locke and Den G.
Lubbock, San Francisco, California, and Arthur C. Gehr, 8:uee
Norton and Thomas A. Scardurlo, Jr., Phoenix, Arizona, for
Pacific Gas and Electric Company, applicant.

Lawrence J. Chandler and Henry J. McGurren, for the Nuclear
Regulatory Commission staff.

DECISION

On April 21, 1983, we granted the motions of the joint intervenors
and the Governor of California to reopen the record in this operating
license proceeding. Instead of remanding to the Licensing floard for that
purpose, we acquiesced in the request of the parties that we hear the fur.
ther evidence ourselves. This decision sets forth our findings of fact and
conclusions oflaw based upon that evidence.

I. IIISTORY OF PROCEEDING

A. In July 1981, the Licensing Board issued a partial initial decision
authorizing the Director of Nuclear Reactor Regulation to issue a

$73
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license to the Pacific Gas and Electric Company (PG&E or applicant) to
load fuel and to conduct low power tests up to five percent of rated
power at its Diablo Canyon Nuclear Power Plant. Units 1 and 2.8 After
the Commission's favorable immediate effectiveness review for Unit I
(conducted pursuant to 10 C.F.R. 2.764(f)),3 the Director issued a low
power license for that unit on September 22,1981.)

Shortly thereafter, while preparing a response to an agency request for
information, the applicant discovered errors in the assignment of seismic
design spectra for equipment and piping in portions of the containment
for Unit 1. These errors, combir.ed with the identification by the NRCi

staff of serious weaknesses in the implementation of the applicant's qual.
ity assurance program, led the Commission to suspend conditionally the
applicant's low power license. The license suspension was to remain in
effect pending the applicant's satisfactory completion of an independent
design verification program focusing upon the pre 1978 work of the serv-

! ice related contractors utilized in the seismic design proecss of safety-
,

related structures, systems and components for Unit 1.*
In addition to the Commission's enforcement actioa, the staffinstruct.

ed the applicant to provide it with the results of a further indepenient
verification program for Unit I to enable the staff to authorize operation
above low power levels. This verification was to be aimed at the pre June
1978 service related contractors used by the applicant in the nonseismic
design of safety related structures, systems and components, the appil-
cant's internal design activitics, and the post 1977 servlee related con-
tractors utilized by the applicant for both seismic and nonscismic design
of structures, systems and components.'

in order to secure reinstatement of its license and eventual authoriza-
tion for full power operation, the applicant initiated a verification pro-
gram to meet the Commission's order and the stafi's directive. As subse-
quent events would reveal, the applicant's verification efforts expanded
far beyond those originally envisioned and took more than two years to
complete.

While the verification wu ongoing, and while the joint intervenors'
appeal from the Licensing Board's low power decision was pending
before us, the joint intersenots, on June 8,1982, liled a motion to
reopen the record on the issue of the .idequacy of the applicant's quality

8 in LBP.41.!!.14 NRC 107 Il$111.
4 5n cLI 8122.14 %RC Stt titti).
3Laen,e $a, DPR.*4
* sa cLI.41 10.14 NRc 910 41981)
! n Arch 5 ant tth,N ( App ein i If. louer from H Demon. %pc. m M rvemn. PO&E Wai

19.19%ll

$74
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assurance program. That motion was based essentially upon the same in-
formation that prompted the Commission's enforcement action and the
various deficiencies identified by the verification program up to that
time.

.

Besides opposing the joint intervenors' motion an the merits, the ap.
plicant claimed that the Commission's enforcement order conditionally
suspending its license had divested us of jurisdiction to reopen the
record. Although unpersuaded by this argument, we certilled the juris-
dictional question, among others, to the Commission in order to avoid
any unnecessary delay in the licensing process were it ultimately to be
accepted.* In due course, the Commission responded that it had not
intended, and did not now intend, to divest the adjudicatory boards of
jurisdiction to act on the motions and that they should be treated in ac-
cordance with applicable case law.'

We then directed the certification to us on t similar motion that had
been filed by the Governor of California on August 2,1982 with the
1.icensing Board.' After hearing argument on the motions, we concurred
with the concessions of the applicant and the staff that, with respect to
the issue of design quality assur;nce, the motions of the joint interve-
nors and the Governor met the standards for reopening the record.'
Accordingly, we granted the motions on April 21,198189

4 sre AL 48-441, le NRC 144 (1992)

in aJJiunn. og aded ehether the Cofnmemon wrehed to rehets the adsudicatory hostds of Jurisdie.
tion with regard to quabty assuranse mues at Diablo C4nyon and eheihet the Comfrussion had any
otrer snitrwtams enn regard to the reopening motions

'see CLI 32 39, le SRC 1712 ilt82L
8 see Oeder of14nuarv 1.194) funpuntipedL
W hen the Governot filed hit teopening motion oni the Licenung Board, the Board had yet to iteuet

tis deuseon reinising ,11 conteued issues possuary for full po.or opersuon subsequently, on A gust
JI.1e92, the Boerd issued ett inmal decicon authorising full po*er cre'8 hon See LOP 42.?0, le NRC
fle There the BoarJ poted that its action did not affect the apph< ant's hsense suarefision 4ed that it
would hold the Genernot's reopening rootaan in anovance to sweit the anteer to the jurrodictional ques.
tions prenovely tertified to the commiseen in AL AR-4tt. /J et 16d and 'el All porties filed etter-
Isont to the Lsenteng Board'6 inthal decismn and those appealt are suffently pending before us la
sJJition, the Cornmawon tidl fnust condust its immediate eMecuveness fewee of that Lnenang Bostd
deuman

* The mobone of the smes iniervenors and the Governor steo invent reoremes on the issue of the ede.
*

dussy of the oppbsent's tonurustme - as oppmei to deoen = quahty assurance program Bessues of
the fnennet in whWh the leue was Pfetented, we delefred fuhng en it lei * Memofsadum and Ordef or
Apfil 2).190} Iuipubf'thedl Ibe'estter, the pint inteftenoft and the oMetnaf filed new mnHant 44
reopen the record on the softettusbon gushst ensuranse inue in AL At fle.14 NRC 1344 Ilt4D. we
set out it.e reasons for denons lhete motione
'O see Memnremfurn 4 tid tIrJef 6f Apfd 21 194I f dipubbthed)
The granting of the mobemt le feopen the record had no effs.t on the L*sens ng Roar (t prennuste

attuel psittel initial det:4aOn duihofilles fuel kodas and Itse potef telbag (LDP 3121.14 NRc 107
IlellH ef inefiel Jesision 4..notiding full power opersuon tL8P>82 *0.16 NRC ile fitt]H Out
sturan neithet 9464ted nfif stated thete delllHin$ Ne euhsequently 4Mfmed the (Ogenting $dald*$ low
pneef degimon Jef AL A$*ill. I f NRC ??? little lirnitatly, the renrefinag of the record 6n the
oeef ahrg hetete pengeedeng had no enest en the CofRmiteson 9 enfattemefte ashan tutreflding the ape
yhtent's Ine geeer legente
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; Although the motions to reopen were predicated on deficiencia !i
.the applicant's design quality assurance program and the applicant's faii.
ure to comply with 10 C.F.R. Part 50, Appendix B, the real issue in the
proceeding quickly moved beyond that point.88 As noted in our prehear-
ing order of August 16,1983,

the history and nature of the design quality assurance issue at Diablo Canyon make
this reopened proceeding unusual. Normally, an effectively functioning design quali.
ty assurance program ensures that the design of a nuclear power plant is in conform-
ance with the design criteria and commitments set forth in an applicant's PSAR
[ Preliminary Safety Analysis Report) and FSAR (Final Safety Analysis Reportl. In
the case of Diablo Canyon, however, this confidence has been seriously eroded by
the existence of significant evidence that the design quality assurance program was
faulty (i.e. it failed to cornply with 10 C.F.R. Part 50, Appendix B). Hence, there is
now substantial uncertainty whether any particular structure, system or component
was designed in accordance with stated criteria and commitments.12 -

~

The order then indicated we would take our lead from the Commission
and permit the applicant's various verification efforts "to substitute for,
and supplement, the applicant's' design quality assurance program in
order to demonstrate that the Diablo Canyon plant is correctly
designed."82 It concluded by stating that the "real issue . . has, in
effect, moved beyond the question of what deficiencies existed in the ap-
plicant's Diablo Canyon design quality assurance program to the ques-
tion whether the applicant can demonstrate that [its verification efforts]
-verify the correctness of the Diablo Canyon design,"24

Trial of the thirty-nine contested issues regarding the adequacy of the
applicant's verification efforts commenced October 31, 1983 in Avila
Beach, California near the reactor site and consumed fifteen hearing

s

L

T

II Indeed, as the applicant'r coursel stated at the argument on the motions to reopen,
[ ele are wilhng to stipulate that there - that there are, may have been, and base been deficien-
cies in desagn QA (Quahty Assurance). That is behmd us. There is no sense m htigatmg design
QA. Whcre does that get anybody? It doesn't accomphsh anythms

Tranicnpt 4Tr.) of Apni 14,1983 oral argument at 215. see order or August 16, 1983 tunpubhshedt
12 Order of August 16.1983 (unpu%shed) at 4 5. The analysis of the issues mvolved in the reopened

proceedmg outhned in the August 16 order was subsequently mcorporated into our Auggit 26.1983 pre.
heanns conference order.
33 order or August 16.1983 (unpubbshed) at 5.
14 /J. at 6.

.%

*.+

576

-

" N

%

aV'

A T
~ ^

z

,
^

w s +,

-

s- g

- m _,_. , ,_ , , , . ._m....- , __.. .s.. . , -



.

' .

days.85 The appiicant presented twenty five . witnesses,36 the staff
fourteen, the joint intervenors one, and the Governor three.37 The hear-
ing produced some 3700 pages of transcript and better than 6000 pages
of exhibits. At the conclusion of the hearing, the parties were ordered,
pursuant to 10 C.F.R. 2,754, to file proposed findings of fact and conclu-
sions of law and were admonished that the failure to file proposed find-

. ings on any issue would be deemed a waiver of that issue,38 The last of
the parties' proposed findings was filed January 4,1984. The joint inter-
venors and the Governor both failed to file proposed findings on sixteen.
issues." In addition, the joint intervenors failed to file proposed findings'
on an issue that the Governor abandoned in his findings.2o These issues
are therefore waived, leaving twenty-two issues for resolution.2

In order to prevail on each of the remaining factual issues, the appli-
cant's position must be supported by a preponderance of the evidence.22
We do not decide, however, whether each element of the Commission's
November 19,'1981 enforcement ord:r (or other subsequent directives) -
has been met. That task is for the Commission itself.23 Rather, we must

15 We accepted fifty-six issues of those originally sought to be litigated in the' reopened proceeding by
the joint intervenors and the Governor. See orders of August 26 and october 7,1933 (unput,lished).
Prior to the heanns, the joint intervenors and the Governor withdrew seventeen, leaving sturty-nine
contested issues. See withdrawal of Certain Contentions by Governor Deukmejian and Jomt Interve-

*
nors (Oct. 24,1933); Withdrawal of Certam Additional Contentions by Governor Deukmejian and Joint
Intervenors (oct. 31,1983). As numbered in our August 2f,,1933, preheanns conference order, the fol-
lowing issues remained at the time of the hearms: lla), (b), (c), (d), (e); 2(a), (b), (c), (d); 3(n(i),
(ii), (iii), fiv), (v), (o), (p), (q), (r), (s), (t); 4(a), (b), (h), (i)(1), (2), 0)(1), (2), (k),0), (q), (r),
(s), (t), (u); 5; 6; 7; 9; and 9. These issues are set forth in Appendix A of this decision.
16 seven of the applicant's witnesses were members of the Independent Design verification Program

(IDvP), see pp. 578-79, mfra.
~ 37The applicant end the stafr witnesses testified as panels. Because of the number'of issues in the
proceeding, the issues were treated discretely and the composition of the panels vaned accordingly. A
list of the witnesses, their education and their present position appears in Appendix B of this decision.
is Tr. D-32J9. See Detros Edsos Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709,17 NRC

17 (1983).
3 Those assues are as fo!Iows- 2(dl; 3(n(ii), (p), (s), (t); 4(a), (b), (h), (i)(2), 0)(1),(2), (k), (4),

(r), (s), f u).
20 The joint intervenors failed to file proposed findings on issue 3(n(s) dealing with the boundary

motion inputs for the applicant's so:t structure interacuan analysts of the containment buildmg. See
Joint Intervenors' Proposed Findings of Fact and Conclusions of Law (JI PF) (Dec. 23,1983). The
Governor's proposed Imdings now accept the applicant's results. See Proposed Findings of Fact and
Conclusions of Law of oovernor Deukt ejian (Gov. PF) at 39-40 (Dec. 24,1983).
23 The issues remaming for decision are as follows: 1(a), (b), (el, (d), (e); 2(a), (b), (c); 3(n(iii),

(iv), (v), fo), (q), (r); 4(i)(1), U), (t); 5; 6; 7; 8; and 9.
22 5,, r,,nes ,e Va#ey Authorev (Hartsville Nuclear Plant, Umts I A,2A, IB, and 28), ALAB-463,7 r

NRC 341. 360 (1978), reconsaserarme dened, ALAB-467,7 NRC 459 (1978); Duke Power Co. (Catawba
Nuclear stauon, Umts I and 2), ALAB-355,4 NRC 397,405 n.19 (1976).
23 The Commission's order suspeeding the appiicant's low power license until the successful comple-

tion of a prescribed verification prcgram was a Commission enforcement acuon. Because the applicant,

did not challenge that action, and the Commission did not otherwise direct, no enforcement proceeding
was begun. Nor did the Commissmn, when responding to our certified questions, indicate that its en.

*
(Connnued)
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t independently' determine whether the verification programs and their re-
.sults placed before 'us in the reopened operating license proceeding are
' sufficient to verify the adequacy of the Diablo Canyon design. To do.
: this, the' applicant's efforts must be measured against the same standard -
as that set forth in the Commission's quality assurance criteria,:10
C.F.R.' Part 50,| Appendix B: whether the verification program provides
" adequate confidence that a [ safety-related} structure, system, or compo .
nent will^ perform satisfactorily in service.'_' If the' applicant's verification .
efforts meet this standard, 'then'there will be reasonable assurance with -
respect to the design of the Diablo Canyon facility that it can be operated
without endangering the health and safety of the public.-

B. A summary'of the development and content of the Diablo
~

Canyon verification efforts is helpful to an understanding'of our resolu .
tion of the issues in Part II, htfra.

..

Imrnediately after the discovery of the seismic design errors at Diablo
. Canyon, the applicant retained Robert L.~ Cloud and Associates, Inc.
(Cloud Associates) to develop and implement an. internal verification
program to assess the adequacy of the plant's seismic design.24 The initial
Cloud Associates' review indicated that the design problems were more
pervasive than at first thought. .. .

..

Subsequent to the issuance of the Commission order 25 calling for the
establishment of an extensive and structured' verification effort, the
applicant, on December 4,1981, proposed a program managed by Cloud
Associates that would include the services of R.F. Reedy, Inc. (Reedy
Inc.) for quality assurance verification and Teledyne Engineerin's Serv-
ices . (Teledyne) for overall review . of the program' and its-

. implementation. This effort was to be directed at the seismic design
work performed for the applicant under pre-June 1978 service-related
contracts and was labeled the Phase I program.:' Thereafter, in response
to the broader matters raised in the staffletter, the applicant also submit-
ted a Phase II program. This program included an examination of the

.

rorcement action should become part of the operating license proceedmg. See note 7. supra and accom.
panying text. Therefore we beheve it is clear that the Commission did not intend to leave enforcement
of its orcer to the reopened hcensing proceeding. Thus, the elements of the verirication program con-
tained in the Commission's enforcement order hke those contained in the November 19.1981 stafr Iletter to the apphcant bec note 5. supra), may prose useful in assessing the overall adequacy of the ap. '

plicant's venfication program, but in these circumstances, they do not control our determination of the
sufriciency or the apphcant's $cnfication etTorts.
24 App. Exh. 90. Diablo Canyon Nuclear Power Plant-timt 1. Final Report. independent Design Verifi-

cation Program. Vol. I (1983) (heremaner IDVP Final Reporo, at 1.2.t to .2.
25 See CLI-8130. supra.14 N RC at 950.
26 App. Exh. 90. IDvP Final Report. Vol. I at 1.31. See aho letter of December 4.1981 rram M.

? Furbush, PG&E. to it. Denton, N RC.
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nonseismic work performed for the applicant under pre June 1978 serv-
ice-related contracts, the applicant's own internal design activities, and
all the nonseismic and seismic work performed for the applicant under
post 1977 service-related contracts. The Phase II program also added the
Stone and Webster Engineering Corporation (Stone and Webster) to the
other organizations already proposed to conduct this review 27

The Commission's order required that the companies conducting the -
verification program possess the necessary technical competence and
that they be independent of the applicant.28 On March 4,1982, the Com- I
mission approved the Phase I program but required that Teledyne be the |
program manager because Cloud Associates had previously done sub-
stantial work for the applicant." In accordance with this Commission 4

'

action, Teledyne prepared an Independent Design Verification Program
(IDVP) Phase i Program Management Plan which integrated the earlier
Cloud Associates' plan and included requirements for Tcledyne's accept-
ance of work done prior to its takeover as program manager on March
25,1982.30 Under Teledyne's direction, Cloud Associates would perform
the review of seismic, structural and mechanical design and Reedy Inc.
would review quality assurance.33 The Phase I Plan included only the
safety-related (Diablo Canyon Design Class I) buildings, equipment,
piping and components that had been requalified in consideration of the
Hosgri 7.5M earthquake.32 The plan described the initial sampling and
the requirements for any additional verification and sampling.33 In a

27 App. Exh. 90, IDVP Final Report. Vol. I, at 1.3-2. See also letter of January 13,1982 from M.
Furbush, PG&E. to H. Denton, NRC.
2s CLI 8130. supra.14 N RC at 951
3 App. Exh.156, sECY-82-89, and App. Exh.158, Memorandum from w. Dircks to s. Chilk iridicat-

ing Commission approval.
30 App. Exh. 88, IDvP Program Management Plan, Phase 1. Revision I Uuly 6.~1982) thereinafter

IDVP Phase I Management Plan); App. Enh. 90, IDVP Final Report. Vol.1. at 1.3 5.
33 App. Exh. 88. IDVP Phase I Management Plan, at 17; App. Exh. 90. IDVP Final Report. Val. I. at

1.J 5.
'2 App. Exh. 88. IDVP Phase i Management Plan, Appendix D at 2 App. Exh. 90. IDVP Final

Report. Vol. I, at 1.3-8.
33 When a criteron used in the IDVP venGcation process was not met, the IDVP issued an Error or

open item tEol) File to track the resolutirn of the IDVP concern. Following further investigation. the
IDVP would classify the item as either a deviation O.e.. a departure from standard procedure but not a
mistake) or one of four categories of error Ue.. A, B, C, DL The safety sigmficance. if any, of an error
was not part of the classincation scheme. Rather, an error was considered class A if design entena or
operatmg limits of safety-related equipment were not met and physscal moddications or changes in

- operaung procedures were required. An error was considered class B if it met the deGnition of class A
but could be resobed by more realistic calculations or retestmg. instead of physical modiGcanors. A
class C error was one in which mcorrect engmeeting or mcorrect installation of safety-related equipment
was found, but no design entena or operatmg limits were exceeded. An error was considered class D if
safety-related equipment was not affected. An Eol rle remained open untd the IDVP determmed that
the stem was in conformatice with licensing cntena. App Exh. 88. IDVP Phase i Management Plan, at
25. and Appendix E; App. Exh. 89. IDVP Program Management Pfan. Phase 11 Uune 18,1982)
(hereinafter IDVP Phase II Management Plan), at 24; App. Exh. 90, IDVP Final Report, Vol.1, at
3.6-2 to -6.
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letter dated April 27,1982,~ the NRC staff approved the IDVP Phase 1
Plan.34

Several months later, Teledyne developed an IDVP Phase 11 Manage-
ment Plan and submitted it to the NRC,25 This plan encompassed
nonseismic, service-related contracts performed prior to June 1978, the.
applicant's internal design activities, and all service related contracts
after January 1978.)* The participants and their general tesponsibilities
were the same as those in the Phas- 1 Plcn but Stone and Webster was
added ' to. perform the review of nonseismic safety systems and
analyses.27 On December 9,1982, the Commission approved the Phase
11 Plan.38

Shortly after recetving approval of the Phase I program, the applicant
retained Bechtel Power Corporation to work with it and act as Comple-
tion Manager for the Diablo Canyon facility. To align the verification ac-
tivities with this development, the. applicant developed an Overall
Management Plan that, inter aha, adopted the IDVP Phase I Program
Management Plan.2' Under the Overall Management Plan, the joint
Bechtel-PG&E team was referred to as the Diablo Canyon Project
(DCP) and it was responsible for executing the Internal Technical Pro-
gram (ITP). The purpose of the ITP was to (a) provide an additional
design verification effort for the assurance of the overall adequacy of the
design of the plant; (b) develop data and information in support of the
IDVP; (c) respond to IDVP open items and findings; and (d) implement
design modifications or other corrective actions arising from the verifica-
tion program.do

Under the Phase I program, the seismic verification effort was initially
based upon a sampling process.*' The early findings of the sampling pro-
gram led the applicant to review the entire scope of certain engineering
activities. In order to save time and best assure final NRC approval of
the verification effort, the applisant decided in the summer of 1982 to
expand the seismic program to evaluate the total seismic design of
safety-related structures, systems, and components.42 This broad review

J4 App. Emh. cc,IDVP Final Repo-t. vol. f. at 1.3 5.
35 fj,3: 3.3.e.
36 App. Enh. 89. IDVP Phase !! Management Plan, at 1.
3 tid. at 8.
38 App. Exh.157, sECY.82 414; App. Exh.159. Memorandum from w. Dircks to s. Chilk indH: sting

~

Commission approval.
3' App. Esh. 90. IDVP Final Report, vol. I, at 1.41.
80IJ. at 1.41 to .2.
43 /d. *t t.4-2,
42/J.; App. Eth. 91. ITP Design ver:Gcation Program Phase i Final Report f act. 19, 1983)

(hereinafter ITP Phase i Final Report), at 1.5.21 to .2.
(Contmwe
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. enveloped the findings of the previous IDVP and ITP seismic reviews
and made it unnecessary to review older analyses and calculations that
were to be redone by the ITP.'In view of the enlarged ITP seismic
review,42 the IDVP program was changed from one of sampling original
designs to one of verifying the ITP's seismic work. The IDVP examined
the scope, criteria and methodology of the ITP work for consistency
with the license application and then verified samples of that work."In
addition, the staff reviewed the seismic verification efforts of the ITP
and the IDVP on a continuing basis.

The IDVP. also selected samples of the original engineering design
work for the Phase 11 nonseismic verification.45 The samples were
reviewed and analyzed by the IDVP against verification criteria from the

~

program management plan, if_ the criteria were not satisfied,' the initial
samples were reanalyzed or additional samples were identified for verili-
cation. When the IDVP identified a potentially generic concern, the ITP
was required to perform a review for that concern for all applicant-

! designed, safety related systems.** The IDVP then evaluated these ITP
reviews and documented their findings in Interim Technical Reports
(ITRs) for the staff to review. In addition to the nonseismic reviewggr-

- formed by the ITP at the direction of the IDVP, the ITP independently
conducted a functional design review that covered a portion of each of -

This phase of the work by the Bechtel-PG&E tearr 's nefarred to as the Corrective Action Program
(LAPL Thus, there are several labels which may be apptwd to work carried out by that group (Lt..
DCP. ITP. CAP). Because our presious references to the work done by the Bechtel PG&E team in the
proceeding have been to the ITP. we shall contmue to use ITF as a catchall phrase to denote work done
both by the applicant subsequent to .Nosember 1981 as well as by the Bechtel-PGAE team.
'3 The complete ITP seismic review program as desenbed in the ITP Phase I Final Report. App. Exh.t

I 91. .
"

" App. Esh. 90. IDvP Fmal Report. vol. I. at 3 5-7.
The seismic Jesgn review resulted L1 thousands of mmor modincations to steel frame structures and

supports for pipmg. raceways, mstrumentation, mstrurnent tubmg and equipment. App. Exh. 91. ITP
Phase I Final Report, at I 8.6-2 and Appendis IE. A large number of modifications must be expected
when seismsc response spectra are changed. because many simdar structural components are included in
each individual seismic analysis and each component may be affected by a change in the seismic re-
sponse spectra. For esample, several pipe support modifications could result from a si:igle change in one
pipe analysis and that piping design may be repeated hundreds of times. See #d. at 2.2.1-22 to 36 (Table
2.2.13),2.2.137 to 5 8 (Table 2.2.14). 2.2.217 to .24 (Taoie 2 2.21). See afro Moore Tr. D-412.
45 App. Esh. 90. IDvP Final Report. vol. I. at 1.3.s to -9 The entire IDVP venHcation program (Lt..

seismic and nonseismics is documented m sixty-three intenm techmcal reports ( App Exhs. 93 to 155)
(. and a four-volume Gnal report that contains the IDvP's conclusions (IDvP Final Report) (App. Esh.

90).
46 only a few of the rmdmgs from the nonseismic design renew resulted m modincations to plant sys-

tems and the alterauons were mmor. App. Exh. 92. ITP Phase II Final Report Design venGcation Pro-
gram theremafter ITP Phase !! Fmal Reports, at 3 2 to -3. For example minor modi 6 cat;ons were per-
formed invohmg the followmg:- (1) reroutmg of certam electncal circuits to assure circuit independ-
ence- (2) elecincal thanges to the control room ,en.nlation and pressunzation system to 4How the smgle.

failure criterion to be met for Unit I wahout the availability of Unit 2 power supplies; (3) auxiliary
feed *ater system alterations to prevent inadvertent overpressunzation of ceitain components; (4) -
strengthenmg of doors; and (5) installing flow limiters and dampers. Id. at 3-3 to -11.
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the applicant-designed, safety-related nonseismic systems.47 Unlike the
seismic review, the entire design of applicant-designed, safety-related

-systems was not reviewed.

II. FINDINGS ON CONTESTED ISSUES

As previously noted, the real issue in this reopened proceeding is
whether,in view of the conceded weakness of the Diablo Canyon design
' quality assurance program, the applicant's verification efTorts demon-
strate that the safety-related structures, systems and components of the
plant are properly designed (i.e., conform to the various licensing criteria
for the facility). Although the applicant presented evidence to establish
that it verified the design of both Diablo Canyon Uru, I and 2, we
make no findings with respect to Unit 2. The two units are nearly identi-
cal from a design standpoirit, but the applicant's verification efforts for
Unit 2 differ from those for Unit I. Significantly, the IDVP had no
direct involvement in the Unit 2 verification program. Rather, the appli-
cant has established an internal review organization for Unit 2 to eval-

~

uate deficiencies identified for Unit I and, if appropriate, to correct
these deficiencies as they appear in Unit 2. The Unit 2 verification is still
ongoing and has not been finally reviewed by the staff. Nor has the staff
issued a safety evaluation report supplement on the Unit 2 verification.
In the circumstances, we believe it is most appropriate to sever the ques-
tion of the Unit 2 design verification from the proceeding and decide at
this time only the issues related to Unit 1.

A. In issues 1 and 2, the Governor and joint intervenors challenge
the scope of the applicant's verification program and, in effect, dispute
the ability of the applicant's verification efforts to provide the same
assurance of proper design as a satisfactory quality assurance program.

Specifically, in issues 1(a) and (b), the joint intervenors and the
Governor assert that the scope of the IDVP review was too narrow be-
cause it did not verify samples from each design activity and from each
design group perforroing a particular design activity. Issues 2(a) and (b)
raise the same questions but with regard to the ITP verification efforts.
The joint intervenors and the Governor also contend in issues 1(c) and
2(c) that the IDVP and ITP verification efforts were flawed because
they did not have statistically valid samples from which to draw
conclusions. Because there was a marked difference in the manner in

'7
The mooirsations required by the ITP's runctional des'gn review are desenbed in the ITP Phase 11

Final Report. App. Exh. 92 at 2-5 and Appendia 8
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which the seismic and nonseismic verifications were conducted, we first
treat the seismic verification by. the IDVP and the ITP, then in section
2, we deal with the nonseismic verification.48

1. The ITP essentially redid all of the seismic design for safety-
- related structures, systems and components, while the IDVP oversaw
and verified selected samples of the work.4' Tlie ITP reanalyzed the
design of portions of the containment, the auxiliary building, the fuel
handling building, the turbine building and the intake structure. All'

large bore piping and pipe supports were reanalyzed, and small bore
piping and pipe supports were reviewed either by sampling or on a gener-
ic basis.-The ITP reviewed or rea:talyzed the safety-related mechanical,
electrical, and instrumentation and control equipment to assure that
these components were seismically qualified. In addition, the ITP_ exam-
ined the design of all safety-related electrical raceways and heating,
ventilation, and air conditioning (llVAC) ducts and supports. Finally,
the ITP sampled the safety-related instrument tubing and supports to
ensure their seismic qualification.5o Thus, with respect to the seismic

. design, the work of the ITP became the design of recor151
The ITP's seismic design work was done under a quality assurance

program that met the provisions of 10 C.F.R. Part 50, Appendix B.52 In
addition, this work was independently verified by the IDVP. In each of
the areas of seismic design addressed by the ITP, the IDVP verified the
work by reviewing selected samples. The exact approach taken by the
IDVP varied depending upon the nature ofITP work.52 For all reviews,
however, the IDVP first compared the scope of the ITP work with the
applicable license criteria, and then ascertained that the analytical meth-
ods used by the ITP were valid,- verifying such items as modeling
. techniques, model constraints, assumptions and the levels of model
sophistication. In each seismic design area, the IDVP selected a sample

48See note 67. m#a. for discussion ofissue 1(d). The remaming parts of I and 2. issues 1(c) and 2fd),
pertam to Unit 2. See p 592. styra.
49 Anderson er sL IThis panel consisted of R. Anderson, G Cranston, G. Moore. L ship!cy and W.

white.] Tr. fol. D-224 at 5-6. 9-10; Cooper er al [This panel consisted of W. Cooper. R. Cloud. J.
Krechtmg and R. Reedy | Tr. fol. D 1459 at 1/212 to -20; Arp. Exh.100. lTR 8. at 12.
50Ar.derson er at Tr. fot. D-224 at 6 seed er at (This panel consisted of R. Anderson. H. seed L.

shipley and w. % h:te.) Tr fot D-oS2 at 7 8. App. Enh. 91. ITP Phase I Final Report. at 1.5.1-) to -4.
31 Cooper er al Tr. fot D-1459 at 1/2-13.
$2 The adequacy of the quality assurance Program coserms the ITP's work is discussed subsequently.

See pp. 613-17, m/ra.
53 App. Exh.100. lTR 8. at 12.
The ITP seismic venficauon work was dn Jed into three catesones according to the rrsthods used:

complete reanalysis (e.g.. Fuel Handhng Buildmg); review of eussing analyses followed by reantlysis of
defctent items (e.g., large bore pipmg); and reviews of samples to demonstrate conservatne design
(e g.. sma!! bore repmg). /4.
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of calculation packages for detailed review. The review was designed to |
!

investigate the specific concerns that the IDVP developed during earlier
IDVP reviews, and to ensure the complete evaluation of the process uti-
lized by.the ITP. The calculation packages were verified by design
review or by performing independent analyses, or a combination of

~

these techniques. IDVP samples consisted of in-progress and completed
ITP work. In certain instances, questions arose which caused additional
samples to be evaluated by.the IDVP. For each area of ITP work
reviewed, the IDVP issued an ITR documenting the results of its
review.54 Thus, the final seismic design derived from the ITP's efforts
and the IDVP review of those efforts subjected the design of Diablo
Canyon to a measurably greater level of scrutiny than could have been

~

provided by a quality assurance program complying with Appendix B.55
The Governor asserts, however, that the seismic verification was in-

sufficient because the ITP's redesign efforts did not encompass all ele-
ments of the seismic design. Specifically, he claims that small bore (less
than 2-inch diameter) piping was requalified not by 100 percent review,
but through a program of generic reviews and sampling, and that instru-
ment tubing supports were also requalified by sample calculations. He
charges that the ITP reviewed equipment only if the respense spectrum
governing its seismic design had changed and, even then, the ITP only

34 Cooper er al. Tr. fol D-1459 at 1/2 13 to -20.
The following ITRs document the IDVP review of the ITP seismic verification work:

Applicant ITR
,

Exhibit * Number Subject

142 50 Containment Annulus
14) 51 Containment Annulus
144 54 Containment Building
145 55 Auxiliary Building
146 56 Turbine Building
147 57 Fuel Handting Building
148 58 Intake structure
149 59 Large Bore Piping

!!0 60 P.pe supports
151 61 Small Bore Piping

!!2 03 HvAC Ducts. Electrical
Raceways, instrument
Tubing and Associated
supports

153 65 Rupture Restraints
154 67 Equipment
155 68 soils

55 Moreover, the nature and breadth of the seismic design revww fic., essentially 100 percent) elimi-
nates any reasonable argument that the review ans flawed because statistically salid sampling techniques
were not used.
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evaluated safety-related equipment designed by the applicant, not
omers.56

None of ina Governor's challenges detracts from the adequacy of the
applicant's seismic . verification programs. Small bore piping at Diablo
Canyon was designed by computer-based analysis or by the use of span
criteria.57 The ITP verification was carried out by " generic" reviews,58
and by sampling." The ITP reported the results of some 80 piping
analyses, involving approximately 1,550 piping spans,a carried out
under the generic and sampling programs.*t Noting the ITP's use of
computer-based dynamic analysis and its limited use of the less conserv-
ative span rules. the IDVP concluded that the ITP methods and coverage
were acceptable and the ITP analysis ensured that small bore piping was
properly designed.62 We agree. There is no need to test every repetitive
pipe configuration. The ITP's broad coverage in its generic and sampling
reviews was sufficient to assure adequacy of the piping design.

The seismic design of instrument tubing supports, like that of small
bore piping, need not be verified by 100 percent reanalysis. There are
only a few basic seismic designs ofinstrument tubing supports, although
there are many applications of each design. The ITP selected for review
a sample of eighty-eight supports that represented worst case and en-
veloping situations. Of these supports, the analyses indicated that two
were inadequate as a result of their specific cantilevered configuration.
All tubing supports in the plant were then examined for this configura-

56 Gov. PF at 29-31.
57 span cntena are analytica!!y determmed ru;es which govern the spacing between seismic supports in

a run of piping (Le., the length of the span of pipe between supports) App. Exh.122. ITR 30. at 6 anJ
A-6; "scismic Evaluation for Postutated 7.5M Hosari Earthquake" (Hosgri Report), Amendment No.
50 to operatmg license application Uune 3.1977) Vol. II. at 8-3 to -4 and Figure 8-l. The span rules
were revised by the ITP to include the etTect of msulanon and spectra revisions. and to provide more
us6.r guidance. App. Enh. 91. ITP Phase I Final Report. at 2.2.2-6.
58 The "genenc" program encompassed srnall bore pipmg and piping analyses issues identiGed by the

IDVP and ITP reviews as havir:g a potenual for causms modifications. /d at 2.2.21. speciGcally. the
program mcluded the following pipmg configurations: those previously analyzed by dynamic analysis;
those in which safety related valves are supporte3 by pipes; those subjecs to thermal or seismic move-
ment of anchors; those at boundanes between code requirements; and those pipes subject to thermal
stresses previously quahGed by span rules. /d at 2.2.2-4 to o. The geners review program was carned
out pnmanly by dynamic analyses. /d at 2.2.2 8 to -9.
5* Id at 2.2.2-l.
Under the sampling program a number of piping condgurauons designed using span cnteria were

selected to unde go dynamic analysis as well. The selection of samples was made to address a number of
specific design configurations and issues not included in the genenc review, and to demonstrate the qual-
ification of pipmg that was designed usms span cnteria. /d at 2.2.2 2 to 3. -6 to 8. -10 to 11.
60The computer analysis of a pipmg configuration senerally includes many (typically ten to fifty)

supports. Thus, a smste pipir.g analysis checks the design adequacy of many pipe spang. See d at
2.2.2-17 to -24 (Table 2.2.21).
61/d at 2.2.2 8 to -11. 2.2.2-17 to 24 (Table 2.2.2-1).
62 App. Exh.151. ITR 61. at 54. 60.
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tion and no other deficient cantilevered supports were found.62 The
IDVP review of the ITP effort confirmed that the analyzed tube support
configurations included worst case situations, and concluded that the
tube supports throughout the plant were adequate.66.Once again, we
agree with.the IDVP's conclusion. Because of the repetitive nature of
the instrument tubing support design, there is no need to' test.every
support. The breadth of the ITP review, which included worst case
analysis, was sufficient to ensure proper instrument tube support design.

Finally, with respect to the Governor's last challenge to the sufficiency
of the seismic review, we find that the seismic qualification of safetyy
related equipment was not deficient. The ITP determined new seismic
response spectra for all structures except the containment shell. In -
reviewing the equipment for qualification to the new spectra, the ITP

.

reviewed all safety-related equipment, even that in the containment, so
that no equipment was overlooked. 5 Nor was the seismic review flawed
because the IDVP did not. review the qualification of safety-related
equipment designed by Westinghouse. We deal with the question of the
sufficiency of Westinghouse-designed equipment subsequently.*6 Suffice
it to say at this point that Westinghouse itself performed an adequate
seismic design review of the equipment and systems it supplied.

We conclude, therefore, that the seismic redesign process carried out
by the ITP and reviewed by the IDVP provides adequate confidence that
the seismic design of tha structures, systems and components at Diablo
Canyon Unit 1 is proper and meets licensing criteria.62

2. Unlike the seismic verification under which essentially all of the
Diablo Canyon seismic design was reviewed, the applicant's nonseismic
design review efforts were less ambitious. Although both the IDVP and

63 App. Exh. 91. ITP Phase i Fmal Report, at 2.6-1 to -4.
64 App. Enh.152. ITR 63, at 47. 54; App. Exh. 90. IDVP Final Report, vol. II. at 4 6 8.21 to .4
65 seed er al. Tr. fol. D-652 at 7-8. 61-64; App. Exh. 91. lTP Phase I Final Report, at 2.3-1.

Mechamcal equipment was checked by one of three methods- flexible items (having natural frequen.
cy less than 33 Hertr) were sutnected to dynamic analysis. rigid items were quablied to equivalent static
loads or by dynamic analysis; and some equipment was qualified by testing on a shake table. App. Exh.
91. ITP Phase i Final Report. at 2.3.1-5; App. Enh.154. ITR 67, at 10.17. 29. similar methods were
used to serify the electrical and HvAC equipment items. App. Exh. 9t. ITP Phase i Final Report, at
2.3 2-2, 2.3.3-2 to -3.
66 See 9p. 008-10. mira.
67in issue f(dt. the Gosernor also cha!!enges :he sufficiency of the IDVP seistmc review program

claiming that. nstead c,f independently senfying analyses for Diablo Canyon. it merely checked data
inputs to the apphcant's design models. The record is replete with instances in which the IDVP carried
out its own calculauons, both in the seismic and nonseismic areas of the verification. The evidence also

- demonstrates that design reviews carned out in lieu of independent analyses were far more extensive
than a mere checkmg of input data. Cooper er at Tr. foi. D-1459 at 1/216. 19 to -20. 23 to 29. -34 to
35; Cloud Tr. D-1939-41. D-1944-45. Moreover. =c find that the IDVP's approach of tenfying samples

by a combination of reanaiysis and design review is sufficient to provide adequate verification of design.
The value ofindependent recalculations is not disputed, but there is no indication that this approach is
essential to provide assurance of design efficacy. Cloud Tr. D-1937 38;Roesset Tr. D-2247-48.
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the ITP verified portions of the nonseismic design of the facility, their
combined efTorts did not encompass the entire nonseismic safety-related
design..For example, neither the IDVP nor the ITP verified samples
from each design activity and each design group performing that
activity, as alleged to be necessary by the Governor and the joint interve-
nors in issues 1(a) and (b), and 2(a) and (b). Nor did the IDVP and

. ITP select the portions of the nonseismic design work they reviewed on
a statistically valid basis (i.e., they did not randomly sample the universe
of engineering design decisions)| as urged by the Governor and thejoint
intervenors in issues 1(c) and 2(c). Because the nonseismic review was
not all encompassing and not based on statistically valid sampling
techniques, the Governor and the joint intervenors claim that the appli-
cant's verification program is so seriously flawed that it cannot properly
be used as a basis for reaching conclusions about the unreviewed por- I
tions of the nonseismic design. The applicant and the staff, on the other |

hand,' assert that the_ scope and nature of the applicant's nonseismic j
design review are more than sufficient to support the conclusion that the '

Diablo Canyon design meets applicable licensing criteria.
Specifically, the Governor and the joint intervenors assert that because

the design samples selected by the verification program were chosen
deliberately on tue basis of certain engineering judgments, and not
randomly, the sample selection process was biased. Thus, the argument

- continues, no statistically valid conclusion regarding probabilities of
errors or error rates can be drawn for the unreviewed portions of the-
nonseismic design;-and, in order to verify satisfactorily the nonseismic
design, the applicant must go back and either randomly sample the uni-
verse of nonseismic design decisions or review 100 percent ofit.<

This argument essentially overlooks the standard by which the appli-
cant's program is to be judged. We must' determine whether the nonseis-
mic verification program provides "adequnte confidence" that the non-,

seismic design of safety-related structures, systems and components is
proper so that such structures, systems and components will perform
satisfactorily in service.6s This qualitative standard is not numerically

68Pomting to the Commission's rerelations.10 C.F.R. 50.5NaH D. the Governor and the joint inter-
Senors repeatedly assert in their prciposed findmgs that the apphcant's verification program, in order to
be sufTicient, must demonstrate that the dtsign of Diablo Canyon meets sts license applicahon require-
ments or licensing entena. The applicauon reqJicments and licensing cntena for Diablo Canyon, like
any nuclear power plant, are spelled out in att venous documents compnsing the ooersung license appli.
cauon including, most prominently, the ::cplicanti Final Safety Analysis Report (FsAR). The FSAR ist

a multivolume descript+on of the enurt faglity catasmng literat:y thousands of so-called " licensing
cntena" ranens from safety significant ones .a insignificant and extremely m;nor soecificauons or de-
senptions of details that have no safety imphcanons. See 10 C.F R. 50 34tb). In their proposed findings
of fact, the Governor and the joint intervenors do not disunguish between safety sigmticant and nonsafe.

(Continuedo
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. quantifiable into expressions of probability of errors or error rates, as

.- the Governor and the joint intervenors would have it. Even if a statisti-
cally valid error rate were available to forecast the errors in the unre-
viewed portions of the nonseismic design,'' in all but certain obvious
situations,.such a rate would be of little utility in judging the adequacy
of the verification of the nonseismic design of Diablo Canyon. In part,
this is because no acceptable rate of design errors for nuclear power
plants has ever been determined.M Thus, the ultimate determination-
regarding the adequacy of the plant's design remains a qualitative judg-
ment and we must turn to the verification work that was performed to
ascertain whether its scope and quality are sufficient to provide the
requisite assurance of design adequacy.75

ty significant licensmg cnteria. For example, the Gosernor and jo nt intersenors argue, relying on the
staffs and the applicant's witnesses. that the norseismic design does not meet licensing criteria because ,

it is a virtual certainty that there remam undetected design errors in the unreviewed portions of the
desutn. JI PF at 14-16. Gov. PF at 5-8,9-11. But the witnesses rehed upon by the Governor and joint in-
tervenors all tesuGed that not only was it IAely there remained some design errors, but that it was es-
tremely unidely any of the errors were safety sigmficant. Cloud Tr. D-1543, D 1545; schierling Tr.
D-2662-63 D-2665; Kmsht Tr. D-2706. In cliect, the Gosernor and jomt intertenors champion form
over substance Wir reject their posit on. The central issue with respect to the proper design of Diablo

- Canyon, or any other facil;ty. is the conformance of the design to the sigmGcant and substanuve safety
requirements and licensas crueria. To conclude otherwise would ignore reality and subsutute .

"perfecuon" for the regulatory standards of"a.1 equate confidence" and * reasonable assurance." See p.
578, supra.
69Dr. stanley Kaplan, an engineer and arphed mathemancian, appeared as an expeit witness for the

apphcant. Dr. Kaplan used the resalts of the nonseistmc design venficauon work of the IDvP and ap-
plied Bayesian techmques to predict an error rate for the ongmal design tf the plant (Ac., errors per
design elementi Also, usms the judgment of the engmeets assoetated with the senfication efrort that
the errors idenuf.ed by the senfication were minor and of btIIe safety sigmGcance Dr. Kaplan apphed
his methodology to determme the likehhood of safety sigmficant design errors remaining in the un-
samp!cd portions of the nonseismic desigrL Kaplan and Anderson Tr. foi. D-Il61 at 56-63. Dr. Kaplan,
howeser, ca,stioned LJ. at 45) that his " numerical results are to be interpreted with a large grain of
salt . . . ." See d. at 17-22.

The Governor's and the joint intersenors' espert witnesses. Drs. Apostolakis and samaniego - both
stattsucians - reject out of hand Dr. Kaplan's projected error rate because it was calculated using non-
randomly selected samples. samanieto Tr. D-2394-95, ApostotAis Tr. D-2343. Because & 3 Gnd httle
utilny m the determmation of error rates for their accuraM for the quaittause judgment we must malte
on the adequacy of the venfica' ion program for the nonsetsmic desig ;. we need not decide the va:idity
of Dr. Kaplan's cateutanons.
MKaplan and Anderson Tr. fot D-1161 at 67 70; Apostolakis Tr D 2254. D-2369; Kmsht er af. tThis

panet consisted of J. Kn:ght. H. schierling and J. Wermiet.1 Tr. fol. D-2649 (Contenuon 2) at 7-8.
Accordirs to the Governor and jomt mterienors the evidence indicates that. 'm spite of the venGea-

tion program, there remam errors in the unreviewed porpors of the nonseismic des gn that reeresent
fadures to meet hcensing critena. This fact, they claim. renders the senGcation prcgram inadequate.
Gov. PF at 9-11, 38 39, JI PF at 14. Thus, the Governor and the jomt intervenors apparently would
accept only a zero error rate. Src note 64, supre.
71Whde it is unnecessary to consider the statisucal questson m more depth, we note our skepucism

that a stausucally Sahd design genficahon program, as thorougn as the apphcant's venfication elTorts,
could hase been developed and implemented No such prcgram has ever been developed for a nuclear

. power piam. Apostolanis Tr. fol. D-2313 at 12, samaniego Tr. D-2408-10. D 2451. Although theoreucal-
ly possic!c. implementauon presents formidable obstacles such as idenufymg and straufying the many
thousands of design decisions that went into the facdity so they may be randomly sampled. Kaplan and
Anderson Tr. fol. D Il61 at 5 6; Apostolakis Tr. D-2335 44. It must be imrne in mind that the subpect

(Connnuedj
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The IDVP and the ITP each t'ook a different approach to verify the
.nonseismic design work. The IDVP chose for review three specific
' safety-related systems that included work from all the applicant's internal
design groups and the service-related contractor who performed the
most significant nonseismic design work.72 It also selected two areas of
safety-related analysis applicable to many other systems.7) The majority
of the IDVP's nonseismic verification involved the performance ofinde-
pendent calculations or analyses using models generally different than -

under invesugation is the design adequacy of a complea facility consisung of a mulutude of engineered
systems, each with its own function and each with some potential for interacting in various ways with
the other piant systems. Each * design element" or design dedsson for a particular system involves input
from previous determinations for that system and for interacting systems. We are not persuaded that
random sampling of such elements is necessarily the most effective means for addressing design
adequacy. Rather, a coherent sampling scheme devised in view of a system's charactensues, its
function, and its mteraction with other systems appears to us to be a more acceptable method for ascer-
taining the adequacy of the design of a nuclear power plant. Cooper er at Tr. fot D-1459 at 1/2-14 -24
to -25; Anderson er at Tr. foi D-224 at 25 27.
72 Cooper erat Tr. fol. D 1459 at 1/2-24.
73 specifically, the IDVP selected tne availiary feedwater (AN) system. the control room ventilation

and pressunzanon (CRVP) system, and the safety-related portion of the 4160 volt (V) electric distnbu-
tion system for review. As stated by the IDVP:

The AFW system was selected because its design represents an interrelationship of several
des.gn criteria and interfaces. specifically. It involves interface with Nsss [ Nuclear steam
supply systeml vendor enteria, with containment design critena, interface of PGandE internal
des gn organizations. and the methodology of determining a water system's mechanical,
clectncal, and control compenent design enteria. In addition, AFW systems often appear in the
dommant accident sequences in various probabihstic nsk assessment programs.

The CRVP system was selected because it too represents an interrelauonship of several design
entena and interfacess speciScally, it involves imerface with a service-related contractor, inter-
face of PGandE imernal design orgamzations, and mterface with the control room habitabihty
critena. It also represents a contrast of design methods since it is an air system rather than a
watersystem .

rhe safety-related portion of tt'e 4160 V electrral distnbutton ssstem was selected because it
is the basic power supply for safety-related electrical equipment. It also represents an interrela-
tionship of sescral design cntena and involves the interfaces among several PGandE mternal
design organizations.

The three sample systems were designad by different engineenns groups within PGandE, thus
providing for evaluation of a broad spectrum of the PGandE engmeenne organization.

In addioon, the IDVP selected two areas of safety-related ans!yses for review: the integrated
dose analysen and the temperature, pressure and humidity analyses as they a Tect envircemental
qualicauon of equipment. These analyses were selected smce this worls was dorie almost eactu-
siselv by three service-related contractors and utilized by PGandE. The service-related contrac-
tors were different and their work involved a Dow of design mtormation through PGandE engs-
neen93 groups.
. For the three selected sample systems. a complete vertical ven5 cation of the system design

was performed. The apphcable licensms entena were idenutied, and a sy. tem design chain was
developed. The system's design was then reviewed to determme if the licensiris cnteria were
sat's6ed. The review mcluded the aspects of mechamcal. elecincal and insttumentanon and con-
trc[ design.

In addition. the IDVP performed the following sen6 canons of the sample systems. The IDVP
venSed the Ore protection provided for the sample systems, includmg the separation, Gre
barr.ers, suppression and detection systems provided in areas corttaimng sample system
components. The IDVP venged that the AFW and CRVP systems were adequateiy protected

- from the effects of 2 high energy hne break UIELB). high energy ame crack (HELCL and
moderate energy line b eak (MELBL

' Cooper er at Tr. fot D-la59 at 1/2-21 to 23.
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those employed in the original design.74 When.the IDVP identified a
concern (e.g., a design error) that it believed was generic (i.e., having
the potential for being repeated in other systems), this concern was then
addressed by the ITP for all applicant-designed systems."-In turn, the
ITP's verification work was sampled by the IDVP and the results report-
ed in an ITR?

The IDVP verification samples for nonseismic design encompassed
the work of the primary applicant engineering design groups (civil,
mechanical, electrical,-instrumentation and control, and heating and
ventilation). It also covered the work of the three major service contrac-
tors in the nonseismic area: Quadrex (formerly Nuclear Services
Corporation) - jet impingement and pipe whip analysis; EDS Nuclear
Inc. - heating and ventilation system design and other activities; and
Radiation Research Associates - radiation dose calculations."

In addition to reviews resulting from the identification of concerns by
the IDVP in the nonseismic design area, the ITP independently per-

,

74 Il at 1/2 35.
UTI'e ITP addressed the following concerns identified by the IDVP:.

all areas of analyses of pressure. temperature and humidity due to llELB. selection of system
design pressure and temperature; selection of differential pressure across power operated salves;
redundancy of power supplies for shared systems; separation and single failure criteria for mutu-
ally redundant circuits; and jet impingement etTects of IIELB inside containment.

/d at 1/2-24.
76 App. Exhs.137 to 141.
" App. Exh. 90. IDVP Final Report, Vols. I and II, at 4.2.2-6 to 8. 4.7.1 1 to 4.7.7 5.
The IDVP did not review the work of s11 service contractors. For example. it did not review the work

of westmghouse. Western Canada flydrauhc Laboratones (Western Canada), stafeo Associates
tstalco), and the IDVP contractors, Cloud Associates and Teledyne. App. Exh. 90. IDVP Final Report,
Vol. I, at 4.1.4-3; Reedy Tr. D-1486. We have reviewed each of these excluded contractors and conclude
that because of the circumstances in each cue, the exclusions were reasonable and do not render the
senfication etTorts inadequate as claimed bf the bosernor and jomt intersenors. As we discuss afra, pp.
608-10. Wesunghouse had its own properly functionmg quahty assurance program that assured the ade-
quacy of both the sersices it performed and 'he equipment it designed for the applicant. Although West-
crn Canada did not :tase a proper quality assurance program ( Apo. Exh.157. sECY-82-414. Enct 5 at
5). Western Canada's work in sortex analysis - the same work it performed for the applicant - had
been audited in a seceric review and found suficient by the SRC statT. App. Exh.101. ITR 9, at A52;
Cooper Tr. D 1479-79. D-148182, D-1750-51. stafco assisted in the preparation of a list of safety-
related structures. systems and ccmponents and in updating the FSAR. Because stafco did not perform
design work, it was property excluded from the design ventication program. Reedy Tr. D 1486, D-1488.
Finally, with respect to the IDVP parucipants. Teledyne had a satiwactory quahty assurance program
that attests to the sufficiency of its design work. App. Exh.157, sECY-82-4l4. Enct 5 at 4. In any
event, the ITP reneaed the seistnic work previously performed for the apphcant by Teledyne. App.
Exh. 91, ITP Phase I Final Report, at 2.2.3-5. Cloud Associates, on the other hand, did not have a quali-
ty assurance program. App. Exh.157, sECY-82 414. Encl. 5 at i Of the three projects Cloud Associates
performed for Diabio Canyon (a review of pipe wNp restramts, a systems interaction program, and a re-
search program on seismic capability of nonscismic design componentd, only pipe whip restraint com-
pnsed design work that would norma!!y have been sahect to review by the IDVP, but was excluded be-
cause Cloud Associates was a member of the IDvP. App. Exh. 90, IDVP Final Report. Vol I at
4.1.4-3. App. Exh.156. sECY 82 89. Encl. I at 11, p. 4. That Cloud Assnciates was not reviewed is not
now important. As part of the complete seismic review the ITP re-evaluated a|| rupture restraints mside
and outside containment to assure they were property designed and installed. staff Eth. 37. ssER 19. at
C.4-2 to 3. Thus, the exclusion of these five service-related contractors does not render the applicant's
ventication e! Torts insufficient.
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formed a functional design review of the applicant-designed, safety-
related mechanical, electrical and ventilation systems. The iastrumenta-

,

tion and controls for mechanical systems, and all of the safety related
mechanical, electrical and ventilation systems were reviewed to assure
adequate protection against a series of postulated hazards.78 This nonseis-
mic evaluation was performed in accordance with an NRC-approved
quality assurance program meeting the criteria of Appendix B."

While the scope of the nonseismic review of the Diablo Canyon safety-
related systems was not as complete as the seismic review, an appreciable
portion of the nonseismic design was verified."There were errors identi-
fled that required reanalysis and, in some instances, physical modifica-

7s Anderson cral Tr. foL D-224 at 1719; Kaplan and Anderson Tr. fot D il61 at 64-66.
7' Anderson er al Tr. fot D-224 at 7; stair Exh. 36, ssER 18, at C.2 3 to -4, Dick er at (This panel

consisted of C. Dick. M. Jacobson s. skidmore and T. de If narte.1 Tr. fol. D-847 at 9.
The Governor seeks to hase us discount (as an applicant trial ploy not worthy of belief) that portion

of the ITP review work that was not performed for, and resiewed by, the IDVP. Gov. PF at 3134. The
Governor argues that prior to the heanng none of this ITP work was represented by the applicant as an
additional venfication efrort and, in any esent, the ITP resiew was neither documented to the same
extent as the IDVP reviews, nor done to the same depth as the IDVP work. But the existence of the
separate ITP review is evident from the applicant's semi-monthly reports as early as February 1982, and
contrary to the Governor's assertions, the appheant's June 1983 Phase !! Final Report clearly identifies
this ITP review effort. App Exh. 92, ITP Phase II Final Report, at iw Moreover, the fact that the verifi-
cation work is not documented in the same fashion as the work carried out in coryunction with the
IDVP is a reflecuon of the fact that the latter program had reporting requirements imposed Jpon it by
the Commission and the NRC staff. The ITP review work is recorded in the applicant's files and open
items (ie errors) found durms the course of this review are discussed in the Phase !! final report. An-
derson Tt. D-1426. App. Exh. 92. ITP Phase !! Final Report, at 3-22 to -31. Thus, absent a valid show-
ing that the work is flawed, or an objection to its admission as evidence, neither of which was made, the
ITP's functional design review stands as significant eudence of the adequacy of the Diablo Canyon non-
seismic design.

80 The applicant's witness Anderson estimated that the total nonseismic design reuew (IDVP plus
ITP) encompassed about seventy-five percent of the engineerms work at Diablo Canyon. Tr.
D 1419-20. D 1425. He readdy admitted, however, that his figure could be characterized ss rather
" soft." Tr. D-1441, D-1426-27. D-1429 33. The Gosernor and the jomt mtervenors take issue with Mr.
Anderson's estimate. Gov. PF at 31-35; JI PF at 2-3. They oesect because the figure is an estimate, not
a precise number, and because the ITP funcuonal design resiew component of Mr. Anderson's estimate
was neither mandated nor resiewed by the IDVP. They assert that if the latter component of the esti-
mate is discarded, the IDVP only reuewed twenty-three percent of the design elements of the nonseis-
mic work. This argument oserlocks the resiew by the ITP performed at the direcuon of the IDVP (see
p. $90, supra), and as prenously indicated, there is no ressorted basis for discardmg the ITP funcuonal
des.gn review. See noie 79, sapra. and a< companyms text. Further. Mr. Anderson's sesemy-five percent
estimate dealt with total enemccrme et cosered by botit the IDVP and ITP reviews, riot deugn
ekerenst Anderson Tr. D 1419 20, D-1427. D-1436. D-1438-39 The two are vastly different. There are
numerous design elemems of varymg sig.N6cance in the eng.ncenng work involved in a project of this
magmtude.

Moreover, it is not the cuact quanulicauon of work reuewed that is critical. The important considera-
ucn is that the scope and implementation of the nonsessmic sen6 canon program was sulTicient to test
thoroughly the design process in order to discover any defects in that pericess. Here, the appbcant's vert-
fication program encompassed :hree Systems in their enurety (covenng the spectrum of applicant's in.
house design groups and the meerrelatio tships of all sigmficant design cntena and interfaces) and parts
of all the remaimr g nonseisnac systems. This slice of the nonscismic desig:t process was sutTicient to
uncover any signifia; ant inadequacies in the destgn process.
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tions were necessary in order to comply strictly with licensing criteria,8t
but all the errors were judged to be of minor safety significance.82

The IDVP's sampling method involved a complete (vertical) review
of three dissimilar systems, followed by an analysis by the ITP (across
all systems horizontally) to search for generic problems suggested by
errors found in the vertical review. By using this approach, the IDVP
was able to obtain a broad and comprehensive understanding of the non-
seismic design of Diablo Canyon Unit 1.82 As a result of this review, the

' IDVP concluded that while there may exist errors in the unsampled por-
tion of the design, the likelihood of the existence of a safety significant
error was small.8*

To a certain degree, this judgment was tested by the ITP's own review
and found valid The ITP review sampled an additional portion of the

- safety-related, nonseismic design of the plant and, once again, it found
only a small number of errors, none of which was safety significant. This
led the ITP to conclude, with a high degree of assurance, that the non-
seismic design of the plant was adequate ss

We are not without some puzzlement as to why, having reviewed so
much of the plant, the applicant did not carry through to a total review
of the nonseismic design. In light of the history of the Diablo Canyon
facility and the considerable time and resources already expended by the
applicant on the verification programs, such an additional undertaking
might well have proven a provident step in order to dispel the inevitable
speculation as to the adequacy of the unreviewed portions of the non-
seismic design. Nevertheless, on the basis of all the evidence, we find
that the verification efforts of the IDVP and ITP were sufficient to pro-
vide adequate confidence that the nonseismic design criteria have been

81 See notes 46 and 47, supra
82 The Governor and joint intersenors object to this charactenzation of the nonseismic design errors

that were discovered because no formal analysis was performed to assess their seriousness or their poten-
12al for reducing the plant's margin of safety. Gov. PF at 16-17, JI PF at 15. They contend that the latter
determination requires the performance of a probabilistic risk assessment. See Apostolakis Tr. fol.
D-2313 at 10-11. But neither the Governor nor the joint intervenors presented any direct evidence to
dispute the expert opimons of the sta T and applicant witnesses that none of the errors found by the ven-
fication program was safety sigmficant. Andcraun er 44 Tr. foi. D 224 at 1214; Anderson Tr. D-345-46
D 1420; Kmsht Tr. D-2696-97, D 2819; Cooper er al Tr. foi. D 1459 at !/2 32. We Gnd that the exper-
tise of the applicant's and the stafr's witnesses in the cesign, construction and operation of nuclear
power plants qualifies them to evaluate the safety sigmficance of such nonseismic errors, at least to the
point of determimns whether the errors warrant a quantitauve evaluation. While we agree that as a
general proposition only a formal analysis can provide a quantitative assessment of an error's-

sigmficance, our review of the nonseismic errors identined by the IDVP and ITP leads us to concur a
the judgment of the applicant's and the staff's esperts that the errors are of minor safety sigmficance.
82 Cooper er at Tr. fol. D-1459 at 1/2 25.

84 Il at 1/2-32.
85 Anderson et at Tr. fot. D-224 at 19 21 App. Exh. 92, ITP Phase II Fmal Report, at 5-1.
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- met for Unit 1. Through sampling which covered all the engineering dis-
ciplines and types of analyses, and which encompassed a major portion
of the plant's design, the IDVP and ITP concluded that the original
design process was efficacious. The NRC staff concurred with this
conclusion. The errors found were few, of minor significance, and did
not indicate a pervasive weakness in any design area. We concur in the
judgments of the ITP,'IDVP and staff that the level of assurance provid-
ed by.the applicant's verification efforts is comparable to that which -
would be afforded by a properly functioning quality assurance program.86

B. Issue 3(f)(iii) concerns a possible phenomenon known as
" uplifting." In theory, uplifting may occur when a seismic event pro-
duces a high horizontal acceleration. In some circumstances this acceler-
ation tends to produce a shift in the center of mass of a rigid structure,
perhaps to the extent of causing a building tilt. In a rigid building such
as the Diablo Canyon containment, if uplifting occurs, one side of the
base mat would lift away from the underlying rock or soil thereby caus-

,

ing increased vertical acceleration in the structure. No specific analysis
was done by the ITP or IDVP concerning the effect on equipment ofin-
creased vertical acceleration caused by uplift. Only the effect of uplift on
the containment mat was studied by the ITP.87 Joint intervenors and the
Governor assert that the applicant should have analyzed the effects of
uplift on equipment qualification in the Diablo Canyon containment.88
. The uplift phenomenon is a relatively recent concept that evolved

from discussions among seismologists, rather than from observation of
seismic events.8' It has never been identified as a source of actual

'

damage to a structure and there is no NRC regulation or staff guidance
requiring that the seismic analyses for a nuclear power plant include this
phenomenon."

The Governor's expert witness. Dr. Jose M. Roesset, opined that
some uplifting of the Diablo Canyon containment would occur at the

86 We note that in theory, a desgn quality assurance program will provide 100 percent review of the
des:gn work The recoid is clear, however. that such a program can never assure that there will be no
desi6n errors. Anderson and Kaplan Tr. D Il76-81; Hubbard Tr. D-2130-31. D-2134-35; Apostolakis
Tr D-2376 77. Indeed. Appendia 8 only proudes that the purpose of a quality assurance program is "to
provide adegaate conddence that a (safety-related) structure. system or componcat wiil perform satisfac-
teruy in servge." See 10 C.F.R. Part 50. Appendiz B, Introduct:on. Here. the applicant's verification
program has provided that level of confidence.
37%hite Tr. D-828.
The applicant's anaitsis of the possible uplift of the containment mat found that the manmum stress

on the remforcing steel was within allowabic limits stated in the FsAR and Possn Report. seed er at.
Tr. fol. D-652 at 7172-
88 Gov. PF at 43-45; JI PF at 20-21.
8' seed Tr. D-687 88; Roesset Tr. fol. D.2206 at 6.
90 White Tr. D-669-71. D-680-82; seed Tr. D-644; Cloud Tr. D 1890; Potk Tr. D-2506.
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peak' ground acceleration established for the site." According to Dr.
'Roesset, such' uplift would amount to only 'a fraction of an inch _and
would cause only a small (approximately ten percent) increase in vertical
acceleration. Such uplift also would result in a negligible increase in seis-

,
.mic displacement and velocity." He noted further that most of the ef-'

-fects of uplift are beneficial."
~ The applicant's expert witnesses were unwilling to concur in Dr.

Roesset's opinion that uplifting of the Diablo Canyon containment
would occur at design basis ground accelerations." Rather, th:se experts
were. only willing to concede that uplift was possible at such
accelerations." But, like Dr. Roesset, the applicant's experts (as well as
those of the stafD agreed that should uplift occur at Diablo Canyon it
would amount to only a fraction of an inch and would cause only very

,

i' small increases in the vertical acceleration of the reactor building."
Thus, there is agreement among all the expert witnesses that the effects

" of uplift on the vertical accelerations of the Diablo Canyon reactor build-
ing would be extremely small.

The equipment inside the containment is seismically' qualified for a
total acceleration obtained by taking the square root of the sum of the
squares of each of three accelerations (two horizontal and one -
verticaD." A small increase in the vertical acceleration on the order of
that resulting from any uplift of the Diablo Canyon containment (i.e.,
ten to fifteen percent) would cause an insignificant increase in the total

H Roesnt Tr. fol. D-2206 at 7-8.
In part. Dr. Roesset based his opimon on the work of R.P. Kennedy that indicated an increase in the

response spectra of a high temperature gas-cooled reactor mTGR) in the high frequency rance, and on
the work of J P. Wolf that indrated the possibility of uphft of a " typical reactor" building at a peak
ground acceleration of 0.167 if the comamment were on a rock base. Reesset Tr. fol. D 2206 at 7. See
Kennedy, short. Wesley and Lee. Efect of Non-Lmear SodStructure lure.scien Due to Base Siak UplVt on
the Seusme Response sf a Hark-Temperantre Gas-Cookd Reactor (HTGR). 38 Nuclear Engineernns and
Design. No. 3 (1976); Wolf and skrikeru.' seismic Escitation with Large overturnmg Moments: Pro-
jectmg Base Mat or Lifting-off'. paper presented at the Conference on structural Analysis. Design and
Construction in Nuclear Power Plants. Porto Alegre. Brazil ( Apr.1978).
" Roesset Tr. D-2273 74. D 22%77,
" Roesset Tr. fol. D 2206 at 8; Tr. D-227L
M seed Tr. D487; White Tr. D468-69; Holley Tr. D 1874-76; Biggs Tr. D-1881.
" See e 2.. Whne Tr. D471. D475; seed Tr. D-687; Holley Tr. D-1874-75.
In general. the apphcant's expert witnesses did not endcrse Dr. Roesset's opinion that uplin would

occur because, if the mathematical model was espanded to melude all of the relegant factors. uphh
would most likely not be shown to occur. In other words, the less detailed model relied upon by Dr.
Roesset necessarily predicts the phenomenon. White Tr. D468. 0471; flolley Tr. D-1874 76. See also
Folk Tr. D 2503. In reality, uphft has never been found to occur in a structure. White Tr. D-669-70,i

seed Tr. D 484 To model the uplift phenomenon properly would be an exceedmgly complex and time-
consuming task. seed Tr. D 687-39. D-694. White Tr. D-682. D491. Moreover, the Diablo Canyon
reactor building base mat is constructed will* a deep concrete key poured into a rock foundation that
wou.d have to be torn before uphn could occur. White Tr. D491; seed and White Tr. D-695-96.
% White Tr. D472. D 682; Holley Tr. D id76; Biggs Tr. D-1882-83. Miller Tr. D-2507 08; Kuo Tr.

D-250a-05.
97Biggs Tr. D 1882 83; Kuo Tr. D-2514. Cloud Tr. D-1886 47.
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g - acceleration obtained from the combination of the horizontal and vertical
! accelerations." This result is reduced even more because.the uplift accel-

~ eration is not in phase with the seismic vertical acceleration and cannot
' be considered additive to the peak vertical acceleration." Moreover, the
; equipment inside the containment is already seismically qualified within
margins more than sufficient to accommodate any increase in vertical ac-

- celeration as a result of uplift.t* We find, therefore, that, even if uplift
- should occur, its detrimental effects *.vould be insignificant. The applicant
need not include as part ofits seismic verification any seismic modeling*

and analysis of.the effects of uplift on equipment inside the reactor
building.
- C. . Issues 3(0(iv) and (v) concern the modeling of soil springs for

the Diablo Canyon auxiliary building. The term ." soil springs" is applied
.

. - to the methodology used in seismic analysis to represent motion resis-
tance and damping characteristics of the foundation media around a
structure. In other words, the soil media is assumed to act like a spring'

'

in a seismic event. Here, the Governor and joint intervenors complain .
.that the soit properties used to establish soil spring constants were not
- properly specified and that the use of soil springs did not adequately ac-
count for all soil structure interactions;

, . At Diablo Canyon, the auxiliary building has foundations at elevations
'

85 feet and 100 feet above sea level. In modeling the building' for the
i seismic reanalysis, the ITP assumed the base to be rigid at the lower
[ (85 foot) elevation and soil springs were used to represent the interven-
'

ing rock between that level and the 100-foot level. The Hosgri Report
. . and the FSAR allow a rigid or fixed-base analysis for stifT rock, indicated
e by a shear wave _ velocity at or above 3500 feet per second (fps).iot Soil
i. springs are used to model less stiff soil.
i The ITP, relying on data supplied by Harding Lawson Associates,'82
|- determined the shear wave velocity at 100 feet to be about 2700 fps, sup-

porting the use of soil springs at this elevation.883 The ITP had examined'

|

98 Bisss Tr. D-!882-83; Kuo Tr. D-2514.
- S' Biggs Tr. D-1885; Roesset Tr. D 2282. -
!# Cloud Tr. D-1886 87;Kmsht Tr. D 251214.

'

Dr. Roesset called for an analysis of the effects of uplift on the equipment inside conuinment for the
" sake of completeness? Tr. D-2273 74. But he conceded that he did not know what equipment was in

l
- containment and how it was quahfied for sertical acceleration. Tr.. D-2214-15;,

108See FsAR section 3.7A at 6.
sod stiftness may be determmed from messured values of shear wave velocity of the soit;

4 102 The engineering fir .i of Harding Lawson Associates did the major soils analyses (i.e., geotechnwal
i studies) for the Diablo Canyon ste. A reuew conducted as part of the seismic venficauon program -

found that Harding Lawson Assocutes had not implemented a quality assurance program for the sort
j : work for Diablo Canyon. App. Enh.155. ITR 68. at 2.

103 eed er at Tr. fot. D-652 at 20-21; white Tr. D 700 OLS
~

4
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the Harding Lawson data and found it to be reasonable and comparable
to data obtained by other companies doing work involving the soit under

: the auxiliary building.iO4 As part of its review, the ITP performed-

parametric studies in which the soil geometry and the soil springs under
the 100-foot foundation were varied for a number of stiffness values.
The shear wave velocities ranged from 6,000 fps (very rigid) to 2,000
fps (less rigid), with the value 2,775 fps serving as the base case.'os The
results of these analyses showed that there was little variation in the
shear stresses for the auxiliary building walls and that generally the base
case yielded the highest values.iO6 In other words, the auxiliary building
was found to be qualified for shear forces associated with all credible soil
stiffness properties.
- Because Harding Lawson Associates had not implemented a quality

assurance program for their work at Diablo Canyon, the IDVP developed
an extensive program to verify the soils work.'" That program again
verified the reasonableness and reliability of the soils data.'08 The IDVP
also reviewe'd the ITP's auxiliary building analysis and found it
acceptable.'" We find that the ITP properly addressed the soil properties
in its modeling of the auxiliary building and that t!'e model used was
appropriate.

The Governor and the joint intervenors assert, however, that the ITP
erred by using soil springs in modeling the auxiliary building at the
100-foot elevation. They claim a fixed-base analysis at that elevation
should have been used and that such an analysis would show increased
shear wall forces that have not been analyzed."0 The Governor's and
joint intervenors' position is not supported by the evidence.'" The foun-

104 White Tr. D-774. seed ar.d White Tr. D-811 13.
305 App. Exh.145. ITR 55, at 20. 21 (Table 3). 23 tTable Sh seed and white Tr. D-700-06.
106 white Tr. D-706; App Exh.145. ITR 55, at 23 (Table 5).
10 App. Exh.155. ITR 68, at 2. 4-5; Cloud Tr. D 1942 43. D 1997 99. D-2013-14.
308 Cloud Tr. D-2002-03. D-3124. Cloud er at (This panel consisted or R. Cloud J Biggs. M. Holley
and R. wray-] Tr. foi D 1843 at 3-8.
I" App. Enh. 90. ID% P Fmal Report. vol. I, at 4 4 2-9 to 10. C!oud Tr D-1848-49.

The IDNP performed parametnc calculations similar to the ITP*s to determine the spring constants
and their results were en reamnable agreement with those of the iTP. App. Exh.145. ITR 55, at 25;
Cloud Tr. D 1905 The staff also concurred in the ITP's conclusions. Kuo er al (This panel cons:sted of
J. Knight. P. Kuo. H. Polk. C. Miller. A. Philippacopoulos. C. Costantmo and P. wang.] Tr. fol.
D-2463 at 16-18.
'OGov. PF at 40-41; JI PF at 2122
111 Although the Governor and the joint intervenors do not ident:fy the source for their claim, they ap.
parently reach their conclusion that the ITP should have tised a fixed-base analysis for the 100-foot ele.
vation by takmg out of content from App Exh 145. ITR 55, at 24 (Tabie 7). "lDVP soit Parameters."
the IDVP's best estimate of 3500 feet per second shear wave velocity for the auxiliary buildics founda-
tion material They ignore. however, the IDVP's explanation of those soil parameters and the IDVP's
conclusion that the values of the soil sprmys used by the ITP were acceptable. App. Eth.145. ITR 55
at 25.
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- dation material at elevation 100 feet has a shear wave velocity of 2500 to
2700 fps (not 3500 fps as the. Governor and the joint intervenors
assert); accordingly, the ITP's use of soil springs in its modeling for that
elevation is justifiable."2 Moreover, the parametric studies performed as
part of the seismic reanalysis demonstrate that there would be a negligi-
ble change in shear wall forces even if the foundation at the 100-foot ele-
vation were to be considered fixed. All such forces are well within the
margins for which the shear walls are qualified.H3

D. Issue 3(o) questions the modeling of the fuel handling building.
Specifically, it challenges the use of the translational and torsional re-
sponse of the auxiliary building as input to the fuel handling building
and the number of dynamic degrees of freedom used in the model.

The fuel handling building is, in essence, a small superstructure to the
auxiliary building and will experience the motion of the auxiliary build-
ing during a seismic event."* The ITP therefore modeled the auxiliary
building, including the fuel handling building, and then used the ap- ..

propriate response of Inat building as input to a separate model of the
fuel handling building in order to determine local responses."5 The
IDVP concluded that the modeling was consistent with good engineering

U2 Se p. 595. suswa.
The Governor's espert agreed that if the wd properties prmted in App. Exh.145. ITR 55, at 23+

(Table 5) were correct then the ITP's analysh was proper. Roesset Tr. D-221719. D-2249-50.
subsequently, one of the apphcant's espert witnewes rechecked those numbers and found them correct.
Cloud Tr. D-3111.
H3 App. Exh.145. ITR 55, at 21 (Table 31. 23 (Table 5); Cloud er at Tr. fol. D 1843 at 3-9 Biggs Tr.
D-1907 08. % hate Tr. D-713-19

Alternatisely. the Governor and the jo:nt intersenors argue that the ITP should have considered a
softer sod sprms in modehng the auuliary budding because the matenal underlying the foundauon has
a shear mate selocity of only 15n0 fps They claim that, in the event of an earthquake, the auuliary
buddmg would be siibJect to rotational effects Uc. a rockmg motion) because the structure is embedded
at different elesations in sods of midely var >ing stiffness. Gov. PF at 4143; JI PF at 2122. This
argument. Me the other. is unsupported by the eudence and footed on an inappropnate reference. The
Governor and jomt meerseners rely upon App. Esh 155. ITR 68. Figure 15 at 81 to conclude that the

' matenal undertymg the auuhary buddmg is soft. But this figure apphes to the soit underneath the diesel -
fuel od tar:ks, not the auul.ary buMmg. App. Enh.155. ITR 68. at 28-30; Cloud Tr. D-3110-il; white
Tr. D-3136. Fu-ther. ine se smic refracuon tests used to produce the data in Figure 15 are not as reliable
as cross-hole and up-hole testmg techmaues used to generate the data rehed upon by the ITP. Cloud Tr.
D-19%-2002. D 3112. D-3122. D 3125. White Tr D-Ji36; Roesset Tr. D-2269. Accordingly, the ITP
need ect hase considered st.ch a soft soil spnrg m its modelmg.
H8 seed er al Tr. foi D-652 at 8182. Cloud cr at Tr. for. D 1843 at 318.
H8 seed er sL Tr. foi D-oS2 at 81-82. Cloud er al Tr. foL D 1843 at 3-18.

The seismic analysis of the aatihary buddmg. including the fuel handling budding superstructure. was
, performed by usms a lumped mass-spring modet seed er aL Tr. fol. D-652 at 81. The tr.odel used a five

percent e:centncity of mass to account for the e Tects of accidental torsion and the appropnate transla-
tional ume-history mas apphed at its base. /J.

The fuet handling buildmg was decoupled from the auuliary buildms and analyzed separately using
three-dimensional fimte element models. The seismic input motions at the base of these models consist-
ed of accelerauon time-histories (translauonal and torsional) from the auuhary buildmg dynzmic analy-
sis descioped at the center of mass at elesauon 140 feet. The geometnc eccentricity of the fuel handling
buddmg relauwe to the 140-foot elevation center of man was accounted for by applymg the tram!auonal
time hmory together with the eccentnc distance t mes the torssonal hme-history. /J.
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practice and acceptable."* The staff concurred in the IDVP's
r conclusion.ll7

in order to analyze the fuel handling building, the ITP first developedr

a large static model, which was then divided into two smaller dynamic
models. The total number of degrees of freedom was reduced to make

. the analysis more manageable.Il8 This reduction was accomplished by
using standard industry procedures.'" A sufficient number of dynamic

i

L degrees of freedom were included to determine adequately peak
accelerations.m We find, therefore, that the modeling of the fuel han-

|

i dling building was appropriate.125
E. Issue 3(q) concerns the soils analyses for the buried diesel fuel oil

tanks at the facility site. The soils analyses for the diesel fuel tanks, like j

those for the auxiliary building dealt with in issue 3(0(iv), were done i

by Harding Lawson Associates.'22 They performed the original seismic
qualification arnlyses for the diesel tanks. In 1983 as part of the ITP seis-
mic verification, Harding Lawson reanalyzed them.823 The IDVP then

~

reviewed the Harding Lawson requalification analyses and conducted
several alternative analyses including parametric studies covering a
range of soil properties for the backfill around the diesel fuel tanks.t2'

I!6 Cloud er at Tr. fol. D-1843 at 3 18 to .19.
117Kuo er el Tr. fot D-2463 at 21.
Its tatt Exh. 36, s5ER 18. at C.3-26. seed er al Tr. fol D-652 at 8183; Cloud et at Tr. fol. D-1843 ats
3-18 to .19.
II' Cloud er at Tr. fol. D-1843 at 3-18 to -19. See also s'UREG-0675, supplement No. 20. safety Evalu-
ation Report related to the operation of Diablo Canyon S xtear Power Plant. Umts I aid 2 (Dec.1983)
at C.3-6 to .7
W Cloud er al Tr. fol. D-1843 at 3-19.
121 At the turne of the hearms, no wrttien con 6rmation of a certain aspect of the ITP's input into the
model of the fuel handling building haJ yet been provWed to the stafr. as the stati had requested. Miller
Tr. D-2528-29. on the basis of the applicant's oral representation, the stafr concluded that the ITP proce-
dures were acceptable. Kuo er at Tr. fol. D-2463 at 20-21. Because no wntten conf'rmation had been re-
ceived from the applicant. however. the Gosernor states that no nndings are yet possible." Gov PF at
45. That is not the case. The apphcant has fully met its burden ref prooion this issue. The fact that the
statT sougnt wrnten con 6rmation from the applicant that separate time hisones were applied at the base
of each cotumn in the fuel handling building model is irrelevart. Though it is without efrect on our
findmgs, we note that the wntten conGrmation requested by the stalT has since been provided by the
applicant. See letter from 3. Schuyler. PG&E. to G. Kmshton. NRC, dated November 17.1983, at 2 3.
Moreover, by not filing adequate proposed findergs on the issue. the Governor, in etTect, has waived it.
The joint intervenors Gled no p*oposed 6ndmss on this issue. Sec note 18 and accompanying text, supra.
1:2Because Hardmg Lawson had not implemented a quality assurance program for their original work at
Diablo Canyon, the IDVP performed an ettensive review of the soils mork for the fuel tanks and found
it reasonable and acceptable. Cloud er al Tr. fol. D 1843 at 3-23 to 24; App. Exh. 90. IDVP Final
Report. Vol.11. at 4 9.21 to .2. -6 to 9 App. Exh.155. ITR 68, at 28 30,36 37. 41. That soils eork.

was also reviewed by the ITP % hite Tr. D 767. D-774. seed Tr. D 770. D-772-73.
123 App. Exh.155 lTR 68, at U-14
124 fj. at 34 40; Cloud er at Tr. fol. D-1843 at 3 23.
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The IDVP found the Harding Lawson work acceptable and concluded;

that the diesel tanks meet licensing criteria.izs ,

The Governor and the joint intervenors assert, however, that the vari .
ation in the Harding Lawson soils data for the backfill arouad the diesel

' tanks, and the variation between the data for the rock _ underlying the . ,
,

fuel tanks and that under the auxiliary building, demonstrate that the
. original data are unreliable and should not be used for qualifying the'

tanks.m We disagree. The Harding Lawson soils data were checked and
rechecked, cnd the IDVP's parametric studies demonstrate that the qual-
ification of the fuel tanks is not sensitive to the variation in the backfill
soil properties about which the Governor and the joint intervenors

- complain.'27
The properties of the rock under the ciesel tanks and auxiliary build-

ing vary because the structures are in ditTerent locations.m The seismic
analyses for the fuel tanks included properties for the underlying rock
obtained using seismic refraction tests. These tests are considered to be

~

relatively unreliable for the Diablo Canyon site, and would give results
indicating the rock is less rigid (softer) than is actually the case.m The
use of soft rock properties in the seismic analysis results in greater cal-

~ culated strains in the tanks than would the use of more rigid rock. Thus,
.the analyses performed were conservative.m Additionally, the rock
below the tanks has a small effect on the tanks' response.828,

Accordingly, we find that the data used for the diesel fuel tank analyses
were adequate to demonstrate that the tanks are properly qualified.822

F. Like issue 3(q), issue 3(r) also-questions the soils analysis of
backfill material. 22 In particular, the Governor and the joint intervenors -
challenge the soils analysis of the backfill covering the circulating water

i

i

125 App. Exh. !!5. ITR 68, at 41; App. Exh. 90. IDVP Final Report. Vol.11. at 4.9 2 6 to .9; ClouJ cr
al Tr. fol. D 1343 at 3-24.
m Gov. PF at 46-48. JI PF at 22 23.
127 App. Enh.155. ITR 68, at 29. 37.'41; Cloud er at Tr. fol. D 1843 at 3 23 to .24. Cloud Tr.

- D-1982-83. D 1983.
m Cloud Tr. D-1998. D-3112. D-3122-23 . White Tr. D-3136..

O Cloud Tr. D-1993-99; see note 113. supra.
130 Cloud Tr. D-2001. D-3124-25.
831 App. Enh.155. IrR 68. at 4L

132 The jomt mtervenors also question the soil properties undertyms the diesel fuel oil tanks. The joint
intervenors have misapprehended the data. They compare an equation for compressional wave velocity
for the rock under the diesel fuel tanks ( App. Exh.155, trR 68, at 38) with one that expresses shear
wave selocity under the circulatmg water intake conduits and auuliary saltwater piping ( App. Exh.155.
ITR 68, Figure 25 at 91L These equations rnust be converted to the same component of wave velocity
before any compansion is made.
133 Gov. PF at 48-52; JI PF at 23 24.
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intake (CWD conduits and the auxiliary saltwater (ASW) piping used in
' the seismic qualineation of these components.'3*

The soils analysis for the ITP's seismic qualification of the CWI con-
duits and the - ASW piping was performed by Harding Lawson
Associates. As we have previously found, the Harding Lawson soils
work was reviewed by the IDVP and found acceptable.us In this
instance, Harding Lawson took test borings of the backfill and thea per- -
formed laboratory tests on the specimens to arrive at soil property
values.* The IDVP reviewed the seismic analyses and found that the
Harding Lawson soil and rock properties were acceptable and that the
CWI conduits and ASW piping meet licensing criteria.ur

The Governor and the joint intervenors charge that the soils data do
not represent the actual backfill at the site over the conduits and piping,
becruise no correction factor was applied to the data to adjust for the
sample disturbance that occurs when laboratory values for soil properties
are used. If a correction factor were applied, they claim, the soil proper-
ties would be different than the ones used in the qualification analysis.m
The properties of the backfill over the CWI conduits and ASW piping
about which the Governor and the joint intervenors complain are negli-
gible factors, however, in the seismic qualification of these
components.* The conduit and pipes are surrounded by rock on the
sides and bottom (see note 134, supra) and the rock determines the seis-
mic response of these components, not the backfill on top of them.'" Be-
cause the effect of the backfill on the seismic response of these compo-

134 Each of the two circuiating water mtake conduits (one for each unit) is a 16 ft. by 30 h. remforced
concrete structure contaming two parallel. essentraHy square. tunnels (approximately 12 8 by 12 ft.).
The conduas parallei one another and extend approumately 1600 feet from the turbine butiding to the
intake structure. The conduits are located m trenches excavated into rock and covered on top with some
twenty feet of backfilt Two 24-inch diameter steel auxihary sairwater pipes, placed one over the other,
run parauel to and on one side of each of the CWI conduits m a narrow, shauow trench. one side of the
trench is formed by the concrete sidewall of the CWI and the other by rock. The bottom of the trench
consists of a concrete hp projectirs frnm the CWI concrete sidewall. The Asw pipes are attached to this
ccacrete hp at 40-foot interssis and are surrounded in the trench ty cornpacted sand. The AsW pipes
are then covered wnh the same backriu material as the CWI conduits. App. Exh. !$5 ITR el. at 42 and
Fgure 21, at 87; seed Tr. D-837-40.
135 See p. 596. apra.
IJ6 App. Exh.155. ITR 68, at C 45.

As part of the setsmic analyses, the data were used to plot soil shear modulus against strain and soil
damping ratto as a function of stram. App. Exh.155. ITR 68, at 89-901 Figures 23 and 24L Those test
data were then matched to a standard soils curve (te4 seed & Idnss 1970 sand curve) and that curve
was employed in the qualification analyses. seed er at Tr. fol. D-652 at 85-86.
m App. Exh. 90. IDvP Final Report. Vol 11. at 4 9.210; App. Enh.155. ITR 68. at $1.
138 oov. PF at 50-52. 31 PF at 23-24.
* seed er at Tr. fot D 452 at 86; wtute Tr. D 805; seed Tr. D 836-40. D 3142-43.
l# seed er aL Tr. fot D-652 at 86; seed Tr. C-836-39, D-3142-0.

Indeed. the Governor's expert conceded that the efrect on the seismic response of badfill over the
conduits and p.oing was small Roesset Tr. D-2254. D 2256.
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nents is insignificant, it was acceptable for the ITP and IDVP to use the -
Harding Lawson data without correction factors in the seismic qualifica-
tion of the CWI conduits and the ASW piping.

G. The joint intervenors allege in issue 4(i)(1) that the IDVP unjus-
tifiably accepted a deviation from the FSAR fire protection licensing
criteria for the room containing the motor driven auxiliary feedwater
(AFW) pumps, because there is a large pipe chase covered with a grate
in the ceiling of that room.'' This purported deviation was discovered
by the IDVP during its review of the auxiliary feedwater system and re-

. suited in the issuance of EOI 8038. The EOI was issued because the de-
scription of the AFW pumproom in the FSAR, if read literally, was sub-

. ject to misinterpretation (i.e., the ceiling was described only as a 2 foot

. thick concrete slab)iand the existence of the ceiling pipe chase appeared
to violate the FSAR fire zone separation licensing criteria.l*2

The ITP responded to the IDVP's concern by submitting a fire
hazards analysis demonstrating that a fire is unlikely to propagate
through the pipe chase because of the actual combustible loading in the
pumproom, the movement of air through the ceiling opening and the
curbing surrounding the pipe chase in the area above. The ITP analysis
confirmed that the plant was originally designed to meet the fire zene
separation criteria with the open pipe chase in the AFW pumproom
ceiling.'*2 The IDVP concurred in the ITP's analysis. It agreed that the
FSAR fire zone commitment had been met and that a fire in this area of
the facility would not adversely affect the safe shutdown functions of the
AFW system.14' On the basis of the uncontroverted evidence of tne orig-
ins of this purported deviation and the ITP's fire propagation analysis,
we find - like the IDVP - that there is no deviation from licensing
criteria because of the open pipe chase in the AFW pumproom.l*5

til The Governor failed to rile proposed 6ndings of fact on issue 4(i)(1). see note 18. surro and accom.
panying test.
142 Krechting and Cooper Tr. fot D-2040 a' 4-16; App. Enh. Ilo. lTR 18 at 4-l. 5 3. See '' Fire Protec-
tion Review Units ! and 2 Diablo Canyon site" l Amendment No. 51 to operstmg license appiscation)
at 418 to .19.
l*J Connell er at (This panel consisted of R. Anderson. E. Connell and G. Moore. W. vahlstrom was
subsequently added to the panet Tr. D 531.1 Tr. fot D-447 at 22; App. Exh. Il0 lTR lt, at 4-t 5 3.
l" A pp. Eah.110. ITR 18. at 4-1. 5-1
145 The joint intervenors presented no witnesses or documentary evidence on this issue and did not
cross-esamine any of the applicant's witnesses on it. They claim, covertheless, that the Fs AR fire gone
separation license entena are not met based solely on a selectsse use of staff witness Kub,clu's answers

- to their questions on cross enamination. see Ji PF at 24-25. They assert that the esinence of the open
pipe chase precludes a complete fire barner. Because the uaft had nn knowledge of the air now patterns
for the AFw pumproor's. and it is possible for the products of combustion to travel through the pipe
chase thereby propagating Gre to another part of the plam, the joint intervenors contend there is no
assurance the iscensms critena are met. /J. In addition to its other Caus the joint 6ntersenors' argument
ignores the uncontrad1Cted testimony of the applicant's witriesSes that there are insuffiCle'll combustibles

(Contmurd)
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H. Issue 4(1) addresses the adequacy of the ' applicant's analysis of
_

possible jet impingement effects on the design and quali0 cation of safety-
related equipment and piping inside the containment, Because a break

l' or crack in a line carrying high energy s_ team or water might result in
damaging jets from the failed pipe, the NRC has long required thatL

safety related structures,' systems and components in the vicinity of
I potential break locations be analyzed for (and, if necessary, protected !

from) the effects of jet impingement.ia la like manner, the Diablo'

Canyon FSAR requires that the applicant protect all safety related -

; structures, systems and components from the damaging effects of jet ,

'

| impingement.H?
.

" When the IDVP reviewed Diablo Canyon records, however, no docu-
mentary evidence of jet impingement analyses for safety-related
systems, structures and components inside containment was found.
Consequently, EOI 7002 was issued."4 in response to this E01, the ITP

| performed an extensive analysis of jet impingement effects of high
| energy line breaks."' That ITP analysis was serified by the IDVP on a
| . sampling basis, in addition,' the verification included a review of the ITP -

reanalysis procedure, a review of the ITP field review (including an inde-
| pendent walkdown to verify identification of safety-related targets) and a

| _ review of the ITP safety evaluation of impinged targets 15' On the ba *
| of its verification (reported in ITR 48), the IDVP concluded that the

ITP analysis met the FSAR licensing criteria.m

I

in the pumproom for a nre to propagate. Conne!! cr el Tr. fol. D-487 at 22. More important. however,
is the fact that we do not rely upon the staffs testamony to reach out conclusion th.it there se no devia-
tion trom the FsAR pre zone separanon enteria.

We note that the staff did not review the IDVP's analyus in reaching its conclusion that the open pipe
chase in the centsng of the AFw pumproom did not present a destation from licensing cnteria. Kubicka

! Tr. D 2873. Rather. the statTconducted an independent review of the Diablo Canyon Gre protecuon prce
i stam uang 10 C.F R. Part 50. Appendit R (Fire Protection). As a result. the staff concluded that the
| pipe chase operung did not represent a manificant degradation of the letet or Rre safety in the room and
! that any fire propagauon would not represent a sign Geant threat to adjoining areas. This conctusion was

[ based on the defense en depth concept administrative controls limiung combustibles the existence of -
j- firewalls and the availability of automates and manual fire protection systems. Kubwke Tr D 2874 75.
'

144 Src 10 C.F.R. Part 50. Appendis A. General Design Cntenon (GDC) 4.
18?FsAR section 3 6.
148 App Exh.140. ITR 48. at 3 l.

Il should be noted that the degree of analysis and documentation of jet impingement required today is
greater than for earlier demsned plants such as Diasto Canyon. Connelt er at Tr fot D 487 at 26.
18'Connett er el Tr. fot D-487,.e 25 26. Kreshting and Cooper Tr. fot D 2040 at 4-21 to .22t

| 850 Krochung and Cooper Tr. fat D-2040 at 4 21 to .22.
151 App. Enh.140. lTR 48. at 71.

After idenufying seseral potential problems and seeking additional informauon from the apphcant,
,

the stalT agreed that the applicant met the FsA R jet impingement twenens critena. 5talf Eth. 36. 55ER!
l 18. at C.4 29; StatiExh. 37. 5sER 19. at C.4 2. But the uaff has pet to close its review of tre apptwant's 1

| jet impingement analyss. The matter sual urider investiganon. however is not pursued in issue 440.
[ stadT Enh. 37,55ER 19. at C.4 2.
! !

,
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The Governor and the joint intervenors challenge the ITP analyses
and the IDVP conclusion that the applicant has met the FSAR jet im-
pingement licensing criteria, claiming that analyses were not performed
for postulated breaks in each line inside * 1e containment required by the
FSAR.is2 In accordance with its interpretation of the FSAR, the ITP per-
formed jet impingement analyses for high energy lines with a tempera-
ture above 200' Fahrenheit (F) and pressure above 273 pounds per
so.uare inch gage (psig).'" The Governor and the joint intervenors
assert that the FSAR actually requires jet impingement analysis for pos-
tulated breaks in all lines exceeding 200'F or 275 psig. The difference
between the two interpretations results in the exclusion of three lines
inside containment fr m the ITP's analysis that the Governor and the
joint intervenors would include.'54 Thus, those three lines were not ana-
lyzed as part of the ITP jet impingement analyses. These three lines
were, however, " looked at" informally by the ITP.'55

We believe the most prudent interpretation of the FSAR is that one
which requires jet impingement analysis on lines having a temperature
above 200'F or a pressure above 275 psig.85* Therefore, in order to
comply with the FSAR licensing criteria, the applicant must formally
analyze (i.e., in the same fashion it analyzed the other lines inside
containment) the three lines identified by its witness.'8' The applicant
must report the results of its analyses to the staff and, if necessary,
make any appropriate modifications prior to commercial operation.'58

1. In issue 4(t), the joint intervenors assert that the IDVP accepted
without proper justification a deviation from licensing criteria because
the short circuit current for the circuit breakers on three 4160 volt (V)

152 Gov PF at $4-56. J! PF at 25 27.
183 Connell er al. Tr. fot D 487 et 25 26. Connell Tr. D 584
154 Connell Tr D41314
las Connell Tr. D-el6-17.
I!* The most rauonal. techmcaily bawd snteria for postulau.is line bre.ks for the purpose of jet im-
pingement anaissis appear in the F5 AR section that addresses hnes outude of containment Re.:ognmns
that jets may result from kne cracks or breaks. this section reywres wh failar:s to be postulated for
hnes with service ten perature above 2tO'F. or denen pressure eseecing 2') pus. S., Fs AR at J 616
to .17. This same rationa:e should control the anaines innde contamment
187Because the appheant's witness Connell did not elaborate upon his remark that thew three hnes
"hase been looted at, but they are not part of the formal jet program re analyms . ' ITr. Dal617)
and there is no other evedence cor:cermns these hnes. we are unable to conslude on the basis of the
record esidence that the apphcant has comphed with the Fs AR beenung enteria.
158 Although the apphcam's witness did not idenufy the three lines inude the containment by name, it
appears the hnes were identtfied by the apphcant in its response of ocioeer 12.1983 to the SRC staff
concerning the ITP ;et empinsement analyws. See letter from J khuiler. PG1E. to D Eisenhut.
NRC, dared Oct, 12.1993 at 12. see also staff Esh. 37, siER 19. at C 4-2. If our assumpaan is correct
that the hees are the sucess letJoun hne, reactor coolant pump scal sent and leakoff hnes, and reactor
coolant pump seal water injecuon kne then it appears that the knes art small diameter ones with reta-
toely low energy content that would not be espected to fail of to produce hegn energ) Jets.
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safety-relatei!!switc' gear buse's was'calculsted to be greater than the
~

h_ ~

. nameplaie ratin's on the breakers.'" Tliis situation was identified by the :g
' '

IDVD during the nonseismic ' design review of the 4160 V electrical
> distribution syste?n aiid became the subject of EO! 8022.id The name-
plate radiig of the 4160.V circuit breakers is listed as 33 kiloamperes
(kA), but the calculated short circuit current that the breakers might be

; requiredio interrupt is 39kA?*' The IDVP declared the matter resolved -
when the ITP provided it with-1976 test data and a letter from the break-
er manufacturer indicating the breakers can be relied upon to interrupt
current up to 45kA.'" s

J- The joint intervenors 'objec't to the"IDVP's resolnifoh of this matter.862
They assert that breakers are normally warranted only for th.c nameplate

i rating and, because it is not known whether the manufacturer is willing
to warrant greater. capadiy'forthe breakers, we should find that the ap-
plicant's failure to install breakers with an adequate nameplate rating
constitutes a violation of licendIng' criteria.

~

The FSAR, however, reqdtiresinly that the applicant protect the^

emergency power supply with circuit breakers adequate to interrupt the
calculated short circuit current.86*:Here, the manufacturer's 1976 test
data demonstrate that the breakers in question will perform above the

. nameplate rating and interrupt' the required short circuit current.165
Moreover, in February 1983 the manufacturer explicitly responded to
tha applicant's inquiry concerning the' interrupting capacity of the break-
ers stating that the breakers l_n question will interrupt 45kA.166 it is clear,
therefore, that the nameplate rating of the breakers in question is only a
nominal rating and that the breakers will perform their intended -

- function.t" Accordingly, we find that the IDVP did not accept any devia-
tion from licensing criteria.

L in issue 5, the Governor and the joint intervenors charge that the
applicant's verification program has failed to substantiate that the Diablo

IMThe Governor failed to rite proposed findings of fact on issue 4f t). See note 18 and accompannns -
text, supra.
160 App. Exh.116, tTR 24, at 5 I. '

161 Moore Tr. D 524.
162 Krechtmg and Cooper Tr. fol. D-2040 at 4-30; Krechtmg Tr. D-2052 55.
I63Jgpp :27.;3. e +'

164See FSAR 5ection 3.I. 3 .
' ' '

165Conriell er st. Tr. fol. D-487 at 35; Moore Tr. DJ24 25. vahlstrom tr-D-532.
166 Krechtmg Tr. D-2054-55.

The question whether the manufacturer will warrant the breAe:s is, in fut irrelevant. because noth- '

ing se t?.e appropnate FsAR licensms cr.tena concerns manufacturer wstranties. Hence, it is unneces.
sary 'or us to reach the question whether the manufaJ:urer's IH3 ent'ea response to the applicarit's m.

~

,

quary is an espress warranty.
167 Moore Tr. D 524-26. ? -
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Canyon facility, as built, conforms to the actual design drawings and
analyses.168 In particular, they assert that a number of past deficiencies

~ in the PG&E program, combined with more recent purported lapses in
,

configuration control uncovered by the IDVP, establish the applicant's
continuing failure to reconcile design documents with the plant as built.
Although the evidence indicates a past weakness in this area, the appli-
cant's revised configuration control procedures under which all modifica-
tions have been done, coupled with the extent of the verification efforts
of the ITP and the IDVP, demonstrate that the applicant's reconciliation
of design documents is in conformity with Appendix B."'

As part of its seismic design verification program, the ITP performed
field walkdowns of the Diablo Canyon structures, equipment, piping,
and electrical, pipe and HVAC supports to ensure that the design docu-
ments of record reflected the actual physical conditions of the plant.

~

Any deviations identified by the ITP were incorporated into the design
documents of record.m Similarly, as part of its nonseismic review of
design pressures and temperatures, and redundant electrical circuits, the
ITP conducted field verifications of the design documentation of PG&E '
designed safety related systems.178

Further, the applicant modified its configuration control procedures in
1981 and again in 1983 to improve past weaknesses in reconciling design
documents with,

the plant as built.it The present procedure
(Engineering Department Procedure 3.6 ON) deals with the initiation,
processing, approval and documentation of design changes during the
operating life of the plant. Specifically, it requires Priority I drawings of ,

design changes (i.e., documents pertaining to safety-related structures,
systems and components that are required for the safe operation and
maintenance of the plant) be revised to reflect as-built conditions within
thirty days of the engineering department's acceptance of the design
change completion package. All other drawings must be revised within
ninety days."2 The modification work performed at the site has con-
formed to this new procedure."4 Experience under the procedura has

,

'

shown that the construction department generally provides to the engi-
neering department the as built information within two weeks of the

t6s Gov. PF at 56 59; J! PF at 28-33.
16'10 C.F.R. Part 50. Appendis B. I!! and vi
A

Anderson erat Tr. fol. D 224 at 31; Moore Tr. D 363-64.
"I
Vol. !!. at 4.8.31. 4 8 6-I.Ander:en er at Tr. fot D 224 at 3t; Moore Tr. D-363-64 See App. Enh. 90. IDVP Final Report.
I72

Moore Tr. D-362; App. Exh.161. Engineering Department 3.6 oN and 3.7.
173

App. Eth.161. Procedure 3.6 oN (May I4,1983) at 1.10 and Procedure 3 7 at Attachment A;Moore Tr. D-348.
174

Anderson erat Tr. fol. D-224 at 32.
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completion of the modification. The engineering department's accept-
ance requires one to three additional weeks depending on the nature of'
the modification."5 .

_

The IDVP also performed extensive field inspections to verify that
the plant, as analyzed, is in conformity with the plant, as built, respecting
both its seismic and nonseismic design. In its initial reviews of the seis-
mic design of the facility, the IDVP conducted field verifications to vali- (

date the physical configurations. This verification was repeated on a sam- -
pling basis after the ITP's seismic reanalysis and the completion of
necessary modifications.m The IDVP authenticated the as-built condi- I
tion of the auxiliary feedwater system, control room ventilation and
pressurization system, and the 4160 V electrical distribution system -
(i.e., the nonseismic systems it reviewed). It verified samples of the non-
seismic review work performed by the ITP at the IDVP's direction and
h mWantiated the as-built condition of all modifications resulting from

- the IDVP's nonseismic verification program."7 On the bases ofits verifi-
cation efforts, the IDVP concluded that, with respect to the portions of
the facility it field verified, the as-built plant properly implemented the
essetial design elements."8 Finally, the IDVP audited the applicant's
process for controlling the update of engineering documents which
included both the method for controlling design changes and the update
of documents to reflect the as-built condition. It concluded that the pro-
gram was being effectively implemented."'

I?!Ntoore Tr D-354 56. D 360-61.
U6 Cooper er a4 Tr. fol. D-1459 at 5-2 to 4; Anderson er aL Tr. fol. D 224 at 3132; App. Exh.142.
ITit 50 at 1719. 24;Arp. Exh 143. ITR 51. at 7.19. App. Exh.144. ITR $4. at 5; App. Exh.145. ITR
55. at 46; App. Exh.146. ITR 56, at 33; App. Exh.147. ITR 57. at 22. App. Exh.148. ITR 58. at 18;
App. Exh.149. lTR $9. at 3-3; App Exh.150. ITR 60 at 8; App. Exh.151. ITR 61. at 8-9.13-15. App.
Exh.152. ITR 63 at 14-19; App. Exh.153. ITR 65, at 8. See also App. Exh.128. ITP,36. at 4 9; Arp. g

Exh.130. ITR 38, at 21,3 2 ;o 6. 4-3. 6-1
INCooper er al. Tr. fol. D 1459 at 51 to 2. Anderson er al Tr. fol. D-224 at 32; App. Exh.106. ITR
14. at 3 9 to -11; App. Exh.110. ITR 18. at 31 to 2; App. Exh.111. ITR 19. at 7; App. Exh.112. ITR
20. at 2 3. 6 3.. App. Exh 113. ITR 21. at 2 2,31; App. Exh.114. ITR 22. at 2 2,6-2; App. Exh.115,
ITR 23. at 31 to -8. App Exh.116. ITR 24. at 12,3-4 to 5; App. Exh Il7. lTR 25. at 3-I to -4. Apo.
Exh.118. ITR 26. at 31 to 4; App. Exh.119. ITR 27. at 3-1 to 3; App. Exh.120. ITR 28. at 31 to 4
App. Exh.140. ITR 48. at 6-9 to -14. App. Exh.141. ITR 49, at 4-1. 51.
I s Cooper er at Tr. fol. D-1459 at 5-4
79 Cooper er al Tr. fol. D 1450 at 5-3 to -4 Reedy Tr. D-le40.
The Governor questions the IDVP's conclusion that the appheant's procedure as bems cifeenvely

implememed. He asserts that the minial audit was unable to substant ate the implementation of the apph-
cant's design control process because of a lack of information and that the follow up audit did not at-
tempt to serify the procedure because it was limited solely to verifymg the correction of a number of
other specific deficiencies found in the initial audit. Gov. PF at $$-59. The mmat audit e-is unatste to
verify the process. Reedy Tr. D-1636. Gov. Emb. 48 at 33; Gov. Exh. 49 at 33. The follow-up audit was
not hmited to the matters claimed by the Governor. The appheant's quality assurance expert was
emphauc that the follow up audit specifically verified the etlicacy of the apphcant's prosest Reeds Tr.

4w credit that testimony. I urther, the apphcant's primary ddRuity in the area of mntigura-D-1636-37, e
tGmtmtwdl

606 (

-

9'

" - - - - - - _ __ __ _. _

,j



m . . .
-- - .

_. _ ,

-

.

The Governor and the joint intervenors, however, point to a number
of-' purported as built discrepancies reported by the IDVP.in various

.ITRs and assert that, as in the case of applicant's past weaknesses in this
. area,'" these errors demonstrate that the applicant's configuration con-
trol process is still inadequate.88i None of these asserted deficiencies had
any quality assurance implications or demonstrated a pattern of inade-
quate configuration control procedures.182 Indeed, the _ Governor's
expert upon whose claims the Governor's assertions are based, conceded
that, in general, the applicant's as-built drawings reflect the actual physi-
cal configuration of the plant.183

The Governor and the joint intervenors also cite these as built discrep-
ancies as evidence that certain analyses did not conform to the as-built
configuration of the plant.'84 In some instances, however, the discrepan-

.

cy was the result of a worst case assumption being used in the analysis
which-would not necessarily reflect as-built conditions.iss In'a large '
majority' of the cases cited as examples of configuration control
discrepancies, the IDVP determined that the plant's licensing criteria
were met when the as-built condition was analyzed. In a few instances,:

modifications were required. Our review of these discrepancies reveals
that many of them were attributable to modeling differences. Further,
our review leads us to conclude, as did the IDVP, that this type and
number of discrepancies are not unusual for the scope of activities
undertaken.'86 Nor do we believe these discrepancies represent a pattern
of inadequate configuration control. Accordingly, we are satisfied thatf

tion control was its inability to revise affected documentation in a timely manner. Gov. Euh. Il at 10.
Thus. =e do not view the applicant's May 1983 amendment of engineenns procedure 3.6 ON to pre.
scr:De thirty- and ninety-day limits on conforming documents (see pp. 605-06, sacro) as inconsistent
with the IDVP's Ma'ch 1983 audit conclusion that the contiguration control prrAess was beirg effectne-
ly implemented.
lH

As we previously stated. the evidence indicates the apphcant had diffietalties with configuration
control. Gov. Exh. II. Insutute of Nuclear Pomer operations startup Assistance Visit to Diablo Canyon
Nuclear Power Plant (Feb. 12.1982), at 10; Moore Tr. D-361-62; Mornli Tr. D-2948 49 We note,
however, ibt a number of the docun ents relied on by the Gosernor and joint intervenors to establish
these past deficiencies tel in th.tt regardi Their rebance on a Brookhaven National Laboratory analysis
of vertical respotise of the mntainment annulus structure (JI Exh.1303 is misplaced. Rather. that report
uncovered a modehns discrepancy, not an as-built discrepancy.11 Fah.130 at 11; Knight Tr. D-2948.
similarty Gov. Enh. 36 (EDS Nuclear. Inc. Proget summary Repo ' ne 7,1982)) does little to en-i
hance their position. That report desenbes an EDs review er the qt control manuals of each of the
applicant's departments to determine the self-sufficiency of each m eual. See p. 616, intra. The EDs
review was not an audit of the apphcant's configurauon control process. de (Jnarte Tr. D-3148-49-
stokes Tr. D-3189. ~

.

183 Gov. PF at $7; JI PF at 29-31. See Hubbard Tr. fol. D-2084 at Tables 51 and 81.
ts2 Reedy Tr. D-1640 41; Mornli Tr. D-2948-49.
Is3 Hubbard Tr. D-2157
18' Gov. PF at 57; JI PF at 29-31; See Hubbard Tr. D-2156.

>

ts5 Hubbard Tr. D 2157.
386 App. Exh. 90. IDvP Final Report, vol. !!!, at 5 6-4.
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applicant's reconciliation of design documents with the facility and with
the design analyses is in compliance with the Commission's regulations.-

K.- In issue 6, the joint intervenors and the Governor charge that the -
applicant failed to verify that the design of Westinghouse-supplied,

~

safety-related equipment met licensing criteria. Westinghouse was the
vendor of the nuclear steam supply system (NSSS) at Diablo Canyon.
Asi part ,0f the verification program,; the IDVP reviewed the
Westinghouse-PG&E interface fer the use of Hosgri spectra, but the ap-
plicant's verification program did not specifically validate the qualifica-
tion of Westinghouse-supplied equipment.- Accordingly, the joint inter-

.venors and the Governor claim there is no meaningful assurance that

.the Westinghouse design' of safety related equipment at Diablo Canyon
-- meets applicable licensing criteria.'87

~

' Contrary to this claim, however, the assurance that the Westinghouse-
supplied equipment meets licensing criteria is provided by the Westing-

~

house quality assurance program. That program was sufficient during
the time the NSSS was designed and at subsequent times when_ the
Hosgri spectra reevaluations were performed. Consequently, the appli-
cant's verification elTorts were not deficient even though the scope ofits
program did not include review of Westinghouse supplied equipment.

Inasmuch as the construction permit for the first Diablo Canyon unit
was issued in 1968,~ much of the Westinghouse design work on the'
NSSS took place prior to the promulgation of the agency's quality assur -
ance regulations,10 C.F.R.~ Part 50, Appendix B.i88 During that period
Westinghouse nuclear design work was carried out in compliance with
the requirements of MIL Q 9858, which was the quality assurance speci-
fication used by the navy nuclear program and includes most of the re-
quirements later incorporated into Appendix B.''' Subsequent to the is-
suance of Appendix B, the Westinghouse program was conformed to the
regulation but this modification did not change the basic characteristics
of the. Westinghouse program.'"

The Westinghouse quality assurance program has been audited many
times by utilities, architect engineers and professional organizations, as
well as the NRC.'H Indeed, a number of NRC audits of the Westing-
house program occurred while the vendor was performing the reanalysis
of the Diablo Canyon NSSS for the Hosgri spectra in the late 1970's and

187H PF at 33 36; Gov. PF at $9-62.

Isa Haass Tr. foi. D 2906 at 2.
189 Kreh Tr. D.ll5L
'# Id. at D-Il31.
att /d. at D.1129 31.
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. then again in the early 1980's. There is no record of unsatisfactory per-

. formance."2 In addition, Westinghouse has designed the NSSS for some
fifteen, four-loop nuclear power plants similar to Diablo Canyon which

.

i have been licensed by the NRC."3
. The Governor and the joint intervenors point, however, to several as-

serted design errors at Diablo Canyon which they claim proves' the inad-
. equacy of Westinghouse's quality assurance program."* First, they point
out that Westinghouse inappropriately used tau-filtered spectrans instead
of unfiltered spectra in its design reanalysis for the Hosgri spectra. As a

- result of the IDVP interface review, two areas where Westinghouse inap-
propriately applied tau-filtered spectra in the Hosgri reanalysis were

. discovered. But this was a communication (i.e., interface) problem be-
tween the applicant and Westinghouse, not a problem with the vendor's -
quality. assurance program. Once the information was interpreted by
Westinghouse, it was applied in analyses in these two areas consistent

.

with the vendor's properly functioning quality assurance program.'"
Second, the Governor and the joint intervenors assert that a review

s by Brookhaven National Laboratory"' of the IDVP interface verification
- found that thirty percent of the samples reviewed by the IDVP contained
errors. This claim misconstrues the Brookhaven report. That report
simply states that in thirty percent of the samples, the Westinghouse -
spectra did not completely envelop the Hosgri spectra."* Because West-
inghouse has a generic seismic design, site specific spectra may exceed

H2 /J. at D.1089. D *114. D I t!6. D-Il29; Wiesemann Tt. D-Ill5.
"3 Hoch er at. [This panel consisted of 3. Hoch. R. Wiesemann and E. Krehl Tr. fol. D-1088 at 3-4.

Additional confirmation of the adequacy of the Westmghouse quahty assurance program is provided *

by the IDVP's recent venrication of the PGAE westmghouse interface for the transmittal and use or
the Hosgri spectra. The IDVP found that the appropriate information had been transmitted to Westmg.
house and that. with one n'inor exception, the vendor correctly impleniented the Hosgri data in their -
.quahficauon and esaluation process. App. Esh. 90. IDvP Fina! Report vol.1. at 4.1.31; App. Exh.
103. ITR !!. at 18. similarly, as part of its conseismic review of the AFw ystem, the IDvP agains

cuamined this interface and concluded that Westinghouse correctly used the applicant calculated design
parameters provufed to the vendor for accident analyses. App. Exh. 90. IDVP Final Report. vol I. at
4.I.31 to 2; App. Exh. Il4. lTR 22. at 3-1. 34
"' Gov PF at 60; JI PF at 33 35.

"5 For an explanation of tne tau e:Tect, ser Psa/3r Gas and Eircarr Co. (Diablo Canyon Nuclear Power
Plant. Units I and 23. ALAB-644.13 NRC 903,962 65 (1981), perirmesfor renew demed. CLI 8212A,
16 NRC 7 !!982).
8% Arp. Exh.103. ITR !! at 18-It. Cooper er af. Tr. fot D 1459 at 6-l to .2; wiesemann and Kreh Tr.
D Il36 41.
, The Gosernor also charges that the westmshouse quahiy assurance program was deficient because

there was madequate identdication of the srecific Diablo Canyon unit for dessen information transmitted
between the appticarit and Westinghouse. The NsSS vendor, however, had its own number und letter
designation system for documents that distmguished between the two units. Reedy Tr. D 1650.
'"7 Gov Exh.12, summary and Evaluation Report. PG&E westmshouse seismic Interface Review.
"8 Id. at 4-$.
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the: generic ones - the situation noted in the Brookhaven review.
Where that occurs, the affected equipment is specifically evaluated by'

Westinghouse to ensure conformance with the site specific spectra.1"
Finally, the Governor and the joint intervenors charge that recent

modifications'to the main control board were necessary because of
errors by: Westinghouse in its original seismic qualification analyses. The -
modifications, however, were solely the result of changes in the seismic-
floor response spectra for the auxiliary building.2w

Thus, none of the matters asserted by the Governor and the joint in-
tervenors demonstrates that the Westinghouse quality assurance pro-
gram was not adequate at the time of the original NSSS design or the .

- subsequent reanalyses for the Hosgri spectra. The applicant's verification
'

effort was not flawed by its exclusion of Westinghouse-supplied equip .
ment and the verification program could justifiably rely upon the exis--
tence of the Westinghouse quality assurance program to ensure the ade-
quacy of the nuclear steam supply system. .

L In issue 7, the Governor and joint intervenors claim that the veri-
fication program did not identify the root causes of the failures of the ap-
plicant's design quality assurance program and did not determine if such
failures raise generic concerns. They correctly assert that without the
identification of the causes of the various design errors, and a determina-
tion whe' her the errors have generic implications, there can be'no confi-t
dence that further design errors do not exist.88

The root 'causes of the failures in the Diablo Canyon's design quality
assurance progr;im have been, however, adequately identified and ana -

- lyzed as part of the applicant's verification efforts. In November 1981,
the applicant began "lookback" reviews ofits own quality assurance pro-
gram and that of its service-related contractors.N2 From these reviews,
the applicant determined that the basic causes for its own quality assur-
ance failures were' its inadequate ' control of- changes in FSAR

~

descriptions, inadequate control of documents, and inadequate docu-
mentation of design inputs.83 For service related contractors, the appli-
cant found the basi: causes were PG&E's failure to require quality assur-
ance controls prior to mid-1978, its failure to control transmitted
information, its inadequate record disposition and its inadequate inter-

1" wiesernann Tr. D-t121. D i135-36.
N0 ifoch Tr. D-1I22-23.
31 Gov. PF at 62-68. JI PF at 36-37.
M2 Do er et Tr. rot. D-847 at 12.
N3Id. at 3.
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face control.8* In response to the basic causes identified by its review,
the applicant then took appropriate corrective action.85

f The IDVP and the ITP also evaluated the causes of the errors and'

deficiencies that were discovered in the design of Diablo Canyon. In ad-
dition to a group of isolated random causes, the IDVP identified two

| basic reasons for design errors: failure to control design interfaces and
inadequate documentation of the original and revised design.M Further,

| the IDVP concluded that several factors related to the fact that the plant
[ ' was designed over a fifteen year period during which requirements, crite-

ria and engineering techniques were changing also contributed to design
problems.87 The IDVP then evaluated the cause of each EOI and gener-
ally documented this evaluation in the EOI files.88 Each EOI was also
reviewed for quality assurance implications.M Because the IDVP as-

| sumed the applicant's quality assurance program had been deficient,
j whenever they opened an EOI file the IDVP looked for generic

(plant-wide) implications, which necessarily included consideration of
,

! the cause of an error.2 * Similally, the ITP identified, as causes for errors
in its seismic design, the evolution of technology, criteria and
requirements, difficulties with interfaces and communications, and
several random factors.2" For seismic design errors, the ITP then cor-
related each Class A and.B error identified by the IDVP and each Open

| Mid.
M11 at 3 5.
M

Cooper er at Tr. fol. D 1459 at 71 to -2; App Eth. 90. IDVP Final Report. Vol. !!!. at 0.3-1,
6.3.2 1. 6.3.3-1. and 6.3.4-1.
207 specirically. the IDVP found that:

(t) safety related systems for DCNPP 1 were seismically designed twice to meet two sets of
design cnteria. and with a sutstantial interval of time between the two designs. (2) In addition
to two complete designs, the piant had substanual addit.onal design work performed as a result3

I

of accent NRC IE !!nspection and Enforcement] bulletrns and TMi (Three Mile Islandi
requirements. (3) This multiple dcsign work has occupied 15 years of calendar time. (41 seismic
design technology had advanced from a rudimentary effort in 1967 to a reasonably mature, sys-
temauc and sophist:cated process today. In the natural course of this evolution. methodology
and entena have changed segmticantly (5) Nuclear plant desgn naturally requires the transfer
cf large amounts of desiga informauon from one design group to another. In the case of
DCNPP l. these design interfaces existed in especially large numbers both within PGandE and

k
between PGandE and mdependent firms. (6) Design document control pracuces in use at stie
ume of the onginas deuga were not consistent with the eventual duration and complexity of the
design process.

Apo. Exh. 90. IDVP Fmal Report. Vol. !!I. at 6 3-2.
20s Cooper Tr. D-1722.
MReedy Tr_ D-1642 43-
2MCooper er at Tr. fol. D 1459 at 7 3 to -5; Hubbard Tr. D 2160; Jacobson Tr D-987.
2n App. Esh. 91. ITP Phase i Final Report, at 1.8 2 2 to 1.1.8.31 to 18 5 l; Dick er at. Tr. fal. D-847
at 5.
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awareness, PG&E's management cannot escape responsibility for a quali-
ty assurance program that initially allowed for design errors of the type
and number identified at Diablo Canyon by the verification program.
The evidence indicates, however, that by the late 1970's significant im-
provements were being made in the applicant's quality' assurance

,

program.2i Since that time, the applicant has instigated many more
changes in its quality assurance program and carried out an extensive ,

-

and unparalleled ' design verification program.2" The painful lessons
PG&E's management has learned from the huge expediture of
resources required to verify the adequacy of the Diablo Canyon. design.
have produced a present approach to quality assurance that is much im-
proved and currently satisfactory.220 As it must accept responsibility for
past failings, PG&E management must also be credited for the significant
improvements in its quality assurance program. For this reason, the fail-
ure of the applicant's verification program to include in its list of causa-' .
tive factors the past failings of PG&E management toward quality assur.
ance is not fatal and does not alter our conclusion that the root causes
have been sufficiently identified.

M. In issue 8, the Governor and thejoint intervenors maintain that
the ITP did not timely develop and implement an adequate quality assur.

. . ance program for performing its verification functions and the necessary.

. physical modifications to the Diablo Canyon facility, and that the IDVP
failed to oversee the ITP's program.221

From the time ofits initiation in November 1981 until August 1982,
the ITP carried out its design verification work under the PG&E quality
assurance program. An NRC inspection in November.1981 found the
structure of this program acceptable although some implementation defi-
ciencies existed in the program.222 When the Bechtel-PG&E team was
formed in 1982, the managements of the two companies decided to use
the Bechtel quality assurance program for the project. The applicant's
program was not chosen because of the controversy surrounding PG&E
quality assurance triggered by the suspension of its low power license.
Rather, because Bechtel was the manager of the completion project and
its quality assurance program had been accepted at other facilities by the
NRC, the Bechtel program (i.e., the Bechtel Topical Report) was adopted
and appropriately modified to reflect, inter alia, the organizational strue-

2ie Dich ciet Tr. fot D 447 as 3-9. de Uriarte Tr. 887 88; stattEn't. 38. sECY 82 89. Encl. I at I n l-
It' Anderson er at. Tr. foi D 2:4 at 16 21; D ex er ar. Tr. fol. o-847 at 9-il.
220 See go. 6|3-|7. mka.

221 Gov. PF at 68-73.11 PF at 37-45.
222 Dick er ut Tr. fot. D 847 at 9. de Ururte tr D 895, skidmore Tr. D 34 70.
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ture of the ITP.r3 Under the amended Bechtel program, however, the
applicant's engineering procedures were used as implementing, or
second tier, procedures.n4 The modified Bechtel quality assurance pro-
gram was conditionally approved by the NRC on August 2,1982, and
placed in effect on August 20,1982. Final NRC acceptance was granted
on September 22,1982. All design modifications performed by the ITP
after the August 20 date were done under the modified Bechtel
program.ns

After the ITP became a joint Bechtel-PG&E project, the relationship
between the ITP and the applicant was essentially that of an architect-
engineer and applicant. Before the Bechtel-based quality assurance pro-
gram was put into effect,- the applicant reviewed it for compliance with
Appendix B and the applicant's licensing commitments. Once the pro-
gram was adopted, the applicant's quality assurance department per-
formed continuous audits of the ITP's activities.22* The applicant also

-audi.ed the IDVP contractors to ensure that each one had implemented,

an adequate quality assurance program to control the verification
activities. Similarly, the applicant audited the IDVP ITP interface to
verify that it was adequately controlled.227

in order to ensure that the modified Bechtel quality assurance program
was properly implemented, the ITP initially trained and indoctrinated all
personnel performing quality-related activities in the requirements of
the program and, while the verification was ongoing, performed further
training to remedy any program weaknesses identified by audits and
other oversight activities. Throughout the program, numerous additional
audits of the ITP verification program were performed by the applicant's
quality assurance department, the ITP's own quality assurance
personnel, Bechtel's San Francisco Power Division Quality Assurance,
and the IDVP.n8 And, as a result of the various audit findings, the ITP
took appropriate remedial and corrective actions.n' Similarly, the staff
reviewed the ITP's quality assurance program through a series ofinspec-
tions while the verification activities were in progress.m The results of
the audits and inspections demonstrate that the ITP's quality assurance

1

HJ Dick er at Tr. fot D-847 at 10.1516; Dick tr. D-1016-18.
U4Dxk er at Tr. fol. D-847 at 13-14; de Unarte Tr. D 10lf.
33 Dick er al Tr. foi. D-847 at 1011.
n6 /l; skidmore Tr. D 8 5152.
M7 D,ck er al Tr. fol. D 847 at 11 12.
U811 at 1719; Cooper er al Tr. fol. D 1459 at 81 to .5.
E' Dsk er sL Tr. fot D-847 at 18.
M Mornli Tr. fol. D-2906 at 4-5.

614

I

I
|

l



y .

~

, !

'

,

!

s

~

program'was effectively implemented.H' No serious deficiencies were.

- . identified by the audits and the staff issued no notices of violation with
respect to the ITP quality assurance program. In total, the various audits
revealed less than 100 findings or conditions needing correction for a
project involving 1200 technical people performing design work over an

' ~ cighteen-month period.D2 ~
The Governor and the joint intervenors charge, however, that the

design verification work performed under the PG&E quality assurance
- program (Le.,'the program in efTect from November 1981 until August .
1982) is suspect because the PG&E ' program was inadequate.
Additionally, they assert that ' deficiencies identified by audits of the ITP
quality assurance program (i.e., the modified Bechtel program in effect
after August 1982) show that that program also was insufficient.D2 A

..

preponderance of the evidence does'not support either position of the
Governor and the joint intervenors.

The Governor and the joint intervenors rely upon two reports by
PG&E consultants, Project Assistance Corporation (PAC)23* and EDS
Nuclear, incorporated (EDS),m to. support their claim that the appli-
cant's quality assurance program in effect until August 1982 was inade-
quate. Both reports are generally critical of the relationship and coordina-
tion between the basic corporate quality assurance manual and the vari-
ous subordinate departmental manuals and other quality assurance
documents. The two reports do not represent, however, the results of
audits or evaluations of the pre-August 1982 PG&E quality assurance
program.* Rather, each of the reports deals with a very limited review
of the applicant's corporate quality assurance manual or the individual ,

department quality control manuals.
The Commission's regulations do not require that all pertinent quality

assurance or quality control documents be consolidated and integrated
into a single manual or set of manuals. Under the applicant's quality
assurance program none of the quality assurance and quality control

- manuals is self sufficient (i.e., each must be read in conjunction with
other documents). Because the PG&E quality assurance program is com-
prised of many documents and a large number of procedures, the appli-
cant retained PAC to review the company quality assurance manual and

DI .L at 5-6. Dict et et Tr roi. D 847 at 20. Cooper er at Tr. fol. D 1459 at 8-3 to .5I

D2 Dict er at Tr. fot. D 847 at 20 21.
m Gov. PF at 68 73. R PF at 37-45.
D4 Gov. Esh 35
D5 Gov. Exh. 36.
D4 Stokes Tr. D-3147. Gouveia Tr. D 314+. de t;narte Tr. D-3148-49, D-3173 74.
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outline the scope of the work necessary to make the manual self-
sufficient.2" PAC examined the corporate quality assurance manual,
which consists of 40 procedures out of some 2400 procedures that make
up the entire program,23: and made a number of findings critical of the
applicant's organization.2" But the items identified by PAC as missing
from the corporate manual can be found in other documents in the
program.2* Indeed, the PAC report indicated that, within the company,
complete - yet separate - quality assurance programs were being im-
plemented by various organizations.24t Similarly, EDS was retained by
the applicant to review the individual department quality control manu-
als to determine the work necessary to make each manual self sufficient
and properly coordinated with the other manusts.242 Once again, EDS
was critical of the applicant's organization 242 but the applicant's review
of the EDS findings identified no violations of10 C.F.R. Part 50, Appen-
dix B.244 Accordingly, these two limited reviews do not establish, as the
Governor and the joint intervenors would have it, that the applicant's
quality assurance program in effect from the beginning of the verification
program until August 1982 was inadequate. Hence, the verification
design work performed under the PG&E program is not inferentially
suspect.2*5 Moreover,95 to 100 percent of the design work that resulted
in modifications to the Diablo Canyon facility was performed after
August 1982.2*

2n de Unarte Tr. D 3148 49
23:Gouveia Tr. D-3149 51.
2M Gov. Exh. 35 at 4-6.
2e Gouveia Tr. D 3151 12. de Uriane Tr. D.3152
241 Gov. Exa. 3$ at $.
242 e Uriane Tr. D 3149; Stokes Tr. D.3154d

242 Gov. Exh. 36. Attachment at 1 2.
24' de Uriarte Tr. D-3156.
245 The Governor and the joint intersenors aswrt. based on the test 2 mony of a stafr witness, that the
PGAE quality assurance program in efrect from November 1981 unt:I August 1982 was also deficiently
implemented. Gov. PF at 69; JI PF at 37. Althcuth there were deficiencies in the implementation of
the PG&E prostam, staff witness Mornti pointed out that as a result of stafrinspections conducted pnor
to the vertfacation program the denciencies =cre known by the applicant and that corrective actions
were tasen and largely compicted by mid 1982. Because of this. the staff witness d:d not consider the
program implementation from November l981 to August !982 inadequate; rather he found it deficient
only in cenain paruculars. Mornli Tr. D.1025 26-
2a* Moore Tr. D.3137 00

The ITP's dec:saons to redo certain designs without reliance on any previous teview work. were made
over a period spanning the date when the modified Bechtel quaiity assurance program was adopted. The
individual decisions were made at the fo!!owing times- fiati handhet building - May 1982; auuliary
buildmg - June 1982; intake structure - June 1982: pipint - July 1982; raceways and heating, ven.
tilating and air conditiomes (HVAC) suppons - July 1982 containment annulus - January 1983.
Additionally. the decisions on all Phase 11 reviews dancluding HVAC technical reviews. electncal
reviews and mechamcal reviews) were made in Au8ust 1982. /J.
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| Nor do the conditions identified by the various audits of the ITP quali-
ty assurance program (i.e., the modified Bechtel program in effect after -
August.1982) demonstrate that the program was inadequate as charged
by the Governor and joint intervenors. Among others, the Governor
and joint intervenors point to the twenty-four conditions identified by

* '

. the IDVP in its initial audit of the ITP quality assurance program as es-
tablishing the inadequacy of the program. On the basis of that audit, and
the subsequent follow-up audit of the previously identified conditions,
the IDVP concluded that the ITP quality assurance program was being-
effectively implemented and none of the identified conditions would

: have an impact on the control of design for the ITP work.247 Our review
'

of the conditions noted by the IDVP, as well as the other audit findings
relied upon by the Governor and the joint intervenors, convinces us
that none of the conditions, singularly or in combination, shows that the
ITP quality assurance program was inadequate. Typical of these condi-
tions was ITP management's lack of action toward nine engineers who
missed three scheduled training sessions. This condition was' corrected;

j ..after the initial audit and the IDVP's follow-up audit verified that the
condition had been remedied. This minor deficiency and other similar

'
F - ones simply do not demonstrate the proa, ram was unacceptable. Consid-

[ . cring the extent of the ITP verification activities, such discrepancies are
to be expected and the very purpose of the auditing process is to ensure'

that they are caught and corrected. Thus, contrary to the charges of the.

Governor and the joint intervenors, the ITP quality assurance program,
under which the vast majority of the design verification program was,

p performed, was adequate.

[ N. In issue 9, the joint intervenors2" maintain that the applicant has
! failed to provide. assurance of component cooling water system (CCWS)
: heat removal capacity and that a technical specification limiting plant op-
'

eration does not provide a level of safety equivalent to compliare with (
:. GDC 44.2dj' During the course of a review of the applicant's analysis of the
i CCWS, the NRC staff discovered that the most limiting single failure

. from the standpoint of CCWS performance,' concurrent.with the worst-
!i design basis accident heat load, had not been considered by the applicant
L as required by GDC 44.258 Rather, the assumptions incorporated in the
,

F .

I

247 Cooper er et Tr. foi. D 1459 at 81 to .8i App. Exh. 90. IDVP Final Report. Vol.111. at $ 6.4; App.2

0 Enh.133. ITR 41, at 12. II.
1 24s 33 pp :45 46.
. 2"10 C.F R. Part 50, Appendix A. GDC 44
'

250 wernel Tr. foi. D 2864 at 12 (Contenuun 94 stafr Exh. $$. ssER 16. at 9 5 to .7.
,
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applicant's original analysis (including the use of a single heat
exchanger) led the applicant to conclude that adequate cooling for the
CCWS would be available as long as the water temperature of the ocean,
the ultimate heat sink for the Diablo Canyon reactors, did not go above
70*F. With the more stringent conditions assumed by the staff,
however, the maximum temperature of the ocean under which the
CCWS could meet the limiting conditions would be 64'F.23:

To overcome this problem, the applicant proposed a technical specifi--
cation requiring monitoring of the ocean water temperature. When the
temperature approaches the maximum allowable limit of 64'F, the nor-
mally isolated second CCWS heat exchanger will be put on line to pro-
vide the additional heat removal capability needed to maintain an accept-
able CCWS temperature in the event of the design basis loss of coolant
accident.252 in the event that the second heat exchanger, a passive unit
with low failure probability, is unavailable or fails, the technical specifica.
tion requires that the plant be shut down.253

We find the applicant's proposed technical specification is sufficient to
meet the requirements of GDC 44.254 Because the applicant's CCWS
technical specification was presented to us as " proposed," the Director
of Nuclear Reactor Regulation must ensure that the essential operating
conditions set forth in the applicant's proposal are incorporated into the
plant technical specifications before permitting operation.255

III. CONCLUSION

For the reasons we have discussed in Parts I and II, we find that the
scope and the execution of the applicant's verification programs have

251Wermiel Tr. fol. D 2864 at I-4 (Contention 9).
252Connell er el Tr. fot D-487 at 37.
253Connell Tr. D 346, D 551.

254 Connell erat Tr. fol. D 487 at 37 wermiel Tr. fot D-2864 at 3 4 (Contention 9).
255 The jome mtervenors assert that the appiicant's proposed technical specification is msufficient. They
argue that if the recently expenenced. above normal ocean temperatures contmue for long periods then,
under the technical specificanon. the plant *ii! have to thut down more frequently than ongmally
contemplated. The jomt intervenors then claim that each such untiecessary shutdown unacceptably chal.
tenges plant systems, thereby eroding the ongmal safety margins of the faciinty. Thus, they argue the
proposed limstauon does not provide a level of safety equnalent t^ aompliance with the requirements or
GDC 44 See JI PF at 45-46. The sequence of events that must c before shutdown is necessary is an
unhkely one. The ocean temperatures must reach above-normal levels and the second heat exchanger
(a passive componeno must be unavailaele for a period of at least ses hours Conne:1 Tr. D 551. In
these circumstances, the likelihood of any signiticant increase in the numper of plant shutdowns because
of wean temperatures is exceedingly remote and the etTect on the number of thermal cycles is
iriconsequential Finally, we note that the appheant's technical speulkation could be amended and an
additional heat enchanger added to the CCWs sometirne in the future if the recent transient nse in
ocean temperat; ares should become permanent of the facility should emperience unenpected and repeated
failuresin the esistmg heat enchangers. Connell Tr. D 546.
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been sufficient to establish that Diablo Canyon Unit I design adequately
meets its licensing criteria. The applicant's verification efforts provide .

,

adequate confidence that the Unit I safety-related structures, systems
and componerds are designed to perform ' satisfactorily in service and -
that any significant design deficiencies in that facility resulting from
defects in the applicant's design quality assurance program have been

~ remedied. Accordingly, we conclude that there is reasonable assurance
that the facility can be operated without endangering the health and
safety of the public. As a result, the license authorization previously
granted to the Director of Nuclear Reactor Regulation in the Licensing
Board's August 31, 1982 initial decision, LBP-82 70, supra,16 NRC at

'

854, remains in effect with respect to Unit 1. Before exercising that
- authority, the Director must ensure that the applicant has adopted an ap-
propriate technical specification for the component cooling water
system 25' in addition, before allowing commercial operation, the Direc-
tot must ensure that the applicant has performed the appropriate jet im-
pingement analyses for certain lines inside the containment.251 Until we
make our findings with respect to Unit 2, the license authorization pre-
viously granted for that unit is not effective.25:

Our findings have been made on the basis of the record evidence in
the reopened operating license proceeding. We note, however, that
recent events may afTect our findings. On February 14, 1984, the joint
intervenors filed a second motion to reopen the record 25' citing, inter
alia, a number of recently discovered, purported design deliciencies that
they assert undermine the validity and integrity of the applicant's verifi-
cation efTorts and directly bear upon the issues in the proceeding. In sup-
port of their motion, the joint intervenors proffer the affidavits of several
engineers who formerly worked at the Diablo Canyon site. The applicant
and the staff oppose the joint intervenors' motion and have filed numer-
ous affidavits of asserted experts rebutting joint intervenors' claims.: a
Although we have initially reviewed the motions and the responses, our
assessment of the-parties' filings has not been completed. In addition,
Supplement 21 of the staff's Safety Evaluation Report for Diablo
Canyon indicates that the staff is currently investigating a large number
of recent allegations concerning the Diablo Canyon facility including

256 3,e p. 618, stens.
2315ee p. 603. sners.
IlI See p. 582. supre. -
23' Joint intervenors' Monon to Augment or,in the Alternauve, to Reopen the Record.
260 5,e Pacific oas and Electnc Company's Answer in opposition to Joint Intervenors' Motion to Aug.
ment or. in the Alternanve, to Reccen (Mar. 5,1984h NRC sta#s Answer to joint Intervenors'
Monon to Augment or. in the Alternauve, to Reopen the Record (Mar. !$.1984L
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several that appear to relate to the adequacy of facility design.26' In this
regard, the staff informed us by a letter dated February 7,1984, and
again in its opposition to the joint intervenors' motion, that it is current-
ly investigating matters relating to small bore piping at the facility that
directly bear upon the issues in this proceeding. Therefore, some of
these matters may require that we again reopea the record in the pro-
ceeding and hear further evidence.262 Hence, it is possible that these
findings may have to be amended or withdrawn in their entirety depend-
ing upon the nature of the new evidence.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the,

Appeal Board

Concurring opinion of Mr. Moore:

I write separately on an additional point in order to call it to the Com-
mission's attention. In the reopened proceeding, the joint intervenors
and the Governor sought to litigate severalissues involving the adequacy
of the applicant's verification efforts in light of the asserted failure of the
applicant's quality assurance program to comply with 10 C.F.R. Part 50,
Appendix A, GDC 1. Specifically, the joint intervenors and the Gover-
nor claimed, based on the applicant's FSAR, that the applicant had no
quality assurance program to assure the design of structures, systems
and components that were "important to safety" within the meaning of
Appendix A. Rather, they asserted the applicant only had a quality assur-
ance program to assure the design of structures, systems and compo-
nents that were " safety related" within the meaning of 10 C.F.R. Part
50, Appendix B.

At the prehearing conference, we excluded these issues from the re-
opened proceeding. We ruled that the history of the Diablo Canyon

261 NUREG 067$. supplement No. 21. "$afety Evaluation Report RetaieJ to the Operation of Diablo
Canyon Nuclear Power Plant. Units 1 and 2* (Dec.194R

262 8ecause the joint intervenors' appeal frorn the Lisensing Board's initial decision. LBP 82 70, are.
16 NRC 756. is stdl pend;ng before us and, to addition. the joint intervenors' latest motion was filed
while the reopened phase of the prweeding was befors us, we necessarily retain jurisdictson over the
proceeding.
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operating license application showed that the two terms, "important to
safety" and " safety-related," had been used synonymously by the appli-
cant and the stafT, and to the extent the quality assurance criteria are cut-
rently interpreted to distinguish between the terms, such distinction
would not be retroactively applied to Diablo Canyon.*

I highlight this matter because on January 18, 1984 the staff issued
Board Notification 84 011 regarding the meaning of the terms
" safety related" and "important to safety." That notification contains a
January 5,1984 letter from the Director, Division of Licensing, to all
operating licensees and applicants. The letter states that applicants are re-
sponsible for developing and implementing quality assurance programs

i that meet the requirement of Appendix A, GDC 1, for plant equipment
"important to safety" as well as a program for " safety related" egrb-
ment in accordance with Appendix B. The letter then suggests this inter-
pretation of the regulations is not new but one that the staff has always
followed. If the Director's position on this matter is now that of the
Commission (including the asserted long-standing nature of the
interpretation), then it would appear that the Governor and the joint in-
tervenors must be given an opportunity to litigate the issues regarding
the applicant's compliance with Appendix A.

,

APPENDIX A

Issues at Hearing in Accordance with Orders of August 26 and
j October 7,1983 (unpublished)
|.

| 1. The scope of the IDVP review of both the seismic and nonseismic
| aspects of the designs of safety related systems, structures and compo-'

nents (SS&Cs) was too narrow in the following respects:
(a) The IDVP did not verify samples from each design activity

(seismic and nonseismic).0
| (b) In the design activities the IDVP did review, it did not verify

samples from each of the design groups in the design chain per-
forming the design activity.

(c) The IDVP did not have statistically valid samples from which
to draw conclusions.

|

' Transcript of August 23.1993 prehearms conference at D4~ .8.
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(d) The IDVP failed to verify independently the analyses but <

merely checked data ofinputs to models used by PG&E.
(e) The IDVP failed to verify the design of Unit 2.

2. The scope of the ITP review of both the seismic and nonseismic
aspects of the designs of the safety related systems, structures and
components (SS&Cs) was too narrow in the following respects:

(a) The ITP did not verify _ samples from each design activity
(seismic and nonseismic).

(b) In the design activities the ITP did review, it did not verify
samples from each of the design groups in the design chain per-
forming the design activity.

(c) The ITP did not have statistically valid samples from which to
draw conclusions.

(d) The ITP has failed systematically to verify the adequacy of the
design of Unit 2.

3. In various situations listed below the ITP used improper engineer.
ing standards to determine whether design activities met license criteria.
In some of these situations, the IDVP either used or approved the use
of such improper standards or did not verify them at all.

(O The ITP's modeling of the soil properties for the containment
and auxiliary buildings was improper in that:

(i) in the soil structure interaction analysis of conta!nment
for the DE [ Design Earthquake] and the DDE [ Double
Design Earthquakel, use of boundary motion inputs to
the model w'ere improperly used;

(ii) the soil structure interaction analysis for contain.aent for
the DE and the DDE uses a seven percent damping value
for rock, which is unconservative, especially for the DE

(iii) the dynamic analyses of the containment for all earth-
quakes omit any analysis of uplifting of the foundation
mat;

(iv) the modeling of the soil springs for the auxiliary building
does not specify soil properties;

(v) in the modeling of the soil springs for the auxiliary
building, the motion inputs to the lower ends of the
springs does not account for all soil structure interaction
phenomena that could be expected.

(o) The ITP has not demonstrated, and the IDVP has not verified,
that the DCP modeling of the seismic response of the fuel han.
dling building is proper, in that the DCP has not adequately
justified the use of the translational and torsional response of
the auxiliary building as input to the fuel handling building nor
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has it demonstrated the validity of the dynamic degrees of free-
- dom selected.

~ (p) The ITP has not demonstrated, and the IDVP has not verified,
that the DCP seismic model of the slabs in the auxiliary build.
ing is proper, in relation to the use of vertical and rotational .
springs to model the columns, and the motions used as input
at the ends of the springs'not connected to the slabs. In
addition, in the study of the diaphragms, the ITP has not ade-
quately accounted for the inplane flexibility of these slabs, and
has not adequately demonstrated that stresses are within allow-
able limits at all elevations.

(q) The ITP has not demonstrated and the IDVP has not verified,
that the soils analysis for the buried diesel fuel oil tanks is
proper in that the values of the exponent shown in figure 14 of
ITR 68 have not been demonstrated to be appropriate and the
variation of shear velocity with depth is not properly justified.

(r) The ITP has not demonstrated and the IDVP has not verified
that the soils analysis for the auxiliary saltwater piping and cir-

| culating water intake conduits is proper in that the selection of
the modulus versus strain curve utilized is not justified.

(s) The ITP has not demonstrated and the IDVP has not verified
that the seismic analysis of the turbine building is proper in
that bolt bearing capacities were taken from an inappropriate
source.

(t) The ITP has not demonstrated and the IDVP has not verified
that the seismic analysis of the turbine building is proper in
that the use of four different models for the vertical analysis
has not been justified.

4. The IDVP accepted deviations from the licensing criteria without
providing adequate engineering justification in the following respects:

(a) Contrary to the requirements of FSAR Section 17.1 regarding
compliance of the as built installation with the design
documents, the ID\ P review of the AFWS disclosed that the

i

; as built installation failed to meet the design drawings in that
'

(i) a steam trap on the turbine driven AFW pump steam
supply line is not provided and (ii) there are discrepancies in
the arrangement of the long term cooling water supply line.

i (b) Contrary to FSAR Section 8.3.3, the electrical design does not
fully comply with the commitments regarding separation and
color coding.

(h) Contrary to PG&E's September 14 and December 28, 1978
licensing commitments, CRVPS equipment identified in the
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FSAR as necessary. to maintain control room habitability
during safe shutdown has not been evaluated regarding the ef-

. fects of a moderate energy pipe break.
'

(i) The fire protection for the motor driven AFW pump room is
not consistent with the PGAE licensing commitment for fire

, zone separation as' stated in its November 13,1978 Supplemen-
. tal Information for Fire Protection Review ("SIFPR") in that:

(1) there is a large grated sentilation opening in the ceiling of
the room;

(2) a fire damper has gaps when it is closed.
. (j) The fire protection for the AFW pump room is not consistent -

with the PG&E licensing commitment for cable separation as
stated in its SIFPR of November 13,1978 in that:
(1) the pumps for the motor driven AFW pumps and the con-

trol circuitry for a flow control valve necessary for opera-
tion of the turbine driven AFW pump are located in a
single fire zone;

(2) cables for some AFW circuits are not routed in accord
with descriptions in the SIFPR and four AFW circuits
PG&E committed to identify. and review in the SIFPR
were not included in that document.

(k) Contrary to the licensing commitment set forth in its SIFPR of
November 13, 1978, each of the three 4160 volt cable spread-
ing rooms has a ventilation opening leading up to the 4160 volt
switchgear rooms.

(1) Contrary to FSAR Section 3.6, possible jet impingement inads
have not been considered in the design and qualification of
safety related piping and equipment inside containment. i

(q) Contrary to PG&E's December 28,1979 licensing commitment
letter to the NRC, modifications to protect two Auxiliary
Feedwater valves from the effects of moderate energy line
breaks were not implemented.

.(r) Contrary to the licensing commitment to maintain minimum
system redundancy as stated in FSAR Section 3.6A (NSC eval-
uation of pipe break outside containment), four components
were identified for which high energy line cracks could cause
temperatures in excess of the specification temperatures of the
components.

(s) Contrary to the licensing commitment to maintain minimum
system redundancy as stated in FSAR, Section 3.6A (NSC
evaluation of. pipe break outside containment), a conduit was

.
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identified whose failure due to a high energy line crack could
eliminate redundant Auxiliary Feedwater system flow.

(t) Contrary to the FSAR Section 8.3 commitment to provide
switchgear buses with adequate short circuit interrupting
capability, the calculated duties for circuit breakers on 4160 V
buses F, G, and H were above the nameplate ratings for those
buses.

(u) Contrary to single failure criteria stated in FSAR Section 3.1.1,
reviews of the Auxiliary Feedwater and Control Room Ventila-
tion and Pressurization systems identified circuit separation
and single failure deficiencies. Similar deficiencies were identi-
fled in additional verification reviews, which included other
safety related systems.

5. The verification program has not verified that Diablo Canyon
Units 1 and 2 "as built" conform to the design drawings and analyses.

6. The verification program failed to verify that the design of safety.
related equipment supplied to PG&E by Westinghouse met licensing
criteria.

7, The verification program failed to identify the root causes for the
failures in the PG&E design quality assurance program and failed to
determine if such failures raise generic concerns.

8. The ITP failed'to develop and implement in a timely manner a
design quality assurance program in accordance with 10 C.F.R. Part 50,
Appendix B to assure the quality'of the recent design modifications to
the Diablo Canyon facility and the IDVP failed to ensure that the correc-
tive and preventative action programs implemented by the ITP are suffi-
cient to assure that the Diablo Canyon facilities will meet licensing
criteria.

9. Contrary to General Design Criterion 44 (GDC 44) of Appendix
A to 10 C.F.R. Part 50, PG&E has failed to provide adequate assurance .
of component cooling water system (CCWS) heat removal safety func.
tion capacity in that the maximum ocean water temperature of 64*F. is
not conservative because it has already been exceeded in 1983. Further-
more a technical specification limitation which permits plant operation
at reduced power levels in lieu of enlarging the capacity of the CCWS
does not provide an equivalent level of safety as compliance with the re-
quirements of GDC 44 (SSER,16 (Aug.1983) and September 1983
ocean water temperature readings).
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APPENDIX B - LIST OF WITNESSES

Applicant's Witnesses

Anderson, Richard C.
Education: B.S. Mechanical Engineering

University of California at Berkeley
Present Occupation: An EnCaeering Manager for Bechtel Power

Corporation now assigned as the
Engineering Manager for the Diablo
Canyon Project

Connell, Edward C., III
Education: M.S. Nuclear Engineering,1974

Purdue University
Present Occupation: Mechanical Group Supervisor (Bechtel)

Diablo Canyon Project
Cranston, Gregory V.

Education: B.S. Nuclear Science
United States Naval Academy, Annapolis,

MD
,Present Occupation: Project Engineer (Bechtel) for Unit 2 of

the Diablo Canyon Project
Dick, Charles W.

Education: M.S. Electrical Engineering,1948
Stanford University

Present Occupation: Project Manager (Bechtel) and member of
project management team of the Diablo
Canyon Project

Gouveia, Leigh A.
Education: B.S. Mechanical Engineering,1968

California State Polytechnic College,
San Luis Obispo

Present Occupation: Project Engineer for Project Assistance
Corporation

Hoch, John B.
Education: B.S. Mechanical Engineering,1959

University ofIdaho
Present Occupation: PG&E Project Manager of Diablo Canyon

Project
Jacobson, Michael J.

Education: B.S. Civil Engineering,1970
Sacramento State College
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Present Occupation: Project Quality Assurance Engineer
(Bechtel) for Diablo Canyon Project

Kaplan, Stanley .
Education: Ph.D Mechanical Engineering and Applied

Mathematics,1960
University of Pittsburgh

Present Occupation: President, Kaplan & Associates, Inc. - a
consulting firm specializing in risk analysis
and applied decision theory j

Kreh, Edward J., Jr. '

Education: B.S. Mech;nical Engineering
Carnegie Institute of Technology (now

Carnegie Mellen University) of
Pittsburgh, PA

Present Occupation: Senior Consulting Engineer with SMC
O'Connell and Associates of Pittsburgh,
PA

Moore, Gary H.
Education: M.S. Mechanical Engineering,1969

San Jose State University
Present Occupation: PG&E Unit 1 Project Engineer of the

Diablo Canyon Project
Seed, H. Bolton

Education: Ph.D Civil Engineering,1948
Kings College, London University

Present Occupation: Professor, University of California at
Berkeley

Shipley, Larry E.
Education: B.S. Mechanical Engineering

United States Merchant Marine Academy,
Kings Point NY

Present Occupation: Assistant Chief Engineer (Plant Design) in
Bechtel's San Francisco Power Division
and Technical Consultant to Diablo
Canyon Project

Skidmore, Steven M.
Education: M.S. Nuclear Engineering,1969

Stanford University
Present Occupation: PG&E Manager of Quality Assurance in

the Nuclear Power Generation Department
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' Stokes, William J.
Education: B.S. Mechanical Engineering,1974

Drexel University - .

Present Occupation: Partner, Shalako Energy Services (formerly
with EDS Nuclear)

de Uriarte, Thomas G.
Education: B.S. Civil Engineering,1967

University of California at Berkeley
Present Occupation: Senior Engineer, Quality Assurance

Department, Pacific Gas and Electric
' Company

Vahlstrom, Wallace
Education: Electrical Engineer (degree not specified)
Present Occupation: Senior Electrical Engineer at Pacific Gas

and Electric Company
White, William H.

Education: Ph.D Civil Engineering
University of Colorado

Present Occupation: Engineering Specialist with Bechtel's San
Francisco Power Division - Seismic
Analysis and Assistant Project Engineer in
the Diablo Canyon Project

Wiesemann, Robert A.
Education: B.S. Mechanical Engineering,1949

Case Institute of Technology
Present Occupation: Manager of Regulatory and Legislative

Affairs in the Nuclear Technology
Division of the Westinghouse Electric
Corporation

IDVP Witnesses

Biggs, John M.
Education: M.S. Civil Engineering,1947

Massachusetts institute of Technology
Present Occupation: Professor Emeritus of Civil Engineering,

Massachusetts Institute of Technology and
Partner in the Consulting Firm of Hansen,
Holley and Biggs, Inc.

Cloud, Robert L.
Education: Ph.D Mechanical Engineering,1964

University of Pittsburgh
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Present Occupation: President, Robert L Cloud Associates, Inc.,
Berkeley, CA '

Cooper, William E. '

Education: Ph.D Engineering Mechanics,1951
Purdue University.

Present Occupation: Senior Vice President and Technical Director
of Teledyne Engineering Services until
1976, now Consulting Engineer for

.
.Teledyne

Holley, Myle J., Jr.
Education: M.S. Civil Engineering,1947 - *

Massachusetts Institute of Technology
Present Occupation: ' Professor Emeritus, Massachusetts Institute

of Technology and Partner in the
Consulting Firm of Hansen, Holley and
Biggs, Inc.

Krechting, John E.
Education: ' B.S. Naval Science,1965

United States Naval Academy
Present Occupation: Employed by Stone & Webster Engineering

Corporation - assigned as Project Engineer
for the IDVP

Reedy, Roger F.
' Education: B.S. Civil Engineering,1956

Illinois Institute of Technology
Present Occupation: President, R.F. Reedy, Inc., Consulting

Engineers, Los Gatos, CA
Wray, Ronald

Education: M.S. Engineering Science,1962
i

Rensselaer Polytechnic Institute
Present Occupation: Theoretical Stress Analyst, Teledyne

Engineering Services

Governor's Witnesses

Apostolakis, George
Education: Ph.D Engineering Science and Applied

Mathematics
California Institute of Technology

Present Occupation: Professor, Engineering and Applied Science,
University of California at Los Ang~ lese
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Hubbard, Richard B.
Education: B.S. Electrical Engineering,1960

.
_ University of Arizona

Present Occupation: Vice President - MHB Technical
Associates, San Jose, CA

Roesset, Jose M.
Education: D.S. Structures and Soil Mechanics,1964

Massachusetts Institute of Technology
Present Occupation: Professor, University of Texas, Austin, TX

Joint Interveners' Witness

Samaniego, Francisco J.
Education: Ph.D Mathematics Statistics,1971

i University of California at Los Angeles
, Present Occupation: Professor, Division of Statistics, University
! of California at Davis

Staff's Witnesses

Altman, Willard D.
Education: Ph.D Mathematics,1975

University of Virginia
Present Occupation: Section Chief, Quality Assurance Branch,

Division of Quality Assurance, Safeguards,

| and Inspection Programs, Office of'

Inspection and Enforcement, U.S. Nuclear
Regulatory Commission

Costantino, Cast J.
Education: Ph.D Civil Engineering,1966

! lilinois Institute of Technology
Present Occupation: Professor, Civil Engineering, City College of

the City University af New York
- Haass, Walter P.

_

Education: B.S. Mechanical Engi.:eering,1952
Stevens Institute of Technology

Present Occupation: Assistant to the Director, Office ofInspection
;
'

and Enforcement, U.S. Nuclear
Regulatory Commission

Knight, James P.
Education: B.S. Mechanical Engineering,1957

Northeastern University
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Present Occupation: Assistant Director for Components and
Structures Engineering, Division of
Engineering, Omce of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission

Knox, John L.
Education: B.S. Electronic Systems Engineering,1971

University of Maryland
Present Occupation: Senior Reactor Systems Engineer

(Electrical), Power Systems Branch,,

Division of Systems Integration, Omce of
Nuclear Reactor Regulation, U.S. Nuclear

. Regulatory Commission
Kubicki, Dennis J. .

Education: RS. Fire Protection and Safety Engineering,
1974

filinois Institute of Technology
Present Occupation: Fire Protectica Engineer, Chemical

Engineering Branch, Division of
Engineering, Omce of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission

Kuo Pao Tsin
Education: Ph.D Civil Engineering,1974

Rice University
Present Occupation: Section Leader, Structural and Geotechnical

Engineering Branch, Division of
Engineering, Omce of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission

Miller, Charles A.
Education: Ph.D Civil Engineering.1966

!!!inois Institute of Technology
Present Occupation: Professor, Department of Civil Engineering,

City College of the City University of New
York
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Morrill, Philip J.
Education: B.S. Nuclear Engineering,1966 -

United States Naval Academy
Present Occupation: Reactor inspector, Division of Resident,

Reactor Projects and Ensincering
Programs, Region V, U.S. Nuclear
Regulatory Commission

Philippscopoulos, A.J.
Education: Ph.D Civil Engineering,1980

Polytechnic Institute of New York
Present Occupation: Associate Scientist, Structural Analysis

Division, Department of Nuclear Energy.
Brookhaven National Laboratory ,

Polk, Harold E.
Education: B.S. Civil Engineering,1958

North Carolina State College
Present Occupation: Senior Structural Engineer, Structural and

Geotechnical Branch, Division of
Engineering, Omce of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission

Schierlins, Hartmut, E.H.
Education: M.S. Nuclear Ensincering,1963

,

| Catholic University of America
Present Occupation: Senior Project Manager Division of

Licensins, Omce of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission

Wang, Pins Chun
| Education: Ph.D Civil Engineering,1951
I University ofIllinois

Present Occupation: Professor, Civil Ensincering
Polytechnic Institute of New York

Wermiel, Jared S.
Education: B.S. Chemical Ensincering,1972

Drexel University
Present Occupation: Section Leader, Auxiliary Systems Branch,

Division of Systems Integration, Omce of
Nuclear Reactor Regulation, U.S. Nuclear
Regulatory Commission
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Cite as 19 NRC 633 (1984) ALAB 764

UNITED STATES OF AMERICA
NUdLEAR REGULATORY COMMISSION

ATOMIC S FETY AND LICENSING APPEAL BOARD

Administrative Judges:

2 .s

Christine N. Kohl, Chairman
Dr. John N. Buck
Thomas S. Moore

s

in the Matter of Docket Nos. 50 329 OM&OL
50.330 OM&OL

'

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2) March 30,1984

The Appeal Board affirms the Licensing Board's refusal to quash sub-
poenas aimed at employees of a nonparty to this operating license
proceeding.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(NONPARTY)

A nonparty to an operating !icense proceeding may appeal immediately
an otherwise interlocutory discovery order. Pac (/ic Gas and Electric Co.
(Stanislaus Nuclea.- Project, Unit 1), ALAB-550, 9 NRC 683, 686 n.1
(1979).

RULES OF PRACTICE: SUBPOENAS

A board may issue a subpoena upon a showing of only " general rele-
vance" and "shall not attempt to determine the admissibility of
evidence." See 10 C.F.R. [ 2.720; see also 10 C.F.R. f 2.740(b)(1).
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PRIVILEGES: FIRST AMENDMENT (THE PRESS)

That the press enjoys a qualified privilege not to reveal its sources in
certain circumstances is beyond doubt. Bran: burg v. Hayes, 408 U.S.
665, 709-10 (1972) (Powell, J., concurring); United States v.
Cuthbertson, 630 F.2d 139,147 (3d Cir.1980), cert. denied, 449 U.S.
1126 (1981); Silkwood v. Kerr-McGee Corp., 563 F.2d 433,436-37 (10th
Cir.1977); Carey v. Hume, 492 F.2d 631, 636 (D.C. Cir.), cert.
dismissed,417 U.S. 938 (1974); Baker v. F&F Investment, 470 F.2d 778,
783 (2d Cir.1972), cert. denied,411 U.S. 966 (1973).

PRIVILEGES: GENERALLY

Courts traditionally have been loath to create a new testimonial privi-
lege or to extend an existing one, "since such privileges obstruct the
search for truth." Bran: burg v. Hayes, supra, 408 U.S. at 690 n.29. See
Herbert v. Lando,441 U.S.153,175 (1979).

EVIDENCE: DUTY TO PROVIDE

All citizens have a " general duty . . . to provide evidence when neces-
sary to further the system ofjustice." Wright v. Jeep Corp.,547 F. Supp.
871, 875 (E.D. Mich.1982). See Bran: burg v. Hayes, supra, 408 U.S. at
688.

PRIVILEGES: FIRST AMENDMENT (THE PRESu.

The qualified First Amendment privilege of the press has been consis-
tently and strictly limited to those reasonably characterized as part of the
media. Compare, e.g., the following cases where the privilege has been
recognized: United States v. Cuthbertson, supra: Silkwood v. Kerr-McGee
Corp., supra: Baker v. F&F Investment, supra: Solargen Electric Motor Car
Corp. v. American Motor Corp., 506 F. Supp. 546 (N.D.N.Y.1981); in re
Consumers Union of the United States. Inc. (Starks v. Chrysler Corp.) 32
Fed. R. Serv. 2d 1373 (S.D.N.Y.1981); Apicella v. McNeil Laboratories,
Inc., 66 F.R.D. 78 (E.D.N.Y.1975); with Wright v. Patro/ men's Benevo-
lent Ass *n,72 F.R.D.161 (S.D.N.Y.1976).

PRIVILEGES: FIRST AMENDMENT (SCHOLAR'S)

The " scholar's privilege" - an alleged outgrowth of the journalist's
First Amendment privilege - is of doubtful validity under modern case
law, at least as applied to non-scholars. See Wright v. Jeep Corp., supra,
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547 F. Supp at 875 76. See also In re Dinnan,661 F.2d 426,427-31 (5th
Cir.1981), cert. denied,457 U.S. I106 (1982).

PRIVILEGES: FIRST AMENDMENT (THE PRESS)

Where the courts have recognized a journalist's privilege, they have
balanced "the potential harm to the free flow ofinformation that might
result against the asserted need for the requested information." Bruno &
Stillman, Inc. v. Globe Newspaper Co.,633 F.2d 583,396 (1st Cir.1980)
(footnote omitted). See Bran: burg v. Hayes, supra, 408 U.S. at 710;
United States v. Cuthbertson, supra, 630 F.2d at 148; Carey v. Hume,
supra, 492 F.2d at 636-39; Solargen Electric Motor Car Corp. v. American
Motor Corp., supra, 506 F. Supp. at 550.

PRIVILEGES: FIRST AMENDMENT (THE PRESS) '

The principal factors to consider in determining to give recognition to
the journalist's privilege are whether the requested information is rele-
vant and goes to the heart of the matter at hand, and whether the party
seeking the information has tried to obtain it from other possible
sources. Silkwood v. Kerr-McGee Corp., supra, 563 F.2d at 438; Baker v.
F&FInvestment, supra,470 F.2d at 783.

RULES OF PRACTICE: PROTECTIVE ORDERS

Boards assume protective orders will be obeyed unless a concrete
showing to the contrary is made. One who violates a protective order
risks serious sanction. See Commonwealth Edison Co. (Byron Nuclear
Power Station, Units I and 2), ALAB-735,18 NRC 19,25 (1983).

RULES OF PRACTICE: PROTECTIVE ORDERS

Imposition of a protective order can be a pragmatic accommodation of
the need for discovery and the protection of the asserted interests of the
persons against whom discovery is directed.

APPEARANCES

John W. Karr, Washington, D.C., for the appellants, Government Ac-
countability Project employees Louis Clark, Thomas Devine,
Billie Pirner Garde, and Lucy Hallberg.
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David M. Stahl, Susan D. Proctor, and Sarah H. Steindel, Chicago,
Illinois, for the applicant, Consumers Power Company.

,- ..
.

Donald F. Hassell and Nathene A. Wright for the Nuclear Regulatory
Commission staff.

MEMORANDUM AND ORDER

Four employees of the Government Accountability Project (GAP)

^

have appealed the Licensing Board's refusal to quash subpoenas directed
to them in this operating license proceeding. See LBP-83-53,18 NRC
282, . reconsideration denied. LBP-83-64,18 NRC 766 (1983).' For t!<c
reasons stated below, we affirm the Licensing Board's decision.

.

I.

In July 1982, applicant Consumers Power Company (CPC) requested
the Licensing Board to issue the four subpoenas here challeliged. Ac-
cording to applicant, GAP submitted a!5 davits to the NRC a!!eging poor
quality work at the hiidland facility and gave similar inform:,rion to the
press.' Applicant further asserted the relevance of this information to its
pending licensing proceeding before the Licensing Board. CPC Applica-
tion for Deposition Subpoenas Ouly 8,1982) at 1,2. The Bs,rrd agreed
as to the general relevance of GAP's allegations to certain ivatters al-
ready at issue in the proceeding and accordingly issued the cibpoena:.
Licensing Board hiemorandum of July b,1982 (unpublished).; .

Applicant, however, acceded to the NRC staff's request to ceier se v-
ing the subpoenas while the staff conducted its own inves:.;ption of

. GAP's a!!egations. In hf arch 1983, applicant informed the staF ofits in-
tention to proceed with discovery, and the stafT did not object Letter
from 31.1 Miller to J.G. Keppler (hfarch 22, 1983). Applic'ent subse-
quently served its subpoenas, and GAP moved to quash on essentially
three grounds: (1) First Amendment privilege, deriving from GAP's

3 For case of reference we will refer to the four appellants sollectively as G AP. G AP a not a party to
the operaung licerne proceeding and thus may appeal now an otherwise interlocutory escovery order.
Pacpc Gas andDectre Co (stamslaus Nuclear Protect. Umt 1). ALAB-550, 9 NRC $83 !6 n 1 (1979).
2 ee 10 C F.R. { 2.720, whicit provides that a board may issue a subpoena upon a t'owing of onlyS

" general relevance" and "shall not attempt to determine the admissibility of evidenu '' See also 10
C.F.R.12.740(bH I).
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information gathering and ' disseminating functions:-(2) common law
_

_ . privilege; and (3) estoppel, resulting from the NRC's asserted promise .
of confidentiality. GAP Motion to Quash Subpoenas (June 27, 1983)._

.

As GAP explained, it " offers. assistance . to. public and private -
employees, private citizens and community-oriented groups who pursue
illegal, wasteful, improper or negligent actions by government or corpo '
rate bodies." Id.' at 1. Citizens groups in Midland, Michigan, thus ap-
proached GAP, seeking assistance for "whistleblowers" at the Midland
nuclear plant. GAP agreed to help and, serving as a conduit, submitted
to the NRC staff six affidavits (five from persons who sought to remain

_

_

anonymous) alleging poor quality work and safety problems at the plant.
Id. at 2-3. Applicant's subpoenas, in GAP's view, are designed to deter-
mine the identities of the Midland whistleblowers and thereby deter
others from coming forward in the future. Id. at 3.

The Licensing Board denied the motion. It concluded, in agreement
with both applicant and the staff, that GAP's motion was " premised on
the false notion that-the Applicant is seeking to expose the identity of
the confidential informants." LBP-83-53, supra,18 NRC at 286. See
CPC Application for Deposition Subpoenas at 2-3, Schedule of Docu- '

ments Requested at 2. It thus found it unnecessary to reach the question
of privilege.3 As for GAP's claim of estoppel, the Board noted that the
Commission's " assurance . . . of nondisclosure" went only to the in-
formants' identities.18 NRC at 286. The Board did, however, take steps
- at the stafTs urging and without objection by applicant - to assure
that the release of the contents of the. affidavits will not inevitably or
inadvertently lead to the disclosure of the affiants' identities, and so un-
dermine GAP's credibility. Specifically, the Board entered a protective

- order providing that (1) the informants' identities, and any information
that might reasonably lead to their disclosure, need not be provided on
deposition or in the subpoenaed documents; (2) if such infermation is
inadvedently disclosed, it shall be deleted from the transcript arid not -
revealed by those present; (3) all information elicited is to be restricted
to applicant's counsel. the NRC staff, intervenors, and, to the extent
necessary, the Board itscif; and (4) applicant, the staff, and deponents
may present to the iicensing Board for resolution any dispute over what
constitutes protected information. Id. at 289-90. See 10 C.F.R.-

ff 2.720(f), 2.740(c). The Board also repeated the direction of its

3
The Board did note. however, that the privileges asserted are not absolute and wou d require a balanc.

ing of the need for the information against the harm in reveshng it. Under such a test, the Board
' mould not in any event quash the instar.t subpoenas on the basis or prmlege " LBP.83 53 supra,18
NRC at PS-49. .

-
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Memorandum of July 8,1982, that the scope of the depositions and
documents sought trader these subpoenas be -

.
ilimited to "[that information) relevant to the matters already at issue in '5e OL/OM

(including admitted contentions) proceedings." In that connection, the manner in
which GAP generally obtains information would not be relevant; the manner in
which it obtained particular information re!cvant to particular contentions or issues
might be relevant.

18 NRC at 287.4 See LBP-82 Il8,16 NRC 2034, 2047-50, 2057 61
(1982), for a' description of the pertinent " matters already at issue" in
this proceeding.

Still dissatisfied, GAP asked the Licensing Board to reconsider its
denial of the motion to quash. The Board denied the motion for recon-
sideration but elaborated somewhat on its earlier decision. It pointed out
that, although it found it unnecessary to decide if either asserted privi-
lege applied, it did in fact undertake the balancing test employed where .

such a privilege is found to exist. LBP-83-64, supra,18 NRC at 768-69.
See note 3, supra. The Board emphasized the value of the protective
order imposed and found GAP's expressed apprehension of a breach of
that order baseless.18 NRC at 769-70. The Board also stressed the
limits on the scope of discovery permitted under the subpoenas and
provided further guidance in that regard. Id. at 771-72.

GAP now appeals the Licensing Board's two orders denying its
motion to quash the subpoenas.5 Both applicant and the staff urge that
we affirm the Board's decision.'

'In the same order. the Board granted a separate motion to quash the subpoenas to the extent they
requested testimony and documents concernmg communications between G AP and two mtervenors in
this proceeding. The Board based its decision on attorney-chent pnvilege. See ut. at 284-86. That matter
is not before us in this appeal.
5 G AP sought a stay of the Board's decision from both the Licensing Board and us. In each instance,

the stay request was demed. See LEP-33-64. upra.18 NRC at 768. 772,773. Appeal Board Memoran-
dum of October 6.1983 (unpubbstadh Appeal Board order of october 27.1983 (unpublished). No
party, however, has requested an expedated appeal.

When GAP faded on october 27.1983 to produce the subpoenaed documents, appbcant moved to
compel and sought court enforcement of the subpoenas. CPC Motion to Compel and Apphcation for En-
forcement of subpoenas tNovember 2.1983). The GAP deponents responded that they "will not
appear for depositions unless and untd ordered to do so by a court of the Ur.ited states.'' G AP Depo-
nents' Response (November 4.1983) at 2 n.*. See solargen Eirctre Motor Car Corp. v. Ameran Motor
Corp.: 506 F. supp. 546. 552 (N D.N.Y. [981), where the court was ** greatly bothered by the unreasona-

- ble refusal of the (subpoenaed persons) to esen appear at their designated deposinons. . " The Licens-
mg Board granted applicant's motion and asked the NRC's General Counset to seek court enfercement
of the subpoenas. Memorandum and Order of November 8,1983 f unpublished). See 10 C.F.R.
i 2.720(g). Apparently furtner action in that regard has been deferred pending resolution of the instant
appeal.
6.';phcant has moved for leave to file corrected copies ofits bnef. The purpose of the motion is to pro-

vide the table of contents and table of authonties omitted from its crismal filing more than six w:cks
fContinued)

1
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On appeal, GAP renews two of the three arguments it made to the
Licensing Board, specifically those concerning the " privileged" nature
of the information solicited by the subpoenas.7 Its principal argument is
that the subpoenas impair "its First Amendment right freely to collect
information from confidential sources about the safety problems at the
Midland nuclear plants." GAP Memorandum in Support of Appeal
(October 20,1983) at 4. Because it gathers information from confidential
sources and passes it on to the NRC for investigation, GAP claims that,
like journalists and scholars, it is entitled to the qualified privilege -
footed in the First Amendment guaranty of a free press - not to disclose
its sources.8 GAP's second and independent argument is that the sub-
poenas violate the common law principle of confidential communica-
tions. Id. at 9-10. See 8 Wigmore, Evidence } 2285 (J. McNaughton rev.
1961). We find no merit to either argument.

A. - As noted, GAP draws an analogy between itself and the press,
contending that "[t]he growing line of cases which protects journalists
and news editors in their news-gathering and editorial functions clearly
protects GAP's information-gathering which serves the public interest."
GAP Memorandum in Support of Appeal at 5. That the press enjoys a
qualified privilege not to reveal its sources in certain circumstances is
beyond doubt. Bran: burg v. Hayes. 408 U.S. 665, 709-10 (1972)
(Powell, J., concurring); United States v. Cuthbertson,630 F.2d 139,147
(3d Cir.1980), cert. denied. 449 U.S.1126 (1981); Silkwood v. Kerr-
McGee Corp., 563 F.2d 433, 436-37 (10th Cir.1977); Carey v. Hume,
492 F.2d 631, 636 (D.C. Cir.), cert. dismissed. 417 U.S. 938 (1974);
Baker v. E&Elnvestment, 470 F.2d 778, 783 (2d Cir.1972), cert. denied,
411 U.S. 966 (1971). We can find no basis, however, for expanding the
press' qualified privilege to encompass GAP's activities.

First, courts traditionally have been loath to create a new testimonial
privilege or to extend an existing one, "since such privileges obstruct
the search for truth." Bran: burg, supra. 408 U.S. at 690 n.29 (plurality
opinion). See Herbert v. Lar,do, 441 U.S.153,175 (1979). Further, all
citizens have a " general duty . . . te provide evidence when necessary to
further the system of justice." Wright v. Jeep Corp., 547 F. Supp. 871,

earher. See 10 C F.R 12.762(c). We g ont the motion. although the proffered material came too late
to be of any real value. In the future, we etrect applicant's counsel. as well as the other parties, to con-
form their pleadings to the Commission's Rules of Practice. See 10 C.F R. ) 2.762m.

7 G AP no longer presses its "estopper claim. See p. 637. supra
8 OAP here abandons one of the First Amendment arguments it pressed before the Licensing Board -

s.e., that it serves as a conduit through whKh citizens can " petition the Gosernment for a redress of
grievances." U.s. Const. amend. I. See G AP Motion to Quash at 4-6.

639



= v^rr -
'~

r ,
,

,

7

.

-

875 (E.D. Mich.1982). See Bran: burg, supra, 408 U.S. at 688 (plurality
opinion).

Second, despite GAP's suggestion to the contrary, the qualified privi-
lege of the press has been consistently and strictly limited to those rea-
sonably characterized as part of the media. Compare, e.g., the following
cases where the privilege has been recogrGzed: Cuthbertson, supra
(Columbia Broadcasting System); Silkwood, supra (free-lance documen-
tary filmm' ker); Baker, supra ~ (journalist); Solargen, note 5, supraa

(television cameraman); in re Consumers Union of the United States, Inc.
. (Starks v. Chrysler Corp.), 32 Fed. R. Serv. 2d 1373 (S.D.N.Y.1981)
(publisher of Consumer Reports); Apicella v. McNeil Laboratories, Inc., 66
F.R.D. 78 (E.D.N.Y.1975) (publisher of The Medifal Letter on Drugs
and Therapeutics); with Wright v. Patrolmen's Benevolent Ass'n,72 F.R.D.
161 (S.D.N.Y.1976) (journalist's privilege not extended to bar associa-
tion that conducted investigation of transfer of judge from criminal to
civil bench).' GAP does not purport to be part of the fourth estate, nor
could it, given the description of its work provided by its Executive
Director. See GAP Motion to Quash, Affidavit of Louis Clark (June 24,
1983) at 2 3. Moreover, although it does perform some information
gathering and disseminating functions on a confidential basis, that alone
is not enough to convert GAP into a branch'of the media. By its own
account, GAP is a public interest group that offers assistance to corpo-
rate and governmental whistleblowers. It does not place information
directly into the public " marketplace of ideas." Apicella, supra, 66
F.R.D. at 84. By no reasonable measure can it be deemed "the press"
for the purpose of invoking the qualified privilege of a journalist not to
reveal confidential communications.10

Even if GAP were within the ambit of this qualified privilege, the out-
come here would be no different. Where the courts have recognized a

.

9 Indeed. the plurality opinion m Branderg speculated on the " practical and conceptual diHiculties" of
creating a broad and absolute pnvdese bottomed on the function of disseminating information. 408 U.s.
at 703 05.
10 GAP's reliance on a " scholar's pnvi!ege" - an alleged outgrowth of the journalist's privilege - is
similany without basis. GAP can no more be fairly characarized as part of the academic community
than part of the media. More important. support for a recognized scholar's pnvilege cannot be found in
the cases on which GAP rehes.

In Ruards of Rock /a d. lac. v. Pact /k Gas d Electra- Co. 71 F.R.D. 388. 389 & n.2. 390 (N.D. Cal.
1976). the court explicitly decimed to decide if such a privilege exis.s. deciding the case on other
grounds. Neither the mayority nor concurnes opinion in Carter. states v. Doc (In re Papara). 460 F.2d
328 (1st Cir.1972), cerr. demed. 411 U.s. 909 (1973). expressly recognizes e scholar's pnvilege. FinaHy.
whde Umred states v. Doc (In re Falk). 332 F. supp. 938. 941 (D. Mass.1971). mist.: be read as accord-
ins First Amendment rights to a professor. that case relied on a lower court opmion overturned in Branz.
burg and its rationale is thus suspect. On the other hand, more recent authonty has clearly rejected the
notion of a scholar's pnsilege. See Wrtahr v. /ttp Corp.. supra. 547 F. supp. at 875-76. See also te re
Dranen. 66t F.2d 426. 427 31 (5th Cir.1981). cert. denied. 457 U s. It06 (1982) (rejection of
" academic privilege" ag3 inst tesufying).
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journalist's privilege, they have balanced "the potential harm to the free
flow of information that might result against the asserted need for the
requested information." Bruno & Stillman, Inc. v. Globe Newspaper Co.,
633 F.2d 583, 596 (1st Cir.1980) (footnote omitted). See Bran: burg,
supra, 408 U.S. at 710 (Powell, J., concurring); Cuthbertson, supra, 630
F.2d at 148;'Carey, supra, 492 F.2d.at 636-39; Solargen, supra, 506 F.
Supp. at 550. The principal factors considered are whether the requested
information is relevant and goes to the heart of the matter at hand, and
whether the party seeking the information has tried to obtain it from
other possible sources. Silkwood, supra, 563 F.2d at 438; Baker, supra,
470 F.2d at 783. Although the Licensing Board found it unnecessary to
decide whether GAP. was entitled to assert a First Amendment
privilege, the Board in fact balanced these facts as if the privilege did
apply. .

In particular, the Board determined that the requested information is
relevant to certain issues in this licensing proceedingil and noted appli-
cant's inability to obtain the information elsewhere. LBP-83-53, supra,
18 NRC at 287, 288; LBP-83-64, supra,18 NRC at 771-72. See
LBP-82-Il8, supra,16 NRC at 2047-50, 2057-61; CPC Application for
Deposition Subpoenas at 2. See also Memorandum of CPC in Opposition
to Appeal (December 9,1983) at 13-14. The Board also concluded that
the protective order it was imposing would eliminate the harm GAP per-
ceived to its interest. LBP-83-53, supra,18 NRC at 288; LBP 83-64,
supra,18 NRC at 768-69. See pp. 643-44, irtfra. It then weighed this
factor against the others and - quite reasonably, in our view - denied
the motion to quash. LBP-83 53, supra,18 NRC at 288-89. See also
LBP-83-64, supra,18 NRC at 769, 771.

B. GAP also contends that the subpoenas should be quashed as a
matter of the " common law of privilege." It refers us to no case
authority, but relies on Wigmore's statement of the "four fundamental
conditions . . recognized as necessary to the establishment of a privilege -

against the disclosure of communications:"

(1) The communications must originate in a con /Llence that they will not be
disclosed.

(2) This element of confk/entratiry must be essential to the full and satisfactory main-
tenance of the relation between the parties.

(3) The relation must be one whicn in the opimon of the community ought to be
sedulouslyfostered.

!

13 G AP conceded as much in its Motion to stay Deposaions (october 26,1933) at 3.

641

|

|V

1
,

L.



.
,

(4) The iq/ury that would inure to the relation by the disclosure of the communica-
tions must be greater than the benefit theteby gained for the correct disposal of
litigation.

8 Wigmore, Evidence { 2285 (L hicNaughton rev.1961) (footnote
omitted). GAP contends that it has' satisfied all four factors, and thus
the subpoenas for its testimony and documents should be quashed.

We note at the outset that Wigmore used the;e four conditions simply
as a convenient framework for discussing already recognized privileges r

(e.g., attorney-client, spousal, government informer). Ibid.'2 In no re-
spect did he suggest that new privileges should be lightly created, even
by statute. Indeed, Wigmore characterizes as "[t]he sounder attitude"
several reports strongly disapproving the creation of so-called " novel
privileges." Id., f 2286.

Be that as it may, GAP fails to meet three of the four conditions .-
(1), (2), and (4) - specified by Wigmore. First, the communications
did not originate in a confidence that they would not be disclosed. On
the contrary, GAP was requested to "act as an intermediary for the pres-
entation of [the utility and construction workers'] information to the

.'

NRC." GAP hiotion to Quash, Affidavit of Louis Clark at 4. GAP also
discussed with the press some of the workers' specific allegations. CPC
Application for Deposition Subpoenas, Attachment No. I at 2. See
GAP Deponents' hiotion for Reconsideration (September 30,1983), Af-
fidavit of Billie Pirner Garde (September 30,1983) at 2, S. hto eover,
GAP's brief on appeal refers to its role in facilitating "the full an' freed
flow of information to the NRC and to the public." GAP hiemorandum
in Support of Appeal at 9 (emphasis added). These statemes.cs and ac- .

tions belie any notion that the communications were, or were intended
to be, completely confidential. Only the informants' identities were in-
tended to be kept anonymous. GAP hiotion to Quash, Affidavit of
Louis Clark at 4, 6.'2 And, as discussed below, the Board's protective
order is designed to accomplish that purpose.

By the same token, preserving'the confidentiality of the information
supplied to GAP could not possibly have been contemplated by - and
thus essential to the relationship between - GAP and its informers. As
noted, the information was intended for dissemination to at least the

12 The way courts nase uwd this section of wigmore bears this out. S.v. c.e. Somer v. Johnsov. 704
F.2d 1473. I479 n 6 itIth Cir.19831. Reporters commutter for freedom of the Press s. Amerxan TelepMnc
& Tektrap4 Co. 593 F.2d 1030.1050 n.67 tD.C. Cir.1978), are. Jemt. 440 U.s. 949 41979).
13Even then the NRC explamed that, while it was its policy not to divulge allegers' identities, it could
not guarantee preservation of anonymity in all circumstances. GAP Monon to Quash. Allidasit of Louis
Clark. Attachment I (Letter of LG. Keppler to B. Garde).
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NRC, while only the informers' identities were meant to be protected.-

The last factor, injury to the relationship from~ disclosure greater than
the benefit to the litigation, simply reflects the balancing test employed
by the courts in the journalist's privilege cases discussed above. As we
explained at pp. 640-41, supra, the Licensing Board correctly weighed
the competing interests involved here in favor of disclosure. GAP has
therefore failed to make a case for according it the " common law of
privilege."

C. GAP's most significant shortcoming on appeal is its total failure
- to address the protective order imposed by the Licensing Board. We -
must presume, from the very prosecution of this appeal, that GAP
regards that order as deficient in some respect. Yet GAP has provided
us with no explanation whatsoever of how it is inadequate. Protection of
the identities of GAP's sources is the predominant theme of its motion
filed with the Licensing Board. See GAP Motion to Quash at 3,7,8,10,

,

and AtT! davit of Louis Clark at 4, 6. Accordingly, the most important
.

feature of the protective order is its inclusion of precautions against
even inadvertent breaches of anonymity. Disclosures are also to be limit-
ed both in scope and to only applicant's counsel, the NRC staff (which al-
ready has the information), intervenors (who are being counsele by
GAP and are not likely to harass the informers), and the Licensing
Board. Disputes over.what constitutes protected material are to be pre-
sented to the Board for resolution. LBP-83-53, supra,18 NRC at 289 91.
GAP leaves us to ponder why these measures are not responsive to its
fear ofirreparable damage to i's institutiohal integrity.''

The imposition of a protective order in the circumstances of this case
is a sound and pragmatic action designed to facilitate essential discovery
while protecting GAP's asserted interests --interests that we have
found not privileged. Moreover, the Licensing Board's order is fully con-
sistent with the approach taken by the courts, even where a qualified
privilege is found to exist. See, e.g., Brnr.o & Srillman, supra. 633 F.2d at
598, where the court describes various options available, including one
of the measures employed here by the Licensing Board - limiting at-
tendance at and distribution of the depositions.ts

14 The Licensms Board correctly pointed out that we assume protectise orders will be obeyed unless a
concrete showmg to the contrary is made. See LBP-83-53, supra.18 NRC at 287-88 and cases cited. In
seeking reconsiderauon. G AP attempted but failed to do just that. See LBP.83 64. supra.18 NRC at
769-70 The Licermng Board nonetheless pointed out that one who violates such orders risks "'senous
sanction? ** t.f. at 769. See 10 CER. l 2.713. GAP does not pursue this on appeal, and we see no basis
for contradicting the Board's conclusion that its protective order is unlikely to be violated.

- 15 GAP rehes on .nfacha r. Zuckerr. 316 F.2d 336 (D C Cir.). cc t. demed. 3*5 U.s. 896 (1%3). which i

involved the gowenmeer's assert on or pnsilege with respect to a U.s. Air Force crash report. Although j
IContinued)
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In affirming the Licensing Board's denial of GAP's motion to quash,
we do not denigrcte the important role that GAP and similar organiza-
tions may play in uncovering possible wrongdoing and waste. Nor are we
insensitive to informants' fears - warranted or not - of harassment
and reprisal, should their identities become known. On'the other hand,
significant questions about quality assurance at applicant's facility have
been raised in this litigation. GAP has information bearing on those
issues, and applicant is entitled to learn the nature of it through reason-
able discovery methods. See Herbert v. Lando, supra,441 U.S. at 177; 10
C.F.R. { 2.740(b)(1).16 We believe the Licensing Board's protective
order successfully and fairly accommodates all of these competing
interests.

The Licensing Board's denial of GAP's motion to quash is affirmed.'
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoe:=ker
Secretary to the

Appeal Board

that case is not oniy maoposite but also probably superseded by the subsequer's enactment of the Free-
dom of information Act, we note that the court there found a protective order to be a useful toolin deal-
ing with the controsersy at hand /J. at Ja0. 341,
16 We agree with the Licensing Board's observat.on that it is particularly unfair to appiscant and the adjua
dicatory system itself for G AP to reveal to the press the miormation contided' to it (sce p. 642,
supra), eMe refusms to subject it to suutmy in related litigauon. See LBP-83 64, supra.18 NRC at
770-71.*
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Gary J. Edles

Dr. Reginald L Gotchy

in the Matter of Docket Nos. 50-352
50-353

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,

Units 1 and 2) March 30,1984

The Appeal Board affirms (1) the Licensing Board's assertion ofjuris-
diction over an intervenor's contentions concerning the applicant's 10
C.F.R. Part 70 application for a license to receive and store new, unirra-
diated fuel outdoors at the Limerick site, and (2) dismissal of the con-
tentions for lack of basis and specificity.

MATERIALS LICENSE UNDER PART 70: NEED
-

A Special Nuclear Materials License is required for a person to
" receive title to, own, acqcire, deliver, receive, possess, use, or transfer
special nuclear material." 10 C.F.R. f 70.3. Such authorization is essen-
tially subsumed within a license to operate a commercial power reactor,
issued pursuant to 10 C.F.R. Part 50.

MATERIALS LICENSE UNDER PART 70: NEED
If a utility wants (or needs) to receive and store new fuel before an

operating license is issued, the utility must obtain a Part 70 license.
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RULES OF PRACTICE: JURISDICTION OF LICENSING
BOARDS

Under the Commission's Rules of Practice, licensing boards may
" preside in such proceedings for granting, suspending, revoking, or
amending licenses or authorizations as the Commission may designate,
and to perform such other adjudicatory functions as the Commission
deems appropriate." 10 C.F.R. ! 2.721(a).

RULES OF PRACTICE: JURISDICTION OF APPEAL BOARDS

Appeal boards are delegated authority to perform the Commission's
review functions in Part 50 and other licensing proceedings specified by
the Commission.10 C.F.R. f 2.785(a).

RULES OF PRACTICE: SCOPE AND TYPE OF PROCEEDING

Under 10 C.F.R. i 2.721(a), only the Commission can define the
scope of a proceeding before a licensing board, or decide that a formal
adjudicatory-type proceeding should be instituted.

ATOMIC ENERGY ACT: HEARING REQUIREMENTS FOR
MATERIALS

Section 189a of the Atomic Energy Act,42 U.S.C. l 2239a, mandates
a nearing for any licensing action where requested by a person "whose
interest may be affected." But a formal, "on the record" adjudicatory-
type hearing under Section 554 of the Administrative Procedure Act
(APA),5 U.S.C. f 554 - like those conducted by licensing boards - is
not required for so-called materials licenses. See Kerr-McGee Corp.
(West Chicago Rare Earths Facility), CLI-82-2,15 NRC 232, 244-62
(1982), af]'d sub nom. City of West Chicago v. NRC, 701 F.2d 632 (7th
Cir.1983). The Commission can delegate authority to adjudicate such
matters informally to an agency official, such as the Director of the
Office of Nuclear Material Safety and Safeguards. See, e.g., Kerr-McGee
Corp. (West Chicago Rare Earths Facility), CLI-82-21,16 NRC 401
(1982.

RULES OF PRACTICE: JURISDICTION OF LICENSING
BOARDS

Licensing boards may assert jurisdiction over Part 70 issues raised in
conjunction with an ongoing Part 50 licensing proceeding. See Pacific
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Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units Nos. I
and 2), CLI-76-1,3 NRC 73,74 (1976). See also, e.g., Cleveland Electric
Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), LBP-83 38,
18 NRC 61, 63 (1983); Cincinnati Gas and Electric Co. (William H.
Zimmer Nuclear Station), LBP-79-24,10 NRC 226,228-30 (1979).

ATOMIC ENERGY ACT: NOTICE REQUIREMENT FOR
MATERIALS LICENSES

It is not clear what, if any, notice requirements pertain to materials
license cases. See Armed Forces Radiobiology Research Institute
-(Cobalt 60 Storage Facility), ALAB-682,16 NRC 150,157-59 (1982).

RULES OF PRACTICE: ADMISSIBLE CONTENTIONS

Section 2.714(b) of 10 C.F.R. requires an intervenor in a proceeding
to set forth the bases for its contention (s) with reasonable specificity.
Where the laws of physics deprive a proposed contention of any credible
basis, the contention will not be admitted. Compare Houston Lighting and
Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590,11 NRC 542 (1980).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
Parties in Commission proceedings have a duty to alert the Boards

and all other parties of any significant new information related to the
proceeding. See Tennessee Valley Authority (Browns Ferry Nuclear Plant,
Units 1,2 and 3), ALAB-677,15 NRC 1387,1394 (1982).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Under Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
CLI 83-19,17 NRC 1041 (1983), all.five factors enumerated in 10
C.F.R. { 2.714(a)(1) must be considered and balanced before an untime-
ly intervention petition may be granted or a late-filed contention
admitted. This is so even where a party has succeeded in making a
strong showing on the first of those factors (good cause).
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TECHNICAL ISSUES DISCUSSED

Criticality Potential of New Fuel;
Handling and Storage of New Fuel at the Reactor Site;
Radiation Hazard from New Fuel.

APPEARANCES

Robert L. Anthony, Moylan, Pennsylvania, for intervenor Friends of
the Earth.

Troy B. Conner, Jr., Mark J. Wetterhahn, and Robert M. Rader,
Washington, D.C., for applicant Philadelphia Electric Company.

Benjamin H. Vogler, Joseph Rutberg, Ann P. Hodgdon, Nathene A.
Wright, and Michael N. Wilcove for the Nuclear Regulatory
Commission staff.

MEMORANDUM AND ORDER

Friends of the Earth (FOE), an intervenor in this operating license
proceeding, appeals the Licensing Board's March 16, 1984, memoran-
dum and order (and related oral rulings). See LBP-84-16,19 NRC 857.
In that order, the Board dismissed several new contentions by FOE con-
cerning Philadelphia Electric Company's (PECo's) application, pursuant
to 10 C.F.R. Part 70, to receive and store new, unirradiated fuel out-
doors at the Limerick site for several weeks.' Before reaching that ulti-
mate decision, the Board determined that, despite its specific authoriza-
tion to conduct hearings on PECo's operafing license application,it had
jurisdiction over related Part 70 issues. The Board also concluded that
FOE's contentions were not late-filed.

I The Licensing Board's dismissal of FOE's coctenuons (and those of LEA another intervenor. not at
issue here) opened the way to the issuance of the Part 70 bcense. The Board's ruims is therefore an im-

,
riediately appealable order. Dehvery of the fuel was scheduled for this month; hence. FOE also seeks a

,

st y of the Board's order. After learning of LPe immment issuance of the bcense and subsequent likely'

mo. ment of the fuel, we tempnranly stayed the Board's order (and thereby fuel delivery) to permit re.
ceipt o, coE's bnef and to prevent foe's appeal from becomms etiectively moot. Order of March 27
1984 (unpuohshedt
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A3 explained below', we ratify the Board's assertion of jurisdiction
.

over this matter and affirm its dismissal of FOE's contentions for lack of
- basis and specificity.

r

I. B'A C K G R O U N D'
.. * .

The Licensing Board's written ruling thoroughly' sets out the back-
ground of this appeal. See Id. at 860-62. We summarize the salient points
chronologically here.

. . ,
.

In June 1983, PECo filed with the Commission a Part 70 application
for.a Specipi Nuclear Materials License.2 The following January and-
February,-it amended the application to reflect a proposed March 1984
delivery date for 764 fuel bundles.1he fuel bundles are to remain in

~

their shipping containers but will be stored outdoors at the Lim'etick site
for several weeks.3 Staff counsel served copies of the amended applica-

' tion' on the Licensing Board and parties on February 21,1984. In a
- pleading-dated February 23 and filed with the Licensing Board, FOE
sought to introduce what are essentially several new contentions based '
on the Part 70 appi; cation.* Because of the proposed March delivery date
for the fuel, the Board requested expeditious responses to FOE's plead-
ing from PECo and the staff. At about the same time as those responses
were submitted, FOE filed what it termed an " Addition" to its earlier
paper.

The Board heard oral argument from the parties and on March 6 ruled
from the bench that it was not admitting FOE's contentions. See Tr.
7909-23. It did, however, request certain affidavits from the staff and ap-
plicant to bolster one aspect of its oral rulings.5 After receiving them, -

the Board issued LBP-84-16, confirming its earlier ruling and subject
only to receipt of FOE's reply affidavit. With that in hand, the Board -
reconfirmed its earlist oral and written rulings. Tr. 8846-48; Licensintr
Board Memorandum and Order of March 26,1984 (unpublished).-

2This hcense is required for a person to
or transfer special nuclear material" (e.s.," receive title to, own, acquire, de!iver, receive, possess. use.the fuel used in a reactor hke Limenck).10 C.F.R. i 70.3.
such authorizauon is essennally subsumed within a hcense to operate a commercial power reactor,
issued pursuant to 10 C.F R. Part 50. If the utility wants (or needs) to receive and store new fuel before
that operaung hcense is issued, the utihty must obtain a Part 70 license.
3 Though " outdoors." the stacks of containerized fuel assembbes wit! be sheltered by a five-sided cor-

rusated metal box. PECo's Amended Applicanon for special Nuclear Matenal License. { l.2.I.I (rev.
February 17.1984L
4 foe is already an intervenor, involved in the hugauen of several contenuons concerning PECo's

operaung license apphcation.
Iln so doing, the Board emphasized that the aIHdavits were to address the bases of the contentions;it

was "not talking about summary dasposinon." Tr. 7920. The aindavits may be properly viewed as supp6e-
mental responses to foe's iniual request to adnut the contenuons and its "Addinon" thereto.
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As explained below, we ratify the Board's assertion of jurisdiction
over this matter and affirm its disr.iissal of FOE's contentions for lack of
basis and specificity.

I. BACKGROUND

.The Licensing Board's written ruling thoroughly sets out the back-
ground of this appeal. See id. at 860-62. We summarize the salient points
chronologically here.

In June 1983, PECo filed with the Commission a Part 70 application
for a Special Nuclear Materials License.2 The following January and
February, it amended the application to reflect a proposed March 1984
delivery date for 764 fuel bundles. The fuel bundles are to remain in
their shipping containers but will be stored outdoors at the Limerick site
for several weeks.) Staff counsel served copies of the amended applica- , .

tion on the Licensing Board and parties on February 21,1984. In a
pleading dated Februaly 23 and filed with the Licensing Board, FOE
sought to introduce what are essentially several new contentions based
on the Part 70 application.4 Because of the proposed March delivery date
for the fuel, the Board requested expeditious responses to FOE's plead-
ing from PECo and the staff. At about the same time as those responses
were submitted, FOE filed what it termed an " Addition" to its earlier
paper.

_.

The Board heard oral argument from the parties and on March 6 ruled
from the bench that it was not admitting FOE's contentions. See Tr.
7909 23. It did, however, request certain affidavits from the staff and ap-
plicant to bolster one aspect of its oral rulings.5 After receiving them, y
the Board issued LBP-84-16, confirming its earlier ruling and subject
only to receipt of FOE's reply affidavit. With that in hand, the Board
reconfirr ed its earlier oral and written rulings. Tr. 8846-48; Licensing

' Board Memorandum and Order of March 26,1984 (unpublished).

2 This license is required for a person to " receive title to, own acquire. deliver, receive. possess, use.
cr transfer special nuclear matenal" (c.f., the fuel used in a reactor like Limerick).10 C.F.R. { 70.3.
such authorization is essentially subsumed within a hcense to operate a commercial power reactor.
issued pursuant to 10 C.F.R. Part 50. If the utility wants (or needs) to receive and store new fuel before
that operating hcense is issued. the utthty must obtain a Part 70 license.
2 Though " outdoors." the stacks of containenzed fuel assemblies will be sheltered by a five-sided cor.

rugated metal box. PECo's Amended Apphcauon for special Nuclear Material License ( 1.2.I.1 (rev.
Febr4ary 17.1984L
' foe is aircady an intervenor. involved in the tingation of several contentions concermns PECo's

operatmg IPense apphcanon.
8 n so doms the Board emphasized that the aMdavits were to address the bases of the contentions; iti

was "not talkmg about summary disposition." Tr. 7920. The amdavits may be properly viewed as supple.
mental responses to foe's initial request to admit the contennons and its " Addition" thereto.
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Apparently not certain of when it should appeal, FOE sought our in-
tercession after the Board's initial bench ruling but before the issuance
of LBP-84-16. Once all doubt as to the " finality" of the Board's opinion
was removed, FOE renewed its intent to appeal, and we abbreviated the
prescribed briefing schedule in light of the likely imminence of fuel
movement.

II. J URISDICTION

Under the Commission's Rules of Practice, licensing boards may
" preside in such proceedings for granting, suspending, revoking, or
amending licenses or authorizations as the Commission may designate,
and to perform such other adjudicatory functions as the Commission
deems appropriate." 10 C.F.R. 2.721(a) (emphasis added).* The Com-
mission's order directing the Licensing Board to preside in this proceed-
ing is limited on its face to issues relating to PECo's operating license.
See 46 Fed. Reg. 42,557 (1981).' Relying on Commission precedent
and a common sense reading of the Rules of Practice, however, the
Licensing Board concluded that it was appropriate for it to assert jurisdic-
tion over FOE's Part 70 filings as well. LBP 84-16, supra,19 NRC at
862-64. We agree with the Board's reasoning.

In Diablo Canyon, supra note 6, the Commission expressly approved
the Licensing Board's assertion ofjurisdiction over Part 70 issues raised
in conjunction with an ongoing Part 50 licensing proceecing. The Com-
mission noted that, under 10 C.F.R. ) 2.721, it could delegate such au-
thority to the Licensing Board. More important, it stressed that the Part
70 materials license involved there was " integral to the Diablo Canyon
project." The Commission also commented that "[gliven that Board's
familiarity with the Diablo Canyon project, it made good practical sense

6 similarly, appeal boards are delegated ruthonty to perform the Commission's review functions in
Part 50 and other licensing proceedings specified by the Commission.10 C F.R. I 2.735fal. The Csm-
mission has expressly delegated us authonty to excretse the review functions over the Part 70 issues
raised here that it would ordinanly perform. Commission order of March 22.1984 (unpublished). See
PacWe Gas amt Electne Co. (Diablo Canyon Nuclear Power P! ant. l| nits Nos. I and 2) CLI-76-1,3
NRC 73. 74 (1976). At the same time. the Commasion noted that it was not deciding whether the
Licensing Board. in fact, had junsdiction over these Part 70 issues, or whether there should be formal
adjudication in this type of case. Commission Order of March 22.1984, supra, at 2 n.l.
7

In a notice dated March 16.1984 and served ten da>s later, the Chairman of the Atomic safety and
Licensms Board Panel " established" the Licensmg Board below "to rule on the admissibility of Part 70
issues raised in this proceedmg." That notice. of course, cannot be construed as an actual de!egation of
subject matterjunsdiction to the Board. As noted above, under 10 C.F R.12.721(a) only the Commis-
sion can define the scope of a proceedmg before a licensing board. or decute that a formal adjudicatory-
type proceecing should even be instituted. See Commissen order of March 22.1984 supra. at 2 n.l.
See also p. 65I, unfra.
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' for it to hear and decide the related issues raised by the Part 70 materials
license application." 3 NRC at 74 n.l.

PECo's materials license is no less " integral" to Limerick.8 As in
DiaNo Canyon, it is necessary for PECo to receive and store new fuel as-
semblies in advance of the issuance of its requested operating license. It
also "made good practical sense" for the Licensing Board, so familiar
with the Limerick facility and engaged in hearings at the time, to rule on
the admissibility of FOE's proffered contentions. The need for expedi-
tious attention to this matter, prompted by the proposed March fuel
delivery date, further validates the Board's quick and responsible action.

This is not to say that a licensing board is required to consider Part 70
issues, or even that it should do so in all circumstances. To be sure, Sec-
tion 189a of the Atomic Energy Act, 42 U.S.C. f 2239a, mandates a
hearing for any licensing action where requested by a person "whose
interest may be affected." It is now clear, however, that a formal, "on
the record" adjudicatory-type hearing under Section 554 of the Admin-
istrative Procedure Act (APA), 5 U.S.C. ( 554 - like those conducted
by licensing boards - is not required for so-called materials licenses.
See Kerr-McGee Corp. (West Chicago Rare Earths Facility), CLI-82 2,
15 NRC 232, 244-62 (1982), affd Sub nom. City of West Chicago v.
NRC, 701 F.2d 632 (7th Cir.1983).' The Commission is free to delegate
authority to adjudicate such cases informally to an agency official, such
as the Director of the Office of Nuclear Material Safety and Safeguards
(NMSS). See, e.g., Kerr-McGee Corp. (West Chict.go Rare Earths
Facility), CLI-82-21,16 NRC 401 (1982).18

8 Applicant argued to the Licensing Board that the Part 70 issues must concern the same matters that
are being litigated in the operating license proceeding. Doblo Caspos however. suggests no such
requirement. In any event. foe's contenoons assenedly relate to at least two matters under litigation in
the proceeding - the atnhty of safety-related buildings to withstand overpressures and impacts from off-
site accidents, and emergency planning.

9 Kerr-McGet involved a 10 C.F.R. Part 40 license for the possession, use. etc.. of " source matenal"
(e.t.. uranium ore). Tne informal hearing requirement of section 189a. however. applies to all types of
matenals licenses, whether ansing under 10 C.F R. Part 30. 40 or 70. Thus. the holdmg of Kerr.McGet
fully pertains to Part 70 matters.
lo on appeal. foe contends that section 182b (w - section 182c) of the Atomic Energy Act. 42
U.s.C.12232c, requires nonce of PECo's applicanon for the Part 70 license, foe also cites to C.F.R.
{{ 72.34,2.th and 2.105 as further evidence of the Commission's obugauon to provide nouce of an ap-
plication for a Part 70 ticense.

foe is in error on all counts. section 182c of the Act requires notice of the application for the hcense
to operate the power plant itseli "a utilization or production facility for the generaunn of commercial
power." 42 U.s C. I 2232c. Sec 42 U.s C.16 2014v. cc (definitions of " production facihty" and
"utahzation facihty"). It does not refer to a Part 70 matenals bcense to receive and store speaal nuclear
matenal. See note 2. sagra. Nor do the CommissiWs Rules of Practice.10 C.F R. {{ 2.104. 2.105 re.
quire such notice. section 2.l04 requires notice of an applicauon where a hearirig is * required" or the
Commission has found a heanns to be in the puotic interest. Under a court.4pproved Commission
interpretation. section 2.104 does not apply to matenals license cases. See Cuv of Werr Charago. swra.

'
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L The consistent agency practice, however, is for licensing boards, al-
ready presiding at operating license h:'arings, to act on requests to raise
Part 70 issues involving the same facility. See, e.g., Cleveland Electric Illu-
minating Co. (Perry Nuclear Power Plant, Units 1 & 2), LBP 83-38,18
NRC 61,63 (1983); Cincinnati Gas and Electric Co. (William H. Zimmer
Nuclear Station), LBP-79-24,10 NRC 226,228 30 (1979)." In neither
of these cases did the Commission intercede to terminate the Boards'
action. See also Armed forces Radiobiology Research Institute (Cobalt-60
Storage Facility), Docket No.'30-6931, Commission Order (October 8,
1981) (unpublished) (Commission rotes ongoing proceeding for renewal
of research reactor opeiating license and refers request for hearing on

~ Part.30 license for same facility to a licensing board). The Limerick
Licensing Board's assertion ofjurisdiction is consistent with this practice
and fully justified.

III. THE CONTENTIONS

A. Basis and Specificity.

The precise nature of FOE's proposed contentions was not entirely :
- clear to the Licensing Board. It identified, however, a number of areas
of concern vis-a-vis the Part 70 license, reflected in FOE's original filing
and subsequent '' Addition": (1) the ability of safety related buildings
to withstand overpressures and impacts from offsite accidents; (2) the
not yet final Independent Design Verification Program for the facility;
(3) the qualification of the overhead cranes for handling fuel; (4) the in-
completeness of the emergency plan; (5) natural hazards such as torna-
does and electrical storms; (6) theft and sabotage; (7) the hazard posed

701 F.2d at 639. Although section 2.10$ lists other types of proposed action where the Commission is
committed to providing notice. it does not include Part 70 materials hcenses. See w. at 639 40. 10
C.F.R. 6 72.34 is inapposite: it requires notice of a Part // apphcation to license an independent speert
fuel storage installation (IsFsI) See 10 C.F R. $ 72.J(m) (defininen or "IsFsi"). That. of course, is
not what PECo seeks here th.ough its Part 70 apphcation.

It is not clear whether any other statutory or regulatory provtsion requires notice cf materials license
action. See Armed forces Radiohotogy Researcir Institure 4 Cobalt-60 storage Facihty). ALAB-682,16
NRC 150 !$tS9 (1982) (Eilpenn. concurnns). As in AFFRt. however. it is not necessary that we -
resolve the issue because foe had actual notice of the Part 70 application after February 21. 1984,
when stafr counsel sersed the Licensmg Board and all parues with PECo*s amended application. From
this very appeal, it is evident that FOE had the opportunity to seek to htigate issues ansing from the
Part 70 appbcation. It therefore has riot tcen prejudiced, in fact, by the lack of any formal notice. But
see p. 657 & n.20, urfra.
13

In Pearnsvtweerar Powr a t.ght Ca. (susoi.channa steam Electne Stauon. Units I and 2). r,ocket Ncs.
30-387, 50-388. Licensing Board Memorandum and Order (May 20.1991) at 28-29 (unpubhshed). the
Licensing Board dechned to assert jurisdicuon over Part 70 issues or thatinne because it cbviously be-
besed it would reach an eapedited decis>on .m the operating license rirst, obviating the Part 70 license
stself See note 2. supra.
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by a design basis' railway car explosion; and (8)'possible " activation"|.

:(I.e.,L eriticality) of the fuel by an accident involving undergrou'nd and ;.

overhead electrical lines. LBP-84-16, supra,19 NRC at 869. The Board
; addressed these items collectively from two perspectives - whether the .*

new fuel is likely to go critical, and whether the public health and safety;

can be threatened by the release of radioactive materials through some -.
means not involving criticality.

. . . .. .
_ _

. j
,.

As to the former, the Board emphasized that, based on its own collec-
j

. tive knowledge, there is no credible explanation ~of how unitradiated '

; fuel, as stored at Limerick, can go critical in any of the situations men-
tioned by' FOE. It referred FOE to our general discussion of this matter-

*

in Pacg7c Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units Nos. .I and 2), ALAB-334, 3. NRC 809,- 817-20 '(1976), and in-

- dicated that this proceeding was not intended as a forum in which to liti-
gate the laws of physics. LBP-84-16, supra,19 NRC at 869-70..On a simi-
lar basis, the Board also found no credible-mechanism, not involving

~

[ criticality, that would subject the public to harmful radioactive releases
'

from the low-enriched, unirradiated fuel to be stored at Limerick. Id. at
!

870. To verify this finding, the Board obtained affidavits from the staff. '

! and applicant, as well as from FOE. These statements led the Board to
! confirm its earlier written ruling. Tr. 8846-48; Licensing Board Memo-

randum and Order of March 26,1984, supra.-.

!. Further, the Board specifically addressed FOE's concern about the'
! overhead crane.n It noted the staff's finding that certain lifting devices
i attached to.the crane are "non-conforming" as to heavy weights'

(100,000 pounds or more). But the Board stressed that the staff does
not question the crane's ability to lift together even several of the lighter
new fuel containers, and PECo has explained why the crane will not be

! used to lift heavier loads over the new fuel storage area. LBP-84-16,j' supra,19 NRC at 871.With resi:ect to FOE's concern about theft and
'

sabotage, the Board found that FOE failed to allege any specific inade--
quacy in the security plan and noted that it (the Board) could discern no

!
general cause to doubt the plan's sufficiency. Id. at 874. The Board there-
fore dismissed all of FOE's contentions for failure to satisfy the basis
and specificity requirements of 10 C.F.R. f 2.714(b).

FOE's purported contentions are unfocused and contain no attempt to -
identify with reasonable specificity the basis of the perceived risks from
the temporary outdoor storage of unitradiated fuel assemblies packed in

U n doing so. the Board emphasated that att decmon did nos depend on "whetner the non. conformingI

crane could somehow crush new fuct" L90-84-16. supra.19 NRC suR71. The Board samply sought to'
aid foe's understanding or the matter,
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special shipping containers. The Licensing Board quite properly dis-
. missed them on that ground. But even though' FOE's filings were thus -
. deficient, the Board was sensitive to what it believed to be FOE's funda-
mental misapprehension about the delivery and temporary outdoor stor-

. age of the fuel - i.e., that the fuel could somehow go critical with a cor-
- responding risk to the public, or that through some noncriticality mecha- <

nism the fuel could release harmful radiation. The Board correctly point-
- ed out that there is simply no conceivable, credible explanation for

.

either to occut.u
Perhaps some addhional elaboration will assuage FOE's concerns. As

- we explained in'Diablo Canyon, ALAB-334, supra, for criticality - f.e., a
stable chain reaction - to occur, four factors must be present: (1)a
sufficient supply of uranium fuel: (2) a " moderator" (usually a signifi-

Jeant amount of w'ater); (3) a proper geometric pattern of fuel rods
_

within each fuel assembly, and of the fuel assemblies themselves, with
the fuel / moderator ratio within certain limits; and (4) careful control of

'

the heat produced by fission. 3 NRC at 818-19. We went on to explain
how each of these factors must be controlled to maintain criticality or
else the chain reaction will terminate. Id. at 819. Even construing FOE's,

contentions in a manner most favorable to FOE, we can see no way that
th,ese conditions can be achieved in the situations that FOE postulates.
For example, it is simply not credible that dropping of the fuel, a
tornado, electrical cables, or a nearby explosion could cause the removal

'

of the protective packaging around enough of the fuel and stack it in
some source of water in the required configuration, so as to achieve
criticality.

FOE's fears of radiation hazard from unirradiated, noncritical fuel also
are generalized and thus without basis. Moreover, even assuming the '

; complete absence of the protective containers for the fuel assemblies
; (through unexplained means), the ceramic uranium dioxide fuel pellets,

at the enrichment level involved here, would emit radiation at levels
well below the dose limits set by the Commission in 10 C.F.R. Part 20.
See Affidavit of Norman Ketzlach (March 13,1984); Affidavit of Lubo-
mir B. Pyrih (March 13,1984) at 1-6; Affidavit of Paul S. Stansbury

'

O This case is thus distmguishable from &usion Larhtmg and Power Ca ( Allens Creek. Nuclear Generat.
ing Station. Umt 1). ALAB.590.11 NRC 542 (1980). There me found a pro se petitierer's inartfully
drafted contention. assertmg that a manne biomass farm would be environmentally preferable to the
Allens Creek nuclear power plant. specine enough to be admitted for liugation, even though there was
'' appreciable room for doubt * as to its ment.14. at 546-49. In this case at is the laws of physics and the

}. physsal properties of the unirradiated fuel that depnve foe's purported cortentions or ary credible or
arguable basis.
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-(March 12,1984).'' The presence of the shipping containers, designed
and licensed under 10 C.F.R. Part 71,85 adds yet another !cvel of protec.

.

tion against any perceived hazard. See Pyrih A!Liavit at 6-12.'6
There are other reasons as well why POE's contentions should not or -

. need not be admitted for litigation. (1) The ability of safety related
b'uildings to withstand overpressures and impacts from offsite accidents

~

is already being litigated as contentions V-3a and V-3b in the operating
- license proceeding. (2) FOE has articulated no connection between the-
apparently ongoing Inde endent Design . Verification Program and its
concern about the temporary outdoor storage of unifradiated fuel pur-
suant to the requested Part 70 license. (3)' As fully explained by the
Licensing Board, the non-conformance of the overhead crane, !dentified
by the staff, is not related to the storage of new fuel. See LBP 84-16,
supra.19 NRC at 871. (4) The Commission's regulations do not require
an emergency plan to be in place for the particular activity sought to be
licensed here under Part 70. See 10 C.F.R. {{ -70.22(i), 70.23(a)(11).
(5) FOE fails to provide any specifics whatsoever concerning the alleged
" risk of theft and sabotage." PECo's Part 70 application, f 1.2.1.1, as
amended,' states that the outdoor New Fuel Storage Area will be en-
closed by an eight-foot fence, subject to 24-hour surveillance by a
watchman, and illuminated at night. Further, LEA (see note 1, supra),
which raised concerns about the adequacy of the security plan for this
new fuel storage, has entered a stipulation with PECo whereby LEA is
permitted to review that plan subject to a protective order. FOE was

.

18 foe is apparently concerned with the release of uramum oxide "dus " See Tr. 7908. As noted, the
fuel is in ceramic pellet form. only if removed frcm the fuel rod cladding and celiberately ground or cut
could the pe!! cts be transformed into " dust." See Ketzlach AITidavit supra, at 2. foe does not provide

'a credible scenario as to how this could occur. See Response of Anthony / foe to Affidavits (March 19
1984).

38 foe argues that the shippms cnic"ters do no' conform to current NRC regutations. Ibd According
to applicant. the contamers n.;et the standards in efrect at the time the apphcation to trersport the fuel
was filed IMarch 1982). Pyrih A!11 davit at 7. since that time the Commission has amended 10 C.F.R.

1 Part 71 "to make (thew regulations] compatible with those of the International Atomic Energy'

Agency." 48 Fed. Resc35,600 (1983). some substanuve changes mere made, but "tha Commission's -
basic standards for radioactive material packtsirig remain unchanged." lbd in fact. the 1982 and current4

standards relevarit to our mquiry here - i.e., the abihty of the containers to withstand certain hypotheti-
cal accident conditions - are virtually identical in all material respects. Compare 10 C.F.R. Part 71"

App. 8 (1983), with 48 Fed. Reg. 35.616-I7 (1983) (to be coddied at 10 C.F.R. t 71.73).
To the extent foe argues on appeal that a packaging standard other than that reflected in the pert >

nent Commission regulations should apply.10 C.F.R. l 2 U8(a) precludes htigation of such an issue.
4 foe contends that the "stririgent handling" requirements for the fuel show that it is " highly
dangerous." Addition to Anthony / foe Application for Contenuon on New Matter (February 28
1984). But these requirements reflect the Commission's " defense-m-depth" philosophy /po6cy rather
than an acknowledgment that this umrradiated fuel is " highly dangerous" m the way foe perceives it.
Further, we suspect that the stringent pac:.agmg and shipping requirements for the fuel assembhes
would be undertaken in large measure even in the absence of government regulation in order to protect
the economic value of the cargo - in much the way dehcate e!cctronic equipment is shipped.

<
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aware of this arrangement but apparently has chosen not'to avail itself of
- it.

In sum, the Licensing Board's decision dismissing FOE's contentions
for lack of the required basis and specificity is amply justified.F

B. Timeliness

Having affirmed the Board's dismissal of FOE's Part 70 contentions
for lack of basis and specificity, it is not necessary that we consider
whether the contentions were late-filed. Nonetheless, we believe some
comments on this matter are in order.

The Board concluded that the criteria applied to late-filed contentions
- found in 10 C.F.R. } 2.714(a)(1) and discussed in Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), CLI-83-19,17 NRC 1041
(1983) "do not apply" in the circumstances of this case. LBP-84-16,
supra,19 NRC at 868. It emphasized that PECo is under the Board's
standing order (since 1981) to serve the Board and all parties with any
material related to the operating license proceeding. In the Board's view,
Diablo Canyon, CLI-76-1, supra note 6, determined that a Part 70
license is so related. Thus, PECo's failure to serve its June 1983 Part 70
application and subsequent amendments on the parties excuses FOE
from having to satisfy the five late contention criteria of 10 C.F.R.
{ 2.714(a)(1).is The Board also explained why FOE had no reason to
foresee that applicant would request this particular Part 70 license.
LBP-8416, supra.19 NRC at 865-68.

We certainly agree with the Board's rebuke of PECo for not at least
notifying the Board and parties of the filing of its Part 70 application.
Even in the absence of the standing order, PECo should have done so.
See Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1,2
and 3), ALAB-677,15 NRC 1387,1394 (1982). PECo may not agree
that its Part 70 application is "related" to the operating license
proceeding, but given the Commission's 1976 Diablo Canyon decision
and Zimmer (in which both PECo's counsel and the Licensing Board

17 in its bnef on arpeal, f oE discusses several tratters rciated to testimony snen just last week in the
ongoing operating license proceeding for Limenck. It is not apparent how any of this relates to the Part
70 contentions foe sought to raise, particularly insofar as foe's pnneipal focus was the temporary out-
door storage of fuel at the site. Moreover. assuming crguendo that it would be proper for us to rely here
on appeal on such new information. foe makes no attempt to explain how this testimony and other
cited documents would alter the Licensing Board's dismissal of its contentions. That is. foe fails to ex-
plain a credible basis for any ofits scenanos by whkh either enticality could be achieved or a radiation
hazard could occur through some nonentical means.

Is foe first learned of the Part 70 application when stafr counsel sened it with copies on February 21.
1984 see p. 649. supra.
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Chairman pa-t?cipated), PECo has no excuse for not assuming that the
Licensing Board would find the matters related. If in doubt, of course,
the more responsible course would have been to supply the information.
Cf. Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691,16
NRC 897,914 (1982), review declined, CLI-8'r2,17 NRC 69 (1983)."

i The Board's criticism of the staff on this score is warranted as well.
'

See LBP-84-16, supra,19 NRC at 867. There are a relatively small
number of plants now involved in the licensing process. Each plant has
an NRC project manager, who should be aware of all licensing activity

; concerning the plant. Further, staff counsel are supposed to be informed
of the filing of all such applications. The agency has sophisticated data
processing capabi:ity. There is simply no acceptable explanation for the
staff's failure to apprise the Licensing Board and parties, in a more

( timely fashion, of PECo's Part 70 application.2'
[ We disagree with the Licensing Board, however, insofar as it con-

| cludes that the 10 C.F.R. { 2.714(a)(1) criteria and Catawba, supra, "do
not apply" in this situation. Rather, the facts discussed above strongly'

establish FOE's showing of"[glood cause . . . for failure to file on time"
- the first of the five criteria in 10 C.F.R. l 2.714(a)(1). But we believe i

Catawba requires consideration and balancing of all five factors enu-
merated in that provision, even where a party has succeeded in making

: a strong showing on the good cause factor. See 17 NRC at 1045 46.28 in
view of our decision affirming the Licensing Board's ultimate'

conclusion, however, a remand to balance the five factors would serve
no useful purpose.

M PECo*s argument that the parues are obhged to keep abreast of the public record by reviewing the
! files of the Public Document Room (here in Washmston. D.C.) is without ment. The Commission
! mamtams a Local Public Document Room (LPDR) in the vicmity of a plant site so that parties residing
i nearby have reasonable access to all filings. We have been advised by the NRC's Divissen of Rules and
I Records that PECo*s Part 70 applicanon was never filed in the LPDR for Limerick; thus the parues did

not have reasonable access to this information. PECo's further suggeshon that the parties could have
obtamed, pursuant to the Freedom ofInformauon Act. a document they had no reason to espect existed
is similarly specious. See Apphcant's Answer to New Contentions (March I.1984) at $ n.9.
20 The failure of foe to hase earlier nonce of PECo's Part 70 apphcation was surely responsible for the
somewhat unusual procedural course of this case. in which the tirre for filing pleadings before both the
Licensing Board and us was shortened and a temporary stay had to be entered. Quesuons concermns the
jurisdsction of both Boards rnade the handling of this matter all the more complicated and time.
censuming. Fortunately. the basis of the Licensing Board's decision was such that more time and neater
procedures would not have altered the outcome that we arTrm here. The next such Part 70 applicauon,
however, may be d;fferent. The Commission may thus find it worthwhile to establish general procedures
for handhng this category of cases.

23 The other four factors are-
hi) The availability of other means whereby the pentioner's interest will be protected.
(iin The extent to whsh the peut 4oneri participauon may reasonably be espected to assist in de.

veiopmg a sound record.
Ov) The enttat to which the petsuoner's mierest will be represented by esistmg parues.

; (v) The entent to whicn the peutioner's parucipanon will broaden the issues or delay the
proceeding.

|
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The Licensing Board's decision asser/zingjurisdiction over and dismiss-
ins FOE's Part 70 contentions is gffirmed.22 ,

it is so ORDERED'.2
^
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FOR THE APPEAL BOARD
, _ .
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V. D
C. Jean Shoemaker
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Cite as 19 NRC 659 (1984) LBP-84 13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. James C. Lamb

Ernest E. Hill

in the Matter of Docket Nos. STN 50-498 OL
STN 50-499 OL

(ASLBP No. 79-421-07 OL)

HOUSTON LIGHTING AND POWER
COMPANY, et al.

(S.'uth Texas Project,
Units 1 and 2) March 14,1984.

The Licensing Board issues a Partial Initial Decision which resolves
various quality assurance / quality control issues raised by the Commis-
sion in CLI-80-32,12 NRC 281 (1980), together with Intervenors' con-
tentions related to those QA/QC issues. The Board also' denies a motion
to reopen the record. The Board rules that, subject to possible modifica-
tion in later phases of the proceeding, there is currently no basis for
concluding (1) that the reasonable assurance findings contemplated by
10 C.F.R. } 50.57 cannot be made, or (2) that HL&P currently lacks
managerial competence or character sufficient to preclude an eventual
award of operating licenses for the facility. The Board is requiring a
report in Phase 11 of the proceeding concerning QMOC activities per-
formed following the assumption of duties by a new' architect-
engineer / construction manager and a new constructEn contractor.
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ATO3 TIC ENERGY ACT: OPERATING LICENSES
'

Character and competence are fundamental requirements for an
operating license applicant. They are implicit in, and hence stem from
the Atomic Energy Act, specifically Sections 103 and 182a, 42 U.S.C.

'
l} 2133(b)(2) and 2232(a).

OPERATING LICENSE (S): SIANAGERIAL CHARACTER
AND COblPETENCE

,

There is a marked distinction betwecn the competence and character
requirements for an operating license applicant. Although the factors
which comprise character or competence may overlap, they nevertheless
constitute separate and distinct (and cumulative) requirements.4

OPERATING LICENSE (S): 31ANAGERIAL CHARACTER
AND COSIPETENCE

. Issues which may bear upon management competence include: (1)
whether an applicant's staff and management have sufficient technical
and managerial expertise and experience (i.e., demonstrated knowledge,
judgment, and skill) to construct the plant properly and operate it safely,
(2) whether an applicant's staff and management are organizationally
structured so as to permit and encourage the unhindered application of
their expertise and experience, and (3) whether an applicant's programs
and procedures require the application of that expertise and experience
and are c'onsistent with goals of the Commission's regulations and the
Atomic Energy Act. That third issue may also be characterized as the ad-
equacy of an applicant's written quality assurance / quality control
program (s).

OPERATING LICENSE (S): 31ANAGERIAL CHARACTER
AND COSIPETENCE

Character is, among other things, a measure of the likelihood that an
applicant will apply its technical competence to effect the Commission's
health and safety (or environmental) standards.

OPERATING LICENSE (S): SIANAGERIAL CHARACTER
AND COSIPETENCE

The character of an operating license applicant is comprised of many
traits relevant to the construction or operation of a nuclear plant.

660

,

e - r



Among those traits are truthfulness and candor, the manner in which
.the applicant has reacted to construction noncompliances or
nonconformances, its assumption of responsibility for the facility under
construction, and the degree to which it attempts to stay informed about
the facility.

OPERATING LICENSE (S): MANAGERIAL CHARACTER
AND COMPETENCE

In evaluating an applicant's character and competence, all relevant cir-
cumstances must be considered, including reformation of character and
improvement in competence.

( OPERATING LICENSE (S): MANAGERIAL CHARACTER
AND COMPETENCE

Failure of one or more individuals to demonstrate adequate compe-
tence or character does not per se indicate a lack of organizational
competence or character (and rice versa). In evaluating the competence
or character of an organization, such factors as the role of particular indi-
viduals in the organization, the responsibilities they exercise, the seri-
otisness and frequency of any deficiencies attributable to them, and the
steps taken by the organization when deficiencies are discovered must
be balanced.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
The presence or absence of intent, or of knowledge of falsity of a

statement, is irrelevant to the technical question of whether or not a
material false statement has been made. Virginia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480,
483,486-87 (1976), afd 571 F.2d 1289 (4th Cir.1978). On the other
hand, such intent and knowledge are pertinent to the effect of false state-
ments on an applicant's character.

QUALITY ASSURANCE: REQUIREMENTS (RELATIONSHIP
TO REPORTS UNDER 10 C.F.R. 9 50.55(e))

The circumstance that a deficiency was properly reported under 10
C.F.R. } 50.55(e) is not relevant to whether the deficiency represented a
violation of the quality assurance requirements of 10 C.F.R. Part 50, Ap-
pendix B.
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QUALITY ASSURANCE: REQUIRESIENTS (SURVEYING)
The quality assurance criteria of 10 C.F.R. Part 50, Appendix B, par-

ticularly Criteria II and V, apply to construction activities such as
~

surveying. ,

QUALITY ASSURANCE: REQUIRESIENTS
The quality assurance criteria of 10 C.F.R. Part 50, Appendix B, con-

trol implementation as well as the establishment of a QA program. A
failure in implementation may constitute a violation of Appendix B.

QUALITY ASSURANCE: REQUIRE 31ENTS (SURVEYING)
To the extent that surveying represents a construction activity rather

than a test, it is not governed by 10 C.F.R. Part 50. Appendix B, Criteri-
on XI (" Test Control").

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

A motion to reopen a record must be timely and must address signifi-
cant safety (or environmental) issues. Where the record of a proceeding
(or at least of a major phase thereof) is closed, the information sought
to be included in the record must be material and significant - i.e., to
have at least the potential for altering a result which might otherwise be
reached. To meet this standard, the proponent must offer new and sig-
nificant factual information. The " timeliness" test is subsidiary to that
of materiality or significance.
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PARTIAL INITIAL DECISION
(Operating License, Phase 1)

Opinion

I.' INTRODUCTION

A. Nature of the Proceeding (Findings 1-4) '

This Partial Initial Decision is the first involving the application for
licenses to operate the South Texas Project, Units I and 2 (STP). Infor-
mation respecting the public health and safety and environmental aspects
of the license application was filed in hiay 1978 by Houston Lighting
and Power Company (HL&P), the City of San Antonio, Central Power
and Light Company, and the _ City of Austin, Texas (hereinafter referred
to collectively as the .\pplicants). HL&P is the lead applicant with re-
sponsibility for construction and operation of the facility. A Notice of
Opportunity for Hearing was published in August 1978.

The STP is located approximately 15 miles southwest of Bay City, on
the west side of the Colorado River, in hiatagorda County, Texas. The
plant will consist of two pressurized water reactors, each with a rated
output of 1,250 megawatts of electrical power.

B. Identification of the Parties (Finding 5)

Five petitioners originally sought intervention, and two were ad.nitted
as parties: Citizens for Equitable Utilities, Inc. (CEU), and Citizens
Concerned About Nuclear Power, Inc. (CCANP). In addition, the State
of Texas was admitted as an interested State pursuant to 10 C.F.R.
! 2.715(c). CEU subsequently withdrew from this proceeding on June
15, 1982, subject to certain conditions. See our hiemorandum dated
June 24,1982 (unpublished). See also Part lli.A of this Opinion, infra.

C. Procedural Posture of the Case (Findings 612)

Eight contentions (some with multiple subparts) were admitted. Of
these, CEU and CCANP jointly sponsored Contentions 1 and 2,
CCANP was the sole sponsor of Contention 3, and CEU was the sole
sponsor of Contentions 4 through 8. After CEU's withdrawal, CCANP
sought to adopt all of CEU's contentions. By our Niemorandum and
Order dated October 15,1982, LBP.82-91,16 NRC 1364, we permitted
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CCANP to' adopt Contention 4 but dismissed the remainder of the con-

'

tentions sponsored solely by CEU (Contentions 5,6,7 and 8).-
i On -April 30, ~ 1980, the NRC Oflice ofInspection and Enforcement -

-; e ' issued I&E Report 79-19 (Staff Exh. 46, Appendix D). which identified.
~

twenty-two noncompliances in HL&P's STP consttuction activities. The . '

n: ~ investigation report indicated substantial deficiencies in HL&P's con-
1struction quality assurance / quality control (QA/QC) program and cast

'

- serious doubt on HL&P's ability to manage construction of the STP. Ac .
s

, _ companying I&E Report 79-19 was a Notice of Violation and an Order
; to Show Cause, requiring HL&P to set forth its reasons why safety-
related construction activities should not be halted. In addition, a civil,

: penalty of $100,000 was proposed as a result of the items of noncompli-
'

'

- ance found in 79-19. By letters dated May 23, 1980,- HL&P confirmed,
with minor exceptions,'the findings of 79-19 and paid the civil penalty

~ f $100,000. Beginning with its filing of July 28,1980, HL&P responded
,

o

[ to the tasks required by the Show Cause Order.
,

'2

On May 28,1980, CCANP and CEU filed with the Commission re-
~,

quests for a hearing on the Order to Show Cause. On September 22, '#

1980, the Commission demed those requests but agreed with our pre-
'

-
-

- viously expressed intent to hold an early hearing on QA/QC issues. The,

; Commission also directed us to consider the " broader ramifications" of
F . charges relating to HL&P's " basic competence and character."

CLI-80-32,.12 NRC 281, 291-92 '(1980). Therefore, on December 2,
'

. ,

1980, we articulated six issues (A through F) addressing the Commis-
f<1 sion's' concerns. We denominated the hearing on CLI 80-32 Issues A
L ~

through E (and on Contentions 1 and 2, which address QA/QC
;- deficiencies) as Phase I of the operating license proceeding. (At that

time, only two phases were anticipated.) Evidentiary hearings on Phase I
commenced on May 12, 1981 and extended intermittently until June
17, 1982. Reflecting the widespread interest in this proceeding, hearings

; -

were held in Bay City, Houston, and San Antonio, Texas; limited ap.
4

pearance statements were invited and heard in each city, as well as at a

I[ .
prehearing ' conference held in' Austin, Texas.

On September 24, 1981, the Applicants informed us that they were
y dismissing Brown & Root (B&R), their architect-engineer and construc-

~

; ,
_

tion manager. Later we were advised that the Applicants would also re.
. place B&R as constructor. Bechtel Power Corp. (Bechtel) assumed the

>

duties of architect-engineer and construction manager, and Ebasco Serv-
ices Inc. (Ebasco) replaced B&R as constructor. On September 28,1981,
the Applicants further informed.us that a report on B&R engineering

4

p had been prepared for HL&P by Quadrex Corporation (the Quadrex
L Report).

a

, 667

I'
:

;

I

t

Gw

N. } ,,

{
'

F'-
,



-
_ ,

. .s

..

#

(g
-

|

*
<

At a prehearing conference on December 8,1981, in order to accom-
modate these changes, we divided the hearing into three phases. See

. Fourth Prehearing Conference Order, dated December 16, 1981
(unpublished).' The topics previously included in the first phase, plus
certain issues arising out of the transition from B&R to Bechtel and

,

Ebasco, continued as Phase I. The Board also admitted for Phase I ad-
judication four new subparts of Contention 1 (1.8(a) through (d)).
Phase II will address the Quadrex Report (including its effect, if any, on

Edeterminations reached in Phase I) and Contention d (hurricanes).3 It
will also include the report we are directing under CLI-80-32 Issue B,
infra, p. 697. Phase III will address CLI-80-32 Issue F (QA for
operation), Contention 3 (overpressurization), and any remaining
issues.2

Phase I is now complete.2 Accordingly, this Partial Initial Decision ad-
dresses and resolves CLI-80-32 Issues A through E, and Intervenors'-

Contentions 1 and 2.* For reasons hereafter spelled out, and based on
the entire record, we find no basis at this time for concluding (1) that
the reasohable assurance findings contemplated by 10 C.F.R. { 50.57

i cannot be made, or (2) that HL&P currently lacks managerial compe-
tence or character sufficient to preclude an eventual award of operating
licenses for STP. These conclusions will be subject to modification, if
appropriate, as a result of our consideration of Quadrex Report issues in
Phase II. In addition, we are requiring that the NRC Staff (and the Ap-
plicants and other parties if they wish) report to us during the Phase 11
evidentiary hearings concerning safety-related construction activities
(including implementation of the QA/QC program) following the as-
sumption of duties by Bechtel and Ebasco. We also expect that, during
the consideration of Issue F (QA for operation) in Phase Ill, the Appli-
cants and Staff will update (as appropriate) the testimony presented with
respect to issue C dealing with HL&P's organization for operation.

I on July 14, 1983, we demed CCANP's monon seekms to add a financial qualificauons contenuon to
Phase !! Lisp 83 37.18 NRC 52. reconsiderarios dened. LBP 83 49,18 NRC 2J9 (1983).

. 2 on October 20. 1983. CCANP died a motion to admit a new contennon concerning soit stability.
'

since CCANP mishes to litigate this comennon in Phase !!I. we have deferred ruling on it unut after the
issuance of this Decasion.
3 on January 10.1993 we demed a monon by CCANP to reopen the Phase I record. We deal with and

deny another such mouon by CCANP dunns the course of this Decision. Ser Opmion. Part IV. m/ra.
4 All of ihe issues and contentions dealt with by this Decision are set forth in Appendit A ,

f unpublished), as well as in our Findings with respect to the vanous issues or contennons.
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II. LEGAL STANDARDS FOR DETERM'INING CHARACTER
AND COMPETENCE "

The central focus of our inquiry in this Grst phase of the proceeding
has been the " character and competence" of HL&P to build and operate
the facility.5 In CLI 80-32, the Commission found that many of the non-
conformances and related items which gave rise to the Show-Cause|

Order are relevant to the " basic competence and character" of HL&P,
and it directed that we "look at the broader ramifications of these
charges in order to determine whether, if proved, they should result in
denial of the operating license application." 12 NRC at 291-92. ReGect-
ing this direction, questions concerning HL&P's character and compe-
tence permeate Issues A, B, C and D derived from CLI-80-32. Before
addressing those questions, however, we must first delineate our under-
standing of character and competence and the legal standards which we
will employ in determining whether HL&P possesses the requisite char-
acter and competence to be authorized to operate the STP.

Because of the importance of these standards to our Decision, we
. asked'the parties to file pre trial briefs on those standards. All of them
did so.* In addition, each of the parties Gling proposed findings and con- *

clusions again addressed'these legal issues.' We have considered all of
those filings, as well as other legal authority, in formulating our views as
to the legal standards for determining character and competence.

All parties appear to agrea that character and competence are funda-
mental requirements for a license applicant. The character and compe-
tence requirements are implicit in, and hence stem from, the Atomic
Energy Act.8 All parties also concede that the Commission has not pre-

8 since HL&P is the lead apphcant with responsibthty for construction and operation of the facihty, our
discussion of the character or competence of the Apphcants will represent findings only with respect to
the character or competence of HL&P.

* Apphcants* Memorandum of Law on issues Concermns Competence and Character, dated May 2.
1981; CCANP Brier on " Character." dated May 5.1981. Ciurens for Equitable Utihties Preheanns
Bnef dated May 6.1981; and NRC statT Memorandum on standards for Evaluating Manasenal Compe.
tence and Corporate Character, dated May 6.1981.

7
1n particular. see Appucants' Proposed Findings of Fact and Conclusions of Law ( App. FoF), dated

August 6.1982. at 29199; CCANP Proposed Findings of Fact and Conclusions of Law (CCANP FoF).
j dated September 20.1982, at 1 19. NRC stalTs Proposed Opimon (etc.) (stalT FoF). dated october 4

1982, at 12 28; Appbcants' Reply to Proposed Findings of Fact and Conclusions of Law submiited by,

the Other Parties i App. Reply FoF) dated october 18.1982. at 11 12.i

8 Section 103 states that a commercial hcense shall be issued to appbcants "who are equipped to ob-
serve and who agree to observe such safety standards to protect health and to mimmize danter to hfe or
property as the Commission may by rule estabbsh.* 42 U.s C t 2133f bH2). section 182a adds that
"telach apphcation for a hcense hereunder shall * * . specifically . tate such mformation as the

! . Commission. by rule or regulation may determme to be riecessary to decide such of the techmcal and
! financial quahlications of the apphcant. the character of the apphcant. . . or any other quahlications

of the apphcaat as the Commission may deem appropriate for the 1. cense." 42 U.s C. ( 2232ta).
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I cisely defined, through either rule or_ adjudicatory decision, the exact
R ? contours of those terms. In CLI-80-32, supra, it provided some guidance:.

n

The history of the South Texas Project - at least 12 separate NRC investigations
over a 2% year period, resulting in conferences with the licensee, several prior items

| of non. compliance, a deviation, five immediate action letters, and (nlow substantiat-

m. ed allegations of harassment intimidation and threats directed to QA/QC perwnnel
and apparent false statements in the FSAR - is relevant to the issue of the basic .4 *

competence and character of Houston.
.

12' NRC at 291..Given the lack of more detailed guidance, we have-

? found: it necessary,- in applying .the Commission's directive, to
determine:.1(1) whether our evaluation of HP&L's character should be -

i - divorced from our evaluation of its competence; (2) what factors are
M relevant.to character and to competence, and what weigh't should such ,

, factors be accorded; (3) what consideration should be given to reforma--
' tion of character or improvement in competence; and (4) the relation--

ship of individual and organizational character or competence.
,.

A. The'Diehotomy

The NRC' Staff and the Applicants each assert that character and
competence are inextricably intertwined and cannot be evaluated
separately.' CCANP, although it does not explicitly state how it believes

,p character and competence should be analyzed, treats the two concepts as
- separate and distinct? As described below, that basic approach is consis-
" tent'with applicable precedent, which generally has analyzed character

and competence in terms of attributes that, although overlapping in
~

some respects, are fundamentally of a different nature. We view the dif-
ferences between character and competence to be more significant than
their similarities and have thus treated character and competence sepa-
rately in our analysis of the instant record.*

The Staffitself acknowledges that instructive case law both within'and
outside the NRC has addressed character and competence separately.H

,

i- Similarly, the Commission, in CLI 80 32, supra, read the Atomic
Energy Act as drawing a marked distinction between " competence (i.e.,
technical)" and " character qualification" of a licensee or license
applicant. -12 NRC at 291. The relationship between competence

i-

- ' NRC start Memorandum IMay 6.1981) at 6. StalT F0F at 12.l$. Apptwants' Memorandum (May 2.
; 1931) at 910. CEU tous a bawe approach samdar to that taken by the saaliand Appimants. .

LO CCANP 8neriMay $.1981) at 4, CCANP F0F at 1211
'

18 5tatiFoF at 11
, .

: .

!

!

[
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-(adequacy of technical qualifications) and character was well explained

t by the Appeal Board in Consumers Power Co. (Midland Plant, Units 1
and 2, ALAB-106,6 AEC 182 (1973). In addressing the adequacy of an
applicant's QA/QC program, the Appeal Board stated:

The inquiry which the board must make is not necessarily resolved by a determi-
nation of whether, m a broad sense, the applicant and its architect. engineer are
" technically qualified." A demonstration that technical qualifications do exist does
not necessarily provide reasonable assurance that the QA program described in the
PSAR will be faithfully fulfilled. To the contrary, as important as qualifications may
be. of no less significance is the matter of managerial attitude. Unless there is a will.
ingness - indeed. desire - on the part of the responsible officials to carry it out to4

- the letter, no program is likely to be successful.

Id. at 184. Thus, under that formulation, character and competence are
quite different: character is, among other things, a measure of the
likelihood that an applicant will apply its technical competence to effect#

the Commission's health and safety standards.
We recognize that the factors which comprise character or competence

may overlap. For instance, whether an applicant has developed technical
ability may be relevant to and indicative of both its character and its<

competence..But, in our opinion, even the most technically qualilled ap-
plicant should be denied a license if its character is deficient - i.e., if it
is shown that the applicant is unlikely to apply that technical ability
adequately. Similarly, no degree of charr.cter can compensate for techni-
cal incompetence. We read the Midland decision as providing that an ap.
plicant must demonstrate both that it is competent' (l.e., technically
qualified) and that it has the requisite character. Moreover, we do not
believe that character can be inferred from competence, or vice versa.
Finally, to the extent that otherwise deficient character or competence
can be remedied (see Part II.C of this Opinion, infra), the remedies
themselves are often quite different. We therefore view character and1

'

competence as separate and distinct (and cumulative) requirements and
treat them accordingly.

B. The Relevant Factors

The Commission's regulations do not amplify the competence require-
ment and make no explicit mention of character.82 Therefore, we (as
well as,all of the parties) have looked to the Commission's guidance in

12 0 C F R H 50 40(bl and 50 SNH4) merely repeat the competence requirement. that "the applicant1

is technically * * * quablied" to engage in the astmtics for whwh a license is sought.
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CLI 80-32 and to precedent, in order to determine what factors are rele-
vant to character and competence. Although other decisions have ad-
dressed character and competence, the decisions have not been consis-
tent in their terminology.8) Accordingly, we include in our discussion of
the relevant factors a definition of each term as we apply it.

1. Competenece
,

in the absence of a regulatory definition of" competence," we use the
plain meaning of the term. Competence is "the quality or state of being
functionally adequate or of having sufficient knowledge, judgment, skill

.

or strength (as for a particular duty or in a particular respect)."'* We
;

apply this definition in accordance with the statutory mandate of Section'

103 of the Atomic Energy Act,'42 U.S.C. l 2133, that applicants be
" equipped to observe '. [the Commission's) safety standards."'S ;

in interpreting this statutory mandate, the Commiss, ion has pointed to
a number of issues which may bear upon " management competence."
In particular, it has referred to the sufficiency of stalling and resources,

- the quality of management, and the adequacy of organization of a utility.
It has indicated that prior performance by a utility (including a compari-
son of its performance with industry-wide statistics) may also raise -
competence questions. Metropolitan Edison Co. .(Three Mile Island
Nuclear Station, Unit No.1), CLI 80-5,11 NRC 408 (19"0). The Com-
mission emphasized, however, that it has not established definitive stan-
dards by which to judge managerial competence but only has identified
questions it deems pertinent to such an inquiry. Id. at 410.I'

A similar scope ofinquiry as to competence seems to have been envis-
aged by the Commission in CLI 80-32, supra. In particular, the Commis-

| sion stressed the relevance to HL&P's competence of the history of past

! violationsi specifically, whether those violations suggested an

i

33 in .tlmffand. ALAB 106, supra. 6 AEC at 184. the Appeal Board used "techmcal qualifications * in the
same sense as .e use " compete ice." and it used "manasenal attitude ** as we use " character *;in Hrre.
2 Elrctrs and Ponce Co. (Norsh Anna Nuclear Power 5tauon. Units I and 21. LEP 7744,6 NRC 1127
185l (1977). the Licensing Board used " commitment" in the same sense as we have used " character";
and in Caroldna Power and Lied r Co. (Shearon Harris Nuclear Power Plant. Umts I,2. J. and 41t

L8P-7919.10 NRC 37 (1979). the Licensing Board addressed both concepts under the label
"capabildy."
'* Webster's Third New International Dictionary 463 (unabridged ed.1976L
IS Competence would also estend to an applicant's ability to satisfy environmental reat.irements But
since CLI 80-12 fas well as interserms' Contentions I and 21 concern only safety issues, te are here
considering competence only with respect to safety requirements.
l* See dise Shearon Harris. LBP 79-|9. note 13. supra,10 NRC at $6A4. ,tfismsuppe Power & Lekt Co.

. (Grand Gulf Nuclear stateon. Units I and 2). LBP 74-64. l AEC })9. a/1*J. ALAB 232. 8 AEC 635
! (1974L

i
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" abdication of responsibility or abdication of knowledge" and hence an
organizational, programmatic or personnel deficiency.12 NRC at 291.
' To a great extent, these considerations are amenable to objective.

' assessment. NUREG 0731, " Guidelines for Utility Management Struc- -

.

ture and Technical Resources" (1980), provides guidelines for an appli-
cant's staff and management organization and experience." As the Staff

, observes, NUREG 0731 incorporates the approach adopted by the Com-
^

- mission in Three Mile Island, CLI-80 5, supra.t* -
_

In sum, in the context of the issues before us, the appropriate inquiry
is: (1) whether an applicant's staff and management have sufficient
technical and managerial expertise and experience (i.e., demonstrated

(knowledge, judgment,' and skill) to construct the plant properly and
operate it safely, (2) whether an applicant's staff and management are
orgar.izstionally structured so as to permit and encourage the unhindered
application'of their expertise and experience, and (3) whether an cppli-

. cant's prograr:ts and procedures require the application of that expertise
and experience and are consistent with goals of the Commission's regu-
lations and the Atomic Energy Act.

2. Character

'The parties all appear to recognize that the concept of character is diffi-
'

cult to define. See Hall v. Geiger-lones Co., 242 U.S. 539, 553 (1917).
CCANP asserts that, in the absence of a regulatory or statutory
direction, the term should be given its commonly understood definition
(citing Mester v. United States, 70 F. Supp. I18,122 (E.D.N.Y.1947)).
We agree.

Character is defined as "a composite of good moral qualities typically
of moral excellence and firmness blended with resolution, self discipline,
high ethics, force, and judgment."I' Obviously, the term is less specific
than is " competence" and calls for a more subjective determination.
Character comprises many traits. No trait should be considered,
however, unless it is relevant to the construction or operation of a nucle-
ar plant.M Therefore, a trait should only be considered ifit evinces a will-
ingness and propensity, or lack thereof, on the part of an applicant to ob.

*

II See also Nt'AEG/CR.1210. * Power Plant statfing* f1980h NUREG/CR.1656. "tJtility Wnagement
and rechmcal Remrces* f19110).
18 statiFoF st 27 I-

l' Wetater's Third New lasernanonal Dictionary 376 tunabridged ed.1979. -

M see schwere v. #mmt o/Bu fremmers n/Wew , titrant. ))) U s. IJ2. 239 (1937).

.
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i serve the Commission's health and safety standards.28 Indeed, our ulti-y
.

'' '

' mate finding of fact must determine, inter alia, whether there is reason-
able assurance that the Applicants will (i.e., have the character to) ob.

'

serve the Commission's health and safety standards.22
-In CLI 80-32, the Commission indicated that responsibility was a

necessary trait, the abdication of which could result in denial of a license
application. An applicant must retairt responsibility for construction or

.' operation of a nuclear power plant and must keep itself fully informed.
, In CLI 80-32, the Commission also stressed that truthfulness is of partic.
',

ular concern.22 And from earlier decisions, it is' clear that truthfulness
#.

. contemplates not only false or misleading statements but the complete-
ness or comprehensiveness of information provided by an applicant to
the Commission.s Virgin /a Electr/c and Power Co. (North Anna Power
Station, Units I and 2), CLI 76-22,4 NRC 480 (1976), a/J'd,571 F.2d
1289 (4th Cir.1978).

As the Staffindicates, the trait of truthfulness or candor is particularly
important given the regulatory regime relied upon by,NRC.2* The Com-

' mission has forcefully stated that
'

i

in order to fulGli its regulatory obligations. N RC is dependent upon all of its recen-
sees for accura're and timely information. Since licensees are directly in control cf
plant design. construction. operation, and maintenance, they are the first line of de.
fense to ensure the safety of the public. NRC's role is one primarily 'of review and
audit of licensee activities. recognizing that limited resources preclude 100 percent
inspection.

f

As the Commission has stated in the past:

Our inspection system is not designed to and cannot assume such tasks [to pro-
vide full inspection of construction activities). Rather, we require that hcensees
themselves develop and implement reliabic quality assurance programs which
can assume the major bu. en of inspection. Consumers Power Compny
Glidland Plant. Units t and 2). CLI 744. 7 AEC 7.11 (1974)

We require instead a regime in which applicants and licensees have every incen.
tise to scrutinire their internal procedures to be as sure as they possibly can that
all submissions to this Commission are accurate.

/ 2I
As in the case of cornpetence, character also is reliccted by an arpbcant's wiliteeness or propensaty to,' 4 obserte environmental standards. No such issue has been raised in Phase i of this proceeding.

2210 C.F R. t 50 $ hah 33.
22 The Comtmssion stated i12 SRC at 291 n.4n *

IT]he Corrmasuon cannot ignore false staiements in documents submitted to it. Congress has
specifkally provided that heenses may be revoked for " material falso statements.''ser section
180J of the Atomic Energy Act (42 U s C. t 2236ta)L and we have rio doubt that imtial license
apphcations or renewal apphcations may also be demed on this ground. certainly if the falsehoods
were intentiona'. TCC v. WOKo. Inc.. J 9 U.s 223 (1944). and perhaps even if they were made
only witn disregard for tile truth. Lettore Sassdrastart Company v. TCC 1636 F.2J 454 (D.C. Cir.
1990th Frewas Ehrriran.tro er Co. e NRC. 371 F.2d 128914th Cir.1974L

24 staff FoF at 19.
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Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 4l8
(1978).

hiore recently, the Commission again stressed the importance to char-
acter of an applicant's truthfulness, particularly as that trait bears on in-
formation provided to Licensing Boards in adjudicatory proceedings
such as this one. The Commission stated:

A deliberate false statement or withholding of materialinformation would warrant
the imposition of a severe sanction. The time and resources committed to an adju-
dicatory probing of the facts of this case are evidence of our concern oser allegations
of this sort. Not only are materi.i false statements and omissions punishable under
Sections 234 and 186 of the Atomic Energy Act, but deliberate planning for such
statements or concerns on the part of applicants or licensees would be esidence of
bad character that could warrant adverse incensing action even where those plans
are not carried to fruition. Moreover, we want to warn parties and their attorneys
that when they engage in conduct whwh skirts close to the line ofimrroper conduct,
they are runnmg a grave risk of serious sanction if they cross that line.

Consumers Power Co. (Stidiand Plant, Units 1 and 2), CLI 83 2,17
NRC 69,70 (1983).

There are, of course, many other traits that are pertinent, and
CCANP has suggested six generalized ones against which HL&P's char-
acter should be evaluated: foresight, judgment, perception, resolve, in-
tegrity (including trustworthiness, reliability and honesty), and values

'(CCANP F0F at 3-5,12). These traits are, of course, generally relevant
to character. Indeed, they closely track the definition of character which
we have found appropriate. But, in our view, they are so broad and ill-
defined that analyzing them would give little assistance in providing an-
swers to the questions raised by CLI 80-32.

In that connection, we note that, in applying the facts of record to
determine whether HL&P possesses the requisite character, CCANP has
utilized many of the same incidents or events as examples of several of
the traits it enumerates. The abilities of one of HL&P's managerial
personnel, for instance, are said to bear upon four of those traits:
HL&P's foresight (CCANP FOF at 46), its judgment (CCANP F0F at
50-52), its perception (CCANP F0F at 66) and its values (CCANP FOF
at 120-21). HL&P's utilization of this employee may be relevant to its
character (as well as to its competence), but it contributes little to a
meaningful analysis to find that such utilization is pertinent to one or
several subsets of character. hioreover, we do not believe it is practical
or necessary to attempt to enumerate all relevant traits. Were we to un-
dertake such an exercise, we feel it would serve only to replace one
label, " character," with many; it would leave unresolved the factors
determinative of each trait. What is necessary is a nexus of a particular
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trait to particular performance standards contemplated by the Atomic ,

Energy Act or NEPA and NRC's implementing regulations and guides.
Therefore, we adjudge HL&P's character by consideration of its past

and present performance, and consider those traits, both positive and
negative, that are naturally inferred therefrom. We find this approach
consistent with that taken by other Boards. In particular, we scrutinize,
inter alia, HL&P's record of compliance with the NRC regulations;25 its
response to noncompliances;26 and, most importantly, whether HL&P .
made material false statements or omissions and whether it addressed
questions propounded by the Sta'T, the parties and us with candor. This

-- approach is also consistent with that utilized by other agencies with
regulatory schemes comparable to that used by NRC. See, e.g., FCC v.
IVOKO, supra. The traits we infer from this scrutiny are, in effect, our
conclusions, and the composite o.f these traits constitutes HL&P's char-
acter and forms the basis for our ultimate finding of fact.

C, Reformation of Character and Improvement in Competence

Early in this proceeding, the Intervenors asserted that we should limit
the first phase of this proceeding to whether HL&P's past conduct and
actions in themselves indicated a lack of character or competence
sufficient, without more, to warrant denial of the operating license appli-
cation (in effect, the matters encompassed by Issue A). They would
have thus excluded all evidence of corrective measures taken by the Ap-
plicants (i.e., matters relevant to Issues B, C, D and E). We rejected that
position in our Second Prehearing Conference Order (unpublished),
dated December 2,1980 (at 4-5) and denied reconsideration in our i
Third Prehearing Conference Order (unpublished), dated April 1,1981
(at 811).27 We reasoned that, although CLI 80-32 contemplated a
determination whether pas practices, in themselves, should result in a

25 ee, e s.. Camlina Powr and Erret Co. Ishearon Harns Suclear Power Plant, Units 1, 2. 3, and 4).S
LBP 7919,10 NRC 37 (1979), affd and mod #cd. ALAB 557, il NRC 18, CLI-80-12,11 NRC 514
4980L See also DuAe Powr Co. (William B. McGuire Nudear stanon. Umts I and 2), ALAB.128,6
AEC 399. 407 0973); Ed!and. ALAB 106, supra, e AEC at 184 0973); .Vorra A,na. LBP 77-68, note
t3. surra; Duotsw Light Co. (Beavet valley Power stauon. Umt 11. LBP 76-3,3 NRC 44 0976); Com-
monwalr4 Ednee Co. (Zion stauon. L;mts I and 2), LBP.73-35,6 AEC 861 (1973), medped on esser
arounds. ALAB-226.8 AEC 381 H974L
26 Sce, e.g , shearce Harrrs. LBP 79-19. note 13 supra.10 SRC at $1; .vorm Ansa. LBP 7748. note 13.
supnt; Consoledared Eduon Co. of,Vew Yare Undtan Pomt Stanon, Umt 2). LBP ?J-33. 6 AEC 751,756
4973) a/Td. ALAB-182. * AEC 323,336 0914h Beaver Valley. LBP 76 3. note 25. supra. 3 NRC at
'0 51; Em LBP 73 35. note 25 supra. e AEC at 892 93, 393 99: Musre. ALAB 128. nott 25, supra.
6 AEC at 407,
27 The Appeal Board declined recuests bv CCANP and CEU for interlocutory review of the Apnl I,
1981 order. ALAB-637.13 NRC 367 0911).
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- dernial of the operating license application, the Commission also con-
templated that we explore the totality of the Applicants' performance, -

including matters which may mitigate the significance of adverse findings
concerning prior practices. .

In its proposed findings, CCANP has largely confined its factual find-
' ings to issue A and, in essence, has ignored the Applicants' corrective
actions. Although it concedes that competence can be acquired and im-

,
proved by judicious hiring, it asserts that an applicant's character is far -
less mutabic, than its competence and is perhaps immutable.28 it urges
that past behavior is a true indication of present character, or at least
may cast sufficient doubt on character to prevent a favorable predictive
finding.

We here reaffirm our earlier rulings as to the potential importance of
corrective actions or reformation to both competence and character. We

. will examine HL&P's competence in order to determine if there is rea-
sonable assurance that it can observe the Commission's health and
safety standards. Therefore, we examine its present ability. Past in-
competence is relevant, of course, to the extent it may be indicative of
present incompetence. Thus, if HL&P has improved its competence, it

j- is that improved state that is determimuive.
'

,CCANP's position with respect to character is too rigid. As we pre-
viously held, both the Atomic Energy Act and CLI 80 32 contemplate
that we take into account all relevant circumstances in determining
character.' A change in corporate management can change an applicant's ;

character, as can education and experience. Moreover, our role in this
proceeding is not to punish an applicant for past infractions.2' Our find-
ings (and our authority) are limited to those standards specified by the
regulations, in particular 10 C.F.R. ll 50.40,50.57, and 51.53, and if an
applicant, whose character may have been unsatisfactory in the past,
demonstrates a reformed and adequate present character, then we may
find that there is reasonable assurance that it v all observe the Commis-
sion':s health and safety standards.

We would agree with CCANP, however, that there may be some char-
acter defects that are so serious that they are in fact uncorrectable, at
least in the absence of a " radical change in the control of [ thel

28CCANP Bner(May 5.1911) at 4. CCANP F0F at 10-13
29 We make no judgment here as to the appropruteness of a licensing tioard's denyms a liceme apphca.
hon because of material false statements nude directly to that 8.urd. In such a case, the dental might be
necessary to preserve the integetty of the hearms process, and impmaison of swh a tanction might fall
under the general grant of power to presiding olTicers,10 C F R. 9 U18. we view this issue. homeser.
as one totally separated frora our character and competence determmation, and as one not raised an this
proceedmg.
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corporation."38 One of these defects might be evidenced by an intention-
al lack ~of truthfulness or candor condoned by management. As we have
observed, the Commission in CLI-80 32 emphasized the importance of
truthfulness and candor, and it explicitly pointed out that a lack of truth-
fulness or candor could prove disqualifying. CLI 80-32, supra,12 NRC -
at 291 nn.4. 5. Further, the Commission cited cases suggesting that will-
ful misrepresentations to the Commission, or representations made with
disregard for their truth, could be grounds,.without more, for license
denial.3'

Whether such a character defect can be attributed to HL&P, and
whether such a defect, if proved, has been, or can be, reformed, are
questions of fact not oflaw.- AccordingT, we conclude that evidence of
reformation of character is relevant to and may be determinative of our
ultimate finding of fact.

D. Individual vs. Organizational Com;>etence or Character

We might note, as a general observation, that in ascertaining whether
the Applicants possess the requisite competence or character, we have
had some difficulty in drawing a line between the competence or charac-
ter of particular individuals and the competence or character of HL&P.
As CCANP observes, all organizations must carry on their activities
through individuals (CCANP F0F, U l.2, 4.1). It is clear to us,
however, that the failure of one or more individuals to demonstrate ade-
quate competence or character does not per se indicate a lack of organi-
zational competence or character (and vice rersa). See, e.g., Tr. 9511
(Taylor). For example, if an individual employee were found to lack
competence or to have demonstrated a character defect and were re-
moved from a project, the organization would not per se be deemed to
lack competence or character - indeed, it might then be viewed as
possessing either or both of those qualities. Furthermore, particularly
with respect to character, only a limited group of corporate employees
may truly N regarded as exercising a sufficient degree of respansibility
so as to be deemed to affect an organization's character.

In evaluatins, the competence or character of an organization, we
must therefore evaluate such factors as the role of particular individuals
in the organization the responsibilities which they exercise, the serious.
ness and frequency of any deliciencies attributable to them, and the

30CCASP Bner f \tay 5.1981) at 4.
31 FCC v. woKo note 23. suora: Lethre 8makastme Co. v. FCC, note 23. supra: ser e so Hamhn Test.s

ing Ldoratores. Inc.,2 AEC 423. 423 29 (1964L
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steps taken by the organization when deficiencies are discovered. Our
final judgment as to HL&P's organizational competence or character
must balance all of these factors.

III. OPINION ON INDIVIDUAL ISSUES

A. Introduction

The record of this proceeding consists entirely of testimony (and
documentary evidence) sponsored by the Applicants or NRC Staff,
documentary evidence introduced by CEU or CCANP through the
Applicants' or Staff's witnesses, cross-examination by all parties, and

*
. examination by the Board of all witnesses (with the exception of the
testimony of one Staff panel, which was entered into the record by
stipulation). The Intervenors presented no witnesses of their own.32

. Proposed findings and conclusions were submitted by the Applicants,
the NRC Staff, and CCANP,32

Even though CEU and CCANP were joint sponsors of certain
contentions, their positions on the ultimate issues considered in this
proceeding were quite disparate. CEU consistently emphasized that it
was not trying to stop construction or operation of the STP but only was
seeking to assure the safe and expeditious completion of the project (Tr.
782). It stressed that, although license denial was a remedy which might
be necessary, the more appropriate remedy might be the dismissal of
Brown & Root (Tr. 786).34 Consistent with that position, it withdrew
from the proceeding (subject to certain conditions designed to keep it
informed concerning-the adequacy of HL&P's QA/QC program and
practices) shortly after the replacement of BAR as design engineer,
construction manager and constructor.

On the other hand, CCANP consistently has taken the position that
the operating license applications should be denied. It asserted that at

32 Pnor to the withdrawal of BAR, CEU had proposed to present an espert witness concerning project
organizauon (his direct tesumony had been preriled), and both CEU and CCANP proposed to present
factual witnesses concerning BAR activines. After the announcement of BAR's replacement, CEU and
CCANP dechned to present any such witnesses.
33 App. FOF, dated August 6,1982; CCANP FoF dated septemt er 20 1982, staff FoF. dated october
4,1982; App. Reply FoF. dated October 18, 1982. CEU withdrew pnor to the conclusion of the Phase I '

evidenuary heannes and hence did not otter proposed findmss and conclusions.
on January 14, 1984 CCANP submitted a " supplement" to its proposed findmss which directed our

attennon to e recent ruling of another Licensin8 Soard. The Apphcants responded on January 2s,1984.
We apprectate part'es' calhng our attention to new legal ruhngs which, they believe, bear significantly
on not-yet-decided issues Defore us. (The stati similarly did so in conjunction with CCANP's monon to
reopen the Phase I record (see p. fis, infral).
34 To the same effect, see aho CEU Preneanns Snet(May 6.1981) at 4-5.
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least the character, if not the competence, of HL&P should be adjudged :
- by past acts alone; and that, given those acts, HL&P could not be'

. trusted to operate the plant safely (Tr. 791I CCANP FOF,11 1.33,2.1).
.

Renecting that point of'. view, CCANP's proposed findings are for the/ .

most part limited to CLI 80-32 Issue A and ignore discussing in any~J
_

.

detail the. corrective actions which HL&P put into effect to remedy
= certain ofits'past deficiencies.

.

As discussed in Part II.C of this Opinion, supra, we disagree as a-
I' matter of law with' CCANP's position that certain character traits are

_

immutable and cannot be improved or corrected. In our view, whether
or not a character trait which is deficient can be or has been reformed is.

'a factual question.. Even more so,~ whether or not a deficiency inC
- competence can be or has been corrected is also a factual question.
- CCANP's-failure to include in its proposed findings any detailed
' discussion of corrective actions has therefore left a gap in the material

by which we must evaluate CCANP's claims.=
,

i As we spell out in more detail below, we disagree as a factual matter
with CCANP's position that, based on the entire record, the Applicants
at the present time lack either competence or character to a degree4

which would warrant license denial. This view is not based solely on our'

resolution of issue A. Indeed, in certain respects, we have found that,'

prior to the issuance of the Show-Cause Order, HL&P's managerial
;

competence was questionablecIn addition, however, our ultimate'

! conclusion takes into account, to a substantial degree, the corrective
actions instituted by the - Applicants to ameliorate their earlier'

deficiencies .- not the least of which'is the replacement of B&R with
.

i .Bechtel and Ebasco. CCANP's failure to file detailed proposed findings
on the corrective actions made our task more difficult; from the overall

.

conclusions reached by CCANP. we presume it finds'the corrective

|
actions to be ineffective or inadequate, but we are left in the dark as to (

'

i its reasons.
I Although they would not have us base any of our conclusions -

thereon, the Applicants suggest that we find CCANP in default with
respect to its failure to file proposed findings on certain issues -'

}. particularly some of its own contentions (App. Reply FOF 'at 8).-We
! decline -to take this course in the first place, with a view to the

Intervenor's limited resources, we advised CCANP that it could focus in
its findings on those issues it considered most significant (Tr.y' >

; 10,656 57;- Memorandum and' Order -dated August ' 19, 1982
(unpublished)). Its election to forego filing detailed findings on certain'

issues on which it 'had cor. ducted cross examination was not

[,
inconsistent with that advice. Moreover, we never explicitly directed
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CCANP to file any proposed findings - there never was any question of
its desire to do so. Despite the difficulties which its filing presents, we
do not wish to penalize CCANP for attempting to follow our advice."

More important, however, we find it desirable for our Decision to
reflect a coherent and comprehensive picture of HL&P's activities and
to resolve on their merits the issues raised by CLI 80-32 (with respect
to which the Intervenors' contentions are relevant). Furthermore, the
Applicants' corrective actions bear on the Intervenors' contentions, as
well as on the CL1-80-32 issues. For that reason, we have reviewed with
great care the record on all issues, including those on which CCANP
failed to submit detailed findings. We are confident that our judgments
take into account all the diverse points of view bearing on matters of
safety significance which the record reflects.

We turn now to the issues and contentions dealt with by this record.

B. CLI 80-32 Issues

1. Issue A: Hl.&P's Managerial Character and Competence
ff'indings 13-137)

Issue A questions whether HL&P's record of compliance with NRC
requirements is so inadequate that we should determine that HL&P
does not have the necessary managerial competence or character to be
granted licenses to operate the STP. This is the Issue upon which
CCANP has primarily focused its attention in its proposed findings. The
issue is derived from the Commission's instructions in CLI 80-32 and
explicitly excludes from consideration the effectiveness of any remedial
steps taken by HL&P. (Those steps are considered separately under
Issue B.)

In Part II of this Opinion, supra, we reviewed the applicable standards.

for determining the competence and character of a license applicant.
Under this issue, we are applying these standards to HL&P's record of

*
compliance, particularly in four specified areas: (1) the material false
statements alleged in the Order to Show Cause; (2) the instances of non-
compliance set forth in the Notice of Violation and Order to Show
Cause; (3) HL&P's alleged abdication of responsibility to B&R; and (4)
HL&P's alleged failure to keep knowledgeable about construction
activities. The composite of our conclusions as to competence and
character, respectively, in the various areas will comprise our general

M Cf Derrw Ednen Co. (Enrico Fermi Atomic Power Plant. (Jnn 2). ALABJO9.17 NRC 17 (198R
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cribe'd in Part il (pp. 670-71, supra), we will treat HL&P's character
separately from its competence. Given CCANP's emphasis on HL&P's
character, we will turn first to that subject.

.

.

HL&P's Charactera.

In our earlier discussion of the definition of character, we pointed out
that it comprises many traits and that, in evaluating the character of an
NRC license applicant, the relevant traits are those which evince a will-
ingness and propensity, or lack thereof, to observe NRC regulatory
standards. In the present proceeding, the most significant character
traits for us to evaluate are HL&P's truthfulness and candor, the
manner in which it reacted to the noncompliances or nonconformances
which occurred, its responsibility, and the degree to which it attempted

| to stay informed about STP.
| (i) We turn first to what in our view is the most important of these

character traits in the context of this proceeding - i.e., HL&P's truthful-
ness and candor. Investigation Report 7919, and the ensuing Order to
Show Cause, raised questions about HL&P's truthfulness and candor on

L the basis of alleged false statements in the FSAR. In CLI 80-32, the
Commission indicated that statements in the FSAR, if false, would bear
directly on HL&P's character (CLI-80 32, supra,12 NRC at 291 n.4).

As our findings indicate, certain statements in the FSAR relating to
construction techniques and tests for backfill did not in fact accurately
reflect the construction and testing carried out by HL&P through its

I contractor, B&R. Those FSAR statements, however, were for the most
| part not inaccurate when written. As the Applicants and Staff have

asserted, the lack of conformance with FSAR requirements should be
viewed as nonconformances with specified procedures rather than as
material false statements. In the limited circumstance where noncon-
forming performance had in fact occurred prior to the submission of the
FSAR, HL&P had not become aware of the discrepancy until long after
such submission (Finding 25).

In its proposed findings, the Staff asserts that there was "no intent"
|

| by HL&P to file false statements with the Commission (Staff F0F,
| 5 65L Although we agree (Finding 33), and although we are satisfied

with the Applicants' explanation that HL&P had no knowledge of the
deviating construction practices at the time the relevant portions of the
FSAR were submitted (Finding 25), we wish to point out that the pres.
ence or absence of intent - or, indeed. of knowledge by HL&P of falsity
- is irrelevant to the technical question of whether or not a material
false statement has been made. North Anna, CLI-76 22 supra,4 NRC at
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483, 486-87. On the other hand, intent and knowledge are pertinent to
the question of HL&P's character which is before us. Since we are not-
presiding over an enforcement proceeding in which HL&P is alleged to
have made material false statements but, rather, are considering alleged
material false statements only in the context of HL&P's character, we
find it appropriate to consider intent to falsify and knowledge of falsity
as ingredients in our character determination. Given the lack of intent
to submit false FSAR statements, and HL&P's lack of knowledge that
certain statements were in fact inaccurate, we find that the statements in
question do not reflect adversely on HL&P's character.

- In considering the honesty and candor of HL&P, we have not limited
our inquiry to the alleged false statements in the FSAR b'st have also in-
quired into HL&P's record for being open and candid with the NRC
Staff. We were most impressed by the testimony of various Staff wit-
nesses who had interacted with HL&P and who regarded the company as
exemplary in its practice of keeping the Staff fully informed on topics of
interest. H. Shannon Phillips, the Staff's Resident inspector at STP
during a substantial portion of time covered by the Phase I record (from
1979 until 1982), expressed great confidence in HL&P's candor and
truthfulness - i.e.,

Management was not deceptive in any way, form or fashion during the (79-191 in-
spection or after the inspection (Tr. 9854).

liiLAP's] record of identifying and reporting construction deficiencies . . . was
open and honest, and probably was better than any other utility that I've been at.
. . . They got us the information, even if it was going to be detrimental to them
[Tr.9855).

They were cooperative probably the most open licensee that I've ever dealt with
(Tr95161.

Further, various Staff witnesses noted that HL&P was generally respon-
sive to Staffinquiries and anxious to keep the Staffinformed about the
project (Findings 58,61,164,168,192).

Similarly, we were also impressed by the willingness and desire ex.
pressed by HL&P managerial witnesses to communicate with NRC '

about project developments. See, e.g., Finding 162. In similar fashion,
HL&P's willingness to have a CEU representative participate in an
annual independent audit of the STP QA/QC program is also representa-
tive of HL&P's openness and candor. Not only did it lead to CEU's with-
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drawal from the proceeding but, in addition, enhances our view of
HL&P's character.2'

CCANP has dealt with the truthfulness and candor aspects of character
under. the heading of." Integrity" (CCANP FOF,17.0). It focuses
almost entirely upon the study of alternative forms of QA/QC organiza-
tion which HL&P undertook (through Bechtel, its consultant) in re-
sponse to item l of the Show Cause Order. That Order required a

~

review by an experienced, independent management consultant of the.
advantages and disadvantages of various alternative forms of QA/QC or-

- ganizational structure including, as a minimum, five specified forms.
With regard to that study, CCANP accuses HL&P of a " deliberate at-.

tempt to deceive the Commission" (CCANP F0F,17.3.19, at 111).
The gist of CCANP's accusation is that HL&P witnesses represented
that no alternative offered significant advantages over the five which
HL&P was directed to study in the Show Cause Order whereas, in fact,
a sixth alternative was preferable and certain others were not even
reviewed (CCANP FOF, 11 7.3.2' 7.3.11, 7.3.121. Further, CCANP-
claims that HL&P's contrait with Bechtel unreasonably restricted Bech-
tel's study, in etTect precluded a recommendation in favor of certain op-
tions specified in the Show Cause Order (as well as certain other
options) and assured that the conclusion of the study would favor the
form of organization already in place at STP (CCANP F0F,117.3.3-

.

7.3.16).
In our view, these claims are'not well founded. They are based on

statements taken out of context and, in fact, amount to a distortion of
the record when viewed as a whole. We agree with the Applicants' analy-
sis of these claims, appearing in 11 $7 66 of their reply findings. We
need stress only that the study in question analyzed the five forms sus -
gested in the Show Cause Order and, in addition, a sixth form which
amounted to a variant of one of the five - and which, as CCANP
concedes, HL&P adopted in part (CCANP F0F,17.3.2). Mr. John M.
Amaral, Manager of Quality Assurance of Bechtel Power Corporation,
who headed the study, confirmed that Bechtel was not constrained in
the manner in which it conducted its study. HL&P explicitly indicated
that it gave Bechtel a " blank check" in performing that study. Finding
201. The Staff accepted the study as fulfilling the Show Cause Order

~

requirement. Moreover, we were most impressed with the knowledge

36 The terms upon whsh CEU withdrew from the proceeding are set forth in an exchanse of correspond-
ence between HLAP and CEU. whsh was provided the Board by the Apphcants' letter'of June 14,
1982. we approved CEU's withdrawal, suopect to the atreed upon conditions, on June 15.1952. Tr.
13,384 Memorandum dated June 24.1982. We commend both CEU and the Applicants for the re-
sponsible manner en epich they settled their ddferences.
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and forthrightness of hir. Amaral. Nothing in hi; testimony, or in that
of other liL&P witnesses who addressed the study, gives us any cause to
believe that liL&P was not being honest and forthright in its testimony
on the study.37

Apart from its claims concerning the Bechtel study, CCANP has ad-
vanced two other grounds for questioning flL&P's truthfulness and
car.'ar. CCANP first claims that ilL&P failed to meet a commitment
made in response to the Notice of Violation (CCANP F0F,17.3.17).
We were hampered in resolving this claim by CCANP's failure to have
raised it during the evidentiary hearings. The evidence cited by CCANP
(Staff Exh. 64 (I&E Report 8018, at 4 Item A.19)) indicates that
ilL&P failed to meet a deadline for taking certain actions with respect to
llL&P's and B&l'.'s audit programs, but we fail to see how it even sug-
gests that there was any intent by llL&P to deceive NRC. Certainly the
inspector responsibic for I&E Report 8018 did not perceive any. The
statement cited by CCANP as being untruthfulis llL&P's representation
in its response to the Show Cause Order that ilL&P and D&R had sub-
stantially revised and improved their audit programs (Staff Exh. 48
(Licensee's Response r"4 Order to Show Cause) at 9 2), llL&P's repre-
sentation is not inconsistent with the Staffs conclusion in IAE Report
8018 that progress had been made (Staff Exh. 64 (l&E Report 8018, at
5)), although certain details of that improvement set forth by the Appli-
cants in the Show Cause Order response may not have been completely
accuiste. Given CCANP's failure to raise the claim at a time when wit-
nesses could have addressed it, we decline to consider it as affecting
liL&P's character.

The other claim by CCANP regarding IIL&P's truthfulness and
candor consists of alleged inconsistencies in hit. Don D. Jordan's tes-
timony concerning reasons for assigning Str. George W. Oprea full time
to the STP (CCANP F0F,17.3.18). We do not regard the statements
as necessarily inconsistent but only as elaborations of earlier statements.

3iWe need not dwelllong on the ments of the study of of any rarthuast form rif organiaanon. The tes.
timony of both the Apphcants and 5tatiindicated inat no one organut.onal lorm is tre te superior or
preferable to seseral of the other forms which were analyteJ A fiumber of furms could be successfua en
particular circumstances Tt 1911+12.1930111 Am.irati; Tr. 9528 29 iCrossmans; Tr. 9441 45 filares.
5hewmaaer, Philhost furtherrnore, as a result of the sn'il frorri une conitastor t BAR) to two (Beshtet
and Ebaso), the form of organuation eastreetty in e:Tect t ere lisue of is vastly different from the form
recommended be the Becntel study, which was a sariant of the form in effect prior to the show Cause
Order. The surrent form hears some resemtiance io that recornrnended ut the prepared tesumony of a
CEU espert witness #Prece ed iestimony of Rishard it. If uanardt 'CEU did not in fact presene %fr.
IluettarJ as a witness. See note 22 ruere i Finally. CCANP has advanced no obation to the current
farm of organuahon. We rcgard the queshons raised by LCANP to the lofm of organtiation to be moot
fer all prastwas purixues-
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In sum, we find no basis for determining that HL&P was anything
other than open and frank with the NRC Staff and this Board. We regard
the evidence on this question as enhancing HL&P's character and not as
detracting from it in any way. The only cave.at is the matter concerning
HL&P's promptness in forwarding the Quadrex Report to the Staff and
this Board - a matter which is to be considered in Phase II. Our findings
and conclusions concerning HL&P's truthfulness and candor are, of
course, subject to modification (if necessary) as a result of the Phase 11
hearings.

(ii) The next indicator of character which we find pertinent is reflect-
ed by the manner in which HL&P responded to the many noncompli.
ances or nonconformances (including infractions, deficiencies and
deviations) which occurred prior to, and to some extent resulted in, the
Order to Show Cause. In terms of a character trait, the manner in which
IIL&P resporded to noncompliances or nonconformances may be
depicted as the willingness or desire of corporate officials to carry out a
QA program "to the letter " Midland, ALAB 106, supra,6 AEC at 184.

,

The evidence on this question is not uniform, it is clear to us that
HL&P, when considered as an entity, demonstrated a strong willingness
and desire to carry out a successful QA program. But it is just as clear to

ius that, at least during the period of time prior to the Show Cause
Order, llL&P was not entirely successful in translating its desires to
reality. There was never a :omplete breakdown of the QA program
(Findings 86,140,155). But h many areas, noncompliances or noncon-
formances up to the severity level of infractions (see Finding 49, Wra)
kept recurring, despite the efforts of many llL&P and B&R officials to
upgrade project performance. Reports of incidents of harassment of QC
inspectors by construction personnel, and other indications of poor
morale of QC inspectors, kept surfacing, despite extensive efforts by
llL&P and B&R officials to deal with those incidents and to upgrade
morale (Findings 66,74 75,223,381398). Moreover, the Staffs S ALP
report for the period July 1,1980-June 30,1981 rellected continuing dif-
fleulties by HL&P in responding to various nonconforming conditions
(Finding 223).

We will recount just a few of HL&P's efforts which bear on its corpo-
rate character. As we have demonstrated, it has been open and above-
board in its relationship with NRC. It has promptly and adequately
reported nonconforming conditions, even conditions which have a
potential for being nonconforming but have not as yet been so demon-
strated, it has acted promptly in trying to correct nonconforming
conditions. It has frequently discussed with NRC its proposals for cor-
recting nonconforming conditions prior to its putting those proposals
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into effect. During NRC's 79-19 Investigation, after early preliminary
~

reports of numerous'nonconformances in many areas,' HL&P began cor a
rective actions well before the NRC nad completed its investigation and
issued its report.

HL&P also initiated a number si procedural measures to counteract -
the incidents of harassment of QA/QC personnel. Although incidents of
harassment were not unique to the STP, their seriousness caused HL&P
to go beyond what most utilities have in place and to require B&R to

~

adopt a written' procedure for resolving disputes of this sort (Finding
393). Furthermore, HL&P never limited the resources available to the
QA/QC program to less than what QA/QC officials claimed they
needed. In fact, HL&P's and B&R's QA/QC program utilized considera-
bly more personnel than the average program or - indeed .- what a
well-run program should have utilized (Findings 118,141).

Finally, and most significantly, HL&P took.the important step of
replacing its less-experienced architect-engineer-constructor with two-
considerably more-experienced organizations. HL&P did not take this

. ' action for the express purpose of updrading its QA/QC program. But, in
our view, that action is likely to have that effect. In the words of the
Staff, the action represents "the most extreme corrective action possi.
ble" (Staff Exh.131-(I&E Rept. 81-36, at 7). One Staff witness regarded
it as "a testimony to [HL&P's] character" (Finding 125).

As the Commission in CLI 80-32, and as the Appeal Board in
ALAB;106 (Midland), have recognized, a history'of nonconforming con-
ditions may reflect a lack of character of a license applicant. CCANP
takes this position particularly with respect to the incidents of harass-
ment (CCANP FOF, 11 6.21-6.28). Here, however, the record shows
that the history of nonconforming or noncomplying conditions
(including the incidents of harassment) was caused not by a lack of
corporate character but, instead, by inexperiencs on the part of both
HL&P and its contractor, B&R.

HL&P had early notice of problems arising out of its-utilization of
B&R. For example, to consider only design engineering - the area
which eventually led to B&R's dismissal as architect-engineer /construc-
tion manager - Mr. Jordan testified as to HL&P's expectation that
around 50 percent of the design enginew.,. ; a ek would have been
completed at the time of NRC's award of the construction permit
whereas, la fact, only about 8-9 percent of the engineering was actually
complete at that time (Finding 60). Moreover, given this notice, HL&P
should have taken steps earlier than it did to correct the problems which
were apparent (Tr. 9524 (Crossman)). Although this delay is perceived .
by CCANP as a product of deficient character (CCANP F0F,116.1,
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6.316.33),' we find that it more credibly may reflect a facet of HL&P's
mexperience.Lin our view,'in the d.iys prior to'the Show Cause Order,

! HL&P was not sufficient:y knowledgeable to realize that major corrective
' - S ' actions were needed or to ascertain what those corrective actions should,

be. Finally, to the extent that the failure of HL&P to react sooner may
.be attributed to a character deficiency,Jhe strong steps taken by HL&P -

, .

. to correct its inexperience (the effectiveness of which we shall treat|
*

L under Issue B, /q/ra) in our view counterbalances any character deficien-
cies which HL&P may have demonstrated.'

- CCANP claims that merely trying'(without succeeding) is not suffi-
cient to support an award of operating licenses (see, e.g., CCANP FOF,

.112.17, 2.19, 2.27, 2.29, 2.42). We agree. But if by this claim CCANP
means to assert - as we believ: it does - that attempts to achieve quali-
ty should not be taken into account in evaluating character (irrespective

~

of the degree of success of those attempts), then we must demur from
that position. In our view, attempts to achieve quality are pertinent to
character. Their degree of success must be taken into account, but not
necessarily in terms of character, in determining whether operating
licenses should be awarded (a subject we shall reach again in our consid-
eration ofissues B and E).

In shcrt, an applicant's sincere ' attempts to correct deficiencies may be
viewed as favorable from a character standpoint irrespective of success.

~ If licenses were to be denied because of the failure to take adequate cor-
rective actions, the denial would not necessarily be premised upon the
applicant's lack of character. In that context, we view the strong attempts
made by HL&P to improve its own performance - particularly its exten-
sive replacement of key managerial personnel with persons of greater
nuclear experience and Its eventual replacement of B&R with Bechtel
and Ebasco - as strongly indicative of favorable character.

(iii) The next character trait which we find pertinent for evaluating
'

HL&P's character is that of responsibility. In particular, did .HL&P
remain responsible for STP QA/QC activities or did it abdicate its re -
sponsibilities to B&R?

We begin by agreeing with the Staff (Finding 114)' that, although
HL&P may delegate the authority for conducting a QA/QC program to -
contractors and subcontractors, it remains responsible for the program.
We also agree with the witnesses for both the Applicants and Staff that,
at least at upper management levels, liL&P did not abdicate responsibili-

. ty to B&R for the QA/QC program (Findings 114, 118-120).
On the other hand,= at lower levels, HL&P did not exercise effective

control prior to the Show Cause Order in areas such as auditing |

i(Finding Il6). We attribute the lack of effective control to inexperience
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and excessively long chains of command rather than to abdication of
responsibility. HL&P's willingness to remedy those deficiencies, and the
steps it took to effectuate those remedial steps, convince us that HL&P
did not abdicate responsibility for STP to an extent which would reflect
on its character or which would derogate from its eligibility for operating
licenses.

In its view, CCANP believes that HL&P's manner of exercising re-
sponsibility for STP is reflected by the lack of familiarity of HL&P
management officials (particularly hiessrs. Jordan and Oprea) with cer-
tain details arising out of the STP; by HL&P's failure to remove certain
personnel (especially hir. Richard A. Frazar, the QA manager); by
HL&P's over-relian,:e on B&R; and by HL&P's failure to recognize
B&R's inadequacies at an earlier date (CCANP FOF, 11 5.24.[1]-5.24.8,
5.25.2, 5.29, 6.8). All of these deficiencies, in CCANP's view, reflect
HL&P's lack of character.

We do not agree with CCANP's analysis, even though some of the
facts it relies on are accurate. For example, the record citations which !
are said to demonstrate a lack of familiarity with details on the part of
hiessrs. Jordan and Opa'ea do in fact reflect that neither officer was
aware of every single project detail. Nor would we expect them to be. In
our view, both of them have been exposed to a level of der' I com-
mensurate with their corporate positions (see App. Reply FO ,136).
What we fault them for is not their lack of awareness of details but their
lack of understanding of the facts which they had before them. This rep-
resents in our view a defect in competence rather than character. The cir-
cumstance that hiessrs. Jordan and Oprea attempted to improve their
competence in QA matters, as in attending the Crosby College seminar
(Finding 215), reflects favorably upon their character (as well as that of
HL&P).

HL&P niso tolerated deficiencies in personnel for too long a period of
time, and it over-relied to some extent on B&R, particularly during the
early stages of the project (Findings 115, 132). But these deliciencies are
also traceable to lack of experience. When hir. Jerome H. Goldberg was
finally hi ed to head HL&P's nuclear construction program, he brought
his many years' experience to bear in acting quickly to upgrade the
project. Within 3 months of his assuming his duties, HL&P had commis-
sioned the Quadrex Report and, at hir. Goldberg's initiative, had begun
consideration of alternatives to B&R (Finding 224). Given the magni-

..

tude of the changes which proved to be necessary, it is understandable,
if not entirely acceptable, for HL&P to have waited as long as it did to
act. In short, we regard HL&P's responsibility as not reflecting adversely
on its character, although raising questions as to its competence. Neither

..
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: with respect to character or competence, however, would HL&P's re--

' '
sponsibility disqualify it from receiving operating licenses.

. iv)= - The other trait.which bears on HL&P's character is the degree(
~

'

' to which it attempted to stay informed about STP. The facts relevant to
'this question are to some extent the same as bear upon HL&P's exercise
of responsibility: HL&P received a large quantity ofinformation about

N .the STP but was unable to assess the significance of much ofit. Part of-'

:

this problem stemmed from the lack of an adequate system of trending
nonconforming conditions during the period prior to the 79-19 Investiga-

| Ltion (Finding 128). The excessively long communications lines between
personnel on site and upper management officials prior to Investigation

-79-19 also resulted in HL&P management officials not being aware'as
I rapidly as they should have been of various developments at the STP:

management was informed ofindividual problems which.were occurring
"

but was not given either the'causes or' sufficient detail to ascertain the.- '

causes (Findings 96,129,132).-
| .CCANP points to HL&P's alleged lack of knowledge as a deficiency in
j= " perception'' and hence as a character defect (CCANP FOF,15.0 et -
' seq.; see also CCANP F0F,12.36.9). Th'e gist of CCANP's claim is

1
s

that HL&P never really perceived the difference between building a <
* nuclear and a fossil-fired plant and, for that reason, was unable to deal

successfully with the QA/QC requirements inherent in constructing a
. nuclear plant. We note in particular CCANP's claim that HL&P failed to
! perceive signals of developing trouble (CCANP. FOF,15.21).

In some respects, CCANP's observations are well founded. HL&P did
not, prior to the 7919 Investigation, recognize the quality differences

' between the construction of nuclear and fossil-fired plants. When it saw
. problems developing, it often failed to react effectively. Problems contin-
ued to recur. But every expert witness addressing this question attributed
the recurring problems not to a lack of character but to a lack of experi -

[ ~

ence on the part of both HL&P and B&R. We find no reason to disagree -
with that assessment.

(v) To sum up the facets of HL&P's character which we find
pertinent, HL&P has been open and candid with the NRC.-It demon-
strated those same qualities in its relationship with CEU (which resulted
in CEU's withdrawal from the proceeding). It has done its best - al-
though not always with success - to deal with the many QA/QC prob-

! lems it faced. It has assumed responsibility for all aspects of the STP. All:,

though it perhaps at first left too much responsibility to B&R, it reme-
died that situation and became more involved with the project. It also ex-

Kposed itself to great quantities of project information, although it was,.

| not always :sufficiently knowledgeable to react properly to that
i

I
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information. Its shortcomings in this area are attr butable in large part to
lack of experience. In conclusion, HL&P has not ifemonstrated character
deficiencies which would preclude the Applicants from being granted
. operating licenses for the STP. Subject to the outcome of the Phase II
hearings on the Quadrex Report, we have reasonable assurance that-
HL&P has sufficient character for the Applicants to be granted operating
licenses.

b. HL&P's Competence

In our discussion of the meaning of competence (Part II.B.1, supra),
we pointed to three lines ofinquiry which are appropriate for evaluating
an applicant's competence - l.e.. (1) whether the applicant's statT and
management have sufficient technical and_. managerial expertise and
experience; (2) whether that staff and management are organizationally
structured so as to permit and encourage the unhindered application of
their expertise and experience; and (3) whether the applicant's programs
and procedures require the application of that expertise and experience
and are consistent with regulatory goals. No party has raised ar'y question
with respect to the third line of inquiry - which constitutes in effect an
inquiry into the adequacy of the written QA programs of HL&P and its
contractors. All witnesses addressing the programs (as they existed both
before the Show-Cause Order and as subsequently modified) considered
them as in cor.1pliance with applicable regulatory requirements, and we
see no reason to disagree. (See, in particular, Findings 112, 143, 264, '

268.)

It is in the implementation of the HL&P and B&R QA programs
where difficulties liave arisen. We turn our attention, therefore, to the
first two lines ofinquiry.

(i) The first line of inquiry involves expertise and experience. Both
of these characteristics are necessary contributors to an applicant's
technical competence. HL&P and B&R each employed many talented in-
dividuals with adequate or more-than-adequate technical expertise
(Finding 118). Some of those individuals testified before us. Where
necessary, HL&P and B&R were also willing to hire consultants or

. subcontractors. However, to some extent, B&R did not'have sufficient
depth of expertise prior to the 79-19 Investigation (Findings 59,103,
111, 142). Moreover, the rapid turnover of B&R managerial personnel

^

accentuated B&R's lack of experience - e.g., it took 3-6 months for a
General Manager to become fully effective, and the occupants of that po-
sition averaged only 8 months' tenure between 1977 and 1981 (Findings
105 106, 111). But it was in the area of experience in nuclear design and
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construction where both HL&P and B&R were lacking prior to the 79-19
investigation.

,
'

The lack of experience of both HL&P and B&R in our opinion pro-
duced synergistic effects. As Mr. Goldberg observed, B&R's manner of

. carrying out its QA/QC responsibilities was typical of a first generation
nuclear project (Finding 141). Or, put another way by the Staff, B&R's

_ _

serving as construction manager, architect-engineer and constructor was
a "very ' ambitious program, especially when you don't have much ex-
perience" (Tr.10,707 (Gilray)). Thus,'despite extensive efforts to cor-
rect nonconforming conditions, many of the conditions continued to
recur. These continued recurrences led to enlargement of the QA/QC
staff, to the point where it became excessive for the amount of construc-
tion and design work in progress (Findings 118, 141). f

,

| One of the most pointed reflections of HL&P's and B&R's lack of ex-
perience was the continuing reappearance of incidents of harassment of

| QC personnel by construction personnel. B&R and/or HL&P investigat-
ed each of the incidents which were reported. B&R took steps to punishe

the persons responsible for such harassment, and HL&P and B&R in-
."

stituted enhanced procedures to settle disputes which might arise be-
.,

! tween QC and construction personnel (Finding 393). Nonetheless,
'

i reports of low morale of QC inspectors, resulting in part from their
clashes with construction personnel, continued to surface (Findings 223,
397).

We view the existence of the incidents and of low QC inspector
morale to be in part the result oflack of managerial experience with proj-
ects involving QA/QC requirements such as those attendant to nuclear /

l construction. As various witnesses pointed out, clashes among construc-
tion workers (including QC pe'rsonnel) are to some extent to be
expected, given the nature of the work and the charac'teristics of persons

"

engaged in it. But the continued reappearance of clashes and the persist- )
ence of low morale reflect management's inadequate experience in con- !
structing facilities subject to nuclear QA/QC requirements.

|
In short, the record clearly demonstrates that HL&P (and B&R), prior

|
to the 79-19 Investigation, lacked one of the important elements of,.

technical competence: experience. Experience, by its very nature,
however, is obtainable by several means, including the hiring of expe-
rienced personnel or even by the mere passage of time (i.e., the more
time,one spends on a project, the more experience one acquires). HL&P,

hired more-experienced personnel, and its involvement in STP by itself
provided a degree of experience Although Issue A excludes considera-
tion of corrective actions, we do not believe we can fairly evaluate
HL&P's competence to complete and operate the STP without taking

?
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into account the qualifications and experience of the personnel who actu-
ally will be engaged in those tasks. Therefore, we are evaluating under~

.Y Issue A both HL&P's prior experience and the existence of newly ac-
quired experience such as that possessed by Mr. Goldberg. When
HL&P's own increased experience is coupled with the additional experi-
ence provided by Bechtel and Ebasco, we believe that HL&P has reme-
died the lack of experience which has plagued the STP. The effectivenessI-
of the newly acquired experience, however, remains for consideration
under Issue B (where, inter alia, we conclude that further supplementa-<

tion of the record in this regard is necessary).
(ii) The other line of our inquiry respecting HL&P's competence is

the adequacy of the STP organizational structure. As Mr. Amaral and
. Other witnesses pointed out, the extended lines of communication were

i I a prime source of project difficulties (Findings 96-98,111-112). To that
i

extent,~.HL&P also lacked technical competence. But, as in the case of
| experience, a fair evaluation of this aspect of competence can only be

' given if upJated organizational communication lines are taken into,

account. HL&P greatly shortened the lines of communication - it trans-
ferred its QA Stanager to the site and enabled him to report directly to,

the Executive Vice President, Str. Oprea (Finding 129). In our view,
HL&P has thus alleviated the line-of-communication problem which it
faced. Under Issue B, we will consider the effectiveness of the changes.

(iii) Taking into account the three lines ofinquiry which we regard
as pertinent to HL&P's competence, we find no problems with either

'

the present or past written QA programs. We find that HL&P had suffi-
cient technical capability to support its QA program but that it lacked ad-
equate experience prior to the 79-19 Investigation. We also find that,
prior to the 79-19 Investigation, HL&P lines of communication were
overly extended to a degree which compromised management's ability
to deal with problems etEciently. Combining all these factors, we can
only conclude that HL&P's competence prior to the 79-19 Investigation
was questionable in certain respects (Findings 150, 182).

HL&P took extensive steps to upgrade its experience, and it greatly
shortened the lines of communication between its management and per-

t
sons on site. Without regard to the effectiveness of those measures, we
conclude that HL&P's past questionable competence was not of such,

magnitude as to preclude the eventual award of operating licenses. Had
changes not been instituted, there would have remained a serious defi-a

ciency in HL&P's cotApetence, possibly sutIcient to warrant the denial

-
of operating licenses. Changes were, however, made. Whether operating
licenses should be awarded will thus depend, at least insofar as manage-
rial competence in construction is concerned, on the effectiveness of-
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those changes, as reflected in our conclusions with respect to issues B
and D.

..

2. Issue B: Adeq:sacy ofHL&P's Remedial Actions
(findings 188-226)

Issue B inquires whether HL&P has taken sufficient remedial steps to
provide assurance that it now has the man'agerial competence and charac-
ter to operate the STP safely. In effect, this issue requires an evaluation
of the effectiveness of the numerous steps taken by HL&P to correct the
deficiencies identified in issue A.

We begin by disagreeing with the implication expressed by the Appli-
cants that HL&P's competence was always adequate but that, taking into
account remedial steps, it became even better (App. FOF, 11 336, 362,
,363; App. Reply F0F,1101). Although we agree (for reasons set forth
below) that HL&P's competence has greatly improved over what it was
prior to the Show-Cause Order, we are not prepared to state that it was
always adequate.

The mest significant of the deficiencies was the lack of adequate nucle-
ar experience on the part of both HL&P and B&R. HL&P took steps to

- remedy that deficiency by adding significantly to the experience available
to the managerial personnel responsible for the STP.-

Stost noteworthy in our view was HL&P's hiring in October 1980 of
51r. Goldberg as a Vice President in charge of nuclear construction. hir.
Goldberg brought many years of nuclear experience to the project
(Finding 209). He has employed that experience well: in early 1981,
shortly after he-joined HL&P, the company's executive management
commissioned the Quadrex Report, and hlr. Goldberg himself alerted
HL&P to the need to consider changes in its major contractor, B&R
(Finding 224).

Another example of increased experience is represented by hir.
Joseph W. Briskin, blanager, Houston Operations, who was hired since

"the Show-Cause Order to direct the work of HL&P's project manage-
ment team, including engineering, procurement, project control serv-
ices, accounting and project administration. He has had over 20 years'
experience in project control and project management, including 10 on
nuclear projects (Oprea, er al., ff. Tr.1505, at 52).

HL&P has further increased its nuclear experience through its new
Corporate QA hianager for STP and Project QA hianager, both of whom
bring substantial experience to STP (Findings 211,213). HL&P also sub-
stantially strengthened its QA/QC organizations. at first through the
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utilization of personnel supplied by the hianagement Analysis Corpora-
tion (hfAC) (Finding 212). Thereafter, HL&P hired permanent employ-
ees to replace h!AC personnel retained on an interim basis (id.). In
hiring QA/QC personnel generally, hir. Goldberg indicated that HL&P
had recently concemrated on employees who had had substantial prior
experience (Tr.10,480 (Goldberg)).

And, perhaps most important, HL&P replaced B&R with two organiza-
tions with far more experience in nuclear design and ronstruction, Bech-
tel and Ebasco. In'our view, these changes should correct the deficien-
cies in nuclear experience to which many witnesses (representing both
the Applicants and StalT) alluded.

Beyond those personnel changes, HL&P's shortening of its organiza-
tional lines of communication per se alleviated one of the sources of
problerns which geviously existed. On paper, at least, HL&P clearly
solved or at least mitigated its pre-existing organizational deficiencies.
We have littfe record evidence, however, by which to judge the effec-
tiveness of the shortened communications lines.

HL&P's responses to all of the various Show-Cause Items have been
deemed by the Staff to ie satisfactory. HL&P has continued to be open
and above board in its relations with the Staff. Aforeover, we repeat that
HL&P's offer to permit CEU to participate in an independent evaluation
of the QA/QC program (which resulted in CEU's withdrawal from this
proceeding) is commendable in every respect and constitutes a confirma-
tion of testimony attesting to HL&P's openness and candor.

We also were impressed by the increasing involvement of HL&P
management officials in QA/QC activities, including the attempts by
management to increase their visibility in such involvement. Although
the testimony on this subject could not relate experiences under the new
contractors, we accept HL&P's expressed statements of intent to con-
tinue to become actively involved in Q A/QC activities.

We here observe that the record includes extensive evidence concern-
ing modifications or revisions to B&R procedures as a result of the
Show-Cause Order, many of which resulted from HL&P's direction. See,
e.g., testimony concerning improvements in the procedures for proc-
essing nonconformance reports and detecting significant trends, and for
controlling field changes. Oprea, et al., ff. Tr.1505, at 64-66,95-99,103.
Because the levised procedures are not likely to be followed by Bechtel
or Ebasco, we are not reviewing the adequacy of these procedures
(except to the extent necessary to resolve certain of the Intervenors'
contentions). Their adoption, however, strengthens our confidence that
HL&P has-the necessary character and competence to cc 71plete con-
struction of the STP in a satisfactory manner.
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As we have also found, however, the record does not reflect that -
'

HL&P has been totally successful in eradicating all its difficulties. For
example, the SALP report for the period ending June 30.1981 reflects
continuing' problems in responding to deficiencies and continuing
reports of harassment and intimidation (Finding 223). Moreover,,

CCANP has observed, with respect to whether HL&P has taken sufli-
cient remedial steps to improve its competence since the Show-Cause
Order, that the " functions'of architect-engineer, construction, and
QA/QC have changed so recently that there is no record from which to.
judge the adequacy of that competence." It concedes that Bechtel and
Ebasco might have "the best possible" reputations but points out that
"this proceeding is not a construction permit proceeding." CCANP con-
cludes that, at best, the issue of remedial measures regarding technical
competence must remain unanswered. CCANP FOF,110.3.2; see aho

~
CCANP FOF,11.43.

Those observations are to some extent accurate. The record does re-
flect the initial performance of some recently acquired HL&P personnel
(such as Mr. Goldberg). But the information concerning Bechtel and
Ebasco is indeed limited to their experience on other projects, both
nuclear and non nuclear. The QA/QC programs of these companies are
basically standardized programs previously approved by the Staff but
modified in certain details to take into account the facts of STP. The
Staff review of the new organization and the applicable QA/QC programs

,

was largely (and of necessity) a review of Bechtel's and Ebasco's experi-
ence on other projects plus a reliance on prior Staff generic approval of
the basic QA/QC programs.

CCANP is correct in its suggestion that, in an operating license pro-
ceeding such as this one, there should be more than reputation by which
to evaluate the competence of the architect-engineer and/or constructor.
Any evaluation at the operating license stage should take into account
more than the type of information by which competence is judged

,

during the construction permit review. CCANP is also correct in its ob-
servation that, insofar as Bechtel and Ebasco are concerned, the record
here thus far includes only the type ofinformation as would be available
during a construction permit review - indeed, the same type ofinforma-
tion as was reviewed (with respect to HL&P and B&R) at the construc-

3 tion permit stage of this proceeding.
The answer to this seeming deficiency in the record is, however, not

the one suggested by CCANP '- Le., to evaluate HL&P's competence
solely on the basis of past performance on this project.(CCANP F0F,
11 1.33, 2.1). For that course would ignore what undoubtedly is one of
the most significant developments bearing on the construction of the
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STP - the replacement of B&R by Bechtel and Ebasco. Instead, we are
reaching only a preliminary evalustion' of the competence of HL&P,
Bechtel and Ebasco based on HLaP's performance since the Show-
Cause Order and Bechtel's and Ebasco's reputations. Ve are similarly
reaching only a preliminary conclusion concerning the effectiveness of
corrective actions.

In addition, to enhance the record concerning the on-the job perform-
ance of Bechtel and Ebasco, as well as up-to-date performance by
HL&P, we are hereby requiring a report to us by the Staff concerning
the performance of HL&P, Bechtel and Ebasco at STP since the close of

'

the Phase I record. This report is to be presented during the Phase 11 evi-
dentiary hearings and is to encompass (although not necessarily be limit-

t ed to) such matters as the effectiveness of Bechtel and Ebasco proce-
p dures in areas which have been the subject of Phase I litigation, viola-
| tions (if any) of applicable requirements, nonconformances
| (particularly, although not limited to, the civil structural area), alterca-

tions (if any) between construction and QC personnel, and SALP
evaluations. The foregoing report should include the Staff's evaluation
of the adequacy of the Applicants' implementation of their QA/QC pro-

|'gram for construction. Although this report requirement is directed at '

the Staff, other parties (including the Applicants) are invited to supple-
ment or comment upon that report or pro.ide their own reports, if they
wish.

3. Issue C: Character and Competence to Operate the STP
fTindings 227-249)

Issue C questions whether, in light of HL&P's planned organization
for operation and the alleged deficiencies in its management of construc-
tion (including its past actions or lack of action, revised ' programs for
monitoring the activities of its architect-engineer-constructor and those
matters set out in Issues A and B), there is reasonable assurance that
HL&P will have the competence and commitment to operate the STP r

safely.
As background for this issue, we begin with our resolution ofissues A

and B: namely, that HL&P was not lacking in character to any signifi-
cant degree and that its construction competence, although to some
extent questionable prior to the Show-Cause Order, appears to have im-
proved sufficieritly so as not to preclude our making the reasonable
assurance findings of 10 C.F.R. } 50.57. This resolution is of course sub-
ject both to our future consideration of the Quadrex Report and to the
implementation review which we have directed under Issue B.
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In evaluating the Applicants' proposals for operation, the Staff ex-
pressed its opinion that management of facility construction presents a
more challenging problem than management of plant operation. The

i Staff also notes that HL&P's prior experience in operating power plants
is substantially greater than in constructing them. The Applicants rely
on these opinions (App. F0F,1374), whereas CCANP disagrees .
(CCANP FOF,12.5). We decline to determine, or to base any of our
conclusions on, the degree of challenge.to management presented by
construction or operation. Both must be managed adequately, and both

. present difficult, but different, challenges. Moreover, HL&P's operating
experience thus far relates solely to non-nuclear facilities. In effect, we
regard these matters as not helpful to our determination under this
Issue as to whether HL&P has the character and competence to operate
the STP safely.

Considering the stage of construction completion of the STP at the
close of the Phase I record, HL&P's plans for operation are well under
way (Findings 229,'243). Since the isst:ance of I&E Report 79-19,
HL&P's upper management has been intimately involved with construc-
tion activities at the STP. It appears to be aware of plant status with a
mind toward transition from construction activities to plant operation,
and it has made substantial progress in formulating organizational plans
for such' operation. Based upon the testimony and our observation of wit-
nesses from HL&P's upper management who are to be responsible for
plant operation, we have reasor :ble assurance that HL&P is dedicated
to safe plant construction and operation. Further, HL&P apparently in-
tends to ensure that this objective remains paramount in the minds of
its employees. Key positions within the plant operations staff are already
filled with individuals possessing appropriate qualifications. That staff
has been engaged in writing procedures and participating in transition
and start-up activities.

The NRC Staff in its review of HL&P's plans for operation has
concluded that HL&P's planned management and operating organiza-
tions meet the requirements of the applicable NRC rules and
regulations. Although this review of necessity was preliminary in nature,
we find no reason at this time to disagree. We anticipate, however, that
at a time closer to operation the Applicants will update information bear-
ing upon the organization and personnel for operation, and the Staff will
review the updated information. At the time we consider issue F (QA
for operation) during Phase III, we would expect that the Applicants and

_ Staff will supplement the record with such updated information.
CCANP submitted no detailed proposed lindings and conclusions on,

hsue C. Instead, it merely referenced its conclusions on Issues A and B
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and asserted that, since Issue A must be answered in the affirmative and
Issue B in the negative, issue C must also be answered in the negative

5 - (CCANP FOF,111.1). Since our conclusions on Issues A and B do not
parallel those of CCANP, we could not, and do not, accept CCANP's
conclusions as a basis for our holdings on this issue.

For these reasons and those more fully set forth in our findings, we
conclude that there is now-reasonable assurance that HL&P will have
the competence and character, as well as the requisite commitment to
safety, to operate the STP safely. This conclusion is based solely on the
preliminary information currently of record and will be subject to any
updated information added to the record in Phase 111.

4. Issue D: Adequacy of C;terent Construction QA Programs
'

(Findings 250-272)

Issue D, as admitted in 'the Second Prehearing Conference Order
(December 2,1980), questions (1) whether HL&P's and B&R's con-
struction QA/QC organizations and practices meet the requirements of
10 C.F.R. Part 50, Appendix B, and (2) whether there is reasonable
assurance that the QA/QC program will be implemented so that con-
struction of STP can be completed in conformance with the construction
permits and other applicable requirements. Subsequent to the admission
of that issue, B&R was replaced by Bechtel and Ebasco as architect-
engineer / construction manager and construction contractor respectively.
The Board advised the parties that it would consider the adequacy of the
QA/QC program as modified by the change in contractors. Fourth Pre-
hearing Conference Order (unpublished) at 3-4 (December 12, 1982).
Issue D has therefore been modified by replacing references to " Brown
and Root (B&R)" with references to "Bechtel/Ebasco." In addition, we
also advised the parties that we would consider in Phase I the related
question of the adequacy of the modified organizational framework for
continued construction, including consideration of plans for design, a
review of past problems, project construction, and HL&P management
involvement (id. at 4).

HL&P's most current QA program is essentially the sum of three
programs: the updated Staff-approved QA program for the HL&P quali-
ty assurance-related activities and the separate QA programs of the ;wo
current principal contractors, Bechtel and Ebasco. The HL&P portion of
the QA program provides for an improved QA organization with in-
creased authority and responsibilities'for surveillance by HL&P person-
nel during the day to-day design and construction activities. Bechtel for
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its part has committed to apply its Staff-approved quality assurance topi-
cal reportcas modified to meet its assigned architect-engineer and con-
struction manager functions. Similarly, Ebasco has committed to apply
its Sttff-approved quality assurance topical report, as modified to meet

I its function as the constructor.
We .4 gree with the opinions expressed by witnesses' for both the Appli-.-

cants and Staff to the effect that the new QA organization, representing
an additional layer of QA review not present when B&R had both con-
struction and construction-manager roles, is beneficial. Additionally.
both Bechtel and Ebasco have extensive nuclear experience in the func- r

'

tions to which they have been assigned at the STP - more so than did
B&R. Moreover, we are impressed with the results of the Staff's prelimi-
nary review of both organizations, which indicates that they are selecting
individuals with considerable qualifications and experience to manage
their responsibilities at the STP. Finally, HL&P itself appears to be seek-
ing and attracting highly qualified individuals to run its construction
program, including the QA/QC aspects of that program. In short, the
program appears likely to le superior both to that utilized prior to the
Show-Cause Order and to'the program as it evolved after the Show-a
Cause Order but prior to the replacement of B&R by Bechtel and Ebasco.

Neither through cross-examination nor in its proposed findings did
CCANP succeed in refuting the extensive direct evidence offered by the
Staff and Applicants on Issue D. Indeed, CCANP's proposed findings
on this issue did not discuss any of the testimony bearing on the adequa.
cy of the construction organizations. As in the case of Issue C, they
merely referenced CCANP's conclusions ' n issues A and B and assertedo
that, since Issue A must be answered in the affirmative and Issue B in
the negative, Issue D must also be answered "no" (CCANP FOF,
1 12.1). Since we do not agree with most of CCANP's conclusions on

~

issues A or B, we could not for those reasons accept CCANP's conclu-
sions as a basis'for our holdings on this Issue.

Accordingly, for the detailed reasons set forth in our findings, we find
that the present QA/QC organizations and practices for the STP meet
the requirements of 10 C.F.R. Part 50, Appendix,B, and that there cur-
rently is reasonable assurance that they will be implemented so that con-

. struction of STP can be completed in conformance with the construction
permits and applicable regulatory requirements. We note that, insofar as
this finding deals with " implementation of the QA/QC program for
construction, it is a preliminary finding which will be subject to the
Phase 11 report which we are requiring (described under Issue B, p. 697,
supra).

!
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5. Issue E: Adequacy ofExistingStructures (findings 273-316)

Issue E inquires as to whether there is reasonable assurance that the,

structures now in place at the STP (and referred to in Sections V.A(2)
and (3) of the Order to Show Cause) conform to the construction per-
mits an' applicable regulatory requirements; a' d, if not, whether HL&Pd n
has taken steps to assure that such structures are repaired or replaced as

- necessary to meet such requirements.

The Show-Cause Order, and Investigation Report 79-19, pointed to
numerous deficiencies in the areas of structural backfill, concrete place-b ments and voids, and welding. As a result, HL&P conducted a compre-
hensive verification program in those areas. Through the verification
program, additional deficiencies were identified in the Category I struc-
tural backfill. In addition, voiding was detected in some concrete struc-
tures and problems were identified in AWS and ASME welding.

No evidence was developed in the record to indicate that any structure
or compacted backfill is now inadequate for its intended function. With

, respect to voids detected 4they were properly grouted and retested for ad-
equacy (see Contention 1.2, infra). Welds were reexamined and neces-*

sary corrective action has been performed. Extensive evidence was de-
veloped to indicate HL&P performed a comprehensive verification pro-

; gram relative to existing structures and took sdequate corrective action'

where deficiencies were detected. Analyses were performed which estab-

lished reasonable assurance that concrete or welds which were inaccessi-
ble and possibly der ant would not present a safety hazard.

In cross-examination, the Intervenors did not refute any of the exten-
sive direct evidence entered by the Applicants and Staff on Issue E. In
its proposed findings (CCANP FOF, 1113.1-13.9), CCANP does not ad-
dress the evidence of record on any of the three sub-issues comprehend-,

ed by issue E - namely, adequacy of structural backfill, concrete verifi-
'

cation, and welding verification. Instead, CCANP reiterates its view of
earlier " widespread noncompliance" in the implementation of the
QA/QC program (particularly, instances of harassment of QC
inspectors, high turnover ofinspectors, and the StatTs inability to locate

i certain former inspectors for questioning) and concludes (CCANP F0F,
113.9):

In light of the histcry of the project and the difficulty oranswering all doubts the in-'

place condition of the structures must be considered indeterminate. Tr. 5541.

-

For that conclusion, CCANP cites the opinion of HL&P's former QA
manager, who expressed the view (in response to a hypothetical
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question) that if a QC inspector had signed off an inspection without ac-
tually performing the inspection, the condition of the work would be
" indeterminate" (Tr. 5541 (Frazar)). Although Mr. Frazar's conclusion
is entirely appropriate, its premise is not generally established in this
record, except in extremely limited circumstances. Indeed, the evidence
of record is largely to the contrary.

By its terms, Issue E questions only the adequacy of specified in-place
structures and components, and the Applicants' proposed findings and
conclusions on Issue E are so-limited. The StafT, however, has asked us
also to conclude that there is reasonable assurance that future backfill
work, concrete work and welding activities will meet applicable require-
ments (Staff F0F,11163,172 and 185). The Staff provided a basis only
with respect to the concrete work - i.e., the " numerous improvements
in the procedures for placing concrete" (id. at i 172). We decline to
reach this conclusion, both because it is beyond the scope ofIssue E and
because the record is not sufficient to support it. The improved proce-
dures discussed at great length by various witnesses were those adopted
during B&R's tenure on the project. Indeed, HL&P confirmed that, al-
though the quality goals would remain the same, B&R's procedures
would not continue to be used and Bechtel or Ebasco procedures would
be substituted (Finding 225). The record at this time does not reflect
the procedures which are to govern backfill work, concrete work, or
welding activities.

For the foregoing reasons, we have adopted findings on Issue E with
respect to in-place structures (but not with respect to future work) sub-
mitted by the Staff or Applicants and are rejecting CCANP's proposals.
We find that, as of the close of the Phase I record, there is reasonable
assurance that the structures in place at the STP are in conformity with
applicable regulatory requirements.

C. Interrenor Contentions

Contentions I and 2 allege that there is no reasonable assurance that
STP can be operated safely. because of deficiencies in construction and
in the construction Quality Assurance / Quality Control (QA/QC),

' program. The contentions enumerate these deficiencies and assert that,
as a result, the findings required pursuant to 10 C.F.R. 50.57(a)(1)
and (2) (that STP conforms with its construction permits. the Atomic
Energy Act, and NRC regulations, and can be operated in conformity
with the operating license application, the Atomic Energy Act, and NRC
regulations) cannot be made. Further, the contentions assert that the
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particular deficiencies violate specified criteria of 10 C.F.R. Part 50, Ap-
,pendix B.

The contentions raise two separable issues: (1) whether each
particular, enumerated deficiency by itself demonstrates a nonconformity
with the construction permits or NRC regulations (including 10 C.F.R.
Part 50, ' Appendix B) and prevents a finding of reasonable assurance
that STP can be operated safely; and (2) whether the deficiencies, when

'~

aggregated, are indicative of an overall construction QA/QC program
that is or was so defective that there can be no reasonable assurance that
STP has been constructed adequately and can be operated safely. The
latter and broader issue, however, is completely subsumed by the
CLI-80-32 issues, particularly D and E.

Recognizing that the broader issue is incorporated into the CLI-80-32
issues, CCANP declined to submit proposed findings on all but subpart
7(e) of Contention I and on all of Contention 2; it explains:

Given the relative unimportance of most of the intervenor contentions in light of
the larger issues in this proceeding. so findings are offered for Contentions 11.]],2.
3. 4. 5, 6. 7a, 7b, 7c, or 7d.

Findings on Contentions [1.18a through 8 d . . wouto also not contribute materially
to the record.

CCANP FOF at 134.
Therefore, we could treat those contentions as abandoned and not ad-

dress them. For, in an operating license proceeding, we need address
only matters in controversy among the parties. See 10 C.F.R. j 2.760a.
Nevertheless, because the specific allegations contained in Contentions
1 and 2 are pertinent to the CLI-80-32 issues, we have, in our
discretion, made findings and conclusions. See Consumers Power Co.
(Midland Plant, Units I and 2), ALAB-123,6 AEC 331,332-33 (1973).
However, to avoid redundancy, we are addressing Contentions 1 and 2
narrowly and making findings and conclusions only as to each alleged
deficiency standing alone; we have treated the adequacy of the overall
QA/QC program in our findings and opinion on the CLI-80-32 issues.

As we have previously pointed out, the Intervenors presented no wit-
nesses in support of their contentions (but see note 32, supra). Each of
the contentions was addressed by witnesses of the Applicants and Staff.
The Intervenors introduced some documentary evidence.
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' N. ' Contention 1,5 (findings 318-326)<

, m . .

Contention 1.1 alleges that a. surveying error resulted in the eastern
edge of the Mechanical Electrical A'uxiliary Building (MEAB) being con-

- structed I foot short, in violation of 10 C.F.R. Part 50,' Ap'pendix B, -
- ff X,' XI. The Applicants admitted the error and acknowledged that it -

i arose from poor surveying practices. In addition, the Applicants conced-~
- ed that there was no procedure for or inspection of actual surveys at the

'

- time the error was made, although they denied that the absence of a,

. survey inspection procedure violated 10 C.F.R. Part 50, Appendix.B,, ,

- Criteria X or XI.
'

The Applicants' and StafTs uncontroverted testimony, an' answers tod
- questions posed by the Board,' however, clearly demonstrate that the par-

ticular surveying error did not create a safety hazard; the equipment
layout inside the MEAB was redesigned, still complies with the applica-
ble safety criteria, and creates no difficulty with operation, inspection,

~

maintenance, or replacement of this equipment.The Applicants' uncon-
troverted testimony also clearly demonstrates 'that the poor surveying -
procedures that were the root cause of the error were corrected and
(during B&R's remaining tenure on-the: project) were generally
adequate. Finally, the error was properly reported to the Staff pursuant
to 10 C.F.R. f 50.55(e).
- The Staff takes the position that we need'not reach the allegation that-

the surveying error violated Appendix B, Criteria X and XI, inasmuch
as the error was " properly reported" pursuant to 10 C.F.R. f 50.55(e)-
and " resolved through the provisions of that regulation" (Stafr FOF,
1 196). Notwithstanding our agreement as to the propriety of HL&P's
reporting of the surveying error, we nevertheless do not view that factor-
as relevant to whether a violation of Criterion X or XI took place or to
the desirability of our resolving that allegation of Contention 1.1. Obliga-
tions under 10 C.F.R. Part 50, Appendix B, are different from obliga-
tions under 10 C.F.R. f 50.55(e) - although a violation of the'!atter
provision might well reflect a violation of 10 C.F.R. Part 50, Appendix
B, particularly Criterion X, XVI or XVII. Texas Utilities Generating Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-83-81,18
NRC 1410,1414 (1983).

For their part, the Applicants assert that the surveying error did not vi- p~
olate either Criterion X or XI of Appendix B. With respect to Criterion
X, they claim that it imposes no requirements on surveyors, that inspec-
tion of surveying activities is impracticable and that other verification
methods are generally adequate. As for Criterion XI, they claim'that sur.

- veying is a basic activity rather than a test and so is not governed by Cri-

O
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terion XI,' which establishes requirements for testing. For both Criteria,
the Applicants also cite Staff inspection reports and testimony which -
c' oncluded that there was no violation. App. F0F,1262.

As the Applic!nts acknowledge (id.),' Appendix B governs various as-
pects of surveying. But they construe its applicability to surveying very-
narrowly,' limiting it to review of surveying procedures,' calibration of
instruments and occasional audits (Peverley (Contention 1.1), ff. Tr.

__

7826, at 8; Tr 7967 (Peverley)). We read Appendix B, insofar as it ap-
plies to s'urveying, as considerably more encompassing. It establishes,
inter alia, QA standards for activities affecting the construction of struc-
tures important to safety-(including, here, the MEAB). Specifically, the -
pertinent requirements " apply to all activities affecting the safety relatcd
functions of those structures" (Appendix B,1ntroduction). Surveying is a
construction activity. The Appendix B requirements have been aptly de-
scribed as a " sensible, integrated regulatory system." Comanche Peak,
LBP-83-81, supra,18 NRC at 1413. Perforce, those requirements are ||

. not to be narrowly construed (id. at 1413-15). In that regard, it is note-
worthy that surveying activities are not excluded, either explicitly or by
inference, from any of the Criteria which would otherwise cover various 1

- survedng activities. Moreover, the Appendix B regulations control the
implementation as well as the establishment of a QA program. Midland,
ALAB-106, supra 6 AEC at 184. Insofar as an activity such as surveying
is concerned, a QA plan must " provide control over activities affecting
the quality of the identified structures . . .," and those activities are to
be " accomplished under suitably controlled conditions." 10 C.F.R. Part
50, Appendix B, Criterion !!. Further, there must be an inspection pro-
gram for " activities afTecting quality . . . to verify conformance with
the documented instructions, procedures, and drawings for accomplish-
ing the activity" (id., Criterion X).

Inasmuch as surveying is a construction activity and not a test as con-g.
*

templated by Criterion XI (" Test Control"), we agree with the Appli-
cants that Criterion XI does not govern the surveying practices covered
by this contention. But, contrary to the Applicants' position, it issour
view that the surveying in question is an activity cohered by Criteriod X
(" Inspection"), as well as by Criterion II (" Quality Assurance
Program"). We see no basis for the Applicants' position that the inspec '
tion requirements of Criterion X are limited, insofar as surveying is
concerned, to the review of procedures, the calibration ofinstruments
and the annual auditing of records. Rather, we construe Criteria 11 and
X as requiring a program either for the inspection of survey activities af-
fecting safety structures or, alternatively, for assuring that mistakes are

U
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not made or, when made, are promptly detected and corrected.3:
Furthermore, the program is required to be successfully implemented.
HL&P conceded that the surveying procedures utilized for the hfEAB
constituted poor surveying practices and, as part of its corrective
actions, adopted procedures (through B&R) which would generally qual-
ify under the standards we view as applicable (Finding 325; also Tr.
7891 (Peverley)). Aforeover, the Applicants admitted that a surveyor's
work could be checked by redoing the survey (Peverley (Contention
1.1), ff.- Tr. 7826, at 8; Tr. 7969 (Peverley)). Far from being
" impractical," as claimed by the Applicants, we would judge such a prac-
tice to be a sound surveying practice which should be carried out by in-
dependent surveyors (i.e., by surveyors other than those who perform
the initial survey).

We note that the requirement ofindependence, as set forth in Criteri-
. on X, does not necessarily require that a resurvey be accomplished by
members of a QA/QC organization. Aforeover, we would find Criterion
X to be satisfied by a program which required the resurvey of selected
structures (perhaps on a spot-check basis), together with the other ame-

- llorative measures adopted by HL&P and B&R. The program adopted by
HL&P and B&R included such selected resurveys. There should also be
a QC check of the records of all surveys, to assure that the appropriate
procedures were in fact followed.

Accordingly, we conclude that the absence of a survey inspection
procedure (or of a procedure for assuring that survey errors would not
be made or, when made, would be promptly detected and corrected)
constituted a violation of Appendix B, Criterion X (as well as Criterion
II); however, the subsequently adopted procedures (which were in
effect during B&R's tenure at STP) are generally adequate. Further, we
conclude that there was no violation of Appendix B, Criterion XI.
Finally, we conclude that the surveying error does not prevent our
making the findings required by 10 C.F.R. l 50.57.

2. Contention 1.2 (Findings 327-337)

Contention 1.2 alleges that, as a result of a field construction error, ex-
tensive voids exist in the reactor containment building (RCB) walls.3'in
violation of Appendix B, jj IX end X.

38 Critenon X specincally permits an alternauve to " inspection of processed matenal or products' in
certam circumstances. %e construe the Cntenon as permiu ng alterr:auves to other inspecuon require-
ments contained therem. m appropnate circumstances. S<c Tr. 7967 69 (PeserleyL
3'The RCB walls are constructed in circumferential portions called -hrts." A lift is gen: rally 10 feet
high. The concrete forming a hft may be tie result of more than one pounns. Each eu:h pounns and

iContinuedn
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Again, App!icants admitted that a large number of voids had been dis-
covered in the RCB walls of both units. However, the Applicants' and
Staf!'s uncontroverted testimony. clearly demonstrated that, once voids
were discovered, the Applicants conducted an extensive investigation to
locate all voids; and that the RCB walls were adequately repaired by fill-
ing voids with grout that is as strong as or stronger than the surrounding
concrete. Further, the RCB walls will be tested prior to operation. In -
addition, the Applicants revised the construction procedures to eliminate
the root causes of the voids. (The revised procedures were applicable
throughout B&R's tenure on the job.)

Accordingly, the Board finds that there is no residual safety problem
' and that the voids, now repaired, do not prevent the findings required

.

by 10 C.F.R. f 50.57. With respect to the alleged violations of Criteria
IX and X of 10 C.F.R. Part 50, Appendix B, we disagree with the Staff
(Staff FOF,1205) - for the same reasons as described under Conten-
tion 1.1, p. 704, supra - that we need not reach this question because
of adequate reporting under 10 C.F.R. f 50.55(e). We also disagree with
the Applicants (App. FOF, 11 273, 275) that permitting the concrete
pouring under inappropriate circumstances does not demonstrate a viola-
tion of applicable procedures or of Appendix B. Inasmuch as implemen-

- tation of a QA/QC program is clearly covered by Appendix B (see
discussion, pp. 705-06, supra), a failure in implementation such as pro-
duced the concrete voids in our view constituted a violation of Criterion
IX (and, in addition, Criterion II). The failure of QC personnel to have
discovered certain voids also constituted a violation of Criterion X.

We must add that the presence of extensive voids in the RCB walls is
in our opinion but another reflection of the lack of experience of B&R
personnel in carrying out large nuclear construction projects, with the,

significant QA/QC requirements which must be followed cn such
projects. The Applicants' investigation revealed that the voids were local-
ized in areas where the structural arrangements (e.g., presence of rein-
forcing steel bar) were complex. Contributing to the voids in such areas

.were such factors as access and visibility limitations during concrete
pours, insufficient vibrations of the poured concrete, and equipment
n'alfunctions and the delays associated therewith. For example, repeated
pump failures caused at least one pour to extend almost 20 hours, lead-

,

ing to marked worker fatigue; further, there was inadequate lighting to

the per-son of the hft it for ns is called a " placement.'' on the mienor of the RCB * alls is a 3/84nch
carbon steel liner that provides a leak-tight membrane for the containmect. Construcuon of the corre.
sponding portion of the liner precedes each placement. see Tr. 6536 43,

707

.

$

_ .,



, ;,

.

y

-
-

; perform that particular pour after dark [ Significantly, the' voids' were ini-
~

tially discovered not by_QC personnel (who had checked the pours in
? question) but:by construction personnel cleaning up after the pour

(Finding 332).'

In' our discussion of CLI-80-32 Issue A, supra. we have pointed to:
B&R's (and HL&P's as well) lack of experience as contributing to the

_ problems which arose during the early years of the STP construction.
The voids in the RCB walls are but a prime example. Two of the'Appli-
cants' witnesses (Messrs. Joseph F. Artuso and Charles M. Singleton)'

'

conceded as much (Finding 333). A constructor with adequate experi-
ence would never have allowed a concrete pour on a safety structure like
the RCB to be carried out under the conditions reflected in this record.
Moreover, an adequate QC operation would have detected the deficien-
cies which occurred.

3. Contention 1.3 (Findings 338-345)

Contention 1.3 alleges that a field document relating to cadweld"in-
spections had been lost, in violation of Appendix B, ff VI and XVII.

. The Intervenors never identified which field document they claim was
lost. However, the document in question apparently was a field sketch,
FSQ-030, which should have specified the exact location in the reactor
containment building of cadwelds 28H31 through 28H44. FSQ-030 was

- not lost but in fact was never prepared.
We are convinced by the Applicants' uncontroverted testimony and

the Staff's exhibits that these cadwelds were properly inspected and that
there is no need to know their exact locations. Knowing the exact loca-
tion of a batch of cadwelds is only necessary if cadweld test splices show
that the batch might be defective; with respect to cadwelds 28H31
through 28H44, there is no such concern. Moreover the approximate 10-
cation of the cadwelds is known; and if it were necessary, the cadwelds
could be found. Accordingly, we find tat the lack of the field sketch
does not prevent the findings required by 10 C.F.R. f 50.57.

As for the alleged violation of Criteria VI and XVII of Appendix B,
the Staff states that we need not reach this question, given the corrective
action taken by HL&P. But it concedes that the failure to issue and con-
trol document FSQ-030 "would appear to be a violation of Criterion
VI." Staff F0F,11211. 213. The Applicants base their proposed finding

M A cadweld is a tonnecter used to Joan two pieces et retnforcing steel bar or to connect a piece of rein-
forcing steel bar to a structural member. For a further description of trie prccess see Murphy. er al.
tContennonsa. ff. Tr. 6522. at 24-26. -
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of"no violation" on a failure of proof that a document had been " lost"
(App. FOF, 11 279-280). Although we agree that no document had
been " lost," we find the failure to prepare document FSQ-030 violated
Criterian.VI, and snat tne failure to have a document like FSQ-030
among the project QA records violated Criterion XVII. For reasons
stated earlier, however, there was no safety significance to the particular f

violations in question.

4. Contention 1.4 (Findings 346 354)

Contention 1.4 alleges that membrane seals *8 in the containment -
structure are damaged, indicating a violation of Appendix B, {{ X, XV
and XVI.

The record shows that an NRC investigation into allegations similar to |

Contention 1.4 failed to substantiate those allegations. Furthermore, |

though documentation indicates instances where the membrane seal was
damaged during construction, that documentation also indicates that
such damage was detected by inspection and repaired. Finally, the Appli-
cants' uncontroverted and unimpeached testimony demonstrated that
the membrane seal is a secondary and redundant method of protecting
against groundwater seepage; even if there remains undetected damage
to'the membrane seal. the damage would not cause a safety hazard.

Therefore, we conclude that the damage to the seal, which has been
repaired, does not prevent the findings required by 10 C.F.R. 6 50.57.
We also agree with the Applicants (App. F0F,1290) and Staff (Staff
FOF,1218) that no violation of Appendix B, f} X, XV and XVI, oc-
curred with respect to membrane seals.

5. Contention LS (Findings 355-359)

Contention 1.5 alleges that steel reinforcement bars (rebar) are miss-
ing from parts of the containment structure,in violation of Appendix B,
}} X, XV and XVI.

The record shows that there have been two NRC investigations into
these allegations, neither of which uncovered any irregularities.
Moreover, the Applicants' uncontroverted and unimpeached testimony
indicated that any instances where rebar had been omitted were the sub-
ject of documentation, either an NCR or a tield request for engineering
action (FREA). and a design change and engineering review.

'I A waterprooding seal, a laminated sheet raaterial contstmg of rubbertred asphalt bonded to a polyeth.
ylene sheet,is placed arnand the STP :entamment huMing surfaces that are betow grade.

- (

709

,

t

. - - . - - + , ,_ ,.c --



.

<

- ,

.

.

'

.

Accordingly, we conclude that the allegation in this contention does
not prevent the findings required by 10 C.F.R. f 50.57. We also agree

; with the Applicants (App. FOF,1295) and Staff (Staff FOF,1224) that
no violation of Appendix B, Criteria X,' XV or XVI occurred due to
missing retbr in the containment structure. /

,

_,

6. Contention 1.6 (Findings 360-367)

Centention 1.6 alleges that there are cadwelds in the STP facility that
cannot be verified with regard to compliance with Appendix B, in viola-
tion of jf IX and X cf Appendix B. . )

Cadweld documentation has been the subject of several NRC investi- |
|

gations and reports. The investigations revealed documentation deficien-
cies - in particular, missing records - but did not substantiate any alle- i
gations of,falsificatio'n.of cadweld records. The investigations also

4

revealed quality control deficiencies, which were rectified by reinspecting
cadwelds, retraining inspectors and cadwelders, and revising procedures.

HL&P also identified cadweld record deficiencies, and it and B&R es-' |

tablished a task force to review all cadweld records. The task force was
able to verify inspection of all but 40 of over 36,000 cadwelds.

We do not find the absence of documentation for these forty cadwelds
has a significant impact on the proper construction or safe operation of
the facility. The Applicants' unimpeached testimony demonstrated that'

it is very unlikely that even one of the unverified cadwelds would not
meet tensile strength requirements; and even if there were instances
where cadwelds did not meet requirements, that failure would be offset
by the STP design conservatism.

Accordingly, we conclude that the documentation deficiencies do not
prevent the findings required by.10 C.F.R. 5 50.57. With respect to the.

#
alleged violations of Appendix B, we decline to follow the Staff recom-
mendation that we not reach that question (Staff FOF,1231). Contrary
to the view of the Applicants (App. FOF,1285), we view the document
deficiencies (even though insignilicant from a safety standpoint) as at>

least technical violations of Appendix B, Criteria IX and X (and Criteri-
on VI as well).

7. Contention 1.7 (Findings 368-399)

in Contention 1.7, CCANP makes tive allegations, (a) through f e),
each of which is said to represent a QC deliciency and to violate 10
C.F.R. Part 50, Appendix 8..sj 111 and IX. In the first,1.7(a), CCANP
claims that QC inspectors were unable to verify that design changes
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were executed in accordance with the purposes of the original' design.7

; The uncontroverted testimony, however, clearly demonstrated that QC
inspectors were not required to verify that changes were executed in ac , '

cordance with'the purposes of the original design. That function.be-
longed to Design Engineering, and was accomplished by the Applicants': i

-

design change procedures. The QC inspecurs' function was to verify
that construction was performed in conformity with the appropriate'4

L design' documents (as amended) and in"accordance with appropriate-
procedures.

'

_

.

In Contentions 1.7(b) and (c), CCANP ' alleges'that' design changes
~

were being approved by persons with inadequate knowledge. CCANP's
~

total failure to prosecute these portions of its contention left the Appli-H
cants in the difficult position of being required to prove a negative, i.e.,
the absence of improper design change approvals.;The Applicants as -

~

sumed thatithe allegations in 1.7(b) and.(c) stemmed from an onsite
design change approval procedure implemented in 1978. The procedure .
allowed construction pursuant to a design change, in advance of formal-
review and authorization by Design Engineering. The Applicants' uncon -,

troverted and unimpeached testimony, however, demonstrated that all
design changes were subject to review and ultimate authorization by the
responsible and qualified Design Engineer. In addition, an NRC investi-t=

gation into a similar allegation found no evidence that unqualified per-
sons were approving' design changes.'

- In Contention 1.7(d), CCANP alleges that numerous pour-cards had
been falsified. The Staff, however, introduced investigative reports,
none of which substantiated the allegation. Moreoveri the Applicants'

L
con' ducted a thorough audit of concrete field documents, and this effort

p also produced no indication of pour-card falsification.
~

! Accordingly, we conclude that the Applicants have reb'utted each of
b the allegations contained in Contentions 1.7(a)-(d)..We also conclude,

~

-

! with respect to those contentions, that no violations of Appendix B, .
Criteria Ill or IX have been demonstrated. (See App. F0F,11299,301'

; and 303, and Staff FOF, 11238, 242, 245, and, insofar as it covers Con-

! tention 1.7(d),1252.)
.

Finally, _in Contention 1.7(e)', CCANP alleges that there has been'

(and continues to be) harassment of QC inspectors, in the form of as-
I saults and threats of bodily harm from construction workers and the

i firing of QC inspectors; and that, as the result of friction between QC

[ inspectors and construction personnel, QC inspectors decided to play
F cards rather than perform their inspections. As we previously observed,

| this is the only one ofits contentions on which CCANP submitted pro-
posed f' dings. Those findings cover only the allegation concerning pastI- m

, e
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and continuing harassment. In that regard CCANP claims that the con-
tention "has been proven beyoad any doubt" (CCANP FOF,114.1). It
cites the Staff's Show-Cause Order (Staff Exh. 46). Under the aegis of
issue A, however, CCANP also asserts that the instances of harassment
and intimidation were chronic and reflect a deficiency in HL&P's charac-

.

ter (CCANP FOF, 113.9, 6.22-6.28, 7.3.f).
The record as a whole does reveal that there was friction between QC

inspectors and construction personnel, and that there were incidents of
harassment of and threats against QC personnel.' However, the record
refutes the allegation that as a result QC inspectors elected to play cards
and not perform their inspections. This allegation was made by a former
B&R inspector after he was discharged for allegedly soliciting t bribe. A
subsequent NRC investigation of the allegation revealed that there had
been card games only during lunch or during periods oflow construction

- activity, and that these card games did not interfere with the QC inspec-
tors' pursuit of their duties. These investigative results were consistent
with a B&R investigation of the allegation, and with the direct testimony
before this Board of two of the QC inspectors who were alleged to have b

'
been among the card players (one of whom appeared at the Board's
request).

As we have pointed out in discussing Issues A and B, incidents of
harassment of QC inspectors are not unique to STP. Nevertheless, the
incidents of harassment of QC inspectors at STP were frequent enough
to represent a serious indictment of B&R's managerial competence. See,-
e.g., Findings 62, 64, 74-75, 223, 381-397. As to whether the incidents
of harassment represent violations of Appendix B, Criteria 111 and IX,

~

the Applicants have submitted no findings on this question, and the
,

Staff finds no violation (Staff FOF,1252). We conclude that the inci-
dents do not represent violations of Criteria III and IX, as alleged, al-
though they do represent violations, in our opinion, of the general

~

implementation requirements of Criterion II. Although B&R (assisted
by HL&P) took steps to eliminate the harassment, the record does not
reflect whether, if it had remained on the project, B&R would likely
have succeeded in doing so. The recurrence over the course of several
years of incidents of harassment, notwithstanding attempts to eliminate
them, create certain doubts in this regard.

With B&R no longer on the job, we trust that HL&P and its new con-
tractors will take such steps as are necessary to prevent the recurrence of
incidents of harassment of QC inspectors. The past records of Bechtel
and Ebasco on other projects, to the extent addressed by w.itnesses
before us, do norappear to reflect that they have encountered significant
difficulties of this type. Nor would the record, as it stands, preclude our
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making the " reasonable assurance" findings of 10_C.F.R. j 50.57,'give'n
- - 'the corrective actions taken by HL&P, and the generally favorable track'

records of the:new contractors.1Because the. Phase I hearings were
concluded prior to the performance of significant safety-related work by.
the new contractors,'however, wehy'e' no record of actual performance

, on which to found any prediction in tiiis regard. For that reason, as pre-
~

viously discussed (p. 697, supra), we are requiring the Staff (and the Ap- .f.
plicants and other parties if they wjsli) to provide a report to us during-
the Phase 11 hearings.which covers,. Inter alia, any further incidents off

~ harassraent or intimidation which'may have surfaced since Bechtel and
-

Ebasco assu"rned their duties. f.
_

[j / .

^
'

,

8. | Contention 1.8 [ Findings 400-41$ ]
^

1
In Contentibn 1.8|(CANP makes four allet;ation's derived from th'e

. investigative results of I&E Report 8128 (Staff Exh.124 . Each dithe
'

7
'

allegations asserts a violation of one or more criteria ~of 10 C.F.R. Part
50, Appendix B. ? #

~

In Contentions 1.8(a) andh.8(b)ICCANP/ alleges that the inyestiga-
' tive results of Allegation 1fof I&E Report 81-28-indicate that HL&P.-
~ failed to assure prompt corr $ctiveiction of an necess engineering $ rob'
lem and that HL&P management dces not have a consistent policypn
the issuance of stop-work notices". However, in 1&E Report 81-28,'the ,
NRC inspectors concluded that HL&P had violated no NRC requirement
with regard to that allegation. Moreover, the. Applicants' unimpeached -
and uncontroverted testimony demonstrates that HL&P acted decisively
and pro. aptly to correct the access engineering problem. The same tes-
timony also indicates that HL&P's QA stop work procedures'are
adequate. ~

f .

_ _

In Contention 1.8(y .cf. CCAfP alleges that the results of Allegation 2~
c,

of I&E Report 81-28 evidenced a lack of managerial commitment to ob-
serving NRC regulations. However, the NRC inspectors concluded that
HL&P had not failed to meet an NRC requirement; rather, an HL&P -
manager had made oponfusing statement at a meeting in an attempt to
address'a QC problein,and had resolved the confusion in a subsequent'

letter of clarificatio'n. This conclusion was corroborated by the Appli-
cants' uncontroverted and unimpeached testimony.

^

In Contention 1.8(d), CCANP alleges that the investigative results of*

Allegation 4 of I&EgRepor't 3128 evidence a failure on the part of
HL&P managementGo implemenc etThetively a QA program. Again.

_
however, the investigation of the allegation revealed no instance where
HL&P failed to meet an NRC requirement. "

,
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Accordingly, we conclude that the investigative resuits of I&E Report
81-28 do not support CCANP Contention 1.8 but, rather, rebut it.
Thelefore, the investigative results do not prevent a finding pursuant to
10 C.F.R. l 50.57. Nor do they support any violation of Appendix B.

9. Contention 2 (Findings 414-425)

In Contention 2, CCANP alleges that NRC Inspection Reports 77-03 /-
and 78-08 indicate that construction records have been falsified, in viola-
tion of Criteria VI and XVII of Appendix B.

!&E Report 77-03 does substantiate the falsification of construction
,

records by an employee of a subcontractor. A Pittsburgh Testing Labora-
tory (PTL) employee falsified records .to show tests on concrete that
were not performed. However, the Applicants' uncontroverted and '

unimpeached testimony and the NRC inspection report demonstrate
that HL&P discovered the falsification first and promptly notified the
NRC, that the PTL employee was promptly discharged, and that other
tests and a review by the subcontractor negated any safety consequences
that might have resulted from the nonperformance of the tests.

I&E Report 78-08, the second report referred to in CCANP Conten-
tion 2, does not address any instance or allegation of falsified construc-
tion documents. That report addressed an instance whcre a QC inspector
had marked a record print to indicate a completed inspection when in
fact he had only completed a partial inspection. However, the inspection
report and the Applicants' uncontroverted and unimpeached testimony
clearly demonstrated that the incident was not an instance of deliberate
falsification, but rather was a misinterpretation based on an ambiguity in
the QC procedures.

It is also possible that CCANP meant to refer to I&E Report 78-09;
this inspection, although it addressed al'eged construction document
falsifications, did not substantiate such allegations.

Accordingly, the Board finds that the inspection reports referred to in
Contention 2 do not prevent findings pursuant to 10 C.F.R. Q 50.57. Al-
though the falsification of construction records by the PTL employee
constitutes a violation'of 10 C.F.R. Part 50 Appendix B, Criteria VI,
there was no culpability in this regard by HL&P or B&R management.
Indeed, that one instance was swiftly and effectively identified and recti-
tied by HL&P and B&R.

I
J
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-IV. MOTION TO REOPEN' PHASE I" RECORD

On August 8,' 1983, CCANP filed a motion to reopen the Phase I
record. In responses dated August 23 and 29,1983, the Applicants and
NRC Staff, respectively, each opposed the motion. (The Staff supple-
mented its response by letter dated September 12,1983, which directeds

our attention to a pertinent Appeal Board opinion issued on August 31, .
1983, subsequent to the Staffs filing of its response.) For reasons set
forth in thisgortion of our Opinion, we agree with the Applicants and'
Staff that the information sought to be added to the record is essentially
cumulative and,'accordingly, that the Phase I record-should not be
reopened.42

A, CCANP seeks to reopen the record to include assertedly new in-
fo-mation bearing on allegations of harassment and intimidation of B&R
QC inspectors by B&R construction personnel, and alleged alteration or
falsification of QC documents by B&R employees. We have dealt exten-
sively witli,these general subjects in our rulings on Issues A and B and
Contentions 1.7(d),1.7(e) and 2. The material for which CCANP now
seeks toJreopen the record is that associated with an investigation con-
ducted by the Commission's Office of Inspector and Auditor (OIA).
Specifically, it seeks to include information in the record with respect to
three areas:

(1) the concerns which led OIA to conduct its investigation;
(2) the interaction between OIA and the Department of Justice;

and
(3) the OIA report, including attachments.

In thelatter regard, CCANP points to at least one altercation mentioned
by OIA which, it claims, was not encompassed by testimony in this
proceeding, together with several of OIA's conclusions.

In opposing CCANP's motion, the Applicants stress that the material
sought to be added to the record by CCANP is to a large degree cumula-
tive of evidence already in the record and he'nce is not significant
enough to warrant a reopeniw d ite record. They also suggest that, at
least with respect to doctr s alsification, the motion may not have
been submitted in a time (n: .n ( Applicants' response at 3 n...). For
its part, the Staff d6 a ,w cither CCANP's timeliness or the sig-
nificance of the issu .au E , o *t coposes reopening the record on the
ground that the matu;21 involved i ild not lead to a different result in
the proceeding.

42 Given the concluwon we are reaching. we have deemed tt appropnate to amait assuance of this Parual
Ir. sal oecision to provide our ruhng on CCANP's rnouon.

I
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b B. As all parties recognize, and as'we earlier pointed out in our
[ -Memorandum and Order (Denying CCANP's Motion to Reopen
1

Record), dated January 10,1983 (unpublished), the proponent of a
motion to reopen a record bears a heavy burden. It is well established

'
that the motion must be timely and must address'significant safety (or

R environmental) issues. /d. at 2-3, and cases cited therein. Furthermore,'

where the record of a proceeding (or at least of a major phase thereof) is,
closed, the information sought to be included in the record must be
shown to be material and significant - i.e., to have at least the potential

. for altering a result which might otherwise be reached. Id.43 To meet this '
I

standard, the proponent must offer new and significant factual informa-
tion relating to the issue in question, Paci/7c Gas and Electric Co. (Diablo-

Canyon Nuclear Power Plant, Units 1 & 2), ~ALAB-644,13 NRC 903,
994-95 (1981).

The " timeliness" test is clearly subsidiary to that of materiality or
significance. As the Appeal Board has observed:

-

A board need not grant a motion to reopen which raises matters which. even
though timely presented. are not of " major significance to plant safety" . . .. By /

the same token, however, a matter may be of such gravity that the motion to ,

reopen should be granted notwithstanding that it might have been presented earlier
. . . .

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), ALAB-138, 6 AEC 520, 523 (1973) (citations omitted); see
also Midland. LBP-83-50, note 43, supra.18 NRC at 249.

In conclusion, we are considering this motion in terms of the materi-
ality and significance of both the issue and the information sought to be
included in the record, and to a subsidiary degree, the timeliness of the
motion. )<

C. 1. We need not dwell long on either the timeliness of CCANP's
motion or the significance of the issue which the information in the,re-
opened hearing would address.

43 If ari enitial decision on a particular question had been issued. a motion to reopen the record would be
demed if the rnaterial sought to be added to the record were not susceptible of altering the result pre.
siously reached. Lumsearra Powr J I.ight Co. (waterford steam Elecinc station. Unit 3), ALAB-753
18 NRC 1321.1324.1328 (1983 h Aterropoltras Ethson Co. (Three Mile Island Nuclest station. Unit No.
2L ALAB-48% 8 NRC 9. 21 (1978L On the other hand, if the record were closed on a particular issue
but not on the poruon of the procec+ ' in which the issue was included, the susceptibility o alteringr

the result would not be pertinent, su c no result wou!J yet have been reached lor indeed even pro.
posed by the partiest Conumm Powr Ca. (Midland Plant. Umts i and 2). LBP.83 50.18 NRC 242.
247-49 (1983L Here, with the record closed on the portion of the proceeding with respect to which infor.
mation is being proffered, and with croposed Gndings on the queshon already submitted. it is appropriate
to consider Un the contest of the matenahty or sigm6cance of the mformanon in question) whether the
addanonalinformation would alter the resuit *e would reach in its absence-
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As long ago as hlarch 1981, prior to the commencement of evidentiary
hearings, CCANP sought information through discovery concerning the
OIA investigation, and we denied such discovery because of questions
as to our authority to obtain information from an NRC office which
reports directly to the Commission and is not technically involved in
licensing (Tr. 707-13). Even though CCANP may have become aware
of some of the information concerning which it seeks to reopen the
record prior to June 1983 (when it states it first became aware that the
OIA report had been released), we note that the significance of the infor-
mation it' question would likely be different if only isolated segments of
that infor..ution were relied upon. We also note that, although the OIA
report is ! ted October 10, 1980 and was apparently released to the
public in E 4rch 1983, neither the Board nor the parties were apparently
made aware of such release. Additionally, the approximately 6 weeks'
elapsed time between CCANP's discovery of the OIA file and the filing
of its motion to reopen the record is not excessive, considering the ef-
forts required to locate and obtain certain documents referenced in the
OIA file. We agree with the Staff that the motion to reopen should not
be considered as untimely. We regard the timeliness criterion for reopen-
ing to have been satisfied.

Furthermore, no party contests the significance of the issues to which
the OIA report relates. Indeed, the questions of alleged harassment and
intimidation of QC inspectors and of alleged document falsification are
central to many of the matters considered in this Decision. The criterion
for reopening which requires that the issue be significant is thus also
satisfied.

2. With respect to the significance and materiality of the OIA report
and related documents to the questions before us, we must evaluate the
information as to which CCANP seeks to reopen the record in light of
the record as it currently stands. There is no question that, in the course
of our taking evidence with regard to the allegations of harassment and
intimidation of QC inspectors, and with respect to alleged document
falsification, the information now proffered by CCANP would have
been both relevant and, for the most part, material and not unduly
repetitious. See 10 C.F.R. @ 2.743(c). At this stage, however, there is
much evidence in the record on these topics. What might have been
material at one point in this proceeding may no longer be so.

The first of the three categories of information for which CCANP
seeks to reopen the record is identified as the concerns which led OIA to
conduct its investigation. CCANP characterizes these documents as
"useful" (motion at 4. 6). If we were to admit the OIA report into the
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evidentiary record, we agree with CCANP that the in' formation concern-
ing how and why the report was initiated would be relevant and perhaps
useful as background to establish the context in which the information
in the report is to be viewed. But the documents in question (included
as a part of Exhibit 2 of CCANP's motion) do not appear in themselves
to include factual information material to the issues or contentions
before us. They therefore do not constitute significant and material
factual information necessary for the record to be reopened. Diablo
Canyon, ALAB-644, supra.

The second category of information for which CCANP seeks to
reopen the record concerns the interaction between OIA and the Depart-
ment of Justice. CCANP relies in particular on letters from the Depart-
ment of Justice to HL&P and B&R (included in motion, Exh. 2) in
which the Department assertedly concluded that " criminal violations
were committed at STNP" and that these acts were "merely symptomatic
of an overall pattern of neglect" on the part of HL&P and B&R; the
Department-also observed that HL&P and B&R were "on notice that
any further such violations would be attributed to the two companies
and their responsible officers" (motion at 4). CCANP claims that these
letters establish a level of seriousness of the QA violations not previous-
ly documented and, as such, are relevant to the question of HL&P's
character (Issue A) (motion at 6).

As pointed out by the Applicants, the Department of Justice opinions
related to document falsification, and concerned the actio:is of lower
level employees of B&R or its subcontractors. Although not a part of the
basis for our ruling, we note that the very same documents recognize
HL&P's efforts to rectify the Department's concerns with respect to
safety, compliance and reporting problems (letter from Julian
Greenspun, DOJ, to Earl J. Silbert, dated June 19, 1981, included in
motion, Exh. 2).

We have dealt extensively with the allegations of document falsifica-
tion and harassment or intimidation of QC inspectors elsewhere in this
Opinion, and we.have reached our own conclusions with respect to
them. The conclusions of the Department of Justice (or of OIA) on
these questions in any event could not be given much weight by us, at
least in the absence of testimony by DOJ (or OIA) representatives as to
the basis for their conclusions. See Jletropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit No.1), ALAB-738,18 NRC 177,195
(1983). Moreover, as spelled out in more detail below, the conclusions
of the DOJ (and of OIA) apparently are derived from the OIA report
which, in turn, is based in large part on factual events which are already
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covered in the record of this proceeding, upon'which our own conclu-
sions are based. For those reasons, the opinions of the Department of

* Justice (or of OIA) would not constitute the type of factual information
'

necessary .to warrant. a reopening of the record.. Diablo Canyon.
,

ALAB-644, supra.
,

'

The final and most important category of information which CCANP
seeks to' add to the record is.the OIA report itself (niotion, Exh.'2).
That report,- dated October 10,1980, generally covers many of the same :
allegations as were dealt with in I&E Report 7919 (Staff Exh. 46, Ap- -
pendix D). OIA investigators interviewed various' Region IV personnel
,--Messrs. Karl Seyfrit,; William G. Hubacek, William Crossman, Wil-.

.liam Seidle, and Ramon Hall. All of these individuals with the exception
of Mr. Seyfrit (Regional Director during the' period covered by the OIA
investigation) appeared as witnesses in this proceeding. OIA investiga-
tors also interviewed a number of B&R QC inspectors (including for'mer "

2 B&R QC personnel), and seven executives, managers and supervisors -
of HL&P and B&R. The version'of the OIA report which we received
from CCANP does not identify these persons, but it appears that at least .
some of them have testified during the Phase I hearing's.44

_

,

The OIA report reflects that, in addition to I&E Report 7919, OIA
reviewed I&E reports containing allegations received by NRC from May
1978 through March 1979 depicting program deficiencies, as well as
selected earlier reports which included similar allegations. All of the I&E
reports upon which the OIA report relied (which are attached to the
OIA report) are also included in the record of this proceeding.*5 Indeed,
for that reason, CCANP does not include them in. its motion to reopen
the record (motion at 2).

; in addition, the OIA report reviewed the FBI report of investigation,
the transcript of an October 1979 CBS television report on the STP, as .
well as an audio tape in which an unidentified former B&R employee
made certain allegations concerning alleged defleiencies at the STP to a
representative of one of the Intervenors in this proceeding. It is our

44The otA report has escised from it'the names or all andmouals anterviewed other than NRC
personnel together with informatmn which might tend to identify the anonymous indmduals.
49 l&E Reports (Docket Numt'ers 50-448 ard/or f*-4999 7743 asiarr Enh. 11,77 07 (CCANP Enh. 7).
77 08 IStalT Enh. 41, 78-04 (CCANP Esh. 9) 78-07 (CCANP Eih. 10), 784915tafr Eth 7),7812
(stafr Enh. 8). 78 Il (Staff Exh. 91. 7814 (Starr Enh 12). 78 t5 (StafT Exh. 13) 7816 (sia:T Enh. II)J
7817 !siaff Exhc16) 79-01 tstaft Enh. 171. 7943 (CCANP Enh. 12) 79-04 (Stati Enh. 20). 79-05
(Start Exh. 2J). 79 09 (staff Esh. 26). 7912 (Sta:T Enh. 22). 79-13 (statiExh 27), and 7914 (Start
Esh. 32). Two additional IAE repons (77 01 and 79-10 are also inted in the indes to the otA report
but have not been otTered for admitted) into evidence in this proceeding. The otA report makes no.

specific reference to the substance of these two l&E reports.
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belief that this tape is one of those about which we had extended discus-
sions with CCANP earlier in this proceeding (e.g., Tr. 430-36, 475,
535-43).
FAs we have earlier stressed,' reopening of the record would depend in

' large part on whether CCANP was proffering significant and material in-
formation not yet a part of the record. Most if not all of the information
in the OIA report or its attachments is apparently already in the Phase I
record. Although CCANP does not precisely define which documents or
information in the OIA report it would seek to introduce into evidence,
it mentions five items as being "ofimportance" (motion at 4-5). Three
of them (numbers 1,2, and 4) are various OIA conclusions, all based
on other material in the report. For reasons previously outlined, these
conclusions are not the type of factual information for which a reopening
of the record would be warranted. i

Item number 3 to which CCANP refers represents the OIA reports of
interviews with personnel who assertedly provided information beyond
that contained in I&E Report 79-19. CCANP cites observations by two

! QC inspectors concerning the morale of QC inspectors and the practice
of not performing required inspections. While we cannot pinpoint the
exact source of these observations (because of the anonymity policies of
OIA), it appears that these allegations are comparable to those already
in the record and dealt with in this Decision (see Findings 64,66,69,
74-75,122 123,194,~ 381-398).

The last item in the OIA report to which CCANP refers is an apparent
altercation over quality between a QC inspector and a project engineer
which occurred on March 7,1979. The Applicants acknowledge that the
specific allegation "may not have been addressed in Phase I" (response
at 8). In contrast, the Staff characterizes this item as the only instance
where CCANP is pointing to new factual evidence but claims that the
light between the inspector ar.d the project engineer was in fact included
in the testimony of record (Staff response at 7, citing Warnick, et al., ff.
Tr. 8032, at 13-14, 33-34, and Staff Exh. 20 (I&E Rept. 79 04, at 7)).
We agree with the Staff that the asserted altercation was indeed the sub.
ject of Phase I testimony, and we have dealt with that fight in Finding
387, infra.

In sum, none of the items in the OIA report to which CCANP refers
constitutes new significant, material factual information. The informa-
tion from the report cited by CCANP would not be sufficient to warrant
a reopening of the record.

D. We have considered the items of information referenced by
CCANP not only individually but collectively to determine whether the
record should be reopened. We have concluded that the information at
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this stage would either be cumulative or not of a type which could lead
us to reopen the record. We are therefore denying CCANP's motion to
reopen the Phase I record. Nor do we view the particular information, in
itself, as sufGciently signincant or material to warrant including'it in a
later phase of this proceeding. In that regard, the information relates,

almost exclusively to B&R's performance ofits contractor services. We
disagree with CCANP's conclusion that, at least insofar as HL&P is
concerned, the information could change our view ofIIL&P's character.
Although the information might bolster our view of HL&P's former '
questionable managerial competence, it would not do so to a degree
which would offset our view that HL&P has taken adequate steps to im-
prove its competence.

-

At an earlier stagt: of Phase 1, however, the information would have
been useful At least it would have circumscribed the quantity of then-
undiscovered information about which all parties expressed an interest r
and thus could havenerved to remove some of the uncertainties con-
cerning the testimony which was adduced. We regret that the Commis-
sion did not see Gt to release the OIA report at an earlier date, when it
could have proved useful in the litigation of certain issues before us.

V. CONCLUSION

In conclusion, we perceive this project as one which, although in trou-
ble at an earlier date, has now likely " turned the corner." The STP
QA/QC program had serious implementation problems prior to the is-
suance of I&E Report 79-19 and the accompanying Order to Show
Cause and Notice of Violation. The problems were traceable, in our
opinion, not to character defects on the part of HL&P but, rather, to
denciencies in two key ingredients of competence: experience with re-
spect to design and construction of large nuclear facilities such as STP
on the part of both HL&P and B&R, and long lines of communication
which resulted in HL&P's inexperienced management failing to receive
the information it required to operate a successful QA/QC program.
Indeed, with both HL&P and B&R lacking the necessary experience, the
result was a synergistic magniGcation of the problems which resulted.

The changes effectuated by HL&P in our view have alleviated the
communications problem and have the likelihood of greatly enhancing
the experience to be made available to the STP.* They accordingly

"In this respect, we regard the record on corredne actions here to he considerably more persuasive
than the Licensmg Board in the Bvros proceed:rg apparently round to te :he case there Sa C*rmos.
wraire Edisos Co. (Byron Nudear Power Station, Units I and D. LBP 84-2.19 S RC 36 t 19848
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- should result in upgraded QA/QC performance at STP. Because the
record does not include much information on project performance with

,

the referenced changes, this assessment can only be preliminary at this
time. The report which we are directing to be made in Phase II will
likely make clear whether our preliminary expectations in fact prove -
realistic.

At this point, we wish to reiterate that the Intervenors in this proceed-
. ing raised serious QA/QC issues, both in submitting well-based conten-
tions for_ litigation and in requesting a hearing on the Order to Show
Cause - a request which, although denied by the Commission, resulted
in the inclusion in~ this proceeding of additional important matters. They
initially raised these issues long before the NRC recognized their signifi-
cance and for this they are to be commended.

On the other hand, we must also observe that dealing with CCANP's
claims presented considerable difficulty, for several reasons. In the first
place, CCANP conducted lengthy cross-examination on technical issues
but filed few proposed findings with respect to the technical information
it elicited - even where that information appeared to support certain of
its claims. Given the extensive amount of time utilized by such cross-
examination, we would have expected CCANP to provide us with great-
er assistance in ascertaining the import of the information, particularly
where it related to issues upon which CCANP filed proposed findings.
In determining the extent of cross-examination to be permitted in later
phases of this proceeding, we will consider carefully the probable produc-
tivity of such cross-examination.

More important, although we permitted - indeed encouraged -
CCANP to select the issues which it wished to stress, we were somewhat
dismayed to see CCANP in its proposed findings attempting to focus all
the information in the proceeding upon which it was relying solely on
the character aspect of Issue A, even where the information bears little
if any relationship to HL&P's character and considerable relevance to
other issues such as HL&P's competence.

Finally, as we indicated earlier, CCANP's failure to indicate any defi-
ciencies it perceived in HL&P's various corrective actions may have left
a gap in the record. We recognize CCANP's general legal position that
reformation or corrective action is not possible and should not have
been considered, at least in Phase I. Taking into account our early rejec-
tion of this position, and our acceptance of Issue B as a Phase I issue, it
would have been helpful if CCANP had explained why it believed partic-
ular corrective actions were ineffective or inadequate (assuming that to
be its position). !

|
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Notwithstanding the difficulties presented by CCANP's manner of
presenting its claims to us, we have reviewed with great care the entire
record of this proceeding, including the proposed. findings of fact and
conclusions oflaw submitted by the various parties. Based on the forego-
ing Opinion, the Findings and Conclusions on which it relies, and this
entire record, it is our opinion that HL&P is not now deficient in charac-
ter and has not demonstrated character deficiencies which would warrant,

denial of operating licenses; and that HL&P's competence, while ques-
tionable prior to the Stafi's 79-19 Investigation and the issuance of the
Show-Cause Order and Notice of Violation, was not so deficient as to
preclude, without more, the award of operating licenses. Moreover, that
competence appears to have substantially improved. We now have rea.

.sonable assurance that structures which are complete and work which
has'been performed comply with applicable regulatcry reqairements,
and that future work activities (including implementation of the QA/QC,

program for co'nstruction) will be carried out satisfactorily. These conclu-
sions are, of course, subject to the outcome of later phases of this
proceeding, particularly the Phase il report we are directing under Issue
B, p. 697, supra.

This Opinian is based upon, and incorporates, the Findings of Fact
and Conclusions of Law which follow. Any proposed findings or conclu- j
sions submitted by the parties which are not incorporated directly or in- )ferentially in this Partial Initial Decision are rejected as being unsup-

J
portable in law or in fact or as being unnecessary to the rendering of our
Decision.

Findings of Fact and Conclusions of Law

|

I. FINDINGS OF FACT

A. Jurisdiction and Parties

1. This Partial Initial Decision involves the application of Houston
Lighting and Power Company (HL&P, the project manager), the City of
San Antonio, Central Power and Light Company, and the City of
Austin, for licenses to operate the South Texas Project, Units 1 and 2
(STP).

2. The STP is located approximately 15 miles southwest of Bay
City, on the west side of the Colorado River, in Matagorda County,
Texas. The plant will be comprised of two pressurized water reactors,
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each with a rated core power level of 3'800' megawatts thermal and a net
electrical output of 1250 megawatts.

3. Construction permits for_ th' STP were issued by the Nucleare

Regulatory Commission (NRC) on December 22, 1975. 41 Fed. Reg.
831 -(1976).: HL&P hired Brown and Root,-Inc. (B&R) as architect-
engineer, construction manager, and constructor.

4. ' On August 2,1978, the NRC published a " Notice of Receipt of --<

| ! Application for Facility Operating Licenses"; of the availability of the -
' Final Safety Analysis Report and Environmental Report; and of the'

! " Consideration of Issuance of Facility-Operating Licenses, and Oppor-
| tunity for Hearing." 43 Fed. Reg. 33,968 (1978).
| S. Five petitioners sought intervention, and two were admitted as

[ parties: Citizens for Equitable Utilities, Inc. (CEU) and Citizens Con-
_

L cerned About Nuclear Power, Inc. (CCANP). In addition, the State of
k Texas was admitted as an interested State. LBP-79-10,-9 NRC 439

(1979). CEU withdrew from this proceeding on June 15, 1982, subject
to certain conditions (Tr.10,384). See our Memorandum dated June

- 24,1982 (unpublished).'
l 6. Eight contentions (some with multiple subparts) were

admitted. CEU and CCANP jointly sponsored Contentions 1 and 2;,

!' CCANP was the sole sponsor of Contention 3; and CEU was the sole
sponsor of Contentions 4 through 8. Memorandum and Order dated
August 3,1979 (unpublished). Contention I was later supplemented.

|Fourth Prehearing Conference Order dated December .16,1981 j
(unpublished). After CEU's withdrawal from this proceeding, we grant- )
ed CCANP's request to adopt Contention 4; we denied its request to
adopt Contentions 5 through 8 and dismissed those contentions. Memo-
randum and Order dated October 15,1982. LBP-82-91,16 NRC 1364.

7. On April 30, 1980,' the NRC Office of Inspection and Enforce-
ment (!&E) issued I&E Report 7919 (Staff Exh. 46. Appendix D),i
identifying twenty-two noncompliances in STP construction and the STP i

'

construction Quality Assurance / Quality Control (QA/QC) program.The
Director of I&E also issued a Notice of Violation and an Order to Show
Cause why construction of the STP should not be stopped pending cer-
tain actions. In addition, a civil penalty of $100,000 was proposed as a
result of the items of noncompliance found in I&E Report 79-19 (Staff
Exh. 46, Appendices A and B; see also Finding 68, infra). By letters
dated May 23,1980, HL&P admitted the validity of most of the findings
of Investigation Report 79-19 and acknowledged and paid the civil penal-
ty of $100,000 (Staff Exhs. 47,90). On July 28,1980, HL&P responded
to the Show-Cause Order and committed to satisfying the requirements
of that order (Staff Exh. 48). During the course of this hearing, we have
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considered in great detail the methods selected by HL&P to meet those
requirements.

8. On May 28,1980, Intervenors CCANP and CEU filed with the
Commission requests for a hearing on the Show-Cause Order. Earlier,
by Memorandum dated March 10,1980 (unpublisi'ed), we had proposed

. that our hearing on Contentions I and 2 (which involved QA/QC mat-
ters of the same sort as later became the subject of the Show-Cause

L Order) be held on an expedited basis "so that, if corrective action is -
required, it may be undertaken as' early as possible in the construction - s

schedule." We reiterated that view in our-Memorandum of August 1,
1980 (unpublished).- By Memorandum and Order dated September 22,

! 1980, the Commission denied'the requests for a hearing on the Show ~
: Cause Order but agreed with our previously expressed intent to expedite ~''

. a hearing on QA/QC issues. The Commission also directed us to consid-
er the " broader ramifications" of charges relating to HL&P's
" competence and character." CLI 80-32,12 NRC 281,291-92 (1980).

! 9. By our Second Prehearing Conference Order, dated December
2,1980 (unpublished),' we articulated six issues (Issues A through F) -
addressing the Commission's concerns set forth in CLI 80-32. We de-

'

nominated the early resolution of CLI 80-32 Issues A through E and In-
tervenor Contentions 1 and 2 as Phase I of our proceeding. The Phase I
he'aring was noticed in the federal Register on April '), 1981.~46 Fed.
Reg. 21,289 (1981). On April 13, 1981, the Staff filed a Partial SER
(NUREG 0780), assessing HL&P's management capability and the QA '

program for operations. Phase i evidentiary hearings commenced on
May 12,1981.

10. On September 24, 1981, the Applicants informed us that B&R
had been dismissed as architect engineer and construction manager.
Bechtel Power Corporation (Bechtcl) replaced BAR in those capacities.
The Applicants further informed us, on September 28,1981, that a
report on B&R engineering had been prepared for HL&P by the Quadrex
Corporation (the Quadrex Report). Later, on November 5,1981, the
Applicants advised us that they were unable to reach agreement with |

i

B&R for B&R to continue as constructor, On February 16,1982, the Ap-
plicants notified us of the selection of Ebasco Services, Inc. (Ebasco) to
replace B&R as project constructor.

11. At a prehearing conference on December 8,1931, we divided
the hearing into three phases (rather than the two phases which had pre-
viously been contemplated). Phase I comprised the topics previously
included in the first phase, plus certain issues arising from the transition
from B&R to Bechtel and Ebasco. The Board also admitted four further
subparts to Contention 1 (Contentions 1.8(a)-(d)). Phase 11 is to address
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the Quadrex Report (including its effect, if any, on determinations
'

reached in Phase 1) and Coritention 4 (concerning hurricanes). It will-

also include the report we are directing under CL1-80-32 issue B, p. 697,
-supra. (By Memorandum and Order dated July 14,.1983, we denied
CCANP'a motion to add a financial qualifications contention to Phase
11. LBP-83-37,18 NRC 52, reconsideration denied, LBP-83-49,18 NRC
239 (1983).) Phase ill will address CLI-80-32 issue F (operations QA),
Contention 3 (overpressurization), and any remaining issues. Fourth
Prehearing Conference Order, dated December 16,1981 (unpublished).

12. Evidentiary hearings on Phase I were held during the weeks of'

May 12 and 18, June 1,15 and 22, July 20, and September 14, 1981,
and January 19, February 9, and June 15,1982. The record was closed
on June 17,1982 (Tr.10,722). (By Memorandum and Order dated Janu-
ary 10,1983 (unpublished), we denied a motion by CCANP to reopen

*

the Phase I record. In Part IV of the Opinion section of this Decision,
supra, we are denying another such motion 5y CCANP.)

B. Findings on CLI 80-32 issues

issue A: HL&P's Managerial Character and Competence

13. Issue A states:

tf viewed without regard to the remedial steps taken by IIL&P would the record of
liL&P's compliance with NRC requirements. including:

(1) the statements in the FSAR referred toin Section V.A(10) of the Order to
Show Cause;

7 .

(2) the instances of noncompliance set forth in the Notice of Violation and the
Orde: to Show Cause;

,.

O) the extent to which liL&P abdicated responsibility for construction of the
i South Texas Project (STP) to Brown & Root; and

(4) the extent to which ilL&P failed to keep itself knowledgeable about nece'ssary
construction activities at STP, f

be sufficient to determine that ilL&P does not have the necessary managerial
competence or character to be granted licenses to operate the STP?

Because of the segmentation of this issue into four subparts, our findings
will treat cach of the subparts seriatim and, thereafter, inciude our gener-
al findings with respect to the managerial character and competence
questions which permeate the entire issue.
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- (1) ; Alleged False Statements in the FSAR .

.14.1 Sections III and V.A(10)' of the Order to Show Cause, refer-
enced in the first subpart of this issue (see Findins 13), indicate that
there were ." apparent false statements" in Sections 2.5.4.5.6.2.4 and.

2.5.4.5.6.2.5 of the Final Safety Analysis Report (FSAR) (Staff Exh. 46,
' Order to Show Cause at 11,17).

15. The second and third paragraphs of Section 2.5.4.5.6.2.4 in the
;. May 1978 FSAR require conduct of certain soil tests during backfill-

operations, as follows:

- At least one relative density test ( ASTM D 2049) and one gradation test ( ASTM D
422) were performed for every fourth field test to ensure compatibility between -
field and laboratory tests. j-
Whenever fill or backfill was placed during a work shift, at least one field test and
one laboratory relative density test were conducted during the shift, presided that
the compaction operation was mmpleted in some area.

A review of data from the testing laboratory on December 8,1979,
revealed that equipment failure h'ad prevented the conduct of any rela-
tive density tests since November 17,1979. The equipment was replaced
on January 7,1980. During the entire period,' backfill operations contin--
ued and several sets of field tests were conducted without performing

6 the specified relative density tests, contrary to the FSAR requirement..

Further, testing laboratory personnel failed to document and correct this
nonconforming condition. This is the basis for Noncompliance No. 3 as
set forth in the April 30, 1980 Notice of Violation. FSAR Section
2.5.4.5.6.2.4; Staff Exh. 46, Appendix D (I&E Rept. 79-19, at 64); id.,
Appendix A (Notice of Violation at 6); Shewmaker, et al., ff. Tr. 9576,
at 14-24, 48; Pettersson/ White, ff. Tr. 6162, at 910; Staff Exh. 48, at
2 33 to 2 36.

16. The first paragraph of f 2.5.4.5.6.2.5 in the May 1978 FSAR re-
quires inspection during placement of backfill:

The testing agency prosided continuous inspection of tne placement of all backfill
matenal and tested the material in the field for degree of compaction.The inspectors
observed the type of material. hft thickness. operation of compaction equipment,
and all other pertinent matenal or construction conditions affecting the quali;y of
work and comphance with the specifications. The frequency of testing and selection
of test locations for placed material were according to the requirements ident(sed in
these six categories: . . .

Also,10 C.F.R. Part 50, Appendix B, Criterion XVil requires that
"[slufficient records shall be maintained to furnish evidence of activities
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affecting quality." In 1&E investigation Report 7919, Allegation 3d indi- '
-

+ .
cates that the lift thickness and number of passes of compaction equip-'

ment were not documented (Staff Exh. 46 Appendix D, at 64 65). That
-information was needed to assure systematic placement and compaction
of backfill material. This missing documentation is listed as Noncompli- c

ance No. 5 in the April 30,1980 Notice of Violation. Staff Exh. 46, Ap-
pendix A, at 7;-Shewmaker, et al., ff.: Tr. 9576, at 21, 25, t 48;c
Pettersson/ White, fr. Tr. 6162, at 10-11; Crossman, et al., ff. Tr.10,010,
at 18; Tr. 9921-25 (Hayes, Shewmaker).

17. Based on information in I&E Report 79-19, the Order to Show -

Cause (Staff Exh. 46, at 11) summarized this situation in the following,
statement:

During the review of backfillinstallation and testing activities two' apparent false
-statements in the FSAR were identined regarding test and observation work actually

~*
performed. (Sections 2.5.4.5.6.2.4 and 2.5.4.5.6.2.5.)

Subsequently, in Section V.A(10) of the Order to Show Cause (14. at
*

17), HL&P was in effect d:rected, Inter alia, to

verify or correct if necessary, the FSAR staternents contained in Section 2.5.4. Sta.
bility of Surface Materials, especially Section 2.5.4.5, Excavations and BackGil. . ;

18. IIL&P supplied direct testimony on this question through a
panel consisting of C. Bernt Pettersson, BAR Assistant Proiect Civil

' Engineer for STP, and Jon G. White, HL&P Licensing and Tecadcal
cCoordinator for STP. Mr. Pettersson had been in charge of soils work on
the STP and was responsible for developing the FSAR section in ,

*
question. The panel described how the FSAR sections were prepared
and reviewed to assure consistency with design documents and compli-
ance with regulatory requirem'ents. They also described studies conduct-
ed in response to the Shr'w Cause Order, their findings, and the basis
for and nature of subsequent changes made in the FS AR.

'Pettersson/ White, ff. Tr. 6162.
19. Staff testimony on this issue was given by a panel consisting of

Robert E. Shewmaker, H. Shannon Phillips and D.1W. Hayes
(Shewmaker, et al., ff. Tr. 9576). During the period referred to in the
testimony, Mr. Shewmaker had been Senior Structural Engineer, Divi-
sion of Reactor Construction Inspection Office of Inspection and
Enforcement. He served as headquarters liaison for the specialinvestiga.
tion that culminated in preparation of I&E Report 7919, the Nct.ce of
Violation, the Order to Show Cause, and the Proposed Imposition of
Civil Penalties (Staff Exh. 4). Mr. Phillips was the Region IV Resident
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Reactor Inspector at STP from August 1979 until 1982 and served as a
member of the special investigating team. He has had over 12 years' ex-
perience in quality assurance-related activities. Alr. liayes was Chief, En-
gineering Support Section I, Reactor Construction and Engineering Sup-
port Branch, Office of Inspection and Enforcement, Region III, and was
assigned to head the special investigating team. He has had reactor in-
spection experience throughout his employment with AEC/NRC since
1970 and has had other nuclear experience since 1948. Shewmaker, et
al., ff. Tr. 9576, at 12 and attached Professional Qualifications. The
panel c'iscussed concerns about STP construction identified during the
special investigation, summarized the enforcement action, addressed
questions raised in CLI-80 32 Issue A, as well as responding to other
issues and contentions before the Board.

Another NRC Staff panel discussed I&E activity after the Order to
Show Cause, including matters related to this istae. This panel consisted
of William A. Crossman, Ramon E. Hall, William G. liubacek, H. Shan-
non Phillips, Dan Paul Tomlinson, J.I. Tapia, and Richard K. Herr. Alr.
Crossman was Chief, Section 3, Reactor Projects Branch, Office of in-
spection and Enforcement, Region IV, and supervised the personnel in-
specting nuclear power plants in Region IV, including STP. Alt. Hall was
Chief, Systems and Technical Section, Office of Inspection and
Eriforcement, Region IV, and was responsible for supervision of engi-
nerring specialist inspectors in Region IV, including STP. Nir. Hubacek
is currently retired. During periods relevant to this proceeding he was a
Reactor Inspector, Office of Inspection and Enforcement, Region IV,
and was responsible for project inspection of facilities under construction
in Region IV, including STP. Alr. Phillips' position and experience are
described above. hiessrs. Tomlinson and Tapia were Reactor Inspectors.
Engineering and Staterials Section, Office of Inspection and
Enforcement, Region IV. Afr. Herr was a Senior investigator, Region
IV. Crossman, er al., ff. Tr.10,010, at 1-3; Tr. 9997 (Herr, Hubacek).

20. The FSAR was issued in Stay 1978 (Tr. 6207 (White)).
Accordingly, the statements therein, including the subsections forming

( the bases for Noncompliances Nos. 3 and 5 of the Notice of Violation,
were written many months before the observations in I&E Report
79-19, in late 1979, that led to concern about the possible " false
statements." Tr. 620710 (White, Pettersson).

21. HL&P asserts that the FSAR statements concerning relative
density tests were true when written and that the incident set forth in
Noncompliance No. 3 should be viewed as an instance where personnel
did not adhere to specified procedures in field activities (a
nonconformance), instead of a false statement suggesting intent to
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v ", deceive. HL&P concluded that,'in the absence of the Order to Show;
Cause and Notice of Violation, the natural course of events would have'

' been to report this as n' nonconformance instead of changing the FSAR.
- Pettersson/ White, fr. Tr. 6162, at 910; Tr. 6188-91, 6205, 6208-10,-! . -"

! ' 6216 (Pettersson, White).
'22. During the apploximately 2 months in which the vibratory |

equipment required for the relative density test was not available, the
I. samples to be used in those tests were collected and saved. Those sam-

pies subsequently were tes'ted when the defective equipment had been
I ' replaced and it was found that the required relative densities had been
y met in the bickfill. Technically, this is proper sirice the test results are

not affected by the passage,of time.' During an inspection on June 23 26,
1980, it was verilled that'a backup vibratory head and spare mold forr

^~
! measuring relative density were available on site and Nonconformance

No. 3 was closed. Pettersson/ White, ff. Tr. 6162,Jat .10; Staff Exh. 46
(l&E Rept. 7919. at 64); Shewmaker, et al., ff. Tr. 9576, at 20; Tr.
9929 30 (Shewmaker); Pettersson, et al., ff. Tr. 5796, at 25; Stali Exh. c,

! 63 (l&E Rept. 8017, at 4).

( 23. The Applicants and Staff concluded that there was no safety sig.
nificance in the fact that no relative density tests were performed be . fL <

!; tween November 17, 1979, and January 7,1980. Pettersson/ White, ff.
| Tr. 6162, at 1516; Crossman, et al., IT. Tr.10.010, at 11. No evidence

to the contrary was presented.'

! 24. The Staff viewed the principal significance of the gap in relative
'

density determinations to be in the possibility that it could reflect a false /
;

statement. That possibility required evaluation because of its potential
effect 'on NRC's confidence in HL&P's reliability and truthfulness.

^

Accordingly, the Staff directed Hi&P to verify or correct the FSAR.

statements in Section 2.5.4. That same possibility constitutes the basis
for the Commission's directions to this Board, in CLI 80 32, to review
and evaluate this matter to determine whether material false statements
had been made in the FSAR. Upon completion of the investigations, the

,

! Staff concluded that the FSAR statements were not false. Crossman, et
al., ff. Tr.10,010, at 12; Tr.10,040 (Tapia); Tr. 9862 63 (Shewmaker).

25. ~ The only evidence to the contrary was the Applicants' admission >

that certain instances of deviation from FSAR requirements in fact oc.
curred prior to the May 1978 issuance of the FSAR. The Applicants ex-
plained that they had not become aware of the deviations until their in.
depth review was undertaken in May/ June 1980, approximately 2 years
later. Tr. 620910 (Pettersson). We find this explanation to be credible

4- and not to undermine the basic thrust of the Staft's conclusion as to the
I truthfulness of the FSAR s:atements when made.

t
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26. As a result ofits assessment, the NRC Staff permitted liL&P to
revise the FSAR statements. The necessary revisions appeared in FSAR
Amendments 12,17 and 18, submitted on September 15,1980, April
14, 1981, and Afay 1,1981, respectively. FSAR { 2.5.4.5.6.2.4, at
2.5.4-56 (hlay 1,1981); Crossman, et al., ff. Tr.10,010, at 13.

4, 27. The laboratory relative density tests for the structural backfill
had been performed, on the average, at least once for each four field
tests and IIL&P engineers and consultants determined that such fre-
quency was adequate. Accordingly, the second paragraph of FSAR
j2.5.4.5.6.2.4 was amended to broaden the FSAR criteria from one "for
every fourth field test . . ." to one "on the average for every four field
tests . . .." The changes make the FSAR conform with actual practices
in the field, causing it to read as follows:

One relative density test (ASTM D 2049) and one gradation test (ASTM D 422)
were perfarmel on the average for every four field tests in the palnt (sic] area to
ensure compatibility between field and laboratory tests, for structural backfill in the
plant area and for the ECW structures. For the ECW piping backfill, meluding the
backfillimmediately around the ECW piping withm the plant area and at the ECW
structures, a minimum of one relatise density test and one gradation test was per-
formed on the aserage fm,swery scien field tests.

Shewmaker, er al., ff. Tr. 9576, at 19 20; Pettersson/ White, ff. Tr. 6162,
at 14; Wilson /Kirkland. IT. Tr. 2697, at 14-15,19-22; Staff Exh. 48, at p.
2-36; FSAR l 2.5.4.5.6.2.4, at 2.5.4-56 (h!ay 1,1981).

28. - FSAR Section 2.5.4.5.6.2.4 also was revised to change the time
limit on testing samples. The change was necessary because, for samples
taken near the end of a shift, there could be too little time to return to
the laboratory and conduct the test during that shift, as required by the
1978 FSAR. The new statement requires, instead, that in each shift in
which work is completed the field test must be conducted and the
sample for the laboratory test collected. The laboratory work on that
sample then could proceed in some following shift. The third paragraph
of that subsection now reads:

Whenever fill or backfi;l was placed during a work shift. at least one Geld test was
conducted during the shift and a sampic for laboratory relative density testing was
obtained, provided that the compaction was comp |eted in some area.

Tr. 6074 75, 6124-25, 6196 98, 6202 03 (Pettersson); FSAR
$ 2.5.4!3.6.2.4, at 2.5.4-56 (Niay 1,1981); StatT Exh. 48, at p. 2 36.

29. Item of Noncompliance No. 5 was based on lack of documenta-
tion of the lift thicknesses and number of passes whh compaction equip-
ment during backtill operations, which was interpreted as violating the
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" continuous inspection" requirement of 1978 FSAR f 2.5.4.5.6.2.5

; (Pettersson/ White, ff. Tr. 6162, at 10-11). In a July 1980 inspection, it

i was ver Ged that QA procedures had been changed to require documen-

|
tation of loose lift thickness and number of roller passes, as well as the

J
roller pattern used. Based on this modification, item of Noncompliance

' No. 5 was closed. Staff Exh. 65 (I&E Rept. 80-19, at 2-3); Crossman, et
al., ff. Tr.10,010, at 18; Pettersson, et al., ff. Tr. 5796, at 25.

30. Section 2.5.4.5.6.2.5 of the FSAR subsequently was modified in
Amendments 12 and 17 to clarify the inspection procedure and read as

,

follows:

The testing agency provided QC inspection of the backfill. the placement and testing
of the material in the field for degree of compaction. The QC inspectors observed
the type of material. lift thicknesses. operation of compaction equipment, and all
other pertinent material or construction conditions affecting the quali:y of work and ,

compliance with the specincations. The QC inspectors noted conformance with the
limiting criteria of the specification and construction procedure for structural backfi:1
and reported the acceptability of the operation. The frequency of testing and selec-
tion of test locations for placed material were according to the requirements identi.
Ged in these seven categories: . . .

Shewmaker, er al., ff. Tr. 9576, at 21; Pettersson/ White, ff. Tr. 6162, at
14; FSAR l 2.5.4.5.6.2.5, at 2.5.4 56a (Sept.15,1980) and 2.5.4-57
( April 14,1981).

31. Item V.A(10) of the Order to Show Cause (Staff Exh. 46) re-
quired verification or correction of the statements in FSAR Section
2.5.4. The HL&P review, and Staff concurrence, resulted in changes in
the two FSAR subsecticas. as indicated. The rest of the Section specified
in the Order to Show Cause was verified to be correct as stated
originally. Item V.A(10) was closed out during NRC Inspection 8017.
StalT Exh.113 (I&E Rept. 81-16, at 6); Crossman, er al., ff. Tr.10,010,'

at 13,50.
32. The question of " false statements" in the FSAR has been

examined thoroughly in extensive direct evidence presented by the Ap-
plicants and Staff, as well as several hundred pages of transcript covering
examination of witnesses by all parties and the Board. It has been the
Applicants' position that the matter should be siewed as a noncenform-
ance with specified procedures, rather than false statements in the
FSAR that had been prepared about 18 months earlier. Testimony of
the Staffis consistent with that position. The Statifound no question of
HL&P trying to confuse anybody or any willfulness on HL&P's part to
include anything in the application that subsequently was not done in
the Geld. It was simply a matter of failing to conform with two out of a
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very large number of QA/QC control documents. Tr. 9862-63
(Shewmaker). The one deviation was unintended (Finding 25). No wit-
ness for either the Applicants or Staff differed with that position, either
in direct testimony or in response to cross-examination, and no evidence
to the contrary was developed by the Intervenors. See Findings 15-31,
above and citations therein.

33. The Board finds that the FSAR statements that were the origins
for concern expressed in the Order to Show Cause and CLI 80-32 were
not generally false when made. We do not regard the single deviation
mentioned in Finding 25 to be significant or to ' detract from our general
finding of lack of falsity. There is no evidence that there was either
intent by the Applicants to deceive the Commission or disregard for the
truth.

34. We find that the incidents and remedial actions in connectione
with subpart A(1) of CLI-80-32 Issue A do not reflect adversely upon
HL&P's character and, while pertinent to HL&P's or B&R's
competence, are not sufficient to determine that HL&P does not have
the necessary managerial competence to be granted licenses to operate
the STP.

Q) Noncompliances Set Forth in Notice of Violation and
\

Show-Cause Order
!

35. Issue A(2) asks whether HL&P's compliance record with NRC
f requirements, when considered alone and without regard to remedial

~

steps, would be sufficient to determine that the company lacks the
managerial competence or character to be granted operating licenses. See
Finding 13, supra. We consider that, to be meaningful, our evaluation

must include consideration of the number and severity of violations,
any significant patterns that may exist in the occurrences, prior knowl-
edge or involvement of management in them, ability of management to
learn frcm those experiences, the willingness and attitude of HL&P offi-
cials in responding to NRC observations and enforcement actions, and
the promptness and nature of those responses. All of those aspects
relate to the ability of management to deal with problems inherent in
constructing and operating a nuclear power plant and can reflect its in-
tegrity in dealing with NRC, inciding truthfulness, candor, commit-
ment to safety, and willingness to shoulder its responsibilities as a
licensee. Additional information in those regards can be obtained by
examir:ing the details and effectiveness of the specific remedial actions
actually implemented, which will be considered to the extent pertinent
in our consideration ofIssue B.
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36. The Notice of Violation and Order to Show Cause review, and
are based on, noncompliances that were identified both before and

L during I&E Investigation 7919 (Staff Exh. 46). Also, CLI 80 32, supra.
.

expresses the Commission's concerns about activities and performance'

spanning several years of the project (12 NRC at 291). Accordingly, wit-
*

nesses for HL&P and the NRC StalT, and this Board, have addressed the
i broad range of noncompliances covering the entire period from initiation .

of the South Texas Project through completion of Investigation 7919
and thereafter until December 31,1981.

37. Don D. Jordan, President and Chief Executive Officer of
'

HL&P, presented direct testimony on the company's commitment to t
safe construction and operation of the STP and some of the steps taken
by its management to assure that STP meets all applicable regulatory
requirements. Jordan, ff. Tr.1223. Mr. Jordan was cross-examined byf

all parties and the Board. Tr. 1224-1503.
38. HL&P presented direct testimony on company experience in

STP construction and actions taken in response to the Order to Show
Cause through. a panel consisting of George W. Oprea, Jr., Joseph W.
Briskin, Richard A. Frazar, and John M. Amaral (Oprea, et al., ff. Tr.
1505). At the Board's request, Mr. Edward A. Turner joined the panel
(Tr. 3360). Mr. Oprea, Executive Vice President of HL&P and a-

| member of the HL&P Board of Directors, testified on implementation
of the QA program at STP and HL&P management reaction to the Show-

| Cause Order. Mr. Briskin, the STP Manager, Houston Operations, was
responsible for directing work of the engineering, procurement, project

i

control services, accounting and project administration activities located
in Houston. He testified on the organization and function of the Task
Force, headed by him, that reviewed I&E Report 7919 and the Show.

} Cause Order and developed the HL&P responses to it. Mr. Frazar was
!

Manager, South Texas Project Quality Assurance and testified with re-
spect to changes made in the STP administrative controls in response to
the Show Cause Order and changes in the STP QA program before and

,

after issuance of the Show Cause Order. Mr. Amaral, the Manager of
Quality Assurance of Bechtel Power Corporation, described Bechtel's
audit and recommendations concerning alternative organizational strue.

| tures for the STP QA program and the bases for those recommendations.'

Mr. Turner was Group Vice President, Power Plant Engineering &
Construction-Fossil, of HL&P He was responsible for engineering and
construction of all HL&P generating plants, including STP, from 1972
to 1976 and 1973 to 1980. Oprea, er al., IT. Tr.1505, at 15, 52 53, 77,

j 11819; Tr. 3382 86 (Turner). There was extensive cross examination
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of the witnesses by all participants and the Board (Tr. 1543 2298,
3360-3630, 5063-5544).

39. IIL&P also presented direct testimony on organization, QA
activities, management involvement and responses to NRC enforcement
actions by B&R, through a panel consisting of Dr. Knox 51. Broom, Jr.
and Raymond J. Vurpillat (Broom /Vurpillat, ff. Tr. 3646). Dr. Broom
was Senior Vice President of the B&R Power Group and Assistant to the
Group Vice President. !!is responsibilities included supervision of the
Quality Assurance (QA) Department of the Power Group, which had re-
sponsibility for the B&R QA Program for the South Texas Project
(STP). Afr. Vurpillat joined the B&R organization in August 1980, as
hianager of the Power Group QA Department and was responsible for
all QA programs implemented within the Group, including that at STP.
At the Board's suggesticn, this panel was joined by hir. Stephen 11.
Grote, Senior Vice President, Operations, for the B&R Power Group,
who was responsible for project management services, including cost
engineering, scheduling, estimating, material management and project
control, and contracts and proposals for all projects in the Power Group,
including STP. From April 1979 until hiay 1981, he served as B&R ex-
ecutive sponsor of the STP, with responsibility for client communication
and accountability above the project Icvel. Broom /Vurpillat, ff. Tr. 3646;
Tr. 434144 (Grote). There was extensive cross-examination of the
panel by all participants and the Board. Tr. 3659 3871, 3894 4108,
4132 5055. ,

40. Staff direct testimony on activities leading up to the Order to
Show Cause was presented by a panel consisting of William C. Seidle,
William A. Crossman, William G. liubacek, Robert G. Taylor and II.
Shannon Phillips (Seidle, er al., ff. Tr. 9205). During the period relevant
to this testimony, hfr. Seidle was Chief of the Reactor Construction and
Engineering Support Branch (RCESB), Region IV, and was responsible o

for implementing programs ofinspection, investigation and enforcement
for nuclear power plants in Region IV, including STP. At that time, Mr.
Crossman was Chief. Projects Section, RCESB, and was responsible for )

supervising the project inspectors for plants under construction in
Region IV, in.luding STP Str. Taylor was a Construction Project Reac-
tor inspector from 1976 to 1978 and was responsible for inspecting
nuclear power, plants under construction in Region IV, including STP. (

htr. Ilubacek's and N!r. Phillips' positions and experience are described
in Finding 19, supra. Seidle, er al., ff. Tr. 9205, at 13 and Statements of
Educational and Professional Qualifications. There was extensive cross- I

examination of this panel by other participants and the Board (Tr.
9208 9561).
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41. Staff testimony on I&E Report 7919 and the Order to Show
Cause was presented by the Shewmaker panel, identified earlier in Find-
ing 19, supra. Shewmaker, et al., ff. Tr. 9576. Cross-examination of the
panel is at Tr. 9578-9980.

42. Staff testimony on inspection and enforcement activities at STP
since Investigation 7919 and the Order to Show Cause was presented by
the Crossman panel, all members of which have been identified earlier
in Finding 19, supra (Crossman, et al., ff. Tr.10,010). Cross-
examination of this panelis at Tr. 10,011-10,119.

43. It is fundamental in the NRC regulatory program that the reac-
tor licensee is fully responsible for designing, constructing, testing and
operating its facility in accordance with requirements imposed by the
Commission. A vital feature of that program, which is of special impor-
tance in these proceedings, is the requirement for the licensee to comply
with Quality Assurance Criteria for Nuclear Power Plants set forth in Ap-

,

pendix B to 10 C.F.R. Part 50. Seidle, et al., ff. Tr. 9205, at 6.
44. The quality assurance program described in Appendix B envi- -

sions a pyramid control system, the base of which requires detailed in-
spection and test programs by the licensee or its contractors. All safety-
significant actions must be accomplished by craftsmen using approved
procedures and verified through up to 100 percent inspection by the
licensee's onsite quality control personnel. It is this level of verification
of procedures implementation that results in accept / reject decisions on
specific items of equipment, construction activities, systems, technician
or operator actions and procedures. /d. This is the level at which HL&P
and B&R quality control inspectors were intended to function.

45. At the next level up in this pyramid system, the licensee must
include audits that oversee and test the adequacy of the detailed quality
control tests and inspections referred to above. Results of the audit are
reported to licensee management, which then makes program correc-
tions when needed and feeds appropriate changes back to the lower level
through training or modifications in procedures or other programmatic
improvements. This feedback system is designed to assure and enhance
the reliability of the program in verifying that all safety significant ac-
tions have been considered and implemented properly. Id. at 7. This is
the system level at which HL&P and B&R audit programs were intended
to function.

46. At the upper level of this system, licensee management must
provide adequate organizational independence of QA/QC personnel
from construction scheduling and costs, competent and adequate man.
power to carry out the quality assurance and quality control programs,

l and policy guidance to the licensee's and contractors' organization and
v
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personnel. Id. This is the level at which HL&P QA management was in-
tended to function in providing programmatic direction to lower QA/QC
echelons and the contractors.

47. The function of the NRC's Office of Inspection and Enforce-
ment (l&E) is to seek reasonable assurance that the licensee's programs
meet NRC regulatory requirements. To that end, it performs selective
inspections, which are not aimed at verification of. Individual
components, actions or procedures, but rather to evaluate functioning of
the above management-control system. Id. at 7-8. In NRC Region IV,
the Reactor Construction and Engineering Support Branch (RCESB) is
responsible for carrying out those activities.

48. The RCESB has conducted inspections and investigations of the
HL&P STP program since about 1974 and throughout the period of time
covered by the Phase I record." Some of the " inspections" are routine (

,'
in nature and initiated by NRC personnel to review construction and -

other activities at the site for comparison with NRC criteria, as part of a
program intended to identify problems and prevent them from attaining .
serious safety significance. Others have been conducted in response to
problems reported to NRC by the licensee in accordance with NRC
regulations. " Investigations " on the other hand, are initiated in re-
sp9nse to allegations of program irregularities received by the Staff by
telephone, letters or other means. Because most of these investigations
involve allegations about safety matters, the threshold for initiating
them is very low. " Inquiries" sometimes are conducted to obtain specific
information dcsired by other NRC offices, NRC management or Con-
gressional officials. Results of the inspections and investigations are writ- ,
ten up subsequently as "I&E Reports." Id. at 8 9; Tr. 9352 (Seidle); Tr.
10,358 (Herr)t Tr.10,363 (Phillips).

49. Instances where the licensee fails to meet regulatory require-
ments are recorded as "noncompliances," which were categorized
during the period in question at three levels of severity: violations, in-
fractions and deficiencies. A violation was the most severe and was
issued when the fabrication, construction, testing or operation of a
Safety Related Category I system was such that its function or integrity
was lost. An infraction was less serious in that the system was impaired,
but not lost.- A deficiency was a noncompliance in which the threat to-

health, safety or interest of the public was remote and included such

'I f3 April 6992. ine NRC announced a fortrxoming reorgamtauon of ds invesugauve Nnsuons un.
,

traliang the sonduct of *insesuganons" in a new Olfke of Invesugations 400. &c NRC Annouse.
ment No. 33. Jated April 20.1982.
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Items as failure to follow procedures, and posting or labeling require-
! ments which were not serious enough to constitute infractions. A fourth

category,'which was not viewed as a noncompliance, was a " deviation''.

. p and covered instances in which the licensee failed to keep a promise con-
.cerning controls or procedures, but the commitment was not a regulatory
requirement. Licensees were required to take appropriate corrective ac ~
tions for noncompliances and to' report them to the NRC. Subsequent
NRC inspections were made to assure that the corrective actions had
been implemented properly, after which the noncompliance was closed

- out. Seidle, er al., ff. Tr. 9205, at 10-11.
50. NRC enforcement is based on assessing deviations from the'

program of the specific facility under consideration. In carrying out its
i enforcement activities, the NRC does not attempt to compare licensee

performance with that at any other facility. Tr. 9469 (Crossman).

.

(a)' Noncompliances Before Investigation 7919

51. During the approximately 6 years of STP activities preceding
I&E Investigation 7919, the Staff conducted a total of sixty seven NRC.
Initiated inspections and eleven investigations in response to allegations
of defects in construction or procedures received from various sources.
Seidle, et al., ff. Tr. 9205, at 10 and Appendix A. These resulted in is-
suance of: no " violations," thirty " infractions" and three

" deficiencies," for a total of thirty three items of noncompliance with
NRC requirements or Applicants' specifications. In addition, eight
" deviations" from controls or procedures to which the Applicants had
committed to the NRC but which were not required by NRC were cited.
Id. at 1011 and Appendix B.

52. The eleven investigations did not result in the substantiation of
most of the allegations.that caused them to be initiated. This result can
be attributed in part to the fact that the threshold for initiating an investi-
gation is low because most investigations involve allegations concerning
safety matters. Tr.10,363 (Phillips). Eight of the eleven investigations
produced no noncompliances. The remaining three resulted in three in-
fractions for failing to follow specified methods in cadwelding
procedures, inspections and record. keeping, one infraction for failing to
follow specified procedures for release of a Stop Work Notice, and one
deviation for failure to record the identity of the person making a supple.
mental entt: in a QA record. Staff Exh.17 (!&E Rept. 79 01, Notice of
Violation)t Staff Exh. 32 (!&E Rept. 7914, Notice of Violation); Seidle,
et al., ff. Tr. 9205, at 3133,38 39,52 53 and Appendices A and B.

e
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53. HL&P took corrective actions for each of the noncompliances.
Subsequent examinations by the Staff approved the resolution of each of
them. Seidle, et al., ff. Tr. 9205, at 33-35,39-41,56-57; Staff Exhs.15,
16,18,19,33,34 and 35.

54. The remaining twenty six infractions, three deficiencies and
seven deviations originated in the sixty-seven inspections initiated b.'
the NRC Staff between November 1973 and November 1979. The in-
spections covered a wide range of engineeri'ig, construction, and
QA/QC activities and the noncompliances related principally to real or
potential construction defects, organizational and procedural aspects of
QA/QC, and various other types of problems in program
implementation. Seidle, et al., ff. Tr. 9205, at Appendices A and B.

55. Twenty-six inspections of concrete activities and records pro-
duced eight of the infractions and one deviation, several of which were
addressed specifically in Staff direct testimony. HL&P responded to the
noncompliances with appropriate corrective actions, which subsequently
were inspected and approved by the StafT. Id. at 4163 and Appendix B.
See also Findings 293-301 and 327 337, infra.

56. Staffinspections and investigations of cadwelding activities pro-
duced a total of five noncompliances and one deviation. Some of these
also were addressed specifically in Staff direct testimony. The Staff de-
scribed HL&P's corrective actions for these events and the Staffinspec-
tions that approved them and closed out the noncompliances. Seidle, et
al., ff. Tr. 9205, at 32 41 and Appendix B. See also Findings 338 345
and 360-367, infra.

57. All of the noncompliances and deviations prior to I&E Investi-
gation 7919 may be summarized in five broad categories, as follows:

(a) failure to provide adequate procedures, instructions,
specifications, drawings and schedules (six infractions and four
deviations);

(b) failure to follow appropriate procedures and specifications
(eighteen infractions);

(c) use of improperly qualified personnel (two infractions and two
deviations):

(d) failure to maintain adequate records (two infractions, three
deliciencies and two deviations); and

(e) inadequate or incomplete inspections (two infractions).
58. A Staff panel testified about the results of several inspections

and investigations carried out during this period and summarized its
lindings and perceptions about those events, their root causes and the re-
sponses of HL&P and B&R to deficiencies identified by NRC. Seidle, et
al.. ff. Tr. 9205. HL&P management was observed to be responsive and

|

739

1

_

1

i



. .. . , , -_ . , , . - .

') "(,N " T U'-
,4_.

_M .i#'

* '
} c f

,

(
Cjm - - , -

,

,

w a. 1 y
- .

. ..

|
;

'

-y ,

committed to excellen'ce in QA/QC activities. HL&P lbliowed up actively - '

and promptly with corrective actions on identified problems and sought
i> - out other problems where they existed.'At no time did the company and.

its contractors make any effort to orchestrate any anti-QA/QC activities.
Tr. 9506-07 (Seidle): Trf 9850-67 (Phillips, Shewmaker, Hayes)|Inde--
pendence of QA from project management was viewed as satisfactory at L*

'

STP (Tr. 9512-14 (Taylor, Seidle)). Mr. Phillips, the Resident Reactor
Inspector for STP, testified that HL&P management was cooperative -
probably.the most open licensee that he ever dealt with - and seemed -

. to be dedicated to having'a model QA program, as reflected, for -

- example, by the presence of the highest number of QA personnel on
"

' site that he had observed. His observation was that the allegaticas in the
STP quality history were isolated from each other, but that a flood of
them occurred just prior to the NRC decision to initiate Investigation

. 7919. Tr. 9516 17 (Phillips). (
59. 'The Staff panel concluded that HL&P was cooperative and dili-

'
gent in correcting specific problems when cited, but that the same prob-
lems eventually resurfaced, evidencing HL&P's inability to control con- '

struction activity. Seidle, et al., ff. Tr. 9205, at 64; Shewmaker, er al., ff.
\Tr. 9576, at 4; Tr. 9506, 9527-28 '(Seidle); Tr. 9857 (Phillips). Mr.

Taylor did not detect any unwillingness on the part of HL&P to do _the _.

'proper things, but felt that it lacked the knowledge of how to do them,

(Tr. 9511 12 (Taylor)). Panel members agreed that inexperience of the
licensee was a major factor in occurrences 'of the problems (Tr.
9506 17). In addition, during the summer of 1978, B&R was under- ;

'

staffed with respect to QC personnel (Tr. 9277 (Seidle)).
60. Mr. Oprea, the HL&P executive with overall responsibility. for,

the STP, testilled that during these years, until well into 1979, he had
felt that the QA program was working well and that the problems found

7
' at STP were isolated events on a large and complex project that was
achieving generally satisfactory work. The HL&P audits had indicated '

that construction was proceeding generally in compliance with NRC and
STP design requirements. ' Allegations concerning confrontations be-
tween construction and QC personnel also were viewed as isolated
incidents, to which appropriate responses were taken by BAR ( .

'management. Mr. Oprea had felt that the STP problems were typical of
ones'being experienced on other nuclear construction projects. The ,

several citations for nonconformances in 1979, increased construction
activity and the post TMi situation caused him some concern about the ,

'

project to the point of considering an independent audit of.QA/QC
activities. Oprea, et al., ff. Tr.1505, at 919; Tr. 2321-24, 5095 5100
(0prea). Mr. Jordan testified that he hadn't thought that there was a QA q ,

t
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problem, but later recognized some deficiencies in the program, especial-
ly in its implementation (Tr. 1445-46 (Jordan)). Although not directly

i related to QA, Mr. Jordan also indicated that during this early period
HL&P had problems concerning the adequacy of B&R's engineering per.
formance. HL&P had been led to believe that around 50 percent of
B&R's engineering would be completed at the time the construction per-
mits were awarded. In fact, only approximately 8 9 percent of the engi.
neering was complete at that" rime. Tr.(,228 29 Uordan).

61. None of the noncompliances and deviations were based on _
untruthfulness, attempts to mislead NRC personnel, withholding
information, lack of cooperation, reluctance to initiate and carry out cor-
rective actions, refusu to acknowledge responsibility, or other such mis-
conduct by HL&P management or personnel. Seidle, et al. ff. Tr. 9205,
at 64 and generally, Tr. 9208-9561; Tr. 9850-67.

/ 62.
Although HL&P responded properly in correcting specific prob. ,}

lems as they arose, it was unable to prevent their recurrence, suggesting
,

inadequate control over construction and the contractor, B&R, Sp&fic '

items of concern to the Staffin this resoect were the recurrent problems
,

in cadwelding, failure to follow specified' concrete pour procedures, and
various QA/QC management problems. Of specialimportance, the NRC
continued to receive allegations concerning lack of management support
for QA/QC inspectors, poor inspector morale, harassment of civil QC

. inspectors by construction personnel, inadequate QA/QC staffing, and
other QA/QC related complaints, strongly suggesting lack of project con-
trol by HL&P. Seidle, et al., ff. Tr. 9205, a: 64; Stati Exh. 9 (!&E Rept.
78-13); Tr.'9505 07, 9539 40 (Scidle). The Staff determined that.

( during this period prior to the 7919 investigation, there was an
" inordinate amount of friction" between B&R QC inspectors and B&R
construction personnel. Indeer, there was more friction than the Staff
inspector who authored that language had ever experienced during his

'more than 30 years' exp:rience in~ QA/QC matters. Tr. 9369 70
(Taylor); Seidle, er al. ff. Tr. 9205, at 117; see also Tr. 9468 69

'

t (Hubacek).

63. Because of those problems, the NRC StatTreviewed past inspec-
tion and enforcement reports and concluded that the mid. term QA
inspection, scheduled to occur in 1980, should be performed a year
earlier. The report for that inspection revealed several QA deficiencies.,

Staff Exh. 27 (I&E Rept. 7913); Shewmaker et al., IT. Tr. 9576, at 4
64 An addit (onal series of allegations concernmg harassment of'

QC personnel was conveyed to the Resident Reactor Inspector during
Noveraber,1979, causing the Director of I&E to order an in depth in-
vestigation (7919) into QA/QC management support, harassment of

/
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personnel, and effectiveness of the STN QA program (Shewmaker, et
al., IT. Tr. 9576, at 4-6; Seidle, et al., ff. Tr. 9205, at 64). The nature of

.

these allegations differed from earlier similar allegations in that a group
of them was brought to the Staf!'s attention simultaneously rather than '

as individual isolated allegations (Tr. 9965 (Phillips)).

(b) Noncompliances identified in Investigation 7919

65. Problems identified during the special investigation that resulted
in I&E Report 79-19 and resulting enforcement actions taken by NRC -
were addressed by the Stafi's Shewmaker panel, identified in Finding
19. Shewmaker, et ci, ff. Tr. 9576.

#

66. The 7919. Investigation was conducted because of allegations
received on November 2,1979, by the NRC Resident Readtor
inspector, hir. Phillips, from workers at the South Texas Project con-

. cerning lack of management support, threats, and harassment of civil
QC inspectors, similar to other allegations that had been received and in-
vestigated earlier. It was undertaken to determine the validity of the
recurring allegations and to assess the effectiveness of the QA/QC pro-
gram at the STP. Id. at 6; see also Finding 64, supra.

67. The investigation was carried out over about 3 months, between
November 10, 1979, and February 7,1980, and consumed 1113 man-
hours by one investigator and five inspectors, representing four NRC re. r

gional offices (1,11, Ill, and IV). It included observations, document
reviews, witnessing of tests and over 100 formal and informal interviews

7with flL&P and B&R construction and management personnel,,
'

engineers, inspectors, Pittsburgh Testing Laboratory employees und
other site personnel. Staff Exh. 46, Appendix D, at 1 2, 5 9;
S&wmaker, et al., ff. Tr. 9576, at 6 7; Tr. 9590 92 (llayes. Phillips).'

68. Some results of the speciel investigation were communicated to
ilL&P in a meeting on December 21,1979 and in an exit interview'on
January 24,1980. The full lindings were transmitted to the company on
April 30,1980, as IAE Report 7919, accompanied by: (a) a Notice of (

Violation. (b) a Notice of Proposed imposition of Civil Penalties, and
(c) an Order to Show Cause. Staff Exh.16: see Finding 7, supra.

69. In the December meeting, hir. Oprea and Str. Turner were in.
formed by the Staff that theh were serious problems in the QA/QC pro-
gram with respect to concrete placement and harassment of QC
inspectors. In the January meeting, those findings were reiterated and
liL&P,was notilled, in addition, that noncompliances had been identified
in welding, nondestructive examination (NDE) and the backtill place-
ment program. The Staff also reported that ilL&P and B&R QA organi-

1,
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zations were not efTectively implemeriting the auditing program or ana-
lyzing trends in nonconformances and that there were inadequacies in

'

) document control. Oprea, er al., fT. Tr.1505, at 20-21.-
s

70. I&E Riport 7919 produced a total of twenty-two noncom-
\pliances, which are summarized as follows:

(a) - existence of organizational defects in the STP QA/QC program;
(b) failures to provide adequate procedures, instructions, and spec-

) ifications (three noncompliances);
. .

"

(c) failures to follow proper procedures (three);
(d) failures to take proper corrective actions when defects were ob-

served (six);s

- (e) failures to maintain adequate records (three);s

(0 inadequate or incomplete inspections or audits (four);
(g) use ofimproperly qualified personnel (two).

Staff Exh. 46 (I&E Rept'. 7919; Appendix A, Notice of Violation);
Shewmaker, et al., fr. Tr. 9576, at 7-34.

71. As a result'of the findings of I&E Report 79-19, the company
was served with a Notice of Violation citing the noncompliances and
requiring that HL&P respond within 25 days, admitting or denying each
item of noncompliance, giving reasons for each, corrective steps taken,
and the date when full compliance would be achieved. The NRC also
proposed a civil penalty of $100,000. Staff Exh. 46, Appendix A, at 19,
and Appendix B (Notice of Proposed Imposition of Civil Penalt.ies).**

72. HL&P responded to the Notice of Violation on May 23, 1980,
stating that each incident probably' occurred, admitting to each item of
noncompliance, and pa'ying' the $100,000 civil penalty. The company
identified six " root causes" to which all of the incidents could be traced 1

and indicated that its objective for the next several months would be to
attack those causes. Shewmaker, er al., ff. Tr. 9576, at 38; Staff Exh. 47
(HL&P Response to Notice of Violation).

73. Shortcomings identified in the QA/QC program included the
following areas:

1. control of concrete placement activities:.
1

2, welding and nondestructive examination' activities; I

3. control of backfill material placement and tes' ting;
4. identification of recurring problems;
5. effectiveness of corrective actions;

, l .,

'8 The Nouce of viol 4 ton recited that the infrastions set fortn therein warranted total civd penalties of
~

$372.000 but, as a resuit of statutory bmsis, eisd penalties of $100.000 were eeing proposed (stasiExh.
ae. Appendix A. at 19 and Arpendit B).

,,
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6. independence and authority of civil QC inspectors;
i- 7. auditing program.
'

Shewmaker, et al., ff. Tr. 9576, at 40-41.
74. Item of Noncompliance No.1 indicated that the quality control

function in the B&R Civil area was not sufficiently independent from
- construction and had inadequate authority and freedom to identify prob-
lems and resolve them adequately, Some of the inspectors were subject-
ed to production pressures, not always supported by B&R QC
management, harassed, intimidated and threatened by construction
personnel. In this situation, some inspectors felt that it would be easier
to approve inadequate procedures and construction than to be confront-
ed by construction or quality control management. That notwithstand.
ing, results of the investigation did not disclose any instances of any sig-
nificance in which inspectors failed to do their jobs. The Shewmaker

. panel emphasized that no irreparable construction deficiencies were
found in completed structures. The Staff witnesses concluded that there
had been incidents of harassment ofinspectors (tension, verbal _ abuse or-
friction); but, except possibly in one instance (Tr. 9932 (Hayes)), no in-
timidation (interference with job performance). StafT Exh. 46, Appendix
A, at 1-5; Shewmaker, et al.. ff. Tr. 9576, at 7-8, Il-13,42; Tr. 9237-43
(Taylor, Seidle); Tr. 9632 (Hayes); Tr. 9651 (Phillips); Tr. 9859
(Phillips); Tr. 9930 35 -(Phillips, Hayes); Tr. 9958 (Shewmaker,
Phillips, Hayes).

75. Allegations of harassment of B&R QC inspectors by construc-
tion personnel and friction existing among them have especially impor-
tant implications for matters to be decided here about corporate compe-
tence and character. See Findings 62,64,66, supra. Several such allega-
tions were substantiated in the special investigation, as well as the fact
that e1 Torts by llL&P had failed to find the root causes and correct those
problems, in spite of having had knowledge about the complaints and
allegations for 1 to 2 years. Shewmaker, er al. ff. Tr. 9576, at 7 8,

|35-36,40; Tr.1378 Oordan); Tr. 3560-66 (Turner); Oprea, et al., ff. Tr.
l

1505, at 11 15. These matters are discussed more fully in Findings
381-398, infra.

76. Several items of noncompliance dealt with poor practices in con-
crete placement, inspection and documentation. The QA/QC program
was ineffective in preventing recurrence of those problems, which some-
times resulted in voids in structural concrete. The investigation team at-
tributed much of the cause to unclear procedures and qualitative accept-

' ance criteria, personnel .with inadequate training, experience and
education, and pressures on inspectors through harassment.
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Shewmaker, et al., ff. Tr. 9576, at 8,41,44; Staff Exh. 46, Appendix A.
Some of these matters are further addressed in Findings 327 336, infra.

f . 77. Other areas of construction to which noncompliances referred'

included backfill placement that may not have been sufficiently compact-
ed to meet required densities, improper welding controls and welder
qualifications, and inaccurate NDE' performance and interpretation.
Shewmaker, et al., ff. Tr. 9576, at 8,44,45; Staff Exh. 46. Appendix A;
Tr. 9921-30 (Hayes, Shewmaker, Phillips). Some of these matters are
further discussed in Findings 276-291 and 302-315, infra.

78. The HL&P and B&R audit and surveillance programs were not
properly implemented and effective trend analyses were not performed,
allowing many of the problem areas to become chronic and continue to
recur. Shewmaker, et al., ff. Tr. 9576, at 8, 44; Staff Exh. 46,- Appendix
A: Tr. 2279 (0prea). See Findings 115-116 for more details.

79. An especially important finding of the investigation team was
-

,

t

that serious procedural and programmatic inadequacies in the HL&P
and B&R QA/QC organizations had resulted in failures to identify quality
control problems and to take appropriate steps to correct them and pre-
vent their recurrence. The Staff viewed HL&P management as having
been over reliant on B&R to implement the QA/QC program and negli-
ge.nt in not keeping itself better informed about site activities and
problems. Shewmaker, er al., ff. Tr. 9576, at 35-37, 42; Tr. 9859
(Phillips); Tr. 9938 (Hayes); see also Finding 116, irtfra.

80. QA/QC organizational problems were not attributed to inade-
| quacies in the written QA/QC program, but to lack of detailed involve-

ment by HL&P in the total scope of construction activities at STP,
which hindered HL&P in implementing the requirements and proce-
dures and in maintaining adequate control over its general contractor,
B&R. Shewmaker, et al., ff. Tr. 9576, at 7 8, 35-37, 42; Tr. 9602,9864
(Hayes). Mr. Jordan, in response to a question, indicated his agreement
with the NRC findings and stated that in his view the QA organization
had been satisfactory, but implementation of the program had been poor
(Tr.1364-65,1446 (Jordan)) Mr. Amaral agreed. He also testilled that
there had been too little management involvement and that, in fact, this
was the underlying cause among all of the root causes. Tr. 1714 15,
1740-44,1748,1917-18,2061,2242 (Amaral). Mr. Oprea stated that he
did not disagree with Mr. Amaral's diagnosis of the problems and that
he now visits the site more often, reads more reports, and talks with
many personnel at the site (Tr. 2238, 2241, 2243-45, 2264 (0prea)).
Mr. Frazar distinguished carefully between the written program, which
complied with NRC regulations, and its implementation, which some-

|
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times did not (Tr. 1794-1814). Mr. Amaral and Mr. Turner agreed (Tr.
1917 18, 1950, 2065,3421).

81. Because the findings in I&E Report 79-19 showed widespread
noncompliance by both HL&P and B&R, and in view of the past record
ofinspection and enforcement at STP, the Staffissued an Order to Show
Cause why safety-related construction activities on the South Texas Proj-
ect should not be stopped 90 days from date of the Order and remain
stopped until the Licensee completed ten specific items identified in the
Order that would permit the Staff to evaluate whether further activities
at the STP could be conducted in accordance with Appendix B,10
C.F.R. Part 50. HL&P responded to this Order on July 28,1980, provid-
ing the basis for permitting continued construction of the STP.
Shewmaker, er al., ff. Tr. 9576, at 9-10, 39-48; Staff Exh. 46 (Order to
Show Cause at 1217); Staff Exh. 48 (Licensee's Response to Order to
Show Cause).

82. The ten specific items that HL&P was directed to carry out
included the following:

1. Contract with an experienced, independent consulting firm,
knowledgeable in QA/QC and nuclear construction, to evaluate
the STP QA/QC program management.

2. Review safety-related aspects of Category I structural backfili.
3. Review safety-related welding and concrete structures and

report on necessary repairs and scheduling.
4. Rescind a B&R brochure on the STP QA program and issue a

new one consistent with 10 C.F.R. Part 50, Appendix B.
5. Define personnel authority for stop work more clearly and de-

scribe implementation methods.
6. Develop and implement more effective ways for identifying

and correcting " root causes'' of problems.
7. Develop and implement a more elTective program for control

of field changes.
8. Develop and implement a more etTective system for records

control.
9. Develop and implement an improved audit system.

10. Verify o- correct, if necessary, the statemems in Section 2.5.4
of the FSAR.

Staff Exh. 46 (Order to Show Cause at 12-17); Shewmaker, er al., ff. Tr.
9576, at 9-10.

83. HL&P responses to the findings of Investigation 79-19 began
during the period in which the investigation was still under way, before
publicat;on of the I&E Report and Show-Cause Order on April 30,1980.
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Sh'ortly after the meeting between'the NRC Staff and HL&P. manage- n
ment on December:21,' 1979, the company voluntarily stopped all com -

- plex concrete pours. In January 1980, after several weeks of study,
,

- HL&P retained an outside consultant (Bechtel Corporation) to conduct-
an in depth audit of the QA/QC program. HL&P also retained outside
consultants to review and advise management on 'other problems that
had been identified, including backfill, harassment and welding. More-
personnel in Houston management were assigned to the STP site and
outside consulta'nts were.added to the HL&P staff to enhance its -
capabilities. 'As a result of all of those activities, the company discovered
additional program deficiencies and proceeded to report them to NRC ~

,,
. and address them, as well. For' example, HL&P voluntarily stopped

,

safety related welding in April 1980. Tr. 9857-61 (Phillips, Shewmaker);
|

'

Oprea, et al., ff. Tr.150,5, at 20 23; Tr.1440-42 (Jordan); Finding 93, '

infra..
84. Not all of the actions taken to improve QA/QC prior to the'is-

- suance of the Show-Cause Order were successful. In January 1980, a lec-
ture was given by the project QA manager to construction and QA/QC

. personnel, and a brochure entitled " Implementation of the Brown &
Root Quality Assurance Programs at the South Texas Project Job Site"

,

.was issued. In the opinion of the Staff, the lecture and brochure over-<

emphasized the importance of construction pressures at the cxpense of
quality assurance. Shewmaker, et al., ff. Tr. 9576, at 42-43. The Show-1'

; Cause Order directed that the brochure be rescinded and replaced .
- (Finding 82, Item 4, supra). HL&P agreed to do so and, on July 30,
1980, a new brochure was distributed and discussed at a seminar (Staff,

Exh. 48, at 4-1 and Exhibit 19; Stafi Exh. 64 (I&E Rept. 8018, at 3);
Crossman, et al., ff. Tr.10,010, at 43-44).4

85. The HL&P written response to the Show-Cause Order was sub-
mitted in timely fashion on July 28, 1980 and described corrective ac-
tions taken and to be taken. These will be discussed in detail
subsequently. See, e.g.. Findings 122-124, 200-219, 275 et seq.; Staff
Exh. 48 (Licensee's Response to Order to Show Cause).

: 36. The Staff indicated that it did not find a total breakdown in the
QA/QC program (Tr. 9T,51 (Phillies)). To the contrary, in many ways
the program exceeded NRC requ.mments and worked well, resulting in.

most activities being carried out correctly (Tr. 9601 (Hayes); Tr. 9851,
9855 (Phillips)). The HL&P record in reporting construction deficiencies
under 10 C.F.R. f 50.55(e) was better than that of most utilities and the
company was viewed by the panel as open and honest (Tr. 9855
(Phillips)). Ne irreparable construction deficiencies were found and, in
fact, no noncompliance was issued at ti.t level of a violation, indicating
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that the StalT did not feel that the functional integrity 5f any system had
:been lost. The Staff did not view any of the noncompliances reported

~

: during Investigation 79-19 to be severe enough to indicate that HL&P :L
management was' irresponsible or grossly negligent. Shewmaker, et al.,
ff. Tr. 9576, at 8,'49; Tr. 9829 Olayes); Tr. 9853-54 (Phillips).

87. ; The Staff concluded that the record of HL&P compliance with
- NRC requirements, if viewed without regard to the remedial steps taken
by HL&P following 7919, was not sufficiently poor. to conclude that -

_

HL&P does not have the managerial' competence or character to be
granted operating licenses for the South Texas Project.~ The lack of in -
volvement in the construction activities was the result of inexperience
in nuclear construction, rather.than irresponsible corporate manage-

_ ,

ment. The Staff also. concluded that, given the absence of irreparable
de'iciencies in the construction already completed, if corrective action
proposed by HL&P were implemented, the STP would be in compliance.

with NRC requirements and operating licenses should be granted.
Further, it observed that HL&P consistently had shown a willingness to
implement corrective action. The Stalf's examination of the STP~

'

revealed shortcomings in project mana'gement during construction that
it viewed as relevant to, and probative of, low HL&P would perform

.

under an operating license, but HL&P's prior behavior was not consid-
ered by Staff reviewers to be determinative. Shewmaker, er al., IT. Tr.
9576, at 48 50; Tr. 9854, 9861-64, 9935-40 (Phillips, Shewmaker,
Hayes); see Finding 248, infra.,

(c) Noncompliances AfterInvestigation 79-19

88. Staff testimony on NRC inspection and enforcement activities
after Investigation 7919 and the Order to Show Cause, as reflected in
1&E reports issued since that time, was presented by the Crossman
panel (identified earlier in Finding 19). The purposes of this testimony

(1) to outline noncompliances identified in inspections and in-were:

vestigations conducted since issuance of I&E Report 79-19, (2) to de-
scribe the status of HL&P corrective activities for the noncompliances
identified in I&E Report 79-19, and (3) to summarize HL&P responses
to directives set forth in the Order to Show Cause. Only noncompliances
identified since the 79-19 I&E report will be discussed here - the reme-
dial actions will be discussed subsequently in connection with issue B.
Crossman, et al., ff. Tr.10.010; Staff Exhs. 31, 35, 40, 45, 49-89,
92 100, 113-132. Cross-examination of the panel by parties and exami-
nation by the Board is at Tr. 10,011-10,118.
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89. After Investigation 79-19 and up through December 31,1981, .
the NRC performed seventy four inspections or investigations at the
STP, during which fourteen i ems of noncompliance were identified,' dis-t
tributed as follows:

~

N

'(a) failure to develop appropriate procedures (one -noncom-
pliance),

(b) failures to follow procedures (six),
(c) failure to assure quality of purchased material (one),
(d) inadequate or incomplete inspection (one),
(e) failures to report construction deficiencies in a timely manner

(four), and

(0 failure to respond to B&R audit findings (one)..
These noncompliances were described by the panel as being similar to
those for which HL&P had been cited in the past. Crossman, et al., fr.
Tr.10,010, at 5 and Appendix A.

90.
Two instances of document falsification were s~ubstantiated by-

NRC after the Order to Show Cause. In one instance, a B&R employee
admitted that he had initialed and dated a document indicating that a
" hold point" inspection had been performed when, in fact, it ha'd not.
Shortly after I&E Report 8014 (Staff Exh. 60) describing this incident
was issued, the individual was terminated. Crossman, et al., ff. Tr.
10,010, at 13-15. See also Finding 424, infra.

91.
The other instance involved a B&R foreman who was alleged to

have falsified two plant maintenance records concerning inspection of
vacuum degasilier pumps and who admitted falsifying one such record
and also ordering a subordinate to sign off on maintenance cards for
equipment that was inaccessible in a locked building. The findings and
conclusions of the Staff investigation of these allegations are reported in
I&E Report 80-21 (Staff Exh. 67). The supervisor of the person making
these allegations subsequently quit and two other supervisors reported
to foster this behavior were transferred off site several months after tne
investigation. Crossman, et al., ff. Tr.10,010, at 15-17. See also Finding424, infra.

92.
Based on all of the inspections and investigations, and taking

into account the various noncompliances and corrective actions taken or
planned, this panel concluded that there is reasonable assurance that
structures in place at the STP as of early 1982 are in conformity with the
construction permits and provisions of NRC regulations and that there
are no major safety-related problems with the completed structures or
physical systems (Crossman, er al.. ff. Tr.10,010, at 52). See also find-ings on issue E, infra.
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- (d) Evaluation of Root Causes of Noncompliances
{

93. As pointed out earlier, Mr..Oprea testified that circumstances
in late 1979 led him to consider an independent audit of the QA/QC
program. See Finding 60, supra. After several weeks of study and pre-
liminary meetings with NRC personnel concerning the Gndings of in-
vestigation 7919, llL&P_ management recognized the greater breadth
and seriousness of the problems and decided to retain the Bechtel Corpo.
ration to carry out that study. The scope of the study was defined during
two meetings between liL&P and Bechtet in January and February

! 1980. Later, after the report of Investigation 79-19 had been issued, the
scope of the Bechtel study was broadened to include evaluation of alter-
native types of various QA/QC management organizations, in response
to item 1 of the Show-Cause Order. See Finding 83, supra; Oprea, et al.,
ff. Tr.1505, at 18-19, 22-23, 31.119; Tr.1362 64 (Jordan); Tr.;

t

2087-98, 2254-55,5465-68 (Oprea): Staff Exh. 48 (Licensee's Response -
to Order to Show Cause), Exhibit 1.

; 94. The Bechtel report identiGed six " root causes" of deficiencies -
|. in the QA program. HL&P advised the NRC ofits intent to concentrate

on improvements in the following areas:
1. better clarity in writing speciGcations and procedures;

~

2. improved documenting and trending of nonconformances;
3. improving the training of personnel in QA goals, emphasizing

STP reliability and safety;
4. improving systems controls to assure that QA activities are

initiated, performed, reviewed and documented properly;
5. improving adherence to procedures through audits;
6. increased visibility and participation in QA activities by upper

management.

The Bechtel and llL&P studies indicated that problems in the QA pro-
gram could be traced to one or more deGciencies in those areas. Oprea,
er al., ff. Tr.1505, at 26-27,119-20; Staff Exh. 48 (Licensee's Response
to Order to Show Cause). Exhibit 1.

95. Mr. Amaral, presiously identified as Manager of Quality Assur-
ance for Bechtel Power Corporation (Finding 38, supra), was in charge
of the Bechtel study. lie identified the root cause underlying all others
as lack of visibility and participation by management. Tr. 2061, 2287,
2294 (Amaral). lie indicated that much of management's inadequacy in
its knowledgeability about and participation in STP activities could be at-
tributed to communicaticn problems between Geld personnel and upper
menagement. Tr. 1714-16,1850-51,1897-98 (Amaral).
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96.' .Much of the communication problem was caused by long organ-
izational lines, with several administrative layers between field supervi-
sors' and executives. This, coupled with inexperience, produced poort
communications'in the detection and resolution of problems. Further,
the remoteness of management' weakened authority of onsite inspectors
in their dealings with construction personnel. Mr. Amaral suggested that -
this situation could have contributed to an atmosphere in which QC

,

inspectors could be harassed. In addition, the communication problem
was intensified by the fact that audit reports were not issued beyond the
level of the organization being audited, virtually eliminating feedback
from upper management to correct problems discovered in the audits.
Mr. Amaral concluded that HL&P has since taken steps to resolve the
communication problem by several actions, especially by its 1980 trans-
fer of Mr. Frazar, the corporate QA manager, to the plant site.and

.

having him report directly to Mr. Oprea.' Tr. 1.714-16, 1739, 1743,
1850-51,1897-1901,1934 35 (Amaral).

97. The excessively long chain of command can be illustrated by
,

the fact that, before Investigation 7919, Mr. Turner, then Vice
President, Power Plant Construction and Technical Services, was re-

.

sponsible for both QA and project management and reported to Mr.
1

Oprea. Oprea, et al., fr. Tr.1505, at 7. Mr. Frazar, the Corporate QA
Manager, reported to Mr. Turner. Within the QA Department, the Proj-
ects QA Manager reported to Mr. Frazar and supervised the STP Project
QA Supervisor, who was located in Houston. The site QA supervisor,
Mr.' Logan Wilson,~was stationed at STP and directe'd the HL&P QA
staff, under supertision of the STP Project QA Supersisor. Information
on problems' originating at the field inspector levelithen, had to move
through six management levels at various locations before reaching Mr.
Oprea. Indeed, there were four layers of supervision between 9e site
QA organization and Mr. Oprea. Oprea, et al., ff. Tr.1505, at 7,42; Tr.
1714-15 (Amaral, Frazar).

98.
The intent was that HL&P should serve in an oversight capacity

to provide programmatic direction to B&R on implementing the STP
QA program. Oprea, et al., ff. Tr.1505, at 8. Mr. Amaral defined pro-
grammatic direction as establishment of the policies and basic procedures
by which the program should be implemented. He testified that at the

-time of the Bechtel audit HL&P did not have adequate experienced staff
to provide that direction. Tr. 2228 (Amaral). Mr. Amaral felt that the

. problems of too little management involvement and poor communica-
tions continued because HL&P personnel were inexperienced in con-
structing and operating nuclear power plants. Tr. 1905-06, 2228-29
(Amaral).

751

..

T.s

--

f



,_.__ ___ _ -- -_. - _ - - _ - - - - - -

99. 51r. Jordan, ilL&P President and Chief Executive Officer, had
no prior involvement with nuclear construction or operation before
plans were initiated for STP. lie knew that construction and operation of
a nuclear power plant would be more complex than for a fossil fuel
plant, but did not realize just how complex it could be until Investigation
79 19. Tr.1396-98 (Jordan).

100. Str. Oprea has been in charge of the project since its inception
and is the second. ranking officer of the company. lie had an extensive
background of engineering experience, but no prior experience with
nuclear power plant design or construction before the decision to build
STP. Oprea, et al., ff. Tr.1505, at 3-4

101. h1r. Turner also had many years of engineering experience,
much ofit in power plant design and construction. Ilowever, he too had
no nuclear power plant experience prior to the STP. lie expressed the
view that lack of corporate experience was an important factor in causing
the QA/QC program to be out of compliance with NRC requirements.
Tr. 3421 (Turner).

102. Afr. Frazar lacked prior experience in either QA/QC or nuclear
construction and readily admitted that his inexperience could have con-
tributed substantially to some of the STP problems (Tr. 3244 46
(Frazar)). hir. Amaral testified that hlr. Frazar was articulate and bright
but lacked the experience required for his position (Tr. 1766-67
( Amaral)). hlr. Jordan expressed confidence in Str. Frazar's abilities,
lie conceded, however, that Afr. Frazar needed additional experienced
help and that, with the same choice to make today, he (Jordan) would
employ somebody with more experience than hir. Frazar had at t!'e time

j
he was placed in his position. Tr. 1443 45,1466 68 (Jordan).; 103. Str. Frazar indicated that Afr. Wilson (the site QA supervisor)
did not have experience adequate for his position (Tr. 3244 (Frazar)).
Nir. Amaral expressed a similar view about Afr. Wilson (Tr,1935
(Amaral)). hir. Amaral also testified that some of the managers in the
B&R organization also were inexperienced. Specifically, Str. Thomas G.
Warnick, the B&R site QA 51anager, seemed overwhelmed by his job
and hir. Amaral thought that thejob was beyond him. Tr. 1938-39, 2066
( Atnaral). Alr. Amaral had recommended that !!L&P and B&R both
retain qualified site managers (Tr.1599 (Amaral)). lie also stated that
of the approximately twenty to twenty-five supervisory QA/QC positions
in llL&P and B&R, about fifteen required changes (Tr. 2069-70
( Amaral)).

104. hir. Jordan felt that failure to perceive problems stemmed from
management's failure to receive the types ofinformation needed for in-
formed decisions and that ilL&P's failure to perform adequate audits
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and trend analyses contributed to that problem (Tr. 1394 95 (Jordan)).-
lie indicated further that IIL&P responded to each individual item of
noncompliance adequately, but that the lack of proper trending to exam-

- ine the situation in depth prevented it from seeing emerging trends in a
timely fashion (Tr. 1446-47 (Jordan)).

105. Dr. Broom, who has been identiGed earlier as Senior Vice Presi-
dent of the B&R Power Group (Finding 39, mpra), testified that person-
nel occupying the position cf STP General Manager for B&R changed
six times between 1977 and 1981, an average of once each 8 months,
and the STP site manager was filled by seven persons during that period,
giving an average change frequency of once in 7 months (Tr. 4362-63,
4366 (Broom)). Reasons cited by B&R for this high rate of turnover
included slipping schedules and rising costs, which forced removal of
some managers. Others were changed because they had been placed in
the position only for an interim period. Some left in response to more
lucrative offers from other companies. Tr. 4366 75 (Broom, Grote).

106. Dr. Broom indicated that a new STP General Manager might re-
quire 3-6 months to become fully effective and that it would be prefera-
ble for that position to be occupied by the same person for several years
(Tr. 4364-66 (Broom)). In spite of potential effects on continuity and
employee morale and effectiveness, neither Dr. Broom nor Mr. Grote
felt that the unusually large turnover contributed signilicantly to the -
STP difficulties (Tr. 4378-84 (Broom, Grote)). Staff witnesses were un-
certain about the specific effects of those changes on the STP problems,
but one indicated that the poor quality of some of the B&R managers
did, in his view, contribute in major fashion to them (Tr. 9522-26
(Seidle, Taylor, Crossman)).

107. Mr. Amaral testified that flL&P management originally did not
have a " quality first" philosophy and was not knowledgeable enough
about QA/QC. !!c emphasized the importance of having a commitment
to quality throughout the entire organization and indicated that this had
not been adequate throughout HL&P and B&R. Tr. 1591, 1752-54,
1850-51 (Amaral). Mr. Oprea stated that the spirit of quality always was
there in HL&P, but that there was an implementation problem (Tr.
2295 (0prea)).

108. Mr. Jordan testified that there long has been a corporate com-
mitment to safety and that his view of QA is that quality should be built
into the facility (Jordan, ff. Tr.1224, at 3-8; Tr.1266-77 (Jordan)).
Soon after becoming President of HL&P, in 1974, he issued a policy
statement to that elTect (Tr. 1278-83 (Jordan)). His sensitivity to the
complexity of nuclear power plants has increased and now he spends
more time on STP matters (Tr. 1396-98.1452 (Jordan)). He had lacked
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- information needed to recognize some problems,'but now spends more
time reviewing various aspects of the STP (Tr. 1373,1394-95 (Jordan)).
He did not feel that it would be accurate to say that HL&P had abdicated
its responsibility _ to its contractors or failed to keep itself knowledgeable
concerning activities at the STP (Jordan, ff. Tr.1224, at 8).

109. Mr. Oprea agreed with the diagnosis of the problems as ad-
vanced by Mr. Amaral (Tr. 2233 38 (Oprea)). He had felt his knowledge -
of STP activities was adequate before the Show-Cause Order, but he was
dumbfoun' ed when HL&P received the Show-Cause Order (Tr. 2090,d
2239-40 (Oprea)). Mr. Amaral testified that Mr. Oprea had not been get-
ting the root causes, but' only information on isolated problems that
were occurring from time to time (Tr. 2242 (Amaral)). Mr. Oprea
agreed with'that assessment and indicated that HL&P had been involved
in curing problems but not in ascertaining their causes _(Tr. 2243, 2235>

(Oprea)). Mr. Frazar also stated that HL&P had been treating the symp-
toms and not _the causes of the problems' (Tr. 5421-22 (Frazar)). He
concluded that there had been inadequate attention to supervision and
support of QA personnel by B&R (Tr. 5405 (Frazar)).

110. Mr. Oprea stated that he had always been sensitive to the STP,
but that his intensity had increased since Investigation 79-19 (Tr.
2243-44 (Oprea)). Before then, there had not been enough physical visi-
bility of management at the STP site. He had sisited the site at intervals
of about 4-6 weeks, but subsequently has increased the frequency to
about once per week. During those visits, he talks with various workers
and others at the site to obtain information and increase management
visibility. At the time of his testimony, he indicated that he was spending
all of his time on' nuclear issues and 90 percent of it on the STP (Tr.
224145,2264,3395,3422 (Oprea)).

111. The Staff did not disagree with any of the root causes described
by the Applicants' witnesses. The view of the Seidle panel was that the
principal root cause was inexperience of HL&P and B&R management
with construction and operation of nuclear power plants. Other important
factors included the attenuated chain of command and the high rate of
turnover in B&R site management personnel. Tr. 9508-14 (Seidle,
Crossman, Taylor); Tr. 9517 (Phillips): Tr. 9522-26 (Seidle. Taylor,
Crossman); Tr. 9532-34 (Seidle, Taylor). Part of the problem was spe-
cifically attributed by the Staff to deficiencies on the part of B&R person-
nel in management-lesel positions (Tr. 9522-23 (T.tylor)). Mr. Seidle in-
dicated that the inadequate communication and ;oor feedback from
management to field personnel on actions initiated by them led to a per-
ception that there was too little support for QC personnel (Tr. 9519-21
(Seidle)).

.
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112. -The Staff's Shewmaker panel also concluded that lack of
detailed involvement by llL&P in the construction activitics was a major
reason behind the problems.~ The principal failure was not inadequacy of
the written QA/QC program but in its implementation. Shewmaker, et
al., ff. Tr. 9576, at 7-9,49. Inexperience in nuclear construction made

- HL&P rely too much on its contractor in carrying out QA commitments
and caused HL&P management to become too involved in attention to
details, to the neglect of evaluation of the total operation. Other impor- d'
tant factors included production pressures, separation of management

.

'

from the site operations and turnover in key personnel. Tr. 9864,
9936-40 (Hayes, Shewmaker, Phillips).

O) htent to Which HL&P Abdicated Responsibility
,-

113. In CLI-80-32, supra. the Commission posed the question
whether HL&P had abdicated too much responsibility for construction
to B&R. According to the Commission, abdication of responsibility
could form an independent and sufTicient basis for revoking or denying
a license on grounds oflack of competence or character of the licensee
or applicant.12 NRC at 291. HL&P's historical record on this question
is the subject ofIssue A(3) (see Finding 13). For convenience, we have
evaluated under this issue the extent to which HL&P abdicated responsi-
bility for construction of the STP to B&R, without regard to remedial
steps. We are considering the effectiveness of remedial actions taken by
HL&P separately in addressing Issue B.

114. Several Staff witnesses addressed Issue A(3). Mr. Seidle testi-
fled that the NRC holds HL&P responsible for development and imple-
mentation of a viable QA/QC program. HL&P is authorized to delegate
the authority for conducting the program to its contractors and
subcontractors, but cannot delegate the responsibility. He observed
that: "perhaps they abdicated some of the responsibility, not so much

.

at the highest levels of management, but perhaps at the field level" (Tr.
9506 (Seidle)). His contacts with corporate managers convinced him
that they were responsive and totally committed to quality assurance
and quality control, but that their management controls down to the
worker level were not working elTectively. He did not see any effort by
the licensee or its contractors to orchestrate anything that would be anti-
QA/QC. Mr. Tayior. .\lr. Crossman and Mr. Phillips attributed muen of
the problem to lack of experience in constructing nuclear facilities. Tr.
9505-12, 9516-17 (Seidle, Taylor, Crossman, Phillips). There are dif-
ferences in OA/QC requirements for construction of nuclear and non-
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nuclear facilities (e.g., Tr. 950910 (Crossman); Tr. 9864 (Hayes); Tr.
9890 (Shewmaker); Tr. 9939-40 (Phillips)).-

115. The Staff Shewmaker panel (identified at Finding 19, supra)
testified that HL&P relied too much on BAR in implementing the.

QA/QC program and inadequately followed up on surveillance and audit
findings relative to that program. It concluded that IIL&P did not take
responsibility for the QA/QC program at the site and did not assure that
the program there was proper. Shewmaker, et al., ff. Tr. 9576, at 35-37, a

- Mr. Hayes stated that part of the reason for program weaknesses was
HL&P inexperience. He found the licensee to be responsible in its
actions. Tr. 9829 (Hayes). Mr. Phillips elaborated on the basis for that

! linding in some detail and all other members of the panel agreed with
his statements. See, generally, Tr. 9847-67.

!
. 116. The Staff Crossman panel (see Finding 19, supra) testified that
during Investigation 7919, HL&P admitted that it had failed to perform'
semi-annual audits of B&R site organizations and procedures and annual
audits of B&R construction site activities, as required by the PSAR and;

HL&P procedures. It was this and similar findings that led the NRC to
_

,

i conclude that IIL&P had abdicated too much responsibility for STP con-
struction to B&R, Crossman, et al., fT. Tr.10,010, at 30-31.

117. After 7919, ilL&P revised its auditing procedures to require
direct observation of the work being performed. I&E Report 80-27
concluded that HL&P had developed a matrix to assure that all proce-
dures would receive proper consideration in planning audits. A 1981
I&E Report (81-07) documented that HL&P actually was performing ef-
fective audits at the prescribed frequency. Crossman, et al., ff. Tr.
10.010, at 31; Staff Exh. 71 (I&E Rept. 80-27); Staff Exh. 92 (l&E
Rept. 81-07).

I18. HL&P President Jordan expressed the view that it would not be
fair to state that HL&P abdicated its responsibility for STP to its
contractors. He testified that HL&P was fully aware of the necessity for
providing guidance and programmatic direction to its contractors. He in-
dicated that HL&P recognized from the outset that nuclear construction
required active participation by the owner and that HL&P had assigned
highly qualified personnel in large numbers to manage the STP. Jordan,
IT. Tr.1224 at 8-9; Tr.1389-93 (Jordan). With respect to this point,
StalT witness Phillips testified that HL&P employed talented individuals
and that the number of QA personnel on the site far exceeded the num.

.

bers that he was accustomed to seeing at other sites (Tr. 9516.-99393

(Phillips)). In f.sct. HL&P became so involved in project details that it
was unable to take a broad view of the project and properly exercise its
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management overvich QA respons'ibilities. It could not see the forest -
for the trees. Tr. 9936 (Hayes); Tr. 9937 (Shewmaker).

119. Mr.- Amaral, HL&P's expert witness on QA/QC organization,
-

testilled that in hisjudgment HL&P had not abdicated too much authori- '

i ty to Brown'& Root (Tr. 1920-21 (Amaral)).,.

120. Mr..Oprea indicated that HL&P had not at any time abdicated
- its responsibility for QA at the STP,' but han .! ways recognized that re-
sponsibility for the QA program rested with HL&P. Over the years,

'

HL&P management had become more involved in the project and more
sensitive to the importance of its QA program. This involvement in,
creased steadily over time from the beginning of the project, with HL&P.
forcing actions- to be taken and becoming more' involved in
decisionmaking. He indicated that this increased involvement resulted
in progressively closer supervision of the contractor by HL&P, which he
explained was consistent with trends throughout the utility industry in
general over the past several years. Oprea, er al., fr. Tr.1505, at 49-50;
Tr. 5457-62 (Oprea). The increasing HL&P involvement from late 1980
on was confirmed by Mr. Goldberg (Tr.10,488 (Goldberg)).

-121. The record contains many examples of the exercise by HL&P
of licensee responsibility in managing the STP. One such example is
fo.und in its reporting of deficiencies under 10 C.F.R. f 50.55(e). That
regulation requires that the holder of a construction permit'must notify
the NRC of each deficiency found in design and construction which, if
uncorrected, could adversely affect safety of operations. The history of
HL&P's reporting under that regulation is summarized in Appendix C
of testimony by the Crossman panel. Crossman, et al., fr. Tr.10,010, at
5152 and Appendix C..Mr. Phillips,' the Resident Reactor inspector,
reviewed the HL&P system for reporting those deficiencies and fifty-
eight files of reports covering the period April 26,1977 to July 3,1980.
He found that they contained objective evidence of timely evaluation of
the items, and that "[t] heir record ofidentifying and reporting construc-
tion deficiencies, in accordance with 10 C.F.R. 50.55(e) was open and

- honest, and probably was better than any other utility that I've been at."
Staff Exh. 92 O&E Rept. 3107, at 10): Tr. 9855,10,068-69 (Phillips);
Tr.10,067 (Crossman): Staff Exh.133 O&E Rept. 81-37, at 6h see also
Finding 158, irtfra.

122. Another specific example of HL&P exercising responsibility for
the QA/QC program arises out.of actions taken in response to the prob-

L lem of low morale among QC inspectors. Mr. Oprea instructed Mr.
Frazar to convey HL&P's concern to B&R, which was done through a
strong presentation to a B&R QA executive board in January 1978. Mr.
Frazar also instructed the HL&P OA stalT to perform extra surveillance

>

!

75o
1
'

.

vo- e

.

t-- s



, .

_ _ _ _ .

.

> t- y,

-

.

<
,

, . .
t

4

(

s

during the following few months. That staff reported that B&R subse-,

quently implemented several corrective actions, leading to improve-
'ments in the situation. This improvement was reported back toiB&R in
a subsequent meeting in hf ay 1978. Oprea, er al., ff. Tr.1505, at 13-14;

- Tr. 5349 52, Tr. 5417-22 (Frazar, Oprea); App. Exhs. 44,45.
-123. Subsequently, in the summer of 1978, NRC officials from

Region IV met with hir. Turner and HL&P QA staff members to discuss (
concerns about the morale of B&R QC inspectors. In response, HL&P
and B&R took several steps including: direction to the B&R Project
QA hianager to spend more time in the field, increase in numbers of
construction engineering personnel, changes in project procedures and
increased HL&P surveillance of construction activities. hir. Oprea testi-
fied that these changes, combined with those earlier in the year, ap-"

peared to itprove the morale of QC personnel Oprea, er al., ff. Tr.
1505, at 15. ,

124. Yet another example of HL&P assuming responsibility for con-
trolling activities of its contractors is the memorandum sent to B&R in
the summer of 1979, expressing dissatisfaction with performance of the
B&R site management. It detailed several specific deficiencies in
management of STP construction and directed B&R to take corrective
actions and' report back to HL&P promptly. This stern document was
sent after deliberation among HL&P managers and included a threat to
consider other alternatives for completing the STP if B&R did not im-
mediately show significant improvement in management, control and ex-
ecution of its' work. CEU Exh. 5; Tr. 5414-16, 5433-37 (Turner). The
B&R response, dated 9 days later, itemized corrective actions taken and
planned by it (App. Exh. 43).

125. Still another example - not primarily motivated by QA/QC
problems but nonetheless strongly representative of HL&P's assumption
of responsibility for the project - is HL&P's discharge of B&R and its
replacement of that contractor with Bechtel and Ebasco. HL&P recog-
nized that STP might never be completed if B&R remained and took
strong action as a result. Goldberg, er al.. IT. Tr.10.403, at 5-7; Tr.
10,413-18,10,459-60.10.467 69.10,485-86.10.521 (Goldberg). One |
Staff witness characterized the replacement of B&R as "a testimony to |
IHL&P's] character" (Tr.10.082 (Hall)). '

(.0 Stent to lVinch HL&P Failed to Keep Knowledgeable

126. Another, key question posed by the Commission in CLI-80-32
for review in this proceeding is "whether the facts demonstrate an unac-
ceptable failure on the part of Houston to keep itself knowledgeable
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about necessary construction activities." The Commission observed
that: " abdication of knowledge, whether at the construction or operat-
ing phase could form an independent and suffi ic ent basis for revoking a_, ,

license or denying a license application on grounds oflack of competence
(i.e., technical) or character qualification on the part of the licensee or
license applicant." 12 NRC at 291. The Board established Issue A(4)

' (see Finding 13) to examine the extent to which HL&P failed to keep
itself knowledgeable. For convenience, ws will evaluate,that question
here and will consider the effects of remedial actions taken by liL&P
under Issue B.

127. Afr. Jordan did not feel that it was fair to state that liL&P failed
to keep itself knowledgeable about STP activities. lie and htr. Oprea had
communicated frequently and there had been nothing to indicate that
t'here was a significant problem in QA/QC. The frequency of thdhe meet-
ings increased, as complexity of the project grew, to becoma daily, ,

occurrences. At the time of hir. Jordan's testimony in hfay 1981, there
were weekly llL&P management meetings which included updating of '

company executives on the STP situation by Afr. Oprea and hir.
,

| Goldberg. In addition, hir. Jordan met at the site at least once per
|

month with the management committee, chief executives of each part-
ner and Is&R executives. lie attended as many meetings as possible of
the STP hianagement Committee, consisting of all the co-owners, and
met periodically with B&R management to review the project status.

, Jordan ff Tr 1224 at 810; T '126166 1372 75 ( Jordan).r.-, . . , - -,

128. Str. Jordan expressed the view that individual problems at the <
'

STP had been addressed adequately, but that there had been a lack of
trending which migh't have indicated'the deeper problems sooner. At
the time of his testimony, he received more reports on STP activities
and spent more personal time on the subject than ever before. lie con.
veyed his intent to continue to stay in touch with other company ollicers
concerned with the project, especially Afr. Oprea and Afr. Goldberg. In
addition, he will receive regular written reports from the contractor and. '
IIL&P staffs, continue to attend meetings of the STP Af anagement Com-
mittee and with contractor management, and will continue to attend sig-
nificant hearings and proceedings related to the project. Jordan. !T. Tr.
1224, at 10-11; Tr.1445-52 (Jordan).

129. Nfr. Amaral testified that, at the time of the Bechtel audit,
there was too little management involvement in ass'uring quality
construction, and management was not knowledgeable enough about
QA/QC (Tr. 1748,1850 (Amaral)). lie attributed this largely to prob-
lems with long communication lines and concluded that it subsequently
was solved by HL&P changes in organization, especially moving Afr.

.
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Frazar to the site and having him report directly to Mr. Opre:. (Tr.1851,
1897-1901 (Amaral)). See Finding 96-98, supra. The excessively long
communication lines in effect prior to Investigation 79-19, coupled with
the lack of experience of HL&P management personnel, resulted in
HL&P management's failing to grasp the significance of information.
provided to it and, as a result, not being adequately knowledgeable
about QA/QC problems which were occurring. See Tr. 9859 (Phillips);
Tr. 9936-37 (Hayes); Tr. 1850-51 (Amaral).

130. Mr. Oprea stated that HL&P had taken appropriate steps to
keep informed of day-to-day conditions at the site. HL&P employees
monitored construction and QA activities at the B&R engineering offices
and on site and participated in many meetings and personal contact with
the B&R staff, Knowledge gained by them was communicated to
management through committee meetings, correspondence and verbal
contacts. Oprea, er al., ff. Tr.1505, at 47-48.

131. He indicated that there had been a substantial amount of com-
munication and that he had received a large volume of information,
including audit reports and I&E reports. Mr. Turner had kept him in-
formed on issues that he considered to be significant and, as late as Octo-
ber 1979, he had felt that he was adequately informed about activities at -
the project. Two or three months later, Investigation 79-19 disclosed
additional information and he discovered that some drastic problems ex-
isted at the site, causing him to be "dumbfounded'' because of the
change in the project in only 2 or 3 months. Tr. 2238-42 (Oprea). Mr.
Amaral explained that Mr. Oprea had been receiving reports on individu-
al problems that were occurring, but that he had not been getting the
causes of those problems. Mr. Oprea agreed with that assessment. Tr.
2238-43 (Oprea, Amaral); see also Findings 109,137.

132. The Staff Shewmaker panel (see Finding 19) testified that
HL&P failed to maintain adequate knowledge of site activities to assure
that QC problems were being properly identified and effectively
corrected. it attributed that situation to inadequate involvement and
over-dependence on B&R. Mr. Hayes subsequently explained that by
" lack of involvement" the Staff meant that HL&P did not stay informed
in enough detail about activities at the site, problems identified there,
whether they were being corrected and whether steps were taken to pre-
vent their recurrence. Shewmaker, et al.. IT. Tr. 9576, at 42; Tr. 9952
(Hayes).-
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(3) Summary ofSigny1 cant Evidence on Competence and Character of
HL&P, as Rs;llected in issue il

133. The concerns expressed by the Commission in CL1-80-32
about the history of the South Texas Project were described as:
" relevant to the issue of the basic competence and character of
Houston." Questions posed by the Commission (see Findings 113, 126)

g were presented within the context of the greater overall question as to'

whether HL&P lacked the competence and character to be granted
operating licenses. Accordingly, the main thrust of the Commission's di-
rection to this Beard was to evaluate the competence and character of
HL&P as an applicant for operating licenses.12 NRC at 291: Finding 11.
The several parts ofIssue A were explored in detail in Findings 13-132.
This group of findings summarizes information and views compiled
during testimony on Issue A that in our opinion bear most directly on
the competence and character of HL&P.

134. Mr. Jordan, President and Chief Executive Officer of HL&P, in-
dicated that he was acutely aware that this Board had been instructed by
the Commission to inquire into the adequacy of HL&P's managerial
competence and character to complete and operate the STP and that
those questions are extremely serious. He testified that HL&P was fully
aware of the absolute necessity for providing guidance and programmatic
direction to its contractors. He was deeply disturbed by the findings of
Investigation 79-19, but felt that company management appreciates the
magnitude of the task at STP and is equal to it. Jordan, fT. Tr.1224, at 3,
7, 10-11.

135. He stated that there never had been any question as to HL&P's
corporate integrity (Jordan, ff. Tr.1224, at 3). In his view, integrity in-
volved running a business in a straightforward, honest and nondevious
manner that allows respect by self and others. He testified that it is fair
to measure a corporation by how it obeys laws and how it performs with
respect to its business charge. Tr. 1295-96,1380 (Jordan).

136. As for competence, Mr. Jordan observed that the company's
record in providing service to its customers in a rapidly growing region
speaks favorably for its competence. He did not feel that results of the
NRC investigation indicated or implied that there was a lack of compe-
tence in the corporation. Tr. 1291-92,1447-48 (Jordan). He stated that
some competent persons on the project hadn't performed as well as they
might have, but that their rapid movement to develop cures upon dis-
covery of problems was a credit to them and to the corporation (Tr.
1448-52 (Jordan)). He concluded that HL&P had had a suostantial team
all along, but that the present (May 1981) team was much larger and
had more technical competence iTr. 1300-01 (Jordan)).
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137. Mr. Oprea testified that he views any violation of NRC regula-
tions as serious and does not respond to them in casual or cavalier fash-
ion (Tr. 5294-96, 5303-04,~5323-27 (Oprea)). His first reaction to the
Show-Cause Order was shock because, although he had expected some
noncompliances, he .did not .. anticipate that degree . of severity.

' Subsequently, he recognized that there was a need to examine the QA
; program thoroughly to make certain that the requirements of Appendix

B were fully recognized, understood and embraced by all concerned. In
retrospect, he felt that the Show-Cause Order had helped HL&P focus
on need to improve the QA program. Tr. 5463-64,5468 (Oprea).'

138. Mr. Oprea stated that any malfunction in any part of his organi :
zation conceined him, but that an organization with over 3000 persons
on site must expect to have isolated incidents. Throughout his years of
experience, he has believed that problems should be solved promptly be- _

_

cause even small problems may take on unreal proportions if allowed to -
smolder for a few weeks. Tr. 5471-74 (Oprea).

139. Mr. Oprea stated that, although the Show Cause Order was
very helpful to HL&P in initiating action, before Investigation 7919 he
already had been considering bringing in an outside party to audit the.
.QA program. He testified that Bechtel and Mr. Amaral would have been
- brought in anyway for that purpose. Accordingly, they might have found
the same information that came out of the NRC inspection,' but perhaps
at a slightly later date. Tr. 5464 68 (Oprea).

140. Mr. Oprea did not believe that there ever had been a breakdown 3

in the QA program, even including Investigation 7919 (Tr. 2229 30
(Oprea)). Mr. Phillips, Staff Resident Reactor inspector, expressed a
similar view (Tr. 985152 (Phillips); see Findings 86, supra, and 155,
infra).

141. Mr. Amaral, who led the Bechtel audit, stated that when Bechtel
initially evaluated the STP, HL&P had enough or, if anything, more
inspectors than would normally be employed for the amount of project
activity. He indicated that when an inspection force becomes large one
can suspect that problems exist in construction and that the extra inspec-
tors were hired to attempt to solve them. This was the case at the STP.
Tr.1966-67 (Amaral). Mr. Goldberg observed that the excessive QC
staffing level was in part the result of B&R's lack of experience. He char-
acterized B&R's efforts as typical of a first generation nuclear project
and opined that B&R's performance would have been better had it been
B&R's third or fourth such effort. Tr.10,476 (Goldberg). See also Find-
ing 118, supra.

142. Mr. Amaral testilled that, before the Show-Cause Order, the
QA/QC personnel in HL&P and B&R did not all possess the professional
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credentials and experience desired for that type of work. At the time of.
the Bechtel audit, HL&P did not, in his judgment, have an adequate and
experienced enough staff to provide programmatic direction for the

- project. He had recommended acquisition of qualified quality profession-
als and, as an interim step, that HL&P should acquire the services of an -

1
,

outside organization with the required expertise. Its personnel could be
;

integrated into the HL&P and B&R organizations until permanent per-
sonnel could be obtained. That was done. Finding 212, irda: Oprea, et
al., fr. Tr.1505, at 121-22; Tr.1744-45,1905,2228-29 (Amaral). 9 ,

143. Mr. Amaral stated that the written QA/QC program had met
the requirements of Appendix B and would have been satisfactory if*

properly implemented. The problem was that it wasn't. Mr. Frazar
agreed with that assessment. The modified program analyzed during a
recent Bechtel audit did_ meet the . requirements, including
implementation, and could be classified as about the same as programs '
of other successfully constructed plants. Mr. Amaral stated, further, that
some elements of the program were novel and should be looked at by
others. Tr. 1917-20 (Amaral); Tr. 1792-1814'(Frazar). <

144. Mr. Oprea did not have differences with the testimony and rec-
ommendations of Mr. Amaral concerning personnel. HL&P instituted

~

| several changes in accordance with those recommendations, including
,

i
transfers of some personnel to different positions and additional training i

of others. Tr. 2236-38 (Oprea): Tr. 1932-40, 1996 2001, 2065 67
(Amaral).'

145. Mr. Amaral felt that the attitude of Mr. Oprea and Mr. Turner
was positive and could be characterized as a strong desire to overcome
the QA problems (Tr.1966 (Amaral)). His judgment was that Mr.

.'Oprea wanted the best for the project and that his response to the Bech-
-

tel input was very satisfying. Most of the Bechtel recommendations had
been implemented at the time of the hearing. Tr. 2247 48 (Oprea,

;

Amaral).

146. The Staffs Seidle panel testified that HL&P was cooperative
and diligent in correcting problems identified by NRC investigators
(Seidle, er al., (f. Tr. 9205. at o4). In response to Board questions, Mr.
Seidle stated that in his contacts with HL&P management he could'

recall no case in which the managers with whom he dealt were not re-
sponsive and totally committed to quality assurance and quality control.
He did not see any effort by the !!censee or its :entractors to orchestrate
anything that would be anti-OAiQC. Tr. 9506 07 i5erdle). Imtially, he
had thought that tne QA organization was receiving adeouate backuo
from management. but general comments in allegations received by
Region IV insoccrors raised douots in his mind. These allegations led '.o

,

2
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a meeting in August 1978, between NRC and HL&P management per-
sonnel to discuss the concerns, including alleged problems in the imple-
mentation of the site QA/QC civil program, QC inspector morale, and ,

the adequacy of site QA/QC staffing. At the time of that meeting,' B&R
QA was understaffed by approximately nineteen or twenty persons and
HL&P OA was understaffed by two persons. Mr. Seidle did not feel that
there was anything contrived in the alleged lack of support; tut that
poor communication and inadequate feedback caused the perception

%mong QC inspectors that management was not responding to their
reports. Seidle, et al., ff. Tr. 9205, at 27-28; Tr. 9277, 9318-21 (Seidle);

7
Staff Exh. 9 (I&E Rept. 78-13).*

'

147. Mr. Taylor's perception was that both HL&P and B&R desired'

to have a viable QA system, but were limited by lack of experience in
,

E nuclear construction. He aid not detect any unwi!!ingness on the part of
HL&P QA personnel to do the proper things. Tr. 9507-12 (Taylor).
''148. Mr. Phitfips stated that HL&P management appeared to be

dedicated to have not just a routine QA program but i model one. As i-

set forth earlier (Finding 121),'he viewed them as cooperative and
,

probably the most open licensee that he had ever dealt with. He agreed
with Mr. Taylor that inexperience was the factor that probably con"ib-

g
'

uted most heavily to the problems. Tr. 9517 (Phillips);
149'. The Board asked whether anyone on the panel had found any- /

thing in HL&P's responses to personnel changes that would reflect unft-
g

1 vorably on its corporate character or competence. Mr. Seid!e and M .
Crossman volunteered negative responses and no panel.membt r

/ disagreed. Tr. 9527.
150. In response to a Board question, Mr. Seidle stated that a rev.ew

of the testimony and exhibits supporting it bd suggested that the Hf cP4

managerial systems might have been breakiry down. HL&P's inability e

to control constrthtion activity had made it appear that there might be a
question of HL&P's managerial competence. Tr. 9539-40 (Seidle).,

'

151. Mr. Hayes testified that the record of HL&P as disclosed during
the 79-19 investigation was " poor." Mr. Shewmaker and Mr. Phillips
agreed with that evaluation. Tr. 9726-27 (Hayes. Shewmaker, Phillips).
They indicated that they were not aware of ar.y speci6c NRC statement <

or policy or regulation that detines the specific attributes to use in eval-
uating whether an' applicant has the required " character" to be granted
an operating license (Tr. 9710 (Hayes, Shewmaker. Phillips)). Mr. John<

W. Gilray. QA reviewer from the Office of Nuclear Reactor Regulati6n
. (NRR), also perceivec HL&P's implementation of its QA program to
have'been " poor" and not in accord with the requirements of 10 C.F.R.
Part 50. Appendix,8 (Tr.10.704 (Gilray)).

,

I.
764

f

f
,

1,

. . _ _ . _ _ _ _ . _ _ _ _ .- , _ _ . ,. . <-



y -

.. . . ,
- - -.

y', 4 ^ '-

,

.

p ,

<
.. y

J

*

~
..

1

0
4

S '

' 152. ' The Shewmaker panel judged that HL&P's record was not suffi-' * -
ciently poor to conclude that it lacked the necessary managerial compe- c

tence or character to be granted operatin's licenses. It indicated that lack .> ',
_

of involvement _by HL&P in construction activities was a reason for the
problems observed, and attributed that to inexperience in nuclear con-
struction rather than irresponsible corporate management. Further,' no
irreparable construction deficiencies were found in any of the construc-

' tion already completed. Also, HL&P had shown a' willingness to imple-
>,

' ment correctise actions. The panel indicated that although shortcomings -'

L- in HL&P management of construction are relevant to, and probative of,
s

how it will perform under an operating license, such prior behavior
shculd not be determinative. Shewmaker, et al., ff. Tr. 9576, at 49; see

-
-

Finding 248, infra.

153. Those observations led the Staff to the opinion.that HL&P's '
record prior to investigation 7919 was insufficient by itself for the Staff q

to conclude that HL&P did not have the necessary managerial compe-
tence and character to be granted an operating license. Further, assum-,

ing implementation of the remedial steps ordered by the NRC and pro-
posed by HL&P, the Stalibelieved that the STP would be in compliance
with the NRC requirements for an operating license. Shewmaker, et al.,
ff Tr. 9576, at 49 50.-,

154. In response to questions about the reasons for reaching that
- conclusion, Mr Phillips explained that it was the result of a complex

evaluation process, on which he subsequently elaborated as summarized
in Findings 155163, h fra (Tr. 9848 51,9875 (Phillips)).t

155. Mr. Phillips indicated that there had been failures to meet,
^ maybe, eleven of the eighteen criteria in Appendix B, but that there had

not been a total breakdown in the QA program. The panel considered all
of the nonconformances reported in 79-19.(see Finding 70, supra) and
concluded that none had been at a severity level that constituted being
irresponsible and none had been deliberately caused by management.
None had resulted in irreparable construction deficiencies. Tr. 9853 54,

.

9859 (Phillips).
156. Management had not been deceptive in any way during or after

the inspection and was not unwilling to correct any deficiencies when
pointed out. He concluded that the character of HL&P management was~

good because they demonstrated responsibility in several ways and tried
- to obey the Code of Federal Regulations. Tr. 9354 (Phillips).

157 HL&P often exceeded the minimum requirr.nents and commit-
ments that had been made to NitC. Mr. Phillips considered that to be

' C,
another demonstration of its-inexperience, causing it to do things to
excess, just as in other instances lack of experience had led HL&P to fail

765
s

!

1,

..1 . .. 1,.
. . .. i _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ ___ _ _ _ __

s



s

V ;m
a |

.

*

.

to perform entirely up to some requirements. His perception, based on
dealing with HL&P, daily as Resident Inspector, was that it sincerely
wanted to build a quality nuclear facility and placed the health and safety
of the public first. Tr. 9855 (Phillips).

158. HL&P's attitude was always good in assisting with NRC inspec-
tions or investigations. It provided the necessary information, even
when detrimental to the company. Its record ofidentifying and reporting
construction deficiencies under 10 C.F.R. ! 50.55(e) was open and
honest and probably~ was better than any utility that hir. Phillips had
ever seen. Tr. 9855 (Phillips); see Finding 121, supra.

159. HL&P had thought that its program was very good, until it
learned differently during Investigation 79-19. Then, it took the ex-

= traordinary step of asking NRC Region IV for a meeting in December
1979, in which it proposed to take corrective actions for undesirable situ-
ations on which noncompliances had not even been formulated. In that ,

meeting, it voluntarily decided to stop complex concrete pours until it
could assess the situation, although noncompliances were not issued /

until April 30,1980. Tr. 9855-57,9859 (Phillips).
160. HL&P retained Bechtel in January of 1980 to conduct an in-

depth audit of its QA program and Woodward-Clyde Consultants to in-
vestigate backfill conditions. It tried on its own, unsuccessfully, to inves-
tigate the allegations of harassment of QA inspectors and subsequently
engaged a consultant to determine the reasons for recurring problems in
that area. Tr. 9857 58 (Phillips).

161. HL&P conducted its own special audit immediately after com-
pletion of the onsite NRC investigation and identified additional
deficiencies. It stopped welding in April 1980, and engaged a consultant
to review that area. HL&P responses to essentially all NRC reports were
responsible, good and cooperative, and were followed by corrective
actions. Str. Phillips indicated that all of those actions were voluntary,
before issuance of Investigation Report 79-19, and he interpreted them
as strong evidence of good character. Tr. 9S58-59 (Phillipsh see Finding
I98, infra.'

162. When it realized that its audit program was not functicning as
etTectively as it should and that the problem could be attributed to poor
communications and separation of management from the site. HL&P
moved to improve the situation by shifting key Houston management
personnel to the STP site on a full time basis. Also,31r. Phillips testitied
that subsequently it was not unusual for Str. Oprea to stop by his
(Phillips') onlice anc inquire as to whether any problems had been per-
ceived by him. For one of the very top officiais of the company to do
that was interpreted by 31r. Phillips as cositive evidence of corporate
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character. Tr. 9860 (Phillips). Mr. Oprea stressed to the Board his will-
ingness and desire to communicate with NRC about project develop-
ments (Tr. 1948-49 (Oprea)). See also Tr. 5229-30 (Oprea, Frazar). We
also regard these expressions ofintent by HL&P to represent a positive
character trait.

| 163. Mr.- Phillips stated that. for each failure in the program, he'

could identify many instances in which there were not failures (Tr. 9860
- (Phillips)). Mr. Shewmaker followed up on that thought by pointing out
that normal inspection reports tend to be negative, not listing everything
that is correct although there normally are more compliances than non-

, compliances in site activities (Tr. 9861 (Shewmaker)).
LI

164. Mr. Shewmaker indicated that, based on his observations, the i

attitude of high managemsat of HL&P was to resolve problems as rapid-
ly as possible. He viewed HL&P as willing and desiring to meet NRC
requirements. HL&P officials frequently phoned him to ensure that
their planned actions would meet NRC interpretations and intent of the

i regulations. Tr. 9861-63 (Shewmaker).
165. As stated earlier with respect to alleged false statements in the

FSAR, there was no question of HL&P deliberately trying to confuseL

f anybody or any willfulness on their part to include anything in the appli.
cation that subsequently was not done in the field (Finding 32).

166. In response to direct questions by the Board, each member of
the panel confirmed that he did not disagree with any of the comments
of the other members, which have been summarized in Findings
154165, ryra (Tr. 9864-67 (Shewmaker Hayes, Phillips)).

167. All members of the panel felt that their contacts with HL&P
management were sufficient and at high enough management levels to
be able to reach reliable conclusions about managerial competence and
character in the organization (Tr. 9946-48 (Hayes, Shewmaker,
Phillips)).

168. The panel indicated that HL&P personnel were very open and
candid with them and gave full cooperation. HL&P did not exhibit any
reservation about the role and responsibility of NRC in regulating the
project. Tr. 9947 48 (HayesJ Shewmaker, Phillips). HL&P has been
generally responsive to Sta!T inquiries and anxious to keep the StatTin-
formed about project developments (Tr. 10.067, 10,075, 10.035-86
(Crossman, Phillips, Tapia)). This view of HL&P's openness and
candor was confirmed by the report of NRC's Systematic Assessment of
License Performance (SALP) for the pened July 1.1930-June 30,
1931, which judged HL&P's responses to requests for information to be
* timely and of good quality" and as demonstrating " achievement cf su-
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- perior safety performance" (Category 1) (Stafi Exh.133 (I&E Rept.
81-37, at 2,5)).

I169. There was no evidence 'of attempts to cut corners to economize
in construction activities at the site. To the contrary, HL&P was carrying

,
out testing and other activities over and beyond the minimum
requirements. Tr. 9949 50 (Phillips, Shewmaker).

170. Panel members agreed that the absence ofirreparable construc-
tion deficiencies was not just a matter of luck. The procedures and QA
program and efTorts exerted resulted in most of the work being done
properly and structures being well constructed, with deficiencies only in y
some areas. Tr. 9957-58 (Shewmaker, Phillips, Hayes). Their concern -)
had been that several weaknesses in the program had been identified '

and had persisted for some time. With more critical work about to be I'. 'started, they felt that it was necessary for those weaknesses to be l

corrected. As regulators, they could not sit back and take a chance that
the situation would straighten itself out, but had to ensure its correction.
Tr. 9958 60 (Hayes, Shewmaker).

.

'

171. 'In response to Board questions, Mr. Hayes stated that failure of
HL&P to stay informed in enough detail about activities at the site did
not mean that from a technical point of view it was incompetent. He in-
dicated that HL&P had the technical expertise to deal with each of the
problems individually but lacked the experience to apply that expertise -

; across the board to other activities as well. Tr. 9952-54 (Hayes).
j 172. Mr. Shewmaker did not think that one can totally separate ex-

perience from competence, but that experience is only one of a number
1 of factors that must be considered in evaluating competence of the

company. He cited a different factor as a positive example - the fact
that HL&P realized in many instances that the best way to solve a prob-
lem was to bring in outside experts with a great deal of competence in
the field. He expressed the view that an important management function -
is to recognize capabilities of the company organization and personnel

j- and get additional resources when appropriate. Tr. 9954-55
(Shewmaker).

i 173. Mr. Phillips concurred with the views expressed by Mr. Hayes
'

and Mr. Shewmaker. He pointed out that any professional person can do
less than an adequate jcb at times in isolated instances, or can fail to

j take appropriate action, without being incompetent. That is the way in
'

which he viewed the HL&P management situation - management had
failed to maintain good communications, but was still competent. Tr.

; 9956 57 (Phillips).
<

9
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(6) Board Co$h:io ts on'HLdP's Citaracter and Competence, as *

_
ReflectedinIss = 4

.

. ,y 174. The task assigned to this Board by the Commission of evaluat-
ing the character and competence of HL&P as a license applicant is ren-
dered difficult by the lack of definitive criteria in NRC regulations, poli-

( cies and decisions identifying the attributes of character and competence'

that constitute acceptable credentials for a license applicant. According-
ly, it has beda clear throughout that we must consider very carefully all .
evidence compiled during the extensive hearings, including views of wit-
nesses and participants about HL&P character and
their reasons for holding those views, a,nd then exercise, competence, andour judgment in
arriving at a decision. Findings presented above on Issue A distill the

I

testimony to present its essence pertinent to the question before the'

Board. We now preceed to our conclusions about the character and '

competence of HL&P, based on our interpretation of those findiras.
175. Examination of the findings for Issue A to evaluate chdracter re-

vaals that HL&P was cooperative, truthful, and straightforward in its
/

dealings with the Staff. No instance was reported in which company per-
sonnel atteropted to deceive or mislead. In no instance did the StalTfind
that HL&P withheld information because of potential adverse findings.

*176. ~ Staff witnesses stated that the company appeared to be dedicated
to having a model program and often went beyond NRC requirements
in .ts efforts to do so. It consistently was willing to accept NRC authority!

and requirements and was not unwilling,to correct deficiencies when
, ,

identified. In fact, during the 79-19 Investigation, HL&P initiated action
to correct deficiencies even before 79-19 noncompliances hdd been
issued. Immediately upon completion of Investigation 7919, HL&P ini- '

tiated its own further investigations, which disclosed other problems (

that it reported to NRC. There was no evidence of attempts to econo-
mize in construction at the expense of safety or quality.

177. Upon consideration of all of the evidence, the Board finds that
the instances of noncompliance set forth in the Notice of Violation and

the Order to Show Cause are insutTicient to'Jetermine that HL&P does
not have the necessary character to be granted licenses to operate theT STPc

4 a

173. Turning to competence, we view that term to include both the~

qualification and training of project personnel and the experience of
those personnel in activities comparable to that under consideration
here - i.e., the construction of a large nuclear plant.

179. A review of all of the testimony on Issue A indicates clearly
that the STP program before and during Investigation 79-19 possessed

.-deficiencies, as evidenced by inspection reports, noncompliances issued
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by NRC and testimony presented to the Board by the many Staff and.

HL&P witnesses. However, none of the noncompliances was at the level
of s " violation,'' which would have indicated that the function or integri-
ty of a safety system was lost. None resulted in irreparable structural
defects. None resulted.from deliberate management actions or encour-

'

agement to avoid compliance with NRC regulations or to economize on,

facility cost at the expense of safety or quality of construction.
180. The weight of the evidence convinces us that STP construction

to which our attention was directed has been accomplished, for the most-

part, using sound procedures and has produced good ~ quality structures
meeting or exceeding applicable safety requirements. We conclude that -

i
.

successful execution of those complex activities over several years was
not the work of a totally incompetent organization. Nor, as pointed out
by a Staff panel, can it be attributed to mere luck (Finding 170). The tes-

I timony of outside and Staff experts is convincing that deficiencies de-
scribed in the inspection reports and noncompliances were exceptions.
rather than the rule on the project (Finding 163). These observations
must not be construed as an attempt on our part to minimize either
their importance or the vital need for HL&P to avoid similar errors and
problems in the future. There is no denying that the errors found on
this project have been too many and too serious to allow them to ton-
tinue without strong regulatory action. That notwithstanding, it is impor- -
tant that we distinguish between errors committed by competent person-
net and incompetence itself (Findings 171 173).

181. In spite of detailed probing in extensive cross-examination and
by the Board in its questioning, not one witness expressed the view that
the past record of HL&P demonstrated that its managerial competence
was inadequate to receive operating licenses. To the contrary, those wit-
nesses expressing a view on the subject concluded that, even without
considenng the remedial actions to be discussed in issue B, HL&P did
have the required competence. We note, however, that with respect to
one aspect of competence - experience in constructing !arge nuclear
plants - both HL&P and B&R demonstrated important deficiencies.

182. Based on careful evaluation of all of the testimony, the knowl-
edgeability and demeanor of HL&P witnesses, and conclusions of Staff
witnesses who participated in detailed investigations and inspections of
HL&P and its contractors, we are convinced that the noncompliances
found before and during insestigation 79-19, although reflective of defi-
ciencies in experience (one component of competence), and although in-
dicating that HL&P's competence was questionable in this one respect,
do not demonstrate inadequate organizational competence of HL&P.
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Insteadi we view them as prob' ems.t. rising from various reasons dis-_

|_
cussed in many of the above findings, but especially lack of experience
m nuclear construction, incr&quate involvement of management in ac-7 tivities at the STP, and an excessively long chain of command between"

QA/QC inspectors at the site and upper management. Moreover, where
particular personnel proved inadequate to their assigned tasks, they,

i--

I were replaced or transferred to other tasks more suited to their
capabilities. To that extent, HL&P took steps to mitigate the prime area

[ of competence in which it was weak.
;

183. Accordingly, the Board finds that the instances of noncompli-E
ance set forth in the Notice of Violation and the Order to Show Cause,

f although demonstrating a weakness in one aspect of competence, are in-
i

sufficient to determine that HL&P does not have the necessary manage-
rial competence to be granted licenses to operate the STP.

184. With respect to the' question of abdication of authority, the
k Bcard finds that in sema instances HL&P left too much responnbility in

h
the hands of B&R for certain phases of the STP program. Based on evi-
dence presented in this proceeding, we find that the lapses in project
control reported by the Staff were not caused by lack of either technical
competence or of a sense of responsibility or' the part of HLtP. Yne
principal reasons for those failures were based on lack of expe lence in
management of nuclear construction and poor communications broughtg about by an excessively long chain of command between field QA/QC
personnel and corporate management in Houston (Findings 95-98,
106112). In other instances, the utility exerted clear and forceful control_

over its contractor, as illustrated by examples cited in Findings 121-125.
As set forth in Finding 96, HL&P recognized its lack of experience and
the excessively long chain of command and took steps to remedy thou

f
deficiencies. (See issue B, inha, for our evaluation of those steps.)

185. The evidence dealing directly with competence and character,
i summarized in Findings 133-173, included consideration of the question"-

h
of abdication of authority. Based on that evidence, the Board finds that
the instances in which too much authority was left to B&R resulted pri-E
mirily from HL&P's lack of experience and are inscfficient to determine
that HL&P does not have the necessary managerial competence or char-

+

-

acter to be granted licenses to operate the STP.
=

136. With respect to the failure of HL&P to keep itself knowledgea-.

ir bic about construction activities, the Board finds that, prior to the 79-19
Investigation, there'was too little management involvement in the site

{_ program and that management was not sufficiently knowledgeable about
| QA/QC activities (Findings 126 132). Management received much -

factualinformation about construction activities but often was unable to
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evaluate it properly and in a timely fashion. Based on the record in this
proceeding, we conclude that this situation also was caused by inexperi-
ence in nuclear construction and poor communications because of an at-

_

tenuated chain of command between the site and upper echelon manage-
ment in Houston. Through hiring of new personnel and organizational
modification, however, HL&P took steps to alleviate these deficiencies.
We will evaluate those steps under Issue B.

187. The evidence dealing directly with competence and character,
summarized in Findings 133 173, included consideration of the knowl-
edgeability of HL&P management about construction activities. Based
on that evidence, the Board finds that the instances in which Houston
management did not keep itself adequately knowledgeable reflect a
defect in competence which, if not remedied, would raise sericus ques-
tions of HL&P's eligibility for operating license; but that, taking into ac-
count the fact that corrective actions were taken (but without regard to
the effectiveness of those corrective actions), the instances are insuffi-
cient in themselves to support a determination that HL&P does not
have the necessary managerial competence or character to be granted
licenses to operate the STP.

Issue B: Adequacy ofHL&P's Remedial Actions

188. Issue B states:

lias llL&P taken su!Defent rernedial steps to provide assurance that it now has the
managertal competence and character to operate STP safely ?

189. As backgroand for Issue B, the number, types and severity of
program deficiencies are vitally important in evaluating competence and
character of the company and could result in denying an operating
license if found to be sufficiently serious or incurable. The Board has
studied that aspect of the matter under Issue A and has determined that
the deficiencies were insufficient in themselves (considering number,
types, and severity) to determine that HL&P does not have the neces-
sary competence and character to be granted licenses to operate the
facility, particularly given the willingness and practice of HL&P to adopt
corrective actions for perceived deficiencies. See Findings 35, 87, 177,
183, supra.

190. An equally important consideration in evaluating company
competence and character is the adequacy of its responses to observed
deficiencies and of steps taken by it to remedy them. HL&P responses
and several remedial steps taken by its managem:nt have been outlined
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' in our earlier findings on various subparts of Issue A and in our evalua-
tion of HL&P's competence and character based on Issue A questions.
In considering Issue B, we will occasionally refer to those earlier findings
and supplement them with information on additional remedial steps, the
effectiveness of all such steps,.and their significance in evaluating HL&P
competence and character.

191. . Board examination of the question of alleged false statements
. In the FSAR (Issue A(1)) has been summarized in Findings 14-34,
supra. As set forth therein, our finding was that, with one exception
which we regard as of little significance (Finding 25), the statements
were not false when made; and, further, that there was neither intent by
HL&P to deceive the Commission act disregard for the truth. The reme -
dial actions taken by HL&P, with the concurrence of. the NRC Staff,
included modifying some parts of the FSAR and changing certain QA
procedures to bring field activities and FSAR commitments into agree-
ment with each other. Those changes have been made. They also did
not compromise the degree of protection of the public health and safety
represented by the earlier FSAR' commitments and construction
procedures.

192. Noncompliances issued before Investigation 79-19 were sum-
marized in Findings 51-64. ' Appropriate remedial steps were taken by
HL&P in each instance, as documented by subsequent Staffinspections
' describing the actions and ultimately closing the record on each
noncompliance. Staff witnesses testified that HL&P was responsive and
followed up promptly and actively on the identified problems and sought
other problems where they existed. They were cooperative and open in
their dealings with NRC personnel. See Findings 58,61,168, supra.'

193. Findings 122-124 describe examples of remedial actions taken
by HL&P to correct deficiencies in B&R conduct of construction activi-
ties at the site. In each instance positive results were reported to result
from those actions. With B&R no longer serving as construction
contractor, the specific procedures and other corrective actions adopted
by B&R are no longer in effect; but HL&P intends to assure that the
root causes underlying the changes it brought about in the B&R program
will be adequately considered by the replacement contractors. Tr.
10,458-59 (Goldberg); Finding 125; see also Staff Exh.131 (!&E Rept.
8136, at 6-7); Tr.10.090-93 (Phillips, Crossman, Hubacek).

194. Mr. Seidle testified for the Staff that after a meeting between
HL&P and NRC, in August 1978, to discuss morale of B&R QC
inspectors, management was more responsive to complaints and more
accessible to personnel on site. An inspection in the fall of 1979 showed4

several improvements in access of site personnel to upper management,
P

.
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E . feedback from management to' field personnel and the overall working
' '

: relationship between QA/QC and constructiort personnel. Tr. 9547,
9558-59 (Seidle); Stati Exh. 27. (!&E Rept. 79-13, at 27-28).-

1o5; -.In a meeting on preliminary findings from Investigation 79-19,.
. held or. December 21, ~ 1979, HL&P was inform-d by NRC personnel
that there wet serious problems in the QA/QC program and construc .
tion practices for sncrete placement and that QC inspectors had expe--
rienced harassment. Cr December 28,1979_, HL&P voluntarily commit-
ted to stopping placemet of safety-related concrete and executing a
nine point program to currect conditions found by the Staff in its
inspection. Details about those commitments were outlined by Mr.
Frazar. Oprea, er al, IT. Tr.1505, at 20, 78-80; see Finding 159, supra. '

196. In early January 1980,' HL&P assigned additional people from
Houston to the STP site to make them more directly and visibly involved .

In work there and to support the continuing NRC investigation. Oprea,
er al, ff.Tr.1505, at 79-80; App. Exh.1; Tr. 2226-27 (Oprea). See Find-

. Ings 83, 96,162, supra.
197. In the NRC exit interview for the special investigation on Janu-

ary 24,1980, HL&P was informed of further details of noncompliances
related to welding, nondestructive examination (NDE), backfill activities
and QA program deficiencies. Within 2 ' weeks, in response to this
information, HL&P committed to further actions to improve conditions
at STP, including: improved trending of nonconformances, revised
audit activities, improved training, changes in'the welding, NDE and
backfill placement programs, and an independent audit of the QA/QC
program by an outside consultant., to be conducted at least every 18
months. NRC subsequently was advised of progress on those changes.
Oprea, er al, ff. Tr.1$05, at 21-23, 80 83; App. Exh. 3.

198. Upon completion of the NRC onsite investigation HL&P ini-
tiated its own special audit and identified additional deficiencies. A stop-
work order on safety related welding was issued by the B&R Power
Group QA Manager on April 11, 1930. Saltarelli, er al ff. Tr. 7536, at
19; see Finding 161, supra.

199. After Investigation 79-19, HL&P revised its QA/QC auditing
procedures. Reports on subsequent I&E inspections described improve-
ments in this area. See Finding 117, supra.

200. When the NRC reported its preliminary findings from the spe-
cial investigation in late 1979,'HL&P, management recognized the great-
er breadth and seriousness of the problems and increased movement
that had been initiated earlier to retain a consultant to conduct an inde-
pendent evaluation of the QA/QC program. Oprea, er al ff. Tr.1505, at
18-19, 24-25, 119-26; StatT Exh. 48 (Licensee's Response to Order to
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Show Cause), Exhibit 1; Tr.1363 64 (Jordan); Tr. 2084-99, 2104-12,
5462 74 (Oprea).

201. After investigations and interviews of potential candidates, Mr.
Oprea, with concurrence of Mr. Jordan, determined that Bechtel Corpo-
ration had the required capabilities and experience to undertake an out-
side independent audit of the HL&P QA program. In January 1980,
Bechtel was retained for that purpose, under direction of Mr. Amaral. It
was virtually given a " blank check," as described by Mr. Oprea, in con-
ducting the study and making recommendations concerning the
program. Mr. Amaral testified that his organization received good coop-
eration from HL&P and B&R personnel during the audit and that no
pressures were placed on them with respect to how the audit should be
conducted. Oprea, er al., ff. Tr.1505, at 23; Tr.1364 (Jordan); Tr.
1844 47 (Amaral); Tr. 2084-88,2251-55 (Oprea); see Finding 93, supra.

202. The Bechtel Report identified six " root causes" for deficiencies -

in the QA program. The underlying root cause was perceived to be lack
of visibility and participation by management, much of which could be
attributed to communication problems between field personnel and
upper management. HL&P and Staff witnesses agreed with that
diagnosis. Much of the HL&P remedial program thereafter was based on
correcting the root causes identified in the Bechtel Report. The kno vi-
edgeability of management about STP activities and flow ofinformation
from field to management and feedback to the field personnelimproved
thereafter. See Findings 94-98,104,108-112,127,129,143, supra.

203. Upon issuance of I&E Report 79-19, the Notice of Violation
; and Order to Show Cause on April 30,1980, Mr. Frazar was assigned re-
! sponsibility for investigating the twenty two items of noncompliance and
i responding to the Notice of Violation. On May 23,1980, HL&P respond-
'

ed to the Notice of Violation, admitting to the noncompliances and iden-
tifying six areas to which problems in the QA program could be traced
and in which improvements would be made. Oprea, et al., ff. Tr.1505,
at 25-28, 54-55, 84; Staff Exh. 47 (HL&P Response to Notice of
Violation); see Findings 71-74,94, supra.

204. Subsequently, Mr. Briskin directed an expanded task force in
analyzing and responding to eight of the ten items addressed specifically
in the Order to Show Cause. Mr. Frazar and the QA group were assigned
responsibility for responding to two items concerning QA activities.
Item No. I required that HL&P utilize an independent expert consultant
to evaluate management of the QA program and consider several specific
alternatives for future QA program organization. Bechtel was assigned
responsibility for carrying out that analysis. HL&P's response to NRC
on those matters is presented in the Licensee's Response to Order to
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, Show Cause (Staff Exhibit 48) and contained commitments for correc-
tive actions to be taken by HL&P. Additional commitments were made

-by HLAP during a public meeting in Bay City on August 19,'1980
~ (Oprea, et al., IT. Tr.1505, at 73-74).

205. Mr. Briskin's testimony, updated' through May 8,1981 '(and
. . introduced into evidence the following week), included a summary of

- '236 HL&P commitments and their status at that time - 210 had been
closed in writing, anoth'er 8 closed verbally,16 were ready for reviews,.

- and 2 were not then ready for review. Procedures followed by the task.
force, its findings, and actions taken subsequently are discussed in'tes-
.t mony and crnss-examination of Messrs. Oprea, Briskin, Frazar, andi-

four panels testifying on backfill, concrete and welding activities. Oprea,
et al, fr. Tr.1505, at 23-31, 36-49, 53-76 and separate "Show Cause
Commitments" (dated May 8,1981), 83 117;- Pettersson, et al..' fr. Tr.
5796; . Wilson /Kirkland, IT. Tr. 2697; Murphy, et al. fT. Tr. 6327; Fraley,

' et al, ff. Tr. 7241; Saltarelli, et al, ff. Tr. 7536. Cross-examination and
Board examination of these panels is at Tr. 1543-2298, 3360-3630, and
5063 5544 (Oprea, et al); Tr. 5919-6137 (Pettersson, et al.); Tr.
2710 2896 (Wilson /Kirkland); Tr. 6329-6432 (Murphy, et al); Tr.

- 7242-7505 (Fraley, et al); and Tr. 7544-7817 (Saltarelli, et al).
206. In response to item I of the Order to Show Cause, Bechtel sur-

veyed five NRC-specified alternatives for future QA/QC management
organization and one additional alternative. Its report to HL&P described
advantages and disadvantages of each alternative, emphasizing that ori-
gins of the problems were in the " root causes" identified in the Bechtel
Audit Report and that the organizational structure was oflesser concern.
The alternatives and recommendations of Bechtei and from the Manage-
ment Analysis Corporation (MAC), another consultant retained by
HL&P, were evaluated by Mr. Oprea, in consultation with Mr. Frazar.
They then were reviewed with Mr. Jordan before reaching the final deci-
sion to adopt an alternative that was basically similar to the existing or-
ganization. The alternative selected included certain modifications in
procedures, a strengthened HL&P role in the QA program at STP, and
greater management involvement in STP activities. Some of the specific
changes that were made are outlined in Findings 208-214, infra; Oprea,
et al, fr. Tr.1505, at 31-33,120-26; Staff Exh. 48 (Licensee's Response
to Order to Show Cause), Exhibit I (Bechtel Report). As set forth in
our Opinion (note 37, supra), because of the transition to Bechtel and+

Ebasco, the recommended organizational structure is not being followed.
207. Mr. Jordan testified that the causes underlying pro' lemso

i - revealed by Investigation Report 79-19 indicated a need for management
J
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. improvements, especia!!y expansion and restructuring of the QA/QC or-
ganization. He participated actively in discussions with Mr. Oprea and
decisions concerning the QA organizational alternatives studied in the
Bechtel report and in key changes in assignments of personnel. Jordan,

' ff. Tr.1224,' at 6-8 (Jordan). Details of those activities are discussed in
findings that follow.

208. As part of the HL&P response to the Order to Show Cause, Mr.
Jordan assigned Mr. Oprea, Executive Vice President and the company's
most senior engineering oriented executive, to full time supervision of
the company's nuclear activities. That had the effect of having Mr.
Oprea devote almost all of his attention to the STP. Jordan, ff. Tr.1224, -
at 7; Tr.1270 73,131819 (Jordan).

209. Mr. Jor .n approved creation of a new position - Vice
President, Nuclear Engineering and Construction, reporting to Mr.
Oprea - cnd actively participated in recruiting Mr. Jerome H. Goldberg
to fill it. Mr. Goldberg was first contacted by HL&P in August 1979, but
did not begin serious negotiations (because of his own unavailability)
until the spring of 1980. He joined HL&P in October 1980. Mr. Goldberg
added significantly to HL&P's capability because of his 26 years' experi-
ence in nuclear engineering, including 17 years as a manager. He was a
former vice president of Stone and Webster. Jordan, ff. Tr.1224, at 8;
Tr'.1270,1273 74,1317,1319 25 (Jordan); Tr. 859-60, 910-39, 944
(Goldberg); Gcidbers/Frazar, ff. Tr. 906, at 3 4; Tr. 9527 (Crossman).-

210. Mr. Jordan agreed with Mr. Oprea about the need for stronger
QA/QC organizations in both HL&P and B&R and approved moving the
head of the corporate QA department to the STP site with full time re-
sponsibility for the Project, reporting directly to Mr. Oprea. This short.
ened the chain'of command t y climinating four layers of QA supervision.

between the onsite supersisor and Mr. Oprea, giving closer management
supervision and greater independence of QA from construction schedul-
ing and costs. Jordan, ff. Tr.1224, at 7; Tr.1897-1901 (Amaral); see
Findings 96 97, supra.

211. Mr. Jordan testified that HL&P was actively searching for a
Vice President of Nuclear Operations to serve under Mr. Oprea and take
over preparations for that phase of the program as soon as feasible. That
since has been accomplished through employing Mr. Dewcase (see
Finding 230, infra). Brown & Root employed an experienced replace-
ment to head up its QA group. Mr. Jordan testilled that IIL&P had not
attempted to replace its Corporate OA Manager because of coniidence
in the abilities of Mr. Frazar. Suosequently, a new Corporate OA Manag-
er for STP and a new Project QA Manager nave eeen employed, and
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Mr. Frazar was moved into another position in the company. See Find-
ings 213,252, igra; Tr. 1444-45,1454-56 (Jordan); Tr.1768 (Oprea).

212. About fifteen or sixteen persons from the Management Analy-
sis Corporation (MAC) were brought into the HL&P and B&R organiza-
tions to fill QA/QC needs. Those additions allowed 100 percent attain-
ment of Bechtel's recommendations to HL&P concerning the strength-
ening of the qualifications of QA/QC personnel, as an interim move
until permanent qualified and experienced personnel could be recruited
for the positions. Mr. Amaral's recommendation to Mr. Oprea to
strengthen the Corporate QA Manager position was initially fulfilled by
adding a MAC, employee, Mr. Zwissler, to serve as backup for Mr.
Frazar until a new site QA Manager could be recruited. Oprea, et al, fr.
Tr.1505, at 121-22; Tr.1766 69,1786-91,1901-07, 2069 (Amaral,
Frazar). (As set forth in Findings 211 and 213, that recruitment has
been accomplished.)

213. Mr. Oprea later identified Mr. James E. Geiger as the new em-
ployee who was to head QA for the STP. Mr. Geiger has 22 years of QA
experience, including employment by Bechtel as QA Manager for the
San Onofre Project. Mr. Geiger was later promoted to Corporate QA
Manager for STP and was replaced as Project QA Manager by Mr. Al
Walker, who had had 9 years' QA/QC experience in nuclear plant
construction. Oprea, et al.. fr. Tr.1505, at 42; Tr. 5063-66, 5378-83
(Oprea); Geiger, et al. ff. Tr.10,580, at 13; Tr.10,583 (Geiger).

214. The involvement of HL&P and B&R senior executives in STP
QA activities was enhanced by increasing their participation in meetings
and increased review of reports on STP QA activities. Also, the depth of
HL&P reviews of B&R QA activities was increased, and enhanced pro-
grammatic direction was provided at all levels. Oprea et al, ff. Tr.1505,
at 41-47; see Findings 108, 110, 127-128.

215. HL&P also took steps to enhance the QA abilities of senior offi-
cials who retained responsibility for STP and to reinforce management
attitude toward quality. In 1980, Messrs. Jordan and Oprea (as well as a
number of B&R ollicials and employees) attended a seminar on the ele-
ments of a good QA program sponsored by Mr. Philip Crosby a noted
QA consultant. Jordan, ff. Tr.1223, at 10: Tr.1279-80 (Jordan);
Broom /Vurpillat, ff. Tr. 3646, at 47; Tr.1706-13 (Amaral).

216. Mr. Amaral stated that HL&P had diligently pursued staff
upgrading and was aggressively pursuing personnel. He indicated that
there were some pretty tough spots to fill and that HL&P was doing a
" herculean" job at trying to catch up. Tr. 176164 (Amaral). According
to him, the most recent Bechtel audit indicated that HL&P did have ade.
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!quate and competent enough staff to provide programmatic direction at
: the STP, Tr. 2229 (Amara0.

'217. - Mr. Fraur testified that there is a corporate commitment to'

{ have an annual audit of the QA/QC program by some organization with
, qualifications similar to Bechtel. Mr. Oprea suggested that at some
future time it might be preferable for the auditing organization to be one
other than Bechtel to obtain a different viewpoint. Mr. Amaral agreed.
Tr.1942-44 (Frazar. Oprea,; Amaral).

218. Mr. Jordan stated that the changes that were made in response .
to 79-19 were enhancing the role 'and visibility of HL&P and producing -

, an organization of growing strength. He testified that he was spending
more time on the STP and indicated his intention to continue his in-~,

creased role in oversight of the project through consultation with compa-
ny executives, participation in appropriate meetings, and close contacts

~ with contractor executives. Jordan, fr. Tr.1224, at 10-11.
219. .Mr. Oprea testified that the corrective actions taken by HL&P

. will help prevent recurrences of the violations because those actions
were directed towards correcting their root causes:(Tr. 5365 68

' (Oprea)). In addition, the more stringent position of HL&P management
-

< "i pressure exerted by it in requiring effective actions in construction
.ad inspection activities creates a positive attitude throughout the entire
organization (Tr. 5375 76 (Oprea)).

220.: Members of the Stafl*s Crossman panel reviewed the actions of
HL&P on each noncompliance described in I&E Report 7919 and the
ultimate disposition of those items. They testified that all items were ad-
dress d by HL&P through appropriate changes in procedures,
personnel, inspections, tests and formulation of commitments to NRC
concerning future actions in management and implementation of the
project. Disposition of each noncompliance is discussed more thoroughly
in !&E reports cited by the panel, which describe NRC reviews and in-
spections of corrective actions subsequent to I&E Report 7919,' as well
as the bases for decisions by NRC inspectors who concluded ultimately

1
that the noncompliances should be considered closed. In each instance,
it was determined that no threat to safety existed as a result of the
noncompliance, that NRC regulations had been met through the correc-
tive actions, and that reasonable bases existed for concluding that future
performance of HL&P and its contractors could be expected to be consis-
tent with all appropriate requirements. Crossman, er al., ff. Tr.10.010.

||
at 7 35.

| 221. The Crossman panel als e reviewed actions of HL&P in response
[, to the ten directives listed ir the Order to Show Cause. For each of
p those items, the Staff testin any summarized the nature of the problem
f.-
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to be addressed, the steps taken by HL&P in response to the NRC
' directive, and results of the NRC inspections leading to closing of the
item. More detailed information on the NRC review of HL&P actions -
and the bases for decisions to close the items are reported in specific
I&E reports cited in the testimony. Crossman, er al., ff. Tr.10,010, at

- 35 50.

222. The broad scope of Investigation 7919 had left thirty unre-
solved issues and seven open allegations' requiring subsequent
investigation. The panel reported that all of those matters had been ad-

!

dressed satisfactorily and closed. Crossman, et al., ff. Tr.10.010, at 51
and Appendix B.

223. The evidence presented before the Board is convincing that the
remedial actions taken by HL&P for deficiencies in the STP program
were prompt, appropriate and (to the extent carried out as of the closing
of the Phase I record) for the most part effective. Testimony of the wit-
nesses and results of inspections and other staff observations indicate
that there was no effort by.HL&P to avoid responsibility for the prob-
lems and no unwillingness to initiate and carry out such actions as were
necessary to correct them. To'the contrary, HL&P management has
energetically taken steps to correct unsatisfactory and undesirable situa-
tions and has exhibited an active desire to ensure quality construction
and conformance with NRC requirements at the STP. On the other
hand, the Staf!'s SALP evaluation for the period July 1,1980-June 30,
1981, during which some of B&R's revised procedures were in efTect, in-
dicated that B&R was continuing to experience difficulty in effectively
correcting deficiencies in a timely fashion (Staff Exh.133 (I&E Rept.
81-37, at 5 6)) and, in that respect, was only " minimally ' satisfactory"
(id. at 3). Further, during the evaluation period, there were continuing
allegations of B&R harassment and intimidation of its employees (id. at
9). This report raises questions as to the adequacy of B&R's revised
procedures.

.

224. The improvement in managerial competence of HL&P is most
forcefully represented by two actions taken by HL&P shortly after hfr.
Goldberg joined the company in October 1980. First, based on his exten-
sive prior experience, hir. Goldberg soon realized that there were serious -
engineering problems and, in January 1981, HL&P's executive manage-
ment commissioned the Quadrex Corporation to study B&R's perform-
ance in that area (letter, Jack R. Newman to Licensing Board, dated
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September 28,1981: Tr. 2404-06,10,460 (Goldberg)).*'Second, he per-
ceived other problems in B&R's performance and, as early as January
1981, recommended that HL&P study alternatives for either upgrading
BAR's performance or carrying on the project with other contractors
(Tr.10,518,10,520 (Goldberg)).

225. To some extent, HL&P's remedial actions included improved
procedures under which B&R would carry out various activities, and im-
proved procedures under which it would supervise B&R's QA/QC

. activities. Although the quality goals underlying the new procedures are
to remain in effect, B&R's implementing procedures will not be used by
Bechtel and Ebasco. Bechtel and Ebasco procedures for implementing
their QA pregrams, not spelled out in this record, will be substituted.
Tr.10,458-59 (Goldberg); Staff Exh.131 (I&E Rept. 81-36, at 6-7); Tr.
10,090-93 (Phillips, Crossman, Hubacek); cf. Finding 254, h fra. Givent
the questions raised by the SALP report (Finding 223), together with '

the lack of any description of Bechtel and Ebasco implementing proce-
dures (or any evidence as to their efTectiveness), we find it necessary
that the record be supplemented in Phase II in order to complete the
record as to reasonable assurance of the effectiveness of current
procedures.

.226. The Board finds that, subject to the supplementation of the
record in Phase II, HL&P has taken remedial steps which appear suffi-
cient to provide reasonable assurance that it has the managerial compe-
tence and character to operate STP safely.

Issue C: Character and Competence to Operate the STP

227. Issue C states:

In light of (1) HL&P's planned organization for operation of the STP; and (2) the al-
leged deficiencies in HL&P's management of construction of the STP (includirig its
past actions or lack of action. resised programs for monitoring the activities ofits

-

architect engineer-constructor and those matters set out in Issues A and B). is there
reasonable assurance that Ht.&P will have the competence and commitment to
safely operate the STP?

223. HL&P presented its plans for the operation of the STP through
a panel consisting of Jerome H. Goldberg, Vice President. Nuclear Engi-
neering and Construction. HL&P, and Jerrold G. Dewease. Vice

''The Quadrem Rewrt itself states that the Quaoret review was iristrated ty HL1P in January 1981
iQuadres Reoort tMay,1941) Vol. I, at 1 11. Mthousm the thsacret Reenet s t'ot curremly a cart of
:::e r cord of this proceedmg, *e tame otikm nonce cithe torenmg case. ;0 CJ .t. t 2f43fil.

-
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President, Nuclear Plant Operations, HL&P (Goldberg/Dewcase, ff. Tr.
10,548). This panel also sponsored into evidence various sections of
Chapter 13 of the STP FSAR, as amended through Amendment 25, ad-
dressing HL&P's plans for operation of the STP (App. Exh. 56; Tr.

,
'

'

10,553 (Goldberg)).

229. The Applicants' witnesses both indicated that organizational ;

changes were ongoing and that future changes were anticipated (Tr.
10,553-54 (Dewcase, Goldberg)). Nonetheless, although operation of
the STP is at least 4 years away, HL&P has made considerable progress
both in defining the organizational structure that will ultimately be used
to manage STP's operation and in lilling key operating positions.

230. Mr. Dewcase will oversee the nuclear plant operations staff. He
will report directly to the Executive Vice President, as will the Stanager
of QA for Operatior:s and the Director, Nuclear Fuels.
Goldberg/Dewcase, fr. Tr.10,548, at 4. Based upon his past job assign-
ments and testimony before this Board, Mr. Dewcase appears to have ap-
propriate qualifications to occupy the position of Vice President, Nuclear i

Plant Operations. He has approximately 23 years of professional
experience, including 14 years of nuclear experience with the Tennessee
Valley Authority in such positions as instrument engineer, assistant en-
gineering supervisor, quality assurance supervisor and plant
superintendent. In his most recent position prior to joining HL&P he
was Assistant Director of Nuclear Operations for TVA in which he had
responsibilities involving the plant operations staffs of four nuclear*

plants. He also was responsible for the TVA training center.
Goldberg/Dewease, ff. Tr.10,548, at 2 3.

231. The organization for plant operations is divided into four func-
tional areas: operating, technical, maintenance and training. In
addition, two other organizations, the radiation protection group and an
administrative group, support the plant. Goldberg/Dewease, ff. Tr.
10,518, at 5-6; App. Exh. 56, FSAR,3{ 13.1,13.4 and Fig.13.12.

232. The operating section includes licensed operators and auxiliary
operators to operate the reactors. It is estimated that this section will
eventually consist of seventy eight persons under the direction of the
Operating General Supervisor. The Operating General Supervisor will
hold a senior reactor operator (SRO) license for each unit. Six shift su-
pervisor positions are planned for the operating section. Shift supervisors

will hold an SRO license for each unit and their functional duties will be
established prior to fuel load, emphasizing primary responsibility for
safe operation of the plant. Goldberg/Dewease. IT. Tr.10.548, at 6 7.
Shift supervisors, when serving as the senior person on site, will have
full authority to order plant shutdown in an emergency (Tr.10.555
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(Dewcase)).' Unit supervisors, who will also be licensed SROs, will
report to shift supervisors and will be responsible for reactor operations
command in the control room. Goldberg/Dewcase, fr. Tr.10,548, at 7.

233. : As of March 1,1982, HL&P had one Shift Supervisor, three
Unit Supervisors and seventeen support personnel in the operating
section. The Shift Supervisor and one of the Unit Supervisors who had-
been hired were previously licensed SROs on operating commercial
nuclear power plants. At that time, the reactor operations personnel
retained by HL&P were involved in writing system descriptions and/or
operating procedures. Moreover, as systems are turned over to HL&P,
these employees -were to participate in preoperational testing.
Goldberg/Dewcase, ff. Tr.10,548, at 7-8.

234. The technical section is under the direction of the Technical
General Supervisor and is made up of four subgroups: ' reactor
engineering; chemical operations, chemical analysis and results engineer-
ing (Id. at 8). The reactor engineering group will consist of a lead reactor
engineer and one reactor engineer for each unit. These positions have al-
ready been filled, two by persons with extensive nuclear experience and
the other by an engineer with appropriate nuclear training. Id. at 8-9; Tr.
10,560 62 (Dewcase). The reactor engineers are developing the core
physics and thermal hydraulic testing programs to monitor core perform-
ance. In addition, they are developing the initial start up test program,
the onsite special nuclear materials accountability program and the new
fuel receipt, inspection and storage procedures. Goldberg/Dewcase, fr.
Tr.10,548, at 9.

235. The chemical operations group is to consist of forty two
| persons, including a supervisor, six foremen, fifteen chemical operators

and twenty operator trainees and auxiliary operators. As of March 1,
1982, HL&P had hired one chemical operations foreman, three chemical4

: operators and four chemical operator trainees. The chemical operations
; group will be responsible for the operation of chemical process systems,

demineralizer systems, radioactive waste processing systems and nonra-
dioactive waste processing systems. Persons within this group have been
utilized to write procedures and develop training materials. Id. at 10.

; 226. The chemical analysis group will ultimately consist of twenty-
three people, including a supervisor, two lead technicians, a nuclear .,

'

I.
plant chemist and nineteen chemical technicians and monitors. As of
Ntarch 1,1982, this group consisted of a supervisor, lead technician and
six chemical technicians. The chemical analysis group is responsible for
plant chemistry and radiochemistry. Personnel within the chemical anal-,

ysis group have been occupied in writing procedures, developing training

,
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materials, conducting the preoperational environmental sampling pro-
gram and providing chemical analysis support for hydrostatic tests. Id. at
10-11.

' 237.' , The results engineering group will consist of a lead results ensi-
neer and approximately eleven results engineers. As of March 1,1982,
HL&P had retained the lead results engineer and six of the results
engineers. The lead engineer and one of those engineers have had nucle-
ar experience. Two results engineers have completed the 30-week West-
.inghouse Reactor Operator Training course. Id. at 1112. The results
engineers prepare test procedures, perform tests and prepare test reports-
for initial start up, maintenance and performance testing of plant

. systems. Results engineers will also develop solutions to problems and

. analyze equipment malfunctions in various plant systems. This group
has been engaged in developing the programs to implement the various
testing activities its personnel'will be performing during start up and,.

eventual plant operation. Id. at 12.
238. The maintenance group is divided into four subgroups: electri-

cal, mechanical, instruments and controls,' and maintenance support.
HL&P has made substantial progress in staffing these various
subgroups, and the personnel hired have been performing preventive
and corrective maintenance on the reservoir makeup pumping facility
and meteorological tower equipment. The maintenance personnel will
provide support for various start up and operations functions. Id. at
12 14.

239. The training section is responsible for plant statitraining activi.
. ties and consists of three subgroups: operating training, simulator train-
ing and general training. The simulator training group will utilize a plant-
specific simulator that, as of the close of the Phase I record,' was on
order and scheduled to be installed by mid 1983. A substantial number
of the instructor positions within the training organization have been
filled and those personnel are going to various technical schools and
preparing course work. Id. at 1516.

240. The radiation protection group will consist of thirty-three
individuals, including one wpervisor, two health physicists and thirty ra-
distion protection technicians, monitors and trainees. As of March 1,
1982, liL&P had retained one supervisor and one health physicist. The
supervisor has 30 years' experience in applied radiation protection in
both the Navy and commercial nuclear power plants. Id. at 16.

241. Fina!!y, an administrative group consisting of fifteen to twenty
employees is envisioned to provide clerical and administrative support
to the plant operations staff Od. at 17).
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242. With respect to technical support from outside the operations
group, HL&P is developing its own capability to perform non LOCA
transient analysis (/4. at 17). In January 1980, Nuclear Services Corpora-
tion completed a study for HL&P to determine (in light of the experi.
ence at Three Mile island) the requisite technical stalT HL&P would re-
quire to provide in-house technical support during plant operation (14.).
In this regard, HL AP's goal is to have an onsite stafT technically capable
of performing the design or design verification for all technical areas, es-
pecially those that are uniquely nuclear (/d. at 18). Mr. Goldberg's ensi-
neering and construction organization will also provide technical
support, as neaded (/d. at 4). In aid of that goal, HL&P has assigned
twenty-six perple to Bechtel in order to gain practical experience in the

- design activir/ associated with the STP so that HL&P may better main-
tain the plaat after it is completed and is operating. For specialized '

areas, HL&? anticipates it will continue to employ outside consultant
assistants. /d. at 18; Tr.10,558 (Goldberg).

243. Taking into account the stage of construction of the STP,
HL&P's overall staffing for the plant operation is well under way. Since
1977, when staffing began, over 100 persons out of approximately 450
for two unit operation have been hired. Those people hired are perform-
ing var.ous preoperational activities. In addition, before fuel is loaded at
the STP, HL&P will conduct tests of the plant equipment and systems.
A separate HL&P organization, designated as the Startup Group, has
beer established for this purpose. This group is already writing start up
test procedures. As each plant system nears completion, the HL&P -
Str.rtup Group, along with HL&P Plant QA, Bechtel QA and Bechtel
Engineering, will review the status of the system to determine what
must be accomplished before the system will be ready for testing and
operation. Goldberg/Dewcase, ff. Tr.10,548. at 20-22.

244 HL&P's plan for its shift organization is similarly well
developed. A Shift Supervisor with an SRO license will be on site any
time a unit is loaded with fuel. Id. at 29. Whenever he or she is the
senior person on site. this supervisor will have total authority to shut
down the plant (Tr.10.555 (DewcaseH. All personnel on shift are re-
sponsible to this individual. Reporting directly to him will be an organi-
zation for each reactor unit headed by a Unit Supervisor who has an
SRO license and a Chemical Operations Foreman with associated start.
Each unit also will have two operators with RO licenses, a Radiation Pro-

tection Techmeian/ Monitor and a Chemical Tecnnician/ Monitor. HLiP
does not currently contemplate a Shift Technical Advisor (STA) in its
shift organization but, rather. plans to provide for the expertise envi-
sioned for an STA through increased training ofits Shift Sucervisors. If.

735



__ _- - ___- - _ _ .. - _

_

.

, -

-

e

:
.

however, in the future the NRC requires that a specific Shift Technical
Advisor position be established, HL&P has ecmmitted to creating such
a slot,~ possibly using an additional licensed operator (probably an SRO)'-
for that purpos. Goldberg/Dewease, ff. Tr.10,548, at 29-31; Tr.
10,557,10,565 (Dewcase).

245. Procedures are being drafted to limit access to the control room
and to govern the turnover in personnel between shifts (Gold-
berg /Dewcase, ff. Tr.10,548, at 31). A Plant Operations Review Com-
mittee (PORC) has been established in accordance with technical specifi-
cations to advise the plant superintendent on matters important to
safety. Among the activities conducted by the PORC are review of
procedures,' tests, changes to technical specifications and safety-related
systems,- technical specification violations, 24 hour notification items,
plant operations and the security and emergency plans. PORC proco-
dures are designed to minimize the possibility of suppression of dissent-
ing opinions regarding safety matters. Id. at 33 34. Moreover, there is a
corporate level committee known as the Nuclear Safety Review Board
-(NSRB), with the function of reviewing matters such as proposed
changes to procedures, equipment, systems, technical specifications and
the operating licenses.' The NSRB will further routinely audit various as-
pects of plant operations.14. at 5,34-35. Although HL&P has not con-
sidered whether a public representative should be included on this
Board, and has received no requests for such representation, it indicated
that the company has been disposed to allow public participation in
other sensitive areas and, at the time of, plant operation, would consider
that question (Tr.10,564 (Goldberg)).

246. HL&P's plans for the operation of the STP were addressed by
the Staff through a panel consisting of Lawrence P. Crocker and Glen L.
Madsen. Crocker/Madsen, ff. Tr.10,721.!* Mr. Crocker is the Section
Leader, Management Technology Section, Licensee Qualifications
Branch of the Division of Human Factors Safety, Office of Nuclear Reac-
tor Regulation (NRR). NRC. He participated in the management and -
plant staffing review for operation of the STP. Mr. Madsen is the Chief
of Reactor Project Branch 1. Region IV NRC. He is responsible for in-
spection activities at the STP, inc!uding those activities relating to the
transition program. Id. at 1-2, Professional Qualifications." This panel
submitted as evidence the Staff's Partial Safety Evaluation Report

D The testimony of the CrocnerrMadsen patiet. .csetner 'sith eariier prepared tastimony of Mr. Crocket
arid Mr. Fmenet R. Weriseac'i INRR) wd the 5:211's cartial sER. =ere not 3 resented orally eut. W
asteement or 4d arties. *ere stoulated into ine record a tr. 10.718 11).H

Str. tienspacn s we note M. cuen re memn Mr. Crecker e sect:on arid assistes mm during the
9anagement review.
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(PSER) (NUREG-0780, dated April 195tl) relating to the adequacy of
HL&l's plans for the operation of STP .ut., Sections 13 and 17). The
evaluation of management was made against the guidelines of

.

NUREG 0731, and HL&P's management was found to be properly orga-
nized and prepared for eventual plant operations (/d. at 131). The <

PSER was issued in response to CLI-80 32 (as we!! as to the er?.!ier sug-
gestion of this Board, set forth in our Memorandum dated March 10,
1980) and constitutes the StafTs evaluation as of April 1981. Future -
amendments will be included in the final SER. PSER at 1 1.

247. As a result ofits review, the NRC Staff concluded that the Ap-
plicants' planned management and operating organizations meet the re-
quirements of current NRC rules and regulations, are in conformance

'

with NRC guidelines, and are acceptable to the NRC Staff. PSER at 1 1.
248. Management of facility construction at STP has been more

complex, from an organizational standpoint, than management of plant
,

'

operation is likely to be. This is so because, unlike construction, almost-
all operating personnel will be under HL&P's direct control rather than
that of contractors. Further, the work force for plant operation is consid-
etably smaller than for plant construction. Tr. 9896-99 (Hayes)t Tr.
9903-04 (Shewmaker): Tr. 9906 08 (Phillips).

249. Taking the degree of organizational complexity for operation
into account, and based on the testimony of the Goldberg/Dewcase and
Crocker/Madsen panels, together with cross-examination by the Staff
and Board examination of the Goldberg/Dewcase panel,82 we conclude
that there is now reasonable assurance that HL&P will have the compe-
tence and commitment to operate the STP safely. Because of the prelimi-
nary nature of the testimony on this issue, this finding is based on our -

i

expectation that the testimony will be updated prior to issuance of any
Decision authorizing facility operati,on. '

i

1ssue D: Adequacy of Current Construction QA Programs

250. Issue D. as .idmitted in the Second Prehearing Conference
Order, supra, states:

In lignt of HLAP's prior performance m the construction or the STP as ret'.ected, in
part. in the . Notice of Violation and Order to Show Cause dated .spril 30.1930. and
Hl.AP's responses thereto irilings of Stay 23. 1980, ano Juiv 23.1930s ano actions

.

!! ecause of me erettmmary status of the uitormauori eresented. CCANP regie: act to cross 4:ammei?

me simters/Dewesse ennes iTr. 3 H4t

,
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taken pursuant thereto. 'do the current HL&P and Brown & Root (BAR) construc-
' tion QA/QC organizations and practices meet the requirements of 10 C.F.R. Part
. $0, Appendia 8; and is there reawnable assurance that they will be implemented so4

that construction of STP can be completed in conformance with the construction
t permits and other applicable requirements?

251. Subsequent to the admission of Issue D, and as a result of
Brown and Root's replacement by Bechtel and Ebasco as engineering
manager and construction contractor, respectively, the Board advised
the parties that it would consider the adequacy of the construction
QA/QC program as modified to reflect the new organizational
developments. Fourth Prehearing Conference Order, supra, at 3-4. Issue

'

D has there. fore been modified by replacing the reference to " Brown and
Root (BAR)" with "Bechtel/Ebasco."

252. The current QA/QC organization and program were presented -
by HL&P through a panel made up of James.E. Geiger, Donald T.,

Krisha and Clyde L. Hawn (Geiger, et al., fE Tr.10,580). At the time
this testimony was offered, Mr. Geiger was the HL&P Project Quality
Assurance Manager for the STP. His extensive QA/QC experience in-
cludes the position as Project QA Manager for San Onofre Units 1, 2
and 3. Id. at 1-3. As of July 1982 Mr. Geiger became the Corporate QA
Manager for STP and was replaced as Project Quality Assurer ce Manager
by Mr. Al Walker. Mr. Walker has 9 years' QA/QC experience in nuclear
plant construction. Tr.10,583 (Geiger). Mr. Krisha is the QA Manager
for the Houston area office of Bechtel and is currently assigned as the
STP Project QA Manager (Geiger, er al., ff. Tr.10,580, at 1). Mr. Kris-
ha's QA/QC experience includes serving as Bechtel QA Manager /Do-
mestic Projects, where he was responsible for managing the Bechtel QA
activities at the Palo Verde, Vogtle and Rancho Seco Nuclear Generating
Stations (14. at 4). Mr. Hawn is the Quality Program Site Manager for
Ebasco Services, Inc. (Ebasco) at the STP (/d. at 1). Mr. Hawn's QA ex-
perience includes holding such positions as Senior QC Supervisor, QA
Supervisor, Quality Program Site Manager and QA Manager at WPPSS
Nuclear Project Nos. 3 and 5, Laguna Verde. Waterford Unit 3 and the
Tokamak Fusion Test Reactor prior to his assignment to the STP (id. at
6). This panel also sponsored into evidence App. Exhs.'55 and SSA,
which provide a description of the quality assurance program currently
being implemented at the STP (Tr.10.582 (Geiger)).

253. The Staff presented John W. Gilray to testify on the adequacy
of HLiP's current GA/QC organization md program for the balance of
design and construction (Gilray, tE Tr.10.o39). Mr. Gilray is the princi.

_ pai quality assurance engineer within the Quality Assurance Branch
(OAB) of tne Omce of Nuclear Reactor Regulation (NRR). Division of
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. :.. - Engineering. Since the Show-Cause Order of April 30,1980, Mr. Gilray
.# has been the QAB reviewer responsible for the evaluation of changes in

.

HL&P's docketed QA/QC program for design and construction to deter-
: mine its acceptability. Id. at 1. Specifically, Mr. Gilray reviewed HL&P's -

,

most recent submittal to the Staff on March 9.1982, being Revision 3 '

to its docketed QA program for the remaining design.and construction '

activities at the STP (id. at 4-5). In addition, the Staff presented the tes-
~ imony 'of Lawrence P. Crocker and Glen L.- Madsen concerning the -t
qualifications of Bechtel and Ebasco (Crocker/Madsen, ff. Tr.10,721).

;

See Finding 246, supra, for an identification of this panel.
. .

!

254. :HLAP's Revision 3 to its- QA -program describes three
programs: the previously updated and Staff-approved QA program for'
HL&P, and the QA programs of the two recently assigned principal
contractors, Bechtel and Ebasco. The reGd HL&P portion of the QA'

program provides for an improved QA organization with increased au-
thority and responsibilities for surveillance by HL&P_ personnel during
the day to-day design and construction activities. Gilray, fr. Tr.10.689,-

at 5. Bechtel has committed to apply its Staff approved quality assurance
.

'

topic.!! report BQ-TOP-1, Revision 3A, as modified in Part B of Revision
3 of HL&P's latest QA program for Bechtel's engineering, procurement,
and construction management activities at the STP, Similarly, Ebasco
has committed to apply its Staff approved quality assurance topical-
report ETR-1001, Revision 10a, as modified in Part C of Revision 3 of -
HL&P's latest QA program for the quality assurance and quality control

. i

of Ebasco's construction services at the STP. Id. These topical reports
are Bechtel's and Ebasco's descriptions of generic QA/QC programs that

~

satisfy Appendix B criteria. These programs ~ were then modified to con-
form to the plant specific needs of STP. Geiger, er al., fi. Tr.10,580, at '

9-11. The program commitments made by HL&P as a result of the -

Show-Cause Order have been carried into the current QA/QC organiza-
tion and program. with modification necessary to accommodate the re -
placement of B&R by Bechtel/Ebasco (id. at 13 15).

255. Bechtel's organization for performing its QA function at the
STP is under the direction of Bechtel's Los' Angeles Power Division.
Reporting to the Los Angele% Power Division Manager of QA is a QA
Manager for the Houston area omce. This manager provides technical
and administrative direction to the STP Project QA Manager. 'who, with
the assistance of higher levels of QA management, is responsible for
assuring the satisfactory implementation of the 3echtel project qualit/
program at the STP. The Bechtel STP organization consists of three sec-
tions reporting to the Project QA hianager: design GA. construction |
QA, and site QC associated with Bechtel's job site activities. The first

t
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two of these sections are supervised by a project quality assurance ensi-
neer (PQAE) and the last section by a project quality' control engineer
(PQCE). Id. at 1517. >

256. The design PQAE is responsible for assuring the implementa-
tion of the quality program within the design office through review,
surveillance, and audits of engineering and procurement activities. The

''

4 construction PQAE is responsible for ' assuring that Ebasco and other
: contractors' construction activities comply with approved quality pro -
gram and engineering requirements by surveillance of in process and
completed work, review of documentation, and audits for quality pro-
gram compliance. Id. at 1617,

257. This QA surveillance over construction is pursuant to Bechte!'s
construction manager role and represents an additional layer of QA
review not present when B&R had both construction and construction .

. manager roles (Tr.10,619 (Geiger)). Moreover, HL&P will monitor
Bechtel's surveillance over Ebasco (Tr.10,622 (Geiger)). This is all in
pddition to Ebasco's primary obligation, as constructor, to have a
QA/QC program that complies with 10 C.F.R. Part 50, Appendix B.
Bechtel's site PQCE is responsible for performing QC inspections asso-

'clated with Bechtel's job site activities; specifically r c i te e p , storage and,

maintenance of permanent plant items. The site PQCE is also responsi-
ble for verifying the effectiveness of the contractor's QC program by sur-
veillance and redundant inspections of selected work activities which
had previously been accepted by the contractor's QC personnel. The
Project QA Manager, the PQAEs and the PQCE all have "stop work"
authority over quality-related activities at STP. Geiger, er al., ff. Tr.
10,580, at 17.

258. Bechtel QA is responsible for review and approval of Ebasco's
QA/QC procedures and instructions (/d. at 18). HL&P in turn will moni-
tor Bechtel's approval of Ebasco's implementing procedures (Tr.10,622
(Geiger)). Bechtel will also audit and monitor the activities and docu.
mentation of organizations and individuals involved in the implementa-

_

tion of the constructor's QA/QC program (Geiger, er al., ff. Tr.10,580,
at 18). Bechtel management will be informed of QA/QC activities
through audit reports, monthly trend reports, management staff meet-
ings and an annual review meeting that covers the status of the QA/QC
programs of the various Bechtet divisions and projects (id, at 18-19).

259 Bechtel's QA program is functionally divided into engineering,
h:ocur.ement and construction. Project engineerms is r:sponsible for all
Bechtel engineering design work performed by and for the project and
for checking and reviewing functions performed on the project. Procure-
ment specifications for material and equipment are prepared by engineer-
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- ing and reviewed by QA for adequacy of specified QA program and docu-
mentation requirements. Procurement supplier qual,ity (PSQ) performs
a surveillance and inspection function over supplier activities and-
reviews completed supplier quality verification documents at the sup-
plier's facility. The inspection of items received is performed by Bech-
tel's QC group at the construction site. QA monitors this process and
performs audits and surveillances to assure effective implementation i

and has the authority to stop supplier work and shipments until required
corrective action has been taken and verified. Id. at 19 21.

260. The Bechtel construction management organization is responsi-
ble for the overall construction program for the STP, including such
functions as planning, scheduling, monitoring, and evaluating the
Ebasco and contractor construction:and' QA/QC- activities. Each
contractor, including Ebasco, is held responsible for performing con-
struction work within the scopes of its contract in accordance with ap-.

proved procedures and a quality. program. Contractors are responsible
for audits and surveillances of their respective work and QC activities.
Bechtel QA'is responsible for conducting audits, surveillances, and
selected redundant inspections of the Ebasco contractor. work and

~

'

QA/QC activities. Id. at 21.
261. Ebasco's STP QA/QC organization consists of three basic

groups: QA, QC, and Quality Records. Each of these groups is headed
by a site supervisor who reports to the Quality Program Site Manager.
The QA group is responsible for performing planned and scheduled
audits of Ebasco activities, including the performance of trend analyses .
of nonconformance reports, and deficiency reports to identify any-trends
adverse to quality. The QC group is responsible for performing inspec-
tions and witnessing or performing examinations and tests of all Ebasco
nuclear safety related construction' activities. The Quality Records group
is responsible for assembling documentation packages, verifying the
completeness and accuracy of the records, providing adequate safeguards
and retrievability of records while under Ebasco control, and for trans-
mitting completed records to HL&P. Id. at 22 23.

262. HL&P will conduct a series of reviews of engineering,
procurement, construction management, and construction activities to
assure proper implementation of its contractors' QA programs. Initially,
HL&P has r: viewed and approved all aspects of the docketed QA/QC
program. HL&P will_aiso condt.c: 2 series of audits, surveillances and
selective inspections to assure tnat the procedures of Bechtel, Ebasco,
and other constructors not only occurately reflect regulatory require.
ments but are in fact being implemented. Id. at 24-25. In a selectise in-
spection HL&P takes a plant component which has been previously !n-
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spected and approved by its contractor and performs a reinspection (Tr.
10,620 (Geiger)). In contrast, a surveillance of contractor's activity

'

"

would involve the situation in which HL&P performs a QC function of - '

ongoing work (Tr. 10,620-21 (Geiger))..HL&P will remain closely in-
| volved in the project through daily activities ofits QA personnel, weekly
meetings with Bechtel and Ebasco QA personnel and receipt of monthly

, trend reports. An annual independent assessment 'of the STP.QA pro-
gram will be conducted throughout the life of the project by an organiza-

! tion not involved in the project. Geiger, er al., IT. Tr.10,580, at 25-26 3
263. The Sia(f review of Bechtel's staffing of key positions within its

QA/QC organization indicated that persons with appropriate experience
are being assigned (Crocker, et al., ff. Tr.10,721, at 7). The project QA
Manager has 8 years of nuclear QA experience; the design office PQAE
has 16 years of QA/QC experience; the construction PQAE has 17 years .

- of nuclear QA/QC experience; and the site PQCE has 15 years of ''

DA/QC experience (Geiger,' et al., IT. Tr.10,580, at 30-31). Similarly,
key persons within the Ebasco QA/QC program have had appropriate
experience; the site QA supervisor has 11 years' experience in design,
construction and QA of power plants and the site QC supervisor has 12
years' experience (/d. at 32-33). t

264. Accordingly, based upon the programs outlined above, it ap-
pears that HL&P, Bechtel, and Ebasco QA/QC organizations have the
requisite independence from cost and scheduling in order to perform
their functions (Tr.10,632 (Geiger, Krisha)). All organizations report
to upper level management oft site (Geiger, er al., fr. Tr.10,580. at 13,
15,22, and Figures 1,2, and 3 attached thereto). The Staff performed a
detailed review and evaluation of the HL&P program, including Bech-
tel's and Ebasco's QA programs, and' concluded that these programs de-
scribed the necessary requirements, procedures and controls that, when
properly implemented, will comply with the requirements of Appendix
B to 10 C.F.R. Part 50. Gilray, ff. Tr.10,689, at 5 6. The Staff concluded
that based upon past experience and association with Ebasco and
Bechtel, both corporations are well-qualified in the activities they have
been assigred at the STP. The Stati further found that based upon pre-

,

liminary reviews both organizations are selecting individuals with consida
etable qualifications and experience to manage their responsibilities at
the STP. Crocker/Madsen, IT. Tr.10,721, at 7.

265. Cross examination by the Intervenors of the Geiger panel and
of Mr. Gilray did not :lic:t any evidence counter to the direct :estimonyn
of these witnesses. The cross examination of Mr. Gilray served to eluci.
date some of the changes and improvements to the QA/QC program
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which have occurred since issuance of the Show-Cause Order and as-
sumption of responsibilities by Bechtel and Ebasco (Tr. 10,690 10,702

8

(Gilray)). In particular, we note that proficiency tests for QA/QC inspec-'

- tors are not to be limited to oral or written tests but rather will also in-
clude physical demonstrations that the inspector can perform the inspec-
tions to which he will be assigned - a situation which did not always
obtain under the B&R QC activities (Gilray, ff. Tr.10,689, at 3: Tr.
10,697-98 (Gilray); see also Tr.10,711 (Gilray)).

266. In response to Board questions, Mr. Gilray indicated that,
based on his past association with Bechtel and Ebasco, the construction
QA/QC program would likely be properly implemented. He stated that
in most cases QA/QC program implementation by these organizations
had been satisfactory. He acknowledged that, in certain cases, Bechtet
and Ebasco have had prob' ems, but he opined that they "have learned
by their mistakes." Tr.10,705 (Gilray). He added that, although some
problems would likely arise, they would be no worse than what would be'

expected on a normal large construction project. With respect to
Bechtel, he commented that the problems which had arisen were not
generic but were specific to particular plants. Tr.10,717 (Gilray).

267. The three-layer QA/QC program provides an additional layer of
quality review to that present under the HL&P-B&R program. Manage-
ment officials from HL&P and Ebasco expressed the view that the new
arrangement on balance provides advantages and does not detract from
the ability of the construction contractor to perform a quality job. Tr.
10,508-09 (Goldberg, Crnich). Mr. Gilray expressed a siniilar view for
the Staff (Tr. 10,707 08, 10.713 14).

268. We conclude that the current HL&P, Bechtei, and Ebasco
QA/QC organizations and practices meet the requirements of 10 C.F.R.
Part 50, Appendix B. We also conclude that there is reasonable assur-
ance that the QA program for the STP will be implemented so that con-
struction of the STP .<ill be completed in conformance with the con-
struction permits and other applicable NRC requirements. Of necessity,
however, this latter conclusion is based in large part on the experience
of 3echtet and Ebasco at other sites together with the background and
experience of personnel assigned by Bechtei and Ebasco to the STP.
For, at the time the Phase I record was closed. Bechtel and Ebasco had
not yet undertaken significant safety related activities at the STP. As
pointed out in our opinion on Issue B, however, we are requiring the
StalT land other parties, including the Applicants. if they wish) to supple-
ment tne record in this regard by reporting to us during the Phase !!
hearings concerning the implementation of the QA/QC program for

. construction. .kr p. o97, supra.
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-- 269. Although issue D by its terms'is limited to the adequacy of the -;

;QA/QC program for continued construction,' the replacement of BAR
' by Bechtel and Ebasco caused us additionally to hear _ testimony on Bech-

'

tel's organizational framework for continued construction, including con-
sideration of plans for design, a review of past problems, project con-

a struction and HL&P management involvement. Fourth Prehearing Con-
y ' ference Order, supra, at 4. The Applicant addressed these questions

through a panel of Jerome H. Goldberg, HL&P's Vice President for
Nuclear Engineering and Construction, Burton L. Lex, Bechtel's STP
Project Manager; and John Crnich, Construction Manager for Ebasco at
STP (Goldberg, er al., fr. Tr.10,403). The. Staff presented the

' Crocker/Madsen panel (see Finding 246, supra) (Crocker/Madsen, fr.
. Tr.10,721).

270. Bechtel and Ebasco have each had extensive experience in
nuclear power plant construction activities. Bechtel is one of the world's
largest engineering firms engaged in nuclear power plant design, con-
struction and start up activities. During the past 8 years it has been in-

~

volved in the design of fifty nuclear power units (total capacity SI,000
MW) and in the construction of forty one units (total capacity of 43,000
MW). Ebasco over the last 20 years has served as constructor or con-
struction manager on seventeen nuclear units, as architect engineer for
live nuclear units (at which construction was performed by others), and
has constructed'one nuclear unit according to another architect-
engineer's design. It also has spectile experience in the take over of con-
struction management activities at a non nuclear facility where work had
been started by others. Crocker/Madsen, ff. Tr.10.721, at 5-7;
Goldberg, er al., ff. Tr.10.403, at 7 9; App. Exhs. 52 and $3.

271. All professional personnel assigned by Bechtel to its transi..on
team (and identifled on this record) have had appropriate previous
nuclear experience, and assignments to the team appear to have been
made to provide for continuity from the transition phase through to proj.
ect completion. Ebasco also appears to be staffmg its organization with
persons having considerable nue! ear experience. Crocker/Madsen, ff.
Tr.10,721, at 6-7. Moreover. HL&P has taken an active role in both the
transition program and in planning for the comple: ion of the design and 1

construction of the STP. It is providing overall project direction to Bech-
tel's project manager. It has taken special care to assure that the root
causes identitled in its response to 1&E Report 7919 and the Order to
Show Cause are considered by both Bechtel and Ebasco in their transi-
tion program and plans for the completion of STP. Goldberg, et al., !T.
Tr.10,403, at 36-44. Sigmticantly, HLAP_ has expended consideraole
effort in upgrading tne $xills and experience of its own managerial and
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technical personnel. HL&P replaced many key personnel with individu-
-.

.als who had greater experience and/or training, all b an effort to im-
prove construction performance. Tr.
Findags 209-216, swro,

. 10,480 84 (Goldberg); see also

272. The foregoing organizational plans and activities and the per -
sonnel identified thus far provide reasonable assurance that HL&P,
Bechtel and Ebasco have organized themselves in such a manner that
the belance of design and construction can be completed in conformity
with the construction permits, the Atomic Energy Act, as amended, and
the Rules and Regulations of the Commission.

Issue E: . AdagnacyofExistingStructures

273. Issue E states:
.

Is there reasonable assurance that the structures now in place at the STP (referred
.,

to in Sections V.A(2) and O) of the Order to Show Cause) are in conformity with
the construction permits and the provisions of Commission resulations? If not, has
Hl.AF taken steps to assure that such structures are repaired or replaced as neces-

. sary to meet such requirements?

274. The structures referred to in Sections V.A(2) and (3) of the
Show Cause Order are the Units I and 2 Reactor Containment Buildings
(RCB), Unit 1 Fuel Handling Building and Unit 2 Mechanical Electrical
Auxiliary Building (MEAB) (Stat Exh. 46, Show-Cause Order, at 6).
As set forth in the Show-Cause Order, deficiencies with respect to those
structures included improper construction practices during the placement
of concrete, concrete voids, improper cadwelding practices, improper
placement of Category I backfill, a dimensional error in one of the build-
ings (see Findings 318 326 on Intervenor Contention 1.1, infra), and in-
adequate welding controls (/d. at 1 11). As a result of these deficiencies,
the Show Cause Order directed that a review be made of existing struc-
tures to determine whether work in the three areas of soil, concrete, and
welding had been properly performed and. if repairs were required, to
describe the extent of the repairs and a schedule for completion of work
(id. at 1415). This process has now been substantially completed.

275. In HL&P's July 23, 1980, response to the Show Cause Order
(see Finding 85), the status of the work in the three areas was reported,
verification of the work performed to date was set forth, and a repair
program, where sporopriate. was outlined (Staff Exh. 48, at 14). We
turn to each of the three ater.s.
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(1) - Adequacy of Category iStructuralBackfill

276.- The Show Caust. Order directed HL&P to perform five tasks
relative'to the structural backfill at the STP. HL&P was directed to
review information or obtain data to: (1) verify the test fill program
that established the soil conditions, lift thickness, compactive effort, and
equipment characteristics necessary to develop the requisite in-place
densities; (2) perform a comparison of backfill material tested and de-
scribed in FSAR Section 2.5.4.8.3 (addressing liquefaction) with the
backfill used in the field; (3) determine the sequence of construction fo!-
lowed for existing backfill, including the loose-lift thickness and number
of passes of the equipment to obtain the required density; (4) determine
the adequacy of the density of the existing backfill material, including
that under structures founded on backfill; and (5) explain the rationale
behind the construction procedure of using 18 inch loose lifts compacted
by eight passes of the equipment to achieve the required densities. Staff
Exh. 46, Show Cause Order, at 14

277. In addition to the Show-Cause concerns, the Staff reported six
items of noncompliance with respect to the STP structural backfill pro-
gram in Inspection Report 79-19. Specifically, those items of noncompli-
ance found that: (1) Pittsburgh Testing Laboratories' (PTL) proce-
dures did not provide instructions for depth ofin place density testing

~

(Staff Exh. 46, Appendix A, item of Noncompliance 4); (2) B&R con-
struction procedures failed to set forth an identified and documented
basis for the acceptability of the required minimum of eight roller passes
(/d., item of Noncompliance 2); (3) PTL did not record the actual
number of roller passes or the actual lift thicknesses in the earthwork in-
spection reports (EIRs) (/d., item of Noncompliance 5); (4) the PTL
relative density test apparatus was broken for a period between Novem-
ber 1979 and January 1980, and backfill placement proceeded although
the required laboratory test could not be performed (/d., Item of Non-
compliance 3); (5) Woodward Clyde Consultants (WCC) used a non-
conforming hammer for standard penetration tests of the backfill from
January 28,1980 to February 4,1980 (/d., Item of Noncompliance 16);
and (6) WCC used a nonconforming split spoon for its standard penetra-
tion testing (/d., item of Noncompliance 17). See also Pettersson, et al.,
IT. Tr. 5796, at 23 24.

273. In January 1980, to respond to initial concerns raised by the
Staffinscection team still conducting Inspection 7919. HL&P and B&R
initiated a soil test boring program to assess and verify the adequacy of
the in place Category I strue: ural backtill at the S,TP. This program was
conducted by geotechnical engineers from WCC. P:ttersson, er al.,17.
Tr. 5796, at 26. The program, completed in Aoril 1980 verified the

f
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overall adequacy of the Category I structural backfill, but recommended
further confirmatory investigations in four spdeific areas to assure engi-
neering adequacy of the backfill. id. and StafiExh. 48, at 2-2.

279. At the time the Staff Show-Cause Order was issued in April*
'

1980, data obtained during the WCC test boring program were already' '
under analysis. Upon issuance of the Show-Cause Order, liL&P estab-

! lished a special Task Force to respond to We Show-Cause Order, com-' '
prised of geotechnical and QA engineers frgm both liL&P and B&R.
The Task Force was to perform a study trs ver.fy the acceptability of pre-
viously placed backfill, the testing methods used in determining the ade-
quacy of that backfill and the adequacy of the in-place Category I struc-
tural backfill. Pettersson, er al., ff. Tr. 5796, at 27. WCC, which was in
the process of completing its verification analysis, was assigned by the
Task Force to investigate, analyze and conduct further verification
studies. Id. and Staff Exh. 48, at 2 2 and 2 3. In addition liL&P deemed
it desirable that an independent assessment of the Category I structural
backfill analysis be performed. Accordingly, in Stay 1980, the firm of
Shannon and Wilson, Inc., was retained as consultant to B&R to estab-
lish an independees review committee of geotechnical experts to review
the Category i nructural backfill construction for the STP and to review
th,e work of the Task Force. Pettersson, er al., ff. Tr. 5796, at 27; Stafi
Exh. 48, at 2-4 and 2-5.

280. The Applicants presented panels o' witnesses from the Task
Force and from the Expert Review Committee, respectively, in response
to the concerns relative to the backfill expressed in the Show-Cause
Order and Board issue E. The first panel consisted of C. Bernt
Pettersson, Assist:.nt Discipline Project Engineer for B&R at the STP:
Timothy K. Logan, Project QA Supervisor for flL&P's W.A. Parish
Generating Unit and liL&P's QA representative on the STP Soils Task
Force; Charl s S. Iledges. Prcject 5 tanager for WCC's work at the STP;
and W, Stephen 5tcKay, Corporate 5fanager for Quality Assurance at
PTL. This panel addressed the development of the structural backfill
program at the STP snd the Task Force's effort in response to the Show-
Cause Order. Pettersson, et al., ff. Tr. 5796.

281. The second panel consisted of Stanley D. Wilson, a private con-
sulting engineer and lounding partner of Shannon and Wilson, Inc., and
Thomas E. Kirkland, senior principal engineer and engineering group
leader in Shannon and Wilson's Seattle of0cc. This second panel de.
scribed the Expert Committee's evaluation of the Task Force's work
and its lindings on the adequacy ol' the Category I structural backlill at
STP. Wilson /Kirkland, IT. Tr. 2697, at 5. This panel further sponsored
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into evidence the Expert Committee's final report concerning the Show-
Cause item # 2 structural backfill investigation. App. Exh. 6.

282. The Staff addressed the resolution of the structural backfill
issue through its Crossman panel (see Finding 19, supra) (Crossman, et
al., ff. Tr.10,010).

283. The Applicants' Task Force panel first explained how backfill
was placed at the STP. Backfill was placed, compcted, and accepted in
individual layers or lifts. The, backfill placed at one time in a specific area
is called a placement and several placements of backfill are generally re-
quired to complete one lift over an entire building foundation area. All
placements were compacted before an overlying placement was made.
Pettersson, et al., ff. Tr. 5796, at 7.

284. Although no specific code or standard governs placement and
the compactive effort of Category I structural backfill for the safety-
related structures at the STP, compacted properties of the backfill must
be consistent with the structural design criteria for foundations and em-
bedded walls of all Category I structures. Id.; Regulatory Guide 1.70. To
satisfy this general requirement, specifications were developed in 1974
jointly by B&R and WCC to decide upon material properties of the
backlill. Material from the Eagle Lake area (Colorado River Alluvium),
approximately SS miles from the STP site, was determined to be the
best source area for the fill material. Pettersson, er al., ff. Tr. 5796, at 8.
Upon re evaluation of this choice in light of the Show Cause Order, it
was again determined that the 1111 material had all the desired characteris-
tics of an ideal structural backfill (Tr. 2807 (Wilson)).

285. Based on the 1974 laboratory testing of this material, WCC ini-
tially recommended that an 80 percent relative density requirement for
backfill at STP would provide an ample factor of safety against
liquefaction. Pettersson, et al, ff. Tr. 5796, at 8. B&R, with the approval
of IIL&P, adopted a specification requirement for the STP providing for
a minimum relative density of 80 percent and an average relative density
of 84 percent (/d. at 9; Tr. 2736 (Kirkland); Tr. 609192 (liedges)). Con-
struction procedures were developed in an effort to implement these
end process goals in 1976. It was determined that a 10 ton steel drum
vibratory roller should be used to compcet lifts with a maximum loose-
lift thickness of 18 inches. It was further decided that after eight or
twelve passes (depending on whether the lift were an underlying or sur-
face lift), it would be appropriate to begin in place density testing to
evaluate the adeg'aacy of compaction. Although not set forth in the con-
struction procedures, the Applicants' witnesses asserted that it was un-
derstood by construction that the density tests were end process tests

_

and that the compaction elTort would be continued beyond the minimum
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number of passes until proper density was achieved. Pettersson, et al,
ff. Tr. 5796,' at 11 and 12; Tr. 5949 51 (Pettersson, Hedges); Tr. 5952
(Logan); Tr. 6104 05 (Logan, Hedges).

286. With respect to monitoring this process, PTL inspectors were
to provide continuous inspection of the placement of all material
(Pettersson, et al., ff. Tr 5796, at 13). In this context, continuous in-..

spection was interpreted to mean observing the placement process suffi<
ciently to assure that the minimum construction procedures were met
and that the final acceptance density was achieved (Tr. 2815 (Wi: son)),
For example, in the inspectors' earthwork inspection reports (EIRs), a

' checklist indicated not the actual loose lift thickness but only that the
lift was 18 inches or less. Similarly, inspectors did not check the actual
number of roller passes performed to ach? eve the requisite density but
rather only that the minimum number of passes required had occurred.
Pettersson, et al. ff. Tr. 5796, at 14. The requirement for a minimum
number of passes, which stems from construction procedures, assures a

. minimum uniformity throughout the entire structural backfill (Tr. 6105,
6118 (Hedges)). If the requisite density is achieved, the number of
passes required to achieve that density, beyond the minimum required
to achieve uniformity, becomes technically irrelevant (Tr. 6104, 6135
(Logan)).

287. To determine the density of each lift after compaction, PTL
inspectors generally performed at least one field density test for every
20,000 square feet of unrestricted backSIL For every fourth field density
test, at least one laboratory maximum minimum test and one gradation
test was performed. Pettersson, et al, ff. Tr. 5796, at 10. It was then
recorded on the EIR'and Density Test Reports whether the required
relative density. had been achieved (id. at 15). In addition, backfill mate-
rial qualiGeation, placement, inspection, and testing were monitored by -
HL&P QA personnel (/d. at 17).

288. All the questions raised in. the Show-Cause Order: relative to
backGil have. been adequately answered. Specifically, HL&P found no
material difference between the soil properties tested in 1974 and the
soil properties found during the 7919 Inspection. Pettersson, et al, ff.
Tr. 5796, at 29; Crossman, et al., fr. Tr.10,010, at 38: Staff Exh.120.
Construction procedures for Category I structural backfill were devel .
oped based upon specification requirements and existing industry
practices. Pettersson, er al. ff. Tr. 5796, at 29; Crossman, et al.. ff. Tr.
10,010,- at 36: see also Staff Exh. 40. The original test Gil program

>
,

showed that approximately 80 percent relative density could be obtained
by four passes over loose lifts of between 18 to 24 inches. However, the
Expert Committee report found that sixteen to twenty passes or more

,
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are presently needed to consistently meet the desired densities. It further
stated that this number of passes is consisten; with the number actually
performed in the field before the requisite density was met. App. Exh.
6, at 30. Nonetheless, B&R site geotechnical engineers originally recom-
mended that provisions for a minimum of twelve roller passes be initially
incorporated into construction procedures. B&R subsequently concluded
that the minimum of twelve passes would actually only be necessary on
the surface lift. Crossman, et al, ff. Tr.10,010, at 36. This was so be-

,

cause underlying lifts would receive further densification upon compac-
tion of overlying lifts. Pettersson, et al, ff. Tr. 5796, at 12. Although not
set forth in the procedures, HL&P and B&R indicated that it was gener-
ally understood the twelve passes represented an appropriate place to
begin end process testing. Pettersson, et aL, ff. Tr. 5796, at 11-12.

~

289. The Staff reviewed the procedures used to perform the test lill
program, and the technical reference document entitled, " Test Program
for Compaction of Category I Structural Backfill," and the results of the -
Expert Committee's report (Crossman, et al, fi. Tr.10,010, at 36; Staff
Exhs. 40,- 58, and 94). Based upon the Expert Committee's report, the
Staff concluded that the Category I structural backfill is adequate at STP
(Crossman, et al, ff. Tr.10,010, at 39; Staff Exh. 94). The Staff conclud-
ed that the density of lower lifts is significantly increased by compaction
of subsequent lifts and that this multiplying effect demonstrated that a
minimum of eight passes of compaction equipment was adequate to
begin in process testing. As a practical matter, it was pointed out by the
Staff that if the requisite density was not achieved using the minimum
number of passes, additional passes with compaction equipment were
made until the required density was achieved prior to continuing the
construction effort. Crossman, et al, ff. Tr.10,010, at 37. The Staff
reviewed the findings of both the Task Force and Expert Committee
and based upon those findings determined that item 2 of the Show-
Cause Order was satisfied. See Crossman, et al, ff. Tr.10,010, Correc-
tions and Update, at 3; Staff Exh. 94.

290. During cross-examination of the Pettersson-panel, CCANP
introduced six documents into evidence, all 10 C.F.R. l 50.55(e)
reports from HL&P to the Staff concerning backfill. CCANP Exhs. 24,
25,26,27,28 and 30. The first five of these exhibits were interim and
final reports concerning the discovery by WCC in January-February
1980, through its boring program, of four areas within the Unit 2 area
where backfill densities were below the 80 percent minimum relative
density specification referred to in Findings 285-288, supra. The f' mal
report concludes that the deviations were slight, that the backfill was ad-
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equate for the purposes intended, and that no remedial action was
required. The Expert Committee concluded that

The studies established that these zones have adequate factors of safety against
liquefaction and that negligible pore pressures which might build up in these zones
during the Safe Shutdown Earthquake are not significant with respect to the adequa.
cy and safety of the overall structura! backfill.

CCANP Exh. 28. Finally, the Applicants' witnesses testified that th
four small areas were insignificant and would not impair the overall ade-
quacy of the existing backfill (Tr. 2824-26, Kirkland, S. Wilson).

291. The other backfill exhibit introduced by CCANP concerned a
report of differential soil settlement resulting in a tilting of the Unit 2
Mechanical Electrical Auxiliary Building (MEAB) and a curvature in the
basemat t.nd:r that building. The Applicants explained their corrective
actions for this situation end expressed the view that the tilt did not
affect the integrity of the MEAB or the piping systems, which had not
yet been installed. CCANP Exh. 30; Tr. 6026-30 (Pet'ersson).

292. CCANP did not submit proposed findings with respect to its Ex-
hibits 24-28 or 30. We see no reason to disagree either with the explana-
tions of the Applicants with respect to the four areas which failed to
m,eet the relative density specification and the differential settlement
under the MEAB, or with their evaluation of the safety significance of
these questions.

Q) The Concrete Very1 cation Program

293. The Show-Cause Order directed HL&P to review safety-related
concrete structures, including embedments such as supports and the
fuel transfer tube. If, after this review, repairs were required, HL&P was
to describe the extent of the repairs necessary and to provide a schedule
for completion of that work. Staff Exh. 46, Show-Cause Order, at 15. In
addition, among the twenty-two items of noncompliance in inspection
Report 7919 were citations for failure to implement corrective action
relative to concrete placement activities and unqualified Civil QC inspec-
tors (Staff Exh. 46, Appendix A, items of Noncompliance 7 and 8).

294. At the time the Order to Show Cause was issued, HL&P was al-
ready in the midst of an extensive concrete verification program stem-
ming from voids discovered in-Lifts 8 and 15 in the RCB. See findings
on Intervenor Contention 1.2, infra. Upon issuance of the Show-Cause
Order, HL&P and B&R initiated a Task Force to perform an assessment
of safety related concrete structures at STP. It was determined that em-
bedments such as supports and the fuel transfer tube involve issues of
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traceability and the application of Section III of the ASME Code, and
that accordingly those items would be addressed by the Welding Task -
Force in response to Item (3)(a) of the Show Cause Order. Staff Exh.
48, et 3b 1. See Findings 327 337, infra, and Staff Exh. 88. The Task
Force included over twenty full-time engineers from HL&P and B&R.
This team received further assistance from outside consultants due to
the same concerns that led to the Expert Committees in the backfill veri-
fication program. Stuff Exh. 48, at 3b 2.

295. The Applicants presented a panel from the Task Force to testify
on the efforts of the Concrete Verification Program.The panel consisted
of Gerald R. Murphy, B&R's Assistant Discipline Project Engineer
(Civil-Structural Discipline) for the STP; Ralph R. Hernandez, Supervis-
ing Engineer for the Civil Nuclear Support Section within the Civil Me-
chanical Engineering Division of HL&P's Power Plant Engineering
Dwartment; and Joseph F. Artuso, President of Construction Engineer-
ing Consultants, Inc., an engineering firm providing consulting services,
quality control services and materials analysis for construction projects.
See Murphy, er al. (Concrete Verification), ff. Tr. 6327, at 15. Mr.
Murphy was the task force leader in response to the concrete verification
request in the Show-Cause Order and Mr. Artuso was a member of the
consultant panel. The Task Force was charged with determining whether
the safety-related concrete work at STP, as of the time of the Show-
Cause Order, had been properly performed, and with describing the
extent of repairs, if any, that needed to be made in order to correct any
deficiencies. /d. at 10-11.

296. The Task Force pursued this objectiv- by identifying and exam-
ining samples of the safety-related concrete m several structures at STP
selected by a conservative, statistically valid method. Its review covered
68 percent of all safety related concrete placed to April 30,1980. Omit-
ted were such structures as the containment building shells, the essential
cooling water (ECW) intake and discharge structure, and the electrical
raceway system. (The containment shells and ECW structure had been
subject to other additional reviews.) Id. at 11-12,15; Tr. 6411-12
(Murphy). Once the placements were selected for review, a four-phase
verification program was followed, consisting of: (1) a review of all
documentation relating to each placement; (2) a comparison of the
"as-built" configuration for each placement (as determined by a field
survey) with the "as-designed" configuration reflected in the
documentation; (3) a visual inspection of each placement to assess the
general quality, and to determine potential structural defects as well as
to identify areas requiring follow-up testing; and (4) random selection of
three sample areas within each selected placement to perform a variety
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of specialized tests to investigate.the structural properties of the
. placement. Murphy, er al. (Concrete Verification), ff. Tr. 6327, at 12.

297. The placements were classified into five major generic types
and were selected on the basis of accessibility for inspection and testing,
and on the amount of.information that testing would disclose with re-
spect to the placement Placements were selected from those determined
to be more critical because'the complexity of the placement was related
to previously identified concerns. Id. at 14 Tr. 6364 65 (Murphy,
Artuso).

298. After it was determined the documentation was substantially
complete (Murphy, et al. (Concrete Verification), ff. Tr. 6327, at 17),
the Pas-built" configuration was checked against the "as-designed"
condition.~In the vast majority of cases (over 90 percent) the specified
tolerance was met. Id. at 19; Tr. 6348 (Murphy). The deviations from *

tolerance that were identified were minor and in no instance resulted in
the rejection of an item because it was out of tolerance to the point that
" fit up" could not be accomplished. The Applicants' witnesses justified
the minor deviations from tolerance that occurred by stating that the
design tolerances at STP were too restrictive. Murphy, et al. (Concrete
Verification), ff. Tr. 6327, at 20; Tr. 6403-06 (Murphy, Hernandez).

299. Next a visual inspection was conducted by the consultant panel.
The visual inspection addressed any prior items of noncompliance as
well as the known characteristics and accompanying potential problems
on each placement. The visual inspection indicated quality workmanship
and satisfactory construction. In addition selected destructive testing
was performed. The break samples indicated well-consolidated concrete.
In addition, selected cores were compression tested and all met the
design requirements. All concrete subjected to a petrographic examina-
tion was found to be homogeneous and hard with little or no
segregation. Selected Windsor Probe testing indicated that all concrete
tested was in excess of design requirements. Ultrasonic testing indicated
that the concrete, in addition to having a high strength, had excellent
uniformity. Murphy, er al. (Concrete Verification), ff. Tr. 6327, at 21-26,

300. Based on the above verification program, the consulting panel
concluded that there was reasonable assurance that the quality of safety-
related concrete at STP is adequate and that the concrete structures will
perform as designed (id. at 27). Accordingly, the panel concluded that
based on its review, test, and inspections there is reasonable assurance7

~

that the safety-related concrete structures at STP, as constructed or
repaired, are substantially in conformance with the construction .!
specifications, and that in the few instances where deviations exist they

,

are insignificant from the point of view of plant safety. This assurance |

.;
,
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was reached after examining structures representative of 97 percent of
all safety related concrete at STP. Id. at 29-30; Tr. 6412 (Murphy). |

301. The Staff concurred with the finding that there are no internal
honeycomb or void areas which remain unrepaired in the structures
(Stafi Exh.113, at 5). This concurrence was based upon the Applicant's
four-phase investigation program, Windsor Probe readings, ultrasonic-
testing, and petrographic and compressive strength evaluations of drilled
core samples. The Staff reviewed all phases of this program prior to its
concurrence. See Staff Exhs. 82,85, and 113.

(3) The Welding l'erification Program

302. The third aspect of construction worn addressed in the Show-
Cause Order is the adequacy of the we! ding performed at STP. This sub-
ject was addressed by a panel of Applicants' witnesses consisting of.
Eugene A. Saltarelli, B&R Senior Vice President and Chief Engineer;
Matthew D. Muscente, B&R Welding Program Manager for STP;
Gordon R. Purdy, B&R QE Manager; Logan D. Wilson, HL&P's
Mechanical /NDE Project QA Supervisor; J. Rodolfo Molleda, an HL&P
Supervising Engineer; Michael D. Sullivan, a consultant on welding and
metallurgy employed by NUTECH; and Dr. Daniel Hauser, a Senior Re-
search Scientist at Battelle Memorial Institute, Columbus, Ohio
(Battelle). Saltarelli, et al., ff. Tr. 7536.

303. The Show-Cause Order directed HL&P to review safety-related
welding, including civil, structural and piping. If, after this review, re-
pairs were required, HL&P was to describe the extent of the repairs
necessary and to provide a schedule for completion of that work. Staff
Exh. 46, Show-Cause Order at 15. In addition, seven items of non-
compliance were cited in Inspection Report 79-19 relative to the STP
welding program. Specifically: (1) the B&R weld filler material specifi-
cation did not contain the latest documentation change notice (Staff '
Exh. 46, Appendix A, item of Noncompliance 9); (2) the STP construc-
tion procedures failed to incorporate requirements for welding protection
against adverse environmental conditions (id., item of Noncompliance
10); (3) the quality of numerous radiographs aas such that proper inter-
pretation was not possible (id., item of Noncompliance lla); (4) the
linear indications contained in several radiographs were not recorded on
interpretation sheets (id., item of Noncompliance lib); (5) the evalua-
tion of certain liquid penetrant indications was not in compliance with
the ASME Code (id., item of Noncompliance lic); (6) outdated proce-
dures for liquid penetrant examinations were being used (id., item of
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. Nonco'mpliance' l'2N and (7) radiograph evalua: ion of so'me welder qualc
'

~

e
. . ification tests did not comply with the'ASME Code in that the pene-"

: trameter (radiographic image quality indicator).was placed on the side of
the test pipe close to the radiographic film (film side) rather than the

; preferred radiation source (source side) (/d.,' Item of Noncompliance B).
304. Upon issuance of the Show-Cause Order,'HL&P and B&R

formed a special Task Force review team to formulate a program to reas-
sess and verify safety-related welding at STP and to determine whether

-

- the safety-related welding that was completed as of the date of the order ~-
was properly performed. The Task Force was also given the responsibili- ~
ty of identifying any repair work that might be required and to establish
a schedule for completion of such work. Staff Exh. 48, at Ja l. In

' addition, as was the case in both soils and concrete, early in the review
process th'e Task Force establish' d an Independent Review Committee

~

e

both to review and to approve the Task Force programs and reports. The
Independent Review Committee further was to assure.that the Task
Force was properly impleme'nting the programs, provide technical and
code advice, and to advise the Task Force in making recommendations
for corrective action and additional review. Id. at Ja 2 and 3a-3.

305c The Task Force defined the scope of its review to encompass
ezamination of randomly selected safety-related ASME piping welds and
AWS structural welds made by B&R from the start of construction until'
the time safety related _ welding was stopped on April 11,1980. - All STP
welding procedures, specifications and a significant portion of documen-

_

tation were also examined. The Task Force members developed a plan
.

. to evaluate four specific areas of the STP welding program: .(1)the
safety-related. AWS welding program; (2) the ASME welding program
including welder qualifications; (3) the nondestructive examination
(NDE) program; and (4) code commitments as identified in the engia
neering specificatio' s and implementing procedures. Saltarelli, et al., ff.n
Tr. 7536, at 27.

306. With respect to the first of these four commitments. the Task j
Force visually examined a random sample of seventy-nine safety-related
AWS welds selected from all areas of the plant in accordance'with accept--
ed samplin'g procedures. This examination revealed sixty-one welds with

nonconformances. Id. at 29. The Task Force therefore recommended
that all accessible safety related structural AWS welds be reexamined
and that all such welds not in compliance with the AWS Code be
repaired and that the adequacy of all inaccessible AWS welds be deter-
mined based on the types of nonconformances~ found in the reexamina-

-.

tion of the. accessible welds. In addition,~ it was recommended that all

.805

~

,s

1

it



,. -_ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - - _ - _ _ _ _ _ _

.

AWS welders and inspectors be retrained to the requirements of the
AWS Code and applicable STP procedures. Id. at 30.

307. As a resuit of the Task Force conclusions with respect to weld
~

deficiencies (both AWS and ASME), B&R and HL&P decided in
September 1980, that all accessible safety related AWS and ASME
welds be reexamined and, where required, repaired. This reexamination
and repair program encompassed radiography of 100 percent of the ac-
cessible ASME welds in the ECW system, requiring that those ECW
welds buried under backfill be unearthed. This program was conducted
pursuant to a detailed reexamination and repair plan submitted to the
Staff on September 10,1980. Id. at 44. In October 1980, the StafTauthor-
ized the reexamination and repair of AWS welds as well as limited restart
of new AWS welding, based on new management systems and I

,

procedures, personnel retraining, the completion of commitments
regarding safety-related welding in response to the Show-Cause Order
and the completion of all corrective action for previously identified non- j
compliances related to AWS and ASME welding (id. at 45).

308. With respect to the second of the Task Force activities, all
radiographs of completed and accepted ASME welds were reviewed by
certified NDE Level 111 examiners in radiography. Twenty-five percent
of the radiographed welds that previously had been accepted were con-
sidered unacceptable. In addition, the Task Force repeated Code-
required visual examination and liquid penetrant testing on a random
sample of ASME welds that originally were accepted on the basis of simi-
lar examinations. Id. at 31. Based upon this reevaluation, the Task Force
recommended and HL&P agreed that: (a) all accessible ASME welds
with known deficiencies should be repaired; (2) all other accessible
ASME welds should be visually reexamined, liquid-penetrant tested and
repaired if necessary; and (3) data from the reexamination should be
used in the evaluation of the adequacy of the inaccessible ASME welds.
The Task Force found that the STP ASME construction procedures and
documentation were substantially in compliance with the applicable
Code requirements. Id. at 32-33.

309. The evaluation of welder performance test records revealed two
problems: (1) film-side penetrameter placement for some of the tests:
(2) the use of ASME acceptance criteria for both ASME and AWS
welder qualifications. The possible effects of the first problem were
determined to be insufilcient to require further investigation. Id. at
33-34. With respect to the second problem, the use of ASME acceptance
criteria for AWS welder qualifications was found not to affect previous
test results significantly (id. at 24).
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310. In November 1980, the Staff authorized the reexamination and -
repair of ASME welds, and limited restart of ASME welding, based on
the same factors (outlined in Finding 307, supra) which led to similar au-
thorization with respect to AWS . welds (/d. at 45).

311. As of the time the Saltarelli panel testified, approximately half
of the accessible AWS welds had been reexamined. Six percent of these

- welds contained deficiencies directly related to weld strength. All defi.
ciencies found had been repaired, inspected, and accepts d. Approximate-
ly half of the accessible nonessential cooling water (ECW) ASME welds -
made prior to'the Stop-Work Order had been reexamined and 8 percent
contained deficiencies. In addition,15 percent of the accessible ECW
pipe welds had been reexamined and, after finding deficiencies in 83 per-
cent of such welds, these deficiencies were repaired, inspected,' and
accepted. HL&P committed to radiographing 100 percent of the ECW
welds in repairing all deficiencies. Id. at 46-47. Finally, the Task Force
found AWS construction procedures and weld documentation to be ac-
ceptable (id. at 30).

312. The Task Force next reviewed the NDE program. It compared
the STP NDE procedures for radiography, magnetic particle, liquid
penetrant, and visual testing with applicable Code requirements. All
procedures were found to be substantially in compliance with the Code.-
However, the qualification files for NDE inspectors identified various
types of irregularities in the qualifications of twenty-one of the seventy
personnel, including uncertified personnel performing NDE, an inspec-
tot who signed at a higher level, and the expiration of an eye exam
certification. In addition, the review determined that documentation
regarding nine of the twenty-one inspectors showed insufficient training
and/or experience in performing examinations. The Task Force
concluded, however, that program improvements implemented since
the Stop-Work Order of April 11,1980 were sufficient to ensure proper
control of the NDE inspector certification processes in the future. Id. at
34.

313. Finally, the Task Force reviewed the STP engineering specifica-
tions and implementing construction /QA procedures in order to deter-
mine whether the applicable codes and standards were adequately identi-
fled and whether the'same commitments had been made in all
documents. Although commitments and requirements were found to
have been adequately identified in the procedures, it was recommended
that procedures be simplified and clarified due to inconsistencies and
ambiguities. Id. at 35. The recommendation was followed prior to weld-
ing restart (/d. at 36 37).

807

.

1



i

314. The Staff continuously monitored the activity of the Task
Force. See Staff Exhs. .72,82,88,112 and 117. The Staff subsequently
. concluded that virtually all of the commitments made by HL&P relative
to its safety-related welding program were completed and therefore
closed out Show-Cause I:em 3(a) in December 1981. See Staff Exh.
131, at 4.

' 315. . Similarly, HL&P resolved all of the items of Noncompliance
relative to safety-related welding set forth in Inspection Report 79-19.
Specifically, to assure that the latest document changes were incorporat-
ed into both weld filler material specifications and other controlled
documents,' HL&P revised and updated all control documents and fur-

ther added an administrative technician to the site HL&P QA staff to be
responsible for document control. Crossman, et al., ff. Tr.10,010, at 22.
HL&P further committed to rewriting work procedures to require protec-
tion against contamination from rain, snow, and airborne particles
during welding operations (/d. at 23; Staff Exh. 40). These new welding
procedures were reviewed and it was verified that adequate requirements
had been implemented for maintaining cleanliness during the welding
process (Staff Exh. 40, at 7). HL&P further committed to review all radi-
ographic film to identify discrepancies, to revise radiograph film proc-
essing procedures to clarify film processing techniques, to retrain and re-
certify all NDE personnel, and to revise the requirements for recording
film conditions (Crossman, et al., ff. Tr.10,010, at 23; Staff Exh. 82).
With respect to inadequate liquid penetrant examinations, all NDE per-
sonnel had been retrained in the requirements ofinspection procedures
with an emphasis upon the importance of adhering to such
requirements. Training was followed by a reexamination of all liquid
penetrant personnel. Crossman, et al., ff. Tr.10,010, at 24-25; Staff
Exh.40,at8.

(4) Conclusions witis Respect to issue E

316. We conclude the following with regard to each subpart of
CL1-80-32 Issue E:

(1) Adequacy of Category I Structural Backftll

We conclude that there is reasonable assurance that the back-
fill now in place is in conformity with the construction permits
and applicable regulations.

(2) The Concrete Verification Program

We conclude there is reasonable assurance that the concrete
work now in place at the STP is in conformity with the con-
struction permits and applicable NRC regulations or that such
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work.will be repaired or replaced as necessary to meet such
requirements.

(3) The Welding Verification Program
We find that HL&P is conducting a thorough reevaluation of

the STP welding program. This evaluation has resulted in the
discovery of significant defects in existing welds and significant
improvements in the welding program to prevent recurrence
of those defects. The welding verification and repair program
indicates that there is reasonable assurance that the welding
work now in place at the STP is either in conformity with the
construction permits and applicable NRC regulations or that
such welded components or structures will be repaired or re-
placed as necessary to meet such requirements.

C. Findings on Interrenor Contentions

317. Contention I alleges:

There is no reasonable assurance that the activities authorized by the operating
license [s] for the South Texas Nuclear Project can be conducted without endanger-

' ing the health and safety of the public in that:

. 1. There has been a surveying error which has resulted in the eastern edge of the
Unit 2 Mechanical-Electrical Auxiliary Building being constructed one (I) foot
short (in the east west direction) from its design location. This error violates
10 C.F.R. Part 50 Appendix B, Sections X and XI.

2. There has been a field construction errot and as a result. extensive voids exist
in the concrete wall enclosing the containment building, in violation of 10
C.F.R. Part 50. Appendix B, Sections IX and X.

3. In violation of Quality Assurance and Quality Control requirements applicable
to the South Texas Nuclear Project with regard to document control (10
C.F.R. Part 50, Appendix B, Sections VI and XVII), a field document relating
to cadweld inspections has been lost.

4. There are membrane seals in the containment structure which are damaged in-
dicating a violation of 10 C.F.R. Part 50, Appendix B. Sections X, XV and XVI.

5. There are steel reinforcement bars which are missing from the concrete
around the equipment doors in the containment and such bars are missing
from the containment structure as well, indicating violations of 10 CF.R. Fart
50, Appendix B. Sections X, XV and XVI.

6. There are cadwelds which have been integrated into parts of the plant structure
which are not capable of being verified with regard to compliar.ce with 10
C.F.R. Part 50, Appendix B,in violation of Sections IX and X of Appendix U.

7. Quality Control as per the requirements of 10 C.F.R. Part 50, Appendix B. in
particular Sections !!! and IX. has not been complied with, because:
a. Efforts by quahty control inspectors to vertfy that design changes were ex-

ecuted in accordance with the purposes of the origmal design were repeat-
j edly and systematically thwarted.
,
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b. There were personnel 6.ther than the original designer approving desig't
changes with no first-hand knowledge of the purpose of the original design.

c. There were design changes approved by personnel unqualified i t the type
of design where the change wa: made.

d. There were numerous pour cards that were supposed to record the correct
execution of concrete pours w hich were falsified by numerous persons.

e. There has been and continues to be assaults on the Applicant's quality con-
trol inspectors, continual threats of bodily harm to those inspectors, firing
ofinspectors, and other acts constituting a pattern of behavior designed to
intimidate the inspectors. As a result of the intimidations, certam inspec-
tions were neser done because the inspectors decided to play cards over a
period of four months rather than risk their efe!y on the plant grounds.

8.a. As evidenced by the investigative results in Allegation 1 of 11E Report
81-28. Ilouston Lighting and Power mana.;ement failed to assure prompt
corrective action by Brown and Root in the area of access engineering in
violation of Criterion XVI of 10 C.F.R. Part 50. Appendix B.

b. As evidenced by the investigative results in Allegation 1 of 1&E Report
81-28, llouston Lighting and Power management does not have a consis-
tent policy on the issuance of stop work orders in violation of Criterion 1 of
10 C.F.R. Part 50, Appendix B.

c. As evidenced by the investigative resuits in Allegation 2 of 11E Report
81-28, flouston Lighting and Power management personnel are not com-
mitted to respecting the mandates of NRC regulations, especially Criteria I
and !! of 10 C.F.R. Part 50, Appendix B.

d. As evidenced by the investigative resu!ts in Allegation 4 of I&E Report
81-28, llL&P management failed to effectively implement a quality assur-
ance program in siolation ' Criterion 1 of 10 C.F.R. Part 50, Appendix B.

As a result of the foregoing, the Cor.1ission cannot make the findings requireo by
10 C.F.R. { 50.57(a)(1) and (2) necessary for issuance of loperating licenses) for
the South Teus Nuclear Project.

Contention 1.1

318. With respect to this contention, the Applicants presented the
testimony of Richard W. Peverley, the Assistant Engineering Project
Nfanager-Special Services for B&R (Peverley (Contention 1.1), ff. Tr.
7826). The Staff presented testimony by the Seidle panel, identitled in
Finding 40 (Seidle, et al., ff. Tr. 9205); and by the Crossman panel,
identified in Finding 19 (Crossman, et al., ff. Tr.10,010).

319. There was a surveying error that resulted in the eastern edge of
the Unit 2 Afechanical-Electrical Auxiliary Building (NIEAB) basemat
being I feot short. The error was discovered in September 1978 by B&R
field engineers and was reported to NRC as a 10 C.F.R. s 50.55(e) item
on October 4,1978. Peverley (Contention 1.1), IT. Tr. 7826, at 3, 7;
Seidle, et al., ff. Tr. 9205, at 35; Crossman, er al., tT. Tr.10,010, Appen-
dix C, Item 8; Staff Exh. I13 fl&E Rept. 81-16, at 2).
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320. The. error was apparently caused by the surveyors using the
wrong reference line to lay out the MEAB (Peverley (Contention 1.1),
fr. Tr. 7826,' at 7). There was no formal QA/QC procedure to detect sur-
veying errors (/4. at 8; Tr. 7967 68 (Peverley)). The Staff attributed the
error to the failure of the Field Engineering department to properly
check survey calculations (Seidle, et al., fr. Tr. 9205, at 36; Staff Exh.
113 (l&E Rept. 81-16, at 2)). Layout points should have been,' but were

.not,- traversed back.to the original building location monuments, and
this failure constituted a poor surveying practice (Tr. 7891 92
(Peverley)).

.

321. To correct for the surveying error, the equipment layout in the
.

MEAB'was redesigned (Peverley (Contention 1.1), ff. Tr. 7826, at 4-5).
The redesign affected only the west one-fourth of the building and elim-
insted excess floor space (/J. at 5 (Peverley); Seidle, er al., fr. Tr. 9205,
at 36; Staff Exh.113 (I&E Rept. 81-16, at 2)).

322. The redesign was verified against the applicable pr(visions of
the FSAR and the Secur!ty Plan (Peverley (Contention 1.1), ff. Tr.
7826, at 5-7). T?.e Staff reviewed the Applicants' engineering evaluation
of the redesign against the safety criteria in the FSAR for the layout of
systems and components and concluded that the error was resolved and
the 50.55(e) item should be closed (Staff Exh.113 (l&E Rept. 81 16 at
2)).

323. The redesign does not result in any increased safety hazard (Tr.
7975 (Peverley)). Nor does it create any difficulty with operation,
inspection, maintenance, or replacement of the equipment (Tr. 7973
(Peverley)).

324.
~ The lack of a formal QA/QC procedure either to detect survey-

ing errors or to assure that errors would not occur vietated 10 C.F.R.
Part 50, Appendix B, Criterion X ias well as Criterion 11). Since survey-
ing is not a test activity, there was no violation (as alleged) of Criterion
XI (Peverley (Contention 1.1), ff. Tr. 7826, at 9).

325. To prevent surveying errors in the future, organizational and
procedural changes were implemented (Peverley (Contention 1.1), fr.
Tr. 7826.. at 9). (They would be applicable, however, only during the
period when B&R served as construction contractor.) In narticular, all
major layouts were to be double-checked, and all building layout points
traversed back to the original survey points so that closure occurs. A dif-
ferent surveying crew was to sursey back to the original building location
monuments to assure that the original survey was correct. Peverley
(Contention 1.1), ff. Tr. 7826, at 9 (Peverley): Tr. 7891 (Peverley).
These changes result (d in a program which complied with 10 C.F.R.
Part 50, Appendix B, Criteria 11 and X.

311

,



- . -

.- ~

y - -

.

b

t *

'- "
326. Based o'n the' foregoing / un' controverted findings, the . Board -

concludes that the surveying error does not prevent the findings required<

| by 10 C.F.R.150.57.-
'

,
-

-

Contention 1.2
-

327. The Applicants addressed'this contention by a panel of wit-
nesses called to testify on concrete related contentions, comprised ofJ
Gerald RJMurphy, Assistant Discipline Project Engineer (Civil S,tructur-
al Discipline) for STP, B&R; Gerald L Fisher, B&R Discipline Project
Engineer for the STP Civil Structural Group; Charles M. Singleton,
B&R's Civil Discipline QC Superintendent for STP; Joseph F. Artuso,'.
President of Construction Engineering Consultants, Inc.; Ralph R.
Hernandez, Supervising Engineer, Power Plant Engineering Dept. (Civil
Nuclear Support Section), HL&P; and David G. Long, Senior Engineer
and former Lead Engineer, QA, HL&P (Murphy, et al. (Contentions),

= ff. Tr. 6522). The Staff addressed this contention through the Seidle
panel (see Finding 40, supra) (Seidle, et al., ff. Tr. 9205).

328. The walls of each reactor containment building (RCB) are con ~
structed in circumferential portions called " lifts." A lift is generally 10

- feet high. The concrete forming a lift may be the result of one, or of,

more than one, pouring.'Each such pouring and the portion of the lift it-<

forms is called a placement. On the interior of the RCB walls is a
3/8-inch carbon steel liner that provides a leak tight membrane for the
containment. Construction of the corresponding portion of the liner pre-'

1 ' cedes each placement. Murphy, et al. (Contentions), ff. Tr. 6522, at 8-9;
Tr. 6536-43 (Murphy, Long, Hernandez).!

329.- There were voids in the shell walls of the RCBs. Voids were
j' first detected in Lift 15 of the Unit 1 RCB, and then were detected in
i

Lift 8 of that same RCB. Murphy, et al. (Contentions), ff. Tr. 6522, at
10-11, 13; Seidle, et al. ff. Tr. 9205, at 36-37; Staff Exh.113 (!&E Rept. :

81-16, at 4); Staff Exh.118 (I&E Rept. 81-22, at 4). Subsequently, an!

investigation of Lifts 1-17 of the Unit i RCB and Lifts 1-6 of the Unit 2
4,

RCB (80 percent of the shell walls) identified eighty-nine void areas in;

Unit I and sixteen void areas in Unit 2 (Murphy, er al. (Contentions), '

ff. Tr. 6522, at 14,18).
;

330. The investigation of the 'RCB lifts consisted of visual inspection'

of external surfaces, soundings (the systematic tapping of the contain-
4

~ : ment liner to identify potential voids), mapping of hollow-sounding
~ areas, and drilling (at all points at which soundings identified a potential
void and at 'more than 160 additional test points). Where voids were

.

i

i
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discovered, their size and shape were determined by use of a fiberscope.
7 Id. at 11-15; Seidle, et al., ff. Tr. 9205, at 37.

331. The investigation demonstrated that voids occurred only in
.

areas of high rebar (reinforcing steel bar) concentration beneath penetra-
tions and beneath the 8 inch channel which served as a plate stiffener.
(Murphy, et al. (Contentions),1T. Tr. 6522, at 12,14; Staff Exh.118
(I&E Rept. 81-22, at 4)). The main cause of the voids was the complex
structural arrangement in those areas,~where the existence of additional -
rebar and horizontal liner stiffeners or bracket anchorages interfered
with concrete flow. In addition, access and visibility limitations,-insuffi-
cient vibration of the poured concrete, and equipment malfunctions and
associated delays were contributing factors.' Murphy, et al. (Conten-
tions), ff. Tr. 6522, at 12-13. Furthermore, procedures for stopping
work when problems were encountered during an ongoing pour were
not properly exercised by B&R construction or quality control personnel
(Seidle, et al., ff. Tr. 9205, at 36).

332. To particularize with respect to the Lift 15 volds, the particular
pour began at 8:00 or 9:00 a.m. in the morning and lasted until around
6:00 a.m. the following morning - a duration of almost 20 hours. The
extended duration of the pour was caused in part by repeated failures (as
many as five) of pumps. By the end of the pour, the engineering and QC
personnel involved had become quite fatigued. Moreover, there appar-
ently was inadequate lighting to perform the pour after dark. The pour
in the area around the crane - where voids were found - occurred be-
tween 3:00-6:00 a.m. of the second day. The voids were not detected by
QC personnel but rather by construction personnel who were cleaning
up after the pour. Tr. 7086, 7131, 7133-34, 7151 (Singleton); Tr.
7080-81 (Hernandez).

333. When confronted with repeated pump failures and an extended .
duration of the pour, QC personnel should have realized the potential
for voids and should hs.e advised construction personnel to take steps
to prevent them. Two QC inspectors were disciplined for failing to grasp
the seriousness of the situation and for reporting an absence of problems
with the pour. Tr. 7087, 7129 (Singleton). Greater experience might
have assisted the QC inspectors in detecting a situation where voids-
were likely and in taking steps in anticipation of a work stoppage (Tr.

. 7153-55 (Artuso); Tr. 7162-63 (Singleton)).
334

Permitting concrete pouring to have taken place under inap-
propriate circumstance such as attended the Lift 15 pour constituted a
violation of 10 C.F.R. Part 50, Appendix B, Criterion IX (as well as Cri-
terion ID. The failure of QC personnel to have discovered the Lift 15
voids constituted a violation of Criterion X.
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335. All voids were completely filled with grout which has' a strength
greater than or equal to the surrounding concrete (hlurphy, et al

~

(Contentions), ff. Tr. 6522, at 15-17; Tr. 6723-24 (hturphy)).' The Staff
has reviewed these repairs and found them adequate (Staff Exh.113
(I&E Rept. 81-16, at 4-5); Staff Exh.118 (I&E Rept. 81-22, at 4-5)). In

' addition, prior to operation of STP, the RCB walls will be subject to fur-
ther tests, including pressurizing the containment in excess of design
basis events (Murphy, et al. (Contentions), ff. Tr. 6522, at 20; Tr.
6888 89,7197-98 (Hernandez)).

336. While B&R remained as construction' contractor, construction
and QA/QC procedures were improved to prevent further voids. Visibili-
ty and access were improved by relocating the construction joint so that
the 8-inch stiffeners are now near the top of the placement; this reloca.
tion makes it easier to vibrate and inspect the concrete during
placement. The horizontal rebar was also repositioned in order to im-
prove access to the placemem for inspectors and vibrator operators.
Furthermore, instead of a normal concrete mix, a fine aggregate concrete
(grout) mix was to be used beneath penetrations and in congested areas.
Murphy, et al. (Contentions), ff. Tr. 6522, at 19. Finally, post-placement
meetings were established to identify and resolve any problems expe-
rienced during the placement (id, at 20).

337. Based on the foregoing findings, the Board finds titat the voids
in the RCB walls, now fully repaired, do not' prevent the findings re-
quired by 10 C.F.R. 50.57.

,

Contention 1.3

The' Applicants addressed this contention through the Murphy338.

panel of witnesses identified in Finding 327, supra (Murphy, er al.
(Contentions), ff. Tr. 6522). The Staff addressed this contention
through the panels of Seidle, et al., and Crossman, et al. (see Findings
40 and 19, respectively)) (Seidle, et al., ff. Tr. 9205; Crossman, et al. IT.
Tr.10,010).

339. A cadweld is a connector used tojoin two pieces of reinforcing
steel bar or to connect a piece of reinforcing steel to a structural
member. See Murphy, et al. (Conts.ntions), IT. Tr. 6522, at 24-26.

340. The Intervenors never identified which field document they
claim was lost. However, on September 9.1978, the NRC Staff received
allegations that there were cadwelding irregularitics at the STP; one of
the allegations was that liefd sketch No. FSQ-030 had been lost (Staff

. Exh.13 (l&E Rept. 78-15, at 2, 6 7); Murphy, et al. (Contentions), ff.
Tr. 6522. at 34-35).
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L341. . FSQ-030, which 'should have recorded the precise location of .
Cadwelds 28H31 through 28H44,' was in fact never prepared (Staff Exh.
14 (I&E Rept. 7818, at 2); Murphy, et al. (Contentions), ff. Tr. 6522,
at 34).

-342. The approximate location in the reactor containment building
~

of Cadwelds 28H31 through 28H44 can be determined by a design draw-
ing (Staff Exh.'14 (l&E Rept.L 7818, at_2)). If necessary, the cadwelds
could be found, though with some difficulty (Tr. 6807-08 (Murphy); Tr.
6812 (Singleton)). ,

343. Knowing the' precise location of cadwelds is only necessary if
test splices indicate that a batch of cadwelds might be defective

~

. (Murphy, _ et al. -(Contentions), ff. T' . 6522, at ;39; Tr. 6811 12t

(Singleton)). There was no evidence, however, of test splice failure for
the batch of.cadwelds in question. Moreover, the cadweld inspection
book showed.that Cadwelds 28H31 through 28H44 had been inspected
and approved. The Staff considered the matter as resolved; Staff Exh.14

_

(l&E Rept. 7818, at 2); Murphy, et al. (Contentions), ff. Tr. 6522, at
35.

.

344. The failure to prepare field sketch FSQ-030 violated 10 C.F.R.
Part 50, Appendix B, Criterion VI. The failure to have a document like
FSQ-30 among the project QA records violated Criterion XVII. For rea '
sons 'previously stated, there was no safety significance to these
violations.

345. Based'on the foregoing findings, tiie Board finds that the ab- '

sence of the field sketch and the resulting difficulty in determining the
exact location of Cadwelds 28H31 through 28H44 in the RCB does not
prevent the findings required by 10 C.F.R. j 50.57.

Contention 1.4

346. With respect to this contention, the Applicants presented the
Murphy panel (see Finding 327) (Murphy, et al. (Contentions), ff. Tr.
6522). This contention was addressed for the Staff by the Seidle panel
(see Finding 40) (Seidle, et al.. ff. Tr. 9205).

347; A waterproofing membrane is placed around the STP_ contain-
ment buildings to cover all exterior vertical and horizontal surfaces
below grade. The membrane is a laminated sheet material consisting of
rubberized asphalt bonded to a polyethylene sheet. Murphy, er al.
(Contentions), ff. Tr. 6522, at 40.

348. During a site inspection, an NRC inspector received allegations
that the membrane seals in the Unit i RCB had been installed at night,
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without proper QC inspection prior to the placement of backfill, and ap-
parently had been damaged. Seidle, et al., ff. Tr. 9205, at 52-53.

349. An onsite investigation of these allegations was conducted, the
~ results of which were detailed in I&E Rept. 79-14 (Stafi Exh. 32). The

investigation did not substantiate the allegations (Seidle, et al., ff. Tr.
9205, at 53; Staff Exh. 32 (I&E Rept. 7914, at 3)).

350. There were instances where the membrane seals were damaged
during construction. Such damage was identified by the QA/QC program
prior to backfilling and documented in nonconformance reports
(NCRs). The damage was then repaired and the NCR closed out.
Murphy, et al. fContentions), ff. Tr. 6522, at 43.,

351. In one instance, review of NCRs indicated that backfill had
been placed over a membrane prior to inspection. However, the backfill
was subsequently removed, and the membrane inspected. Id. at 92.

352. The membrane seal is a secondary m ans of protecting against
groundwater seepage. It is not required by any code or standard applica-
ble to STP. Primary waterproofing is provided by (1) the continuous
steel liner and (2) the reinforced concrete containment structure
(basemat and walls), /d. at 39-40; 63-64.

353. No violation of 10 C.F.R. Part 50, Appendix B, Criteria X, XV
and XVil has been demonstrated with respect to the membrane seals.

354. Based on the foregoing, uncontroverted findings, the Board
finds that any damage to the membranes surrounding the containment -
buildings' basemat and walls below grade has been repaired, and
therefore, does not prevent the findings required by 10 C.F.R. { 50.57.

Contention 1.5

355. The Applicants addressed this contention through various mem-
bers of the Murphy panel (see Finding 327) (Murphy, er al. (Conten-
tions), ff. Tr. 6522). The Staff presented testimony through the Seidle
panel (see Finding 40) (Seidle, et al., ff. Tr. 9205).

356. In June 1979, the NRC Staffinvestigated allegations that rebar
was missing from parts of the Unit I containment structure. The investi-
gation revealed no irregularities. Seidle, et al.. IT. Tr. 9205, at 38.

357. A subsequent investigation was conducted by the NRC Staffin
January and February 1981, in response to an article in the Houston
Post and to CCANP's contention (StalT Exh. 54 (I&E Rept. 80-08, at
3)). This investigation revealed "no documented evidence that reinforc- .

|

ing bars were missing" (id. at 10).
358. HL&P also investigated the allegations of " missing rebar,"

including review of documents concerning the concrete pours identifiedi
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: by CCANP'in response to interrogatories.; 1.&P found no rebar to have
~

been' improperly omitted from the containment.. Although rebar was_

omitted in instances (e.g., where.it could not be erected in accordance
with design drawings), the omissions were documented through a non-
conformance report (NCR) or field request for engineering action -

..

,

-(FREA) and were subject to a corresponding design change and engi -
neering review. Murphy, et al. (Contentions), ff. Tr. 6522, at 51-52,
68-72. .

359. Based on the foregoing,' uncontroverted findings, the Board
- finds that any omitted rebar was documented and subject to the appropri-

g
;

ate design change; accordingly, no violation of Appendix B, Criteria X,;
XV and XVI has been demonstrated with respect to missing rebar in the

{. containment structure, and the omissions do not prevent our findings
pursuant to 10 C.F.R { 50.57.

,. .
,

'

Contention L6

The Adplicants addressed this contention throu'gh the Murphy360.

panel (see Finding 327) (Murphy, et al. (Contentions), ff. Tr. 6522).
,

- The Staff covered this contention through the Seidle and Crossman
' panels (see Findings 40 and 19, respectively) (Seidle, et al.i ff. Tr. 9205;

,

Crossman, et al., ff. Tr.10,010).
361. In May 1978, the NRC Staffinvestigated allegations ofirregu-'

latities in cadwelding procedures - in particular, claims that cadweld
documents had been falsified. The investigation revealed no evidence of
falsification. Staff Exh. 7 (l&E Rept. 78-09); Seidle, et al., ff. Tr. 9205,

^

at 21-23.L
362. Subsequent investigations during 1978 and early 1979 revealed

problems in cadwelding procedures and quality control. The problems
,.

were resolved by the institution of a reinspection program, by retraining
cadwelders and inspectors,.and by revising quality control procedures.'g The investigations did not reveal any falsified cadweld records. Staff f
Exhs.13,14,15,16,17,18 and 19; Seidle. et al., ff. Tr. 9205, at 32-33.

363. In June and October of 1979, reports of two further NRC in-!

vestigations substantiated discrepancies and omissions'in cadweld
documentation.'The investigative reports indicated, however, that

.

HL&P and B&R had already identified the problem and were actively
pursuing its resolution. Staff Exh. 26 (!&E Rept. 79-09, at 3); Staff Exh.
32 (I&E Rept. 79-14. at 4). See also Murphy, et al. (Contentions), ff.
Tr. 6522, at 87 88. Allegations that cadweld inspection reports had t'een
falsified were not substantiated (Staff Exh. 32 (l&E Rept. 79-14, at 4)).

,
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364. HL&P and B&R established a' cadweld ' documentation task -
force to review all cadweld records. The task force reviewed the records
for'over 36,000 cadwelds. It determined that 190 cadwelds (about 0.5
percent) lacked in-process and visual inspection records. However, in-'

-spection of 150~of the undocumented cadwelds was veri 0ed by pour
cards for the placements in which those cadwelds were located;
therefore, only 40 cadwelds remain undocumented. Murphy, er al.
(Contentions), ff. Tr. 6522, at 87 88.

365. The visual-inspection rejection rate for cadwelds is approximate-
ly 1 percent, and even a cadweld that has been rejected upon visualin-
spection rarely fails to meet tensile strength requirements. Id. at 30,' 38.
Therefore, the BcArd concludes that it is unlikely that even one of the
forty unverified cadwelds fails to meet tensile strength requirements.'

_

See id. at 31. Furthermore, the STP design is sufficiently conservative to
compensate for instances of cadwelds that were below strength. /d. at-
61-62.

366. The various document deficiencies, including the absence of
documentation for forty cadwelds, even though insignificant from a
safety standpoint, constitute at least technical violations of 10 C.F.R.
Part 50, Appendix B, Criteria IX and X (and Criterion VI as well).

367. - Based on the foregoing, uncontroverted findings, the Board -
finds that cadweld documentation deficiencies do not prevent the find-
ings required by 10 C.F.R. s 50.57.

Contention 1.7(a) -

368.
The Applicants addressed this contention through Mr. Peverley '

(identified in Finding 318) (Peverley (Contention 1.7), ff. Tr. 7835).
The Staff presented its testimony through the Seidle panel (see Finding
40) (Seidle, er al., ff. Tr. 9205).

369. During B&R's tenure at STP, changes to the requirements of a
desirt document, or clarifications of those requirements, were effected
through the use of Field Requests for Engineering Action (FREAs)
(after the Show-Cause Order, known.as Field Change Requests
(FCRs)). These requests were transmitted to the Engineering
Department, which had the authority to approve or disapprove the
request. Any changes pursuant to a FREA or FCR were subject to the
same review as was the original design document. In addition, all
FREAs and FCRs written against safety-related or scismic Category I
design documents required formal design verification. Peverley
(Contention 1.7), ff. Tr. 7835, at 5-6; see also Crossman, et al., ff. Tr.
10,010, at 47; Tr. 7895, 7898, 7903, 7908 (Peverley).
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370.
QC inspectors did not have the responsibility for verifying that

design changes are executed in accordance with the purpose of the origi-
nal design. Their responsibility is to provide documented verification
that construction is performed in accordance with appropriate procedures
and in conformance with the appropriate design documents, as
amended. This function was accomplished using pre planned checklists
provided by Quality Engineering. Peverley (Contention 1.7), ff. Tr.
7835, at 4.

371. The Intervenors never specifically pointed to any example of a
QC inspector who was thwarted in an effort to verify that design changes
were executed in accordance with the purposes of the original design.
The record establishes'that the premise of this contention - i.e., that
QC inspectors had a role in assuring that design changes were properly.
executed - is without foundation. Therefore, Contention 1.7(a) is with-
out merit. No violation of 10 C.F.R. Part 50, Appendix B, Criteria III
and IX has been demonstrated.

Contentions 1.7(b) and 1.7(c)

372.
The Applicants presented Mr. Peverley (see Finding 318) with

respect to these contentions (Peverley (Contention 1.7), fr. Tr. 7835).
The Staff addressed them through the Seidle panel (see Finding 40)
(Seidle, et al., ff. Tr. 9205).,

'

373.
The Intervenors provided no specific examples of design

changes being approved by persons not qualified to do so. The Appli-
cants believed that the concerns raised by Contentions 1.7(b) and 1.7(c)
stemmed from the period around May 1978, when, at the direction of

-

HL&p, B&R modified its design change procedures to permit the onsite
processing of FREAs, when feasible. To accomplish the onsite proc-
essing of FREAs, it was necessary to assign Design Engineers to the
site. During the transition to the new system, Mr. Douglas Robertson, a
civil engineer already stationed at the site to assist in geotechnical
activities, was given the authority to authorize civil / structural FREAs.
However, prior to authorizing a civil / structural FREA, Mr. Robertson
was required to familiarite himself with the situation and contact by tele-
phone the responsible Design Engineer. If the responsible Design Engi-
neer decided the request was significant and required calculational
activities, the FREA would be sent to the Design Engineer for
authorization; if the Design Engineer decided that the request was
straightforward and did not involve calculational activities, he would au-
thorize onsite approval. Onsite approval, however, did not obviate subse-
quent review by Design Engineering; all FREAs were forwarded to the
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. appropriate Design Engineer and were processed without regard to the '
'

. advance onsite approval of the design change.' This process did not vio-
late any rules of the Commiss!on and is consistent,with the requirements

_ . of Regulatory Guide .l.64; Peverley:(Contention 1.7), fr. Tr. 7835, at" ' ~ ,1
' 6-11;.Tr. 7893 (Peverley).

.

..

.

L 374. ~ An NRC investigation of an allegation concerning the inability
lof construction engineers to assure that construction was performed in
- accordance with drawings and procedures did not uncover any evidence
that unqualified persons were approving design changes.'Seidle, et al., fr.
Tr. 9205, a's 26.-

.375. As the Staff observes, although it may be correct to state that
|Mr. Robertson may.have approved design changes with 'no firsthand ~

-

knowledge of the purpose of the original design, it cannot oc said that
the verification against the original design never occurred (Staff F0F at -
176), Furthermore, Mr. Robertson was an experienced civil engineer,
with previous experience in earthwork construction, surveying, soils and
concrete testing, construction project management where piping, steel

- erection and ~ concrete structures were involved; foundation investiga-
tions and ? design analysis, and airport construction. Peverley

'(Contention 1.7). ff. Tr. 7835, at 10; Tr. 7901; 7904 (Peverley). For
ithese reasons, to the extent Contentions 1.7(b) and (c) include allega-
tions of safety significance, they are without merit. In additionc no viola-
tion of Appendix B, Criteria III and IX, has been demonstrated. I

,

- Contention 1.7(d)
'

376. With respect to Contentions 1.7(d) and 1.7(e), which include
several related allegations, the Applicants' presented the testimony of

. Dr. Knox M. Broom, Senior Vice President of the B&R Power Grou'p
(see Finding 39) (Broom /Vurpillat, et al.. fT. Tr. 3646); Charles M.
Singleton, Civil Discipline QC Superintendent,-B&R (Warnick, er al., ff. .y

Tr. 8032); and Stephen H. Grote, Senior Vice President of Operations,
B&R Power Group (at Tr. 4341 et seq.). At the Board's request, the Ap -
plicants also recalled John B. Duke, a B&R QC Inspector at STP from -,

; February 1976 to June 1977, who had been presented by the Applicants
. on another subject (Buckalew/ Duke, ff. Tr. 6265; Duke, recalled at Tr.

, 6463). The Staff presented the Seidle panel on these contentions (see
P - Finding 40) (Seidle, et al., ff. Tr. 9205).
'

377. Although the NRC Staff on several occasions investigated alle-
gations that construction documents had been falsified (Staff Exhs.1,2.

*

3, 7,60, and 67; CCANP Exh.10), the investigations produced no evi-
dence of pour-card falsification, the subject of this contention.
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378. In' late 1979,' the NRC received an allegation that QC inspectors
were signing inspection documents (presumably including pour cards)
without having conducted the inspection. The QC inspectors allegedly
played cards while they:were supposed to have been performing
inspections. In response 'to discovery requests, CCANP indicated that ,
the alleged falsifications of pour cards were the result of the alleged card .
games. An NRC investigation did not substantiate the allegation._ Staff.
Exh. 32. (See Findings 389 391,' infra, for a more detailed discussion of

< the alleged card games.)

2379. Following the Show-Cause Order and I&E. Report 79-19 (Staff
.

_

Exh. 46, Appendix D), the Applicants established a Special Task Force '

on Concrete. The Task Force reviewed the accuracy of construction field =
documents relating to concrete including pour cards, and found the-

documentation substantially complete (with minor exceptions)'and of
good quality. Murphy, er al. (Concrete' Verification), ff. Tr. 6327, at 10,
16-18.

-380._ No violation of Appendix B, Criteria III and IX, arising from
pour-card falsification has been demonstrated.

Contention 1.7(e)

'381. During B&R's tenure at STP, there were repeated instances of
friction between construction personnel and QC inspectors. The Notice
of Violation issued by NRC on April 30, 1980 charged, inter alia, that
some QC inspectors were harassed, intimidated and threatened. Several
instances were cited. Staff Exh. 46, Appendix A,1 A.I. In their response
to these charges, the Applicants stated that they could not affirm or
deny particular statements but that "our own review suggests that such

;
instances probably did occur" (Staff Exh. 47, Attachment, at 1). We
here review the considerable testimony offered on this subject.

382. On July 1,1977, the NRC received a telephone call, during
which it.was alleged that a B&R construction foreman had assaulted and

_

injured a B&R Civil QC inspector, that the incident was just one of a
series of threats and harassments against B&R QC inspectors; and that a
B&R construction superintendent had advised his workers that any B&R
Civil QC inspector who reported unacceptable items found during con-
crete placement inspections would be liable for a beating.

The NRC investigated these allegations and found an inordinate
amount of friction _ existing between B&R Civil QC inspectors and B&R
construction personnel, and the existence of various minor harassments.
The investigation also substantiated two specific incidents: (1) an argu-
ment and threats between a B&R Civil QC inspector and a B&R con-
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struction foreman on.the morning of June 30,1977; and (2) a physical
altercation between a B&R construction foreman and a B&R Civil.QC -

inspector on the afternoon of June 30,~ 1977. The QC inspector also
"

stated that he was threatened by an unknown laborer as he was leaving
the plant site after the' incident.

The investigation, however, foun' no directed program 'of harassmentd
and intimidation, and no evidence that a B&R construction superinten-
dent had advised his workers that any B&R QC inspector who found and
reported unacceptable items during concrete placement would be liable

.

for a beating. None~of the ten inspectors interviewed during the investi-
gation stated that any harassment led to the overlooking of unacceptable -
items. I&E Rept. 77-08 (Sta!T Exh.' 4); see also CCANP Exhs.16 and
20; Staff Exh. I12. * '

383. HL&P project personnel had discussions with the B&R con-
struction Project Manager and a policy aimed at minimizing friction and
altercations was developed (Oprea, et al., ff.. Tr. -1505, at 12; see
Warnick, et al., ff. Tr. 8032, at 31-32). The policy was communicated to
all B&R QA/QC personnel by memorandum dated July 27,1977. It
emphasized .that confrontations were not tolerated and that disputes
were to be referred to supervisors. CCANP. Exh.16; Tr. 3834-35
(Broom). The foreman involved in the physical altercation was subse--

~

quently discharged by B&R. Warnick, et al., ff. Tr. 8032, at 13; Tr. 3821
(Broom).

384.~ On July 19,1978, the NRC received a' telephone call, wherein
it was alleged, inter alia, that there was undue pressure from B&R con-
struction personnel on B&R QC inspectors. The NRC investigated and
concluded that this allegation "could be valid" because ofinadequate in-
process -inspection practices (inadequate pre-pour inspections by craft
foreman and lield engineers); however, no items of noncompliance or
deviations were identified. The investigation also indicated apparent low
morale of some B&R Civil QA/QC inspectors. I&E Rept. 78-12 (Staff
Exh Sh Tr. 9269-71 (Seidle). These problems were discussed in a meet-
ing between the NRC and HL&P on August 15,1978 (I&E Rept. 7S-13
(StalTExh. 9)). See Staff Exh.10 for Applicants' response.

385. On August 22-25, 1978, the NRC investigated the firing of a
B&R QC inspector who had allegedly solicited a bribe from a construc-
tion person.' The NRC also investigated the allegation that other QC

!.
inspectors would be intimidated by the firing. The investigation did not.

substantiate either that a bribe had been solicited or that QC inspectors'

would be ' intimidated by the firing. I&E Rept. 78-14 (StatT Exh.12). '

'After the B&R QC inspector had been discharged, HL&P increased its
j - surveillance program of concrete placements for several months.
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Through this surveillance, llL&P concluded that the Dring had no ad-
verse impact on the job performance of the remaining QC inspectors.
Warnick, et al., ff. Tr. 8032, at 3 7-38.

386. On August 24, 1978, B&R issued a memorandum to all B&R
QA/QC personnel. The memorandum required those personnel to
report any abuse to their supervisors, but not to retaliate. CCANP Exh.
54; Warnick, et al., ff. Tr. 8032, at 38.

387. .In March 1979, the NRC investigated an altercation between a
QC inspector and a construction engineer (I&E Rept. 79-04, at 7 (Staff
Exh. 20)). The Applicants testiDed that a QC inspector and a construc-
tion engineer had a dispute over pour cleanliness on a concrete pour,
that the QC inspector made remarks which the construction engineer in-
terpreted as calling him a liar, and that the construction engineer then
swung at the QC inspector. The QC inspector was reprimanded for his
unprofessional conduct and the construction engineer was transferred to
another project. The inspector's supervisor, who was present throughout
the incident, was given a three-day suspension for allowing the situation
to deteriorate to a physical confrontation. Warnick, et al., ff. Tr. 8032, at
13-14,33-34; Tr. 8070-80 (Warnick).

The NRC investigation determined that the management response to
this matter had been timely and effective in indicating support for the
site QA program (Staff Exh. 20 (!&E Rept. 79-04, at 7)).

388. During a site inspection in August 1979, the NRC received alle-
gations ofintimidation of QC inspectors by B&R construction personnel
(l&E Rept. 79-13, at 28-29 (Staff Exh. 27)). In September 1979, the
NRC investigated these allegations, specifically that two B&R QC inspec-
tors were intimidated by five B&R construction personnel. The intimida-
tion could be neither substantiated nor refuted, owing to conflicting
statements. I&E Rept. 79-14, at 3 (Staff Exh. 32).

389. Among the allegations investigated in the September 1979 in-
spection were charges, which initially had surfaced in .\ larch 1979, by a

-

former B&R QC inspector (the one who had been discharged for alleg-
edly accepting a bribe, see Finding 385, supra) to the efTect that QC
inspectors were involved in continuous card games during a several-
month period in 1977 and while so involved, signed inspection forms
without having performed the inspection. StatT Exh. 32 (I&E Rept.
79-14, at 3); Broom /Vurpillat, IT. Tr. 3646, at 31-33; Seidle, er al., ff. Tr.
9205, at 54 55. NRC investigators interviewed nine QC inspectors, none
of whom were aware of card games in 1977. Some of the inspectors ad-
mitted that there had been some card games in 1976, but stated that the
games were i ot of the scope alleged and had no adverse impact on QC
inspections. The investigation did not, therefore, substantiate the
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allegations. Staff Exh. 32 (l&E Rept. 79-14, at 9-10); Seidle, et al., ff.
Tr. 9205, at 54 55.

.
.

..

390. B&R interviewed inspectors allegedly involved in the card
games. The inspectors stated that there were some card games during
lunch and during periods of low construction activity, but that the
games did not interfere with any inspections. B&R also reviewed inspec-

- tion records, found no decrease in deficiency reports during the period
in question, and inferred therefrom that the inspections were being
performed. Broom /Vurpillat, ff. Tr. 3646, at 32-33.

391. Two inspectors allegedly involved in the card games testified
before the Board. One testified that there had been card playing during
lunch and during periods of low construction activity from December
1976 to January 1977. The other inspector testified that there had been
card games during lunch from the summer of 1976 to the winter of
1976. Both inspectors stated that the games did not interfere with '
inspections. Warnick, et al., ff. Tr. 8032, at 26-27; Tr. 6461-62 (Duke).

'

392. On November 2,1979, the NRC was contacted by a B&R QC
inspector who alleged that Civil QC inspecters were being harassed and
intimidated by B&R construction personnel and QA/QC management.,e

As a result of these allegations and past allegations of a similar nature
'

(described above), the NRC initiated a special investigation, conducted
from November 10, 1979 to February 7,1980. The investigation sub-
stantiated eight of ten allegations of harassment, intimidation, and lack
of support for QC inspectors, with several others remaining unresolved

'

as of that time.
The substantiated allegations included, inter aliar (1) that,the site

QA manager told QA/QC inspectors that he would know if they talked
to the NRC (insinuating that action or trouble would follow) and that
the NRC was tired of hearing complaints; (2) that on two occasions a
general foreman (the same foreman on each occasion) threatened a QC
inspector (not the same inspector on each occasion); (3) that Civil QC
inspectors had lost the support of their supervisors when they were con-
fronted by construction personnel; (4) that a construction superinten-
dent threatened a QC inspector with bodily harm; (5) that a QC supervi-
sor told inspectors that QC inspectors who talked to the NRC would be
" hitting the gate" (i.e., discharged); and (6) that QC inspectors are
taught not to expect support from their supervisors. I&E Rept. 79-19
(Staff Exh. 46, Appendix D); see Findings 64,66 and 74-75, supra.

393. In response to I&E Report 7919. HL&P increased its involve-
ment in the QA/QC program. Assessments by B&R and HL&P were
conducted to identify sources of friction. QC supervisory personnel were
upgraded to provide them stature equal to that of their construction
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- counterparts, QC salaries were revised to attract additional qualified per- a

sonnel and to reduce attrition, and an extensive recruiting program was4"
instituted.'

In addition, written procedures and policies were revised to stress the~

proper means of dispute resolution'and to ensure that any instances of
~

. harassment'or intimidation were immediately reported. A formal written
dispute resolution procedure (STP-PGM-02) was' adopted on January 7,
1980 (prior to;the formal release ofl&E Report 79-19 but subsequent to --
preliminary notification by.NRC to;HL&P of some.of the findings of
that report). QA/QC and construction supervisors ~ received additional

. training in employee motiyation, human relations,' and_ supervisory
skills. QA/QC and construction personnel received refresher courses in ' e

,

project procedures. B&R QA management'and HL&P site surveillance
personnel inreased their visits to the site, and access by QA/QC person-

. nel to top }{ vel management was facuitated. '

' Finally /, two B&R_ construction. supervisory personnel |against whom
allegations ofintimidation and h'arassment had been made were removed
from the project.

StafT Exh. 47 (Applicants' Response to the Show-Cause Order). See
also - Broom /Vurpillat, fT. Tr. 3646, at 45-50; Warnick, et al., ff, Tr.
8032, at 43.

-

394 In September 1980, 'the NRC held a routine announced .
inspection, including' follow up relative to l&E Report 79-19 items. The
NRC inspectors conducted interviews with B&R QC inspectors and ad-
dressed the particular 1&E Report 79-19 findings of harassment,
intimidation, and lack of support. The interviews revealed only a few
isolated negative comments, including what was termed an " idle threat"
made to a QC inspector. See Tr. 8769 (Singleton); Tr.

.
8930, 8975,

(Wilson). The NRC inspectors found the overall interview results to be
4

very positive and considered the pFeviously identified conditions, which
had caused the noncompliances, to be corrected. I&E Rept. 80-25 (Staff

Y Exh.45).
395. At the hearing, the ' Applicants described further steps which

( HL&P might take if further instances of harassment, intimidation or7

threats against QC inspectors were to occur. Specified persons employed
by HL&P would be ashgned to determine the facts, what immediate cor-
rective action was necessar), and-what :long-term corrective actions
would be necessary to' preclude recurrence. HL&P's Vice President,
Nuclear Engineering and' Construction, stated that he hoped to be able
to organize a small team of poaple'that would have a complement of
skills (mechanical, civil, electrical) who could become a focal point for
HL&P's reviews of such occurrences. Tr. 253 7-39, 2740-41 (Goldberg).~

, . _
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396.e The investigative results described above indicate excessive fric-4
.

tion 'between QC inspectors and, construction personnel, and poor
management. This friction continued as late as the spring of 1980. It did
not..however, reflect a pattern of intimidation. See Tr, 9370 (Seidle);
Warnick, et al., ff. Tr. 8032, a.17; Tr. 8129-30 (Warnick); Tr. 8421
(Singleton). Nor, though the question was posed in each investigation,

~

did the investigations reveal QC inspectors failing to perform assigned
inspections or overlooking nonconforming conditions as a result of at-
tempted intimidation 'or harassmenf (except possibly in one instance).
Warnick, et al.. ff. Tr. 8032, at 27,44; sei Finding 74 with respect to the
one instance of pos'sible intimidation).

397. As discussed in greater detail earlier (e.g.. Findings 96, Ill,
supra, relative to Issue A), the likely root cause of the widespread and
continuing instances of harassment and threats was inexperienced
management and an unusually long chain of command from the site to
upper management .(which resulted in the masking of critical
information).- Tr.1739 (Amaral).- HL&P has taken steps to alleviate
these problems. The Staffjudged the current written QA program to be
excellent and the grievance procedure better than at most other sites.
Tr. 9516, 9548,10,098 (Phillips). Nonetheless, as of the close of the
Phase i record, questions raised by incidents of harassment and intimida-
tion were not entirely resolved (Finding 223, supra).

398. The proven incidents of harassment and intimidation do not
constitute violations of 10 C.F.R. Part 50, Appendix B, Criterion III
(Design Control) or IX (Control of Special Processes). They do consti-
tute violations of the implementation requirements of Criterion II
(Quality. Assurance Program). Notwithstanding these violations, the Ap-
plicants have instituted measures to preclude future incidents of this
type. The performance of the Applicants and their contractors in this
regard is to be included in the Phase Il review which we are directing
(see p. 697, supra).

399. Based on the foregoing findings, the Board finds that the specif-
ic allegations of Contentions 1.7(a) through (d) have been rebutted; the
allegations of Csntention 1.7(e) have been addressed by HL&P and ade- F
quately remedied, subject to the review we are directing for Phase II.
Therefore, these allegations do not at this time prevent our making find-
ings pursuant to 10 C.F.R. { 50.57

Contentions 1.3(a)-(d) Introduction

400. Contentions 1.8(a), (b), (c), and (d) each arose out cf the Staff
inspection described in I&E Report 81-28 (Staff Exh 124) Each. . conten-

'
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tion addresses activities which assertedly constitute QA/QC deficiencies
,

and violate various criteria of 10 C F.R. Part 50, Appendix B. The Appli-
cants addressed all of these contentions through a panel co'sisting ofn >

R.A. Frazdr, the STP QA hianager during the pertinent time period;- 7
J.L. Blau, the acting Project Engineering Afanager at that time; and H.G.
Overstreet, supervisor, of the QA group'which had responsibility in the
area covered by the inspection report (Frazar, et al., ff. Tr.10,123). The
Staff testimony was presented through I&E Report 8128 (Staff Exh
124) and by H.S. Phillips, Resident Reactor Inspector for STP and R.K.
Herr, Senior Investigator, Region IV (Tr.10,011).

.\

Contintions 1.8(a) and 1.8fb)
~

,

401. In November 1980, HL&P QA wrote an NCR) Two of the
issues in the NCR were: (1) B&R did not appear to have procedures in
place to implement access design, and (2) the PSI /ISI Afanual containing
the criteria for access design had not been updated every 6 months as re--
quired by its terms. In June 1981, a revised NCR was written by HL&P
QA; it contained the two issues above and a third issue, that access
design was being conducted using; a draft Technical Reference
Document. Frazar, eral., ff. Tr.10,123, at 3-5

402. At the same time as the revisedNCR was issued, HL&P QA
drafted a stop work letter. The purpose of the proposed stop-work letter
was not to terminste an activity which might case' irreparable construc-

tion deficiencies but rather to obtain B&R's immediate attention and
action to resolve the issued raised by the NCR. Staff Exh.124 (I&E
Rept. 81-28, at 4); Frazar, et al.,, ff. Tr.10,123, at 5-6:- Tr.10,201 '
(Overstreet). y >

.403. Prior to issuing the stop-work letter. HL&P QA informed
HL&P management of,its intent. HL&P management requested an op-
portunity to discuss the issues with B&R in order to resolve them
expeditiously. Because HL&P's QA motivaiion in drafting the stop-work
notice was the prompt resolution of the issues, HL&P QA acceded to
the request. Stati Exh.124 (I&E Rept. 81-28, at 4-5); Frazar, et al., ff.
Tr.10,123, at 6. The issues were subsequently and promptly resolved.
Frazar, et al., fr. Tr.10,123, at 9.

404. In July August 1981, the NRC Staffinvestigated an allegation,
based on the aforementioned' events, that HL&P management, in
determining that a stop-work notice should not be issued, had failed to
support HL&P QA. StatT Exh.124 (IAE Rept. 8128, at 4). The investi-,

gation revealed no instance where HL&P failed to meet an NRC
requirement. Staff Exh.124.,
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' tion addresses activities which assertedly constitute QA/QC deficiencies
~

'and violate various criteria of 10 C.F.R. Part 50, Appendix B. The Appli-
cants addressed all of these contentions through a panel consisting of
R.A. Frazar, the STP QA Manager during the pertinent time period;

. J.L. Blau,- the acting Project Engineering Manager at that time; and H.G.
Overstreet, supervisor, of the QA group which had responsibility in the

- area covered by the inspection report (Frazar, et al. ff. Tr.10,123). The
Staff testimony'was presented through I&E-Report'8128 (Staff Exh.

- 124) and by H.S. Phillips, Resident Reactor Inspector for STP and R.K.'
' Herr, Senior Investigator, Region IV (Tr.10,011).

p

Contentions 1.8(a) and 1.8fb)

. 401. In November.1980, HL&P QA wrote an NCR. Two of the
: issues in the NCR were: (1) B&R did not appear to have procedures in
place to implement access design, and (2) the PSI /ISI Manual containing
the criteria for access design had not been updated every 6 months as re-
quired by its terms. In June 1981, a revised NCR was written by HL&P
QA; it contained the two issues above and a third issue, that access
design was being conducted using a . draft Technical Reference
Document. Frazar, et al., (f. Tr.10,123, at 3 5.

~

402. At the same time as the revised NCR was issued, HL&P OA
drafted a stop work letter. The purpose of the proposed stop-work letter -
was not to terminate an activity which might cause irreparable construc-

tion deficiencies but rather to obtain D&R's immediate attention-and
action to resolve the issued raised by the NCR. Staff Exh.124 (I&E
Reps. 81-28, at 4); Frazar, et al., ff. Tr.10,123, at 5 6;~ Tr.10,201
(Overstreet).

403. Prior to issuing the stop-work letter, HL&P. QA informed
HL&P management ofits intent. HL&P management requested an op-
portunity to discuss the. issues with' B&R in order to resolve them
expeditiously. Because HL&P's QA motivation in drafting the stop-work-
notice was the prompt resolution of the issues.'HL&P QA acceded to
the request. Staff Exh.124 (I&E Rept. 81-28, at 4 5); Frazar, et al. fr.
Tr.10,123, at 6. The issues were ' subsequently and promptly resolved.
Frazar, et al.. ff. Tr.10,123, at 9.

404. In July-August 1981, the NRC Staffinvestigated an allegation,
based on the aforementioned events, that HL&P ' management, in
determining that a stop-work notice should not be issued, had failed to
support HLAP.QA. Staff Exh.124 (I&E Rept. 81-23, at 4). The investi-
gation revealed no instance where HL&P failed to meet an NRC
requirement. Staff Exh.124
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Other HL&P QA personnel requested that an NCR be written, these in-
dividuals would refer the requester to B&R. StalT Exh.124 O&E Rept.
81-28, at 8).

~412. The NRC investigation concluded that HL&P QA procurement
personnel were instructed properly by HL&P QA management in regard
to initiating NCRs 04. O&E Rept. 81-28, at 2)). The investigation deter-
mined that the individuals had sufDeient experience (id. at 8-9). ~Al-

-though it was substantiated that on one occasion HL&P QA personnel
had been referred to B&R by their supervisor when they sought an
NCR, it was determined that the referral was not in violation of HL&P
procedures (Staff Exh.124).

Contentions L8(a)-(d) Summary -

~413. Based on the foregoing, uncontroverted findings, the Board
Unds that Allegations 1, 2, and 4 in I&E Rept. 81-28 (and Contentions
1.8(a)-(d)) have been satisfactorily rebutted and that no viola' tion of Ap-
pendix B criteria has been demonstrated. Therefore, these allegations do
not prevent our findings pursuant to 10 C.F.R. f 50.57.

Contention 2

414. ' Contention 2 alleges:

NRC inspection records (Inspection and Enforcement Reports e77 03, 2/77;4 77-03, 4/77, and # 78 08, 5/78)
indicate that South Texas Project construction

records have been falsified by employees of flouston Lighting and Power Company
and Brown and Root, in violation of 10 C.F.R. Part 50. Appendix B, Sr.ctions VIand XVil.

As a result, the Commission cannot make the findings required by 10 C.F.R.
{{ 50.57(a)(1) and (2).

415.
With respect to the alleged record falsincations covered by this

contention, the Applicants presented testimony by W. Stephen McKay,
Corporate Manager for QA, Pittsburgh Testing Laboratory (PTL) and
Timothy K. Logan, Senior QA Engineer and (since 1977) Lead Engineer
for HL&P. (These witnesses comprised a portion of the Pettersson
panel, ff. Tr'. 5796.) The Applicants also addressed this contention
through Richard Buckalew, a systems engineering technician for B&R,

~

and ' John B. D uke, a former STP QC Inspector for B&R
(Buckalew/ Duke, ff. Tr. 6265). The Staff presented the Seidle and
Crossman panels with respect to this contention (see Findings 40 and
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119, respectively) (Seidle, et al., fT. Tr. 9205: Crossman,- et al., ff. Tri
: 10,010).'

416. On February 1,1977,'HL&P reported to the NRC that an em-
: ployee of PTL, a subcontractor, had falsified records to indicate that he-

e had tested concrete sand for gradation, when in fact he had not. Staff -
Exh.1 (I&E Rept.'77-03, at 2-3); Seidle, et al., ff. Tr. 9205, at Il-12;

- Pettersson, et al., ff. Tr. 6227, at 5.
417. .In February 1977, the NRC investigated the reported falsifica-

tion and substantiated it (Staff Exh.1 (I&E Rept. 77-03)). The PTL em-.

ployee admitted not performing the tests, and his employment was ter-
minated (id, at 4; Pettersson, et al.. ff. Tr. 6227, at 5). The Staff investi-
gation established that neither the Applicants' management.nor their
contractors knew of the falsification prior to its being reported by a PTL
employee (Seidle, et al., ff. Tr. 9205, at 12,141. The Staff inspecters at-
tributed the record falsification to production pressure (Staff Exh; 1
(!&E Rept. 77 03, at 6)).

418. Other tests had been performed that assured the adequacy of
the concrete constituents (Staff Exh.1 (!&E.Rept. 77-03, at -2);

3'
~ Pettersson, et al., fr. Tr. 6227, at 10-11; Seidle, et al., ff. Tr. 9205, at -

12-14). PTL also conducted a review to detect anomalies in its test re-
suits (l&E Rept. 77-05, at 1-1 (Staff Exh.- 2): Seidle, et al., ff. Tr. 9205,;

at 13-14). A follow-up investigation concluded that corrective action had
been performed and that no further action was necessary (Staff Exh. 2
(!&E Rept. 77-05, at 4,6)).

'

419. ' The falsification of construction records (Finding 417) reflects
_

a violation of 10 C.F.R. Part 50, Appendix B, Criteria VI. There was no
culpability of IIL&P or B&R managementJ although B&R might hasy
taken steps to mitigate production pressures. As a result of the tests nn'
investigations, it does not appear that the falsification in fact had safety,

significance.

420. -I&E Report 78-08 (StatT Exh. 3), also cited in Contention 2.
did not address any instances or allegations of falsified construction
documents. I&E inspectors did review records related to placements of
concrete, but no items of noncompliance or deviations were identified
(id.).

421. An inspection in April 1978, I&E Report 78-07 (CCANP Exh.
*

10), found that a QC inspector had marked a record print to indicate -
that an inspection was complete, when in fact it was not; a bolted joint
of four structural beams had only been partially inspected (and the joint

j was so marked), but the record print indicated that _the inspection was
como!ete. Id., Appendix A -(Notice of Violation), at 3-4; I&E Rept.
73-07, St 8.

:
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422. The investigation determined that B&R QC Procedures did not
contain a definition differentiating a connection from a joint (which
might comprise several connections). As a result, inspectors used dif-
ferent methods for marking bolt inspections on record prints; some
-inspectors marked each connection of a joint, while others marked the
whole joint. This definitional deficiency contributed to the QC inspec.

-tor's misinterpretation of the inspection requirements. /d. at 8-9;
Pettersson, et al., ff. Tr. 6227, at 11-13. The investigation did not find
that there had been a deliberate falsification (CCANP Exh.10). The
NRC closed out the incident ir I&E Rept. 78-11 following a procedure
revision by B&R (Pettersson, er al., (f. Tr. 6227, at 12).

423. Although not explicitly covered by the allegations of Contention
2, the Staff presented evidence concerning instances of alleged falsifica-
tion of documents. In May 1978, the NRC investigated alleged falsifica-
tion of cadweld records. The investigation did not' substantiate the
allegations, and identified no items of noncompliance. Staff Exh. 7 (I&E-
Rept. 78-09); see Findings 56,338-345,360-367, supra.

424. Two other instances of substantiated document falsification
appear in !&E Reports 80-14 and 80-21 (two documents, one admittedly
falsified) (Staff Exhs. 60 and 67). The first, involving a falsified fabrica-
tion checklist, was done by a field inspector without the knowledge of
either HL&P or B&R management. Shortly after the issuance of I&E
Report 80-14, the individual was terminated. Crossman, et al., ff. Tr.
10,010, at 15. The second. concerning falsification of two maintenance
records, also did not involve management. The individuals involved in
this incident were removed from safet)-related work and in one instance
terminated. Id. at 15-17; Tr. 3781, 4946 (Broom); Tr. 4946 (Grote); Tr.
4159 (Vurpillat). See also Findings 90-91, supra.

425. Based on the foregoing findings, the Board finds that the inspec-
tion reports to which CCANP alludes (and the allegations and conclu-
sions therein) do not prevent our findings pursuant to 10 C.F.R. l 50.57.

II. CONCLUSIONS OF LAW

Based upon the foregoing findings of fact and upon consideration of
the entire evidentiary record in this proceeding, the Board makes the fol-
lowing conclusions oflaw, recognizing that such conciusions may be sub-
ject to change based on the record in the forthcoming phases of this
hearing:

(1) There is no basis for concluding that at this time HL&P lacks
managerial competence or character, as those terms are used in the
Atomic Energy Act, as amended, and the Rules and Regulations of the
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Commission, sufficient to preclude an eventual award of operating-
' licenses for STP.

-(2) There is reasonable assurance that safety-related construction
work thus far completed at STP is adequate to perform its intended pur-
pose or that such work will be repaired or replaced as 'necessary to make
such construction work adequate to perform its intend . purpose, in
conformity with the construction permits, the Atomic Energy Act, as

-

amended, and the Rules and Regulations of the Commission.

(3) No construction deficiencies have been identified which would
preclude this Board from making the findings required by 10 C.F.R.
f 50.57(a)(1) and (2).

(4) HL&P is presently managing, planning, and implementing its
. program for the balance of design and construction of STP, including its
QA program, in a manner which provides reasonable assurance that
future design and construction work at STP will be in conformity with
the construction permits, the Atomic Energy Act, as amended, and the
Rules and Regulations of the Commission.

(5) Based on HL&P's performance in the management of design,
construction and planning and preparation for operation of the STP,
there is now reasonable assurance that HL&P will have the necessary
managerial competence and character (including commitment to safety)
to operite the STP safely and in compliance with all applicable NRC
requirements.

,

Order

On the basis of the foregoing Findings of Fact, Conclusions of Law
and Opinion, and the entire record, it is, this 14th day of March 1984,
ORDERED
1 CLI-80-32 Issues A-E, and Intervenors' Contentions I and 2, are

resolved as set forth in this Decision and subject to the terms and condi-
tions set forth herein.

2. The NRC Staffis directed. and other parties are permitted, to pro-
vide the Board during the Phase 11 evidentiary hearings with the report
set forth under Issue B, p. 697, supra.

3. CCANP's August 8,1983, motion to recpen the Phase ! record is
denied.

4. In accordance with 10 C.F.R. }} 2.760, 2.762, 2.764, 2.785, and
2.786, this Partial Initial Decision shall become effective immediately
and will constitute, with respect to the matters resolved herein, the final

!
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decision of the Commission thirty (30) days after issuance hereof, sub .
-ject to any review pursuant to the above-cited Rules of Practice. Any
party may take an appeal from this decision by filing a Notice of Appeal-
within ten (10) days after service of this Pattial Initial Decision. Each ap-
pellant must file a brief supporting its position on appeal within thirty
(30) days after filing its Notice of Appeal (forty (40) days if the Staff is
the appellant). Within thirty (30) days after the period has expired for
the filing and service of the briefs of all appellants (forty (40) days in

,

the case of the StafD, a party who is not an appellant may file a briefin
support of, or in opposition to, any such appeal (s). A responding party
shall file a single, responsive brief only, regardless of the number of ap-
pellants' briefs filed. [See, in particular,10 C.F.R. f 2.762, as amended
effective December 19, 1983, 48 Fed. Reg. 52,282,52,283 (November
17, 1983).]

i

THE ATOMIC SAFETY AND
LICENSING BOARD,

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. James C. Lamb
ADMINISTRATIVE JUDGE

Ernest E. Hill
ADMINISTRATIVE JUDGE

[ Appendices A, B, C, and D have been omitted from this publication,
but may be found in the NRC Public Document Room,1717 H Street,
NW, Washington, DC 20555.]
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Cite as 19 NRC 859 (1984) , LBP-8414

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING 80ARD

Before Administrative Judges:

Dr. Robert M. Lazo, Chairman
Dr. Cadet H. Hand, Jr.

Dr. Peter A. Morris

in the Matter of Docket No. 50-309-OLA
(ASLBP No. 80-437 02 LA)

MAINE YANKEE ATOMIC POWER
COMPANY

(Maine Yankee Atomic Power
Stat!on) March 9,1984

Upon review of an Agreement reached among the parties, the Licens-
ing Board grants intervenors' motions to withdraw their contentions and
requests for hearing, and authorizes the issuance of a license
amendment.

ORDER
GRANTING 3IOTIONS TO WITilDRAW CONTENTIONS,
GRANTING AIOTION TO WITilDRAW A PORTION OF
APPLICATION, AND AUTIIORI7.ING ISSUANCE OF

AAIENDAIENT TO OPERATING LICENSE

On October 24, 1979, the Nuclear Regulatory Commission published
in the federal Register a notice of proposed issuaace of amendment to
facility operating license,44 Fed. Reg. 61,273, in connection with the ap-
plication of Slaine Yankee Atomic Power Company (Licensee) to
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expand the storage capacity of the spent fuel pool at its nuclear electric :
power generation facility in-Wiscasset, Maine. This increase in storage -

: capacity was to be accomplished through a modified spent fuel pin stor-
age concept involving the. disassembly of spent fuel assemblies and -
reassembly into consolidated fuel bundles within the existing fuel racks.
Thereafter, the Licensee supplemented its application to seek permission
to increase the number of storage locations-by "reracking" the spent'
fuel pool and to utilize the cask laydown area for short term storage

.

.

when necessary. In light of that supplementation, the Nuclear Regulatory'

' Commission, on January 28, 1981, published a Supplemental Notice of ~
Proposed issuance of Amendment to Facility Operating License. 46 Fed.
Reg.9315.

As a result of the filing of appropriate petitions and_ contentions, a
hearing was noticed, Sensible Maine Power ("SMP"). and the State of

.

*

Maine (" Maine") were admitted as intervenors and full parties to the.

proceeding, and certain contentions ' vere admitted into litigation in the
proceeding. Subsequently, the Licensee, the Staff and the intervenors
reached agreement among themselves as to resolution of the proceeding
as a result of which certain motions have been filed with the Board.

-

Two of the motions are filed by SMP and Maine, based on an Agree-
ment with Maine Yankee dated January 30, 1984, and are conditional
motions for leave to withdraw their requests for a hearing and all of
their contentions already admitted into litigation in this proceeding.
These motions are granted and the contentions of SMP and Maine are -
hereby deemed withdrawn.

Also before the Board is a conditional motion by the Licensee for
' leave to withdraw a portion of its applic:". ion. As it currently stands, the
,

Licensee's application as amended to and including Supplement 3 filed
July 21,1982 for an operating license amendment seeks an amendment

<

;
which would permit the following spent fuel storage measures:

(a) Replacement of the existing spent fuel racks with new spent fuel racks in which -.

the storage location center to center spacing is 10.25 inches. Reracking willin-
crease the nurnber of spent fuel permanent storage locations from the 953 now
existing to 1476.

(b) Storage of spent fuelin the new racks desenbed in (a) above in the form of
consohdated fuct assemblies. This concept is also referred to as pin storage. Ap-

'

plication of this concept at Maine Yankee will aP4w either up to the equivalent
of 2032 spent fuel assemblies to be stored in consolidated form while at the
same tim reserve 217 permanent storage spaces for full core reserve. vr up to
the equiv tert of 2390 spent fuel assembhes in consolidated form by completely
filling alt 1476 locations with stored pins.

.
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(c) Temporary storage of up to 121 spent fuel assemblies in their as discharged
form in an emergency rack located in the spent fuel cask laydown area. The
temporary storage option reduces the number of permanent rack locations
uhich should prudently be held in reserve for removal of the entire core for in-
spection of the vessel or other :;hort term operations.

By its motion, the ' Licensee seeks to withdraw so much ofits application.

as would allow ~ it to consolidate more than . twenty standard fuel-
assemblies..

This motion is granted.

Finally, there is before the Board a joint motion of all parties for entry
of an order authorizing issuance of an amendment to the operating
license in conformity with the application as modified by the above-
described withdrawal. This motion reflects the Agreement reached by
the parties. The Board having independently considered this matter, and
having found nothing in the proposed order which would in any way
compromise the public health and safety and in light of the policy ex-
pressed in 10 C.F.R. 5 2.759 encouraging settlements of controversies,it
is hereby, in accordance with the Atomic Energy Act, as amended, and
the regulations of the Nuclear Regulatory Commission, ORDERED:

That the Director of Nuclear Reactor Regulation is authorized to
make appropriate findings in accordance with the Commission's regula-
tions and to issue an appropriate license amendment authorizing the ap. .
plicant to rerack as requested to store 1476 standard fuel assemblies in
the spent fuel pool, to permit rio more than 20 standard fuel assemblies
to be consolidated, and to temporarily. store up to 121 standard spent
fuel assemblies in the emergency rack in the cask laydown area.

Dr. Peter A. hfortis and Dr. Cadet H. Hand, Jr., concur in this memo-
randum and order.

FOR THE ATOhflCSAFETY AND'
LICENSING BOARD

Robert bl. Lazo, Chairman
ADhflNISTRATIVE JUDGE

Dated at Bethesda, Staryland,
' this 9th day of Starch 1984.
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Cite as 19 NRC 837 (1984) LBP 84-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James L Kelley, Chairman
Dr. James H. Carpenter

Glenn O. Bright

in the Matter of
Docket Nos. 50 400

50-401
(ASLBP No. 82 468-01 OL)

CAROLINA POWER & LIGHT
COMPANY and

NORTH CAROLINA EASTERN
MUNICIPAL POWER AGENCY

(Shearon Harris Nuclear Plant,
Units 1 and 2) March 15,1984

On requests for reconsideration, the Licensing Board rejects certain
health effects contentions relating to estimates of genetic damage and
cancer caused by radiation because a previously expected Board witness
had become unavailable and because it appeared that the Intervenors'
proposed witnesses could not shed any additional light on the
contentions. The Board also rules on several other contentions and pro-
cedural questions.

.
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MEMORANDUM AND ORDER
(Ruling on Responses to the Alemorandum and Order of January
27,1984 Concerning Health Effects and Certain Other Alatters)

INTRODUCTION

The Board's Memorandum and Order of January 27,1984 (LBP-84-7,
19 NRC 432) has evoked a range of responses from the parties. As we
stated in the telephone conference call of Afarch 8,1984, Dr. John
Gofman will not be available as a voluntary Board witness in the late
spring-early summer time frame we had envisioned. As we shall
explain, this development renders the bulk of the pleadings before us
moot.

THE APPLICANTS' 510TIONS FOR RECONSIDERATION
AND CLARIFICATION

The Applicants ask us to reconsider and grant their motions for sum-
mary disposition of Joint Contention II(a) and (c). Given Dr. Gofman's
unavailability, we agree that the motion as to Contention Illa) should
be granted, but not entirely for the reasons cited by the Applicants.

First of all, we reaffirm the rationale of our January 27 Order. Contra-
ry to the Applicants' argument (Slotion at 2) we do not think that we
have "run afoul" of any NRC rules or decisions. It is apparent to us,
however, that the Applicants did not fully understand our rulings on
those contentions. See, in particular, Motion at 9, last paragraph. We re-
state our rationale in its essentials, as follows:

(1) There are material issues of fact concerning Dr. Gofman's
cancer and genetic risk estimates which the Applicants and
Staff have failed to negate.

(2) However, on basic health effects issues which challenge the
BEIR estimates, the Black fox decision (Public Service Co. of
Oklahoma (Black Fox Station, Units 1 and 2) CLI-80-31,12
NRC 264 (1980)) requires as a precondition to a hearing not
only a material issue of fact, but also a showing by the Interve-

nor that he can make a substantial contribution to its
resolution. Non-expert cross-examination is not sufficient.

(3) Here, the Intervenors' proposed case consisted of cross-
examination and the testimony of Drs. Ernest Sternglass and
Carl Johnson. We held that such a case does not meet the
Black Fox substantiality test.
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(4) It appeared, however, that Dr. Gofman would be available to
testify, and his testimony would have satisfied the substantiality
test. As long as that was the case, we indicated that Drs.
Sternglass and Johnson could also testify on the admitted
issues, subject to roir dire challenge.

Now that Dr. Gofman is no longer in the picture, the justification for
a hearing on Joint Contention II(a) has been removed. As we stated in
the January 27 Order:

If Dr. Sternstass were the only person available as an opposing expert witness, we
would grant the motions for summary disposition, notwithstanding the existence to
some disputes over material facts.

19 NRC at 438. We also found that the proposed testimony of Dr. John-
son would not justify convening a hearing. Accordingly, the motion for
summary disposi' ion of Joint Contention II(a) is granted, notwithstand-
ing the existence of disputes over genuine issues of fact. We recognize,
of course, that our ruling represents a departure from a general principle
of summary disposition law - that the remedy is not available where
material issues of fact remain. But we think this departure is required by
the Black Fox ruling. If we are wrong, it means that Boards and parties
may be obliged to go-to time-consuming and expensive hearings on
generic issues having no particularized relationship to the facility in
order to listen to a witness like Dr. Ernest Sternglass. We do not believe
the Commission in writing the Black Fox decision could have had that
in mind.

During the telephone conference call of March 8, h!r. Wells Eddle.naa
suggested that he might seek to subpoena Dr. Gofman. We have consid-
ered whether the prospect of bringing Dr. Gofman to the witness stand
involuntarily should be sufficient to satisfy the Black Fox substantiality
test. We think not. Dr. Gofman made it clear to us that he has conflict-

' ing commitments and does not wish to appear. Our experience has
shown that an unwilling witness is generally less helpful than a willing
one. More importantly, a witness can be compelled to attend, but he
cannot be compelled to prepare, much less to write advance testimony.
Particularly in an area as arcane as cancer risk estimates, a witness would
need to spend substantial time on preparation to be effective. It would
also be important, in fairness to the opposing parties, for a witness like
Dr. Gofman to prepare fairly detailed written testimony in advance.

The remaining points raised by the Applicants no longer require a
response, other than consideration of Contention !!(d) (see below).
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THE NRC STAFF'S RESPONSE

This response is rendered moot by Dr. Gofman's unavailability and
our grant of summaryjudgment on Contention II(a).

WELLS EDDLEMAN'S REQUESTS FOR CLARIFICATION
AND OBJECTIONS

,

Mr. Eddleman asks'whether, if health effects are shown to be "far
larger" than the Staffs estimates, a new contention needs to be filed on
pain and suffering? The answer would have been affirmative if Conten-

tion II(a) had remained in the case. Since that contention has now been
excluded, there will be no occasion to consider pain and suffering in this
case.

The discussion at pages 2-3 concerning Dr. Johnson and his qualifica-
tions is confusing. Mr. Eddleman complains that we granted summary
judgment on 8F(2) "without reference to the planned testimony of Dr.
Johnson." That is correct. We did not consider the question whether
Dr. Johnson's testimony would meet the Black Fox test of substantiality
on that contention. That question is not reached until one first concludes
that a genuine issue of material fact exists. We answered that first ques-
tion in the negative as to Contention 8F(2).

In that connection, we note our view that the Black Fox
" substantiality" test is relatively narrow and probably applies only to es-
timates of radiation-induced cancers and genetic effects. These estimates
are technically very complex and rest on rather sparse data and incom-
pletely developed theory. Thus the possibility of an intervenor's making
a contribution on such questions, unassisted by a highly qualified
expert, is remote. To put it a different way, the Black Fox test should
not apply broadly to all " health effects" is ues, some of which can be ef-
fectively addressed by an intervenor without necessarily producing
expert witnesses. Thus we are not applying a substantiality test to the re-

maining health effects issues in this case - I!(c), II(e) (concerning flyash), and 8F(l).
In Mr. Eddleman's February 6,1984 filing, he states that

I believe the Board is simply wrong to say that because the nuclides from the fuel
cycle are dispersed over lar6er areas, they are therefore ofless concern. Llnder the
linear hypothesis used by BEIR. the number of caneers would be the sarne whether
the nuclides deliver their dose to a few people or to many. as long as the dose is the
ume in total.
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This response by Mr. Eddleman comes from the Board statement that
"the concern we expressed there about the possibility of aggregate doses .
to people living near the [ Harris] facility does not apply to fuel cycle
effluents, which are dispersed over many different geographical areas."
LBP 84-7,19 NRC at 462.

Certainly dispersion over larger areas results in exposure of more.
people but, because the concentration of fuel cycle effluent is drastically
reduced during the process of dispersion, the dose to individuals and in-
dividual risk are greatly reduced. However, in a statistical sense, one can
still calculate a cancer risk estimate'. As an example, the fuel cycle radon
emissions were considered by the Appeal Board in Philadelphia Electric
Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-701,

-

16 NRC 1517 (1982) with the conclusion that the fuel cycle radon emis-
sions from the operation of any particular reactor (nominal 1000 -

MW(c)) would increase the risk of cancer induction by radon exposure
by one part in

100,000 above the unavoidable risk that the U.S. popula .
tion experiences from natural sources. The Appeal Board considered
this incremental health risk to the population to be "vanishingly small."
This Board agrees that such effects are de minimus and this is the basis
for our statement concerning the fuel cycle efhets.

Mr. Eddleman, in his request for clarification on Contention 8F(2),
states that "I don't understand" why time periods corresponding to the
half-lives of the longest-lived nuclides are not considered in health ef-
fects estimates. The Board, in our brief comments on this matter, stated
that such an estimation would be a speculative exercise. We attempt to
clarify our views by noting that to consider doses over millions of years
would require some delineation of the following aspects:

1. The location of the materials would be extremely uncertain as
a result of substantial geomorphic changes from erosional and
depositional processes on such a time scale; l.e., some of the
materials could be transported to the deep sea sediments
through erosion and some of the material might be buried due
to depositional processes that are important even on ar-
chaeological time scales.

2. The location on the surface of the earth of what is now called
the State of North Carolina would be problematical due to the
drift of the continents. If the present rate of drift (Durham is
0.5 inch further from London each year) were to persist for
millions of years, Durham might be located where Fairbanks,
Alaska is currently positioned or some other position with
large climatic ditTerences.

841
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3. The human species, Homo sapiens, is thought to have existed
for roughly one million years in the past. Even the existence of
humans on a time scale of millions of years into the future is a
matter of uncertain guesswork.

These are only a few of the considerations that lead us to conclude
that estimates of radiation doses into a future of millions of years would
be gross speculation. The Board cannot see that there is any chance that
the witness proffered by Mr. Eddleman would be able to shed any light
on such intractable questions.

Mr. Eddleman seeks clarification of footnote 1 on page 44 of the Janu-
ary 27 Order (19 NRC at 460 n.1). We find Mr. Eddleman's arguments
unclear. We think footnote 1 is clear and we reaffirm it. There need not
be, in our view, any explicit NRC rule authorizing an offset of coal par-
ticulates from plants to be displaced by Harris against the particulates *

postulated in Table S-3. Absent a rule barring such an offset (there is
none) this approach is realistic and therefore appropriate.

THE JOINT INTERVENORS' RESPONSE

The Joint Intervenors ask whether they will be required to employ
health effects experts on the admitted contentions. As we indicated
previously, the admitted contentions - II(c), II(e) (lly ash), and 8F(l)
are not so complex that expert assistance is essential, as witnesses or
cross-examiners. Thus the question is answered in the negative.
However, the Joint Intervenors are certainly encouraged to obtain the
services of health etTects experts.

EDDLEMAN MOTION TO DECLARE APPLICANTS'
SUMMARY DISPOSITION MOTION ON

CONTENTION 15 AA UNTIMELY

Mr. Eddleman moves to declare this summary disposition motion un-
timely or, in the alternative, for a 20 day extension of time to respond
to it. We agree with the Applicants that the previously established
schedule calling for summary disposition motions by September 1,1983
did not contemplate a contention like !$ AA, which was admitted in
late August. Under all the circumstances, including particularly the post-
ponement of the January 1984 hearing, it is certainly appropriate that we
entertain a summary disposition motion on that contention now. Much
of Mr. Eddleman's argument concerning what the Applicants may have
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proposed in the past on scheduling questions is ntt relevant. The
motion for declaration of untimeliness is denied.

Mr. Eddleman's alternative motion for a 20-day extension is cast in
general terms and normally.would not justify the full extension
requested. However, the Board is aware that Mr. Eddleman has been

; quite ill of late and this has undoubtedly created a backlog of work.
Under the circumstances, including the need to move the case forward,
Mr.- Eddleman is granted a 15-day extension, until April.13,1984, to
answer the Applicants' summary disposition motion on Contention
15 AA.

JOINT CONTENTION II(d)

This subpart of Contention II states:

(d)
Substantialincreases in cancer mortality rates have been observed in the vicini-
ty of nuclear facilities. Sternslass, " Cancer Mortality Changes Around Nuclear
Facilities in Connecticut." February 1978.

The Board inadvertently failed to rule on this contention in our previous
order. We do so now.

This contention rests solely on an unpublished manuscript of Ernest
J. Sternglass. The manuscript has received substantial public attention
and was reviewed, therefore, by representatives of the U.S. Department
of Health, Education and Welfare and the U.S. Environmental Protec-
tion Agency (see Attachments A and B, infra). These reviewers found
the document to be fallacious.

As a result of Sternglass' repeated allegations, misrepresentations of
.

facts and distorted scientific perspective, the president-elect and all
living past presidents of the Health Physics Society (inclading Karl
Morgan) unanimously signed and issued in July 1971 the following state-
ment at the 16th Annual Meeting of the Health Physics Society, thereby
publicly rejecting Sternglass' allegations and criticizing his past papers:

On the third such occasion since 19o8. Dr. Ernest Sternglass has. at an annual
meeting of the lleahh Physics Society, presented a paper in which he associates an
increase in infant mortality with low lesels of radiation exposure (from discharges
rrom nuclear faciliticsl. The material contained in Dr. Sternstass' paper (Sternglass.
1971] has also been presented publicly at other occasions in various parts of the
country. llis allegations. made in several forums. have in each mstance been ana-
lyzed by seientists, ph>sicians and bio statisticians m the Federat gosernment. m in.
dividuai States that have been insolved m his reports, and by qualified scientists in
other countries. Without exception. these agencies and scientists have concluded
that Dr. Sternglass' arguments are not substantiated by the data h r presents. The
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. proposed in the past on scheduitng questions'is not relevant. The
motion for declaration of untimeliness is denied.'

Mr. Eddleman's alternative r.iotion for a 20-day extension is ast in
general terms and normally would not justify the full extension
requested. However, the Board is aware that Mr. Eddleman has been.
quite ill of late and this has undoubtedly created a backlog of work.
Under the circumstances, including the need to move the case fo. card,
Mr. Eddleman is granted a 15-day extension, until April 13,1984, to
answer the Applicants' summary disposition motion on Contention
15 AA.

JOINT CONTENTION II(d)

This subpart of Contention 11 states: *

(d)
Substantialincreases tn cancer mortality rates have been observed in the vici.a.
ty of nuclear facilities. Sternglass, " Cancer Mortality Changes Around Nuclear
Facilities in Connecticut," February 1978.

The Board inadvertently failed to rule on this contention in our previct's
order. We do so now.

This contention rests solely on an unpublished nianuscript of Ernest
J. Sternglass. The manuscript has received substantial public att-r tion
and was reviewed, therefore, by representatives of tbc U.S. Depar.aient
of Health, Education and Welfare and the U.S. Envin.nmental Protec-
tion Agency (see Attachments A and B, infra). Thes:

reviewers found
the document to be fallacious.

As a result of Sternglass' repeated allegations, mist'oreser.!ations of
,

facts and distorted scientific perspective, the presient elet. and all
living past presidents of the Health Physics Society (includir.f. Karl
Morgan) unanimously signed and issued in July 1971 th,: following state-
ment at the 16th Annual Meeting of the Health Physics Society, thereby
publicly rejecting Sternglass' allegations and criticizing his past pape.

On the third such occasion since 1968, Dr. Ernest Sternglass luis, at an annual
meetmg of the Health Physics Society, presented a paper in which he associates r.n
increase in infant mortality with low levels of radiation exposure (from discher
from nuclear faciliticsl. The material contamed in Dr. Sternglass' paper (Sterng!c
197|| has also been presented publicly at other occasions in urious parts of the
country. His allesations, made in several forums, have in e.ich iestance been ans-
lyzed by scientists, physicians and bio statisticians in the federal g wernment. in in-
dividual States that have been involved in his reports, and by qu 'illed scientists in
other countries. Without exception, these agencies and Scientis.s have constuded
that Dr. Sternglass' arguments are not substantiated by the date he praer:;s The

.
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United States Public flealth Service, the Enviro.amt ntal Protection Agency, the
~ 5tates of New York, Penns>lsania, Michigan and Illinois have issued formal reports
. in rebuttal of Dr. Sternslass' arguments. We, the President and Past Presidents of
the llealth Physics Society, do not agree with the claim of Dr. Sternglass that he has
shown that radiation exposure from nuclear power operations has resulted in an in-
crease in infant mortality.

With specific reference to the Sternglass manuscript cited in Conten-
tion ll(d), the Applicants' affiant, Dr. Jacob Fabrikant, stated that:

These studies are as good examples as any of the long standing problems with
' Sternslass' approach in his population studies. First, his Millstone conclusions are
based on aggregations of vital studies crudely compiled by region. As I have
indicated, *his is an inappropriate procedure, even if done in good faith.

Second, his conclusions are wrong and his procedure is unprofessional. In his Mill-
stone population study (1978), Sternglass used polemics to push a particular point of
view, selected only facts suggesting that view, was diogically inconsistent and failed
to consider alternative explanations, including the possibility of random
occurrences. Further, the 1978 Millstone report, referenced by Joint Intervenors,is;

based on an earlier Sternglass report soncerning elevated levels of strontium 90 and
cesium 137 around the Millstone Plant. This earlier report selectively picked data
points and drew erroneous scientific conclusions from his misinterpretation of'

ollicial, documented records of environmental strontium 90 and cesium 137 levels
in the atmosphere and in milk.

(For documentation of these rebuttals and criucisms, see letters and report cri-
tiques from Environmental Protection Agency Admimstrator, Douglas M. Costle,
August 9,1978; Nuclear Regulatory Commission Chairman Joseph M. Ifendrie,
January 18,1978, incorporating the review of Professor Marvin Goldman, Director
of Radiobiology Laboratory, University of California, Davis, May 31,1978.)

Dr. Fabrikant's sworn statements, in light of his expert credentials
and Dr. Sternglass' lack of same, effectively discredit the Sternglass
manuscript. The intervenors filed nothing in opposition to the Fabrikant
affidavit. Contention lifd) raises no issue of material fact and, therefore,
summary disposition ofit is granted.

CONTENTIONS ON THE FINAL ENVIRONMENTAL
STATEMENT

in a pleading dated December 16, 1983, Mr. Eddleman addressed his
previously deferred Contentions 8F 3 and 85 in light of the FES. Our
rulings follow,

Contention 8F 3 states that "the DEIS does not give sufficient infor-

mation about how the NRC calculates the doses from Table S:3 radio-
active efiluents to enable these calculations to be verified as accurate."
Mr. Eddleman's argument in support of the contention consists of two
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parts. The first part discusses cancer deaths and risk of cancer, which the
Board finds to be outside the scope of this contention. This material .
does not contribute to our evaluation of whether or not the contention- should be admitted.

The other part of Mr. Eddleman's response leads us to his statement
that "I can't figure out their modeling of dose commitments from Ap-
pendix C." The Board nctes that the NRC Staff took notice of this con-
tention in preparing the FES. In contrast to the DEIS that only refer.

4

enced Volume 3 of NUREG-0002 for the estimation of the dose commit-
ments for radon 222, the FES references GESMO (NUREG 0002),
pages IV JA 20, -21 and -22 and several other parts of NUREG 0002 as
being the basis for the dose calculations. Intervenor Eddleman fails to

- allege any deficiencies in the documents referenced in the FES.
The Board finds that adequate, detailed references for the dose compu-

tations are provided in the FES. There is no basis for this contention
and admission is denied.

EDDLEMAN CONTENTION 85

In the original May 14,1982 filing by Mr. Eddleman, Contention 85
w'as stated as " CPL has failed to take appropriate measures to prevent os
minimize fish kills from the causes discussed below. Contention 86 is in-'

corporated herein by reference for its information."
Contention 36 stated that

the E5's consideration of fish kills due to hot water discharge into SilNPP resersoir(lake) is inadequate as
(t)

the upper lethal temperature limits at which signtlicant fish mortality occurs
hase not been estabhshed for important (ish species (ER 5.1.J-2. amendmentIL

(2)
the time for which any of the ER 2.2.0 important Osh species tot others found
in the flarris reservoir (lake)) can tolerate the high temperatcres in the dis-

*

charge miting zone is not established on the basis of experimental data, nor
have periods such species of fish (individuals of those species) are hkely to
spend in the mising zone been estabhshed by actual study or experiment of '
those same species in takes like the SilNPP reservoir.

(3)
average, not peak, mitmg zone temperatures have been used in the analysis of
fish sensitaity to temperature in the mtting tone. Actually, the peak tempera.
ture that can be espected during the time and period established by research
per (2) above should be used in projecting the probab:hty and numerical occut-
rences of fish kills from llarris cooling tower blowdown by temperature.
Further. the additiosi of heat by coolins tower blowdown above the maximum
temptures of over 31' recorded in the area (ER Ref. 5.1.J.5) or the actualhightst temperature recorded in the resersoir without cooling tower
blowdown. needs to be the basn in establishing the re vperatures m the mismg
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tone and the areas over which these maximum temperatures can be expected'-
:

to extend for the time and periods as calculated above in this O) and (2).
.(4)f the additional toxic synergistic etTects of the presence of chlorine, hydrazine,

' ammonia, and other chernicals in addition to elevated temperatures per (3)r

above in coolms tower blowdown on fish kills in the mixing zone must be con.
s'idered on a conservative basis. The sensitisity of important _ fish species per
ER 2.2.0 and other fish species found in the reservoir must be estaNished accu.
rarely to these combinations of chemical and temperature cor'jitions to be
expected. -

($) the original FES did not consider the above accurately because then SHNPP -
was going to be once.through cooling with no cooling towers, thus cooling
tower blowdown chemicals and the mixing zone were sery different from the-

current plan, and plant setup. These changes must be addressed (at set forth
above, e.g.) in the striking of the environmental balance urJer NEPA for

1 SHNPP operating heense issuance.

The Board deferred ruling on Contentions 85 and 86 (LBP-82-Il9A,
,

16 NRC 2069,2104 (1982)), pending the availability of the environmen-
tal statement. The DES was served on May 11,1983 and Mr. Eddleman
responded on June 20, 1983 with the principal point being that "the
DEIS fails entirely to document or lay out Staffs analysis" with respectto fish kills.

The Board issued 'a Memorandum and Order on ' August-18, .1983
(unpublished) that further deferred our ruling on this contention until
after the issuance of the FES. In that order (at 14), a typographical error
in which the contention was numbered 85B was missed by the Board.
We acknowledge that oversight and require that all parties use the cor-
rect designation of "85" or "85/86."

in our August.18,1983
Order, the Board took the position that "the

Staff's sole function is to factor the impacts previously determined by
' the EPA (and the State of North Carolina) into the NRC's cost / benefit -
analysis." lioweser, we further took the position that the Staff analysis
should be understandable and demonstrably accurate.

The FES for the liarris plant was issued in October 1983 and Mr.
Eddleman responded on December 16, 1983. lie continues to raise a
number of issues that may or may not be important in the cost / benefit
analyses and states tnat he can't quite figure out how the Staff did theanalysis.

The Board cannot resolve these issues with the materials before us
and, therefore, the contention is admitted. Iloweser, we speculate that
these issues can be resolved in an off the record meeting between the
Applicants' technical staff and Mr. Eddleman. We also suggest that a
working hypothesis that might be pursued is that:
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TDI diesel generator contentions are not untimely - Mr. Eddleman's
reply does .1ot cause us to change any of our rulings,'and those rulings
are reaffirmed.

THE ATOMIC SAFETY AND
LICENSING BOARD

Glenn O. Bright
ADMINISTRATIVE JUDGE

Dr. James H. Carpenter
ADMINISTRATIVE JUDGE

,

James L. Kelley, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 15,1984

APPENDIX A

The Honorable James C. Cleveland
House of Representatives
Washington, D.C. 20515

.

Dear Mr. Cleveland:

At Dr. Upton's request I have reviewed the manuscript by Dr. Ernest J.
Sternglass, entitled " Cancer mortality changes around nuclear facilities
in Connecticut," and presented at a Congressional Seminar on Low-
Level Radiation, February 10,1978. In myjudgment, this paper is of no
value as a guide to the possible carcinogenic risks from radioactive iso-
topes emitted by nuclear power plants. The paper is logically incoherent
and lacking in the balance and scrupulous consideration of-alternative
explanations that are required of a serious scientific work. The paper is
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1. Construction of cooling towers is a major thermal impact miti-
getion measure that denies part of this contention, i.e., that
CPL has failed to take appropriate measures.

2. The exact area that will be warmer than the North Carolina
regulatory standards is not known for certain but both StalTs
and Applicants' analyses indicate that it will be smaller than
the 260 acres specified in the NPDES permit.

3. While the NRC StalT has yet to make an explicit statement, it
is not unreasonable to consider that the Staff view is that 200
acres in a 4000-acre reservoir is 5% of the surface area and the
"off-standard" waters will be found approximately in the upper
5 feet of the reservoir, so that the volume in question is I to
2% of the total volume. Such numbers may be the basis for the

Staff conclusion at 6 2 of the DES that damage to aquatic,
resources will be "small."

4. The existence of a limited area of "off-standard" waters would
have the impact of denying a small part of the potential habitat
to the fish populations of the reservoir. Consideration of the
above magnitude of such an elTect may suggest that an undis-
cernable effect on the fish production of the reservoir may be
anticipated.

5. Based on observations in other reservoirs in North Carolina
that receive heated water discharges, it may be demonstrable

that the effect of the limited "off-standard" waters will be
avoidance of such areas by fishes, rather than fish kills as pos-
tulated in this contention.

Following the specified conference, the Board would expect that if
specific, focused issues remain, such issues would be identified and the
present broad statements would be replaced with litigable issues. The
above suggestions by the Board are made in conformance with 10
C.F.R. % 2.759.

RULINGS ON SER CONTENTIONS

In the telephone conferense of Starch 8,1984, the Board ruled on hir.
Eddleman's contentions on the SER on the bases of his January 17,
1984 filing and the Applicants' and StatTs responses to it. At that point.
we had forgotten that we had granted Atr. Eddlen.an extensions of time
to reply to the responses. We received hir. Eddleman's reply shortly
after the conference call. We have reconsidered each of our rulings on
the SER proposed contentions in light of Str. Eddleman's reply. While
we agree with some of the points sir. Edd!eman maxes - e.g., that his
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heavily laden with polemics in which selected facts and analogies have
been presented in a way designed to push a particular point of view,-
namely, that increased cancer mortality has been caused by radioactive
emissions from nuclear power plants in Connecticut and elsewhere.

Cancer mortality data are subject to a number of influences, e.g.,
changes in the age and racial makeup of populations, differences in
socio-economic class, urbanization, and industrialization which may in-
crease or decrease rates. Random variation is an even more important
factor, particularly when small populations are involved. By ignoring
these other important factors, it is not diilicult to select rates to show an
increasing cancer trend associated with almost any endronmental factor.
Dr. Sternglass's presentation, and his past work on similar subjects, indi-
cate that the necessary care to control for these other factors has not
been taken. *

Another of the logical inconsistencies in this paper concerns the types of
cancer investigated. In the first few pages, the discussion centers around
levels of strontium 90, a bone-seeker, and the estimated radiation dose
to the bone marrow for children drinking milk from certain dairies.
Reference is made io studies linking childhood leukemia with fetal
x-ray, and childhood and adult leukemia with the radiation exposures re-
ceived by the Japanese A-bomb survivors. It is curious, then, that the
discussion of death rates does not mention childhood cancer, nor leuke-
mia at any age, but is contined to mortality at ages 50 or older from can-
cers of the lung, female breast, and pancreas. That is, the case for there
being unusually heavy exposures to sensitive tissues is made in such a
way as to suggest an increased hazard in terms of childhood leukemia,
and perhaps other childhood cancers and adult leukemias, but apparently
there is no evidence of such increased risk. Instead, we are told that
other radiogenic cancers, whose causal relationship to the discussed
exposures seems tenuous at best, have increased due to these
exposures, in fact, adult mortality from cancers of the lung, breast, and
pancreas has been increasing steadily for a number of years; smoking,
dietary factors, drug use, and changing patterns of diagnosis have all had
something to do with this.

One of the difficulties in reviewing this paper is that the violations of
good scientitic practice in it are so many and so varied that it would be a
vast undertakmg to explicate cach one. I have highlighted what I consid-
er to be a few of the major problems, but there are numerous others
also.

-
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I am a statistician, professionally concerned with the logic of scientific
inference. For the past 5 years or so I have worked principally on epide-
miologic investigations of the relationships between radiation dose and
cancer incidence and mortality _in populations exposed to' ionizing
radiation, mainly the Japanese A bomb survivors but also other irradiat-
ed populations.'I am deeply concerned about radiation induced cancer
and other hazards of radiation exposures, and feel that the use of nuclear

' and radiological technology should be based on a careful assessment of
- risks. Papers such as the reviewed one by Sternglass contribute only con-

fusion to this process, and in fact, impede it by deflecting investigative
resources from the work at hand. We trust this information will be help-
fut in your response to Ms. Juliette Zivic.

Yours sincerely,
.

Charles E. Land, Ph.D.
Environmental Epidemiology Branch

.3C07 Landcw Building
' Bethesda, MD 20014

t

APPENDIX B

Honorable James C. Cleveland
House of Representatives
Washington, D.C. 20515

Dear Mr. Cleveland:

This is in response to your letter of July 11,1978. The Office of Radia-
tion Programs has informally reviewed the report by Dr. E.J. Sternglass
entitled " Mortality Changes Around Nuclear Facilities in Connecticut."
It is unfortunate that a report of this kind, which was presented to a lay
audience without any scientific review, has received the widespread dis-
cussion in newspaper articles to which you referred.

Dr. Sternglass has been presenting similar reports for the last 10 years
which, on careful analyses, have been shown by a number of reputable
scientists to be based on a highly selective and very biased use of mor-
tality data. In every case we have found that Dr. Sternglass only uses

850
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data which support his pronounced views which are usually directed
against nuclear power.

We believe the public health questions surrounding nuclear power
and other sources of population exposure to radiation are too important
to be treated irresponsibly. Because of this importance, we asked the Na-
tional Academy of Sciences to review all recent findings concerning radi-
ation health effects. Their report, which is due this fall, will include a dis-

. cussion of Dr. Sternglass' reports. While I have no advance knowledge
of Academy findings, I would be surprised if they placed much credence

' in his allegations. Certainly, to date, no reputable scientists have pub- |

lished any reports verifying his analyses.

Sincerely yours,

W.D. Rowe, Ph.D.
Deputy Assistant Administrator
for Radiation Programs (AW-458)

.

351

1

-

'

.

i



. , . . -

,

,

\ .
,

,

4

p

t' '

7j ',
"( '
. 1

'

. Cite as 19 NRC 852 (1984) L8P-84-15A
:1

UNf72D STATES OF AMERICA'

NUCLEAR REGULATORY COMMISSION

ATOMIC S AFETY AND LICENSING BOARD

'Sofore Administrative Judges: C

r ; -'
y

~

Hsien F. Hoyt, Chairperson
'c

Ernest E. Hill
- David R. Schinks

,
1

J,

in the Matter of
,

,. "

ARMED FORCES RADIOBIOLOGY
RESEARCH INSTITUTE

(TRIGA-Type Research Reactor) Docket No. 50170
(ASLBP No. 81-451 01-LA)

(Renewalof Facility
License No. R 84)

(Cobalt CO Storage Facility5
Docket No. 30 6931

(ASLBP No. 82-460 C1 SP)
(Renewalof Byproducts

Material License No. 19 08330 03)

March 15,1964

in this Order, the Licensing Board grants the joint motions of
Licensee. NRC Staff and Intervecor resolving all remaining issues and
dismisses the proceeding.

|

0RDER
(Dismissing Procading)

1. By a Joint .\fotionfor .4poroval of Stipulation and IVithdrasal ofin-
terrenor served by counsel for L:censse on February 23.1984 and
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signed by counsel for Citizens for Nuclear Reactor Safety (Intervenor),
Armed Forces Radiobiology Research Institute'(Licensee) and the -
Nuclear Regulatory Commission Staff, approval by this Board is urged
for. withdrawal by the Intervenor of all of its contentions. The motion
further asserts that upon approval there are no remaining issues in con-
troversy with respect to the renewal of Facility License No. R 84 in
Docket No. 50-170 or renewal of Byproducts hiaterial License No.
19-08330-03 in Docket No. 30-6931.

2. In Joint Stipulation Resolving Intenention by the Citi:ensfor Nuclear
Reactor Safety signed by counsel for each of the parties'to these

_ proceedings, the parties assert that based on the hiemorandurn of Agree-
ment' entered into between the Licensee and the_ Nfontgomery County-
(htaryland) Gosernment, the matters raised by the Intervenor are ready
for disposition. In addition, tne Intervenor stipulates it will not submit
any reply. to hiotions for Summary Disposition filed by Licensee and
NRC Staff with this Board on February 25,1983 and upon entry of the
hiemorandum of Agreement into force, the intervention on all conten-
tions (including emergency planning) may be deemed terminated.

3. The Board accepts the Joint Stipulation Resolving Intervention by
Citizens for Nuclear Reactor Safety with its Exhibit A, grants the Joint
hi,otion for Approval of Stipulation and Withdrawal of Intervenor and
grants the Licensee and Staff hiotions for Summary Disposition. The
Board finds that there are no undisputed facts before it and that all
issues have been resolved. Accordingly, there is no need for further pro-
ceedings before the Board and these adjudicatory proceedings are
dismissed.

FOR THE ATOht!C SAFETY AND
LICENSING BOARD

Helen F. Hoyt, Chairperson

ADhilNISTR ATIVE JUDGE

Dated at Bethesd.1, hlaryland,
this 15th day of Starch 1984.

i em aucneo ro em order wn innsmnauener meo s unmemm comy concores.ceni.
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- ATTACHMENT TO LBP-84-15A

Exhibit A

December 2,1983

Col. Bobby R. Adcock, MS, USA
Director,' AFRRI
Building 42, NMC, NCR
Bethesda, Maryland 20814

Dear Col. Adcock:

The Montgomery County Council and the County Executive have en-
dorsed and signed the Memorandum of Agreement on the research
nuclear reactor at the Armed Forces Radiobiology Research Institute. I
am enclosing one copy of the signed agreement for your files.

As stated in the Memorandum of Agreement, the County Govern-
ment is now in a position to support the application by the' Defense
Nuclear Agency to the Nuclear Regulatory Commission for the relicens-
ing of this facility and is forwarding copies of this letter and the Memo-
randum of Agreement to the Nuclear Regulatory Commission to record
this support.

I am delighted that this negotiation between the Defense Nuclear
Agency, the County Government, and the Citizens for Nuclear Reactor
Safety has come to such an agreeable solution and look forward to con-
tinued working relationships between DNA and the County Government
through the procedures set out in the Memorandum of Agreement.-

Sincerety,

David L Scull
Council President

SMcK/jm

Attachment -

cc: Nuclear Regulatory Commission
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MEMORANDUM'OF AGREEMENT.
s

The Armed Forces Radiobiology Research Ir:stitute-(AFRRI) and the:

Montgomery County Government (MCG), recognizing that concerns
have been' expressed regarding the relicensing and operations of the
TRIGA research reactor and the cobalt 60 facility at AFRRI, hereby

~

agree that the following actions shall be taken by the respective parties:'

l. AFRRI shall provide the results ofits quarterly environmental ,

. monitoring for both air and water to the Montgomery County
- Government by U.S. mail to:

Montgomery County Department of
- Environmental Protection

- Executive Office Building,~ 6th Floor
101 Monroe Street
Rockville, MD 20850

Furthermore,~ AFRRI shall cooperate with and provide techni-
cat advice and information to the Montgomery County Govern-
ment'if it decides to engage in independent radionuclide
monitoring of the environment near AFRRI.

2. AFRRI shall, through Headquarters, Defense Nuclear Agency4

(DNA), - immediately . notify - the - Montgomery : County
Government, through its Department of Environmental Pro-
tection (at 251-2400 or number to be designated for after
hours), of any Class 1 or higher reactor emergency condition
or of any NRC reportable event involving the cobalt-60 facility.

3. AFRRI shall grmit Mr. John Menke, Director of MCDEP, to
be present and observe at the meetings of the AFRRI Reactor
and Radiation Facility Safety Committee (RRFSC). If the
Montgomery County Government desires to replace Mr.
Menke, the replacement sha!! be a senior technical professional
with some knowledg: of reactor physics, employed full-time
by MCG. The person shall be approved by both AFRRI and
MCG. Notification of meetings shall be at least 5 working days
in advance.-This is to take effect upon the completion of
USNRC licensing renewal action. The MCG observer will be

able to ask questions and to enter into conversations relevant
to the AFRR1 facility at the meetings of the RRFSC.

4
The MCG shall provide AFRRI with copies of the results of
any air and water environmental sampling for radionuclides
taken by MCG with respect to AFRRI. These shall be sent to:

I
,

o .

t.
355\-

i

|

V.

!. 1

p |

__ _ l



.

Director, AFRRI
Building 42, NMC, NCR

' ATTN: SAF
Bethesda, MD 20814

5. Upon completion of this agreement the MCG shall promptly
inform the Nuclear Regulatory Commission Atomic Safety and
Licensing Board that its concerns regardmg the relicensing of
AFRRI have been satisfied, and that MCG supports renewal of
the license and completion of the licensing action.

6. This Memorandum of Agreement shall remain in effect during
the term of the license granted by the USNRC in the currently
pending actions.

BOBBY R. ADCOCK 18 Oct. 83
Colonel, MS, USA

- Director, AFRRI

CH ARLES W. GILCHRIST 12/6/83
County Executive
Montgomery County Government

DAVID L. SCULL 12/2/83
Council President
Montgomery County Government
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Cite as 19 NRC 857 (1984) LBP 84-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Lawrence Brenner, Chairman
Dr. Richard F. Cole
Dr. Peter A. Morris

in the Matter of
Docket Nos. 50-352 OL

50-353-OL

PHILADELPHIA ELECTRIC COMPANY
(dmerick Generating Station, March 16,1984

Units 1 and 2) As corrected: Tr. 8511 -13

In a written confirmation of an oral ruling, the Board, exercising juris-
diction over a proposed Part 70 license, denics a motion to admit
contentions, a motion to stay receipt of new fuel at the Limerick site,
and a petition to intervene and reqiiest for hearing addressed to the
Director of Nuclear Material Safety and Safeguards.

LICENSING BOARDS: JURISDICTION OVER PART 70
LICENSES

Licensing boards established to conduct hearings on operating
licenses also have jurisdiction over issues arising under applications for

Part 70 licenses to receive and store unirradiated fuel at the nuclear
power plant. This jurisdiction can be asserted on the grounds of 10
C.F.R. j 2.717(b). which grants the presiding ollicer in an operating
license proceeding the power to modify "as appropriate for the purpose
of the proceeding" any Staff order "related to the subject matter of the
pending proceeding." Cincinnati Gas and Electric Co. (William H.
Zimmer Nuclear Station). LBP-79-24.10 NRC 225 (19~9L [n atTirming
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the Diablo Canyon Licensing Board's assertion of jurisdiction over a
materials license proceeding, the Commission said, "that license is inte-
gral to the Diablo Canyon project .. .Given that Board's familiarity
with the Diablo Canyon project, it made good practical sense for it to
hear and decide the related issues raised by the Part 70 materials license
application." Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-761,3 NRC 73,74 n.1 (1976).

LICENSING BOARDS: JURISDICTION OVER STAFFORDERS

Section 2.717(b), which grants the presiding officer in an operating
license proceeding the power to modify "as appropriate for the purpose
of the proceeding" any Staff order "related to the subject matter of the
pending proceeding," does not postpone the board's jurisdiction over
the related order until the Staff has actually issued the order. The pur-
pose of Section 2.717(b) clearly is to permit integration of an operating
license proceeding with Staff orders on matters related to that
proceeding. Common sense says that this integration can take place,
indeed is often more eflicient ifit takes place, before the Staffissues an
order on a related matter. See Cleveland Electric Illuminating Co. (Perry
Nuclear Power Plant, Units I and 2), LBP-83-38,18 NRC 61,63 (1983).

LICENSING BOARDS: JURISDICTION OVER PART 70LICENSES

Though it is unusual for a judicial body to exercise jurisdiction where
it is not sought by the petitioner, a board's exercise ofjurisdiction over a
petition addressed to the Director of Nuclear Material Safety and Safe-
guards to intervene on a proposed Part 70 license is not an act of Con-

stitutional dimensions. It makes sense for the board to rule on the
petition, for it knows the parties at:d the circumstances of the case. If
the board were to decline jurisdiction now and let the petition follow the
path the intervenor intended it to, it would, given past practice, likely bc
the licensing board delegated the responsibility of conducting a hearing
on the subject of the petition.

RULES OF PRACTICE: ADMISSIBILITY OF LATE-FILEDCONTENTIONS

The admissibility of the Intervenors' Part 70 motions, though filed
several months -tfter the Applicant tiled for a Part 70 license and years
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after the start of the operating license hearings, is not to be measured by
the criterie for late-filed contentions in 10 C.F.R. f 2.714(a)(1) and
Duke Power Co. (Catawba Nuclear Station, Units I and 2), CLI 83-19,
17 NRC 1041 (1983), for t) e Applicant did not comply with a standing
order in this proceeding to serve all relevant papers on the Board and
parties. An intervenor should be expected to foresee that an Applicant
would have to receive unitradiated fuel before low-power testing and
that such fuel would have to be outside at the site for a finite time, but
not that the AppEant would request that a fuel license be issued before
a low-power operating license, or that the fuel might be stored outside_

for months, or that there would have to be a security plan tailored to
such storage because the normal facility security plan would not be im-
plemented as a prerequisite.

RULES OF PRACTICE: ADatISSIBILITY OF LATE FILEDCONTENTIONS

Despite a standing Board order to serve on the Board and parties
papers related to the operating license hearing, the Applicant did not
serve its new fuel license application and amendments thereto, thus
delaying the Intervenors' responses to the application. The delay has

'

enabled the Applicant to argue that the Intervenors' responses were late-
filed. Had the Applicant's argument been acceptec., the Applicant, by
merely delaying the service of relevant information, would in effect

'

have tightened the standards for admitting contentions. Thus the circum-
,

stance here is an exception to the Commission's general belief that
manipulation of the availability oflicensing documents (here the device
of limited service contrary to expectations) was unlikely to occur. See
Carawba. supra.17 NRC at 1047.

ADJUDICATORY HEARINGS: STAFF OBLIGATION TO
INFOR31 BOARD AND PARTIES OF STAFF ACTION

StafT counsel did not learn of the Applicant's application for a Part 70
license until an amended application was filed months later. Staff counsel
then irformed the Board and the Intervenors of the amended
apphertson. thus giving the Intervenors their first information about the
cripril application, but by then the Applicant was already in a position
to argue that the Intervenors' tilings in response to the original applica-
tion were late. It may sometimes be difficult for Staff counsel to be rele-
vantiy informed. However, the Staff appears before us in these proceed-
ings as one body Cou.

nsel should be informed when its client is consid-
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ering a Part 70 application. Indeed, the Staff should assure that the
- Board and all parties in a nucleer facility proceeding, as well as its own
counsel, are given prompt notic ; that a Part 70 license related to the
facility is being considered.

RULES OF PRACTICE: STAY OF AGENCY ACTION

Section 50.91(a)(4), which makes the issuance of an operating license
amendment effective before any required hearing only if no significant
hazards considerations are involved, does not imply that an intervenor's
petition for a bearing on a proposed amendment to a new fuel license
could, by virtue ofits being filed, stay the effectiveness of any StafTis-
suance of the amendment.

RULES OF PRACTICE: APPELLATE REVIEWt
JURISDICTION OF APPEAL BOARD

Final orders on motions related to Part 70 licenses to receive and
store unirradiated fuel issued during an operating license hearing are ap-
pealable upon issuance. Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), CLI-76-1,3 NRC 73, 74 (1976).
Appeals should be directed to the Commission, unless the Commission
specifically delegates appellate jurisdiction to the Appeal Board. Id. at 74
n.1; 10 C.F.R. { 2.785.

TECHNICAL ISSUES DISCUSSED

New Fuel Stored Outside:
Criticality Accidents
Criticality Monitoring
Non Criticality Accidents
Security Plan.

MEMORANDUM AND ORDER
ON FOE'S CONTENTIONS AND LEA'S PETITION BASED ON

A PART 70 APPLICATION TO STORE NEW FUEL

INTRODUCTION

Before us are two pleadings from intervenors in this operating license
proceeding, both related to Philadelphia Electric's application for a Part

,

|
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-70 license to receive and store unitradiated new fuel outside at the Lim-~

- erick site.' The first of the pleadings, dated February 23,1984, is styled
an " Application by -Anthony / FOE to File a Contention Based on New

- Matter, i.e., PECo's Application Part 70 to Store Fuel at the Limer.ck
Plant, Served 2/21/84." The " Application Part 70" to which the title of
the pleading refers is an amended application the Applicant submitted
on January 24,1984.' The " Application by Anthony / FOE" is a filing of
contentions al:eging certain dangers from the presence of new fuel at the

. site. On February 28, 1984, .Mr. Anthony filed " additions" to his.

" Application." The second pleading, dated February 28,'1984, is timer-
ick Ecology Action's (LEA) " Petition to Intervene and Request for.

~

Hearing Pursuant to the Atomic Energy Act, as Amended January 4, .:
1983, P.L 97-415, Section 12(a)." The Petition is in response to the Ap-
plicant's February 6,' 1984 revision of the amended application it had
submitted on January 24. The Petition does not present contentions; it -
claims that the Applicant's February 6 revision " fails to comply with ap-
plicable statutes and Commission rules and regulations".as to general

!
categories which LEA recites. LEA filed its Petition not with this Board,
but with the Commission, through the Director of the Office of Nuclear
Material Safety and Safeguards. In September 1983, the Staff granted-
th,e Applicant a license to receive milligram quantities of sealed source
material for instrumentation,-but it has not yet granted the Applicant a
license to receive and store fuel.

In an order dated February 27,1984, we set a schedule for the Stafrsi

and the Applicant's responses to FOE Part 70 contentions, and we heard
argument on those contentions and on LEA's Petition during'prehearing
conferences and hearings the week of March 5. On March 6. we made
an oral ruling not admitting FOE's contentions and denying LEA's
Petition. Tr.

<

7909-39, We are now confirming in writing that oral ruling.'

We made our ruling subject to certain affidavits we ordered the Staff
~

'

and the Applicant to submit. The requirements for those affidavits and
the schedule related to them are discussed below at pp. 870-71, We
expect those affidavits, and tne responses we have invited FOE and
LEA to make to them, to confirm our ruling, and if they do, we shall
issue an order making final what we ruled on March 6. The grounds of'

our ruling were substantive: Most of the concerns 2 raised by the con-I

tentions and the Petition are about the health and safety of the public

_

3 The typhcation says that storage outside would be for an mienm renod of a few months. sec 121
The Appucant is now predxtaris a shorter penod of time. Tr 7869. Apparent:y. storage outside is made.

. . .

espedient by a comtnnation of economic and schedahng factors. II
2

An exception, wnich we dixuss Liter, es LEA's concern about security plants for the riew fuel
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due to accidents damaging the fuel, but the presence of unirradiated fuel
at Limerick does not threaten the health and safety of the public.

However, t,-fore we can set out here in some detail the substantive
basis for'our ruling, we must deal with certain procedural questions
made somewhat complicated by the Commission's rules and the pro-
cedural implementation of them by the technical Staff, and by the way
in which the parties,'especially the Applicant, have dealt with this Part
70 matter.

The Applicant filed back on June 1,1983, its original application to re-
ceive and store fuel at the site (outside for an interim period of some
months), but, despite a long standing Board order on service of papers
related to the' operating license proceeding, the Applicant informed
neither the Board nor the Intervenors of this original application, or the
January 24 amendment, or the February 6 revised amendment. Indeed,
not even Staff counsel were aware of the June application until they
learned of the January 24 amendment. The Boarri and the other parties
learned of the application amendments thrcugh Staff counsel by letters
dated February 13 and 15,1984 Now we must consider whether filings
essentially responding to a license application made 'ast June, and con-
cerning an event arguably foreseeable when this hearing began years
ago, are not late-filed. We find that they are not. But we must also con-
sider whether this Board, established t conduct a hearing on an applica-
tion for an operating license, has jurisdiction over filings responding to a
not-yet-granted application for a fuel license - and more, whether we
havejurisdiction over one such filing even when it is not directed to us.
We find that we do. We consider the question ofjurisdiction first.

THE BOARD'S JURISDICTION OVER PART 70 MATTERS

In our February 27, 1984 order setting a schedule for answers to
FOE's Part 70 contentions, we directed the parties' attention to two
cases which argued the legality and good sense of giving licensing boards
estabbshed to conduct operating license hearings jurisdiction over pro-
ceedings for nuclear fuel materials licenses for the same plant: Cincin-
nati Gas and Electric Co. (William H. Zimmer Nuclear Station),
LBP 79-24,10 NRC 226' (1979), and Pacif7c Gas and Electric Co.

!- (Diablo Canyon Nuclear Power Plant. Units I and 2). CLI-76-1,3 NRC
73. 74 n.1 (1976). This jurisdiction can be asserted on the grounds of 10
C.F.R. s 2.717(b), which grants the presiding officer in an operating
license proceeding the power to modify "as appropriate for the purpose
of the proceeding" any Staff order "related to the subject matter of the

862

, ,
-

. --,



m
,

.

.

_,

i-

o

before us. (biting' Diablo Canyon and Zimmer)." Cleveland Electric illu- .
minating Co. (Perry Nuclear Power Plant, Units I and 2)iLBP-83 38,18
NRC 61,63 (1983).

The Susquehanna case the Staff cites.is no authority against our
ruling. Either the case involves circumstances crucially different from
those which face us, or the Susquehanna Board's decision not to take.

-

jurisdiction over a pending application for a fuel license is not logical.
We quote from the case:

There is precedent in the Commission's proceedings for Licensing Boards to
assume jurisdiction over this application once it is filed, and there seems to be
ample justification where the receipt of these unirradiated fuel bundle assemblies
and their storage on the refueling noor of the Reactor Building relates closely with
one or more contentions. Iloweser, inasmuch as the grant of an operating license
negates the necessity for lal Part 70 license, the Board declines to assume jurisdic-
tion of this proceeding at the present time. At present. the Board intends to concen-
trate on expediting the hearing process on the operating license application.

Slip op at 29. The first sentence of the quotation affirms our account of
the law. From the second sentence it would appear _that the Part 70
license was not likely to issue before the operating license. Since an
operating license includes the authority to receive and store fuel, the
Board sensibly declined to delay the operating license proceeding by a
Part 70 proceeding. Our circumstances are not the same. It is clear that '

the Staff is likely to issue a Part 70 license before we are through with
the operating license proceeding; indeed such issuance appears
imminent. Moreover, given our ruling on the substance of FOE's con-
tentions and LEA's Petition, our assumption of jurisdiction will not
delay the operating license proceedings. Finally, if in Susquehanna the
issuance of a Part 70 license was imminent, then the second sentence of
the quotation from the case would make no sense and we would there-
fore decline to follow it.

To exercise jurisdiction over LEA's Petition, we must make a some-
what different argument, for LEA did act direct its Petition to us.
Though it is unusual for a judicial body to exercise jurisdiction where it
is not sought by the petitioner, our exercise here is not an act of Con-
stitutional dimensions. Cf: Philadelphia Electric Co. (Limerick Generating
Station, Units I and 2), ALAB-726,17 NRC 755, 757 (1983) (no con-
stitutional dimensions to, and therefore no valid purpose served by, a
metaphysical discussion of when jurisdiction passes from a licensing to
an appeal board when the important consideration is that a ruling on the
substantive issues be made without delay). We simply think ir makes
sense for us to rule on LEA's Petition, for we know the parties and the
circumstances of the case. t'or this very reason, we would fully expect

864

L
w

-

g .- __7, - ._s.._ ,.3 %., 7



_

that were we to decline jurisdiction now and let the Petition follow the
path LEA intended it to, we would eventually be the licensing board
delegated the responsibility of conducting a hearing on the subject of the
Petition. Such has been the common practice, a practice which tends to
moot any controversy over ourjurisdiction.

Were a separate board delegated responsibility over LEA's Petition,
that board would have to duplicate some of the elTort we are making
here, for some of the findings we shall make against the admissibility of
FOE's contentions apply to LEA's Petition. If LEA does not appeal our
assertion of jurisdiction, or if it does and we are upheld, then we shall

4

have avoided duplication of effort or an unnecessarily circuitous route to
our gaining jurisdiction over LEA's Petition. If LEA appeals but we are
not upheld, then either we or another board will be given jurisdiction
over the Petition. If we are, then we shall treat LEA's Petition as we do
in the remaining sections of this order. If another board is named, it will
have the benefit of what we say in those sections. Whatever may happen
with any appeal LEA may file from our order here, LEA's interests will
have been dealt with fairly.

WHETHER THE CONTENTIONS AND THE PETITION
ARE LATE-FILED

Both the Staff and the Applicant argue that FOE's contentions and
LEA's Petition are late-filed. They, therefore, apply the criteria set out
in 10 C.F.R. } 2.714(a)(1) for entertaining late filings and find that on
balance, the criteria weigh against FOE and LEA. It matters little to
either the Staff or the Applicant that the Intervenors did not learn of the
fuel license application untiljust a few weeks ago because the Applicant
did not serve any of its fuel license filings on the parties. The Staff is
willing to take this fact ieto account only in relation to one of the five
criteria in 2.714(a)(1), namely whether the intervenor has good cause
for failure to file on time. The Applicant, however, is inclined to go not
even that little distance: "Under the Licensing Board's decision in
Perry. [which we cite for support above at pp. 863-64), no ' good cause'
exists for FOE's lateness inasmuch as 'it has been apparent that
(Applicant) would have to receive unitradiated fuel some time prior to
low power testing.' [ Perry.18 NRC at 63)." Applicant's Answer at 2.
The Applicant claims that the Intervenors should have foreseen even
that the Applicant might want to store new fuel outside, since there
have been other applicants who have stored fuel outside before
operation. Tr. 7813. Therefore, the Applicant argues, FOE should have
filed its new fuel contentions and LEA its Petition soon after the August
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!!981' notice of hearing on the application for an operating license. Id.
L The Applicant'goes on to argue that at the very least_ these filings by the

~

Intervenors should have been made right after the June 1983 application -
for a fuel license.was filed. This is based on the Applicant's view that

' Part .70 proceedings are not related to Part 50 proceedings, and that
--

therefore the Applicant had no duty to inform the parties of its June
~

application, but.the Intervenors did have an affirmative duty to use a .
nearby Public Document RoomL(PDR).to keep abreast of the public',

record. /d.8 "In order to' admit the late contentions proposed by FOE
[an'd the Petition filed by LEA], the Licensing Board must find, on
balance, that the five factors enumerated in 10 C.F.R. j 2.714(a)(1)(i)-
(v) weigh in FOE's [and LEA's] favor. Duke Power Company (Catawba
Nuclear Station, Units 1 and 2), CLI-8319,17 NRC 1041 (1983)." Ap-
plicant's Answer at 3.

We do not think that' the -Intervenors' Part 70.-ilings are late.' We
agree with Perry that an intervenor could. foresee that an Applicant
would have to receive unirradiated fuel some time before low-power
testing, and perhaps even that such fuel would have to be outside at the
site for some finite time. But we do not think that an intervenor should

- be expected to foresee that an applicant would request that a fuel license
' be issued before a low power operating license, or that the fuel might be
stored outside for months, or that there would have to be a security plan
tailored to such storage because the normal facility security plan would -

~

not be implemented as a prerequisite. We can readily imagine that had
any intervenor raised fuel license contentions shortly after the notice of .
hearing on the operating license, the Applicant would have opposed the
admission of those contentions on the grounds that they were premature
and speculative. The clock did not start running against the Intervenors
when the notice of the hearing for the operating license was issued.

But more important, the clock did not start with the June'1983 fuel
license application either There has been since late 1981 a standing
order in this proceeding whose language, unless read in the crabbed way
in which the Applicant appears to have read it, requires service on the
Board and parties of all filings and correspondence among the parties,
particularly.between the Applicant and the Sta!T, on matters related to
the operating license proceeding. See our Memorandum and Order,

3
The Board did not ask, and does not know. whether the h.ie 1983 Part *0 application was in fact filed

in the local PDR. Give the Applicant's and technmal stafl's 'ack of notice to the Board and parties it
would be logically consistead weth such lack of appreciation (at best) of the connection of the Part 70 ap.
phcation to this proceeding for the Appimant and Stafr not to have assured rilms it in the local POR. tr
not. this would negate Arphcant's argsirnent that Intervenors should have been aware of the apptwatron
because of their obligation to periodically search the local PDR. In any event, given the result we reach.

. it is not necessary to determine whether tite Part 70 appication was timely filed in the local POR.
+
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October 14,1981 (unpublished), at 1516, and the clarification at Tr.
63 64.

Of course, reasonabic persons can disagree about what matters are
related to this proceeding, but a fuel license application is surely arguably
related. Indeed, we understand Diablo Canyon to have settled the
argument. We do not have to cite Commission case law to the Applicant
to support the well-established basic proposition that correspondence'

and filings on matters which are at least arguably related to this licensing
proceeding should be served on the Board and the other parties.
Moreover, Applicant's counsel knew, from his participation in Zimmer,
that licensing boards would consider a fuellicense application to be relat-
ed to an operating license proceeding.

Our standing order on service of papers on related matters was de-
signed to avoid the very situation we now find ourselves in. Not serving
the June 1983 application and its amendment and revised amendment
has delayed the Intervenors' response to the application and thus has
strengthened, or rather, appeared to strengthen, the Applicant's argu-
ment that the Intervenors' responses were late-fileo. Had we accepted
the Applicant's argument, the Applicant, by merely delaying the service
of relevant information, would in effect have tightened the standards for
admitting contentions. Thus the circumstance before us is an exception
to the Commission's general belief that manipulation of the availability
of licensing documents (here the device of limited service contrary to
expectations) was unlikely to occur. See Catawba, supra,17 NRC at
1047.

The Staff too, of course, was under an obligation to inform us of the
fuel license application. It is true that Staff counsel informed the Board
and the Intervenors of the amended application, but by then the Appli-
cant was already in a position to argue that the Intervenors' filings were
late. We recognize that the Staff is a large organization and that it is
therefore sometimes difficult for Staff counsel to be relevantly
informed. However, the Staff appears before us in these proceedings as
one body. Counsel should know when its client is considering a Part 70
application. It is long past the time for the Staff to implement elemeraary
procedures to assure that its counsel in a hearing is informed of appar-
ently relevant actions being considered by other elements of the Staff.
Indeed, this same problem involving lack of notice to Staff counsel and
the Board and other parties of a Part 70 new fuel application being con-
sidered by the technical staff arose years ago in Zimmer, supra. It is re-
grettable the Staff has not improved its internal procedures in this
simple regard.
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In the circumstances of this case, namely, where there was a standing
order to serve relevant papers, and particularly where the relevance of
the papers at issue had already been determined in Commission case
law, we think that the criteria of 2.714(a)(1) and Catawba do not apply.
Because of the standing order, the Intervenors had a right to expect that
relevant papers would be served upon them. Therefore, they were under
no obli;ation to visit a Public Document Room regularly to find outi
whether the Applicant had filed an application for a fuel license. Our
ruling in no way requires us first to find that the Applicant has willfully
ignored our standing order. The ruling depends on the mere fact that
the June 1983 application was not served on the Board and parties. Be-

-

cause it is unnecessary to the matter before us, and would be digressive,
we do not go so far as to investigate whether the Applicant has behaved
willfully in an attempt to shield its Part 70 application from challenge by
Intervenors and scrutiny in a hearing. We do find that Applicant has
given our standing order a crabbed interpretation which we find to be
incorrect.

WHETHER THE CONTENTIONS AND THE PETITION
HAVE BASES

Our desire in dealing with these Part 70 filings has been above all to
rule on their substance - to deal with the safety concerns they embody.
But because of the way in which these Part 70 issues have come before
us, we have had to consider procedural questions at some length. FOE's
lay representative, Mr. Anthony, allowing himself to be misled by the
mere length of the procedural part of our oral ruling, rather than in-
formed by its content, amazed us by claiming that we had based our de-
cision on legal technicalities as to whether we had received certain docu-
ments or not, rather than on the safety issues, and that we were
" shirking" our duty by not dealing with those issues. Tr. 8028-29.

We hope that Mr. Anthony will make a modest effort to understand
what should be obvious in this written confirmation: that we have
decided all the procedural issues in his favor. Had the Applicant and the
Staff prevailed on the procedural issues, had we ruled that we had no
jurisdiction over Part 70 matters, or that the Intervanors' filings were
late and did not pass muster under 2.714(a)(1) and Catawba, FOE's con-
tentions would have been ruled inadmissible with hardly a mention of
the substance of those contentions. To reach that substance, we first
have had to surmount procedural roadblocks. True, we ultimately rule
against FOE and LEA, but not because we haven't faced the safety
issues. Rather, it is precisely because we have faced those issues -
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more thoroughly than hir. Anthony has - that we rule as we do. We '

now turn to the substance of FOE's contentions and LEA's Petition. We
discuss the contentions first.

FOE'S CONTENTIONS

FOE's contentions as they appear in Afr. Anthony's February 23 and
28 Olings may be put thus: The presence of unirradiated fuel at the
Limerick site would endanger the health and safety of the public
because: the Board has yet to determine in litigation over FOE's con-
tentions V 3a and V-3b whether the safety-related buildings at the site
can withstand overpressures and impacts from offsite pipeline accidents;
the Independent Design Verification Program the Staff has requested
the Applicant to make (see January 10, 1984 letter from Eisenhut to
Bauer) is not yet complete and so it is not known yet that the buildings
at the site are safe to store fuel in; the Staff has recently " raised ques-
tions about the qualification of the Limerick overhead cranes for han-
dling nuclear fuel since they do not have the required load safety factor"
(see February 6,1984 letter from Schwencer to Bauer); offsite emergen-
cy plans are not complete and so cannot provide for the safety of the
public "in the event of an accident which could set off a fission process
while fuel is being transported to or brought into the plant;" stored out-
side the fuel will be subject to natural hazards such as tornadoes and
electrical storms and to the man made hazards of theft and sabotage,
since PECo does not have adequate safeguards for the new fuel; and the
fuel is to be stored in a place which is only 350 to 400 feet from the hy-
pothesized site of the design basis TNT railway car explosion, and which
exposes the fuel to possible " activation" by an accident involving the
electrical lines running both over and under the storage site.

In responding to these contentions, the StatTand the Applicant have
focused primarily on hir. Anthony's occasional lack of either clarity,
specificity, or understanding of the Commission's regulations, and on
the absence in the filings of any explanations as to how unitradiated fuel
stored as the application says it will be stored could become critical or
otherwise endanger the liealth and safety of the public. For example,
hir. Anthony tends to rely on all the talk of criticality in the fuellicense
application as evidence that the stored new fuel is dangerous, but we fail
to see how the application's explanations of why the fuel will not go criti-
cal add up to evidence of danger. See, e.g., FOE's February 23 filing,item 2, and Tr. 7880.

But rather than emphasize that hfr. Anthony has not given us any
credible explanation of how unitradiated fuel can cause the public harm.
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we would emphasize that there exists no such explanation. First, simply
on the basis of our own collective knowledge, we are willing here to rule

that it is not credible to claim that unirradiated fuel stored as the Limer-
ick fuel will be stored can go critical. The Applicant is right that we are
not here to litigate the laws of physics (Tr. 7875), and so we shall not ex-
plain why the stored unitradiated fuel at Limerick will not go critical.
But the Staff has been helpful by pointing to a few pages in an Appeal
Board decision in the Diablo Canyon proceeding, Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-334,3
NRC 809, 817-20 (1976),

a few pages which, with brevity and clarity,
set out the several conditions which must be met before unirradiated
fuel can go critical. We have asked the Staff to provide 51r. Anthony
with that Appeal Board decision, not as something to which hfr. Antho-
ny is invited to reply but simply as something through which he can en-lighten himself.

As to whether stored new fuel at Limerick can endanger the health
and safety of the public through some mecns not involving criticality:
hir. Anthony has suggested that if a plane crashed into the fuel, or a
tower collapsed on it, or the non-conforming crane dropped it, or
dropped a heavy object on it, uranium oxide dust could be released to
the community and present a "really live public hazard," Tr. 7908-09.
Sir. Anthony cites the Supreme Court's recent decision in the Karen
Silkwood litigation, Silkwood v. Kerr-McGee Corp.,104 S. Ct. 615
(1984), as one piece of evidence of the harm nuclear fuel can cause Tr.
7879. But the Silkwood decision is no support for Ifr. Anthony's

.

contentions:
Karen Silkwood was apparently contaminated as a result

of handling plutonium, a known alpha-radioactive toxic substance. But
unitradiated uranium oxide pellets do not contain any plutonium. Dose
rates one foot away from such pellets are negligible. Further, uranium
oxide pellets are made of ceramic material that would not become dust
under severe impacts. Again we rule on the basis of what we as a Boardknow:

We do not find it credible that non-criticality accidents involving
low-enriched, unitradiated uranium oxide fuel could threaten the health
and safety of the public.

However, to make sure that this aspect of our ruling that FOE's con-
tentions lack reasonable bases is well-founded, we have ordered the
Staff and the Applicant to submit by afarch 14 affidavits which address
whether there is a credible potential that some non-criticality accident in-
volving the low-enriched uranium oxide fuel pellets in the unitradiated
new fuel rods for Limerick could cause a violation of the regulations con-
cerning onsite and offsite releases of radiation. Tr.

7920-21. FOE was
invited to reply to the affidavits ifit wishes to and LEA too though th, e,
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affidavits will concern FOE's co'ntentions more than they will LEA's
Petition. Any| reply the Intervenors choose to make must be in our
hands in Philadelphia by Nfarch 21. Of course, the best, but not the
required, form of a reply would be an affidavit from an expert. We have

.

received the affidavits from the Staff and the Applicant, and hir. Antho-
ny informed us yesterday that he intends to reply.

h!r. Anthony often returned to'the question of the non conforming
cranes during.the prehearing conference. See, e.g., Tr. 7859,8029,8033,
and 8180. Our ruling on hir. Anthony's contentions in no way depends
on whether.the non-conforming crane could somehow crush new fuel.
Even if it could, the health and safety of the public would not be
endangered. But we shall desote a paragraph to the crane. in part be-
cause of hir. Anthony's insistent concern about the crane, and in part to

.

clarify the discussions of the crane in the February 6,1984 Staffletter
from Schwencer to Bauer and in Section 9.1.5 of the Limerick SER.

It appears to be highly unlikely that the non conforming crane could
'cause any damage to the unitradiated new fuel. The crane is non :
conforming in a very particular respect: It is not the crane itself which
the Staff finds to be non-conforming; rather certain lifting devices which -
are attached to the crane when.certain loads are lifted are non-
conforming - and not generally so, but only in relation to the heavy
weights of the refueling shield (100.000 lbs.) and fuel pool stop logs
(120,000 lbs.). NRC regulations require that these lifting devices be
able to lift 10 times the weight either of the refueling shield or the stop
logs, but the particular devices in question have been found to be able
to lift only 4.8 times the weight of the refueling shield and 9.3 times the
weight of the stop logs. The StalTis requiring that this non-conformance -
be resolved before the second refueling outage is over. The Staff does
not question that the crane is fit to lift the much lighter new fuel ship-
ping containers (1900 lbs.), or even a number of the containers
together. Tr. 8034-35. hloreover, the Applicant says that a combination
of physical interlocks on the crane and administrative controls on its use
will prevent the crane from lifting heavy loads over places where new
fuel will be stored. Tr. 7886.

Between our ruling here on criticality and our tentative ruling on non-
criticality accidents with the new fuel, we have addressed and found
inadmissible all of FOE's contentions except the one on theft and
sabotage. We address it below at p. 874. We shall make a final ruling on
FOE's contentions promptly after hfarch 21, the day the replies to the af-
fidasits are due. We think it likely that our ruling will issue before new
fud is received at Limerick; therefore we shall not now issue a stay of
fuel receipt at Limerick. Immediately after we had made the oral' ruling
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this order'is confirming, Mr. Anthouy orally requested a stay. Tr. 7922.
~

We denied the request, on the. grounds that stays are not to be issued
unless they are necessary. But we will entertain motions for a stay ifit is

.

- clear that the Applicant will receive fuel before we rule an the affidavits -
and the replies. We orally rule'd, and hereby confirm, that the Applicant'

. must inform the Board and the parties three business days in advance of
the time it begins to receive fuel that it plans to do so. Tr. 8045 46. We
add now that the notification requirement is extended to include the :

_

_

Limerick' Appeal Board and the Commission'due to the pendency of -
FOE's appeal and the possibility of appeal by LEA.

If, as expected, our final ruling on the affidavits is consistent with our
ruling at this time, there will then be nothing pending before us which
would prevent receipt of the fuel pursuant to any license.which the Staff
may issue. (As of this writing, the Staff has not issued the requested
Part 70 license amendment.) Upon our final ruling, which may be made
orally on the record, the requirement of three business days' advance.

notice will remain in effect, unless and until removed by an appellate
tribunal.

It would not be easy for us to say that by late March Mr. Anthony will
be satisfied that our account of the health and safety impact of new fuel
at Limerick is sound. During the prehearing conference in which we
made the oral ruling we are now confirming, shortly after we made the

_

ruling, Mr. Anthony asserted that we were going "to hide behind a -
technical affidavit" (Tr. 8028), that "there will be eventual operation of
this plant. It is an inexorable process that appears to me to start with
your decision" (Tr. 8030), and that he could not understand how the
Applicant would be permitted to use a crane the Staff had judged to be
non-conforming. Tr. 8033.

As to the crane, we simply point out what we think was clearly
enough said during the Part 70 discussions the week of March 5: The
crane in question is non-conforming in a very particular respect: It
may not be used with certain lifting devices to lift certain loads. It is not -
in some vague sense generally non-conforming. Some drivers are
licensed to drive only during the day. They are not thereby to be de-
clared non-conforming when driving during the day. We fail to compre-
hend why Mr. Anthony continues to press his misunderstanding on us,
especially when whether the crane is conforming has no logical relation
to our decision.

As to whether we plan to hide behind the affidavits, we do not. Nei-
ther do we plan to hide behind the replies, should they reveal that what

~

we rule here is wrong. We. plan to read the affidavits and the replies,
,

think about them, and rule. As to whether this ruling we confirm today
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'oegins an inexorable process which leads to the operation of the Limer-
ick plant, we note that other boards have heard and thoughtfully rejected
similar arguments. See, e.g., Perry, supra,18 NRC at 65-66 (no logical
re!ationship of Part 70 ruling to grant or denial of operating license). We
alan to continue to hear the litigation of FOE's admitted contentions in
tids operating license proceeding and then rule according to the merit
the record accords them.

LEA'S PETITION

Some of the analysis which we made concerning the technical bases of
FOE's contentions will apply to the technical bases of LEA's Petition,
but before we can apply that analysis we must clear yet another procedur-
al hurdle. This hurdle is one more appropriately dealt with now than
earlier, for where the earlier hurdles concerning jurisdiction and criteria
for admitting late-filed contentions threatened to keep us from consider-
ing the substance of the Intervenors' Part 70 filings, the remaining
hurdle is that LEA's Petition appears to have no substance to consider:
It is not a set of contentions; it is only a request for a hearing, and that is
all LEA intended it to be. As the heading of the Petition shows, LEA
requested the hearing under the Atomic Energy Act, as amended Janu-
ary 4,1983, Pub. L 97-415, Section 12(a). The relevant part of that sec-
tion is paraphrased in 10 C.F.R. { 50.91(a)(4), which implements Sec-
tion 12(a). We quote 50.91(a)(4):

Where the Commission makes a final determination that no significant hazards

consideration is invohed and that the amendment should be issued. the amendment
will be etTective unon issuance, even if adserse ptiblic comments have been receised
and even if an interested person meeting the provisions for intervention called for
in 6 2.714 has fded a request for a hearing. The Commission need hold any required
hearing only after it issues an amendment, unless it determines that a signitkant
hazards consideration is ins obed.

The Board and LEA agree that, as the first paragraph of 50.91 shows,
the amendment 50.91(a)(4) refers to is an amendment to an operating
license. But the Board and LEA do not agree about how 50.91(a)(41 ap-
plies to amendments to Part 70 licenses; therefore, the Board and LEA
do not agree about how 50.91(a)(4) applies to the Applicants' revised
amended fuel license application, which, in effect, is an application for
an amendment to the Part 70 license the Applicant has had since last
September to receive milligram quantities of sealed source material.
LEA reads the quoted section to deny the Commission the power to
make amendments effective upon issuance before hearings are held,
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except when the amendment is both to an operating license and involves
no significant hazards consideration. LEA, therefore, regards its Petition
as having stayed the efTectiveness of any amendment to the Applicant's
existing Part 70 license until either the request for a hearing is denied or
the hearing is held. Sce, e.g. Tr. 7840-41, and Tr. 7894 95. Therefore,
under LEA's reading of 50.91(a)(4), LEA has no obligation to file con-
tentions on the new fuel license until well after the Petition has been
granted, and we have no substance to consider in supporting a ruling on
the Petition.

The advantages from LEA's perspective of its way of proceeding on
the fuel license application are clear: By requesting a separate hearing'

LEA hopes both to gain time to draft admissible contentions and to
keep fuel away from Limerick at least until the separate hearing is over.
Had LEA brought its concerns before us in the form of a motion to nay
receipt of fuel, it would have had to argue a great deal more than it has
to argue when petitioning for a hearing.

Treated as a motion to stay receipt of fuel, LEA's Petition must be
denied, for it offers neither contentions with some chance of being
admitted, nor ~ any strong indication that such contentions are
forthcoming. During the prehearing conference the week of March 5,
we asked LEA to indicate what matters it could foresee filing contentions
on and it mentioned only two: the physical security plan for the new
fuel, and the Applicant's request under 10 C.F.R. f 70.24(r0 for ar. ex-
emption from the requirement of f 70.24 for a criticality monitoring
system. Tr. 7895. See Sec. 2.2.6.1 in June 1983 fuel license application
(repeated in the February 6,1984 amended application).

We assume that the contention on criticality monitoring wuld allege
that such monitoring was to be required of the Applicant. Given the rul. *

ings we have made on FOE's fontentions related to critblity, ve
cannot imagine that we would admit such a contention. Moreover, cx-
emptions from the requirements of 70.24 for low-enrichmeni new fuel
stored at a nuclear power plant site are commonly granted.

Neither can we easily imagine admitting a contention on tha physical
security plan for the new fuel. Such a security plan is not a complex
affair, and, therefore, there is no general cause to be concerned about its
adequacy. Since FOE's contention alleges no particular cause to be con-
cerned about the adequacy of the plan, we rule that contention inad-
missible for lack of basis and specificity. As LEA firmly points out, any
admissible contention concerning the plan would have to be based on a
knowledge of the plan, and LEA has not nad an opportunity to see it.
Tr.7927-28,
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We are not opposed to any sensible arrangement LEA and the Appli '
cant can fashion to give LEA access to the plan, and we will entertain f:1-
ings of contentions based on knowledge of the plan; but we will not hold -

_

up Staff action on the fuel license applicatiori vhile LEA examines the
-

i

plan seeking bases and specificity for contentions.' Our ruling would
probably be different if a security plan for unirradiated fuel were as com-
plex as an emergency plan for operating licenses and thus presented as

- great 'a possibility of inadequacy, and if LEA had given us a reasonable
indication of the specinc aspects of the plan with which it is concerned,

'as LEA did with the~ emergency plans even before it had seen the plans.
If, after what we think would be an unnecessarily circuitous route, we

were delegated jurisdiction over LEA's Petition, we would be faced with .''

LEA's argument that under 50.91(a)(4), its request for a hearing stays
.

the effectiveness of any Staff order granting the Applicant a fuellicense.
'

Again, wa would consider any contentions LEA wished to file, but we

[ ' would not regard the effectiveness ~ of a granted fuel license as stayed, for-3

' we 'do not interpret 50.91(a)(4)'s silence about licenses other than-
| operating licenses the way LEA does. LEA reads the section to imply a;-
limitation on the power of the Commission to make amendments effec-

j
tive upon issuance: that the Commission has a right to make immedi-

4

ately effective amendments only to operating licenses and only on a
showing of no significant hazards considerations. We, however, read the

.

section to imply a limitation on the right of an intervenor to have the ef-
fectiveness of an amendment stayed until the completion of the request-
ed hearing. We think it is the purpose of that regulation, and the statuto-,

ry section behind it, to say that only in relation to operating licenses will
amendments ever raise safety issues significant enough to require that
the effectiveness of the amendment be stayed pending a hearing. Thus,
on our reading of the regulation, amendments to Part 70 licenses nor-
mally do not raise safety issues significant enough to require that the ef-;
fectiveness of the amendment be stayed pending a hearing.

4

We can imagine coming a step closer to LEA's reading of { 50.91
(which is applicable to operating license amendments) by considering,
arguendo, that it permits an analogous treatment of amendments to fuel

!
licenses. Read thus, the regulation would permit immediately etTective
amendments to Part 70 licenses even~ where a hearing has been'

requested, where there is a no significant hazards considerations finding.
10 C.F.R. ff 50.19(a)(4) and 50.92(c). Therefore, even under this anal-:

ogous application of 50.91(a)(4) for the sake of argument, our ruling
would stand, for LEA has hardly begun to argue that this amendment in-
volves any significant hazards considerations. Given our discussion

- above, we conclude there are none as to concerns raised by LEA, and

?
'
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that," subject'to the expected confirmation by affidavits, there are none
as to FOE's contentions.'

APPEALABILITY
'

~

If confirmed by our ruling'on the' affidavits, th'is will become a final'
order with respect to all the Part 70 matters raised by FOE. As such,'
under the Commission's ruling in Diablo Canyon, supra, this order will-, ' '

become appealable upon confirmation, after our consideration of the affi-
davits and any replies._3 NRC at 74. It is arguably appealable now. FOE
has already filed appeals with both the -' Appeal Board and the -

-

Commission.

With respect to LEA's filing, we consider this or' der to be final now,-
for LEA has not specified any concern to which a ruling on the affidavits
and replies might speak.'As we said in our oral ruling, with respect to

. LEA the ruling became appealable when it was delivered orally, btit the
deadline for LEA's filing an appeal is to be calculated from the date of
service of this' written confirmation. By letter of March 9,1984, LEA in-
formed us that it has not yet debided whether to appeal, and that its deci.
sion _will depend, in part, on whether it and the ' Applicant succeed in'
their present efforts to come to a mutually satisfactory arrangement for

'

giving LEA access to the security plan.
- Appeals should be directed to the Commission rather than the Appeal:

Board, for under the Commission's reading of 10 C.F.R. f 2.785, the
Appeal Board does not have jurisdiction over Part 70 matters without a
specific delegation from the Commission. Diablo Canyon, supre. 3 NRC
at 74 n.l. There has, as yet, been no such delegation. As a courtesy,-
copies of appellate papers should also be served on the Limerick Appeal
Board and this Board.

.
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The Commission's Office of General' Counsel and the Appeal' Board-

: have been advised of this ruling.
IT IS SO ORDERED.

FOR TiiE ATOS11C SAFETY AND -b
LICENSING BOARD - l

i

I
Lawrence Brenner, Chairman
ADMINISTR ATIVE JUDGE

,

f

,. - Dr. Peter A. Morris (By LB)
|, ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 16,1984

Judge Cole was unavailable to review this written order, but he partici-
.,

pated and concurred in the oral rulings which this order confirms.
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Cite as 19 NRC 878 (1984) LBP 8417

UNITED STATES OF AMERICA
NUCLEAR REGU'.ATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. George C. Anderson

Dr. Hugh C. Paxton

in the Matter of Docket No. 50-482
(ASLBP No. 81 -453-03-OL)

KANSAS GAS & ELECTRIC
COMPANY, et al.

(Wolf Creek Generating Station,
Unit No.1) March 26,1984

The Licensing Board denies an admittedly untimely petition for leave
to intervene filed during the course of a hearing which was being held to
consider the sole controverted isste of emergency planning. After bal-
ancing the factors set forth in 10 C.F.R. } 2.714(a)(1), the Board
concluded that the petition, seeking to raise quality assurance / quality
control matters, should not be granted.

RULES OF PRACTICE: NONTDIELY PETITION TO
INTERVENE

in order to determine whether an untimely petition for leave to inter-
vene should be allowed, the Board must balance the five factors set
forth in 10 C.F.R. } 2.714(a)(1).
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RULES OF PRACTICE: NONTIAIELY PETITION TO
INTERVENE

Where no good excuse is tendered for the tardy filing, the petitioner's
demonstration on the four other factors in 10 C.F.R. f 2.714(a)(1) must
be particularly strong.' Mississippi Power & Light Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704,16 NRC 1725,1730 (1982): Duke
Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-431, 6
NRC 460,462 (1977).

RULES OF PRACTICE: NONTIAIELY PETITION TO
INTERVENE

The second and fourth factors in 10 C.F.R. f 2.714(a)(1) are of rela-
tively minor importance in the weighing process. Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707,16 NRC 1760,
1767 (1982).

e

RULES OF PRACTICE: NONTIAIELY PETITION TO
INTERVENE

11 is the petitioner's ability to contribute sound evidence - rather
than asserted legal skills - that is of significance in considering a late-
filed petition to intervene. Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-671,15 NRC 508,
513 n.14 (1082).

RULES OF PRACTICE: NONTI3fELY PETITION TO
INTERVENE

Even though we are told that four ofits co-counsel actively participat-
ed in the construction hearings, we cannot conclude that the petitioner's
participation could reasonably be expected to assist in developing a
sound record since the issue that it would litigate here bears no resem-
blance to any contested issue that confronted the Licensing Board in the
construction permit proceeding. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743,18 NRC 387,401 (1983).

i,
|
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MEMORANDUM AND ORDER
(Denying NAN's Petition for Leave to Intervene)

Memorandum

I. BACKGROUND

On December 18, 1980, the Nuclear Regulatory Commission pub-
lished a Notice of Opportunity for Hearing with respect to Applicants'
application for the iss'uance of an operating license (45 Fed. Reg.
83,360). This Notice provided tnat, by January 19,1981, "any person
whose interest may be affected by this proceeding may file a petition for
leave to intervene." The s 2.751a special prehearing conference was
held on April 15, 1981. Ultimately, after the completion of discovery,
hearings were held January 17-21, January 23-26, and February 14-16,
1984. During these hearings evidence was adduced upon the Interve-
nors' (his. Wanda Christy and his. Afary Ellen Salava) emergency plan-
ning contentions. There were no other contested matters.

hieantime, in a letter to the Board of January 5,1984, his. Afary
Stephens, director of an organization known as Nuclear Awareness Net-
work of Lawrence, Kansas, advised that they intended to submit a late-
filed petition to intervene as quickly as possible with respect to quality
control / quality assurance. On January 19, 1984, his. Stephens, asserting
that she had been authorized to represent the members of Nuclear
Awareness Network, Inc. (NAN), filed an admittedly untimely Petition
for Leave to Intervene and Request for Hearing.

On the last day of the hearing, February 16th, the Board formally
closed the record and directed the parties, including the Federal
Emergency hianagement Agency, to submit proposed findings of fact,
conclusions of law, briefs and a proposed form of order or decision.
However, the Board stated that the closing was conditional and that the
record might be reopened because of two recent events. First, the Board
noted that, in New England Coalition on Nuclear Pollution v. NRC, 727
F.2d 1127 (D.C. Cir.1984), the Court of Appeals had granted the peti-
tion which challenged the Commission's rule to eliminate the need for
applicants, which are electric utilities, to establish their financial
qualifications. The Board observed that a former party-intervenor in the
instant case, Kansans for Sensible Energy, had appealed its dismissal as
a party by this Licensing Board, but that the Commission's Appeal
Board had held its decision in abeyance pending the result of the District
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of Columbia Court of Appeal's decision.8 Second, the Board noted that
to date it had not acted upon NAN's untimely petition for leave to
intervene.

On February 3 and February 8,1984, Applicants and the StafTrespec-
tively filed responses opposing the granting of NAN's petition for leave
to intervene. Pursuant to an unpublished Order of February 9,1984,
NAN, represented by its attorney, filed a response on March 6,-1984.
Applicants' and Staff's counsel advised that they did not wish to respond
to NAN's response of March 6th and rested upon their submissions re-
spectively submitted on February 3rd and February 8th (see unpub-
lished Memorandum, dated March 13, 1984).

II. DISCUSSION 2

As it must, having filed its petition for leave to _ intervene exactly 3
years after the oppostunity for timely intervention had expired, NAN
admits that the petition is untimely. (Petition at 1). NAN asserts that it
is a nonprofit Kansas corporatior. established in 1983 "for the express
purpose of providing education, research, lobbying, and testimony on
issues relating to nuclear power. waste, and related matters," that two

identified members live within ~0 miles of the Wolf Creek construction
site,3 and that other members hve, work and recreate within the Wolf
Creek geographic area and have interests that may be affected by the
outcome of the proceeding. (Petition at 1-2) Petitioner further alleges
that within the last 30 days (prior to Jailcary 19,1984) six former Wolf'
Creek workers voluntarily made statements to its director, Ms. Mary
Stephens, which "strongly suggest" that the Applicants' general contrac-
tor has encouraged or permitted procedures and practices contrary to the
conditions in the Safety Evaluation Report and applicable federal
regulations. Should the Board permit intervention, it asserts that, based
upon these statements, it would timely file contentions alleging:

t
In a recent pohcy statement, the Commission directed its adjudicatory bodies to conunue to treat the

rule as vahd and stated that it espected to complete an aJequate response to the D C. Circuit's decision -
before the Court issues its mandate. 49 Fed. Res.1981 (1984).Becauw of this direcove, in a Memoran.
dum and order of February 28,1984 (unpubhshedh the Appeal Board stated that KASE's appeal would
continue to be held in a deferred status.

2 gn g,sht of our ultimate conclusion that the peuuoner should not be allowed to enter the proceeding at
this late date, it is unnecewary for us to reach and decide ehether N AN has standing to c'ervene as a
matter of right or, lacking standmg, whether it meets the criteria estaohshed for allowing intervenhort asa matter of discretton.

3

Peutroner attacned to its Response or March 6,1984, afridavits of these two members attesur's that
they had authorized NAN's director to file the peuuon on their bensives. It also attached its director's
affidavit which states, utter dias, that she travels and recreates within 20 to 25 miles or the nuclearfacahiy.
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(a) That the deliberate policies practiced and permitted by Daniels Construction
Co. as general contractor at Wolf Creek are contrary to and make mockery of
quality assurance / quality control requirements putatively imposed on this

. project;

(b) That construction workers were directed by Daniels' foremen to perform work
in safety-related areas at variance with established procedures creating doubt
as to the physical soundness of the structure;

(c) That Daniels' foremen directed construction workers to mislead quality control
personnel and at least one Daniels' foreman forged and falsiAd work docu-
me; for safety-related matters.

NAN states that, in support ofits contentions relating to the breakdown
of quality assurance /quclity control, it proffers the testimony of these
six former employees of the general contractor. It then proceeds to
identify these six individuals and summarizes their statements alleging
incidences of improper and/or defective quality assurance / quality
control. (Petition at 3-7).

In order to determine whether this untimely petition for leave to inter-
vene should be allowed, we must balance the five factors set forth in 10
C.F.R. 5 2.714(a)(1). In pertinent part, this section provides that:

+

Any person whose interest may be alTected by a proceeding and who desires to par-
ticipate as a party shall file a written petition for leave to intervet ,. .The petition
and/or request shall be filed not later than the time specified in the notice of hearing

. . Nontimely filings will not be entertained absent a determination . . that the pe-
tition and/or request should be granted based upon a balancing of the following fac-tors . .

(i) Good cause. if any. for railure to file on time.

(ii) The availability of other means whereby the petitioner's interest will be
. protected.

(iii) The extent to which the petitioner's participation may reasonably be expect-
ed to assist in developing a sound record.

(iv)
The extent to which the petitioner's interest will be represented by existicsparties.

(v)
The extent to which the petitioner's participation will broaden the issue; or
delay the proceedmg.

(1) Good cause, if any, for failure to file on time

Much argument was occasioned by NAN's assertion at page 7 of the
petition that it was unaware of the existence of these serious allegations
until mid December 1983, when its director was contacted by a repre-
sentative of the workers, who was not identified by NAN. At page 8 of
the pethion, however, NAN avers that the construction workers first ap-
proached its director in December of 1983. Since these allegations of
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. safety related violations were not available until these individuals decid-
ed to make public this evidence, NAN urges that these allegations con-
stituted newly arising information and good cause has been established
for its failure to file on time.
. Applicants, however, attache' to their Response of February 3,1984,d

'a joint affidavit of their QA manager and of their QA management con-
~

sultant.who attest that they_ had interviewed the six former workers
~

- identified by NAN, and that each worker had stated, among other
things, that NAN's director had contacted them and that they had not
initiated the communication 'with Ms. Stephens. Applicants' two QA per-
sonnel also attest that (1) each of the six fctmer workers were sheet~

~

. metal craftsmen' who had worked on heating, ventilating and air-
conditioning systems and that each had indicated his first-nand knowl-
edge of quality problems at Wolf Creek was umited to HVAC systems, .

and that.(2) each worker had either denied some of the allegations at-
tributed to them by NAN,' corrected or revised allegations attributed to
them by NAN, and/or advised that most, if not all, corrective actions
had been taken and that'they have no present safety concerns. Signed-
but unsworn statements of four of these former workers, as witnessed
by the Applicants' QA manager, were also attached to the Response.
(Attachments 2-5), Accordingly, Applicants argue that since NAN's
recounts of allegations are in large part gross misrepresentations and
since NAN initiated contact with the workers (and thus could have done
so long ago), good cause_ has not been established to excuse the belated-
filing of the petition.' (Applicants' Response at 15), Unaccountably, Ap-
plicants did not secure and, attach affidavits of the six former workers.
Four of these individuals signed unsworn statements; apparently the two
remaining individuals declined. Equally inexplicaole is the fact that,
ignoring its assertion at page 8 of its petition, NAN urges that
"Inlowhere does Petitioner state or imply that the workers contacted"
its director. (NAN's Response at 3). Moreover, we note that while
NAN asserts that "[ilt is certainly true that NAN Director Stephens con-
tacted the referenced six workers but only after and in response to her
being contacted by their official representative" (/d. at 7), Ms. Stephens'
affidavit neither addressed nor supported this factual allegation. Finally,
we note that, again without any explanation for not doing so, NAN did
not reinterview any of the six former workers after receiving Applicants'

4 Ret >ing upon t*us information received from the Arplicants inat NAN's director had initiated the
contacts mith the sin former workers and thus could have made these inquines carher. the stafr was un-
wdhng to rely upon N AN's pnmary justification ror its untimely fihns. (StatTs Response at 10).

>
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Response of February 3,1984, did not append to its Response counter-

. statements or. affidavits of four of these six individuals if indeed their
- statements appended to Applicants' Response were faulty, and/or did '

-

not append counter-statements or affidavits of all six individuals, if the
- joint affidavit of Applicants' QA manager and QA management consul-

tant misstated information 'or drew erroneous conclusions from the inter- ,

views with the six-former workers. Instead, at page 4 of its Response,
' NAN a: tacks the credibility of Applicants' QA manager and QA manage-
ment ~ consultant in that it is their "QA/QC program [which] is directly
challenged by Petitioner."_

' Amidst this swirl of arguments, however, there are undisputed facts.
First, at page 12 of the joint affidavit, Applicants' QA manager and QA.
management consultant attest that hlr. Neil Campbell's allegation of

.

forgery of weld control records by a Daniels Construction Company.
'

sheet metal foreman had been the subject ofI&E Report 81-10.5 Exhibit
C, attached to Applicants' Response, contains a Notice of Violation

~

dated April 21, 1982, and investigation Report 81-10, the latter of
which, as signed on September 22,1981, reflects thati (a) the investiga-
tion of this allegation involved 66 hours by two NRC investigators and
two NRC inspectors in hiay,' June and August of1981: (b) the investiga-
tion identified one Weld Control Record Supplement Sheet which con-
tained nine QC inspector signatures suspected to be_ forgeriest (c) an
FBI laboratory analysis confirmed that these signatures were forgeries;
and (d) e! Torts to identify the person responsible for these forged signa-
tures were unproductive. Exhibit E reDects that Applicants advised that
corrective actions were completed on April 16, 1982, and Exhibit I,
dated April 12, 1983, reRects that the Commission closed out the viola-
tion in I&E Report 83-06. Second, at page il of thejoint a0idavit, Appli-
cants' two QA personnel attest that h!r. Campbell's allegation that he
had been repeatedly ordered to stamp false D numbers on welds had
been the subject ofI&E Report 81-12. Exhibit D, attached to Applicants'
Response, contains a Notice of Violation dated April 21,1982, ind in-
vestigation Report 81-12, the latter of which, as signed on September22,1981,

reSects that the investigation of this allegation, among others,
by two NRC investigators and one NRC inspector took place in June.
July and August 1981, and that interviews regarding changing of welder
identification numbers on HVAC hangars confirmed that this had oc-
curred and that no justi6 cation for these actions could be provided. Ex-

5

Alr. Camptwil is one of the *ut former nrkers at Weir Creek ident4ed in N AN's Petition and is al
Icged to hate made thew statements to N Ws ducctor (Pennon at $t We have gnen no weight to.
hearsay statements in the rmt 4Mdaut aileged to hase been made ty him smce Appiscants fasted to
submit %tr. Campbefs aflidav:t. and did not even turnsh bs ugned but unsworn s:atement.
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- . hibit F, dated May 21,1982, reflected that Applicants advised NRC that
corrective action would be taken. Exhibit I, dated April 12,1983, reflects

_

that the NRC inspector reported that, as a result of the number of discre-
pancies disclosed on 120.HVAC hangars / supports, all safety-related

thangar supports were 100 percent reinspected and that necessary rework
had been completed on January 20,~ 1983. Third, said QA personnel at.
tested at page 13 of the joint affidavit that I&E Reports 81 10 and 81-12
had been placed in the local NRC Public Document Room in Stay 1982,
and that,'as reflected in attached Exhibit L, newspaper articles of April
23,' 1981, of April 30, 1982, and of May 3 and May 5,1982 had ad.

~ -
dressed these violations and investigations.

Relying on these facts, not disputed-by NAN in its subsequent
response, Applicants argue that NAN has failed to show good cause be-

. cause " Petitioner does not explain why it did not seek out workers or
other sources of QA/QC information ye~ars ago on the basis of available
information." (Applicants' Response at 15). NAN's rejoinder at page 4

~

ofits Response is that:

4

Applicant, having at this point abandoned common sense. would hase this Board
craft an impossible standard. Applicant's argument would, if adopted, require pro-
spective intersenors to not only scour newspaper accounts and voluminous NRC-'
required filings, but to conduct daily exit-interviews at the construction site. Only in
that way could Petitioner have learned of the complained of work on safety-related
plant .

We are guided by the Appeal Board which has held that whether there
is " good cause" for a late filing depends wholly upon the substantiality
of the reasons assigned for not having filed at an earlier date.' However,
here not only are the controlling facts uncontroverted by NAN's aflida-'

vits and thus ones which we must take as trine,7 but NAN concedes that
it could have learned of QA/QC problems by looking at newspaper ac-'

counts and the submissions required by the NRC. At least as early as
April 1981, via the newspaper account, and by no later than May 1982,
via placements of the Inspectien and Enforcement Reports in the local
public document room, NAN knew or should have known of these
problems. Instead of acting promptly, NAN waited until January 19,
1984 before filing its petition for leave to intervene out-of-time. Interve-
nors are required to diligently uncover and apply g!! r.ublicly available,

'SowaCamiuw Gactre una Gas Ce tbrgt! C summer %dcar 5tauon, Umt 1). AL AB-n42.13 NRC
R A t. 387.15 t 1981L

?
T&waua Poi.cr 4 f.whr C.A ist Lwe Nuclear Power Plant. Umt %. 2). ALAB 420. , NRC L G

f197?). aff*J. CL1-78-12 ' NitC 9M + H"4L
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information.: Moreover, if it is NAN's position that its newly acquired
organizational _ existence in 1983 was sufficient to justify belated
intervention, such an explanation for the tardy filing cannot carry the
day because the necessary consequence would be that the parties _to the

. proceeding would never be determined with certainty until the final cur-
tain fell. Assuredly, no adjudicatory process could be conducted in an
orderly and expeditious rnanner if subjected to such a handicap.'

We conclude that NAN's tardiness was unjustified, and, in these cir-
cumstances where no good excuse is tendered, the petitioner's demon-
stration on the four other factors must be particularly strong.'8

(ii) and (iv) The availability of other means whereby the
petitioner's interest will be protected, and the extent
to which the petitioner's interest will be represented
by existing parties

it is clear that these two factors must be weighed in NAN's favor.
There is no issue other than the matter of emergency planning which
has been litigated in this proceeding. However, these two factors are of
relatively minor importance."

(iii) The extent to which petitioner's participation may
reasonably be expected to assist in developing a sound record

The Petition does not tell us clearly whether NAN intends to present
as witnesses the six former workers and, as indicated above, we are con-
cerned that, without explanation, NAN's Response of March 6th did
not even advert to the written statements appended to Applicants' Re-
sponse of February 3,1984. Moreover, while NAN asserts that its mem-
bers possess technical expertise in relevant areas and that its counsel is
experienced as a former Deputy General Counsel to the Kansas Corpora-
tion Commission and that he would be assisted by four co-counsel

s pa, pg-rr Co tCatawoa Nuclear stanon. Uma 1 and D. CLI 8319.17 NRC 1048,1048 fl90L
whue this and otner eaws ce addressed so "f'tu tch G!.rg ur contemicns. Ine<3 decisions or the Com-
mnuon and the AITe41 Board have eraai anven:4tiott to rioritimely petitto ts to ir.tervene. l.oere Is!stad
2.iarhime Co (Shorenara Nuclear Power statio't. Unit II. LBP 83 42.18 NRC (12. - 117. affd.AL AB 743.18 NRC 337 f191D.

* Carolma Parc nJ tww C4 ishearon H.irrts Nuclear Power Pt.irit. Umts 141. AL A8 526. 4 NRC!!2. ! 2 4 f I'3 M L
N tiumure A=ce J L. ear C.>, Ntand Guif N xiest 5sanon. Unas 12nd D. AL AB.'04,16 NRC
t72s.1U0119&D; DuAr fa.cr Co. (Periuns Nuclear sution. Unns f. 2 and D. ALAB.431. 6 NRC4 4 as2t!974.

H Deretni E.I.soe Co. IEnrico Ferm Atormc Power P' ant. Unit D.2. LAB.?O7,16 NRC 1760(198D. 1767
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. Judges Anderson and Paxton' join but were unavailable 'to sign this '
issuance.

,

f

~

FOR THE ATOMIC SAFETY AND'
' LICENSING. BOARD-

1

'
.

Sheldon J. Wolfe, Chairman _
ADMINISTRATIVE JUDGE ,.

. Dated at Bethesda, Maryland, .'

~ this 26th day of March 1984.
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Cite as 19 NRC 091 (1984) DD-34-6
'

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

in the Matter of Docket No. 50-373
(10 C.F.R. I 2.206)

COMMONWEALTH EDISON COMPANY
(LaSalle County Station,

Units 1 and 2)

AND ALL LIGHT WATER REACTORS March 16,1984

The Director of the Office of Nuclear Reactor Regulation denies peti-
tions by Edward M. Gogol alleging that there are severe errors, defects
and loopholes in the integrated leak rate testing (ILRT) methodology
now in use. The petitions sought a variety of reliefincluding requests for
immediate action such as placing the LaSalle Unit I of the Common-
wealth Edison Company in cold shutdown, ceasing further construction
and licensing activities with respect to LaSalle Unit 2 and Byron Unit I
and shutting down reactors with insufficient ev;Jence of adequate con-
tainment leak rate testing.

NUCLEAR REGULATORY COMMISSION: RULEMAKINGAUTilORITY

Should a petitioner pursuant to 10 C.F.R. } 2.206 wish to initiate a
rulemaking, the procedures set forth in 10 C.F.R. s 2.802 should be
followed.

391

-



r- - ,

t-

-

|
,

RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS

The Director will not institute proceedings in response to a petition
under 10 C.F.R. f 2.206 to consider an issue the Commission is treating
generically through rulemaking.

TECHNICAL ISSUE DISCUSSED: CONTAINMENT LEAK
RATE TESTING

The Commission's requirements for integrated leak rate testing are
set out in 10 C.F.R. f 50.54(o) and Appendix J to 10 C.F.R. Part 50.
While the Commission's requirements for integrated leak rate testing
continue to provide reasonable assurance that the public health and
safety is adequately protected, the NRC Staff has under way a review of
leak rate testing requirements to see whether modifications to these re-
quirements are appropriate. The Commission has placed leak rate testing
for water-cooled power reactors on its Regulatory Agenda.

DIRECTOR'S DECISION UNDER 10 C.F.R. 9 2.206

INTRODUCTION

On November 29, 1983, Edward M. Gogol (Petitioner) filed a
" Petition for Emergency Relief re: Primary Containment Leakage and
Integrated Leak Rate Testing at All U.S. Nuclear Power Reactors" with
the Commission. A virtually identical document, also dated November -
29, 1983, was directed to the Of0ce of Nuclear Reactor Regulation.
Finally on November 29, 1983, the Petitioner submitted his " Petition
for Emergency Relief re: Primary Containment Leak Rate at LaSa!!e
Units I and 2" to the Regional Administrator for Region III of the
Nuclear Regulatory Commission. All three petitions (hereinafter
referred to as the Petitions) address substantially the same technical
issue, speciGeally, the adequacy of the integrated leak rate testing which
is conducted on U.S. nuclear power reactor containments.
Consequently, the Petitions have been consolidated and have been treat-
ed pursuant to 10 C.F.R. f 2.206 of the Commission's regulations. As
the issue raised is primarily one related to the licensing standards for
commercial nuclear reactor facilities the Office of Nuclear Reactor
Regulation has provided the substantive response to all Petitions.'

The Petitions allege that there are severe errors, defects, and
loopholes in the integrated leak rate testing (!LRT) methodology now in

392



, ~y " -; W , 1
-

>
'

'

U; g , L -

.

-
Q-- '

,

- ,

- ,

,

.':|-e -

. .

,

N ; use including the standards of the' American Nuclear Society (ANS) and'
. the'American-National Standards Institute (ANSD, specifically ANS 3 .

~ N45.41972 and ANSI /ANS 56.8-1981;it is alleged that the ILRT meth 1.

'

' odology 'now in use offers no guarantee that actual leak rates are accept--
.

= ably low. The' Petitions seek a variety of relief including requests for im-
mediate action such as placing the LaSalle Unit 1 of the Commonwealth .

; Edison Company in cold shutdown, ceasing further ' onstruction andc
licensing activities with respect to LaSalle Unit 2 and Byron Unit I (also

c of the. Commonwealth Edison Company), and shutting down' reactors -
with insufficient evidence of adequate containment leak rate testing. Forj

J he reasons set forth in my letter to the Petitioner of December 16,t

1983, I declined at that time to take any immediate action. based upon
^the preliminary evaluation conducted by the NRC Staff of the Petitions
and other relevant information.'l indicated at that time that'the NRC

-Staff would continue to review the Petitions and that the Office of Nucle-
_

ar Reactor Regulation would issue a formal decision with regard to them
in the reasonably near future. On January 6,1984, the Petitioner submit-.
ted an ;" Addendum to Petition for Emergency. Relief" (Addendum) 'to
the Cffice of Nuclear Reactor Regulation,-requesting documentation in
the ILRT area. My letter to the Petitioner of February 9,1984 informed
him that the. Addendum -would be treated as an FOIA request to the
extent it sought documents within the possession of the NRC. With re-
spect to the request 'that all data from th'e ILRT- tests of the LaSalle, -

Byron and D.C. Cook plants not in the possession of the NRC be ob-
tained and placed in the public document rooms to permit access for the
general public, I declined to take such action at that time and stated that
I would issue a formal decision 'regarding this matter in the reasonably
near future. My decision in these matters follows.

DISCUSSION

The Commission's requirements for integrated leak rate testing are
set out in 10 C.F.R. 5 50.54(o) and Appendix J to.10 C.F.R. Part 50.
These requirements call for preoperational and periodic leak rate testing:

; of commercial . nuclear power plants in accordance ~with ANS
'

N45.4-1972, " Leakage' Rate Testing'of Containment Structures for.
Nuclear Reactors." Experience gained with integrated leak rate testing
of commercial nuclear facilities has been drawn together in an industry;

j consensus document specifically, ANSI /ANS'56.8-1981, " Containment
!

|'
. System Leakage ~ Testing Requirements," which provides detailed mea-
sures for performing the integrated leak rate testing required by Appen-

j. dixJ.
.

I
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The; Petitions' allege that there are serious errors, defects, and
loopholes in both- ANS N45.4-1972 and ANSI /ANS 56.8-1981, and that
the ILRT methodology now in'use offers no guarantee that actualleak-
age rates are acceptably low. The specific defects alleged in the Petitions
include:

(1) The equation used to calculate containment air mass at any
given time _is wrong;

(2) The final calculated leakage rate may be " fudged" in a variety
of ways to presumably yield an invalid leak rate; and

(3) There are " loose" requiremats for the permanent archiving
of raw test data and other data essential for test evaluation.

With regard to the first alleged defect, the equation presented in
-ANSI /ANS 56.8 1981 for calculation of containment air mass is not
wrong as alleged in the Petitions. The manner in which the mean con-
tainment temperature is ' calculated for use in the equation, however, is
important. In this regard, ANSI /ANS_56.8-1981 does not prescribe how
to calculate the mean containment temperature. Either a mass-weighted
mean temperature or a volume-weighted mean temperature would be
acceptable. While the use of a volume-weighted mean temperature is
technically more' correct, for reasonably well stabilized containment test
conditions, as required by Appendix J to 10 C.F.R. Part 50, the error
that could result from~ using the mass-weighted mean temperature is not
significant. To illustrate the point that either a mass-weighted mean tem-
perature or a volume-weighted mean temperature would produce accept-
able results, live sets of data from the.LaSalle Unit 1 ILRT were ana-
lyzed using both techniques. The results are set out in Appendix A
(unpublished) attached to this decision. The difference in the two meth-
ods is quite small; i.e., on the order of 0.35*R or about 0.06% What is
necessary is that integrated leak rate testing be properly conducted to
assure stable conditions and that the test data be properly evaluated.

In examining this first alleged defect, the NRC Staff has reviewed
both documents referred to in the Petitions. It should be noted that the
NRC Staff was aware of the content of these documents prior to 'he date
on which these Petitions were filed. The NRC Staffis also aware of the
work of Dr. Zinovy Reytblatt, which is also referred to in the Petitions.

A properly conducted test of containment leak rate obviates not only
the first concern raised in the Petitions with respect to the equation used
to calculate the containment air mass, but also the second deficiency
alleged, namely that final calculated leakage rates may be ' fudged." A
properly conducted test would not likely be flawed by the types of deti-
eiencies alleged in the Petitions such as unjustified discarding of data or

_

the use of unjustified weighting coefficients. Such manipulation of data
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would, of course, be a violation of the Commission's regulations and
would subject licensees to NRC enforcement action. To ensure compli-

~

ance with the Commission's requirements regarding integrated leak rate
testing, NRC inspectors regularly observe the tests conducted by licen-
sees and document the results of their observations. For example, the
integrated leak rate test inspections for the LaSalle Units 1 and 2 and the
Byron Unit I are documented in the following inspection reports:

'

. Inspection Report 50-373/82 25 Uune 9,1982) - LaSalle Unit 1
Inspection Report 50 373/82 32 Uuly 29,1982) - LaSalle Unit 1
Inspection Reports 50-373/83 28; 50-373/83-23 (DE) Uuly 28, 1983)

- LaSalle Unit 2
Inspection Reports 50-454/83_40 (DE); 50-455/83 30 (DE) (October

iI,1983) - Byron Unit 1
Based on these inspections, the licensee's integrated leak rate testing for
both LaSalle County Units I and 2 have been determined to meet cur-
rent regulatory requirements contrary to the allegations-of the Petitions.
Leak rates at these facilities are within acceptable limits.

Although the inspection effort at Byron Unit 1 is not yet complete,
the NRC Staff will similarly determine the acceptability of that integrated
leak rate testing. A similar inspection effort is undertaken with respect
to integrated leak rate testing on all other licensed commercial. power
reactors, thus providing assurance that the Commission's requirements

_

are met.
4

With respect to the third deficiency alleged by the Petitions, namely
that requirements for permanent archiving of raw data and other data es-
sential to test evaluation are insufficient, licensees of commercial power
reactors are required to retain records which furnish esidence of activi-
ties affecting quality of safety-related items, including reactor'

containment, pursuant to 10 C.F.R. ! 50.71,10 C F.R. f 50.34, and Cri-
terion XVil of Appendix B to 10 C.F.R. Part 50. Furthermore, the
technical specifications, which form a part of the operating license for
each plant, require the permanent retention of records associated with
in service inspections and tests required by technical specifications. In-
tegrated Icak rate testing is one of the in-service inspections and tests
called out in the technical specifications. Finally, the NRC Staff has as-

-

sured itself that records do in fact exist and are being retained at the
LaSalle and Byron and Cook facilities.

With respect to access to records associated with ILRT, the NRC has
access to all records oflicensees related to their licenses as may be neces-
sary to etTectuate the purposes of the Atomic Energy Act of 1954, as
amended. See 10 C.F.R. } 50.70(a). The bulx of such r cords are main-
tained by the licensees and unavailable for examination by the general

-
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public. With respect to licensee's records related to ILRT, tu Petitioner
requested that such records be obtained by the NRC and placed in the-
public document rooms. I see no clear benefit to Petitioner's request
and consequently that request is denied. The volume of records main-
tained by licensees is' enormous. To honor Petitioner's request would
set in motion a practice that could eventually overwhelm the NRC files,
both physically and financially with no clear benefit to the public. Reme-
dies are available to the public should there be concerns with regard to a
licensee's data or its evaluation. A petition pursuant to 10 C.F.R.
{ 2.206 as liled by Mr. Gogolis one such remedy. The NRC has pursued
the ILRT matter and the records involved and assured itself that the
Commission's regulations are being met. It will do likewise when other
issues are brought to it for consideration. To honor Petitioner's request
would incur substantial burdens and costs without a clear corresponding
benefit.

In an effort to more fully understand the concerns raised by the Peti-
tions and at the suggestion of Mr. Gogol, the NRC Staff met with Dr.
Reytblatt on January 4,1984. A copy of the summary of this meeting is
attached as Appendix B (unpublished). At this meeting, Dr. Reytblatt
expressed more fully his concerns with ILRT methodology and made
specific reference to a critique pre ared by him o ANSI /ANSv
56.3 1981. As can be seen from the summary of the meeting with Dr.
Reytblatt, a number of his concerns were resolved at the meeting itself.
At the meeting, Dr. Reytblatt noted that many of his concerns had al-
ready been provided to the Commission in documented submittals. In
fact, Dr. Reytblatt has made a number of submittals to the NRC from
May 26,1982 to July 26,1983 critiquing ILRT methodology. These sub-
mittals were unsolicited and classified by Dr. Reytblatt as proprietary.
Consequently, no detailed discussion of these submittals is presented
here. Ilowner, the NRC has reviewed these submittals and the overall
conclusions of the review are:

(1) No safety issue has been identified by Dr. Reytblatt of which
the NRC was unaware or which requires NRC action:

(2) Dr. Reytblatt's technical concerns are adequately accounted
for if the containment's test conditions are properly stabilized;

(3) Dr. Reytblatt's assumptions on the range of parameters to be
encountered during an ILRT cannot realistically be expected to
occur; and

(4) The calculated containment leak rate using current methods
would not be significantly altered by use of Dr. Reytblatt's pro-
posed technical retinements.
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Integrated leak rate testing of nuclear power plant reactor containment
is a substantial undertaking. The testing itselfis a major undertaking, as
is the analysis of the test data. While the Commission's requirements
for integrated leak rate te ting continue to provide reasonable assurance

.that the public health and safety is adequately protected, these require-
ments are now over 10 years o!d and a substantial base of experience
exists to apply in seeking improvements to the regulations. In fact, one
modification to 10 C.F.R. Part 50, Appendix J in the area of Type B
tests was recently made. See 45 Fed. Reg. 2330 (1980) and 45 Fed. Reg.
62,789 (1980). The NRC Staff has under way a review of leak rate test- '

ing requirements with a view to see whether other modifications to
these requirements are appropriate. Possible improven'ents could in-
clude clarification of the procedures and conditions gowrning the con-
duct ofintegrated leak rate tests. Substantial efforts have been undertak-
en in this area. As noted above, an industry consensus document,
ANSI /ANS 56.8 1981, has been developed in this area. Both Petitioner
and Dr. Zinovy Reytblatt are well aware of these activities and develop-
ments from their participation in the activities of Working Group
ANS 56.8 of the Standards Committee of the American Nuclear Society.
The concerns raised in the Petitions have been presented to the NRC
Staff on a number of occasions in the past in both oral and written
manner by the Petitioner and Dr. Reytblatt. Consequently, both the
nuclear industry and the NRC Staff have long had the benent of these
concerns. And, as noted above, corsideration of these concerns could
result in appropriate modincations tc Appendix J to 10 C.F.R. Part 50 at
a future date.

The Commission has placed leak rate testing for water-cooled power
reactors on its Regulatory Agenda. 48 Fed. Reg. 52,931 (1983) and
NUREG-0936, "NRC Regulatory Agenda'' Vol. 2, No. 3 (November
1983). At the time a Notice of Proposed Rulemaking is issued,'the
Petitioner, along with other interested members of the public, will be
given an opportunity to comment. As a general rule, the Director will
not institute proceeding: in response to a petition under 10 C.F.R.
! 2.206 to consider an issue the Commission is treating generically
through rulemaking. See Maine Yankee Atomic Power Co. (Maine
Yankee Atomic Power Station), DD-83 3,17 NRC 327,329 (1983) and
cases there cited. To the extent the Petitioner sought initiation of a
rulemaking, his Petitions were misdirected. See 10 C.F.R. f 2.802.
Should Petitioner wish the Commission to initiate a rulemaking in this
matter, the procedures set forth in 10 C.F.R. f 2.802 should be_

followed. However, as noted above, ILRT is already on the Commis-
sion's Regulatory Agenda.
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CONCLUSION

In summary, compliance with the Commission's current regulations
regarding integrated leak rate testing of commercial nuclear facilities pro-
vides reasonable assurance that the public health and safety are ade-
quately protected."An important consideration in assuring compliance
with these regulations is proper conduct of the tests and evaluation of
the test data. To this end, the NRC Staff has in place an inspection pro-
gram to monitor such testing and observe data reduction. NRC Staff
findings are routinely documented in inspection reports for the affected
facilities. Speci6c Gndings of these inspection efforts for LaSalle Units 1

and 2 have been reviewed and the NRC Staff has determined the in-
tegrated leak rate testing for these facilities has been properly conducted

.and that these facilities are in compliance with the Commission's regula-
tions in this area. Requirements for archiving of data have also been
reviewed and are satisfactory to ensure availability of data for future
review should the need arise. Consequently, I conclude that the overall
state of integrated leak ratc testing regarding commercial nuclear power
facilities is adequate to assure the public health and safety. Ar ordingly,
I decline to take any of the actions solicited by the Petitions. For reasons
stated above, I elso decline to grant the request sought by Petiioner's
Addendum, specifically that all licensee's ILRT data be placed in the
public document room.

The Petitioner's request for action pursuant to 10 C.F.R. { 2.206 is
denied. As pruvided by 10 C.F.R. j 2.20,6(c), a copy of this decision will
be filed with the Secretary for the Commission's review. This decision is
made without prejudice to the Petitioner's filing of r. petition for
rulemaking in accordance with 10 C.F.R. j 2.802.

Harold R. Denton, Director
Office of Nuclear Reactor

Regulation

Dated at Bethesda, Afaryland,
this 16th day of N! arch 1984.

,

[The attachments have been omitted from this publication but may be
found in the NRC Public Document Room,1717 H Street, NW,
Washington, DC 20555.1
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Cite as 19 NRC 899 (1984) DD 84-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OFINSPECTION AND ENFORCEMENT-

Richard C. DeYoung, Director

in the Matter of Docket No. 50-397
(10 C.F.R. I 2.206)

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM

(WPPSS Nuclear Project No. 2) March 19,1984

The Director of the Office of Inspection and Enforcement denies a pe-
tition of the Coalition for Safe Power requesting that the Nuclear Regula-
tory Commission institute show-cause proceedi.1s pursuant to 10
C.F.R. f 2.202 to determine whether the construe..'on permit for the
Washington Public Power Supply System Nuclear Project No. 2
(WNP-2) should be revoked, a stay of construction imposed, the pend-
ing application for an operating license denied, and hearings instituted
before an Atomic Safety and Licensing Board. The petition alleged as its
supporting bases deficiencies primarily in the construction and manage-'

ment of the WNP-2 facility.4

TEC11NICAL ISSUE DISCUSSED: QUALITY ASSURANCE

It would be unreasonable to hinge the grant of an NRC operating
license upon a demonstration of error free construction. What is re-
quired is a careful consideration of whether all ascertained construction
errors have been cured and whether the errors indicate that there has
been a breakdown in quality assurance procedures of sufficient dimen-
sion to raise legitimate doubt as to the overall integrity of the facility and
its safety-related structures and components. Union Electric Co.
(Callaway Plant, Unit 1), ALAB-740,18 NRC 343,346 (1983).
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RULES OF PRACTICE: SilOW-CAUSE PROCEEDINGS
L

An order to show cause is appropriate in those instances in which the
NRC concludes, based upon alleged vio|ations by the licensee or poten-
tially hazardous conditions or other facts, that enforcement action
should be taken but that a basis could reasonably exist for not taking the
enforcement action proposed. See 10 C.F.R. f 2.202(a)(1) and 10
C.F.R. Part 2, Appendix C, { IV.

RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS
Sufficient grounds must be present for the NRC to institute a show-

cause proceeding. The standard to be applied in determining whether to
issue a show-cause order is whether substantial health or safety issues
have been raised.

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206

Introduction

On October 14, 1983, the Coalition for Safe Power (Petitioner) filed
its "Show Cause Petition from the Coalition for Safe Power Requesting
Revocation of the Construction Permit and Denial of an Operating
License for Washington Public Power Supply System Nuclear Project
No. 2" (Petition). The Petition requested that the Nuclear Regulatory
Commission institute show-cause proceedings pursuant to 10 C.F.R.
l 2.202(a) to determine whether the construction permit for the Wash-
ington Public Power Supply System Nuclear Project Nc. 2 (WNP 2)
should be revoked, a stay of construction imposed, the pending applica-
tion for an operating license denied, and hearings instituted before an
Atomic Safety and Licensing Board. The Petition alleged as its support-
ing bases deficiencies primarily in the construction and management of
the WNP 2 facility. Receipt of the Petition was acknowledged by letter
of November 9,1983. By letter of December 20, 1983, I advised the
Petitioner that a review of the Petition had been conducted jointly by
the Offices of Nuclear Reactor Regulation, inspection and Enforcement,
and Region V, and that the issues raised in the Petition had been
evaluated. That evaluation concluded that the issues raised in the Peti-
tion should not preciude the issuance of an operating license *for the
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WNP-2 facility.' Based in part on the results of that evaluation, the
Office of Nuclear Reactor Regulation on December 20, 1983, issued r.
license to the Washington Public Power Supply System (WPPSS or
licensee) to permit fuel loading and low-power testing for the WNP-2
facility. bly letter of December 20,1983 further informed the Petitioner
that, on the basis of the evaluation conducted to date, I did not intend
to grant the relief sought by the Petition and that my formal decision, in
accordance with 10 C.F.R. s 2.206(b), would be issued in the reasonably
near future.

My formal examination of the Petition follows. The Petition raises es-
sentially five issues, each of which is treated in turn.

Background

To meaningfully discuss the issues raised by the Petition. some back-
ground information is required.

WPPSS was issued Construction Permit No. CPPR 93 (Nuclear Proj-
ect No. 2) by the Atomic Energy Commission in 1973, whivt authorized
construction of the WNP-2 plant. The WNP-2 plant is iocated near
Richland, Washington and consists of one 1100-MWe boiling water reac-
tor of General Electric design and related facilities for use in the com-
mercial generation of electric power.

Early construction activitics at WNP-2 were routiae; however, in
1978, NRC inspections revealed signs of poor quality construction. In-
tensified NRC inspection efforts resulted. Several investigations were
conducted in response to noted construction problems and allegations.
In May 1980, meetings were held between the NRC and licensee upper
management to focus needed attention on observed problem areas.

An NRC investigation completed in February 1980 resulted in the
imposition of a Civil Penalty in the amount of $59,500 for identified
structural deficiencies in the sacrificial shield wall (SSWh failure to es-
tablish and use a suitable test program l'or the SSW; failure to provide
control of special construction processes; various procedural
inadequacies; and generally inadet,uate record keeping practices. A

I

No hearmgs were held regardmg iwaarice of an operaung laense A hear!rg notree was issued on July20. 1973.
See Rece:pt or Arrheahon for Faeriny Operahns License; Nouce of Convderation ofissuance

of Facihty Oreratmg License. and Nonee or Opporiunny far Heanrg. 43 Fed. Reg. 32.318 t1978L An
mtersennon retumn was filed in response to the nooi;e

By * Order subseauent to the Prehearms Conference on January 25.1979J' the Atoms safety and
Li.,snsing Board, en Starch 6.1979. co9cluded that no ;ustification fa grantmg intersertion m the
operating hcense preseedmg custed it.n/rateto, PLbir r%c Supph Svem (WPPsS Nudear Protect
N a 2). LBP 79 7. 9 NRC 330 0979L on October 9.1979. the Atcrme safetv a td Lwensms Boardimed a "Norge of Distmssal of the Proceedes *
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letter was also issued on June 17,1980 pursuant to 10 C.F.R. { 50.54(0
seeking assurance from the licensee that the WNP-2 quality assurance
program would be improved and implemented to ensure adequate quali-

, ty of construction. In addition, the letter requested that the licensee de-
''

' velop a plan for' determining the~ quality of past work. In July 1980,
_

another NRC investigation resulted in the identification of twelve items
of noncompliance which demonstrated a continuing problem in the con-
trol'of safety related wor < being performed by contractors at WNP-2.

The licensee, in respo. .se to the enforcement actions, issued stop work ~
orders to all WNP-2 sit t contractors to permit initiation of appropriate
corrective measures. Tae NRC issued a Confirmatory Action Letter
(CAL) to the licensee in .fuly 1980 regarding a stop-work order applica-
ble to the principal mechanical contractor. NRC hold points were placed
into effect to ensure timely review of the licensee's corrective actions
prior to restart of work by the principal mechanical contractor. The NRC
inspection force for WNP-2 was supplemented to provide increased
audit capability.

The licensee's corrective measures included significant changes to the
quality assurance progran,, including a 100% revie v and revision of the
quality-related work procedures. Major personnel changes were made to
the site management organization, and a new construction manager
(Bechtel) was brought in to review the adequacy of previous work and
provide surveillance over new work. In 1981, safety-related construction
work was permitted to resume.

In response to NRC concerns about.the quality of past construction
work, the licensee initiated a Quality Verification Program (QVP)2 to
determine the quality of work ccmpleted up to 1980.'This effort, per-
formed in large part by the various contractors involved, was conducted
under surveillance by the newly hired construction manager (Bechtel) in
accordance with approved procedures. The NRC staff performed inde-
pendent audits of the overview effort, inspected samples of- QVP
documentation, reviewed report findings and independently verilled
selected pieces of WNP 2 hardware.

2
The imtially conceived program was titled Resenfication of Completed safety Related work

(RCswh it encompassed both work restart and the proiected hardeare remspection setivities. After
merk restart, the reinspection activity was titled the Quality venGeation Program (QVPL Detatted
record review actisities were later also encompassed by the QVP. as were other special review and
rework programs at the s,te. The Qt P was loo ely referred r) as the resentication program. A separate
design-oriented review was performcJ dunns ,421983. titled the Independent Design Vent 1(atton Pro.
gram tlDPv). The QVP anc 3D\ P =cre together considered the Pfar:t ven6 cation Program.
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The NRC Construction Appraisal Team (CAT)) also included various
pieces of hardware in its special site inspection during 1983. This inspec-
tion identified various discrepancies between as-installed pipe supports
and the construction drawings, reinforcement steel placement
deficiencies, several welding concerns and questionable bolting
installations. These matters were referred to the NRC Region V inspec-
tica staff for follow-up and resolution in accordance with standard
practices.

From the time of the identification of the major construction problems
noted above, the NRC statT has conducted a series of Systematic Ap-
praisals of Licensee Performance (SALP) reviews in connection with
the WNP-2 facility. These reviews provided a basis for the NRC to eval-
uate the positive and negative attributes of the licensee's performance.
These reviews assisted in improving both licensee performance and the
effectiveness of the NRC regulatory program.

The first SALP Board findings at WNP-2 for 1980 centered primarily
on significant weaknesses in various aspects of the licensee's quality
assurance program. Other findings dealt with a lack of control over the
quality of work by the site contractors. The associated SALP report dis-
cusses concerns over the number and type of noncompliance items in
areas such as safety-related structures, piping and pipe supports, electri-
calinstallations and record keeping practices.

The SALP Board findings for 1981 re-ognized significant changes the
licensee had made in the WNP-2 construction organization. Experienced
management personnel had been brought in to implement newly estab-
lished project management programs to better control the quality of
construction. However, the Board also noted that the licensee had been
remiss in moving ahead in some areas without making associated
changes to the program plan and developing and issuing needed proce-
dures in a timely manner. Other items were identified which highlighted
concerns over incomplete corrective measures, design changes, pipicF
supports, and timeliness of responses to NRC licensing matters.

The SALP Board findings for 1982 fcund the overall performance of
the licensee to be acceptable. However, two weaknesses were identified
i:' the areas of design and installation of electrical systems and the imple-
mentation of proposed corrective action relative to a reported construc-
tion deficiency.

3

The Construction Arrraisal Team, developed as an NRC headquarter runction. focuses primar:ty on
determinmg the quality of safety related structures systems and components by direct hands-on
inspections. To a lesser entent, the licensee's quahiy assurante program is rehed on by the team to con-
rirm the rmdmgs of the hands-on mspection results. The CAT is mad: a ur manly qualified NRC and
independent contractor Mrsonnet sciected to provide m-depta e,aluanons or plant hardware.
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The most recent SALP Board review on the WNP 2 project for 1983
found that the licensee has been responsive to the previous findings of
the SALP reviews and that acceptable corrective actions have been
initiated, supervised and directed at the highest level of management.
While the Board's findings were favorable, the licensee was strongly en-
couraged to be especially alert for signs of performance deterioration
during completion of the project.

The SALP reviews at V NP-2 served, in large part, to focus attention,

'

on the licensee's capability to provide prompt and efTective correctise ac-
tions to identified construction problems. SALP Board findings, as a
matter of poliev, have been acted ~upon by the cognizant NRC regional
and site staff as needed to bring about desired changes in inspection-
emphasis and follow-up ofidentified weaknesses.

During the latter part of 1982, NRC staff discussions with the licensee *

led to the development and implementation of an Independent Design
Verification Program (IDVP) effort at WNP-2. This effort was directed
toward gaining additional assurance regarding the as built design of the
facility and was carried out by licensee staff personnel who were inde-
pendent from WNP-2 design and construction responsibilities. This
effort centered on three safety-related reactor systems. Also, studies
were conducted to evaluate operational interaction between the reactor
systems. An independent consultant firm, Technical Audit Associates
incorporated (TAA), evaluated the technical adequacy of the IDVP and
audited its entire implementation. The NRC staff has completed its eval-
uation of the program and its findings and concludes that there are no
indications of significant deficiencies in the WNP 2 design process and
that the design verification program provides additional confidence that
acceptable QA design practices were followed during construction of the
facility.

Before discussing each one of the live major areas identified in the
Petition, it is important to recognize that the Petition provides no new
information. The Petition consists almost exclusively of excerpts taken
from findings of NRC Inspection Reports. The NRC inspection program
recognizes that deficiencies will be found as a result of inspection
activities. Corrective action is required for every violation of NRC.
requirements. See 10 C.F.R. s 2.201. Consequently, all the allegations
in the Petition which stem from inspection findings have been the sub-
ject of corrective action and have been adcquately resolved.

With respect to the other allegations raised in the Petition, the NRC
has been generally aware of these matters and had taken action.with re-
spect to them to the e;; tent app opriate..
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The Petition does not provide new information but only restates that
which the NRC was already aware of and had already addressed in vari- -
ous inspection and investigation reports. Consequently, the response to
the Petition has been organized around the five principal issues raised
by the Petitioner to indicate how the corrective action process worked to
resolve the various concerns, rather than by a detailed discussion of
each of the scores of allegations contained in the Petition, which have al-
ready been looked at and reso ved once before during the inspection
process.

Principal Issues Raised by Petitioner

I. THE QUALITY ASSURANCE PROGRAM AT THE
WNP-2 FACILITY '

The first issue raised by the Petitioner concerns allegations of numer-
ous failures by WPPSS to implement an adequate quality assurance pro-
gram at the WNP 2 facility as required by 10 C.F.R. Part 50, Appendix
B " Quality Assurance Criteria for Nuclear Power Plants and Fuel Re-
processing Plants." The Petitioner discusses a number of areas wherein
it is alleged that the quality assurance provisions of Appendix B have
not been met. Such areas include design control, record control, worker
qualifications, and materials control. The Petitioner refers to vanous in-
spection findings and reviews conducted by either Region V cr the
Office of Inspection and Enforcement in support of the contention that
quality assurance at the WNP-2 facility is deficient. The NRC insp: tion
activities routinely find deliciencies in the performance of constr < tion -

activities at nuclear power plants, it is not unusual, therefore, that such
deficiencies were identified in the NRC Inspection Reports refermeed
in the Petition. NRC inspection activities involve the auditing of coa-
struction of nuclear facilities with the purpose of assuring that the overall
construction program in place at a construction site is effective in e sur-
ing that proper quality standards are maintained. Such inspection activi-
ties routinely result in enforcement actions and the identification of
unresolved items. Isolated deliciencies in the licensee's program de not
necessarily undermine the program to such an extent as to give rise to a
significant safety concern. Given the magnitude of construction activities
associated with completing a nuclear power plant, even numerous defi.
ciencies in such construction actisities do not necessarily give rise to a
significant safety concern. As has been recently recognized by the
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Atomic S3fety and Licensing Appeal Board,' it would be unreasonable
to hinge the grant of an NRC operating license upon a demonstration of
error-free construction. What is required in any inquiry is a careful con-
sideration of whether all ascertained construction errors have been
cured and whether the errors indicate that there has been c breakdown
in quality assurance procedures of sulHcient dimension to raise legiti-
mate doubt as to the overall integrity of the facility and its safety-related
structures and components.5

The following specific categories of quality assurance issues raised by
the Petition liave laceti te3olved 43 follows.

A. Design Control

The Petitioner contends that the licensee experienced an ongoing fail-
ure to conform to applicable design criteria, speciScally Criterion 111 of
10 C.F.R. Part 50, Appendix B, Design Control. The Petition references
several NRC design and construction inspection observations which dis-
cuss the standby service water system (SSWS). The Petitioner concludes
that there has been a general failure by the licensee to conform to ap-
plicable design criteria with respect to the SSWS. The Petition further
presents NRC Gndings regarding electrical cable separation and concrete
structures, and concludes that lack of design control in these areas has
resulted in failure to meet the appropriate design criteria. The Petition
then concludes that there is no reasonable assurance that Criterion til of
Appendix B has been met. These matters are discussed below.

In the 1981 Inspection Report 50-397/81 17, referenced in the
Petition, the NRC inspector observed that forty nine questions had
been identiGed by the architect-engineer during a design audit of various
quality systems, including the SSWS. The NRC inspector noted the ab-
sence of anyone's assessment of the significance of these questions rela-
tive to the effectiseness of the design verification quality assurance pro-
gram and concluded the design verineation process appeared to deserve
further review. The licensee committed at that time to address the
inspector's concerns prior to continued execution of the program. The
NRC subsequently reviewed details of the existing design verification
process, both at the site and the home ofGee of the architect-engineer,
and concluded that the process in-place was acceptable.

In 1932 the NRC observed that Drawing interim Revision Sheets on
the SSWS had not been compiled and incorporated into composite draw.

' Ca.un f&wrr CJ. (Call 2*4v Pbni. t na 11. ALA8 744,14 N RC 34L 346 M 943)
? !J
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ings at the frequency called for by procedures and questioned whether
working drawings were correct. This was considered to be a relatively
minor administrative matter and no items of noncompliance or unac.
ceptable work were identified. The drawings were sul;sequently updated
and controls were adopted and initiated to assure that working drawings
were correct.

The SSWS did not provide the design coolant flow for certain pieces
- of equipment during the initial preoperational tests. On August 11,

1983, the licensee properly reported this information to NRC in accord-
ance with 10 C.F.R. j 50.55(e) and took appropriate corrective actions,
including (lic irutallation of flow restricting orifices, valve position
adjustments, and system cleaning. Additional permanent orifices will be
installed to preclude the need for continued valve position adjustments.

With respect to electrical cable separation, the 1982 SALP Board ex-
pressed concern and the need for a clear definition of acceptance criteria
for ensuring the electrical independence of redundant safety related
circuits. This area relates to NRC observations and findings documented
in various inspection reports and management meetings from 1978
through 1983 regarding the licensee's efforts to interpret industry stand-
ards and define field inspection criteria for electrical cable installation
separation inspection. This matter has been reviewed by the NRC licens-
ing technical staff of the Office of Nuclear Reactor Regulation and final
agreements have been reached on the appropriate criteria and the nature
of field inspections. The NRC staff noted the resolution of this matter
during the 1983 SALP review.

With respect to electrical cable installation, the CAT identilled some
errors in cable pull slips but did not identify any improperly installed
cables associated with these errors. Also, field variations noted within a
group of single-division wall penetrations do not violate separation
requirements. With respect to cable tray separation, the licensee has
now considered installation tolerances and has conducted physical walk.
down inspections of tray installations and has taken appropriate correc-
tive actions for noted discrepancies.

With respect to concrete structures, the CAT identified a number of
deviations in the structures. The CAT identified reinforcing steel spacing
discrerancies in several areas, and an inability to locate some steel
dowels or determine reinforcing steel patterns within the areas oflimited
excavation of concrete. The licensee subsequently performed additional
concrete excavations and obtained additional data. NRC inspectors,
including CAT representatives, performed additional inspections of
licensee actions. The nature and extent of the discrepancies and their i

,

impact on the ability of the structure to take its design loads has been !
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considered by the licensee assuming-. worst-case loadings and -
discrepancies. Evaluations were also conducted by independent third
parties. The as built structures were found to be capable of substantially
exceeding design loads. The deviations would have initially been accept-
able under the American Concrete Institute Code had they been evaluat-
ed before rather than after the' fact. No programmatic changes were re-

- quired since all civil structures had been completed and no additional
work is contemplated. The structural significance was also evaluated and
found acceptable by NRC licensing technical staff of the Office of Nucle- 1

- ar Reactor Regulation. These conclusions are documented in Supple-
ments 4 and 5 to the Safety Evaluation Report (SER)* for the WNP 2
facility.

After the July 1980 stop-work action, the licensee conducted a work
restart and work reverification program as part of the QVP and reviewed
the past ' design change control and nonconformance control systems.

- This included reviews of samples of the different kinds of design change
procedures used on the project and reviews of the engineering disposi-
tion of nonconformance report documents. This effort was reviewed by
the NRC staff which concluded that the design change control process
had been improved substantially and was now acceptable. Since that
time, design change control has been satisfactory.

To provide additional assurance of proper design control,' the licensee
conducted its IDVP to review the design activities performed by the
architect engineer, using licensee engineers not associated with the
WNP 2 project design and construction responsibilities. Overview audits
were conducted by an independent' audit organization, TAA. The NRC
staff has reviewed the results of the IDVP and concludes that it does pro-
vide reasonable assurance that the WNP-2 facility has been designed in
accordance with Criterion 111 of 10 C.F.R. Part 50, Appendix B, Design
Control.

B. Record Control, Worker Qualifications, Staterial Control, and
Staintenance and Preservation

The Petitioner enntends that NRC inspection data show that: (1) the
licensee has had a continuing inability to produce adequate documenta-
tion required by NRC regulations; (2) engineering,' quality assurance

* NUREG 0392. " safety Evaiuauen Report Asated to the Orerauon of w PPss Nucicar Umt No. 2."
and suppierrents 1 througn 4 surpicmert 4 was waeJ in Decemeer 1943. supplement s is in prepara.
con and edt be issued shordy
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and craft personnel were not properly qualified and/or trained; (3) m:as-

ures had not been established for the identification and control of certain
materials to prevent the use of incorrect material; and, (4) there has
been a continuing problem with site housekeeping, cleanliness control,
and preventative maintenance for safety-related systems or components.
These areas are addressed below.

The subject areas have been periodically audited by NRC inspectors as
a part of the NRC's routine inspection program to assure that an accept-
able level of performance is being maintained by the licensee and its
contractors. The examples the Petitioner describes are generally reflec-
tive of our inspection experience at this and other construction sites.
The licensee has been responsive to the inspection findings and has
taken the necessary corrective actions to resolve each of the issues
identined.

The licensee experienced problems with generation of quality assur-
ance records prior to July 1980. Default of some contractors contributed
to the loss of some records, as did deferrals of final reviews of certain
work packages. Through 1980 and after, efTorts were undertaken by the
licensee to identify the discrepancies in past records and resolve any
omissions, discrepancies, and deficiencies. Corrective actions were
taken in the specine areas mentioned in the Petition. The licensee's cor-
rective action programs, including quality control reinspections, have
been monitored by NRC inspectors. Corrective actions and resolutions,
including CAT findings, have been documented in NRC Inspection
Reports. No deliciencies remain outstanding.

With respect to worker qualifications, the licensee, as a part of the
QVP, conducted reviews to determine the nature of design-change-type
actions by engineering personnel, and found such actions acceptable.
These reviews were also used to evaluate engineering qualifications.
Past work perismed by crafts and inspected by field quality control per-
sonnel containe, discrepancies which may have been due to qualiGca-
tions problem', or lack of training. Work and records associated with
such work have been reexamined under the QVP and the as-built pro-
grams to provide additional confidence of worker and inspector
qualifications. After the July 1980 period, the indoctrination and training
programs for craft personnel and quality control inspectors were
reinforced.

The Sandler Affidavit contends that worker quali0 cations were still
sonsidered to be a problem at WNP 2 as late as Nosember 1982 based
on a discussion with an NRC inspector. Specific issues, including the dis-
cussion with the NRC inspector. as related to the Sandler Affidavit
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regarding welding engineers and quality assurance personnel qualifica-
tions are discussed in Appendix A (unpublished). Resolution of these"

items, including CAT findings, has been documented in NRC inspection
. reports.

-

With respect to material control, there have been isolated cases of
material control discrepancies even though the licensee and its contrac-
tors had established general and specific programs for material identifica-
tion and control in accordance with NRC regulations. The CAT observed
that an incorrect grade of nuts appeared to.have been installed in some
pump couplings, pipe flanges, and pressure relief valves. Of twenty-one
bolted connections inspected, identifying markings were not observed
on live. Markings indicated that an inferior grade had been used on six
others. Subsequent removal and inspection of the nuts showed that
some markings.had been concealed on the underside of the nut. The
licensee conducted a complete reinspection of the fasteners for mechani-
cal equipment and identified that only Grade 2H arid Grade 7 nuts had
been used. These are of equivalent physical and chemical properties for
the temperature service of the equipment since physical properties only
differ above approximately 900'F. For flanges, the architect-engineer
considered the highest fastener loading with the lowest commercially
available grade bolting and found this within the Code-allowable bolt
stress. The licensee also corrected the minor discrepancies identified in

mixed nuts in the material bins at the Bechtel warehouses and audited
the other bins. This audit was performed in conjunction with the investi-
gation of apparent improper bolting materials in equipment flanges and
couplings.

NRC observations in late 1978 through early 1980 identified weak-
nesses in the licensee's site housekeeping and system cleanliness
control, and equipment preventive maintenance program during
construction. Repetitise findings in this area in 1979 resulted in NRC
enforcement actions which subsequently led to effective corrective meas-
urcs by the licensee. Continued NRC attention to this area identified a
few additional minor discrepancies in 1981. The enforcement history in
this area does not support the existence of significant uncorrected de-
fects in plant structures or equipment. 5ystem flushing and preoperation-
al testing provided additional means for the identification and correction
of conditions which may have resulted from past weaknesses in the
cleanliness, housekeeping and preventive maintenance programs.

With respect to preventive maintenance, the CAT observed that no
deficiencies were noted with the preventive maintenance requirements
or actions taken for the sample of thirty-six components reviewed. The
CAT further observed that the system appeared to be etTective. The
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CAT concluded that the system currently in place is consistent with
regulatory requirements but requires further updating, which is now
being done by the licensee.

C. Quality Class II

The Petitioner alleges that there is no reasonable assurance that the
licensee has or will apply installation and inspection techniques to Quali-
ty Class 11 (QCll)7 equipment important to safety and governed by Crite-
rion 11 of Appendix B. While the Petitioner acknowledges that Appendix
B is generally applied to Quality Class I (QCl) materials and equipment,8
the Petitioner alleges that there are numerous instances where QCII
equipment is important to safety but Apperidix B is not applied. The
Petitioner describes CAT questions regarding quality arsurance measures
for supports of Quality Class II/ Seismic Category 1 installations which
could impact safety related equipment in the event the support fails.

The licensee has always applied quality assurance measures to
QCII/ Seismic Category 1 installations. For piping and component
supports, this included design by the architect engineer to QCI standards
and installation to QCl procedures. In 1981, subsequent to the June
1980 work stoppage, the new construction manager concluded that
rework and new installations of QCII/ Seismic Category I items did not
require all of the same documentation and inspection activities required
for QCl items as was the case prior to the stop-work order. The program
was therefore revised to permit field inspection bv the construction field
engineers responsible for this work. The NRC reviewed this change and
determined it to be acceptable and equivalent to practices at other nucle-
ar plant construction sites.

The Petitioner notes that the CAT found that the various quality con-
trol inspection and as-built programs have not been totally effective in
identifying installed hardware that does not meet design requirements.
CAT also found that the accuracy of previous inspection and as-built in-
formation for QCII/ Seismic Category I supports and restraints did not
appear to provide sufficient confidence in the acceptability of this
hardware. An NRC Notice of Violation was issued relative to this
matter. The licensee corrective actions, to problems ider .iied by the
CAT, included inspections and engineering evaluations, including use

'QCII items are those items that do not have a ufety fanction but their failure could impact ufety.
related equipment.

s QCl materials and equipment have been defined as wfety-related components and are specifically
idenut'ed in the licensee's Final Safety Anah 5.s Report t FsARI
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1of a third-party engineering organization to assess the installations. The*

evaluation data showed that none of the deviations found would hase a
significant effect on the structural integrity of the supports. The evalua-
tion data were reviewed by the NRC staff which concluded that the as-
built QCll/ Seismic Category I structures and supports provide adequate

,

margin of safety and are consistent with NRC requirements. The Office
- of Nuclear Reactor Regulation.with responsibility for licensing the

- WNP-2 facility has reviewed the CAT concerns.with representatives of
the CAT organization and concluded that there are no~ outstanding

~

issues.

-D. Procedures
.

. The_ Petitioner contends that procedures have not been properly
produced, reviewed, and utilized, and that there has been a failure to

'

properly uw procedures at WNP-2 affecting preoperational testing, envi-
ronmental sampling, reverification,' and systems lineup, which continues

,
'

to this day.
u

I The procedures in use at WNP-2 were generated by various contrac-
tors engaged in work on the project, to govern their internal activities -;
and to interface with other organizations at the site. All contractors were -
required to have quality assurance programs for safety-related work.;

Each contractor's internal quality assurance organization included a qual-
ity control section for direct inspection of hardware to assure compliance
with procedures and/or specifications. The contractor organizations
included quality assurance audit sections, for assessing internal compli-
ance with procedures by all elements of the organization. In addition,j

the construction manager (Burns and Roe) had oversight responsibility4

over the site contractors, which included review of each contractor's
i vork procedures. Such reviews were conducted by segments of the

Burns and Roe organization staffed with personnel with appropriate'

qualifications. Technical, contractual or quality assurance aspects were:

considered by the organizational element most familiar with the subject,
and procedures were routed to such elements for review.4

The 13 urns and Roe organization included technical groups.to assist
the contractors in handling and processing of field-identified problems*

prior to submittal to design engineering. The construction' manager also
included a quality assurance staff to)erform daily surveillance over the-'

activities of the site contractors, and to perform formal audits of the con-
tractors and the construction manager's own internal organization. As a
part of the surveillance function, the construction manager's quality

,

assurance staff received copies of the contractor's work procedures for

t
-
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comment regarding inclusion of quality assurance program require-
ments. The coordinating function for both technical and quality assur-
ance comments was generally performed by project engineeringc
'The NRC staff generally performed monthly inspections of work

procedures, in-process work, and records. The inspectors looked for
compliance with applicable codes, standards, commitments to the NRC,
and additional specification requirements imposed by the archi-
tect-engineer. _

As a result of these reviews and other associated work experiences,
.

the various work procedures were revised many times. Some revisions
were necessary to resolve ambiguities or errors, improve methods of per-
formance, and to reflect design chuges. Some changes were made to
prevent recurrence of. situations identified by auditors -or NRCinspectors.

As a result of the NRC inspection findings from 1978 through 1980,'
indicating numerous deficiencies in implementing procedures, the licen-
see stopped work in July 1980 and initiated a complete review of the
work procedures of each contractor engaged in safety-related work. Con-
tractors were required to perform comprehensive reviews of their quality
discrepancy documents to identify negative trends. These trends were
considered when the new procedures were reviewed to assure that pro-
gram changes would be implemented to preclude recurrence. Their
revised procedures were then reviewed by a task force ofindependent re-
viewers under direct management of the licensee. These reviews were
generally completed in early 1981. The task force compiled the signiti ~
cant discrepancies identified during the reviews and provided these and -
the backup data sheets to the contractors for consideration in the subsc-
quent record review and hardware reinspection-programs, to ascertain
adequacy of work completed prior to upgrade of the procedures. The
licensee also performed technical re review on a sample of work proce-
dures for inactive and pre-purchased contracts as a result ofissues raised
by an NRC management team in 1983. The procedure review and work
reverification activities were monitored by an NRC Resident inspector
and Region V inspection staff between July 1980 and December 1983.
The NRC staff linds that the licensee had implemented proper proce-
dures for the QVP. These procedures were reviewed, approved, and
monitored by Bechtet. The QVP accomplished its intended mission.

In June 1983, the CAT inspection examined various types of hardware
at the site, including items subject to the reinspection program and the
applicable procedures. The CAT found minor hardware discrepancies
and raised questions related to procedure content and/or adherence.
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Licensee management promptly responded to these items and undertook
their satisfactory resolution.

The inspection history shows that there have been individual problems
with the production and use of procedures at WNP-2. With a project of
this magnitude, omissions and errors cannot be precluded. Licensee-
management has been advised of procedural deficiencies and cases of

.

failure to follow procedures, including the specific cases raised in the
Petition. In each case, results of subsequent NRC inspections indicate
that licensee management has been responsive, corrective action has
been initiated, and the items have been satisfactorily resolved,' including
the CAT issues referred to by the Petitioner.

In discussing the procedures issue, the Petitioner claims that the Sand-
ler Affidavit attached to the' Petition demonstrates procedural
deficiencies. The issues raised by the Sandler Affidavit had been exam-
ined prior to receipt of the Petition by the NRC and either found accept-
able or satisfactorily resolved. The Sandler Affidavit is discussed in
detail in Appendix A to this decision. The conclusion of the NRC staff
is that all the issues raised by the Sandler AfTidavit have been satisfac-
torily resolved.

E. Corrective Actions and As-Built Plant

The Petitioner contends that the NRC inspections to date demonstrate
or strongly suggest that the licensee has not complied with the NRC
quality assurance criteria for corrective. action in that the licensee has
not addressed the underlying programmatic causal factors of individual
problems and has an inability to identify, analyze and ensure proper and
timely completion of corrective actions. The Petitioner points specifically
to continuing difficulties with the Bechtel as-built program' for examin-
ing pipe supports and restraints. Given the alleged inability of the licen-
see to take timely corrective action, it is not clear to the Petitioner why'

the NRC continued to rely on the g;od-faith dort of the licensee.
The NRC staff has examined the examples presented in this section

of the Petition and has determined that each one has been satisfactorily
resolved. Based on NRC staff inspection experience, the licensee has
routinely addressed causal factors leading to deficiencies in its actions to
prevent recurrence and has repeatedly demonstrated the ability to take

* The Bechtet as-budt prograrn was a 1982 1983 errort to identify difrerences between as-installed pipe
supports and msu:tation records it encorppancJ the crinnderation nf NRC Buuetin 7914. regardmgsearnic anahsus of pipe supports
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efTective corrective actions. As'a consequence, there is reasonable assur-
ance that the plant has been constructed substantially in accordar e with

' the conditions of the construction permit ana NRC regulations. ~1nis has
been confirmed by an examination of the as-built pipe supports and
restraints, including the utilization of an independent third party to per-

' form evaluations and independent calculations of a sample of these
items. Corrective actions have generally been of sufficient timeliness.

In March 1983, an NRC special management team reviewed the
status ofimplementation of the QVP commitments made to NRC by the
licensee in July 1980. The team found ten areas where the licensee's in-
terpretation or implementation of program commitments did not appear

> consistent with the NRC's initial understandings or expectations. Most
of the NRC questions related to the scope or implementation of reviews
of records and material supplied by inactive site contractors or offsite
material suppliers. It is noted that the licensee had previously informed
the NRC of changes in commitments prior to their implementation,
both by phone and in bi-monthly reports. However, the NRC staff did
not specifically agree to these changes at the time. The licensee was
cooperative in addressing the issues raised by the NRC, and implement-
ed additional reviews and field inspection activities to satisfy the NRC
staff that the reverification would be effective and adequatelyimplemented.

The 1982 SALP Board recommended that additional effort appeared
warranted to ensure implementation of corrective action decisions
regarding significant construction deficiencies reported under 10 C.F.R.
5 50.55(e). This was based upon inspection findings that the licensee
had not instituted an effective tracking system for assuring that directives
7or corrective actions were in fact accomplished and accomplished
satisfactorily. The 1983 SALP acknowledged licensee quality assurance
actions, including adequate corporate audits to assure that all corrective
actions were completed, but also noted the need for continued vigilance
in verifying the adequacy and implementation of corrective actions.

The CAT found that the Bechtel as-built program had not been totally
effective in identifying hardware deficiencies. However, the CAT ob-
served that the deficiencies found during the team's inspection of QCl
piping and supports would probably not endanger system function. The
licensee's actions on this matter included: (1) a sample reinspection
performed by the WPPSS staff, including the CAT inspection sample,
and evaluation of the findings; (2) a Burns and Roe evaluation of the
Bechtel as-built program and discrepancies identified; and (3) Stone and
Webster (third party a,rchitect engineer) performance of independent
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field measurements and an a'ssessment of design capability of a sample
of pipe supports.

..The engineering evaluations and assessraents of worst case condi-
.tions, performed by Burns and Roe and Stone and Webster, concluded
that none of the deviations impacted the design, function, or operability
of the specific supports and that similar deviations in other supports
would not significantly affect their structural integrity. The evaluations
and assessments were reviewed by the NRC staff of the Office of Nuclear
Reactor Regulation and it determined that none of the deviations had a
significant effect on the structural integrity of the support. The NRC
staff conclusions were documented in Supplements 4 and f to the SER
for the WNP 2 facility.m

in summary, the NRC staff has considered the matters referenced in

the Petition and has determined that these matters have been satisfac-
--

torily addressed or resolved.
, .

F. Test and Startup

The Petitioner contends that the NRC inspection findings demonstrate
that the startup organization at WNP 2 is unqualified and its activities re-
flect the same deviations from FSAR and Appendix B requirements as
has the QA/QC program as a whole. The Petitioner references CAT find-
ings that the startup organization has failed to develop adequate docu-

mentation to ensure that sufficient corrective actions were taken when
deficiencies were identified.

The NRC Staff has examined the examples identified in the Petition
and does not consider them significant. The NRC inspection findings
referenced in the Petition, regarding test and startup activities were of
minor significance and were adequately resolved by the licensee. The
licensee revised the startup program to eliminate the deficiencies refer-
enced by the Petitioner through establishment of separate functions,
Le., the startup personnel would perform those tasks for which they
were specifically qualified and other construction and quality related in-
spections would be handled by others specifically trained and qualified
in these areas.

Startup activities are unlike construction activities in that they princi-
pally _ involse the conduct of operational-type tests to determine if the
equipment meets its design function. Findings are referred to other or-
ganizations for evaluation, repair, or modifications. The weaknesses that

e -

M Ser note e, swa
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have been identified in the startup program are principally in the area of '
documentation and do not necessarily suggest inadequacies in the plant
hardware.

The startup organization is different from the construction organiza-
tion. Different individuals are involved and the staff is much smaller.
Thus, there is insufficient basis for concluding that inadequate perform-
ance of the construe: ion organization is reflective ofinadequate pe6rm-
ance of the startup organization.

The CAT did observe that adequate documentary evidence of correc-
tive actions could be provided for only thirteen Inspection Reports
(irs) frem a group of fifty-six reviewed. Each of these irs was originat-
ed by a person within the electrical contractor organization to document
what that person perceived to be departure from the electrical
specifications. Although each such IR involved equipment which was no
longer the responsibility of the electrical contractor, and no longer
under his quality assurance program control, these irs were ofTered to
the licensee startup organization for consideration. Some of the discrep-
ancies noted by these irs were simply observations of conditions asso-
ciated with in-process work being performed by the startup organi wion.
The irs were not a part of the startup organization's quality assurance
program, and the startup engineers apparently ignored those which relat-
ed' to such in-process work. For other matters, the startup engineers
translated the information on the IR into the rework or repair control
document (Startup Deficiency Report) prescribed by the startup organi-
zation's quality assurance manual. The CAT considered that the irs
related to in process work should have had some sort of documentation
of the startup engineer's decision. Ilowever, the CAT did not identify
any IR items which were actual deficiencies and which were overlooked
by the startup organization. The licensee responded to the CAT concern
by reexamining all such irs that had not been dispositioned by the
startup organization by instituting a procedure to document actions on
such irs in the future. These actions were subsequently reviewed by an
NRC inspector and determined to be satisfactory.

The startup organization at WNP-2 has performed satisfactorily. In
those instances where deficiencies were identified, appropriate corrective
actions were taken.

In summary, the NRC staff does not agree with the various conclu-
sions reached by the Petitioner concerning the licensee's quality assur-
ance program. The NRC staff has been fully aware of the items identified
by the Petitioner; it was the NRC staff who identified and reported these
items. It was also the NRC staff who tracked these items to completion
to assure sufficient corrective action. For most of the cases, it was the
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NRC staff member who originally identified the item who was also in-
volved in the assessment of the resolution of the issue involved. The
NRC inspectors had access to all detailed records, personnel and physical
hardware to aid in their assessments.

II. FAILURE TO SIEET GENERAL DESIGN CRITERIA

A second issue in the Petition concerns conformance of the facility
with 10 C.F.R. Part 50, Appendix A, " General Design Criteria for
Nuclear Power Plants." The Petitioner alleges nonconformance with a
variety of the General Design Criteria in such areas as electrical circuits,
structures, and fluid systems. The Pe:itioner alleges that these noncon-
formances make operation of the facility an unacceptabic risk. The Peti-
tioner further asserts the need for an Independent Design Verification ,

Program ODVP) to be completed prior to the licensing of operation of
the WNP-2 facility. The staff has recognized the need for such a program
at the WNP 2 facility and indeed such a program has been undertaken
and completed by WPPSS.

At the time of my December 20, 1983 letter to the Petitior-er, the
NRC stalTs preliminary review of the IDVP had been completed. The
NRC staif had not completed its detailed review of the licensee's report
and the Technical Audit Associate's reports of the IDVP effort. The
Staff has now completed its review of these reports and has confirmed
its conclusions that there are no indications of significant deficiencies in
the WNP-2 design process. The IDVP that was conducted provides addi-
tional confidence that acceptabic quality assurance design practices were
followed at WNP-2 including the ability to correctly translate applicable
NRC design criteria into plant design drawings and specifications.

With respect to the specific references in the Petition concerning areas
where the General Design Criteria have allegedly not been met, specili-
cally the electrical circuits, structures and fluid systems, the NRC has
been aware of each of the items of concern. As a routine NRC program
function, the !icensee's progress towards resolction of each item has
been tracked by the NRC to ensure complete and acceptable corrective

action. Some of these matters have been discussed above. For most of
the specific items discussed in the Petition, the individual NRC staff
member who originally identitled the item was also insolved in the as-
sessment of the licensee's resolution of that issue. Consequently, the
NRC statTis reasonably assured that each of the items referenced in the
Petition, including those having to do specifically with WNP 2 plant
electrical circuits, structures and fluid systems, have been resolved.
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As stated in my letter to the Petitioner of December 20,1983, the
Office of Nuclear Reactor Regulation (NRR) has completed a thorough.e

review of the WNP-2 facility, including its conformance to the General~

Design Criteria. and has concluded that the facility, as constructed,
'- _

meets these criteria.

III. THE SANDLER AFFIDAVIT

A third issue raised by the Petition relates to allegations made by Mr.
Stewart Sandler, in an anidavit attached to the Petition, concerning lack
of quality construction and effective quality assurance at the WNP-2
site, principally in the area of welding. The Sandler Affidavit has been
evaluated by the NRC staff. This evaluation is attached as Appendix A

~

(unpublished). The results of the evaluation show that allissues raised
by the affidavit have been satisfactorily resolved.

IV. WPPSS MANAGEMENT

The fourth issue raised by the Petitioner concerns the competence of
WPPSS management to properly operate the WNP 2 facility. The Peti-
tioner alleges that WPPSS management has failed to maintain an ade-
quate quality assurance program to ensure that design and construction
of WNP-2 has met applicable requirements. The Petitioner refers to a
variety of sources including SALP and CAT Gndings as supporting the
Coalition's position that the WPPSS management is not qualified to
operate the WNP-2 facility.

Contrary to the aLove, the NRC staff has found that the licensee has
been responsive to NRC concerns regarding management weaknesses,
particularly since issuance of the Civil Penalty and 10 C.F.R. 5 50.54(f)
request in June 1980. Further, the NRC staff has reviewed the licensee's
managerial qualifications during the operating license review and
concluded that licensee management is qualified and competent to
manage the WNP 2 facility for operations. Specific findings pertaining to
the contentions raised in the Petition are discussed below.

Over the 1978 to 1980 time period, the NRC staff identified licensee
management difficulties in obtaining effective implementation of quality
assurance programs by the various site contractors. Inspection findings
and management meetings resulted in various corrective actions during
this reriod, and eventually led to the stop-work decision by the licensee
and definition of a site wide corrective action program in July 19P0. A
new management team was brought in to supplement and/or replace
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those individuals who had been ineffective in controlling the project.
Included in the program was the termination of some contractors. The
licensee's management demonstrated a commitment to assess the ade-
quacy of prior work and the work methods for future work. This included
the introduction of significant personnel resources in the form of a re-
start task force in 1980 and a new construction completion and construc-
tion management contractor (Bechtel) in early 1981. The resources and
experience of the Bechtel organization strengthened the management
team and the corrective action programs coincident with completion of
construction of the plant.

The NRC staff has reviewed the licensee's and Bechtel's efforts to
assure that all quality deficiencies have been identified and addressed. In
addition to programs of records reviews and hardware reinspections, pro-
gram revisions were initiated to assure that discrepant conditions were
documented for proper corrective action. The licensee's management

.

also established a telephone hotline for employees to openly or anony-
mously report observed quality discrepancies. Also, employee exit-
interviews included inquiries regarding knowledge of quality problems.

The licensee's independent consultant (TAA) took note of the current
management's improved attitude towards quality in. its September 1983
final report." Acceptable cooperation of licensee management was ,also
demonstrated during the NRC CAT inspection.

The Petitioner notes that, in 1982, an NRC inspector was informed by
the ASME authorized nuclear inspector (ANI) that Bechtel was not
properly implementing its qua|ity assurance program in several areas,
including training of crafts, availability of work procedures, departures
from work procedures, and insufficient material identification and
segregation. The NRC in its review of this matter found that Bechtel
construction management had requested the ANI to first address issues
to maiiagement in meetings or by other informal means and then docu-
ment his concerns if warranted. Such a request by Bechtet was questiona-

ble in the view of the NRC staffin that it could reduce the effectiveness
of the quality assurance program. Corrective actions by Bechtelincluded
resolution of the ASME and the NRC inspector's specific concerns and
implementation of routine documentation by the Bechtel quality assur-
ance department. Contrary to the allegation in the Petition that this item
remains open, the item was closed in NRC Inspection Report
50-397/82 14.

H "An inopendem Esaiuanon of the Quaht, venGeat.on Program and Quahty control EITectneneVol I. p. 9. September 1983 u.'
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' The NRC staff considers that licensee and Bechtel management have
now demonstrated a sense of responsibility for the establishment and
implementation of the quality assurance program and associated compli-
ance with NRC regulations.

The CAT did identify several issues related to management compe-
_

tence in its audit of the WNP-2 facility. NRC Region V issued a Notice
of Violation on August 30,1983 containing six items of noncompliance
regarding these issues. Region V referred several of the items to the
Office of Nuclear Reactor Regulation for evaluation to assure that cor-
rective action had a sound technical basis. Both NRR and the Region V
staff coordinated further reviews with the CAT staff. This included two
follow up inspections by CAT inspectors who had been involved in the
original inspection. All of the CAT issues have been satisfactorily
resolved. While the CAT perceived that identified hardware deficiencies
required increased management attention to assure prompt satisfactory
resolution, the CAT did not perceive these deficiencies to represent a
pervasive management breakdown.

Finally, the technical and management competence of WPPSS to oper-
ate the WNP 2 facility has been reviewed by the NRC staffin accordance
with the requirements of 10 C.F.R. j 50.40(b) and the Standard Review
Plan (NUREG 0800), Section 13.1. The results are reported in the
WNP 2 SERu issued in Afarch 1982. The organizational changes made
by WPPSS have also been reviewed and are reported in Supplements
Nos. I and 3 of the SER issued in August 1982 and h!ay 1983,
respectively. The NRC staff has concluded that the licensee has complied
with all appropriate Commission requirements in the area of manage-
ment competence and is qualified to operate the WNP 2 facility.

V. CONDUCT OF NRC PERSONNEL

The fifth and final issue raised in the Petition questions the propriety
of the conduct of NRC personnel in their review of matters related to
the WNP 2 facility. Paragraphs 51, 71, and 94 of the Petition allege a
lack of decisive actions on the part of Region V to ensure that WPPSS
met commitments and regulatory requirements.O In Paragraph 95, the
Petitioner alleges NRC " improprieties" including informal release ofin-
formation to licensees and further alleges that the NRC Office ofInspec-

U See twte 6, wpta.
O

Paratraen 81 atteses that an mspecuan item Soncermng implementation or the WPPss Quahty Assur-
ance Program has remained open for an extended penod or time. Th:s matter is escussed at p. 920were.
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tor and Auditor (OIA) did not thoroughly investigate the "impropri-- eties." -

The Petition has been referred to the NRC's Office of Inspector and
Auditor for review and consideration to determine whether any improper
conduct occurred on the part of NRC personnel. The Office ofInspector
and Auditor has reviewed the Petition and believes that no action by
OIA in response to the Petition is warranted at this time."

Based upon my review of the extensive inspection and enforcement
effort conducted by Region V, and by the OITice of Inspection ~and
Enforcement, I am convinced that these efforts form an adequate basis

,

upon which to make determinations regarding the possible existence of
any health and safety concerns raised by the allegations as contained in
the Petition. While the Petitioner asserts that the CAT findings show
that Region V has not vigorously pursued its inspection and enforcement
responsibilities, I lind the opposite to be true. The CAT's findings of no
pervasive breakdown in the quality assurance activities at the WNP 2
facility confirm that Region V has been effective in overseeing the re-
sponse of WPPSS to the earlier quality program breakdown to reduce
construction errors to an acceptsble level.

Conclusion
!

The Petitioner argues at length that the circumstances identified by
the Petition warrant the exercise of this agency's discretion to issue to

,

!

WPPSS an order pursuant to 10 C.F.R. { 2.202(a) to show cause why'

the construction permit for the WPPSS Nuclear Project No. 2 should not
be revoked, a stay of construction imposed, the pending application for
an operating license denied and a proceeding initiated before the Atomic
Safety and Licensing Board." An order to show cause is appropriate in
those instances in which the NRC concludes, based upon alleged viola-
tions by the licensee or potentially hazardous conditions or other facts
that enforcement action should be taken but that a basis could reasona-

,

bly exist for not taking the enforcement action proposed. See 10 C.F.R.
2.202(a)(1) and the " General Policy and Procedures for NRC Enforce-

ment Actions," 10 C.F.R. Part 2. Appendix C, f IV. The information
provided by the Petitioner is, in almost all instances, derived from the

l'otA memo to Director. 06e of Inseestion and Enforcement
"Gnen tne tswance of an operahrg hcense to WPP55 (or the %NP.2 fachty

. Jatd J anu.ary 6.1924

sougnt by the Pe'rtwer is moot. Howeser had the Pennoner Men 6fied denuenc:es warrannes acuon. much of the reher

such as susaenwoo, mods 6cauon or revocation of the operatmg heense. such actions would hase beentaken.
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results of NRC inspection activities. The various deficiencies raised by
the Petitioner, to the extent that they cxist, have been satisfactorily ad-
dressed by WPPSS either through its response and corrective action to
specific violations or in support of its application for an operating
license. In those instances where allegedly new information has been
provided by the Petitioner, e.g., the Sandler Affidavit, the NRC staff
had already been generally aware of those allegations, had examined
them, and had found them to be without merit.

Sufficient grounds must be present for the NRC to institute a show-
cause proceeding. The Petitioner, as discussed above, fails to state a suf-
ficient basis for the institution of show-cause proceedings. The standard
to be applied in determining whether to issue a show cause order is
whether substantial health or safety issues have been raised.'* In this
instance, both the NRC inspection program and the licensing pror.ess
have resulted in a careful review of the design and construction of the
WPPSS facility. This process culminated in the completion of a satisfac-
tory IDVP program at the WNP 2 facility. Given the substantial basis
for a finding that the public health and safety will be reasonably assured
following operation of the WNP 2 facility, I decline to institute a show-
cause proceeding.

Accordingly, Petitioner's request for action pursuant to 10 C.F.R.
{ 2.206 has been denied as described in this decision. As provided by 10
C.F.R. f 2.206(c), a copy of this decision will be filed with the Secretary
for the Commission's review.

Richard C. DeYoung, Director
Office ofInspection and

Enforcement

Dated at Bethesda, .Nfaryland,
this 19th day of March 1984.

[ Appendix A has been omitted from this publication but may be found
in the NRC Public Document Room, 171711 Street, NW, Washington,
DC 205551

16 Comewared EJuoa Ca or %<= Para tindian Point. (Jnns 1, 2 and 1). CLI ?$.8. 2 NRC 4 73.176
(1975L
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OFINSPECTION AND ENFORCEMENT

Richard C. DeYoung, Director

in the Matter of
Docket No. 50-275
(10 C.F.R. 9 2.206)

PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Unit 1)

March 26,1984

The Director of the Office ofinspection and Enforcement denies a pe-
tition under 10 C.F.R. } 2.206 filed by the joint intervenors in the
Diablo Canyon operating license proceeding. The joint intervenors con-
tended that the low power license for Diablo Canyon Unit I should be
revoked or at least remain susp;nded on the basis of the licensee's fail-
ure to report a 1977 audit of the quality assurance program of the licen-
see's prime piping contractor. Although the Director finds that the fail-
ute to report the audit constituted a material false statement under the
Atomic Energy Act, the Director did not find revocation or suspensioni
of the license to be an appropriate remedy for the reporting failure.

|

REPORTING OBLIGATIONS: 10 C.F.R. I 50.55(e)
Section 50.55(e) does not require the reporting of every design or con-

struction deficiency, but requires holders of construction permits to eval-
uate identitled deficiencies and report significant deficiencies as definedby the regulation.
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ATOAIIC ENERGY ACT: SIATERIAL FALSE STATEh!ENTS -

The licensee is found to have made a material false statement by not
reporting an audit ofits prime piping contractor's quality assurance pro-
gram where quality assurance was an issue being heard in the operating
licence proceeding and the audit on its face appeared to contradict the
licensee's testimony in the proceeding.

ATO31IC ENERGY ACT: SIATERIAL FALSE STATE >lENTS

The act that an item is not reportable under 10 C.F.R. l 50.55(e)r
may not obviate reporting under the " full disclosure" standards of sec-
tion 186 of the Atomic Energy Act.

NRC ENFORCE 31ENT POLICY

Not every violation of Commission requirements mandates the severe

sanction of license revocation. The choice of sanctions for violations of
NRC requirements rests within the sound discretion of the Commission.

NRC ENFORCEatENT POLICY: SIATERIAL FALSE
STATE 3 TENTS

in view of the minimal significance of the material false statement
(l.c., failure to report) here, and upon consideration of enforcement ac-
tions for other material false statements, a Notice of Violation is the
most appropriate enforcement action for the failure to report the quality
assurance audit.

| DIRECTOR'S DECISION UNDER 10 C.F.R. 9 2.206

On October 20, 1983, counsel for the joint intervenors in the Diablo
Canyon operating license proceeding filed a request before the Commis-
sion to revoke the low-power license for Unit i of the Diablo Canyon
Nuclear Power Plant or, alternatively, to continue the suspension of the
license. Thejoint intervenors' request rests on the alleged failure of tne
Pacific Gas and Electric Company (PG&E or the licensee) to report the
existence of a 1977 audit performed by Nuclear Services Corporation
(NSC) of Pullman Power Products' quality assurance program. Pullman
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= is the principal piping contractor for the Diablo Canyon Plant. PGAE op-
posed the joint intervenors' request in an answer dated October 25,

~

1983. On November 8,1983, the Commission rescinded in part its prior
suspension of Facility Operating License No.E DPR-76 so as to permit
fuel loading and pre-criticality testing at Unit I..CLI 83-27,18 NRC
1146 (1983). In its Memorandum and Order partially reinstating the low- -

. power license, the Commission referred the joint intervenors' request to
the Staff for consideration under 10 C.F.R. f 2.206.-
. Upon consideration of the joint intervenors' request and other rele-

vant information, the Staff agrees that PG&E should have reported the
NSC audit. However, for the reasons set forth in this decision, the Staff
does not believe that the extreme remedy of either license suspension
or revocation is warranted under these circumstances.

_

FACTUAL BACKGROUND

in July 1977, PG&E requested Pullman to obtain an independent
audit of Pullman's work at Diablo Canyon. PG&E concurred in Pull-
man's selection of NSC to perform the audit.' NSC conducted the audit
between August 22 and September 20,1977, and sent its report to Pull-
man on October 24, 1977. In its summary of its report, NSC found
"little esidence available to verify the adequacy of the work performed"
before early 1974; it concluded that, though documentation was available
increasingly since early 1974, "the present program and controls still do
not meet 10 C.F.R. 50, Appendix B' requirements" for the reasons
identified in the report.2 Upon its review of the NSC audit, Pullmai. disa-
greed with NSC's conclusion that necessary documentation did not exist
for pre 1974 work. Pullman noted that NSC had failed to examine in-
stalled work and had misapplied the applicable codes and regulatory
criteria. Pullman asserted that it met Appendix B requirements, but in-
dicated that the audit results were useful in identifying areas in which
the quality assurance program could be upgraded.) Pullman submitted
the final report of its review of the NSC audit to PGAE on April 11,1978.

I

See Afradavit of Russell P. Wischow at 12, attached to PGAE's Answer to Joint Intervenors' supple,
rient to Monon to Reopen the Record oft the issue of Construction Quanty Assurance (sept.
which was filed with the Atomic $4ety and Licensing Appeal Board. 21, 198.1).

IMC Audit at 42. The NsC sudit and the related Pullman and PGAE reports are attached to thePG AE filing referenced in note 1. supra.

3 Pu!! man Report, sectron 4. "observauons." and section 5, " summary "

;
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Apparently, PG&E did not receive a copy of the NSC audit until
February 1978 when Pullman provided a draft ofits review of the audit
and the NSC audit report to PG&E.4 PG&E reviewed the NSC audit and
also performed an audit of Pullman's installation work. This audit by
PG&E was conducted from Af til 2 through June 1,1978, and resulted
in a report to J.D. Worthington, PG&E Executive Vice President, on
June 13,1978, and a separate report to R.S. Bain, PG&E Manager of
Station Construction, on June 16, 1978. While PG&E concluded that,

| contrary to the NSC audit's findings,- Pullman essentially met applicable
requirements, PG&E opened two nonconformance reports and four
minor variation reports to initiate corrective actions as the result of its
review. PG&E generally agreed with Pullman's assessment of the failings
of the NSC audit.

At the time that the NSC audit was conducted and was being reviewed
! by Pullman and PG&E, the Atomic Safety and Licensing Board, on its

own initiative, was considering the issue of quality assurance in the
!

Diablo Canyon operating license proceeding. On May 25,1977, the
| Board denied th joint intervenors' motion of April 29, 1977, to add a
!

quality assurance contention to the proceeding. At the same time, the
Board directed PG&E and the Staff to present evidence on the quality
assurance program for Diablo Canyon. The hearing was conducted on

;. October 18 and 19,1977. Russell Wischow, the Director of the PG&E;
Quality Assurance Department, testified for PG&E. A panel of three wit-

! nesses from NRC's Region V office and the Office of Nuclear Reactor
| Regulation testified for the Staff. Mr. Wischow described the quality
!

!-
assurance program and testified that the program had generally been ef.
fective in detecting defects and in ensuring their correction.- The Staff

j testified that impOmentation of the Diablo Canyon quality assurance~

program had beer adequate. Counsel for the joint intervenors declined
to cross examine either Mr. Wischow or the Staff's witnesses. h3&E
filed its proposed fmdings of fact and conclusions oflaw on the ;aality
assurance issue on November 11,1977,in which PG&E asserted br.t its
quality assurance program had uncovered and then had cni.~eeted

i defects in construction and that its quality assurance program for design
!

and construction of the plant was acceptable. The joint intervenors op'

posed those findings on February 28,1978. PG&E replied to the joint in-
tervenors' opposition on March 14, 1978, and reiterated its view that

I

the quality assurance program was acceptable. The Staff filed its proposed
findings on March 17, 1978. The Board issued its decision on quality

4 AfTufavit or Rutell P. Wtschow, sspre note 1. at 2 3.
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- assurance in a " Partial Initial Decision" in 1981. The Board found that
the quality assurance program for the design and construction phase of
Diablo Canyon complied with 10 C.F.R. Part 50, Appendix B, and that
implementation had been acceptable. LBP-8121,14 NRC 107,116
(1981).5

REPORTABILITY OF THE NSC AUDIT

The basic issue raised by the joint intervenors' request is whether
PG&E had an obligation to report the NSC audit. Reporting obligations
to the Commission may arise from various sources, e.g., license
conditions, regulations such as 10 C.F.R. Part 21 and 10 C.F.R.
l 50.55(e), and section 186 of the Atomic Energy Act.' The joint inter-
venors contend that, by failing to report the NSC audit, PG&E violated
10 C.F.R. l 50.55(e) and committed a material false statement underisection 186 of the Atomic Energy Act.

A.
Reportability of the NSC Audit Under 10 C.F.R. I 50.55(e)

The joint intervenors believe that the NSC audit was reportable under
10 C.F.R. l 50.55(e) because the audit revealed a breakdown in Pull-
man's and PG&E's quality assurance programs. Under 10 C.F.R.
5 50.55(e)(1), the holder of a construction permit is required to:

notify the Commission of each de6ciency found in design and construction, which,
were it to have remair:ed uncorrected, could have alTected adversely the safety of
operations of the nuc! car power plant at any time throughout the expected hfetimeof the plant. and whach represents:

(i) A signi6 cant breakdown in any portion of the quahty assurance prograrn c n
ducted in accordance with the requirements of Appendix B to this part .

o.

8 In November 1991, shortly aftet issuance of a low power license for Unit 1 the Cornmi
Col 8130.14 NRC 950 (1981).ed the hcense in view of the discovery of deficiencies involving quahey assurance for deusn actsvities.ssion suspend..

iniahry assurance by Memorandum and Order dated Apnl 21.190 tunpublishedlThe Appeat Board reopened the operanns license record on design
* The NsC audit may also have been reportable under PGAE's responsibehty to make appropn t

Board notifications. since the Appeal Board's decision in DuAr Powe Co. tWilliam 8 McGuire Nuclearae
station, Umts I and 21. ALAB 141. 6 AEC 62). 625 26 (1973),
have been held to an absolute obtgat on to alert NRC adjudicatory tribunais to new inform tparties to NRC adfudicatory procerengs

Ferry Nudear Plant. Units 1. 2 and 31. ALA8477.15 NRC 1387.139411982L The enforcement of therelevant and malenal to the matters being adiuc.cated See aise ram,rsare Fafky Authomy iBrowns
a ion that is

4

obh alson to make Board notifkatrons is within t'te pusuew of the Comrmssion's adjudicatory Inbunals
6

The staff itself is responsabie to ensure that new. relevant and mater'al informareon of which the staffbecomes aware is provided to the Boards anJ parties.
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This regulation does not require the reporting of every deficiency in
design or construction that could ultimately atTect the safety of plant
operations. Rather, the deficiency must be significant. The licensee
must evaluate identified deficiencies in design and construction to deter-
mine whether a particular deliciency is significant. In determining wheth-
er the deficiency represents a significant breakdown in the quality assur-
ance program or one of the three other types of significant deficiencies
under ) 50.55(e), the regulation permits the licensee reasonable latitude
in determining a deficiency's significance.

PG&E evaluated the NSC audit and Pullman's response and conclud-
ed that Pullman's quality assurance program generally met applicable
requirements. PG&E initiated its review after receiving the NSC audit
with Pullman's own review of it. Pullman had reviewed the audit and
determined that the findings did not substantiate major deliciencies in
Pullman's quality assurance program. Pullman also noted that NSC had
not reviewed or identified any hardware or installation deficiencies in
Pullman's work, though such a review had been intended to be within
the scope of the NSC audit. PG&E revicwed the NSC audit and Pull-
man's response and also audited the as-built condition of components
and supports fabricated and installed by Pullman. PG&E concluded that
Pullman's response to the NSC audit was generally correct. As a result
of its findings, PG&E opened two nonconformance reports and four
minor variation reports to ensure corrective action for identitled deli-
ciencies in the programmatic description of the quality assurance pro-
gram and in the implementation of procedures and for several minor in-
stallation deliciencies. PG&E did not conclude in its report that the
identified deficiencies were "significant" or that Pullman's quality assur-
ance program had suffer,td a "significant breakdown."

in recent months the Staff has resiewed the lindings of the NSC audit
and has examined extensively those findings that would affect the quality
ofinstalled hardware.' The Staff examined Pullman's records and proce-
dures and the licensce's audi s of Pullman's activities. The Staff also in-t

terviewed various Pullman personnel, particularly those with experience
at the site in the early 1970's. See NUREG-0675, " Safety Evaluation
Report Related to the Operation of Diablo Canyon Nuclear Power Plant.
Units I and 2," Supp. No. 21, at 2157 (December 1983h NRC Region

'No one on the si.tfr recalls speedically whether the NSC audit wu reueued tiv NRC ervectors in
1977 or 1978 ficweser. an mspetter may h a$e seen the audst or at lent PG AL's rerort n(ni reuew of
the NSC audit dunns 4 July l9't mwestmn The msretten reonrt only rndicates that NRC tumined a
etumber of PGAE qaahiy murar;te aud.n performed between Af ar 25 ard Juiv 6. ICA. the ume time
frame within which the PGAE reuew of the NSC audit wu mued. vc NR Rese s in,pectionReports Nov

10 271/7810 and .'0-123/?810. ai 19 tjuly 25 2t.19'4). attahcJ t.: trie PGAL Chngreferensed in rmie 1. ss.pra

929

|

;



, . _ _ _

h
'

f

?-

V

V Inspection Reports Nos. 50 275/83-34 and 50-323/8b24; 50-275/-
83-37 and 50 323/83 25. The Staff did not identify any si nificant break-t
down in Pullman's quality assurance program or safety concerns with
the installed hardware.' Additionally, an NRC contractor reviewed some
100 radiographs, independently measured weld attributes, and examined

records of Pullman's work. The NRC contractor's review did not estab-
lish the existence of welding problems.

Although the timeliness ofits evaluation could have been improved,
PG&E's failure to make a report under j $0.55(e) does not appear
unreasonable. Based on the Staffs review of the NSC audit, Pullman's
response, PG&E's review, and pertinent inspection reports during tne
period, the Staff does not believe that the Pu!! man quality assurance pro-
gram suffered a significant breakdown in 1977 such that PG&E was
obliged to submit a report under j $0.55(c).'

B. Reportability of the NSC Audit Under Section 186 of the
Atomic Energy Act

Apart from 10 C.F.R. i 50.55(e), PG&E may have had an obligation
to report the NSC audit under the " full disclosure" doctrine that has de-
veloped in NRC case law interpreting section 186 of the Atomic Energy
Act. In holding that an omission of materialinformation could constitute
a material false statement under section 186 of the Atomic Energy Act,
the Commission has imposed an obligation on licensees and applicants,

to ensure that relevant and material information is promptly furnished
'

to the Commission. Virgin!a Electric and Power Co. (North Anna Poser
Station, Units I and 2). CLI 76 22,4 NRC 480 (1976)s af]'d sub nom.
Mrginia Electric and Power Co. v. NRC, 571 F.2d 1289 (4th Cir.1978).

Materiality of an omission or statement depends on "the context in
which information appears and the stage of the licensing process in-
volved" and "whether information has a natural tendency or capability

8 in response to thejoint interscrtor's supplett'tetal moten to reopen the record on constru t
assurance before the Atomic Safety and LKenues Appeal Board the sisif has also taken the position

c son quality

that the MC audit report did not re.eal a mapt breakdown in the Pullman quably assuratke program.
see NRC stafl's Response to Joint intersenors' supplement to Motion to Reapen the Record on Con.struction Qualuy Assurance foct. 6, 19431

1943). The Appeaf Board denicd the pint intersencri motmn to reopen en Octeerand atlashed 4tf|Ja n of Gonzalo H. flernander. Jr fOct. 4.
Memorandam and Order issued on oecember 19. l913. *hwh detads the rationale for its decision the

24.1983 In its.

Appeal Beard stated. "Imle ha$e carefu!!y reviewe<3 the MC audit report and the responses of Puftman.

and the applicant. These lead us to conc (ude that the defuerkies >Jent.fieJ by MC in 1977 did not esi-
dence a s gnificant or systematK failure of the quainy assurance program." At ABJ$6,13 NRC IJ4d13!4 n JJ 18 9f D.

'In view or Po&E's llnJangs regarding the MC audit t results, reporting under 10 C f R Part 21.
mould not have been required since stenher 4 defect not noncompliarks was prese.it that could create asubstantial safety hatard_

930
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to innuence a reasonable agency expert." Id.,4 NRC at 491. Put another
way, " materiality should be judged by whether a reasonable staff
member should consider the information in question in doing his job."
Id. at 486. The Commission has noted that "[ alt the hearing stage
. . . where agency decisionmaking is imminent, arguably relevant data
must be promptly furnished if the agency is to perform its function." Id.
at 488. Intent to mislead or to withhold information is not a prerequisite
to the finding of a material false statement under section 186.18

liere, PG&E had an obligation to submit the NSC audit to the Com-
mission before it had reached the conclusion that the NSC audit had not
rev:aled significant deficiencies in Pullman's quality assurance program
because of the apparent conniet with PG&E's quality assurance
testimony." By not reporting the NSC audit, PG&E committed a mate-
rial false statement by omission. The obligation to report the NSC audit
arose primarily because the Board had held a hearing to develop a record
on quality assurance in the operating license proceeding. Although the
Board had determined sua sponte

to receive evidence on quality
assurance, that fact did not absolve the licensee from any reportingobligation.

One can only speculate about the specide actions that would have
been prompted if PG&E had reported the NSC audit; however, the NSC
audit would likely have had some innuence on the Board's and the
Stan's examination of the quality assurance issue. PG&E had testified
on October 18,1977 that its quality assurance program, including that of
its contractors, was suffielent to ensure adequate design and construction
of the Diablo Can>on Plant. Within a few days of the hearing, Pullman,
PG&E's prime piping contractor, received the NSC audit report which
on its face suggested serious inadequacies in Pullman's quality assurance
program. Thus, the audit's findings appeared to conflict with the testimo-
ny of PG&E which portrayed an adequate, effective quality assurance
program. Given the interest of the Board in establishing a record on
quality assurance, the Board may well have kept open the record until
evidence was rect.lved on the validity and significance of the NSC

10

provide riatenal in(ormation is a pertinent corsiderauon in determining whether and what enforcementSee .bn9 4 ant aur o. 4 NRC at 4%-87. However. the degree (4 carelessness or intent in fashng to
acuon is apprepnate for a given matenal rale statement.

Il This mar be an instance vi whwh the fadure to provide informanon would con
meet the obhgshon to keep the adsudwatory boards informed and a matenal raise statement bysuture both a failure to

emnneon. Ahhougtt the ohhgations are demeJ from different sources. the obhgauons under the Board
nohricahon polwy and under section 186 are very semilar. Moreover. in-o or the omimons ror which theapphearit was held liable in %n# 4*nd

were bued upon the apptwant's faalure to adduce evnlence
before the Licenseg Board. $ve Ikews Ehrrer and Po=w C's (North Anna Power station Umts i and23. LBP 75 54,2 NRC 498. 5J2 3)1l9131. .
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audit's findings. Furthermore, the Staff would likely have followedo
'

PG&E's review and resolution of the audit's findings.
Although PG&E determined ultimately that the NSC audit had not inj'

fact detected a significant quality assurance breakdown, PG&E did not
- make that determination until June 1978. Prior to June, the parties had
filed proposed findings on quality assurance, and no decision had been
rendered by the Board on the quality assurance issue. Given the penden-
cy of the quality assurance issue, PG&E should have provided the NSC
audit to the Commission. The audit was reportable not because it was an
audit, but because the audit report appeared to contain more significant
findings than might be expected er a typical audit. These findings ap.-

,

peared to contradict the record developed in the operating license pro-'

ceeding and, most likely, would have resulted in follow up review by
the Staff to ensure proper resolution of the audit's findings.

PG&E apparently did not have the NSC audit until February 1978,L
when PG&E received the audit with Pullman's draft review indicating
that NSC's conclusions were generally invalid. This fact does not absolve
PG&E from any reporting responsibility. Pullman obtained a copy of the
audit in October 1977. In North Anna, the Commission held that the ap-
plicant or licensee is chargeable with the knowledge of information in
the possession ofits contractors and consultants. See North Anna, supra,;

! CL176-22,4 NRC at 486; LBP 75 54,2 NRC 498,504 06,523 (1975);
cf.10 C.F.R. Part 50, Appendix B, Criterion 1; Atlant/c Research Corp.,

,

CLI 80-7,11 NRC 413, 42122, 424 (1980). In any event, PG&E re.I

ceived the NSC audit in February 1978 with Pullman's draft response.
Although PG&E would ultimately determine that the NSC audit did not
reveal significant quality assurance deficiencies, PG&E should have

i
reported the NSC audit when PG&E received it, rather than waited to'

complete its review. At best, the status of the audit was indeterminate
when PG&E received it, but, in light of the Commission's interest in
the quality assurance issue and the potential conflict between PG&E's
earlier testimony and the audit's findings, PG&E should base submitted
the NSC audit to the Commission. Reportability under the facts here is

i

I a close call. In other cases, licensees and applicants have been expected
to provide information during the hearing stage of the licensing process
even where its materiality was uncertain.'2 To decide otherwise here
would weaken the incentives for licensees to ensure that the Commis-
sion is informed of potentially relevant and material information.

ULe kr4 Am. sapes. LbP.73.$4,2 NRC at 121 and cLl"4 22,4 NRC at 484. Conpare Ah6we
supre. 6 AEC at e2$ n.if. in the content of the opsation to mane Board not&suon, see mise sucre,note 11.,

!
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One could argue that, for purposes of reporting construction
deficiencies, the Commission has established a specific reporting thresh-

. old in 10 C.F.R. J 50.55(e)'which requires only the reporting of certain
deficiencies. Nonetheless, the Commission has imposed a distinct report-
ing obligation through the " full disclosure" doctrine developed under
section 186 of the Atomic Energy Act. While 10 C.F.R. ! 50.55(e) estab-
lishes a reporting standard for most instances in which construction defi-
ciencies are identified, licensees have an obligation under section 186 to
report information not otherwise reportable under 10 C.F.R. ! 50.55(e),
particularly where a particular matter is being adjudicated before an
NRC tribunal.

Although the Commission and its licensees are more sensitive to
,

| reporting issues today, the standards applied in the foregoing analysis'

were in placa in 1977 when the NSC audit was performed. Accordingly,
the Staff believes that the NSC audit should have been reported and that
the failure to report constitutes a material false statement under section
186 of the Atomic Energy Act.

ENFORCEMENT ACTION FOR TIIE REPORTING FAILURE

flaving determined that PG&E made a material false statement, the
| question remains whether any enforcement action should be taken. The
'

joint intervenors would have the Commission revoke the low power
license for Diablo Canyon Unit I or continue its suspension.

Not all violations of NRC requirements, including material false
statements, warrant the extreme remedy of license revocation or
suspension. See Petition for Emergency ami Remedial Action, CLi 18 6, 7
NRC 400,405 06 (l978); it'ashington Public Power Supply System (WNP

i Nos. 4 & 5). DD 82 6,15 NRC 1761,1766 n.9 (1982). The choice of
enforcement sanctions for violations of NRC requirements rests within
the sound discretion of the Commission, based on consideration of such
factors as the significance of the underlying violations and the effective-
ness of the sanction in securing lasting correctise action. The Commis-
sion's current policy on the application of enforcement sanctions is set
forth in 10 C.F.R. Part 2, Appendix C." The enforcement policy classi-

U
At the urre PGAE fa.ted to report the Ssc audit, the effectae enforcerrect policy met the one

issued on December 31.104 That pot.cy d.d not clawfy matenal fake staiemems under the casesones
of "notat#ons/ "infravuons." and "Jertuencies" used to rank the relaine sentity of uutations of
SRC requirements. In those instances an ohnsh Siul penaltses were imposed for 4 mitenal false

i statement. the amounts of seul penalues were equnalent to the range of penalues impowd foe items of
noncompliance in the "vtolation" category. The categories of uclabons and the schedule of civd penal.
ties ror uolauens are reproduced in 4Canta #eweiri4 Carp. AL AB 594. Ii 5 RC 44'. 956 5911940)
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fies different types of violations by their relative severity and describes
circumstances in which formal sanctions, including orders, civil
penalt.cs, and notices of violation, are appropriate.

The severity categories for violations involving material false state-
ments are addressed in Supplement Vil of the current enforcement
policy. Applying this guidance to the material false statement at issue
here, the Staff would classify PG&E's failure to report the NSC audit as
a Severity Level IV violation. Classification at this level is appropriate
for two basic reasons. First, the Staffis not aware of any evidence which
suggests that the failure to report tesulted from a deliberate, calculated
effort to conceal or withhold the NSC audit. Thus, the material false
statement here does not carry the degree ofintent or recklessness which
would warrant classification at Severity Levels I or 11. Second, the failure
to report - though material - is not significant enough to warrant
classification at Severity Level 111. Although the Staff would probably
have ensured that PG&E or its contractor riad evaluated the audit report
and had initiated appropriate corrective actions as might be required, the
NSC audit would not have changed the Stafi's position at the time on
quality assurance because ultimately I'G&E concluded and the Staff
agreed that the NSC audit did not identify a significant quality assurance
breakdown. In any event, PG&E took appropriate corrective actions
without Staff action. In sum, while the NSC audit would have influenced
the Staff in the sense that the Staff would have probably sought more
information, the NSC audit would not have resulted in a different Staff
position on the quality assurance issue.

Third, in comparison with some Severity Level III matenal false state.
ments in other cases, this violation is less significant. For example, in
the Pilgrim case, the licensee represented that it was in compliance with
an NRC regulation when it had not, in fact, met the applicabie
requirement.l* In Brunswick, the material false statement involved the
licensee's inaccurate representation of its corrective actions in response
to an NRC Notice of Violation.u These two instances are more severe
than the material false statement at issue here, particularly in view of
the fact that the affirmative representations in those ca.ses were faise and
were made in response to express Staff requests for information. The
Staff has, in another case. applied the Severity Lesel IV elassilleation to
a material false statement which the Staff did not consider significant.
See Cleveland Electne ///ummarmy Co. (Perry Nuelear Power Plant. Units

14 De NURE04%). vol. f. Nm 1 and 2. 4: 14 #!eaiemter 6c12) { g.4t mD
II La Let:et to E.E. L'uev. Caraima Power 4 Oshi Co . Imm I P, o 9e.aly. NRC Regmn !! sormn.
.sitarcr I E A-4L44. Ln.10,194 H

N-|

,
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1 & 2), DD 8317,18 NRC 1289 (1983). In view of these precedents,
the Staff has concluded that Severity LevelIV is the appropriate classifi-
cation for the violation in this case.

In view of the minimal significance of this particular material false
statement, license revocation or continued suspension is inappropriate.
As noted above, the failure to report the NSC audit does not appear to
have been deliberate or willful. * Even if this particular instance were
considered in conjunction wi h the material false statement for whicht

PG&E was cited in early IW2, escalation of enforcement sanctions to
the level of license revocation or suspension would not be warranted.
Moreover, continued suspension or revocation would not appear to be
an appropriate remedy here. The niaterial false statement for which
PG&E received a Notice of Violation on February 11,1982 involved an
inaccurate characterization of its receipt of draft reports of the seismic
reverification program. See Pacy?c Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units I and 2), C1.I.821,15 NRC 225 (1982).
The false statement was compounded by the failure of other PG&E offi-
cials to correct the false statement although they knew it to be false at
the time. This violation, although mor: significant than the current
vio'ation, did not result in suspension or revocation of the license or
even in the imposition of a civil penalty.

Furthermore, the material false statement currently under considera-
tion predated by several years the enforcement action taken in 1982. In
connection with that enforcement action, PG&E was required to take ap-
propriate correctise actions, in letters dated March 23, April 15 and 28,
1982, PG&E described its corrective action to ensure good communica-
tion between PG&E and the NRC to prevent the recurrence of material
false statements or similar reporting failures. The Staff would expect ,

such corrective actions to preclude in the future the type of reporting
failure involved in the failure to report the NSC audit.

A Notice of Violation pursuant to 10 C.F.R.12.201 is an appropriate
sanction for a material false statement of the type made here. Civil
penalties are not usually imposed for Severity Level IV violations, in
view of the circumstances surrounding this violation including its age
and minimal safety significance, a civil penalty for the failure to report

le ror an instance in ohnh the tratina of dehberaiety false v4ternems ressedins the status or heenied
acutsues led to bcense reu4uon we Amerwan Tnung Laboramries. Ine . Order to Show CJune and
order Ternporarily suspendins License. 44 Fed. Res. 28.Jfl il9th, order Revoting twenee. 44 Fes
Reg. $7,132 f191D.
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the NSC audit would serve no remedial purpose and, accordingiv, a
Notice of Violation at most is the appropriate sanction here."

CONCLUSION

For the reasons stated in this decision PG&E committed a material
false statement by failing to report the 1977 NSC audit. Because license
revocation or the continuation of the suspension of the low power
license is inappropriate for this material false statement, the intervenors'
request for such reliefis dented.

A copy of this decision will be provided to the Comn.idon for possi-
ble review in accordance with 10 C.F.R. l 2.206(e). Unless tne Commis-
sion otherwise directs, the Straff will issue a Notice of Violation regarding
this matter after the conclusion of the period within which the Commis-

*
sion may resiew this decision.

Richard C. DeYoung, Director
Office of Inspection and

Enforcement

Dated at Bethesda. Maryland,
this 26th day of March 1984.
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