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BY_EAWD

Lr. Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
U. 8. Nuclear Requlatcery Tommission
Aaghington, DC 20555

Re: QDocket NoO, 20u~423==kl Acguiaition of the
Qusgtanding Coraen 3tock .q{?"nmnnnm.ﬁu.m
Electric Light Company by UNITIL Corporation

Dear Dr. Murley:

This firm represents Fitcorourg Gas and Electric TLight
Company ("Fitchburg®), A Massachusetts corporation whizi, ir a
minority owner of the Millietone Nuclear Power Station, Unit No. 3.
The purpose of this letter is to advise the CTommission of the
proposed merger of Fitchbarg with UNITIL Corporation ("UNITIL®), a
Newv Hampshire corperatiosn. The merger has already been approved by
various state agencies and the Federal Energy Regulatory
Commission. The closing of the merger is scheduled for April 20,
1992.

Fitchburg owas .0217 percent of Millsto.e Unit 3; it has
no involvement in or control over the operation of the plant. Upon
completion of the proposed merger, Fitchburg will be a wholly-owned
subsidiary of UKITIL. Fitchburg will continue to own the same
ainority interest in Millstone Unit 3 that it now owns, and it will
maincaia its corporate identity as a separate subsidiary of UNITIL.
Thus, the license itself will not be transferred to any new entity,
and Fitchburg will remain the licensee at all timee during and
after the merger. No o%trer entity will acquire any ownersnip
interest in Millstone Unit 3 as a result of the merger.

Upon completion of ihe merger, each cutstanding share of
coamon stock of Titchburg will be converted into one share of
common srock of UNITIL, and the present holders of Fitchburg comron
stock will becom: the majority shareholders of UNITIL. Fitchburg
shareholders will thus continue to control Fitchburg’s intarest in
the plant following the transaction. Moreover, a majority of the
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transactions described abave Fitchburg will

a8 a separate corporation 0 license amendment

transfer Fitchburg’s minority interest In Milistone

another cumpany (s contaaplated; and a majority of the holdinc
comprry’s stock will be cwned by Fitchburg's curient shareholders
who will continue to electc the majority of the holding company
iractors and will control the surviving corporation.

A Wi Gl

of this transaction is required, Fitchburg urges the Commi
give its consent,. fo that end, we are proviaing certain ad
information concerning the Filtchburg-UNITIL mercer

Neneilheless, should the Commission bellieve that

Following completion of the marger, ail of the
and directors of Fitchburg and all of the officers and direct
UNITIL will be American cltlzens Neither Fit:hburg norx
/11’ be owned, countrolled, or dominated by an alilen, a
corparation, or a foreign government

pesition by providing grea.er opportunities in the purc “ds** powe

market, as vell as permitting moru efficient operition thiough the
integiation of Fitchburg with the existing UNITIL subsidiaries.
rhere will be no change in the outstanding bonded debt of :1r\‘Lu:;
as a result 9t the nerger. UNITIL has no bonded debt. In
approving the merger, the PIERC examined th effect of the
transaction on the capital structure and capltal costs of both
Fitchburg and UNITIL, and found nu suggestion that tue trancacti

would adversely affect tha public interest in that (or any other
respect. ine Fitchburd Gas and Electpic Light  Company
58 P.E.R.C. § 61,201 (1992). A copy of the FERC order is attached
The aerger will not adversely affect the ability <f Fitchburg tr
carry out its financial obligations undur the license, both as to
operation and as to decomm.ssloning.

L4

The nerger 18 expected 1 lzorove Fitchburg’s

Fitchburg believes that antitrust revie y the NRC
“5ed perger is neither required nur appropriate, 10
3) sugoests that antitrust reviev . s not required
has electrical generating capacity of 200 MW or
total ownesship of generating T&pﬁf ity 18 50.5 MW,
already looked into possible anticol itive effect:

AWD
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the merger and has concluded that “there is nu evidence thit the
transactions will adversely affact the existing competitive
situation in New England." S¢e YERC order, mnimeo. at 9. AS
previously noted, there will be no chonge i Fitchburg’s minority
ownership of Millstone Uni% 3 as a result of the uerger.
According’y, the Comsmission should conclude that nn antitrust
review is required.

As discussed above, we do not believe that the Fitcoibur ;-
UNITIL merger reguires Commission approval. Nonetieless, to th:o
extent that the Commission feels that its consent may be “ecessary,
we urge the Commission to approve the trunszction to the full
extent required by law on or before April 20, 1892. [f you need
any additional information, please advise me, and we will rusp.nd
immediately. Thank you for your attention Lo this matte:r.

Lincerely yours,

2%b¢t§ Eb( Zéﬁjﬁ?
Attornev’ for Fitchburg Gas
and _Electric Liaht Company

cc (w/enc.): U.8. Nuclear Regulatory Commission
Attn: Document Cuntrol Desk
Washington, DC 20555

Joseph F. Sninto, Esq.
Mail Stop 15 Bl1s

Juseph Rutbery, Esg.
Mail Stop 15 Dis
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Fitchburg Cas anda Eloctric ) vocket No., EC92-2-000 <.
Light Company )

ORDER UENYING REQUEST FOR DISCLAIMEP OF JUPRPISLICIION
AND AUTHORIZING DISPOSITION OF JURISDICTIONAL FACTLITIES

(Issued February 21, 1592)

On Cctober 24, 1991, Fitchburg Gis and Electric Light Company
(Fitchburg or Applicant) filed an application under section 203 of
the Fedaral Power Act (FPA). The application seeks Commission
authorization, if necessary, t= dispose of juricdictional
facilitiec pursuvant to a series of transactions inveiving bo%h a
mergelr and the exchange of common wtock.

Spucificully, Fitchburg proposes to merge with UMC Electric
Company (UMC), a wholly-owned subsicdiary of UNITIL Curporatior
(UNITIL). UMC was created sol:ly for the purpcse of sffectuating
the merger transaction and to facilitite the exchange of stock
between Fitchburg and UNITIL. As a lresult of these proposed
transactions, Fitchburg will hecome a vholly-ow-ed asubsidiary of
UNITIL, )/ a public utility holding company. Tra Applicant
states that it believeu that rhe trarsactions are not suuject to
the jurisdiction of this Commission under “he FrA, and states that
it reserves the right to contest jurisdiction i1f nocessary at a
latcr time. Nonetheless, because the trarsactions aight Le
interpreted as a "disposilion®™ of jurisdictional facili.ies under
seccion 203 of the FPA, Fitchburg requestr Cormission approval of
the transactions.

wackgrednd

Fitchburg is a public utility which supplies both electric and
jas sarvice at retail in the Town of Fitchburg, Massachusetts und
other Massachuasetts communities. In 1990, Fitchrurg served over
25,000 ietaill customers and had a peak loal of nearly 75 MW,
Fitchburg operztes a 2¢.75 M¥ turhine under a 25-year lease from
Fleet Credit Cocporaticn and has ownership antitClements totaling

Commission advising that on December I, 1991, the shareholders
oF bcth UNITIL and Fitclburg passed resnlutions approving the
propesed merger.

o;, On December 16, 1331, Fitchburg filad a le:ter with the
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23.75 M¥ in three New England Power Psol (NUPOCL) planned
generating units 'ocated in Connecticut ard Maine. F.tchburg owng
3 limited 69 kV transmission network located entirely within its
service territory, and is interconn:cted %o the bulk power
transmission system in New England through its 115 kV transmission
substation with New England Power Company (NEPCO). Under the
NEPOOL Agreement, Fitchburg is able to use the transmisuior systems
of other NEPOCL members to transmit power purchased from other
utilitieas and to transmit itc ownership entitlements in MEPOO!.
planned units., Fitchburg currently; does not provide wholesale
requirements service (o any customer, but does engage in short-tern

unit concract szles. 2

UNTTIL is a public utility holding company incorporated in New
Hampshire. UNITIL owns all of the common stock of Corcord Eleciric
Company (Cencord) and Exeter & Hampton Electric Company (Exeter).
Tegether, Concord and Exeter provide electric service at retail to
approximately 60,000 customers in several New Hampshire towns and
in 1990 served a peak load of approximately 16¢& MW, UNITIL also
owns all of the common stock of UNITIL Power, a public utility
which provides wholesale power to Concord and Exeter and to other
utilities. 3}/ In addition, UNITIL wholly-.wns UNITIL Service
Corpcration (UNLTIL Service) and UNITIL Realty Corp.ration.

UNITIL Power owns no generation or transmission facilities.
Instead, UNITIL Power purchases its power supply frow a variety of
sources and obtains transmission service from Public Service
Company of New Haapshire (PSNH), which provides UNITIL Power with
access to NEPOCL-designated transmission facilities and
transmission services. UNITIL Power alsc leases certain facilities
from Exeter to provide transmission service to PSNH for station
service to the Seabrook Nucleuar Power Station, wnich is located in

Exeter's service tarritory.

UMITIL's electric~ uti'ity subsidiaries are not directly
interconnected with Pitchburg. The transmissior facilities of
NEPOOL membars serve as a means of indirect interconnection between
Fitchburg and UNITIL's electric utility subsidiaries. Fitchburg
and UNITIL Power entered intc a Power Supply Cooperation Agreement
on March 1, 1989. Since that time, P!tchburjy and UNITIL Power
have, on several occasiors, used NEPOOL-~designated transmission
services and other transmission services /nbtzined from NEPCO, PSNH
and other New England utilities) tou engage in powar transactions
with each other.

z/ The sales are made ir acrordance with the prov:asions of the
NEPOCL Agreement snd various rate schedulesz filed with the

." Commission.

3/ Thie three UNITIL electric utility subtsidiaries are treated as
individual participants in HEPOOL.



states 148 The prog

~eate Menefits <o both 1tehnburg and UN _ ¥
L\Eproveq mnanagemnent "‘*.;"!‘Y‘Iﬁq efficic ney in courporate

ACCH

we 1
wWilil

experc staff in speciali.ed areas whici will

&

unting, data ypo:es ing, ax services and oth adninf
activities., The Applica

Nt asserLs that the
"68ult in the ability to more effectivelv re &l
)

!
.- A A

laprove management planning and efficiancy in ad~;n..’xa-x ‘
Applicant contends that the pruposed transactions will resul
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Prioi to cunsummation of the proposed tran:
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On October 22, 1991, the Maine Public Utilities Commission
exenpted the pr@pontd tra”QAg?l ns from approval und*' its
state law. The Connecticut Department of Public Ut! lity
control approved the proposed transactions on December 24 .
1991. The Massachusetts Nepartment of Public Utili‘ies
approved the transactions on Ia.xary 10, 1992. Under
Magcsachusetts law, Fitchburg is required to conplete the

trans ﬂutl”'E by March 10, 1%92. Accordingly, Fitchburg
réqueste that the Commissicn act on its application by Mar
10, 199%92.

ccording to the Applican?, the specific benefits it expe
to reaiiza are:

v
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. transactions and the resulting corporate relationship as essential
to the proper integration of the two systens.

The Applicant intends to take additioral steps to more fully
integrate operations if the proposed transactions are approved.
Such additional steps include complete maragement integration of
the twe power supply systenms and possible revision of the existing
UNITIL System Agreement on file with the Cummission to reflect
participation by Fitchburg. The Applican' also plans to achieve,
if economically feasible, a single operat.onal powar supply system
within the NEPOOI, framework.

Notice of Fitchburg's application was published in the Federal
Register, 7/ with comments due on or before November 19, 1991.

On November 19, 1991, motions to intervene were filed by Green
Mountain Power Corporation (Green Mountain), Northeast Utilities
Service Ccmpany (Northeast) and PSNH. None of the intervenors has
requested a hearing, but all seek to participate as a party in the

proceeding.

Referring to the Commission's recent review of Northeast's
proposed acguisition of PSNH, Green Mountain suggests that similar
iesues involving bulk power markets and the availability ot
transmission services in New England may arise in this proceeding

.and could impact the electric operations of Green Mountain.
Northeast states that its operating companies are involved with
both Fitchburg and UNITIL Power in various bulk power and wheeling
transactions and may be affected by the proposed disposition of
facilities. Because it also conducts transacticns with both
Fitchburg and UNITIL Power, PSNH claims that it too may be affected

by the outcome of the proceeding.

§/(...continued)
a. improved ability to participate in a cowmpetitive bulk

pover market and to influence the seller's price and
terms due to potentially larger purchases of the combined

system;

b. greater flexibility to consider economical, large
generating facilities, for either acquisition or
construction; and

c. increased ability to benefit from diversity in existing
pover supply commitments, to maintain a desirable

‘ diversity in power supply, and tou take advantage of the
diverse load characteristics of the two systems.

1/ 56 Fed. Reg. %6,639 (1991).
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Riscussion

Pursuant to Rule 214 of the Commission's Rules of Practice and
Procedure, 18 C.F.R. § 385.214 (1991), the timely, unopposed

moticons to intervene of Green Mountain, Northeast and PSNH serve to
make them parties to this proceeding.

Jurisdictional Analysis

Fitchburg believes that the proposed merger of Fitchburg with
UMC and the exchange of stock between Fitchburg and UNITIL are riot
subject to the Commission's jurisdiction. Fitchburg reserves the
right to contest jurisdiction if necessary at a later time.
Fitchburg states that, after the transactions, it will continue to
own the same facilities which it now owns; that it will not sell,
lease, or encumber any of its jurisdictional facilities as a part
of the transactions; and that it will not issue stock or assume now
liabilities. Thus, Fitchburg maintains that the proposed
Lransactions do not require Commission authorization. Nonetheless,
because the transactions might be interpreted as a "dispositior® of
jurisdictional facilities under section 203 of the FPA, Fitchburg
requests Commission approval of the “ransactions.

Section 203(a) provides in pertinent part:

No public utility shall sell, lease, or otherwise
dispose of the whole of its facilities subject to
the jurisdiction of the Commission, or any part
thereof of a value in excess of $50,000, or by any
means whatsoever, directly or indirectly, merge or
consolidate such facilities or any part thereof with
those of any other perscn, or purchase, acquire, or
take any security of any other public utility,
without first having secured an order of the
Commission authorizing it to do so. (§/)

In Central Vermont Public Service Corporation, 9/ the Commission
concluded that the transfer of ownership and control of
jurisdictional facilities, through a transfer of a public utility's
common stock from existing shareholders to a newly-created holding
coapan¥, constitutes a disposition of jurisdictional facilities
requiring prior Commission approval under section 203. The
Commissicn recognized that the current stockholders of the public
utility, although acquiring stock in the hoiding company as a
result of the transaction, would no longer nave 2 proprietary
intereset in, ox direct control over, the jurisdictional facilities

‘/ 16 U.8.C. § e24h(a) (1988).

9/ 39 FERC § 61,295 (1987); gee also Central Illinois Public
Service Company, 42 FERC § 61,073 (1988).
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of the public utility., The commission characterized the substance
of the transaction as a aisposition of facilities py virtue of the
transfer of all direc: control. In asserting jurisdiction, the
commission expressed concern about the pctential for Cross=

subsid!zation of ron-utility operations with electric utility
revenues.

similarly, in aixnnngnﬂzlgsgxxg“gngnzgzc;“sgmpnuxﬂundmxne

ythern Gomgpany, AQ/ the Commission asserted section 203
jurisdiction over a proposed transaction in which The Southern
Company /Southern), a registered public utility holding company,
acquired all of the common stock of Savannah Electric and Power
Company (Savannah). By virtue of the stock transaction, Savannah
proposed to becomeé a wholly-owned operating subsidiary of Southern.
In asserting jurisdiction, the Commission relied upon its earlier
holding in Central Vermont: "(T)he proposed transactien,
transferring ownership and control of Savannah's jurisdicticnal
favilities to an existing holding company, is clearly a

jurisdictional disposition of utility property under section
203." 1)/

In the instant proceeding, all direct control over and
proprietary interest in Fitchburg's jurisdictional facilities
will pass from Fitchburg's current shareholders to those of
UNITIL. 12/ 1n addition, while most of the activities of UNITIL
subsidiaries are presently ~onfined to ‘tility operations, the
poteéntial exists for further diversific tion into non-utility
cperations. Ccongistent with our heldinag in central Vermont and

, the Commission will assert jurisdiction in this

case under section 203. We specifically note our authority under
section 203(b) to make such supplemental orders as we later may

find necessary .7 appropriate. 13/
public Interest Determination

The Commission must approve Fitchburg's application if the
proposed disposition of jurisdictional facilities "will be
consistent with the public interest.® Under section 203(b), the

42 PERC § 61,24C (1988).

Id. at 61,778.

EEE

Testimony contained in Fitchburg's application for approval
filed with the Massachusetts Department of Public Utilities
states that following the consummation of the proposed
transactions, the former ghareholders of Fitchburg will own
approximately 61 percent cf the UNITIL common stock

outstanding.

13/ 16 U.8.C, § g824b(b) (19€8).
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4. Evidence of Coercion

No allegation of coercion has been raised vwith respect to the
proposed transactions. Furthermore, there is no evidence of

coercion,

. Effect on the Existirg Competitive Sjituation

In ito application, Fitchburg indicates that the transaction
will have a positive effect on competition. 22/ 1In order to
acquire capacity from other utilities and from each other, both
Fitchburg and UNITIL Power must obtain transmiseion services from
other utili%ies, puisuant to the NEPOOL Agreement or individual
contracts subject to review by the Cuommission. The combined
capacity resources of Fitchburg and UNITIL Power awount to under
cue percent of the total genercting capacity of all NEPCCL members.
More importantly, UNITIL and its ~ubsidiaries own no transmission
lines above 34.% kV. Although Fitchburg owns a linited 6% kV
transmission network, 23/ its only point of intercennection with
the bulk power transmission system in New Engl-nd {s thrcugh the
Flsgg Pond substation which connects Fitchbuwg's sys.em with “wo
115 XV lines owned by NEPCO. 24/ We conclule that there i no
evidence thst the transactions will adversely afract the exisiting
competitive situation in New England.

6. Imnpairnent of Effective Regulatioy

Finally, there is no evidence to siocgust thst the proposed
transactions will impair effective rem ilaticrn by any state
regulatory coumission or by the Comm.ssisn. Recause Fitchbury will
continue as a separate corporate en.ity wit'in UNITIL, no change in
the regulation of Fitchburg's jurisdicticn«l activities by this
Commission or any other reguiatory comaission is expected to occur.
In this regard, the general ccacerns expressed by Northeast and

22/ ‘The Applicant states ‘hat by integrating the Fitchburg systen
with those of UNITIL's other electric power subsidiaries, the
system can ocperats = an integqrated manner. Given the small
s1ze of the companies involved, the Applicant argques,
integration wi_ | .ncrease the companies' ability to compete as
a buyer in the New England market. Application at 26.

23/ According to the application, spproximately 14.78 miles of
Pitchburg's 69 kV system are classifled as NEPOOL Lower

Veltage Pool Transmission Facilities pursuant to the NEPOOL
Agreement.

24/ Although Green Mountain has suggested that the transaction may
raise isnues regarding bulk power markets and the availability
of transmission services, Green Mountain has not requested a

hearing or substantiated its clajims.
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F NH about the possible impact of the proposed disposition of
Jurisdictional tlacilities on wholasale transactions which they
currently conduct with UNITIL Powe: and Fitchburg do not warrant
further investigation at this time. All suck contracts will
continue to be regulated by the Commission aiter the disposition of
jurisdictioral facilities. The Commission retains its regulatory
authority to consider any and all wholesale rate-velat24 issues.

43/
Conclusion

Based on the foregoing analysis, we fi ' that the proposed
disposition of jurisdictional facilities is consistent with the

public interest. Wa will thercfore approve the proposed
transactions. As explained above, the Commission retains the
authority under section 203(b) of the P"°A to issue supplemental

orders as appropriate.

Ihe Commission orders:

(A) The Applicant's request for a disclaim«y of jurisdiction
is hereby denied.

(B) The Applicant's proposed dispousition of jurisdicticnal
facilities, upon the terms and conditions and for the purposes set
orich in the application, is hereby authovized pursuant to section

.;03 of the Federal Power Act.

(C) The Commission's authori:ation of the proposed
transactions in this ducket is without preiudice to the authority
of this Commission or any other regulatory body with respect to
rates, service, accounts, valuation, esvimates, determinations of
Cos%, or any other matter whatsoever now pending or which may come
before this Commission or any other regulatory body in the future.

By the Commission.

(S 2AL)

5 A Gt

lois D. Cashell,
Sacretary.

f

43/ See, €,9.,, UtilicCorp United Inc. and Centel Corporation, 56
FERC q 61,427 at 62,%28-29 {1991).



