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AVAILABILITY NOTICE

Availability of Reference Materials Cited in NRC Publications

Most documents cited in NRC publications will be available from one of the following
sources:

1. The NRC Public Document Room, 2120 L Street, NW., Lower Level, Washington, DC
205SS

2. The Superintendent of Documents, U.S. Govemment Printing Office, P.O. Box 37082.
Washington, DC 20013-7082

3. The National Technical information Service, Springfield, VA 22161

Although the listing that follows represents the majority of documents cited in NRC publica.
tions, it is not intended to be exhaustive.

Referenced documents available for inspection and copying for a fee from the NRC Public
Document Room include NRC correspondenco and intamal NRC memoranda: NRC bulletins,
circulars, information notices, inspection and investigation notices; licensee event reports;
vendor reports and correspondence: Commission papers: and applicant and licensee docu-
ments and correspondence.

The following documents in the NUREG series are available for purchase from the GPO Sales
Program: formal NRC staff and contractor reports, NRC-sponsored conference proceed-
ings, intomational agreement reports, grant publications, and NRC booklets and brochures.
Also available are regulatory guides. NRr' regulations in the Code of Fede ' Aegulations,

! and Nuclear Aegulatory Commission Issuances,
1

Documents available from the Nationaliechnical Information Service include NUREG-series
' reports and technical reports prepared by other Federal agencies and reports prepared by

the Atomic Energy Commission, forerunner agency to the Nuclear Regulatory Commission.

Documonts available from public and special technical libraries include all open literature
items, such as books, journal articles, and transactions Feceral Register notices, Federal
and State legislation, and congressional reports can usually be obtained from these
libraries.

Documents such as theses, dissertations, foreign reports and translations, and non-NRC
conference proceedings are available for purchase from the organization sponsoring the
publication cited.

Single copies of NRC draft reports are available free, to the extent of supply, upon written
request to the Office of Administration. Distribution and Mall Services Section. U.S. Nuclear
Regulatory Commission Washington, DC 20555.

Copes of industry codes and standards used in a substantive manner in the NRC regulatory
process are maintained at the NRC Library, 7920 Norfolk Avenue, Bethesda, Maryland, for
use by the public, Codes and standards are usually copyrighted and may be purchased
from the originating organization or, if they are American National Standards, from the
American National Standards Institute.1420 Broadway, New York, NY 10018.
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(The January,1992 Update includes Comission, Appeal
Board, and Licensing Board Decisions issued from

July 1,1972 through March 31,1991.)

NOTE TO USERS

On June 27, 1991, the Comission completed final rulemaking which involved
major changes in the structure and procedures of the Comission's adjudicatory
hearing system. In light of its decision to abolish the Atomic Safety and
Licensing Appeal Panel, the Commission issued a final rule which provides for
direct discretionary appellate review by the Comission of all appeals (and
other appellate and related matters) from initial decisions of presiding
officers in all formal and informal adjudicatory proceedings. 56 Fed. Reo.
29403 (June 27, 1991).

Effective July 29, 1991, a petition for review of an initial adjudicatory
[- decision must be filed with the Comission, which will exercise its discretion
'

whether to take review of the initial decision.

All matters pending before the Appeal Boards on June 27, 1991 will be decided
by the Appeal Boards under the regulations in effect prior to October 24, 1990.

Initial adjudicatory decisions issued prior to the July 29, 1991 effective date
of the final rule will be reviewed by the Comission, acting in place of the
Appeal Boards, under the regulations in effect prior to October 24, 1990.

In the notice of proposed rulemaking, the Comission stated that it "does not
intend to abrogate the existing body of appeal board case law and begin writing
on a clean slate." 55 Fed. Reo. 42947 (October 24, 1990). Existing appeal
board precedent, to the extent it is consistent with any future changes in the
Rules of Practice, "may still be cited and relied upon, and will be modified
only on a case-by-case basis as issues arise...." JA,.
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O PREFACEG
This Revision 1 of the sixth edition of the NRC Staff Practice and Procedure
Digest contains a digest of a number of Comission, Atomic Safety and Licensing
Appeal Board, and Atomic Safety and Licensing Board decisions issued during the
period from July 1, 1972 to March 31, 1991 interpreting the NRC's Rules of
Practice in 10 CFR Part 2. This Revision 1 replaces in part earlier editions
and revisions and includes appropriate changes reflecting the amendments to the
Rules of Practice effective through March 31, 1991.

The Practice and Procedure Digest was originally prepared by attorneys in the
NRC's Office of the Executive Legal Director (now, Office of the Ger.eral
Counsel) as an internal research tool. Because of its proven usefulness to
those attorneys, it was decided that it might also prnve useful to members of
the public. Accordingly, the cecision was made to publish the Digest and
subsequent editions thereof. This edition of the Digest was prepared by
attornays from Aspan Systems Corporation pursuant to Contract number 18-91-336.

Persons using this Digest are placed on notice that it may not be used as an
authoritative citation in support of any position before the Commission or any
of its adjudicatory tribunals. Persons using this Digest are also placed on
notice that it is intended for use only as an initial research tool, that it
may, and likely does, contain errors, including errors in analysis and
interpretation of decisions, and that the user should not rely on the Digest
analyses and interpretations but must read, analyze and rely on the user's own

O cited.
analysis of the actual Comission, Appeal Board and Licensing Board decisions

Further, neither the United States, the Nuclear Regulatory Comission,
Aspen Systems Corporation, nor any of their employees makes any expressed or
implied warranty or assumes liability or responsibility for the accuracy,
completeness or usefulness of any material presented in the Digest.

The Digest is roughly structured in accordance with the chronological sequence
of the nuclear facility licensing process as set forth in Apper. dix A to 10 CFR
Part 2. Those decisions which did not fit into that structure are dealt with
in a section on " general matters." Where appropriate, particular decisions are
indexed under moie than one heading. Some topical headings contain no decision
citations or discussion. It is anticipated that fJture updates to the Digest
will utilize these headings.

This edition of the Digest will be updated in the future. The updates will be
prepared in the form of replacement pages.

We hope that the Digest will prove tn be as useful to the members of the public
as it has been to the members of the Office of the General Counsel. We would
appreciate from the users of the Digest any coments or suggestions which would

,

| serve to improve its usefulness.

! Office of the General Counsel
U.S. Nuclear Regulatory Comission
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.

l
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'
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p i 2.9.3

There is nothing in 10 CFR 9 2.714 or the case law inter-
preting that rule which permits Licensing Boards to exclude
certair groups beccuse of their opinions on nuclear power,
either generally or as related to specific plants, nor is
there a Comission rule prescribing the conduct of any party
(other than Itcensees or others suiject to its regulatory
jurisdictions outside adjudicatory proceedings. (p.nsolidettd
[dissn_Co gf)New YorA (Indian Point, Unit 2); Egyar_MthgI_ tty
pf the_ State of.. hey _19d (Indian Potnt, Unit 3), CL1-82-15,16
NP.C 27, 31, 32 (1982).

The testimony of experts s)onsored by petitioner may make a
valuable contribution to tie record, but the merits of that
testimony need not be decided in order to admit a petitioner
as a party. Arizona Public Service Co. (Palo Verde Nuclear
Generating Station Units 1, 2 and 3), LDP-82-1178,16 NRC
2024, 2029 (1982).

In past operating license cases, petitions to intervene
we,e sometimer considered and ruled upon by an ASLB
esoeciolly appointed for that purpose, and a separate
AS.B conducted separate proceedings if intervention were
permitted. PJLCJfic_ Gas & Electric Co (Stanislaus Nuclear
Project, Unit 1), ALAD-400, 5 NRC 1175, 1177-78 1977). In

|V construction permit cases, a single ASLB usually(performed
O

1

Doth tasks. .ig.c tiliilulppj_ Egger & Liaht_ Cat (Grand Gulf
Nuclear Station, Units 1 & 2), ALAB-130, 6 AEC 423, 424 n.2
(1973).

,

In rull.ig on a petition to intervene, the Licensing Board
must consider, inter alia, the nature of petitioner's right
under the Atomic Energy Act to be made a party to the
proceeding, the i.ature and extent of petitioner's property,
financial or other interest in the proceeding, and the
possible offect of any Order which m:y be entered in the
proceeding on the petitioner's interests. 10 CFR i 2.714(d);
Washinaton Public_Egwer Sucolv System (WPPSS Nuclear Projectr.
No. 3 and No. 5) LBP-77-16, 5 NRC 650 (1977). These
standards also apply to a petition to intervene in a materials
licensing proceeding, Seouovah Fuels Corporation, LBP-91-5,
33NRC163,164,166(1991), sj. ting, 10 CFR 6 2.1205(g).

Aninterventionpetitionrust,under10CFR62.714Ca)(2),
set forth with particularftr certain factors regarding N
petitioner's interest in the proceeding and address the
criteria set fcrth in 10 CFR 5 c.714(d). Elorida Power and
Light _Lo (Turkey Point Flant Units 3 and 4), CL1-81-32,
14 NRC 959, 960 (1981); Consumers Power Co. (Big Rock Point
Plant), CLI-81-32, 14 NRC 962, 963 (1901).

,
,

(w
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I 2.9.3

A petition for leave to intervene must set forth with
particularity the interest of the petitioner in the proceed-
ing, how that interest may be affected by the results of the
proceeding, including the reasons why petitioner shoulo be
permitted to intervene, and the specific aspect of the subject
matter of the proceeding as to which petitioner wishes to
intervene. 10 CFR 6 2.714(a)(2); Ytrm0At Yankee Nurdear
E9WCLCork (Vermont Yankee Nuclear Power Station) LDP-90-6,
31 NRC 85, 88, 89, 90 (1990). The burden is on the petitioner
to satisfy these requirements. 10 Cf R i 2.732, titirop#llit0
Edligh E L (Three Mile Island Cuclear Station Unit 1), CL1-
83-25, 18 NRC 327, 331 (1983); Elor.ida PoncLand_LigttLCh
(St. Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32,
34 (1987). A petition to intervene in a materials licensing
proceeding must satisfy similar requirements. LQab11100
[ngLnR rja9t_inL (Hematite fuel Fabrication facility), LBP-
89-23, 30 MC 140,143,145-146,147-148 (1989), citina, 10
CFR 6 2.1205(d).

Petitioners for intervention are required by Commission
regulations to set forth in their petitions their interest in
the proceeding, how that interest might be affer.ted by the
result of the proceeding, the reasons why they should be
permitted to intervene, and the specific aspects of the
subject matter as to which intervention is sought. EMhicl_-
Dhia Electric CoEn1Dy (Limerick Generating Station, Units 1
and 2), LBP-82-43A, 15 NRC 1423, 1431 (1982), gjijAg, 10 CFR
6 2.714(a)(2). Sn ytrmont Yankee _tiggj_q1r PoWar_CDIE
(Vermont Yankee Nuclear Power Station), LDP-87-7, 25 NRC 116,
118 (1987).

The ASLB must make specific determinations as to whether
the petition is proper and meets the requiremtents for
intervention and must articulate in reasonable detail
the basis for its determination. hauesne_Linht Co. (Beaver,

Valley Power Station, Unit 1), ALAB-105, 6 AEC 181 (1973);
NorthermitAtes Power Ch (Prairic Island Nuclear Generating
Plant, Units 1 & 2), ALAB-104, 6 AEC 179 (1973). Sn Rqnkwg11
Jatgrnational Coro. (Rocketdyne Division), ALAB-925, 30 NRC
709, 722 (1989) (rulings on intervention petitions should be
in writing), Af f'd, CL1-90-5, 31 NRC 337, 341 (1990).

Assuming that the requisite personal interest of the inter-
venor is shown, if the ASLB determines that there is present
at least one contention which meets applicable requirements,
intervention will be permitted. The ASLB has no duty to
consider additional contentiens for the purpose of determining
whether intervention should be permitted. tilliijijppi PoWr_J
Liaht CL, ALAB-130, lupn, 6 AEC at 424; Louisiana Power._1
Light.fL (Waterford Steam Electric Station, Unit 3), ALAB-
125, 6 AEC 371, 372 (1973); hoqesne Light Ch (Beaver Valley
Power Stat'.on, Unit 1), ALAB-109, 6 AEC 243, 245 (1973).
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|

<-~s i 2.9.3iV) Although 10 CIR 6 2.714 has been amended with regard to the
time for filing contentions, the "one good contention" rule
remains. 10 CFR i 2.714(b). Eug1LSaundJaver_and_L19hLCat
(Skagit/HanfordNuclearPowerProject, Units 1and2),LDP-82-
74,16 NRC 981, 985 (1982),1111D9, E1DGj.nn1LLG1 Land
Elgciric Co. (William H. Zimer Nuclear Station), LBP-80-14,
11 NRC 570, 571 (1980).

10 CFR 5 2.714 now pemits the amendment of petitiens to
intervene and contentions up to 15 days prior to the first
preheartnq conference. The presiding board may, of course,
set a different time period pursuant to 10 CFR 5 2.711.
GeneraLElag.tric Co. (CETR Vallecitos), LBP-83-19,17 NRC 573,
578 (1983). A petitioner has an unlimited right tr, amend its
intervention petition until 15 days prior to the first
prehearing conference. G10rRI.a Power CL (Vogtle Electric
GeneratingPlant, Units 1and2),LBP-90-29,ghNRC89,91,93
(1990), citina, 10 CFR i 2.714(a)(3).

A petitioner must advance at Itast one admissible contention
in order to be permitted to intervene in a proceeding.
Philadelnh11_Eletiric Co. (Limerick Generating Station, Units
1 and 2), LBP-82-43A, 15 NRC 1423, 1432 (1982), citina, 10 CFR
i 2.714(a)(2), Minissioni P MCJ_tud.11ght_CA (Grand Gulf2

;q Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 424
(1973); YgrtD91Ltl taten_N E lear Power CerA (Vermont Yankee

A Nuclear Power Station), LBP-87-7, 25 NRC 116,118 (1987).

Pro se petitioners will be held to less rigid standards of
clarity and precision with regard to the petition to inter-
vene. Nevertheless, a totally deficient petition will be
rejected. Enhlis l erY A C_Ilefir1G l_ Gas Co. (Salem Nuc1 ear
Generating Statien, Units 1 & 2), ALAB-136, 6 AEC 487, 489
(1973).

In NRC proceedings in which a hearing is not mandatory
but depends upon the filing of a successful intervention
petition, an " intervention" Licensing Board has authority
only to pass upon the intervention petition. If the
petition is granted, thus giving rise to a full hearing,
a second Licensing Bohrd, which may or may not be composed of
the same members as the first Board, is established to conduct
the hearing. Wisconsin Electric Payer Company (Point Beach
Nuclear Plant, Units 18k 2), LBP-78-23, 8 NRC 71, 73 (1978).
See also Commonwealth Edison Co. (Byron Station, Units 1 and
2), LBP-81-30-A, 14 NRC 364, 366 (1981), citing, Pacific Gn
ynd Electric Co. (Stanislaus Nuclear Project, Unit 1), ALAB-
400, 5 NRC 1175 (1977).

Section 189a of the Atomic Energy Act does not provide an
(x unqualifted right to a hearing. The Commission is authorized

I ,

(d to establish reasonable regulations on procedural matters like
the filing of petitions to intervene and on the proffering of

JANUARY 1992 PRDIEARING MATIERS 15

_ . . .. . . . . . __



- .= _ . - - _

i 2.9.3.1

contentions. Duke Power C.h (Catawba Nuclear Station, Units 1
and 2), CLI-83-19, 17 NRC 1041, 1045 (1983), citing, DPl v.
EG, 502 F.2d 424 (D.C. Cir. 1974); Easton Utliities Commis-
sion v, E G, *24 F.2d 847 (D.C. Cir. 1970).

The identity of specific individual members of a petitioner
organization whosa interests are being represented by that
organization is not viewed as an integral and material portion
of the petition to intervene. Any change in membership,
therefore, does not require an amendment of the petition.
Muhington Public Power Suoolv Evitam (WPPSS Nuclear Project
1), L8P-83-59, 18 NRC 667, 669 (1983).

While it is true that a petitioning organization must disclose
the name and address of at least one member with standing to
intervene so as to afford the other litigants the means to
verify that standing exists, Ugnton Liahting and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,
9 NRC 377, 389-400 (1979), there is no requirement that the
identification of such a member or members be made in the
petition to intervene or in an attached affidavit. Washincton
Eublic Power Supply System (WPPSS Nuclear Project 1), L8P-83-
59, 18 NRC 667, 669 (1983).

The provision in original 10 CFR i 2.714(a), that a petition
to intervene be accompanied by a supporting affidavit setting
forth the facts pertaining to the petitioner's interest, was
abolished effective May 26, 1978. 43 Fed. Rea. 17,798 (1978).
Washinoton Public Power Supply System (WPPSS Nuclear Project
1), LBP-83-59, 18 NRC 667, 669 (1983).

Once a member has been identified sufficiently to afford
verification by the other parties and the petition to
intervene has been granted, it is presumed that the
organizational petitioner continues to represent individual
members with standing to intervene who authorize the
intervention. It is doubtful that the death or relocation
outside the geographical zone of interest of the only
named members upon whom standing was based would defeat this
presumption and require a further showing of standing.
WMhinaton Public Power Supoly System (WPPSS Nuclear Project
1), LBP-83-59,18 NRC 667, 669 (1983).

2.9.3.1 Pleading Requirements

Under 10 CFR 6 2.714, a petition to intervene must:

(1) be in writing;

(2) identify the specific aspect or aspects of the subject
matter of the proceeding as to which the petitioner
wishes to intervene;
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- __ __. . _ _ - - . - _ _ - - _ - - _ _



-_ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ - _ _

1

6 2.9.3.1
,

V
(3) set forth with >articularity the interest of the

petitioner in tie matter, the manner in which that
interest may be affected by the proceeding, and the
reasons why the petitioner should be permitted to
intervene with particular reference to the petitioner's
right to be made a party under the Atomic Energy Act, the
nature and extent of petitioner's property, financial or
other interet.t in the proceeding, and the possible effect
of any order entered in the proceeding on petitioner's
interest.

In addition, prior to the first prehearing conference, the
petitioner must file a supplement to his petition to intervene
which sets forth the contentions the petitioner seeks to have
litigated and the basis for each contention set forth with
reasonable specificity. 10 CFR S 2.714(b). Illinois Power
(h (Clinton Power Station, Unit 1), LBP-81-61, 14 NRC 1735,
1737 (1981). Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), L8P-82-100, A6 NRC 1649, 1654 (1982).
Where a contention is made up of a general allegation which,
standing alone, would not be admissible under 10 CFR S
2.714(b), plus one or more alleged bases for the contention
set forth with reasonable specificity, the matters in

p controversy raised by each such contention are limited in

V) scope to the specific alleged basis or bases set forth in the:

contention. Clintort, inpn , 14 NRC at 1737.

Under 10 CFR i 2.714 and 10 CFR S 2.714(b) an intervention
petition must not only set forth with particularity the
interest of the petitioner and how that interest may be
affected by the proceeding, but must also include tho bases
for each contention, sufficiently detailed and specific to
demonstrate that the issues raised are admissible and that
further inquiry is warranted. Maine Yankee Atomic Power Co.
(Maine Yankee Atomic Power Station), LBP-82-4, 15 NRC 199, 206
(1982). See also Philadelohia Electric Co.__ (Limerick Generat-
ing Station, Unit 1), LBP-86-9, 23 NRC 273, 277 (1986).

In general, these elements have been construed as requiring
the petitioner to show:

(a) that he has a personal interest in the matter (LL,
residence in proximity to the reactor - it.g Northern
States Power Cg2 (Prairie Island Nucicar Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188 (1973);

(b) how that interest may be adversely affected;

(c) the specific contentions as to which the petitioner
em desires to participate.

L)
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Philadelphia Electric _h (Peach Bottom Atomic Power Station,
Units 2 & 3), CL1-73-10, 6 AEC 173 (1973); Florida Power and
LighL A (Turkey Point Plant, Units 3 and 4), CL1-81-31, 14
NRC 959, 960 (1981), citina, Eghlic Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), CL1-
80-10, 11 NRC 438 (1980); Gnipers PoggL A (Big Rock Point
Plant), CL1-81-32, 14 NRC 962, 963 (1981).

In BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974), the Court of
Appeals for the District of Columbia Circuit upheld various
aspects of 10 CFR $ 2.714, including the requirement that
contentions be s)ecified, and the requirement that the basis
for contentions se set forth.

Section 189a of the Atomic Energy Act does not provide a non-
discretionary right to a hearing on all issues arguably
related to an acknowledged enforcement problem without regard
to the scope of the enforcement action actually proposed or
taken, in order to be granted leave to intervene, one must
demonstrate an interest affected by the action, as required by
10 CFR $ 2.714. Bn ton Edison Co (Pilgrim Nuclear Powerx
Station), CL1-82-16, 16 NRC 44, 45 (1982), citino, DPI v.
Atomic Enerav Commission, 502 F.2d 424 (D.C. Cir. 1974).

Petitions drawn by counsel experienced in NRC practice must
exhibit a high degree of specificity. In contrast, Licensing
Boards are to be lenient in this respect for actitions drawn
Dro.se or by counsel new to the field or to tie bar. Kansas
Gas & Electric Co. (Wolf Creek Generating Station), ALAB-279,
1 NRC 559, 576-577 (1975). For a more recent case acknowledg-
ing that a plLin petitioner for intervention should not be
held to the same standards of clarity and precision to which a
lawyer might reasonably be expected to adhere in the petition
to intervene, ing Risconsin Public Serlice Coroorat b3
(Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC 78, 82
(1978).

Although a totally deficient pleading may not be justified on
the basis that it was prepared without the assistance of
counsel, a pro se petitioner is not "to be held to those
standards of clarity and precision to which a lawyer might
reasonably be expected to adhere." Public Service Electric
and Gas Comoany (Salem Nuclear Generating Station., Units 1 and
2), ALAB-136, 6 AEC 487, 489 (1973), cited in Houston Liahting
and Power _A (Allens Creek Nuclear Generating Station, Unit
1), ALAB-590, 11 NRC 542, 546 (1980); O ngymers Power Cot
Midland Plant, Units 1 and 2), LBP-82-63,16 NRC 571, 578
1982).

A petitioner is not permitted to inenrporate massive docu-
ments by reference as the basis for, or a statement of, his
contentions, lennene.e Valley Authority (Browns Ferry Nuclear
Plant, Units 1 & 2), LRP-76-10, 3 NRC 209, 216 (1976).
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() A petition to intervene which seeks to raise antitrust
contentions must comply with the requirements of !0 CFR
5 2.714 and must clso set forth with particularity:

(1) facts which describe a situation inconsistent with the
antitrust laws or their underlying policies;

(2) facts which describe the existence of a meaningful nexus
between the activities under the nuclear license and the
aforementioned anticompetitive " situation";

(3) the specific relief sought, including whether, how and to
what extent any license conditions imposed by the
attorney general fall to provide the requested relief.

Wolf Creek, ALAB-279, lugr3; see alsa Duke Power _fh (Catawba
Huclear Station, Units l'and 2), LBP-81-1, 13 NRC 27, 32
(1981).

Petitions to intervene must initially specify the " aspect or
aspects" of the subject matter of the proceeding as to which
the petitioner wisher b intervene. An " aspect" is broader
than a " contention" bta narrower than a general reference to
the NRC's operating statutes. Consumers Power Co. (Midland
Plant, Units 1 & 2), LDP-78-27, 8 NRC 2'5, 278 (1978). A/[) Board lacks jurisdiction to consider an intervention petition

V in which the aspect of the proposed intervention is not within
the scope of the proceeding. Miladelphdallaciriclh
(Limerick Generating Station, Unit 1), LBP-80-9, 23 NRC 273,
277 (1986). Until the petitioner files a list of contentions,
the publication in the Eederal_ Re>aister of a notice of
opportunity for a hearing on proposed operating license
amendments may serve to sufficiently specify the aspects as to
which the petitioner wishes to intervene. Arizona Public
Service Co. (Palo Verde Nuclear Generating Station, Units 1,
2, and 3), LBP-91-4, 33 NRC 153, 159 (1991).

Under 10 CFR i 2.714 it is no longer necessary for peti-
tioners for intervention to advance at least one viable
contention when initially filing a petition to intervene,
lhe petition may later be supplemented to include contentions.
There is no single date when the petition must be supple-
mented. Pursuant to 10 CFR i 2.714(b), the supplement may be
submitted without leave of the presiding officer 15 days prior
to the special prehearing conference or, if none is held, the
first prehearing conference. Wisconsin Electric Power Comoany
(Point Beach Nuclear Plant, Units 1 & 2), LBP-78-23, 8 NRC 71,
74 (1978).

Where an original notice of hearing is overly narrowly drawn,
(q a requirement that those who subsequently seek to intervene

V) state that they did not intervene before because of limita-
tions in the original notice was not an abuse of discretion.
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i 2.3.3.2
ligni.on Liahting and Powet_CL (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALABe574, 11 NRC 7, 10 (1980).

The petition of an organization to intervene must show that
the person signing it has been authorized by the organization
to do so. Qti.tq11_[diton Comoiny (Enrico fermi Atomic Power
Plant, Unit 2), LDP-79-1, 9 NRC 73, 77 (1979).

2.9.3.2 Defects in Pleadings

Although the requirements of 10 CFR 6 2.714 must ultimately
be met, the Apaeal Panel has made it clear that every bene-
fit of the douat should be given to the potential ir.ter-
venor in order to obylate dismissal of an intervention
petitie because of inarticulate draftsmanship or proce-
dural pleading defects. As such, petitioners will
usually ce permitted to amend petitions containing curable
defects. Lirginia Electric & Pogpr__CL (North Anna
Fower Station, Units 1 & 2), ALAB-146, 6 AEC 631 (1973). he
Lona Island LiatiLing_[L (Shoreham Nuclear Power Station, Unit
1), LDP-91-1, 33 NRC 15, 40 (1991); U na Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit ' 8P-91-7, 33 NRC'

.

179, 195 (1991). A Licensing Board itself has no duty to
recast contentions offered by a petitioner to make them
acceptable under the regulations. Commagnyca_1th Edison Cpt
(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974);
Public Service Co. of tiew Hamosh.ir.g (Seabrook Station, Units 1
and 2), LBP-82-106, 16 NRC 1649, 1660 (1982). Refusal to do
so cannot constitute error. M brgd , igar1, citing, Z. ipa,
MD '

intervention petitions and requests for hearing cannot
properly raise antitrust issues and health and safety issues
in the same proceedings. DA e Power C02 (Catawba Nuclear
Station, Units 1 and 2), LBP-81-1, 13 NRC 27, 32 (1981).

2.9.3.3 Time Limits / Late Petitions

The Commission's regulations at 10 CFR S 2.714(a)(1) provide
that nontimely filings of petitions to participate as a party
will not be entertained absent a determination that the
petition should be granted based upon a balancing of five
factors. (ign 2.9.3.3.3 for five factors). Out of the five
factors enumerated in 10 CFR 6 2.714(a), the factors involving
the availability of other means to protect petitioner's
interest and the ability of other parties to re) resent
petitioner's interest are entitled to less weig1t than the
other three. (he 2.9.3.3.3) . Mississioni Power and Licht
Ch (Grand Gulf Nuclear Station, Units 1 and 2), LBP-82-92,16
NRC 1376, 1381, 1384 (1982); Kagias_ Gas and Electric Co. (Wolf
Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 887
(1984), citina, Detroit Edison Co, (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-707,16 NRC 1760,1767 (1982).
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. Regarding a Petition to intervsne, some waight may be attached
to the fact that lateness, though not justified, is not
extreme. It is permissible to consider the fact that a
petition was filed only two months late if the start of the
proceeding will not be substantially delayed. Puaet Sound
h er and Licht Co. (Skagit/Hanford Nuclear Power Project.
Units 1 and 2), LBP-82-74, 16 NRC 981, 985 (1982), riting,
Duke Power _Cp_,. (Amendment to Materials License SNM - 1773 -
1ransportation of Spent fuel from Oconee Nuclear Station for
Storage at McGuire Nuclear Station), ALAB-528, 9 NRC 146, 150
(1979).

If the lateness of a Petition to intervene is not egregious,
and will not cause substantial delay to the )arties, those
considerations will outweigh the fact that tie balance of the
five factors required ander 10 CFR S 2.714(a)(1) tips slightly
against the petitioner. Skaait/Hanford, inn,16 NRC at 985.

The exclusion from a proceeding of persons or organizations
who have slept on their rights does not offend any public
policy favoring broad citizen involvement in nuclear licensing
adjudications. Assuming that such a policy finds footing in
Section 189a of the Atomic Energy Act of 1954, as amended, 42
U.S.C. 5 2239(a), it must be viewed in conjunction with the
equally important policy favoring the observance of estab-O 11shed time limits. Lona Island Liahtina Co (Shoreham

V Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 396 n.37
(1983).

2.9.3.3.1 Time for filing Intervention Petitions

Petitions to intervene or requests for hearing must be filed
not later than the time specified in the notice for hearing or
as provided by the Commission, the presiding officer or the
Licensing Board designated to rule on petitions and/or
requests for hearing, or as provided in 10 CFR S 2.102(d)(3)
(with regard to antitrust matters); Lona Island Linhtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC
112, 116 (1983).

A Licensing Board did not abuse its discretion in shortening
the time to file contentions where there were many inter-
venors. Houston Lichtina and Power Cg2 (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-574, 11 NRC 7, 13 (1980).

2.9.3.3.2 Sufficiency of Notice of Time Limits on-Intervention

Although the Appeal Board has stated that it would leave open
the question as to whether Federal Reaister notice without
more is adequate to put a potential intervenor on notice for,

; filing intervention petitions, Pennsylvania Power and Licht/m (s (Susquehanna Steam Electric Station, Units 1 & 2), ALAB-1
'-

V 148, 6 AEC 642, 643 n.2 (1973), the Board tacitly assumed that
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such notice wC sefficient in hnnessee Valley Authority
(Browns Ferry Nuclear Plant, Units 1 & 2), ALAB-341, 4 NRC 95
(1976) (claims by petitioner that there was a " press blackout"
and that he was unaware of Commission rules requiring timely
intervention will not excuse untimely petition for leave to
intervene).

2.9.3.3.3 Consideration of Unthly Petitions to Intervene

Section 10 CFR 2.714(a) provih s that nontimely petitions to
intervene or requests for hearing will not be considered
absent a determination that thi petition or request should be
granted based upon a balancing of the following factors:

(1) good cause, if any, for failure to file on time;

(2) the availability of other means for protecting the
petitioner's interests;

(3) the extent to which petitioner's participation might
reasonably assist in developing a sound record;

(4) the extent to which the petitioner's interest will be
represented by existing parties; and

(5) the extent to which petitioner's participation will
broaden the issues or delay the proceeding.

Puaet Sound Power and Licht C L (Skagit/fianford Nuclear Power
Project, Units I and 2), LBP-82-74, 16 NRC 981, 984 (1982);
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
LBP-82-95, 16 NRC 1408, 1429 (1982); Metropoliinn. Edison Ch
(Three Mile Island Nuclear Station, Unit 1), CL1-83-25,18 NRC
327, 331 n.3 (1983); Lgna Island Liahtina.sh (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.3
(1983), citina,10 CFR 6 2.714(a)(1); Hashinatan Public PoweC
Supply System (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
1167,1170 n.3 (1983); Kansas Gas and Elef;.tric Ch (Wolf
Creek Generating Station, Unit 1), LBP-84-17, 19 NRC 878, 883
(1984); General Electric Co. (GETR Vallecitos), LBP-84-54,
20 NRC 1637, 1643-1644 (1984); Boston Edison Co. (Pilgrim
Nuclear Power Station), LBP-85-24, 22 NRC 97, 98 n.3 (1985),
affirmed, ALAB-816, 22 NRC 461 (1985); Philadelphia Electric
[m. (Limerick Generating Station, Unit 1), LBP-86-9, 23 NRC
273, 278 n.6 (1986); Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), CLI-38-12, 28 NRC
605, 608-609 (1988), reconsid. denied on other arounds, CL1-
89-6, 29 NRC 348 (1989), aff'd sub nom , Citizens for Fair
Utility Reaulation v. NRC, 898 F.2d 51 (5th Cir. 1990);
Florida Power and Liaht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 76 (1990).

O
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k This consideration must be weighed against the petitioner's\

strong interest in the proceeding under 10 CFR $ 2.714(d).
Skaatt/Hanford, igpri,16 NRC at 984.

4

in ruling on a petition for leave to intervene that is
untimel , the Coanission must consider, in addition to thei

factors set forth in 10 CFR $ 2.714(factors set forth in 10 CFR 5 2.714( )):(1), the following(1) The nature of the
petitioner's right under the Act to e made a party to the
proceeding; (2) The nature and extent of the petitioner's
property, financial, or other interest in the proceeding; and
(3) The possible effect of any order which may be entered in
the proceeding on the petitioner's interest. tiet roonlitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-
83-25, 18 NRC 327, 331 n.3 (1983).

The burden of proof is on the petitioner. Thus, a person
who files an untimely intervention petition must affirma-
tively address the five lateness factors in his petition,
regardless of whether any other parties in the proceeding
raise the tardiness issue. Even if the other parties waive
the tardiness of the petition, a Board, on its own initiative,
will review the petition and weigh the five lateness factors.
Boston Edison Ch (Pilgrim Nuclear Power Station), ALAB-816,
22 NRC 461, 466 n.22 (1985).,

( A late petitioner who fails to address the five lateness
factors in his petition does net have a right to a second
opportunity to make a substantial showing on the lateness
factors. However, a Board, as a matter of discretion, may
give a late petitioner such an opportunity. Pilarim, lucra,
22 NRC at 468.

A late petitioner's obligation to affirmatively address the
five lateness factors is not affected by the extent of the
tardiness. However, the length of the delay, whether measured
in days or years, may influence a Board's assessment of the
lateness factors. Eilarim, spra, ALAB-816, ?2 NRC at 468
n.27.

Amendments to Section 2.714 make it clear that a showing of
good cause for the untimeliness of a petition is only one
factor to be considered and balanced. Prior to these
amendments, the " good cause" factor was given special
treatment, although a showing of good cause would not relieve
a Licensing Board of its obligation to consider the other
factors. Duke Power C L (Percins Nuclear Station, Units 1, 2
& 3), ALAB-431, 6 NRC 460 (1977): Florida Pow g _& Liaht Co.
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22
(1977); tietropoli1MLMison Co. (Three Mile Island Nuclear
Station, Unit 2), ALAB-384, 5 NRC 612 (1977); Maine Yankee(-) Mpmic Power Co. (Maine Yankee Atomic Power Station)lo Verde

, LBP-82-
(/ 4, 15 NRC 199 (1982); Arizona Public Service Co. (Pa
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Nuclear Generating Station, Units 1, 2 and 3), LBP-82-Il70, 16
NRC 2024, 2026 (1982). In addition, it ha. been held that
even if a petitioner fails to establish good cause for the
untimely petition, the other factors must be examined, (mtg
Island Liahtina Cg2 (Jamesport Nuclear Power Station, Units 1
and 2), ALAB-292, 2 NRC 631 (1975), although the burden of
justifying intervention on the basis of the other factors is
considered to be greater when the petitioner fails to show
good cause. Nuclear Fuel Services. Inn (West Valley
Reprocessing Plant), CL1-75-4, 1 NRC 273 (1975); USERDA
(Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383
(1976); Virainia Elettdq_A_fower Co (North Anna Station,x
Units 1 & 2), ALAB-289, 1 NRC 395, 398 (1975); Philadelohia
Electric Co. (Limerick Generating Station, Unit 1), LBP-86-9,
23 NRC 273, 279 (1986).

Absent a showing of good cause for a very late filing, an
intervention petitioner must make a " compelling showing"
on the other four factors stated in 10 CFR 6 2.714(a)
governing late intervention. Mississiop M pwer & Liaht Co.
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704,16 NRC
1725, 1730 (1982), citina, Smtth Carolina Electric and Gas
[L (Virgil C. Semer Nuclear Station, Unit 1), ALAB-642,13
NRC 881, 894 (1981), aff'd sub nom Fairfield United Action
yJgelear Reau11 tory Comission, 679 F.2d 261 (D.C. Cir.
1982). See also Dgtroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764 (1982), citina,
Grand Gulf, tunta,16 NRC at 1730; Lona Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC
387, 397 (1983); General Eledric Co. (GETR Vallecitos), LBP-
84-54, 20 NRC 1637, 1645 (1984). .

A satisfactory explanation for failure to file on time does
not automatically warrant the acceptance of a late-filed
intervention petition. The additional four factors specified
under 10 CFR 6 2.714(a) must also be considered. However,
where a late filing of an intervention petition has been
satisfacto;'ly explained, a much smaller demonstration with
regard to tne other factors of 10 CFR f 2.714(a)lic Serviceis necessarythan would otherwise be the case. Wisconsin Pub
Corooration (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC
78, 83 (1978).

The five factors listed in 10 CFR $ 2.714(a) ars tr be
considered in determining whether to allow late intervention.
Houston Lichtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-671, 15 NRC 508, 509 (1702);
Cincinnati Gas and Electric Co. (Zimmer Nuclear Power Station,
Unit 1), LBP-82-54, 16 NRC 210, 213-214 (1982); J_exas
Utilities Electric Co1 (Comanche Peak Steam Electric Station,
Units 1 and 2), CL1-89-6, 29 NRC 348, 353 (1989). Newly
acquired standing by moving to the vicinity of a plant is not
alone enough to justify belated intervention. Nor does being
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< articulate show a contribution can be made in develo)ing the
record. Other parties having the same interest weigi against
allowing late intervention. Houston Lichtina and Power C h-

(Allens Creek Nucleer Generating Station, Unit 1), ALAB-582,
11 NRC 239, 241 (1980).

The first factor of those specified in 10 CFR $ 2 714(a)
is whether there exists "failure to file on timo." good cause, if any, for theCincinnati Gas and Electric
Comoany (William H. Zimmer Nuclear Power Station).
ALAB-595, 11 NRC 860, 862 (1980). In considering the
" good cause" factor, the Appeal Board pointed out that a
strong excuse for lateness will attenuate the showing
necessary on the other factors of 10 CFR i 2.714. It

added that the 1978 amendment of the language of i 2.714,
far-from altering this substantive principle, regarding
excuse for. lateness, merely codified it. Puaet Sound
Power & Liaht Company (Skagit Nuclear Power Project.
Units 1 and-2), ALAB-523, 9 NRC 58, 63 (1979). See also
Florida Power and Liaht Co. (St. Lucie Nuclear Power Plant,
Unit No. 2),-ALAB-420, 6 NRC 8, 22 (1977), uffirmed, CLI-78-
12, 7 NRC 939 (1978).-

'

The burden of showing good cause is on the late petitioner.

O Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
LBP-82-96, 16 NRC 1408, 1432 (1982).

The Appeal Board has held that whether there is-" good cause"
for_ a_ late filing depends entirely upon the substantiality of-

the reasons assigned for not having filed at an earlier date.
South Carolina Electric and_ARLfA (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-64?, 13 NRC 881, 887 n.5 (1981).

- Although a concrete definition as to what constitutes " good
cause" has-not been established, certain excuses for delay
have-been held to be insufficient to-justify late filing. For
example, in Boston Edison Co (Pilgrim Nuclear Power Station,o

L Unit 2), LBP-74-63, 8 AEC 330 (1974), A.f.f'd, ALAB-238, 8 AEC .

| 656 (1974), it was held that neither the fact that the
E corporate citizens' group seeking to intervene was not

,

chartered prior to the cutoff date for fDing, nor the fact i

that the applicant changed its application by dropping one of
the two units it intended to build, gave good cause for lateo

,

| filing. Similarly,- claims by-a petitioner that there was a
" press blackout" and that he was unaware of the Commission's
rules requiring timely intervention will'not excuse an-

untimely petition for leave to intervene. Tennessee Valley

| Authorit.y (Browns Ferry Nuclur Plant, Units 1 & 2), ALAB-341,
4 NRC 95 (1976), nor will fa14ure to read the Federal

!. Reaister. South Carolina Electric and Gas Co. (Virgil C.p Summer Nuclear Station, Unit-1), LBP-81-ll, 13 NRC 420, 423
G (1981), citina, New Enaland Power and Licht Co. (NEP Units 1 '

,
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and 2), LBP-78-18, 7 NRC 932, 933-934 (1913); Florida. Power
and Licht Co. (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-90-5, 31 NRC 73, 79 (1990). The showing of good
cause is required even though a petitioner seeks to substitute
itself for another party. Gulf States Utilitici_W (River
Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977).

Licensing Boards and Appeal Boards have both considered
various excuses to determine whether they constitute
" good cause." NW1y-accuired organizational existence
does not constituto good cause for delay in seeking
intervention, f aroliria Power and light Comnitny (Shearon
Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC
122, 124 (1979), cited in Cincinnati Gas and Electric _
CL (William H. Zimmer Nuclear Station), LBP-80-14, 11
NRC 570 (1980) and iguth Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), LBP-81-ll,
13 NRC 420, 423 (1981); and Kansas Gas and Electric %
(Wolf Creek Generating Station, Unit 1), LBP-84-17,19
NRC 878, 887 (1984); [ lor _ida Power and Liaht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73,
80-81 (1990). Nor does preoccupation with other matters
afford a basis for excusing a nontimely petition to intervene.
Poor judgment or imprudence is not good cause for late filing.
Pucet Sound Power & lioht C L (Skagit Nuclear Power Project,
Units 1 and 2), LBP-79-16, 9 NRC 711, 714 (1979). The Apaeal
Board did not accept as an excuse for late intervention tie
claim that petitioner, a college organization, could not meet
an August petition deadline because most of its members were
away from school during the summer and hence unaware of de-
velopments in the case. Such a consideration does not relieve
an organization from making the necessary arrangements to
insure that its interest is protected in its members' absence.
On the other hand, new reguletory developments and the
availability of new informaion may constitute good cause for
delay in seeking intervention. Ruke Power Company (Amendment
to Gaterials License SNH-1773 -- Transportation of Spent fuel
from Oconee Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 148-149 (1979). See also
Cincinnati Gas and Electric Co1 (William H. Zimmer Nuclear
Station), LBP-80-14,11 NRC 570, 572-573 (1980).

The Licensing Board will not accept a petitioner's claim of
excuse for late intervention where the petitioner failed to
uncover and apply publicly available information in a timely
manner. Kansas EiLLmd Electric Co._ (Wolf Creek Generating
Station, Unit 1), LBP-04-17,19 NRC 878, 886 (1984), citina,

.

Lqna_ Island Liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-83-42, 18 NRC 112, 117, Af_f'd, ALAB-743, 18 NRCf

387 (1983); Florida Power and _ Licht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 79
(1990).
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Newly arising information has long been recognized as
providing " good cause" for acceptance of a late contention.
LQnlymers Power _CL (Mid1and P1 ant, Units 1 and 2). LBP-82-63,
16 NRC 571, 577 (1982), sitjng, Indiana and Michiaan Electric
C h (Donald C. Cook Nuclear Plant, Units 1 and 2), CL1-72-75,
5 AEC 13, 14 (1972); CincinnatLGALand Electric Co. (William
H. Zimer Nuclear Station), LBP-80-14,11 NRC 570, 574 (1980),
appeal dismissed, ALAB-595,11 NRC 860 (1980)

Before admitting a contention based on new information,
factors must be balanced such as the intervenor's ability to
contribute to the record on the contention and the likelihood
and effects of delay should the contention be admitted.
However, in balancing those factors, the same weight given to
each of them is not required. Consumers Power Co. (Midland
Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982),
citina,193tth Carolina Electric and Gas Co. (Virgil C. Sumer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 895 (1981).

Confusing and misleading letters from the Staff to a pro-
s3ective pro se petitioner for intervention, and failure of
t1e Staff to respond in a timely fashion to certain comunica-
tions from such a petitioner, constitute a strong showing of
good cause for an untimely petition. Wisconsin Public Service

o Corporation (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC

(V) 78, 81-82 (1978). And where petitioner relied to its
detriment on Staff's representations that no action would be
imediately taken on licensee's application for renewal,
elementary fairness requires that the action of the Staff
could be asserted as an estoppel on the issue of timeliness of
petition to intervene, and the petition must be considered
even after the license has been issued. Armed Forces
Radiobioloav Research Institute (Cobalt-60 Storage facility),
LBP-82-24, 15 NRC 652, 658 (1982), rev'd on other arounds,
ALAB-682, 16 NRC 150 (1982).

A petitioner's claim that it was lulled into inaction because
it relied upon the State, which later withdrew, to represent
its interests does not constitute good cause for an untimely
petition. Gulf States Utilities Co. (River Bend Station,
Units 1 & 2), ALAB-444, 6 NRC 760, 796 (1977). See Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-88-12, 28 NRC 605, 609 (1988), reconsid.
denied on other arounds, CLI-89-6, 29 NRC 348 (1989), aff'd
sub nom., Citizens for Fair Utility Reaulation v. NRC, 898
F.2d 51 (5th Cir. 1990). A petitioner who has relied upon a
State participating pursuant to 10 CFR 6 2.715(c) to represent
her interests in a proceeding cannot rely on her dissatisfac-
tion with the State's performance as a valid excuse for a
late-filed intervention petition where no claim is made that

q the State undertook to represent her interests specifically,
(V) as opposed to the public interest generally. Duke Power

Comogny (Cherokee Nuclear Station, Units 1, 2 & 3), ALAB-440,
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6 NRC 642 (1977). Stellig iguMLLarolina [ltctric andas
LL (Virgil C. Summer Nuclear Station, Unit 1), LBP-81-11, 13
NRC 420, 423 (1981); Lemanche Peth, lupa, 28 NRC at 610 (a
petitioner's previous reliance on another party to assert its
interests does not by itself constitute good cause), rfIgn116
deled on other aroundi, CLI-89-6, 29 NRC 340 (1989), afi'd
lub_ach, (1L11tns for itir_Qtility_Begul.ation v NRC, 898
F.2d 51, 55 (5th Cir.1990); flotida Power and Licht Co.
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
90-5, 31 NRC 73, 80 (1990). Nor will an explanation that
full-time domestic and other responsibilities was the reason
for filing an intervention petition almost three years late
saffice. Bergitt,lupn.

Just as a petitioner may not rely upon interests being
represented by another party and then justify an untimely
petition to intervene on the others' withdrawal, so a j

petitioner may not rely on the pendency of another
proceeding to protect its_ interests and then justify a
late petition on that reliance when the other petition
fails to re) resent those interests. A claim that
petitioner selieved that its concerns would be addressed
in another proceeding will not be considered good cause.
Lun10li. dated Edison _(L (Indian Point Station, Unit No.
2), LDP-82-1, 15 NRC 37, 39-40 (1982); Arizona Public
Service Co. (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3), LBP-82-ll7B. 16 NRC 2024, 2027 (1982),
11 must be established that petitioners were furnished
erraneous information on matters of basic fact and that it
wat reliance upon that information that prompted their own
inaction. Ealo Verde, Lupn,16 NRC at 2027-2028.

Employees of an applicant or licensee are not exempt fron, the
-

Commission's procedural rules. Thus, an employee's mere
assertions of fears of retaliation from the employer do not
establish good cause for late intervention. To encourage
employees to raise potentially significant safety concerns or
information. Section 210 of the Energy Reorganization Act, 42
U.S.C. 6 5851(a), prohibits employer retaliation against any
employee who commences or participates in any manner in an NRC
proceeding. Florida Power ano LichtA (Turkey Point Nuclear
Generat ing Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 77-79
(1990).

Where no good excuse is tendered for the tardiness, the
petitioner's demonstration on the other factors must be
particularly strong. Duke Powff CompJLny (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-431', 6 NRC 460, 462 (1977)
and cases there cited. See also Kansas GaianLLltCitic_LO_,
(Wolf Creek Generating Station, Unit 1), LBP-84-17,19 NRC
878, 887 (1984); EQnlymers Power Co. (Midland P1 ant, Units 1
and 2), LBP-82-63,16 NRC 571, 577 (1982), citing Nutlnt
fuel Services. Inc. and New York State Atomic ald_. Space
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Derelopment_Au bari b (West Valley Reprocessing Plant), CL1-
75-4, 1 NRC 273, 275 (1975). Absent a showing of good cause
for late filing, an intervention petitioner must make a
" compelling showing" on the other four factors stated in 10
CFR 6 2.714(a) governing late intervention. Missistippi Power
LLicht Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-
704, 16 NRC 1725, 1730 (1982), git.ing, South Carolina Electric
.anLGOLfai (Virgil C. Summer Nuclear Station, Unit 1), ALAB-
642, 13 NRC 881, 894 (1981), aff'd sub nomi DLirfield United
action v. Nuclear Regulatory Commission, 679 F.2d 261 (D.C.
Cir.1982); lexas Utilities Electricle (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-88-12, 28 NRC 605, 610
(1988), reconsid. denied on other arounds, CL1-89-6, 29 NRC
348 (1989), aff'd_1@. nom., Citizens for Fair Villfly
Reaulation v. NRC, 898 F.2d 51, 55 (5th Cir. 1990).

In determining how compelling a showing a petitioner must
make on the other four factors, a Licensing Board need not
attach the same significance to a delay of months as to a
delay involving a number of years. The significance of the
tardiness, whether measured in months or years, will generally
depend on the posture of the proceeding at the time the
petitinn surfaces. )lashinaton Public Power _1gnolv System
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173
(1983), sillng, Lona Isla1LLightina Co. (Shoreham Nuclearp) Power Station, Unit 1), ALAB-743, 18 NRC 387, 398-399 (1983).,U
With regard to the second factor - other means to protect
petitioner's interest - the question is not whether other
parties will adequately protect the interest of the peti-
tioner, but whether there are other available means whereby
the petitioner can itself protect its interest. Lona Island
Liahtina Co. (Jamesport Nuclear Power Station, Units 1 & 2),
ALAB-292, 2 NRC 631 (1975).

The second factor in 10 CFR 6 2.714(a) points away from
allowing late intervention if the interest which the peti-
tioner asserts can be protected by some means other than
litigation. Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1433 (1982).

The suggestion that an organization could adequately protect
its interest by submitting a limited appearance statement
gives insufficient regard to the value of participational
rights enjoyed by parties - including the entitlement to
present evidence and to engage in cross-examination.
Similarly, assertions that the organization might adequately
protect its interest by making witnesses available to a
successful petitioner or by transmitting information in its
possession to appropriate State and local officials are
without merit. Duke Power _ Company (Amendment to Materials(A) License SNM-1773 -- Transportation of Spent fuel from Oconee

J
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Nuclear Station for Storage at McGuire Nuclear Station), ALAB-
528, 9 NRC 146, 150 n.7 (1979).

Until the parties to a proceeding that nppose a late interven-
tion petition suggest another forum that appears to promise a
full hearing on the claims p1titioner seeks to raise, a
petitioner need not identify and particularize other remedies
as inadequate. Ectroit Edison 002 (Enrico fermi Atomic Power
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 n.6 (1982).

A petition under 10 CFR i 2.206 for a show cause proceeding is
not an adequate alternative means of protecting a late
petitioner's interests. The Section 2.206 remedy cannot
substitute for the petitioner's participation in an ad-
judicatory proceeding concerned with the grant or denial &
jnitio of an application for an operating license. )htshingig.D
E@lic Poger__lupply__SyMLm (WPPSS Huclear Project No. 3),
ALAB-747, 18 NRC 1167, 1175-1176 (1983). En florida Pgytt
Lnd Licht Ch (Turkt.y Point Nuclear Generating Plant, Units 3
and 4), LUP-90-5, 31 NRC 73, 81 (1990).

Participation of the NRC Staff in a licensing proceeding is
not equivalent to partici)ation by a private intervenor.
WEE 15. jL By analogy, t1e availability of nonadjudicatory
Staff review outside the hearing process generally does not
constitute adequate protection of a private party's rights
when considering factor two under 10 CFR 6 2.714(a). Houston
L19hilDa and Power Co. (South Texas Project Units 1 and 2),
ALAd-799, 21 NRC 360, 384 n.108 (1985). ByLsn Philadelphia
Electric Ch (Limerick Generating Station, Units 1 & 2),
ALAB-828, 23 NRC 13, 21-22 (1986).

As to the third factor with regard to " assistance in
developing the record," a late petitioner placing heavy
reliance on this factor and claiming that it has substan-
tial technical expertise in this regard should present a
bill of particulars in support of such a claim. Detroit
Edison Co. (Greenwood Energy Center, Units 2 & 3), ALAB-
476, 7 NRC 759, 764 (1978). At the same time, it is not
necessary that a petitioner have some specialized educa-
tion, relevant experience or ability to offer qualified
experts for a favorable finding on this factor to be made.
South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), LBP-78-6, 7 NRC 209, 212-213 (1978).

When an intervention petitioner addresses the 10 CFR
6 2.714(a)(3) criterion for late intervention requiring a
showing of how its participation may reasonably be expected
to assist in developing a sound record, it should set out with
as much particularity as possible the precise issues it plans
to cover, identify its prospective witnesses, and summarize
their proposed testimony. See aenerally louth Carolina ,

Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
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1), ALAB-642, 13 NRC 881, 894 (1981), aff'd sub nom.
Fairfield Un11gd_ Action v. Nuclear Reaulatory Commissiotl, 679
F.2d 261 (D.C. Cir. 1982): Detroit Edisga lgt (Greenwood
Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 764
(1978); Long_liland Liahtina Co. (Shoreham Nuclear Power.

Station, Unit 1), ALAB-743, 18 NRC 387, 399 (1983 , citina,
Missi_ssioni Power and Licht Co. (Grand Gulf Nuclea)r Station,
Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982); Etthinoton
Public Power Suco1v System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1177 1983); h shinaton Public Power
igrolv Sysign (WPPSS Nuclear (Project No. 3), ALA8-767, 19 NRC
984, 985 (1984); Rgneral Electric Co._ (CETR Vallecitos) LBP-
84-54, 20 NRC 1637, 1644 (1984); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2 CL1-88-
12, 28 NRC 605, 611 (1988), rn onsid. denied on other),aroundo,
CL1-89-6, 29 NRC 348
Utility Reaulation v.(NRC, 898 F.2d 51 (5th Cir. 1990).1989), aff'd sub nomi, Citizens __for Far

. Vague assertions regarding petitioner's ability or resources
are insufficient. Mississioni Power and Liaht Co. (Grand Gulf
Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730

-

(1982); Detroit Edison Co._ (Enrico Fermi Atomic Power Plant,
Unit 2), ALAB-707, 16 NRC 1760, 1766 (1982), citina,Gund
gulf, Augn,16 NRC at 1730. 1

Oy it is the petitioner's ability to contribute sound evidence
rather than asserted legal skills that is of significance in '

determining whether the petitioner would contribute to the
development of- a sound record. Kansas Gas and Electric __CL.
(Wolf Creek Generating Station, Unit .1), LBP-84-17,19 NRC
878, 888 (1984), citina, Houston Liahtina and Powgr_(L.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-671,
15 NRC 508, 513 n.14 (1982).

The ability to contribute to the development of a sound
record is an even more important factor in cases where
the grant or denial of the petition will also decide
whether there will be any adjudicatory hearing. There
is no reason to grant an inexcusably late intervention
petition unless-there is cause to believe that the ae- .

titioner not only proposes' to raise at least one su)-
stantial~ safety or environmental-issue, but-is also able
to make a worthwhile contribution on it. Washinaton
Public Power Sunolv System (WPPSS Nuclear Project No. 3),
ALAB-747,-18 NRC 1167, 1190-1181 (1983). Ege also Tennessee- -t

Vallev Authority (Watts Bar Nuclear Plant Units 1 and 2),
-

ALAB-413-5NRC-1418,1422:(1977).

With regard to'the fourth factor of-10 CFR i 2.714(a), the
extent to which petitioner's-interest will be represented by

O existing parties, the fact that a successful petitioner has
advanced a contention concededly akin to that of a late
petitioner does not necessarily mean that the successful
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petitioner is both willing and able to represent the 1.te
petitioner's interest. Date Power Comoany (Amendment to
Materials License SNM-1773 - Transportation of Spent Fuel
from Oconee Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 (1979).

The Licensing Board in florida Power and Liaht Como ny
(Turkey Point Nuclear Generating Units 3 and 4), LBP-79-21,
10 NRC 183, 195 ( b79) has expressed the view that NRC
practice has failed to provide a clearcut answer to the
question of whether the fourth factor, the extent to which the
petitioner's interest will be represented by existing parties,
is applicable when there are no intervening )arties and no
3etitioners other than the latecomer, and a learing will not
ye held if the late petitioner is denied leave to intervene.
The Licensing Board reviewed past Licensing Board decisions
on this question:

(1) In St. Lucie and Turkey Point the Licensing Board
decided that the fourth factor was not directly
applicable, noting that without the petitioner's
admission there would be no other party to protect
petitioner's interest. flpI_ida Power and Licht Co.
(St. Lucie Plant, Units 1 and 2 and Turkey Point,
Units 3 and 4), LBP-77-23, 5 NRC 789, 800 (1977),

(2) In Sumer the Licensing Board acknowledged uncer-
tainty as to the ap)1icability of factor four, but
indicated that if tie factor were applicable it
would be given no weight because of the particular
circumstances of that case. South Carolina Elec-
tric and Gas Co. (Virgil C. Sumer Nuclear Station,
Unit 1), LBP-78-6, 7 NRC 209, 213-214 (1978).

(3) In Kewaunee, the Board concluded that petitioners'
interest would not be represented absent a hearing
and decided that the fourth factor weighed in favor
of admitting them as intervenors. Wisconsin Public

, Service Corp. (Kewaunee Nuclear Power Plant), LBP-
78-24, 8 NRC 78, 84 (1978).

The Licensing Board ultimately ruled that the Comission
intended that all five factors of 10 CFR 6 2.714(a) should be
balanced in every case involving an untimely petition.
Florida Power and Ucht Company (Turkey Point Nuclear
Generating Units 1 and 4), LBP-79-21, 10 NRC 183, 195 (1979).
The Board also ruled that in the circumstances where denial of
a late petition would result in no hearing and no parties to
protect the petitioner's interest, the question, "To what
extent will Petitioners' interest be represented by existing
parties?" must be answered, "None." The fourth factor
therefore, was held to weigh in favor of the late petitioners.
&
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In weighing the fourth factor, a board will not assume that
the interests of a late petitioner will be adequately
represented by the NRC Staff. The general public interest, as
interpreted by the Staff, may often conflict with a late
petitioner's private interests or perceptions of the public
interest. Washinaton Public Power Supolv System (WPPSS
Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1174-1175 n.22
(1983). Eee__also Cleveland Electric illuminatina C h (Perry
Nuclear Power Plant, Units I and 2), LBP-83-80, 18 NRC 1404,
1407-1408 (1983); Philadelohia Electric Co2 (Limerick
Generating Station, Urit 1 , LBP-86-9, 23 NRC 273, 279 (1986).
Contra Consolidated Edison)Co. of New Yp_tk (Indian Point, Unit

,

2), LBP-82-1, 15 NRC 37, 41 (1982).

Board may take into account the petitioner's)governmentalIn balancing the factors in 10 CFR i 2.714(a , tho Licensing
nature as it affects the extent to which petitioner's interest
will be represented by existing parties (fourth factor of 10

CFR i 2.714(a)if will not excuse untimely petitions toalthough the petitioner's governmental status
),

in and of itss
intervene. Public Service Co. of Indiana (Harble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20 (1976).

With respect to the fifth factor, the extent to which a late
petitioner's participation would delay a 3roceeding, the,O Appeal Board in Puaet Sound Power and liait Compjtuy (Skagit

V Nuclear Power Project, Units 1 and 2), ALAB-559, 10 NRC 162,
172 (1979), assessed this factor, as of the time of the Appeal
Board's hearing, not as of the time the petitioners filed
their petition. A person who attempts to intervene three and
a half years after the petition deadline has no right to
assume that his intervention will go unchallenged; rather, he
has every right to assume that objections will be made and
that the appellate process might be invoked. Skaait, tupn ,
10 NRC at 172-173.

The fifth factor includes only that delay which can be
attributed directly to the tardiness of the petition,
damesoort, lypr_g, ALAB-292, 2 NRC at 631; South Caroling
Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), LBP-81-ll, 13 NRC 420, 425 (1981).

The fifth and final factor of 10 CFR i 2.714(a)(1), potential >

for delay, is also of immense importance in the overall
balancing process. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402
(1983).

While this factor is particularly significant, it is not
dispositive, llS1RDA (Clinch River Breeder Reactor Plant),R

- ALAB-354, 4 NRC 383 (1976). In considering the factor of
delay, the magnitude of threatened delay must be weighed since
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not every delay is intolerable. Public Service Elecirfc & Gas
1 (Hope Creek Generating Station, Units 1 & 2), LBP-77-9, 5
NRC 474 (1977). In addition, in deciding whether petitioners'
participation would broaden the issues or delay the proceed-
ing, it is proper for the Licensing Board to consider that the
petitioners agreed to allow issuance of the construction
permit before their antitrust contentions were heard, thereby
eliminhting any need to hold up plant construction pending
resolution of thosa :ontentions. Florida Power & Liaht C.0.
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 23
(1977).

An untimely intervention petition need not introduce an
entirely new subject matter in order to " broaden the issues"
for the purposes of 10 CFR i 2.714(a); expansion of issues
already admitted to the proceeding also qualifies. Endh
(Arolina Elettric and Gas Co (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 891 (1981).

The mere fact that a late petitioner will not cause addi-
tional delay or a broadening of the issue does not mean that
an untimely petition should necessarily be granted, Stuli
Si gts Utilities Co2 (River Bend Station, Units 1 & 2), ALAB-

,

444, 6 NRC 760, 798 (1977). However, from the standpoint of
precluding intervention, the delay factor is extremely4

important and the later the petition to intervene, the more
likely it is that the petitioner's participation will result
in delay. Detroit Edison Co. (Greenwood Energy Center, Units
2 & 3), ALAB-476, 7 NRC 759, 762 (1978). The question is
whether, by filing late, the petitioner has occasioned a
potential for delay in the completion of the proceeding that
would not have been present had the filing been timely.
Epshinaton Public Power Supply System (WPPSS Nuclear Project
No. 3), ALAB 747, 18 NRC 1167, 1180 (1983).

In the instance of a very late petition, the strength or
weakness of the tendered justification may thus prove
crucistl. The greater the tardiness, the greater the likeli-
hood that the addition of a new party will delay the proceed-
ing -- n , by occasioning the relitigation of issues already
tried. Although the delay factor may not be conclusive, it is
an especially weighty one. Pro.iect Manaaement Corooration
(Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383,
394-95 (1976); Puaet Sound Power & Licht Company (Skagit
Nuclear Power Project, Units 1 and 2), ALAB-552, 10 NRC 1,
5 (1979).

The permissive grant of intervention petitions inexcusably
filed long after the prescribed deadline would pose a clear
and unacceptable threat to the integrity of the entire
adjudicatory process. Although Section 2.714(c) of the Rules
of Practice may not shut the door firmly against unjustifiably
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V late petitions, it does reflect the expectation that, absent

demonstrable good cause for the late filing, an individual so
interested in the outcome of a particular proceeding will act
to protect his interest within the established time limits.
Skagit, typnt, 10 NRC at 172-173.

A late intervenor may be required to take thu proceeding as itfinds it. Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-743,18 NRC 387, 402 (1983 , s.111ng,
Nuclear fuel Services. Inc. (West Valley Reprocess)ing Plant),
CL1-75-4, 1 NRC 273, 216 (1975). Licensing Boards have very
broad discretion in their approach to the balancing process
required under 10 CFR 6 2.714 Viroinia Electric & PQMrCh (North Anna Power Station,(a).Units 1 & 2), ALAB-342, 4 NRC
98 (1976). Given this wide latiturie with regard to untimely
petitions to intervene, a Licensing Board has the discretion
to permit intervention, even though an acceptable excuse for
the untimely filing is not forthcoming, if other considera-
tions warrant its doing so. Florida Power & Licht CL (St.
Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22
(1977).

A petitioner whose late-filed petition to intervene has met
the five-part test of 10 CFR 6 2.714(a)(1) need not meet any

h further late-filing qualifications to have its contentions

[d admitted. It is not to be treated differently than a
petitioner whose petition to intervene was timely flied.
Washinaton Public Power Supply System (WPPSS Nuclear Project
No. 3), LBP-84-17A, 19 NRC 1011, 1015 (1984).

In evaluating intervention petitions to determine whether
the requisite specificity exists, whether there has been
an adequate delineation of the-basis for the contentions,
and whether the issues sought to be raised are cognizable
in an individual licensing proceeding, Licensing Boards
will not appraise the merits of any of the assertions
contained in the petition. But when considering untimely
petitions, Licensing Boards are required to assess whether the
petitioner has made a substantial showing of good cause for
failure to file on time. -In doing so, Boards must necessarily
consider the merits of claims going to that issue, f_lorida
Power & Liaht 00 (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC1

939, 948-949 (1978).

Non-parties, )articipating under 10 CFR 6 2.715(c), need not
comply with _ tie requirements of 10 CFR 6 2.714-that mandate
that intervenors either file their contentions in a timely
fashion or show cause for their late intervention. Cleveland
Electric 111uminatina Ch (Perry Nuclear Power Plant, Units 1
and.2), LBP-81-35, 14 NRC 682, 688 (1981).

-[ The key policy consideration for barring late intervenors is
N one of fairness,11L., "the public interest in the timely and,
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i 2.9.3.3.4
orderly conduct of our proceedings." [[quston Ligitting_And
E0XtLCnt (South Texas Project Units 1 and 2), ALAB-549, 9
NRC 644, 648-649 (1979), cli.iDg, ikchtLlutl_Ser.Ykc11_lm,
(West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275
(1975).

A Licensing Board has no latitude to admit a new party,11.e ,
an " eleventh hour" intervenor, to a proceeding as the hearing
date approaches in circumstances where: (1) the extreme
tardiness in seeking intervention is unjustified; (2) the
certain or likely ennsequence would bo prejudice to other
parties as well a laying the progress of the proceeding, '

particularly attria ale to the broadening {he development of )
of issues; and (3

the substantiality v he contribution to
the record which mighs be made by that party is problematic.
Spyth Car 01in til ntric_ jai jpL CO2 (Virgi1 C. Sumer Nuclear

1981). Sea also
Station, Unit 1), ALAB-643,13 NRC 898, 900 (lear GeneratingFlorida PawfLanLLinhi_Co, (Turkey Point Nuc
Plant, Units 3 and 4), LBP-90-5, 31 NRC 73, 82-83 (1990).

2.9.3.3.4 Appeals from Rulings on late Intervention

Two considerations play key roles in Appeal Board delib-
erations on ap)eals from rulings on untimely intervention.
The first is t1e Comission's admonition in thcitaLEucl
Services,_Inti West Valley Reprocessing Plant), CL1-75-4,
1 NRC 273, 275 19/5), that 10 CFR S 2.714(a) was purposely
drafted with th idea of "giving the Licensing Boards broad
discretion in the circumstances of individual cases."
Elih1DalDD.hklic Power Supply System (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167, 1171 (1983). See also Long
liland Liahtinglo2 (Shoreham Nuclear Pwer Station, Unit 1),
ALAB-743, 18 NRC 387, 395-396 (1983); Luna Island Lichtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-769, 19
NRC 995, 1000 n.13 (1984). Consequently, an Appeal Board is
free to reverse a decision granting a tardy intervention-
petition only where it can fairly be said that the Licensing
Board's action was an abuse of the discretion conferred by
Section 2.714(a). Mississ.igni Power & Liaht Co. (Grand Gulf
Nuclear Station, Units 1 & 2), ALAB-704, 16 NRC 1725, 1730'
(1982); Virainia Electric & Power Co. (North Anna Power
Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976). The second
consideration flows from the principle that the )ro)riety of

the Board's action must be measured against the sac (drop of
the record made by the parties before it. Accordingly, on
review the Appeal Board must generally credit the facts
recounted in the papers supporting the petition to intervene
to the extent that they deal with the merits of the issues.
Insof ar as the facts relate to the excuse for untimely filing,
where they are not controverted by opposing affidavits they
must be taken as true. Florida Poyer &_ licht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 13 (1977).
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9 2.9.3.3.5
V

in view of all of this, the chances of overturning a Licensing
Board's finding that intervention, although late would be
valuable are slight. he,Egi,EttificGas&Elettric.192
(Diablo Canyon Nuclear Plant, Units 1 & 2), ALAD-223, 8 AEC
241 (1974).

In a decision vacating a Licensing Board's grant of late
intervention because the grant was based on improper criteria,
the A) peal Board refused to examine whether the petitioner had
met tio regulatory recuirements for intervention (i.e.,10 CFR
$ 2.714). Pucet Sounc Power &_ Licht CDmDADy (Skagit Nuclear
Power Project, Units 1 and 2), AtAB-523, 9 NRC 50, 63-64
(1979), petition _ for review denigd, Pucet $91ad Power LLiahi
CA (Skagit Nuclear Project, Units 1 and 2), unreported,
(January 16,1980).

Appeal Boards may closely scrutinize factual and legal
components of the analysis underlying the licensing Board's
conclusion in reviewing Board decisions on untimely interven-.

tion petitions, lorth Carolina Electric and Gas _Co (Virgil
C. Summer Nuclear Plant, Unit 1), ALAB-642, 13 NRC 881, 885
(1981).

lt is for the Licensing Boards to make the initial as-(q sessment of how late intervention petitions fare ind light of the intervention criteria. Ska911, 1! ara, 9
NRC at 63. An Appeal Board will not overturn a Licensing
Board's denial of a late intervention petition under the

criteria specified in 10 CFR i 2.714(a)issD_Ch (Enrico
unless the Board

has abused its discretion. Detroit Ed
fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760,
1763, 1764 (1982).- It is not sufficient for a party to
establish that the Licensing Board might justifiably have
concluded that the five lateness factors listed in 10 CFR
i 2.714(a)(1) favored the denial of the untimely intervention

-petition. An Aspeal Beard must be persuaded that a reasonable
mind could reac1 no other result. Washinnton Public PoweC
hoply Sv11em (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
1167, 1171 (1983).

2.9.3.3.5 Mootness of Petitions to Intervene

Where the Commission was in the process of ruling on an
untimely petition to intervene, when the applicant moved to
amend its application and conclude _the proceeding, the
petition to intervene was dismissed as moot. Puaet Sound
Power and Liaht Company (Skagit Nuclear Power Project, Units 1
and 2), CL1-80-34, 12 NRC 407, 408 (1980).

O'

V !
|
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5 2.9.3.4

2.9.3.4 Amendment of Petition Expanding Scope of Intervention

in order to expand the scope of a :>reviously flied petition to
intervene, an intervenor carries tie burden of persuading the
Licensing Board that the information upon which the expansion
is based: (a) was objectively unavailable at the time the
original petition was filed, and (b) had it been available,
the petition's scope would have been broader. Laub bnLEant
Lilghtlh (Waterford Steam Electric Station, Unit 3), LBP-
73-31, 6 AEC 717, Apoeal dismined as interlocutory, ALAB-168,
6 AEC 1155 (1973).

2.9.3.5 Withdrawal of Petition to Intervene

Voluntary withdrawal of a petition to intervene is without
prejudice to reinstate the petition, although reinstatement
can only be done on a showing of good cause. tihsh3fppl
Epwer & Licht CA (Grand Gulf Nuclear Station, Units 1 & 2),
LBP-73-41, 6 AEC 1057 (1973).

Where only a single intervenor is party to an operating
license proceeding, its withdrawal serves to bring the
proceeding to an end. Where there is more than one
intervenor in a case, the withdrawal of one does not
terminate the proceeding. However, according to NRC
procedure, it does serve to eliminate the withdrawing
party's contentions from litigation. Ung3J20 Lichtina
and Power C L (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985). See also Pro.iect Manage-
mtnt Corot (Clinch River Breeder Reactor Plant), ALAB-
354, 4 NRC 383, 391-92 (1976); Public Service Co. of New
UAmoshire (Seabrook Station, Units 1 and 2), LBP-90-12, 31
NRC 427, 430-31 (1990), aff'd in part on other arounds, ALAB-
934, 32 NRC 1 (1990). Acceptance of contentions at the
threshold stage of a licensing proceeding does not validate
them as cognizable issues for litigation independent of their
sponsoring intervenor, lens _ Utilitin_Generatina Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-81-
36, 14 NRC 1111, 1113-14 (1981); Eqqth TexM, ERra, 21 NRC at
383; Seabroot, sprA, 31 NRC at 430-31, itff'd in part on other
groundi, ALAB-934, 32 NRC 1 (1990).

Where a lay person sought to withdraw both as an individual
intervention petitioner and as the person on whom an organiza-
tion relied for standing, a Licensing Board denied the motion
to withdraw as the basis for the organization's standing in
order to give the petitioner an opportunity to reconsider,
since granting the motion would lead to dismissal of the
entire proceeding. Florida Ponr and Licht Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LDP-90-16, 31 NRC
509, 514 (1990). The organizational intervenor was subsa-
quently dismissed from the proceeding when the individual upon
whom it relied for standing was terminated from his employment
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i 2.9.3.6
d in the geographical zone of interest of the plant, thereby

losing the basis for his standing. Although the organization
earlier had been given ample opportunity to establish its
standing on other grounds, it failed to do so. florida Power,
and Liaht C E (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-90-24, 32 NRC 12, 14-15 (1990).

Safety or environmental matters which may be left as outstand-
ing issues by a withdrawing intervenor may be raised by a
Board aga_1p_ ante or be subject to nonadjudicatory resolution
by the NRC Staff. South Texas, lucra, 21 NRC at 383 n.100,
ing ConsolidgicLEstiton_Co. of New York (Indian Point, Units
1, 2, and 3), ALAB-319, 3 NRC 188, 189-90 (1976).

The test that sFould be applied to determine whether one
intervenor may be permitted to adopt contentions that no
longer have a sponsor when the sponsoring intervenor with-
draws from the proceeding, is the five-factor test ordinarily
used to determine whether to grant a nontimely recuest for
intervention, or to permit the introduction of adcitional
contentions by an existing intervenor after the filing
date. South Texas, lucra, 21 NRC at 381-82. Ec.c 10 CFR
SS 2.714(a)(1),(b). For a d3 tailed discussion of the five-
factor, test, igg Sections 2.9.3.3.3 and 2.9.5.5.

2.9.3.6 Intervention in Antitrust Proceedings

in addition to meeting the requirements of 10 CFR 5 2.714, a
petitioner seeking to intervene in an antitrust proceeding
must:

(1) describe the situation allegedly inconsistent with the ,

antitrust laws which is the basis for intervention;

(2) describe how that situation conflicts with the policies
underlying the Sherman, Clayton or Federal Trade
Commission Acts;

(3) describe how that situation would be created or main-
tained by activities under the proposed license;

(4) identify the relief sought; and

(5) explain why the relief sought fails to be satis''ed by
license conditions proposed by the Department of Justice.

Duke Power Co. -(Catawba Nuclear Station, Units 1 and 2),
I LBP-81-1, 13 NRC 27, 32 (1981) (and cases cited therein).
; Note that for antitrust intervention, Catawba implies
| that the interest of a ratepayer or consumer of electricity

may be within the zone of interests protected by Section
( 105 of the Atomic Energy Act. The petitioner, however,

must still demonstrate that an injury to its interests
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6 2.9.3.6

would be the proximate result of anticompet'tive activities by
the applicant or licensee and such injury must be more than
remote and tenuous, & at 13 NRC 30-32.

The Commission's regulations make clear that an antitrust
intervention petition: (1) must first describe a situation
inconsistent with the antitrust lavs; (2) would be deficient
if it consists of a desert) tion of a situation inconsistent
with the antitrust laws - lowever well pleadert - accompanied
by a mere paraphrase of the statutory languye allegMg that
the situation described therein would be created or roaintained
by tb c- tivities under the license; and (3) must identify the
saeciti. 111ef sought and whether, how and the extent to

.

v11ch the request fails to be satisfied by the license con-
ditions proposed by the Attorney General. The most critical
requirement of an antitrust intervention setition is an
explanation of how the activities under t1e license would
create or maintain an anticompetitive situation. Llorida
Pn er and Licht C0 (St. Lucic Plant, Unit No. 2), ALAB-665,2

15 NRC 22, 29 (1982), citino, Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit No.1), ALAD-279,1 NRC
559, 574-575 (1975) and Louisiana Power and LightA
(Waterford Steam Electric Generating Station, Unit 3),
CL1-73-25, 6 AEC 619, 621 (1973).

When neither the Attorney General nor the NRC Staff has
discerned antitrust problems warranting review under Section -

105c, potential antitrust problems must be shown with
reasonable clarity to justify granting a petition that would
lead to protracted antitrust litigation involving a Ern_n
petitioner. Egirait Edison Co. (Enrico Fermi Atomic Plant,
Unit 2), LBP-78-13, 7 NRC 583, 595 (1978).

Although Section 105 of the Atomic Energy Act encourages
petitioners to voice their antitrust claims early in the
licensing process, reasonable late requests for antitrust
review are not precluded so long as they are made concurrent
with licensing. Licensing Boards must have discretion to
consider individual claims in a way which does justice to all
of the policies which underlie Section 105c and the strength
of particular claims justifying late intervention. Florida
Egyfr & Liaht Co (St. Lucie Plant, Unit 2), CLI-78-12,-7 NRC
939, 946 (1978).

Late requests for antitrust review hearings may be enter-
tained in the period between the filing of an application
for a construction permit -- the time when the advice of
the Attorney General is sought -- and its issuance.
However, as the time for issuance of the construction
permit draws closer, Licensing Boards should scrutinize
more closely and carefully the petitioner's claims of
good cause. Florida Power & LiahtA (St. Lucie Plant, Unit
2), CLI-78-12, 7 NRC 939, 946 (1978). The criteria of 10 CFR
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i 2.9. 4/o)(/ $ 2.714 for late petit'foners are as appropriate for eva!uation
of late antitrust petitions as in health, safety and environ-
mental licensing, but Section 2.714 criteria should be more
stringently ap)1ied to late antitrust petitions, particularly
in assessing tie good cause factor, 1d. Where an antitrust
petition is so late that relief will divert from the licensee
needed and difficull-to-replace power, the Licensing Board may
shape any relief granted to meet this problem. &

Where a late petitian for intervention in an antitrust
proceeding is involved, the special factors set forth within
10 CFR S 2.714(a)(1) must be balanced and applied before
petitions may be granted; the test becomes increasingly
vigorous as time oasses. Florida Power and Licht Co (St.x
Lucie Plant, Unit 2), LBP-81-28,14 ftRC 333, 338, 342 (1981).

2.9.3.7 Intervention in High-level Waste Licensing Proceedings

The standards far intervention in high-level waste licensing
proceedings art. specified in 10 CFR S 2.1014,

2.9.4 Interest a6id Standing for Intervention

Assertions of broad public interest in (a) regulatory matters,
(b) the administrative process, and (c) the development of,m

/ ; ecnnomical energy resources do not establish the particular-C) ired interest necessary for participation by an individual or
group in NRC adjudicatory processes. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC
327, 332 (1983). Jfg lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 28
(1991); Lona Island Liahtino Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179, 192 (1991).

Economic interest as a ratepayer does not confer standing in
NRC licensing proceedings. Netropolitan Edhon Co. (Three

: Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC 327,
332 n.4 (1983); figston Edison Co,. (Pilgrim Nuclear Power

i Station), LBP-85-24, 22 NRC 97, 98, affirmed on other arounds,
i ALAB-816, 22 NRC 461 (1985); Northern States Power Co..

(Pathfin:ler Atomic Plant), LBP-89-30, 30 NRC 311, 313, 315
(1989)r, Lono Island Liahtina Cgi (Shorcham Nuclear Power

. Station, Unit 1), LBP-91-1, 33 NRC 15, 30'(1991); J,ona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-

| 7, 33 NRC 179, 193 (1991).
1 s

In l'ommission practice, a " generalized grievance" shared in
| substantially equal measure by all or a large class of

citizens will not result in a distinct and palpable harm
sufficient to support standing. Metropol % Lu_ Edison C h,

! -m (Three Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC

(d) 327, 333 (1983), gjling, Iransnuclear_ Inc.1, CLI-77-24, 6 NRC
'

525, 531 (1977); Florida Power and Licht r % (St. Lucie
_
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Nuclear Power Plant, Unit 2), LSP-87-2, 25 NRC 32, 34-35
(1987).

Both the Atomic Energy Act of 1954, as amended, and the
Comission's regulations permit intervention only by a
" person whose interest may be affected." The term "per-
son" in this context includes corporate environmental
groups which may represent members of the group provided
that such members have an interest which will be affected.
Eublic Service Co. of Indiana (Marble Hill Nuclear
Generatiag Station, Units 1 & 2), ALAB-322, 3 NRC 328 (1976).
Standing to intervene as a matter of right does not hinge upon
a peticioner's potential contribution to the decisionmaking
process. Yjrainia Ele &tric & rower Co. (North Anna Power
Station, Unit- 1 & 2), ALAB-342, 4 NRC 98 (1976). Neverthe-
less, a pet't m % :'s potential contribution has a definite
bearing on 'oi.- etionary intervention." .Ste Section 2.9.4.2.
W '3
In Portland General Elec_tric Co. (Pebble Springs Nuclear
Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976), the Appeal
Board certified the fo11 ming questions to the Comission:

(1) Should standing in NRC proceedings be governed by
" judicial" standards?

(2) If no "right" to intervene exists under whatever
standing rules are found to be applicable, what
degree of discretion exists in a Board to admit a
petitioner anyway?

The commission's response to the certified question is
contained in Portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 & 2), CLI-76-27, 4 NRC 610 (1976).
Therein, the Comission ruled that judicial concepts of
standing should be applied by adjudicatory boards in determin-
ing whether a petitioner is entitled to intervene as of right
under Section 189 of the Atomic Encray Act. As to the second
question referred by the Appeal Board, the Comission held
that Licensing Boards may, as a matter of discretion, grant
intervention in domestic licensing cases to petitioners who
are not entitled to intervene as of right under judicial
standing doctrines but who may, nevertheless, make some
contribution to the oroceedina.

Standing to intervene, unlike the factual merits of con-
tentions, may appropriately be the subject of an evidentiary
inquiry before intervention is granted. Consumers Power Co.
(Midland Plant, Units 1 & 2), LBP-78-27, 8 NRC 275, 277 n.1
(1978).

"There is no question that, in an operating license pro-
ceeding, the question of a potential intervenor's standing is

JANUARY 1992 PREHEARING MATTERS 42

- -- --_______ ___-___-_ ________ _- - _ _ _____________



_
m . -

- 6 2.9.4.1.1

V a significant one. For i? no petitioner for intervention can
satisfactorily demonstrate standing, it is likely that no
hearing will be held." D1troit Edison Comoany (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 582 (1978).

2.9.4.1 Judiciti Standing to Intervene

The Commission has held that contemporaneous judicial concepts
should be used to determine whether a petitioner has standing
to intervene. Niacara Mohawk Power Coro2 (Nine Mile Point
Nuclear Station, Unit 2), LBP-83-45,18 NRC 213, 215 (1983),
citina, Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976).

Judicial concepts of standirg will be applied in determining
whether a petitioner has sufficient interest in a proceeding
to be entitled to intervene as a matter of right under Sec. tion
189 of the Atomic Energy Act of 1954. tiq.tfoDolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CL1-83-25, 18 NRC
327, 332 (1983), gjijng, Portland General Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610
I1976)..

Judicial concepts of standing require a showing that (a) the
action sought in a proceeding will cause " injury-in-fact," and[ (b) the injury is arguably within the " zone of interests"

b protected by statutes governing the proceeding. Metropolitan

Edison Co. (Three Mile Island Nuclear Station, Unit 1), CL1-
83-25, 18 NRC 327, 332 (1983).

In order to establish standing, a petitioner must show: (1)
that he has personally suffered a distinct and palpable harm
that constitutes injury-in-fact; (2) that the injury fairly
can be traced to the challenged action; and (3) that the
injury is likely to be redressed by a favorable decision.
Dellums v. NRC, 863 F.2d 958, 971 (D.C. Cir. 1988); Shoreham-
Radina River Central School District v. NRC, 931 F.2d 102, 105.

(D.C. Cir. 1991). Egg lona Island Liahtina Co, (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 28-29
(1991); Long_ Island Lichtino Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179, 192, 194-95 (1991).

Where a petitioner does not satisfy the judicial standards for
standing, intervention could still be allowed as a matter of
discretion. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 333 (1983).

2.9.4.1.1 " Injury-In-Fact" and " Zone of Interest" Tests for Standing-

to Intervene

p Although the Commission's Pebble Sprinas ruling (CLI-76-27, 4
i NRC 610) permits discretionary intervention in certain limited(N/ circumstances', it stresses that, as a general rule, the
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propriety of intervention is to be examined in the light of
judicial standing principles. The judicial principles
referred to are those set forth in Sierra Club v. Morton, 405
U.S. 727 (1972); Harlow v. Collins, 397 U.S.159 (1970); and
Association of Data Processino Service Oraanizations v. Camo,
397 U.S. 150 (1970). Such standards require a showing that
(1) the action being challenged could cause injury-in-fact to
the person seeking to establish standing, and (2) such injury
is arguably within the zone of interests protected by the
statute governing the proceeding. Wisconsin Electric Power
A (Point Beach, Unit 1), CLI-80-38, 12 NRC 547 (1980);
Portland General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 and 2), CLI-76-27, 4 NRC 610 (1976); Ruclear Fugl
Services. Ig . and N.Y. State Enerav Research and Development
Authority (Western New York Nuclear Service Center), LBP-82-
36, 15 NRC 1075, 1083 (1982); Philadelphia Electric Comoany
(Limerick Generating Stat'on, Units 1 and 2), LBP-82-43A, 15
NRC 1423, 1431, 1432 (1982), citina, Portland General Electric
h (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 612-13 (1976); Metropolitan Edison Com (Three Mile
Island Nuclear Station, Unit 1), CL1-85-2, 21 NRC 282, 316
(1985); ILqston Edison Co. (Pilgrim Nuclear Power Station),
LBP-85-24, 22 NRC 97, 98 n.6 (1985), affirmed on other
arounds, ALAB-816, 22 NRC 461 (1985); Seouoyah fuels Coroora-
tion, LBP-91-5, 33 NRC 163, 165, 166 (1991).

Purely academic interests are not encompassed by 10 CFR
E 2.714(a) which states that any person whose interest is
affected by a proceeding shall file a written petition for
leave to intervene. Commonwealth Edison Co. (Dresden Nuclear
Power Station, Unit 1), LBP-82-52, 16 NRC 183, 185 (1982).
See cengrally, CLI-81-25, 14 NRC 616 (1981), (guidelines for
Board).

Two tests must be satisfied to acquire standing: (1)
petitioner must allege " injury-in-fact" (that some injury has
occurred or will probably resuit from the action involved);
(2) petitioner must allege an interest " arguably within the
zone of interest" protected by the statute. BLqel_ Sound Power
and Liaht Co. (Skagit/Hanford Nuclear Power Project, Units 1
and 2), LBP-82-74, 16 NRC 981, 983 (1982), citina, Warth v.
Selden, 422 U.S. 490 (1975); Sierra Club v. Morton, 405 U.S.
727 (1972); Consuiners Power Co. (Palisades Nuclear Plant),
LBP-D-20, 10 NRC 108, 113 (1979); Duouesne Licht Co. (Beaver
Valley Power Station, Unit 2), L8P-84-6, 19 NRC 393, 428
(1984).

A petitioner must allege an " injury-in-fact" which must be
within the " zone of interests" protected by the Atomic Energy
Act or the National Environmental Policy Act of 1969. Niaaara
tLqhawk Power Coro. (Nine Mile Point Nuclear station, Unit 2),
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n,/ LBP-83-45, 18 NRC 213, 215 (1983). Egg NorthernJ11Les Power

[92 (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 313, 315
(1989).

An alleged injury to a purely legal interest is sufficient to ,

support standing. Thus, a petitioner derived standing by
alleging that a proposed license amendment would deprive it
of the right to notice and opportunity for hearing provided by
6 189a of the Atomic Energy Act. Cleveland Electric Illumi-
natina Co. (Perry Nuclear Power P1 ant, Unit 1), LBP-90-15, 31
NRC 501, 506 (1990), reconsid. denied, LBP-90-25, 32 NRC 21
;1990).

With respect to " zone of interest," the Appeal Soard, in
Virainia Electric & Power Co. (North Anna Power Station, Units
1 & 2), ALAB-342, 4 NRC 98, 103 n.6 (1976), rejected the
contention that the Atomic Energy Act includes a " party
aggrieved" provision which would require for standing purposes
sim)1y a showing of injury-in-fact. The Commission agreed
wit 1 this analysis in its Pebble Sprinas decision. As such,
zone of interest requirements are not met simply by invoking
the Atomic Energy Act but must be satisfied by other means.
The following should be noted with regard to " zone of
interest" requirements:

(b (1) The directness of a petitioner's connection with a
facility bears upon the sufficiency of its allegations of
injury-in-fact, but not upon whether its interests fall
within the zone of interest which Congress was protecting
or regulating. Virainia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-342, 4 NRC 98 (1976).

(2) The Atomic Energy Act and its implementing regula-
tions do not confer standing but rather require an
additional showing that interests sought to be protected
arguably fall within the zone of interests protected or
regulated by the Act. Virainia Electric & Power Co ,x
ALAB-342 1p.pr_g; accord, Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 & 2), CL1-76-27, 4
NRC 610 (1976).

(3) While potential loss of business reputation is a
cognizable " injury-in-fact," an interest in protecting
business reputation and avoiding possible damage claims
is not arguably within the zone of-interest which the Act
seeks to protect or regulate. Viroinia Electric & Power
1 , ALAB-342, suora (business reputation of reactor
vessel component fabricator clearly would be injured if
components failed during operation; however, fabricator's
interest in protectir.g his reputation by intervening in

ey hearing on adequacy of vessel supports was not within the
(v; zone of interests sought to be protected by the Atomic

Energy Act).
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(4) The economic interest of a ratepayer is not sufficient
to allow standing to intervene as a matter of right since
concern about rates is not within the scope of interests
sought to be protected by the Atomic Energy Act. KiLQ10
Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), ALAB-424, 6 NRC 122, 128 (1977); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-
413, 5 NRC 1418, 1420-1421 (1977); lletroit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC
426 (1977); Public Service Co. of Oklahoma (Black Fox
Nuclear Power Station, Units 1 & 2), LBP-77-17; 5 NRC 657
(1977); Arizona Public Service CL. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), LBP-91-4, 33 NRC
153, 158 (1991). Nor is such interest within the zone of
interests protected by the National Environmental Policy
Act. Portland General Electric Comoany (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-333, 3 NRC 804 (1976).

(5) A person's interest as a taxpayer does not fall with-
in the zone of interests sought to be protected by either
the Atomic Energy Act or the National Environmental
Policy Act. Tennessee Valley Authority (Watts Bar
Nuclear Plant, Units 1 & 2), ALAB-413, 5 NRC 1418,1421
(1977); Northern States Power Co. (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989).

(6) Economic injury gives standing under the National
Environmental Policy Act only if it is environmentally
related. Tennessee Vallev Authority (Watts Dar Nuclear
Plant, Units 1 & 2), ALAB-413, 5 NRC 1418,1421 (1977).
See also Lona Island liahtina Co. (Jamesport Nuclear
Power Station, Units 1 & 2), ALAB-292, 2 NRC 631, 640
(1975).

The test is a cognizable interest that might be adversely
affected by one or another outcome of the proceeding. No-

interest is to be presurrel. There must be a concrete
demonstration that harm could flow from a result of the
proceeding. Nuclear Enaineerina Co.. Inc. (Sheffield, Ill.
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

A petitioner must allege an " injury-in-fact" which he will
suffer as a result of a Commission decision. He may not
derive standing from the interests of another person or
organization, nor may he seek to represent the interests of
others without their express authorization. Florida Power and
Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-
89-21, 30 NRC 325, 329-30 (1989).

An individual alleging that violation of constitutional
provisions by governmental actions based on a statute will
cause nim identifiable injury should have standing to
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b challenge the constitutionality of those actions. Philadel-
ohia Electric Co. (Limerick Generating Station, Units 1 and
2), L8P-82-43A,15 NRC 1423,1445 (1982), citing,[hjnna
Police Ofiicer's Association v. Stover, 526 F.2d 431, 436
(10th Cir. 1975), vacated and remanded on other arounds, 426
U.S. 994 (1976), holdina on standina reaffirmed, 552 F.2d 918
(10th Cir. 1977); 3 K. Davis Administrative Law Treatise
22.08, at 240 (1958).

The courts have not resolved the issue of whether an in-
dividual who suffers economic injury as a result of a Board's
decision to bar him from working in a certain job would be
within the zone of interests protected by the Atomic Energy
Act. Hgirgpdjag,Mison Co. (Three hile Island Nuclear
Station, Unit 1), CLI-85-2, 21 NRC 282, 316 (1985). Sgs,
L L , Consumers _E2 War _[p2 (Palisades Nuclear Power Facility),
ALAB-670.15 NRC 493, 506 (1982) (concurring opinion of Mr.
Rosenthai), vacated as moot, CL1-82-18, 16 NRC 50 (1982).

Allegations that a plant will cause radiologically con-
taminated food which a person may consume are too remote and
too generalized to provide a basis for standing to intervene.
Philadelch1LElectric Co. (Limerick Generating Station, Units
1 and 2), L8P-82-43A, 15 NRC 1423, 1449 (1982); Boston Edison
Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98,[ affirmed on other arounds, ALAB-816, 22 NRC 461 (1985).

L'

For antitrust purposes, the interest of a ratepayer or
consumer of electricity is not necessarily beyond the
zone of interests protected by Section 105 of the Atomic
Energy Act. However, the petitioner must still demon-
strate that an injury to its economic interests as a
ratepayer would be the proximate result of anticompetitive
activities by the licensee. Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), LBP-78-13, 7 NRC 583, 592-593
(1978).

Antitrust considerations to one side, neither the-Atomic:

Energy Act nor the National Environmental Policy Act includes
in its " zone of interests" the purely economic personal

|~ concerns of a member / ratepayer of a coonerative that purchases
| power from a prospective facility co-owner. Detroit Edison

Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC
473, 474-475 (1978). Sfe also Puaet Sound Power & Liaht Co.
(Skagit/Hanford Nuclear Power Project, Units 1 and 2), LBP-82-
26, 15 NRC 742, 744 (1982).

General economic concerns are not within the proper scope of
issues to be litigated before the boards. Concerns about a
facility's impact on local utility rates, the local economy,

,q or a utility's solvency, etc., do not provide an adequate

*V basis for standing of an intervenor or for the admission of an*

! intervenor's contentions. Such economic concerns are more
!
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appropriately raised before state economic reguietory
agencies. Public Service Co. of New Hamoshire (Seabrook.
Station, Unit 2), CL1-84-6, 19 NRC 975, 978 g1984); Washinaton
P_ublic Power Sucoly System (WPPSS Nuclear Project No. 1),
ALAB-771, 19 NRC 1183, 1190 (1984); Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC
1443, 1447 (1984). Jag Lona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15, 30
(1991); Lona Island lichtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-7, 33 NRC 179, 194 (1991).

'

For an amendment authorizing transfer of 20% of the ownership
of a facility, allegations that a petitioner would " receive"
only 80% of the electricity produced by the plant rather than
the 100% " assumed in the 'NEPA balance'" were insufficient to
give standing as a matter of eight because it was an economic
injury outside the zone of interests to be protected and the
NEPA cost-benefit analysis considers the overall benefits to
society rather than benefits to an isolated portion. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-
11, 7 NRC 381, 390-90, aff'd, ALAB-470, 7 NRC 473 (1978).

The Commission applies judicial tests of " injury-in-fact" and
" arguably within the zone of interest" to determine standing.
" Injury" as a premise to standing must come from an action, in
contrast to failure to take an action. One who claims that an
Order in ar enforcement action should have provided for more
extensive relief does not show injury from relief granted and
thus does not have standing to contest the order. Public
Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980).

A mere academic interest in the outcome of a proceeding will
not confer standing. The petitioner must allege some injury
that has or will occur from the action taken as a result of
the proceeding. Skaalt/Hanford, supra, 15 NRC at 743.

To establish the requisite " injury-in-fact" for standing, a
petitioner must have a "real stake" in the outcome, that is, a
genuine, actual, or direct stake, but not necessarily a
substantial stake in the outcome. An organization meets this
requirement where it has identified one of its members who
possesses the requisite standing. Houston Liahtina and Power
Co. (South Texas Project, Units 1 and 2), LBP-79-10, 9 NRC
439, 447-448 (1979).

A petitioner who supports an application must, of course,
show the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific injury that it or its members would or might
sustain should the application it supports be denied or should
the license it supports be burdened with conditions or
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| k) restrictions. Nuclear Enaineerina Co.. Inc. (Sheffield, 111.
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

An alleged injury to health and safety, shared equally by all
those residing near a reactor, can form the basis for
standing. Philadelohia Electric Co._ (Limerick Generating
Station, Units 1 and 2), LBP-82-43A,15 NRC 1423,1434
(1382).

.

A petitioner may base its standing upon a showing that
his or her residence, or that of its members, is within
the geographical zone that might be affected by an -

accidental release of fission products. Houston Linhtina
and Power Co._ (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC 439, 443 (1979). See also Detroit
Edison Comoany (Enrico Fermi Atomic Power Plant, Unit
2), LBP-79-1, 9 NRC 73, 78 (1979). Close peoximity has
always been deemed eno9gh standing alone, to establish
the requisite interest for intervention. In such a
case the petitioner does not have to shew that his concerns
are well-founded in fact, as such concerns are addressed when
the merits of the case are reached. Distances of as much as
50 miles hi.ve been held to fall within this zone. Viroinia

o Electric and Power Comoany (North Anna Nuclear Power Station,

'ks) Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979); puouesne Liaht(
[L (Beaver Valley Power Station, Unit 2), LBP-84-6,19 NRC
393, 410, 429 (1984), citino, South Texu, supra, 9 NRC at
443-44; Enrico Fermi, supra, 9 NRC at 78; Tennessee Vallev
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413,
5 NRC 1418, 1421 n.4 (1977); Texas Utilities Generatina Co.
(Comanche Peak Steam Electric Station, Units I and 2), LBP-79-
18, 9 NRC 728, 730 (1979).

An intervention petitioner who resides near a nuclear facility
need not show a causal relationship between injury to its
interest and the licensing action being sought in order to
establish standing. Armed Forces Radiobiolooy Research
Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC 150,
153 (1982), citina, Virainia Electric and Power Ch (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC
54, 57 n.5 (1979).

A legislator lacks standing to intervene on behalf of the
interests of his constituents who live near a nuclear
facility. However, the legislator may participate in a
proceeding ir. a private capacity if he can establish his own
personal standing. Combustion Enoineerino. Inc. (Hematite
Fuel Fabrication Facility), LBP-89-23, 30 NRC 140,145 (1989).

O In a materials license renewal proceeding under 10 CFR Part
! ) 30, as in construction permit and operating license proceed-
'd ings under 10 CFR Part 50, proximity to a large source of
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radioactive material is sufficient in establish the requisite
interest for. standing to intervene. Whether a petitioner's
stated concern is in fact justified must be left for con-
sideration when the merits of the controversy are reached.
Armed Forces Radiobioloav Research Institute (Cobalt-60
Storage facility), ALAB-682, 16 NRC 150, 154 (1982). Egg
generally, !BP-82-24, 15 NRC 652 (1982), (decision reversed
regarding petitioner's request to intervene). However,
postcards and letters from individuals allegedly living near
nuclear fuel element manufacturing and fuel element decladding
facilities which make only vague and generalized allusions to
danger or potential injury from radiation do not constitute a
proper intervention statement. Rockwell International Coro.
(Energy Systems Group Special Materials License No. SNH-21),
LBP-83-65, 18 NRC 774, 777 (1983).

Although residence within 50 miles is not an explicit
requirement for intervention by right, that limit is
consistent with precedent. Without a showing that a
plant has a far greater than ordinary potential to injure
outside a 50 mile limit, a person has a weak claim to
the protection of a full adjudicatory proceeding; rule-

_

making or lobbying Congress are available to protect
public interests of a general nature. Cleveland ElecluiG
J11uminatino Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-24, 14 NRC 175, 178-179 (1981).

However, the fact that a petitioner may reside within a 50-
mile radius of a facility will not always be sufficient to
establish standing to intervene. A Board will consider the
nature of the proceeding, and will apply different standing
considerations to proceedings involving construction permits
or operating licenses than to proceedings involving license
amendments. Thus, in a license amendment proceeding insolving
an existing facility's fuel pool, a Board denied intervention
to a petitioner who resided 43 miles from the facility because
the petitioner failed to demonstrate that the risk of injury
from the fuel pool extended that far from the facility.
Boston Edison Co. (Pilgrim Nuclear Power Station), LBP-85-2t.
22 NRC 97, 98-99 (1985), affirmed on nther arounds, ALAB-816,
22 NRC 461 (1985).

A cetitioner's residence within 50 miles of a nuclear facility
was insufficient, by itself, to establish standing to inter-
vene in an exemption proceeding where the exemption at issue
involved the protection of workers in the facility and did not
have the clear potential for offsite consequences affecting
the general-population. Florida Power and licht Co. (St.
Lucie Nuclear Power Plant, Units 1 and 2), CL1-89-21, 30 NRC
325,329-30(1989); Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2, and 3), LBP-91-4, 33
NRC 153, 156-57 (1991) (proposed license amendments involved

|
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b) potential offsite safety consequences). Ett Lang_ Island

Liahtino Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
1, 33 NRC 15, 29, 30 (1991); Lono Island Liahtina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC
179, 193, 194 (1991).

Residence more than 75 miles from a plant will not alone
establish an interest sufficient for standing as a matter of
right. Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A,15 NRC 1423,1447
(1982), citino, Dairvland Power Cooperativa (Lacrosse Boiling
Water Reactor), ALAB-497, 8 NRC 312, 313 (1978); Public
Service Co. of Oklahoma (Black Fox Units 1 and 2), ALAB-397,
5 NRC 1143, 1150 (1977).

A statement of asserted injury which is insufficient to found
a valid contention may well be adequate to provide a basis for
standing. Consumers Power Comoany (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 115 (1979).

Failure to produce an environmental impact statement in
circumstances where one is required has been held to con-
stitute injury - indeed, irreparable injury. Palisades,
supra, 10 NRC at 115-116. Persons residing within the close
proximity to the locus of a proposed action constitute the

(ov) very class which an impact statement is intended to benefit.
'

Palisades. supra, 10-NRC at 116.

2.9.4.1.2 Standing of Organizations to Intervene

A oarty may intervene as of right only when he asserts
his own interests under either the Atomic Energy Act or
NEPA, and not when he asserts interests of third persons.
Tennessee Vallev Authority (Watts Bar Nuclear Plant,
Units 1 & 2), ALAB-413, 5 NRC 1418,-1421 (1977). Commis-
sion practice requires each party to separately establish
standing. 10 CFR 5 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit 1), CLI-81-25, 14
NRC 616, 623 (1981). An organization may meet the in-
jury-in-fact test for standing in one of two ways. It
may demonstrate an effect upon its organizational interest, or
it may- allege that its members, or any of them, are suffering
immediate or threatened injury as a result of the challenged
action of the sort that would make out a justifiable case had
th members themselves brought suit. Houston Liahtino and
Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9
NRC 644, 646 (1979); Consumers Power Comoany (Palisades
Nuclear Plant), LBP-79-20, 10 NRC 108, 112-113 (1979). Sag
Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), LBP-87-7, 25 NRC 116, 118 (1987). Thus, a

A corporate environmental group has standing to intervene and
represent members who have an interest which will be affected.
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Prblic Service Co. of Indian, (Harble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-322, ~4 NPC 328 (1976). Note,
ho,tever, that a member's mere " interest in the problem"
without a showing that the member will be affected is
insufficient to give the organization standing. Allied-
General Nuclear Seryicn (Barnwell Fuel Receiving and Storage
Station), ALAB-328, 3 NRC 420 (1976). An organization does
not have independent standing to intervene in a licensing
proceeding merely because it asserts an interest in the
litigation. Puaet Sog_nd Pcwer and Licht Co (Skagit/Hanfordx

Nuclear Power Project, Units 1 and 2), LBP-82-74, 16 NRC 981,
983 (1982), citina, A'ilied General Nuclear Str_yicn (Barnwell
Fuel Receiving and Storage Station), ALAB-328, 3 NRC 420, 422
(1976). In this vein, for national environmental groups,
standing is derived n om injury-infact to individual members.
Eg_yth Texas, sp_ta, 9 NRC ht 647, citing, Sierra Club v.
Morton, 405 U.S. 727 (1972). However, an organization
s)ecifically 6mpowered by its members to promote certain of
t1eir interests has those members' authorization to act as-

their representative in any proceeding that may affect those
interests. Puaet Sound Power and Liaht Co. (Skagit/Hanford
Nuclear Power Project, Units 1 and 2), ALAB-700, 16 NRC 1329,
1334 (1982); ng Hunt v. Washinaton Apole Advertisina
Commission, 432 U.S. 333, 342-345 (1977); Virainia Electric
and Power Co. (North Anna Nuclear Power Station, Units 1 and
2), ALAB-536, 9 NRC 402, 404 n.2 (1979); Houston Liahtina and
P_p_w3r_A (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-535, 9 NRC 377, 395-396 n.25 (1979).

There is a presumption of standing where an organization
raises safety issues on behalf of a member or members residing
in close proximity to a plant. Consumers Power Comoany
(Palisades Nuclear Plant), LBP-79-20,10 NRC 108,115 (1979);
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), LBP-87-7, 25 NRC 116, 118 (1981). The
petitioning organization must identify the members whose
interests it represents, and state the members'. places of
residence and the extent of the members' activities located
within close proximity to the plant. Arizona Public Service
1 (Palo Verde Nuclear Generating Station, Units 1, 2, and
3), LBP-91-4, 33 NRC 153, 158 (1991).

For a case holding that a petitioner cannot assert the
rights of third parties as a basis for intervention, gg
Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-78-11, 7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 473
(1978) (mother attempted to assert the rights of her son who
attended medical school near a roposed facility),

"[I]t is clear that an organization may establish its standing
through the interest of its members; but, to do so, it must
identify specifically the name and address of at least one
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! ) affected member who wishes to be represented by the organiza-*' tion." Detroit Edison Comoany (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978); Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), LBP-87-7, 25 NRC 116, 118 (1987).

Where an organization is to be represented in an NRC pro-
coeding by one of its members, the member must demonstrate
authorization by that organization to npresent it. Fermi,
suDra, 8 NRC at 583. Rft {ieorata Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92
(1990).

If an official of an organization has the requisite personal
interests to support an intervention petition, her signature
on the organization's petition for intervention is enough to
give the organization standing to intervene. However the
organization is not always necessarily required to produce an
affidavit from a member or sponsor authorizing it to represent
that member or sponsor. The organization may be presumed to
represent the interests of those of its members or sponsors in
the vicinity of the facility. (Where an organization has no
members, its sponsors can be considered the equivalent to mem-
bers where they financially support the organization's objec-
tives and have indicated a desire to be represented by the

/G organization). Consolidated Edison Co. of N.Y. (Indian Point,
(v) Unit No. 2) and Power Authority of the State of N.Y. (Indian

Point, Unit No. 3), LBP-82-25, 15 NRC 715, 728-729, 734-736
(1982).

An organization which bases its standing upon the interests of
its sponsors must: (1) identify at least one sponsor who will
be injurM; (2) describe the nature of that injury; and (3)
provide an authorization for the organization to represent the
sponsor iu the proceeding. Northern States Power Co.
(Pathfincer Atomic Plant), LBP-89-30, 30 NRC 311, 314 (1989).
To establish injury-in-fact, an organization must show a
causal relationship between the alleged injury to its sponsor
and the proposed licensing activity. Nc ther_n States Power
[L (Pathfinder Atomic Plant), LBP-90-3, 31 NRC 40, P-44
(1990).

To establish the requisite " injury-in-fact" ror standing, a
petitioner must have a "real stake" in the outcome, a genuine,
actual, or direct stake, but not necessarily a substantial
stake in the outcome. An organization meets this requirement
where it has identified one of its members who possesses the
requisite standing. Houston liohtina and Power Cqi (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-448
(1979). See Dellums v. NRC, 863 F.2d 968, 972-73 (D.C. Cir.
1988).

| / I
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An organization seeking to obtain standing in a representative
capacity must demonstrate that a member has in fact authorized
such representation. HausLQa Liahtina and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 444
(1979), AU'd, ALAB-549, 9 NRC 644 (1979); Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73,
77 (1979); Consumers Power Comoany (Palisades Nuclear Plant),
LBP-79-20, 10 NRC 108, 113 (1979); Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit No. 1), LBP-82-52, 16
NRC 183, 185 (1982), citina, Houston L1ahtina and Power Co.
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,
9 NRC 377 (1979); see aenerally, CLI-81-25, 14 NRC 616 (1981),
(Guidelines for Board); cincinnati Gas and Electric Co.
(Zimmer Nuclear Power Station, Unit 1), LBP-82-54, 16 NRC 210,
216 (1982), citina, Houston liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377
(1979); Ducuesnq_ Licht Co. (Beaver Valley Power Station, Unit
2), LBP-84-6, 19 NRC 393, 411 (1984); Vermunt Yankee Nuclear
Power Corn. (Vermont Yankee Nutiear Power Station), LBP-87-7,
25 NRC 116,118 (19P7); Georaia Power _Ch (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 92
(1990); Lona Island liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-91-1, 33 NRC 15, 30 (1991). Where the
affidavit of the member is devoid of any state.nent that te
wants the organization to represent his interests, it is
unwarranted for the Licensing Board to infer such authoriza-
tion, particularly where the opportunity was offered to revise
the document and was ignored. Beaver Valley, nipr_a,19 NRC at
411.

To have standing, an organization must show injury either to
its organizational interests or to the interests of members
who have authorized it to act for them. Philadelohia Electric
[_h (Limerick Generating Station, Units 1 and 2), LBP-82-43A,
15 NRC 1423, 1437 (1982), citina, Warth v. Seldin, 422 U.S.
490, 511 (1975); Sierra Club v. Morton, 405 U.S. 727, 739-740
(1972); [.onsumers Power Co. (Palisades Nuclear Plant), LBP-79-
20, 10 NRC 108, 113 (1979); Georaia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), LBP-90-29, 32 NRC 89, 91-92
(1990).

An organization depending upon injury to the interests of its
members to establish standing, must provide with its petition
identification of at least one member who will be injured, a
description of the nature of that injury, and an authorization
for the organization to represent that individual in the
proceeding. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982),
citina, Houston tiahtina and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-535, 9 NRC 377, 390-96
(1976); Combustion Enaineerina. Inc. (Hematite Fuel Fabrica-
tion Facility), LBP-89-23, 30 NRC 140, 149 (1989); Northern
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States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC' 311, 313, 315-16 (1989); Curators of the University of
Missouri, LBP-90-18, 31 NRC 559, 565 (1990); Lona Island
Liahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-91-
1, 33 NRC 15, 29 (1991); Seouovah Fuels Corooration, LBP-91-5,
33 NRC 163, 166 (1991); lona Island Lichtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-91-7, 33 NRC 179, 192-93
(1991). The alleged injury-in-fact to the member must be
within the purpose of the organization. Curators, suora, 31
NRC at 565-66.

Absent express authorization, an organization which is a party
to an NRC proceeding may not represent persons other than its
own members. Since there are no Commission regulations
allowing parties to participate as private attorneys general,
an organization acting as an intervenor may not claim to
represent _ the public interest in general in addition to
representing the specialized interests of its members. In
this vein, a trade association of home heating oil dealers
cannot be deemed to represent the interests of employees and
customers of the dealers. Similarly, an organization of
residents living near a proposed plant site cannot be deemed
to represent the interests of other residents who are not
members. Lona Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-77-11, 5 NRC 481 (1977); Puaet Sound

O Power and Licht Ch (Skagit/Hanford Nuclear Power Project,
Units 1 and 2), LBP-82-74, 16 NRC 981, 984 (1982), citing,
Shoreham, suora, 5 NRC at 481, 483. In a Subpart L proceed-
ing, an organization lacked standing to litigate the conse-
quences of a possible accident in a research laboratory where
the health risks from the accident would be confined within
the laboratory and the organization had not demonstrated that
any of its members were workers inside the laboratory. -

Curators of the University of Missouri, LBP-90-30, 32 NRC 95,
103 (1990).

An organization must, in itself, and through its m member-
ship, fulfill the requirements for standing. Skaait/Hanford,
suora,16 NRC at 984, citina, Portland General Electric Co. .'(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4
NRC 610, 613 (1976).

An organization has sufficiently demonstrated its standing to
intervene if its petition is signed by a ranking official of
the organization who himself has the requisite personal
interest to support the intervention. An organization seeking
intervention need not demonstrate that its membership had
voted to seek intervention on the matter raised by a submitted
contention, and had authorized the author of the intervention
petition to represent the organization. Duke Power Cocoany

(Amendment to Materials License SNM-1773 -- Transportation of
O Spent Fuel from Oconee Nuclear Station for Storage at McGuire

Nuclear Station), ALAB-528, 9 NRC 146,151 (1979).
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An organization cannot meet the " interest" requirement for
standing by acquiring a new member considerably after the
deadline for filing of intervention petitions wi.o meets the
" interest" requirement, but who has not established good cause
for the out-of-time filing. Washinaton Publi_c Power Supply
System (WPPSS Nuclear Project No. 2), LBP-79-7, 9 NRC 330, 335
(1979). The organization cannot in this situation amend its
original pleading to show the interest of the new member; the
Licensing Board has interpreted 10 CFR 6 2.714(a)(3) to permit
amendment of a petition relative to interest only by those
individuals who have made a timely filing and are merely
particularizing how their interests may be affected. WPPSS,
apn, 9 NRC at 335.

Where the petitioner organization's membership solicitation
brochure demonstrates that the organization's sole purpose is
to oppose nuclear power in general and the construction and
operation of nuclear plants in the northwest in particular,
mere membership by a person with geographic standing to
intervene, without specific representational authority, is
sufficient to confer standing. Washinaton Public fower SunnlY
LY11.cm (WPPSS Nuclear Project No. 1), L8P-83-16, 17 NRC 479,
482 (1983).

A petitioner organization cannot amend its petition to
satisfy the timeliness requirements for filing without leave
of the Board to include an affidavit executed by someone who
became a member after the due date for filing timely petition.
WPPSS, supra, 17 NRC at 483.

It is not necessary for the individual on whom organizational
:tanding is based to be conversant with, and able to defend,
e d and every contention raised by the organization in
pursuing his interest. Litigation strategy and the technical
details of the complex prosecution of a nuclear power
intervention are best lef t to the resources of the organiza-
tional petitioners. WPPSS, suora, 17 NRC U #85.

2.9.4.1.3 Standing to Intervene in Export Licensing Cases

In Edlow International Co., CLI-76-6, 3 NRC 563 (1976), the
Commission dealt with the question as to whether the Natural
Resources Defense Council and the Sierra Club could intervene
as of right and demand a hearing in an export licensing case.
The case involved the export of fuel to India for the Tarapur
project. The petitioners contended that at least one member
of the Sierra Club and several members of NRDC lived in India
and thus would be subject to any hazards created by the
reactor.

In rejecting the argument that there was a right to intervene,
the Commission stated:
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V If petitioners allege a concrete and direct injury

their claim of standing is not impaired merely be-
cause similar harm is suffered by many others.
However, if petitioners' ' asserted harm is a
" generalized grievance" shared in substantially
equal measure by all or a large class of citizens,
that harm alone normally does not warrant exercise
of jurisdiction'. 3 NRC at 576.

The Commission held that the alleged interests were da
minimis (3 NRC at 575), noting that, while in domestic
licensing cases claims of risk that were somewhat remote have
been recognized as forming a basis for intervention, Section
189(a) of the Act (42 U.S.C. 5 2239(a)) would not be given
such a broadly permissive reading (3 NRC at 571) in export
licensing cases.

Consistent with its decision in Edlow International Co.,
CLI-76-6, 3 NRC 563 (1976), the Commission has held that
a petitioner is not entitled to intervene as a matter of
right where its petition raises abstract issues r'lating
to the conduct of U.S. foreign policy and protection of
the national security. The petitioner must establish that
it will be injured and that the injury is not a generalized

_ ,/^N grievance shared in substantially equal measure by all or a
('-) large class of citizens. In the Matter of Ten Aoolications,

CLI-77-24, 6 NRC 525, 531 (1977). Nevertheless, the
Commission may, in its discretion, direct further public
aroceedings if it determines that such proceedings would
ae in the public interest even though the petitioner has
not established a right under Section 189 of the Atomic
Energy Act to intervene or demand a public hearing. LL at ;

532. See also Braunkohle Transoort. USA (Import of South
African Uranium Ore Concentrate), CLI-87-6, 25 NRC 891, 893
(1987), citina, 10 CFR 5 110.34(a).

-The contention that a major Federal action would have a
significant environmental impact on a foreign nation is not
cognizable under NEPA, arvi cannot support intervention.
B3bcock & Wilcox (Application for Considerations of Facility
Export License), CLI-77-18, 5 NRC 1332, 1348 (1977).

Judicial precedents will be relied on in deciding issues of
standing to intervene in export licensing. Westinahogig
Electric Coro. (Export to South Korea), CLI-80-30, 12 NRC
253, 258 (1980).

Institutional interests in disseminating information and
educating the public do not establish a claim of right under
Section 189a of the Atomic, Energy Act for purposes of standing

/~N because it would not constitute an interest affected by the
) proceeding. There must be a causal nexus between the refusal
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to allow standing and the inability to disseminate informa-
tion. E at 259,

2.9.4.1.4 Standing to Intervene in Specific Factual Situations

Residence within 30-40 miles of the plant site has been held
to be sufficient to show the requisite interest in raising
safety questions. Virainia Electric & Power Co. (North Anna
Power Station, Units 1 & 2), ALAB-146, 6 AEC 631, 633-634
(1973); Lpgisfana Power & Liaht C h (Waterford Steam Electric
Station, Unit 3), ALAB-125, 6 AEC 371, 372, n.6 (1973);
Northern Stal.es Power Cn (Prairie Island Nuclear Generating2

Plant, Units 1 & 2), ALAB-107, 6 AEC 188,190,193, r3SRnJR
ds1 , ALAB-110, 6 AEC 247, Aff'd, CL1-73-12, 6 AEC 241 (1070 i
florida Power and Licht Co. (St. Lucie Nuclear Power Pl Ant
Unit 1), LBP-88-10A, 27 NRC 452, 454-55 (1983), aff'd on
other arounds, ALAB-893, 27 NRC 627 (1988). Sinilarly, a
person whose base of normal, everyday activities is wf t;
miles of a nuclear facility can fairly be presumed to hn . ;;
interest which might be affected by reactor construction
and/or operation. Gulf States Utilities Co. (River Bend
Station, Units 1 & 2), ALAB-183, 7 AEC 222, 226 (1974). A
petitioner must affirmatively state his place of residence and
the extent of his work activities which are located within
close proximity to the facility. Florida Pqwer and Licht Co.
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
91-2, 33 NRC 42, 47 (1991). A person who regularly commutes
past the entrance of a nuclear facility while conducting
normal activities is presumed to have the requisite interest
for standing. Northern States Power Co. (PathPnder Atomic
Plant), LBP-90-3, 31 NRC 40, 45 (1990). - Coreoser, persons who
allege that they use an area whose recreational benefits may
be diminished by a nuclear facility have been found to possess
an adequate interest to allow intervention. Philadelphia

Electric Co. (Peach Bottom Atomic Power Station, Units 2 & 3),
CLI-73-10, 6 AEC 173 (1973). On the other hand, it h proper
for a Board to dismiss an intervention petition where the
intervenor changes residence to an area not in the proximity
of the reactor and totally fails to assume any significant
participatory role in the proceeding. Gulf States Utilities
C h (River Bend Station, Units 1 & 2), ALAB-358, 4 NRC 558
(1976).

A petitioner who resides far from a facility:cannot acquire
standing to intervene by asserting the interests of a third
party who will be near the facility but who is not a minor or
otherwise under a legal disability which would preclude his
own participation. Detroit Edison Ch (Enrico Fermi Atomic
Power Plant, Unit 2), ALAB-470, 7 NRC 473, 474 n.1 (1978).

"A petitioner may base its standing upon a showing that his
or her residence, or that of its members, is 'within the
geographical zone that might be affected by an accidental
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release of fission pro 6 cts.' Louisiana Power and Liaht
Company (Waterford Steam Electric Station, Unit 3), ALAB-125,
6 AEC 371, 371 n.6 (1973)." Detroit Edison Company (Enrico
fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 73, 78
(1979). Distances of as much as 50 miles have been held to
fall within this zone. lennessee Valley Authority (Watts Bar
Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,1421 n.4
(1977) (50 miles); Northern States Power Comoany (Prairie
Island Nuclear Generating Plant, Units 1 and 2), ALAB-107, 6
AEC 188, 193 (1973) (40 miles); fermi, suora (35 miles).

A petitioner which bases its standing on its proximity to a
nuclear facility must describe the nature of its property or
residence and its proximity to the facility, and should
describe how the health and safety of the petitioner may be
jeopardized. Northern States Power Co. (Pathfinder Atomic
Plant), LBP-89-30, 30 NRC 311, 315 (1989).

The Licensing Board refused to allow intervention on the
basis of the possibility of petitioners' consuming produce,
meat products, or fish originating within 50 miles of the
site. Ritshinoton Public Power SuDDlv System (WPPSS Nuclear
Project No. 2), LBP-79-7, 9 NRC 330, 336 (1979).

A petitioner owning and renting out farmland 10 to 15 miles
from the site and visiting the farm occasionally was held nots

to meet standing requirements. WPPSS, supra, 9 NRC at 336-
338.

One living 26 miles from a plant cannot citim, without more,
that his aesthetic interests are harmed. Conjectural
interests do not provide a basis for standing. Nor does
economic harm or one's status as a ratepayer provide a basis
for standing. Houston Liahtina & Power Co. (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-582, 11 NRC 239,
242, 243 n.8 (1980).

The fact that the petitioner is an intervenor with respect
to the same issue in another proceeding does not give him
standing to intervene for the purpose of protecting himself
from adverse precedent in the proceeding in question.
Consolidated Edison Co. of N.Y.. Inc. (Indian Point Nuclear
Power Station, Units 1, 2 & 3), ALAB-304, 3 NRC 1, 4 (1976).

A petitioner's standing in a non-NRC proceeding is insuffi-
cient'to establish standing in an NRC proceeding, at least-in
the absence of a showing of the equivalence of applicable
standards and an overlap of relevant _ issues. Georaia Power
Eq,. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-90-
29, 32 NRC 89, 91 (1990).m

Where a license amendment grants a co-licensee precisely.

the relief which the co-licensee seeks as a party to a
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pending proceeding, the co-licensee loses its standing
to assert its claim in the proceeding. Nuclear Fuel Services
And New York State Eneroy Research and Development Authority
(Western New York Nuclear Service Center), LBP-82-36, 15 NRC
1075, 1083 (1982).

For the views of various Appeal Board members on whether a
petitioner has the requisite interest where he has an economic
interest which competes with nuclear power in generating
electricity, it.e the three opinions in igno Island Liahtina
1 (Jamesport Nuclear Power Station), ALAB-292, 2 NRC 631
(1975).

A petitioner who supports an application must, of course,
show the potential for injury-in-fact to its interests before
intervention can be granted. Such a petitioner must particu-
larize a specific injury that it or its members would or might
sustain should the application it supports be denied or should
the license it supports be burdened with conditions or
restrictions. N_.qclear Enaineerina Co. . Inc. (Sheffield, Ill .
Low-level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 (1978).

In a license amendment proceeding to allow two electric
cooperatives to become co-owners of a nuclear plant, interests
of a petitioner which stemmed from membership in the coopera-
tive (" loss of equity," " threat of bankruptcy," " higher
rates," " cost of replacement power," or " loss of property
taxes") were insufficient to support standing as a matter of
right. Detroit Edison Como3Dy (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-ll, 7 NRC 381, 386, aff'd, ALAB-470,
7 NRC 473 (1978).

Those persons who would have standing to intervene in new
construction permit hearings, which would be required if good
cause could not be shown for an extension of an existing
construction permit, would have standing to intervene in
(extension proceedings)-to show that no good cause existed
and, consequently, that new construction permit hearings would
be required to complete construction. Northern Indiana Public
Service Comoany (Bailly Generating Station, Nuclear-1),
LBP-80-22, 12 NRC 191, 195, affirmed, ALAB-619, 12 NRC 558,
563-565 (1980).

Economic injury to ratepayers is not sufficient to confer
standing upon State Commissions to challenge proposed
license revocation because such injury results from
termination of the project and not Commission " action,"
and because such injury cannot be redressed by favorable
Commission action. Northern States Power Company (Tyrone
Energy Nrk, Unit 1), CLI-80-36,12 NRC 523, 526-527
(1980) (views of Chairman Ahearn and Commissioner Hendrie).
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A statement of asserted injury which is insufficient to found
a valid contention may well be adequate to provide a basis for
standing. Consumers Power Comp 3ny (Palisades Nuclear Plant),
LBP-79-20 10 NRC 108, 115 (1979). Failure to produce an
environmen,tal impact statement in circumstances where one is
required has been held to constitute injury - indeed,
irreparable injury. Palisades, supra, 10 NRC at 115-116.
Persons residing within the close proximity to the locus of a
proposed action constitute the very class which an impact
statement is intended to benefit. P_t]iadM, suDra,10 NRC at
116.

2.9.4.2 Discretionary Intervention

Although a petitioner may lack standing to intervene as of
right under judicial standing concepts, he may nevertheless be
admitted to the proceeding in the Licensing Board's dis-
cretion. In determining whether discretionary intervention
should be permitted, the Commission has indicated that the
Licensing Board should be guided by the following factors,
among others:

(a) Weighing in favor of allowing intervention --

O (1) The extent to which the petitioner's participationv may reasonably be expected to assist in developing a
sound record.

(2) The nature and extent of the petitioner's property,
financial, or other interest in the proceeding.

(3) The possible effect of any order which may be
entered in-the proceeding on the petitioner's
interest.

(b) Weighing against allowing intervention --

(4) The availability of other means whereby petitioner's
interest will be protected.

(5) The extent to which the petitioner's interest will
be represented by existing parties.

(6) The extent to which petitioner's participation will
inappropriately broaden or delay the proceeding.

! Portland General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 & 2), CLI-76-27, 4 NRC 610, 616 (1976). See also
Commonwealth Edison Co. (Dresden Nuclear Power Station, Unit
1), CLI-81-25, 14 NRC 616, 623 (1981); Philadelohia Electrici /,,Y Co. (Limerick Generating Station, Units 1 and 2), LBP-82-43A,,

; 'V 15 NRC 1423, 1435 (1982); Florida Power and Licht Co. (St.
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Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32, 35
(1987); Florida Power and Liaht Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 17
n.16 (1990). The discretionary intervention doctrine comes
into play only in circumstnces where standing to intervene as
a matter of right has not been established. Duke Power
Comoany (0conee Nuclear Station and McGuire Nuclear Station),
ALAB-528, 9 NRC 146, 148 n.3 (1979).

The primary factor to be considered is the significance of the
contribution that a petitioner might make. Pebble Sprinas,
supra. Thus, foremost among the factors listed above is
whether the intervention would likely produce a valuable
contribution to the NRC's decisionmaking process on a
significant safety or environmental issue appropriately
addressed in the proceeding in question. Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 & 2), ALAB-413,
5 NRC 1418 (1977). See also Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 475 n.2
(1978). The need for a strong showing as to potential
contribution is especially pressing in an operating license
proceeding where no petitioners have established standing as
of right and where, absent such a showing, no hearing would be
held. Watts Bar, apn, 5 NRC at 1422.

For a case in which the Commission's discretionary inter-
vention rule was applied, gg Virainir Electric & Power Co.-

(North Anna Power Station, Units 1 & 2), ALAB-363, 4 NRC 631
(1976), where, despite pet'.tioner's lack of judicial standing,
intervention was permitted based upon petitioner's demonstra-
tion of the potential significant contribution it could make
on substantial issues of law and fact not otherwise raised or
presented and a showing of the importance and immediacy of
those issues.

.For discretionary intervention, the burden of convincing the
Licensing Board that a petitioner could make a valuable
contribution lies with the petitioner. Nuclear Enaineerina
Co.. Inc. (Sheffield, Ill. Low-Level Radioactive Waste
Disposal Site), ALAB-473, 7 NRC 737, 745 (1978). Considera-
tions in determining the petitioner's ability to contribute to
development of a sound record include:

(1) a petitioner's showing of significant ability to con-
tribute on substantial issues of law or fact which will
not be otherwise properly raised or presented;

(2) the specificity of such ability to contribute on those
substantial issues of law or fact;

(3) justification of time spent on considering the sub-
stantial issues of law or- fact;
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(4) provision of additional testimony, particular expertise,
or expert assistance;

(5) specialized education or pertinent experience.

Quke Power Co. (Catawba Nuclear Station, Units 1 and 2),
LBP-81-1. 13 NRC 27, 33 (1981) (and cases cited therein). Egg
Florida Power and Liaht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-90-24, 32 NRC 12, 16-17 (1990).

Where a petitioner failed to respond to a Licensing Board
order seeking clarification following presentation of evidence
casting shadow on his purported qualifications, the Board was
entitled to conclude that a petitioner would not help to
create a sound record, and t1at the veracity of his other
statements were suspect, leading to denial of his petition.
Houston Liahtino and Power Co. (South Texas Project, Units 1
and 2), LBP-79-10, 9 NRC 439, 457-458 (1979).

As to the second and third factors to be considered with
regard to discretionary intervention (the nature and extent of
property, financial or other interests in the proceeding and
the possible effect any order might have on the petitioner's
interest), interests which do not establish a richt to(s) intervention because they are not within the " zone of

,

( ,/ interests" to be protected by the Commission should not be,

considered as positive factors for the purposes of granting
!. discretionary intervention. Detroit Edison Co. (Enrico Fermi

Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 388, aff'd,
ALAB-470, 7 NRC 473 (1978).

!

The Commission-has broad discretion to allow intervention
where it is not a matter of right. Such intervention will not
be granted where conditions have already been imposed on a
licensee, and no useful purpose will be served by that
intervention. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), CLI-80-10, 11 NRC

L 438, 442 (1980).

-2.9.5 Contentions of- Intervenors
'

Contentions constitute the method by which the parties to a
licensing proceeding frame issues under NRC practice, similar
to the use of pleadings in their judicial counterparts. Such
contentions may be amended or refined as a result of addi-
tional information gained by discovery. Texas Utilities

L Generatina Co. (Comanche Peak Steam Electric Station, Units 1
'

and 2), LBP-81-25, 14 NRC 241, 243 (1981).

The basis for a contention may not be undercut, and thei :e

'l contention thereby excluded, through an attack on the<

(/ credibility of the expert who provided the basis for the
contention. Cleveland Electric Illuminatjna Co. (Perry
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Nuclear Power Plant, Units 1 and 2), LBP-82-98, 16 NRC 1459,
1466 (1982), citinc, Houston Liahtina and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALA8-590, 11 NRC
542 (1980).

The admission of a contention does not require anticipation of
the contents of a document that has not been filed. A
contention may address any current deficiency of the applica-
tion, providing the contention is specific. Per_ty,suora,16
NRC at 1469.

The Commission could not have intended that prior to admitting
a contention advocating a safety measure, the Board should
have found that a significant risk surely existed without such
a safety measure. Such a finding should reflect the outcome
of that litigation rather than its starting point. Consoli-
dated Edison Co. of N.Y. (Indian Point, Unit 3) and Power
Authority of the State of N.Y. (Indian Point, Unit 3),
LBP-82-105, 16 NRC 1629, 1634 (1982).

IA contention about a matter not covered by a specific
rule need only allege that the matter poses a significant
safety problem. That would be enough to raise an issue
under the general requirement for operating licenses (10 CFR
S 50.57(a)(3)) for finding of reasonable assurance of opera-
tion without endangering the health and safety of the public.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116, 16 NRC 1937, 1946 (1982).

An intervenor's failure to particularize certain contentions
or even, arguendo, to pursue settlement negotiations, when
taken by itself, does not warrant the out-of-hand dismissal of'

intervenors' proposed contentions. There is a sharp contrast
between an intervenor's refusal to provide information
requested by another party on discovery, even after a
Licensing Board order compelling its disclosure, and the
asserted failure of intervenors to take advantage of addi-
tional opportunity to narrow and particularize their conten-
tions. Lona Island Lichtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-75, 16 NRC 986, 990 (1982).

Pursuant to 10 CFR ! 2.707, the Licensing Board is empowered,
on the failure of a party to comply with any prehearing
confarence order, "to make such orders in regard to the
failure as are just." The just result, where intervenors have
not fully availed themselves cf an opportunity to further
particularize their contentions, is to simply rule on
interveno.s' contentions as they stand, dismissing those
proposed contentions which lack adequate bases and specif-
icity. Shoreham, supra,16 NRC at 990; Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-804,
21 NRC 587, 592 (1985).
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(j The Licensin9 Board may limit the time for the filing of

contentions to less than that normally allotted by the rules,
10 CFR 9 2.714(a)(3) and (b), so that all participants know
before they arrive at the special prehearing conference, what
position the
contentions. proponents of the plant are taking on the various

Houston Liahtina & Power Co._ (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-565, 10 NRC 521, 523
(1979). See alsa General Electric C92 (GETR Vallecitos), LBP-
83-19, 17 NRC 573, 578 (1983) and Houston Liahtina & Power Co,
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-574,
11 NRC 7, 12-13 (1980).

Commission regulations direct that contentions be filed in
advance of a prehearing conference. P_pblic Service Co. of New
Hnpihin (Seabrook Station,. Units 1 and 2), ALAB-737,18 NRC
168, 172 n.4 (1983), citina, 10 CFR 5 2.714(b).

A Licensing Board should not address the merits of a conten-
tion when determining its admissibility. Public Service h
gLUew Hampshire (Seabrook Station, Units 1 ard 2), LBP-82-
106, 16 NRC 1649, 1654 (1982), CJ11DS, Allens CrejLk, supra,
ll-NRC at 542; Kansas Gas & Electric Co. (Wolf Creek Generat-
ing Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984);
Commonwealth Edison Co.,. (Braidwood Nuclear Power Station,_

O. Units 1 and 2), LBP-85-ll, F1 NRC 609, 617 (1985), rev'd and
remanded _on other aroundi, CLI-86-8, 23 NRC 241 (1986);(^) C?roliniL Power and Liaht Co. and North Carolina Eastna
Municipal Power Aaency (Shearon Harris Nucle.r Power Plant),
ALAB-837, 23 NRC 525, 541 (1986); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868, 25
HRC 912, 933 (1987); y_t A nt Yankte._ Nuclear Pcyer Cork
(Vermont Yankee Nuclear /ower Station), LBP-88-26, 28 NRC 440,
446 (1988), reconsidered on other arounds, LBP-89-6, 29 NRC
127 (1989), rev'd on other arounds, ALAB-919, 30 NRC 29
(1989),'yacated in oart on other arounds and remanded, CLI-90-
4, 31 NRC 333 (1990), reauest for clarificatlan, ALAB-938, 32
NRL 154 (1990) . clarified, CI' ,0-7, 32 NRC 129 (1990); Sierra
Club v. NRC, 862 F.2d 222, * (9th Cir. 1988). .51% ConsumetiP_qar Co. (Midland Plant, .s 1 and 2), LBP-84-20,19 NRC
12d3, 1292 (1984), sjiing, silens Creek, typn,11 NRC 542;
Alabama Power Co._ (Joseph M. Farley. Nuclear Plant, Units 1 and
2), ALAB-182, 7 AEC 210, 216 (1974), rev'd on M her arounds,
CL1-74-12, 7 ALC 203 (1974); and'Du_ouesne Lialt Co. (Beaverl
Valley Power Station, Unit 1), ALABe109, 6-AEC 243, 244-45
(1973). What is required is that an intervenor state the
reasons for its concern. Seabrook, supra, citina, 811t01
Creek, suora.

Relevance is not the only criterion for admissibility
of a contention. 10 CFR 5 2.714 requires that the bases
for-each contention must be set forth with reasonable/9 specificity. Wisconsin Electric Power Ch (Point Beach() Nuclear Plant, Unit 1), LBP-82-103, 16 NRC 1811, 1821
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(1982). San [.leveland Electric illuminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC
175, 181-84, (1981); Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-ll, 21 NRC
609, 617, 627 (1985), rev'd and remanded on other aroundi,
CLI-86-8, 23 NRC 241 (1986); Philadelohia llectric Co.
(Limerick Generating Station, Units 1 and 2), CLI-85-15, 22
NRC 184, 187 (1985); l!quston Lichtino and Power Co. (South
Texas Project, Units 1 and 2), LBP-86-8, 23 NRC 182, 188
(1986); Sgperal Public Utilities Nuclear Coro. (Three Mile
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, 285
(1986); Carolina Power and Licht Co. and North Carolina
f_ astern Municipal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-837, 23 NRC 525, 541 (1986); Pacific Ga.s__And
Elgstric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), LBP-86-21, 23 NRC 849, 851 (1986); Philadelohia Electric
C_o2 (Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 230 (1986); Vermont Yanke. e Nuclear Power Coro.
(Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838,
842, 847 (1987), aff'd in oart on other arounds, ALAB-869, 26

reconsid denied on other arounds, ALAB-876, 26NRC 13 (1987), _
NRC 277 (1987); lexas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Urd r 0, ALAB-868, 25 NRC 912, 930
(1987); Pacific Gas and i mmc Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2;, LBP-87-24, 26 NRC 159,162,165
(1987), aff'd, ALAB-880, 26 NRC 449, 456 (1987), remanded,
Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988); Pacific Gas
and Electric CL. (Diablo Canyon Nuclear Power Plant, Units 1

'

and 2), ALAB-877, 26 NRC 287, 292-94 (1987); Florida Power and
Liaht Co. (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
27 NRC 452, 455, 458 (1988), gif_',d, ALAB-893, 27 NRC 627
(1988); Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-919, 30 NRC 29, 45-47 (1989)
(documents cited by intervenors did not provide adequate bases
for proposed contention), vacated in cart and remanded, CL1-
90-4, 31 NRC 333 (1990), reouest for clarification, ALAB-938,
32 NRC 154 (1990), clarified. CLI-90-7, 32 NRC 129 (199" A

long and detailed list of omissions and problems does a,

without more, provide a basis for believing that there is a
safety issue. Discovered problems are not in themselves
grounds for admitting a contention. Texas Utilities Generat-
ina Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83-75A,18 NRC 1260,1263 n.6 (1983); Philadelohia
Electric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985). St.q Philadelphia Electric
C_o (Limerick Generating Station, Units 1 and 2), ALAB-845, 24u
NRC 220, 240 (1986).

The purposes of the basis-for-contention requirement are:
(1) to help assure that the hearing process is not
improperly invoked, for example, to attack statutory
requirements or regulations; (2) to help assure that
other parties are sufficiently put on notice so that they
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l ) dill know at least generally what they will have to defend'd
against or oppose; (3) to assure that the proposed issues
are proper- for adjudication in the particular proceeding--
i.e., _ generalized views of what applicable policies ought
to be are not proper for adjudication;
that the contentions apply to the facil(4) to assureity at bar; and
(5) to assure that there has been sufficient foundation
assigned for the contentions to warrant further explana-
tion. General Public Utilities Nuclear Coro._ (Three
Mlle Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC
283, 285 (1986), citina, Philadelohia Electric Co. (Peach
Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8
AEC 13, 20-21 (1974), 1g.0 Igxas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), ALAB-868,
25 NRC 912, 931-33 (1987); Sierra Club v. NRC, 862 F.2d 222,
227-28 (9th Cir. 1988).

The fact that the Office of Investigation and the Office of
Inspector and Auditor are investigating otherwise unidentified
allegations is insufficient basis for admitting a contention.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), LBP-86-21, 23 NRC 849, 857-858 (1984).

Neither the Commission's Rules of Practice nor the pertinent
statement of consideration puts an absolute or relative limit%/ on the number of contentions that may be admitted to a

( licensing ';roceeding. Egg 10 CFR S 2.714(a), (b ; 43 f_esk,'
Res. 17798, 17799 (April 26, 1978). Cleveland E ectric
illuminatino Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-706, 16 NRC 1754,-1757_(1982).

Pro se intervenors are not held in NRC proceedings to a high
degree of technical compliance with legal requirements and,
accordingly, as long as parties are sufficiently put on notice
as_to what has to be defended against or opposed, specificity
requirements will generally be considered satisfied. However,
thatt is not to suggest that a sound basis for each contention
is not required to assure that the proposed issues are proper
for adjudication. Consolidated Edison Co. of N.Y. (Indian
Point, Unit 2) and Power Authority of the State of N.Y.
(Indian Point, Unit 3), LBP-83-5, 17 NRC 134, 136 (1983).

Agency procedural requirements simply raising the threshold
for admitting some contentions as an incidental effect of
regulations designed to prevent unnecessary delay in the-
hearing process are reasonable. Duke Power Co. (Catawba
Nuclear Station, Units I and 2), CLI-83-19, 17 NRC 1041, 1047

.

(1983).

Should the subsequent _ issuance of the SER lead to a change in
the FSAR and thereby modify or moot a con + 3ntion based on that_[ ,'s document, that contention can be amended or promptly disposed() ..of by summary disposition or a stipulation. However, the
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possibility that such a circumstance could occur does not
provide a reasonable basis for deferring the filing of safety-
related contentions until the Staff issues its SER. Catawba,
supra, 17 NRC at 1049.

NRC has the burden of complying with NEPA. The adequacy
of the NRC's environmental review as reflected in the
adequacy of a DES or FES is an appropriate issue for
litigation in a licensing proceeding. Because the adequacy
of those documents cannot be determined before they are
prepared, contentions regarding their adequacy cannot be
expected to be proferred at an earlier stage of the
proceeding before the documents are available. That does
not mean that no environmental contentions can be formulated
before the Staff issues a DES or FES. While all environmental
contentions may, in a general sense, uitimately be challenges
to the NRC's compliance with NEPA, factual aspects of
particular issues can be raised before the DES is prepared.
Just as the submission of a safety-related contention based on
the FSAR is not to be deferred simply because the Staff may
later issue an SER requiring a change in a safety matter, so
too, the Comission expects that the filing of an ~snvironmen-
tal conccrn based on the applicant's environmental report
will not be deferred simply because the Staff may subsequently
provide a different analysis in its DES. Dyke Power Co.
(Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC
1041, 1049 (1983). Sag 10 CFR S 2.714(b)(2)(iii), 54 eel
h 33168, 33180 (August 11,1989), as correcled, 54 ffL
h 39728 (Sept. 28, 1989).

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes available. However, the five
late-filing factors must be balanced in determining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelchia Electric Co. (Limerick
M erating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
p983).

2.9.5.1 Pleading Requirements for Contentions

In BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974), the U.S. Court
of Appeals for the D.C. Circuit upheld, in part, the pleading
requirements of 10 CFR S 2.714 governing petitions to
intervene. Specifically, the Court ruled that:

(a) the requirement that contentions be specified does not
violate Section 189(a) of the Act; and

(b) the requirement for a basis for contentions is valid.

Lnna Island Liahtina Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-82-75,16 NRC 986, 993 (1982), c.1110.g BPI v.
Atomic Enerav Commission, 502 F.2d 424, 428-429 (D.C. Cir.
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k 1974); PhiladelRhittletirft_CL (Limerick Generating Station. -

Units 1 and 2), ALAB-804, 21 NRC 587, 591 n.5 (1985).
!

A petitioner who satisfies the interest requirement will
be granted intervention if he states at least one conten-
tion within the scope of the proceeding with a proper
factual basis. The Licensing Board has no duty to con-
sider additional contentions for the purpose of determin-
ing the propriety of intervention once it has found
that at least one good contention is stated, di1L njapii
fsyer & liattL(m (Grand Gulf Nuclear Station, Units 1
& 2), ALAB-130, 6 AEC 423, 424 (1973); Louisiana Powr_A
Ltchilt (Waterford Steam Electric Station Unit 3),
ALM-125, 6 AEC 371, 372 (1973); Duquesne LInhL.Ch (Beaver
Valley Power Station, Unit 1), ALAB-109, 6 AEC 243, 245
(1973); Icangure Valley Aut!WritX (Browns ferry Nuclear
Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 220 (1976).
Although these cases predate amendments to 10 CFR i 2.714,
those amendments retain, and in fact specifically recite, thei

'one good contention rule." See also Commonwealth Edison Co.
(Dresden Nuclear "ower 5,etion, Unit 1), CLI-81-25, 14 NRC
616, 622 (1981); Euhllt ;ervice Counf New Hamp1hfre (Seabrook
Station Unit 2), J..' 84-o, 19 NRC 975, 978 (1984); Georaia
fpF E _Ch (Vogtle Electric Generating Plant, Units 1 and 2),
LBP-84-35, 20 NRC 887, 916 (1984); Philadelph1LElectric ChO (Limerick Generating Station, Unit 1), ALAB-833, 23 NRC 257,
261 (1986).

Since a mandatory hearing is not requ ued at the operating
license stage Licensing Boards should "take the utmost care"
to assure that the "one good contention rule" is met in such a
situation because, absent successful intervention, no hearing
need be held. Cincinnati Gas & Electric Co. (William H.
Zimmer Nuclear fower Station), ALAB-305, 3 NRC 8, 12 (1976).
See also Ctulf States Utilities Co. (River Bend Station, Units
1 & 2), ALAB-183, 7 AEC 22?, 226 n.10 (1974).

Note that a State participht3ng as an "interesttd State"
under 10 CFR S 2.715(c) need not set forth in advanc' iny
affirmative contentions of its own. Pro.iect Manancm al
Coronration (Clinch P'ver Breeder Reactor Plant), ALAB-354,
4 NRC 383, 392-393 (l'/76).

Reasonable specificity require: that a contention include a
reasonably specific articulation of its rationale, if an
applicant believes that it can readily disprove a contention
admissible on its face, the proper course is to move for
summary disposition following its admission, not to assert a
lack of specific basis at the pleading stage. Carolina Power
& Liaht Co. and North Carolina Eastern Municipal Power Aaency
(Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-82-9 Il9A, 16 NRC 2069, 2070-2071 (1982).
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i

An intervention petitioner has an ironclad obligation to
enmine the publicly available documentary material
pertaining to the facility in question with sufficient
care to enable the petitioner to uncover any information
that could serve as the foundation for a specific con-
tention. Neither Section 189a of the Atomic Cnergy Act
nor Section 2.714 of the Rules of Practice permits the
filing of a vague, unparticularized contention, followed
by an endeavor to flesh it out through discovery against
the applicant or Staff. Duke Power tot (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982),
yacated in vart on other arounds, CLI-83-19,17 NRC 1041
(1983); Duouesne licht.Cc. (Beaver Valley Powr Station, Unit
2) LBP-84-6, 19 NRC 393, 412 (1984), citina, CMhb.A. HDI_4,
16 NRC at 468. In [A1_tykt, supfjt, the Board dealt with the
question of whether the intervenor had provided sufficient
information to support the admission of its contentions. An
Appeal Botrd has rejected an applicant's claim that Catawba
imposes on an intervenor the duty to include in its conten-
tions a critical snalysis or response to any applicant or NRC
Staff )ositions on the issues raised by the contentions which
might m found in the publicly available documentary material.
Such detailed answers to the positions of other parties go,
not to the admissibility of contentions, but to the actual
merits of the contentions. Florida Power and_Liaht Co. (St.
Lucie Nuclear Power Plant, Unit 1), ALAB-893, 27 NRC 627,
629-31 (1988).

The basis and specificity requirements are pr.rticularly
important for contentions involving broad quality assurance
and quality control issues. Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LDP-85-ll,
21 NRC 609, 634 (1985), rev'd E d remanded on other arounds,
CLI-86-8, 23 hRC 241 (1986); Commonwealth Edison Co. (Braid-
wood Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC
1732, 1740-41 (1985), rey'd_and remanded on other aroundi,
CLI-86-8, 23 NRC 241 (1986), citina, Ebiladelphia Electrj.c
[.h (Limerick Generating Station, Units 1 and 2), LBP-83-39,
18 NRC 67, 89 (1983),

Nor is a Licensing Board authorized to admit conditionally,
for any reason, a contention that falls short of meeting the
specificity requirements. Commonwegith Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), !BP-85-11, 21 NRC 609,
635 (1985), r.gy_'d and rgJtaded on other arounds, CLI-86-8, 23
NRC 241 (1986); Philadelphia Electric Co,. (Limerick Generat-
ing Station, Units 1 and 2), ALAB-819, 22 NRC 681, 725 (1985).
The Braidword Board permitted the intervenor to conduct
further discovery and to amend its late-filtd cor.tention in
order to comply with the basis and specificity requirements.
The Board was willing to accounodate the intervenor because
its contention involved potentially serious safety issues
concerning the applicant's QA/QC program. Braidwood, supra,
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21 NRC at 634-636, citina. Eh111d11gtdhElectric Ch
Generating Station, Units 1 and 2), LBP-84-31, 20 NRC(Limerick446,
509-511 C1984). According to the Board, its decision was not
a conditLonal admission of a contention in violation of the
Catawba ruling. The Board explained that it did reject the
intervenor's late-filed contention, and that it pro >erly
exercised its discretion by giving the intervenor tie
opportunity to file an amended contention. Eme9Awealth
Edh0LfL (Braidwood Nuclear Power Station, Units 1 and 2),
LDP-85-20, 21 NRC 1732, 1737-39 (1085), rev'd_and reminded.
CL1-86-8, 23 NRC 241 (1986). The precedential value of the
Licensing Board's allowance of further discovery and the sub-
sequent filing of an amended contention is in doubt because
of the Commission's reversal of the Licensing Board's
admission of the contention for failure to satisfy the 10 CFR
9 2.714(a)(1) standards for late-filed contentions. Enid_-
Ennd, lyn n , 23 NRC 241. Sto also [pmmonwealth Edison Co.
(Braidwood Nuclear Poner Station, Units 1 and 2), ALAB-817,
22 NRC 470, 476 49 (1985) (Moore, J., dissenting).

A Licensing Board has defined the failure to demonstr ae the
existence of a genuine dispute on a material issue of fact as
a failure to provide any factual evidence or supporting
documents that produce some doubt about the adequacy of a
specified portion of applicant's documents or that provide

( supporting reat,ons that tend to show that there is some
specified omission from applicant's documents. The interven-
tion petitioner in this case did not advance an independent
basis for any of its contentions, and instead relied on
alleged omissions and errors in the applicant's documents and
analyses. Florida Power and Licht Ch (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509, 515,
521 & n.12 (1990), citina, 10 CFR 55 2.714(b)(2)(ii) and
(iii).

l
A recent amendment to the Commission's regulations has '

superceded prior NRC caselaw which held that 10 CFR S 2.714
did not require a petitioner to detail the evidence which |

would be offered in support of its proposed contentions. 54 iFed. Rea. 33168, 33180 (August 11,1989), as corrected, 54 ;
Fed. Rea. 3972P (Sept. 28, 1989). 10 CFR 6 2.714(b)(2)(ii) .

now specifically requires a petitioner to provide a concise !

statement of the alleged facts or expert opinion which support
its proposed contention, together with references to those
specific sources and d.cuments of which the petitioner is

1

aware, and on which the petitioner intends'to rely to jestablish those facts or expert opinion. The petitioner also
must provide s dficient information to establish the existence
of a genuine dispute with the applicant on a material issue of
law or fact. 10 CFR 5 2.714(b)(2)(iii).

Contentions must give notice of facts which petitioners
i U desire to litigate and mut be specific enough to satisfy the
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requirements of 10 CFR l 2.714. Commonwealth Edison Co.
(Dresden Nuclear Power Station, Unit No.1), t BP-82-52,16 NRC
183, 180-190, 193 (1982); leg _generall y, CLI-81-25, 14 NRC 616 )
(.1981) (guidelines for Board).

A simple reference to a large number of documents does not
provide a sufficient basis for a contention. An intervenor
mast clearly identify and sumarize the incidents being relied
upon, and identify and append specific portions of the docu-
ments. CREWJLllh Edison Co. (Braidwood Nuclear Power Sta-
tion, Units 1 and 2), LBP-85-20, 21 NRC 1732, 1741 (1985),
Igl'd_and remanded on other arounds, CLI-86-8, 23 NRC 241 ;

(1986), giting, Tennessee Vallev _ Authority (Browns Ferry Nu-
clear Plant, Units 1 and 2), LBP-76-10, 3 NRC 200, 216 (1976);
Public Service Co. of _tiew Hamoshire (Seabrook Station, Units 1
and 2), CL1-89-3, 29 NRC 234, 240-41 (1989).

When a broad contention (though apparently admissible)
has been admitted at an early stage in the proceeding,
intervenors should be required to. provide greater
saecificity and to particularize bases for the contention
wien the information required to do so has been developed.
Clcyt and Electric illuminatina Co. (Perry Nuclear Pou rl
Plant, Units 1 and 2), LBP-84-28, 20 NRC 129, 131 (1964).

The Comission's Rules of Practice do not require that a
contention be in the form of a detailed brief; however, a
contention, alleging an entire plan to be inadequate in that
it fails to consider certain matters, should be required to
specify in some way each portion of the )lan alleged to be
inadequate. Lona Island Lichtina Co. (Sloreham Nuclear Power
Station, Unit 1), LBP-82-75,16 NRC 906, 993 (1982).

Originality of f raming contentions is not a pleadin9 require-
ment. [omonwealth. Edison Comeau (Byron Nuclear Power
Station, Units 1 and 2), LBP 80-30, 12 NRC 683, 689 (1980).

Extraneous natters such as preservation of rights, statements
of intervention, and directives for interpretation which
accompany an intervonor's list of contentions will be
disregarded as contrary to the Commission's Rules of Practice.
Commonwealth Edison Coman (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683, 689-690 (1980).

It is not essential that pleadings of contentions be tech-
nically perfect. The Licensing Board would be reluctant to
deny intervention on the basis of skill of pleading where it
appears that the petitioner has identified interests which may
be affected by a proceeding. Houston lichtina and Power
[Dmpany (Souin Texas Project, Units 1 and 2), ALAB-549, 9 NRC
644, 650 (1979).
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b It is neither Congressional nor Commission policy to ex-
,

clude parties because the niceties of pleading were im- I
perfectly observed. Sounder practice is to decide issues ;
on their merits, not to avoid them on technicalities. 1

Coniugn Power Company (Palisades Nuclear Plant), LBP-79-20,
10 NRC 108, 116-117 (1979); hrmont Yankee Nuclear Poyn
Eqch (Vermont Yankee Nuclear Power Station), LBP-87-17,
25 NRC 838, 860 (1987), aff'd in part on otter arounds.
ALAB-869, 26 NRC 13 (1987), reconsid deniec on other
grundi, ALAB-876, 26 NRC 277 (1987). However, a party
is bound by the literal terms of its own contention.
Philadelshia Electric CL. (Limerick Genersting Station,
Units 1 and 2). ALAB-819, 22 NRC 681, 709 (1985); Phila-
delphia Electric Ch (Limerick Generating Station, !
Units 1 and 2), ALAB-836, 23 NRC 479, 505 (1986); Carolina I

Power and Licht Co. and North Carolina Eastern Munigf u l
Pshgr Aaency (Shearon Harris Nuclear Power Plant), ALAB-
843, 24 NRC 200, 208 (1986); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-845,
24 NRC 220, 242 (1986); Carolina P_0wer and Llaht Co. and
Iforth Carolina Enigrn Municipal Power Aapgy (Shearon Harris

Nuclear Power Plant)iaht Co. and North Carolina Eastern
, ALAB-852, 24 NRC 532~, 545 (1986);

Carolina Power and L
Munic1Dal Power Ageng.y (Shearon Harris Nuclear Power Plant),
ALAB-656, 24 NRC 802, 816 (1986); Vermont Yankee Nuclear Powne

( Cum. (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NPC( 277, 284 (1987); Public Service,,Ct. of New H apshire (Seabroak
Station, Units 1 and 2), LBP-88-6. C7 NRC 245, 254 (1988),
aff'd on other aroundi, ALAB-892, 27 NRC 485 (1988).

In order to determine the scope of an otherwise admissible
contention, a Board will consider the contention together
with its stated bases to identify the precise issue which
the intervenor seeks to raise. h blic Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC
93, 97 & n.11 (1988).

A contention must be rejected where: it constitutes an
attack on applicable statutory requirements; it challenges the;

| basic structure of the Commission's regulatory process or is
an attack on the regulations; it is nothing more than a
generalization regarding the intervenor's. views of what
applicable policies ought to be; it seeks to raise an issue

| which is not proper for adjudication in the proceeding; or it
does not apply to the facility in question; or it seeks to
raise an issue which is not concrete or litigable. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-82-76, 16 NRC 1029, 1035 (1982), citino, Philadelohia

| Electric _ Co. (Peach Bottom Atomic Power Station, Units 2 and
3), ALAB-216, 8 AEC 13, 20-21 (1974); Texas Utilities
Generatino Co. (Comanche Peak Steam Electric Station, Units 1

(G
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and 2), LBP-83-75A, 18 NRC 1260, 1263 (1983); Metropolitan
Edison C0 (Three Mile Island Nuclear Station, Unit No.1),1

LBP-83-76, 18 NRC 1266, 1268-1269 (1983).

At the pleading stage all that is required for a contention to
be acceptable for litigation is that it be specific and have a
basis. Whether or not the contention is true is left to
litigation on the merits in the licensing proceeding.
Washingian Public_ Power Supply _Syltra WPPSS Nuclear Project
No. 2), ALAB-722, 17 NRC 546, 551 n.5 1983),citina, Houston
Lightina and Pcwer Co. (Allens Creek N clear Generating
Station, Unit 1), ALAB-590, 11 NRC 542 (1980); Philadelnkta
Electric._.CL (Limerick Generating Station, Unitt I and 2),
ALAB-806, 21 NRC 1183, 1193 n.39 (1985); Philadelohia Gectric
Ch (Limerick Generating Station, Units 1 and 2), ALAB-819, 22
NRC 681, 694 (1985). igg Vermont Yankee Nuclear Power _ Cath
(Vermont Yankee Nuclear Power Station), ALAB-869, 26 NRC 13,
23-24 (1987), reconsid. denied on other arounds, ALAB-876, 26
NRC 277 (1987); f.yklit. Service Co. of_New Hamoshire (Seabrock
Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 282 (1989),
aff'd on other arounds, ALAB-940, 32 NRC 225 (1990).

In pleading for the admission of a contention, an intervenor
is not required to prove the contention, but must allege at
least some credible foundation for the contention. Pacific
fins and Electric _Ch (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987 , remanded,
11erra Club v. NFIC, 862 f.2d 222 (9th Cir.1988 .

A basis for a contention is set forth with reasonable
specificity if the applicants are sufficiently put on
notice so that they will know, at least genera'ily, what they
will have to defend against or oppose, and if there has been
sufficient foundation assigned to warrant further exploration
of the proposed contention. Kansas Gas & Electric CO2 (Wol f
Creek Generating Statien, Unit 1), LBP-84-1, 19 NRC 29, 34
(1984), sit _in2, Peach Bottom, apIg, 8 AEC at 20-21; common _-
wealth Edison Co. (Braidwood Nuclear Power Station, Units 1
and 2), LBP-85-20, 21 NPC 1732, 1742 (1985), rev'd and
Ismanded on other aro.undi, CL1-86-8, 23 NRC 241 (1986). Sgt
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-942, 32 NRC 395, 427-28 (1990).

2.9.5.2 Requirement of Oath from Intervenors

Amendments to 10 CFR 6 2.714, effective on May 26, 1978,
eliminated the requirement that petitions to intervene be
filed under oath.

O
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2.9.5.3 Requirement of Contentions for Purposes of Admitting
Petitioner as a Party

10 CFR I 2.714 requires that there be some basis for the
contentions set forth in the supplement to the petition to
intervene and that the contentions themselves ce set forth
with 3articularity. In deciding whether these criteria are
met, .icensing Boards are not to decide whether the proposed
contentions are meritorious. Alabama Power Co (Joseph H.
Farley Nuclear Plant, Units 1 & 2), ALAB-183, / AEC 210, 216
(1974); Duouesne Liaht Co. (Beaver Valley Power Station, Unit
1), ALAB-109, 6 AEC 243, 244 (1973). The Appeal Board has
prohibited Licensing Beards from dismissing contentions on the
merits at the pleading stage even if demonstrably insubstan-
tial. Washinaton Public Power Supply System (WPPSS Nuclear
Project No. 1), LDP-83-66, 18 NRC 780, 789 (1963), citina,
Houston Liahtina and Power Co. (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-590. 11 NRC 542, 550 (1980).

For a petitioner who supports a license application, all
that need be -initially asserted to fulfill the contention
requirement of 10 CFR S 2.714 is that the application is
meritorious and should be granted. After contentions
opposing the license applica*. ion have been set forth,
however, the Licensing Board is free to require intervenors

iO supporting the application to take a position en those
contentions. Nuclear Enaineerina Co.. Inc. (Sheffield, Ill.
Low-leve' Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737, 743 n.5 (1978).

Where intervenors have been consolidated, it is not necessary
that a contention or contentions be identified to any one of
the intervening parties, so long as there is at least one
contention admitted per intervenor. Cleveland Electric
Dluminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-35, 14 NRC 682, 637 (1981).

Recent amendments of 10 CFR f 2.714 have raised the threshold
for the admission of a petitioner's proposed contentions. 54
Fed. Rec. 33168, 33180 (August 11,1989), as corrected, 54
fml.... Req. 39728 (Sept. 28, 1989). A petitioner must provide a
concise statement of the alleged facts or expert opinion whici:
support its proposed contentions, together with references to
those specific sources and documents of which the petitioner
is aware, and on which the petitioner intends to rely to '

establish those facts or expert opinion. 10 CFR $ 2.714(b)
(C)(ii). The petitioner also must provide sufficient informa-
tion to establish the existence of a genuine dispute with the
applicant on a material issue of law or fact. 10 CFR S,

| 2.714(b)(2)(iii).

O The basis with reasonable specificity standard requires that
an intervenor include in a safety contention a statement of
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1

the reason for his contention. This statement must either |

allege with particu'larity that an applicant is not complying
with a specified regulation, or allege with particularit,y the
existence and detail of a substantial safety issue on which
the regulations are silent. In the absence of a " regulatory

,gap " the failure to allege a violation of the regulations or |
an attempt to advocate stricter requirements than those im- |
posed by the regulations will result in a rejection of the '

contention, the latter as an impermissible collateral attack
on the Commission's rules. Public Service Co. qL Eew
Hamnshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16
NRC 1649, 1656 (1982), rdijng,10 CFR $ 2.758.

Prior to entertaining any suggestion that a contention not be
admitted, the proponent of the contention must be given some
chance to be heard in response. The petitioners cannot be
required to have anticipated in the contentions themselves the
possible arguments their opponents might raise as grounds for
denying admission of those proffered contentions. Houston
Lightina & Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-565, 10 NRC 521, 525 (1979).

'

Although the Rules of Practice do not explicitly provide for
the fili.:q of either objections to contentions or motions to
dismiss them, each presiding board must fashion a fair
procedu.e for dealing with such objections to contentions as
are filed. The cardinal rule of fairness is that each side
must be heard. Alleni Cteek, lupf_A, 10 NRC at 524.

2.9.5.4 Material Ured in Support of Contentions

While it may be true that the important document in evalua-
ting the adequacy of an agency's environmental review is the
agency's final impact statement, a petitioner for intervention
may look to the applicant's Environmental Report for factual
material in support of a proposed contention. Pennsv1vania
Power & liaht Como&Dy (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-79-6, 9 NRC 291, 303 (1979). A petitioner
must file contentions based on any environmental issues raised
by the applicant's Environmental Report. However, the
petitioner may be permitted to file new or amended contentions
based on new information contained in subsequent NRC environ-
mental documents. 10 CFR f 2.714(b)(2)(iii), 54 . Fed. Rea.
33168, 33180 (August 11,1989), as corrected, 54 EcL_3 m
39728 (Sept. 28,-1989).

.

The specificity and basis requirements for a proposed
contention under 10 CFR $ 2.714(b) can be satisfied where the
contention is based upon allegatiens in a sworn complaint
filed in a judicial action and the applicable passages therein
are specifically identified. This tolds notwithstanding the
fact that the allegations are contested. Consumers Power Co.
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i 2.9.5.5O (Hidland Plant. Units 1 and 2), LDP-84-20, 19 NRC 1285, 1292-
94 (1984).

An intervenor can establish a sufficient basis for a con-
tention by referring to a source and drawing an assertion
from that reference. [ommonwealth Edison _Ch (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-20, 21 NRC
1732, 1740 (1985), rev'd and remanded _on other aroundi,
CLI-86-8, 23 NRC 241 (1986), siting, Houston Liqittina an.d
ther_Ch (Allms Creek Nuclear Generating Station, Unit 1),
ALA8-590, 11 NRC 542, 548-49 (1980). Set Public Service _Ch
af_.litw Hampshire (Seaorook Station, Units 1 and 2), LBP-89-4,
29 NRC 62, 69-70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989),
rfmandtd_qu_Q.thef__9r_9Rudi, Massachusetts v. NRL, 924 f.2d 311
(D.C. Cir. 1991). However, where a contention is based on a
factual underpinning in a document which hhs been essentially
repudiated by the source of that document, a Licensing Board
will dismiss the contention if the intervenor cannot offer
another independent source of information on which to base the
centention. Georaia Power Co (Alvin W. Vogtle Electricx
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 136
(1987)i Public_S.er.y.ite Co. of _!&W 110!!Tibir_c (Seabrook Station,
Units 1 and 2), CLI-89-3, 29 NRC 234, 241 (1989).

2.9.5.5 Tis,eliness of Submission of Contentions

O Not later than 15 days before a special prehearing conference
or, where no special prehearing conference is held, 15 days
prior to the holding of the first prehearing conference, the
petitioner shall file a supplement to his petition to
intervene which must include a list of his contentions.
Additional time for filing the supplement may be granted
based upon a balancing of the factors listed in 10 CfR
6 2.714(a)(1). 10 CFR $ 2.714(b); [pnigmers PoWar_Ch
(Hidland Plant, Units 1 and 2), LBP-82-63,16 NRC 571, 576
(1982), citing, llouston Liahtina and Power Ch (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508
(1982); Houston Lichtina & Power Ch (South Texas Project.
Units 1 and 2), LBP-82-91, 16 NRC 1364, 1366-67 (1982); Public
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 67-68 (1989), 1[f'd, ALAB-918, 29 NRC
473 (1989), remanded _ on other ar.01adi, liassachust.tts v. NRC,
924 f.2d 311 (D.C. Cir. 1991); Vermont Yankee Nuclear Power
CarR (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC
29, 40 (1989), vacated in part on q.ther arounds and remanded,
CL1-90-4, 31 NRC 333 (1990), r_tauest for clarificatian, ALAB-
938, 32 NRC 154 (1990), clarified, CL1-90-7, 32 NRC 129
(1990).

Commission regulations direct that contentions be filed in
advance of a prehearing conference. Egblic -Service Co. of
litw,Hamoshire (Seabrook Station, Units 1 and 2), ALAB-737,18
NPC 168, 172 n.4 (1983), citina, 10 CFR 5 2.714(b).
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In considaring the admissibility of late-filed contentions,
the Licensing Board must balance the five factors specified in
10 CFR I 2.714(a) for dealing with nontimely filings.
Eincinnati Gas and Electric Company (William H. Zimmer Nuclear
Ltation), LBP-79-22, 10 NRC 213, 214 (1979); Philadelohta
Electric Co (Limerick Generating Station, Units 1 and 2),
ALAB-819, 22 NRC 681, 725 (1985).

A late filed contention must meet the requirements concerning
good cause for late filing pursuant to 10 CFR S 2.714(a)(1).
Cleveland Electric 1110minatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-90, 16 NRC 1359, 1360 (1582);
Houston Liahting_1_fpwer Co. (South Texas Project, Units 1 ad
2), LBP-82-91, 16 NRC 1364, 1366-67 (1982); Lona Island
Llahtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-
42, 18 NRC 112, 117 (1983).

The factors which must be balanced in determining whether
to admit a late filed contention pursuant to 10 CFR
S 2.714(a)(1) are: (1) Good cause, if any, for failure to
file on time; (2) The availability of other means oiereby
the 3etitioner's interest will be protected; (3) The extent to
whic1 the petitioner's participation may reasonably be
expected to assist in developing a sound records (4) The
extent to which the petitioner's interest will be represented
by existing parties; (5) The extent to which the petitionar's
participation will broaden the issues or delay the proceeding.
,.ona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), LBP-83-30, 17 NRC 1132, 1141 (1983); Texas Utilities
jiem ral.ingl h (Comanche Peak Steam Electric Station, Units 1
and 2), LDP-83-75A, 18 NRC 1260, 1261-1262 (1983), g11]D9,
)(ashinoton Public Power SuDD1v System (WPPSS Nuclear Project
No. 3), ALAB-747, 18 NRC 1167 (1983); Cleveland Electric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-80, 18 NRC 1404, 1405 (1983); Kansas Gas and Electric
[h (Wolf Creek Generating Station, Unit 1), LBP-84-1,19 NRC
29, 31 (1984), citina, Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983);
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-84-20,
19 NRC 1285, 1291 (1984), citina, Catawba, inpf3, 17 NRC
1041; Houston Liaht_ingJnd Power Co. (South Texas Project,
Units 1 and 2), LBP-85-9, 21 NRC 524, 526 (1985); Commonwealth i

Edison C h (Braidwood Nuclear Power Station, Units 1 and 2),
LBP-85-ll, 21 NRC 609, 628 (1985), rev'd and remanded on othgC
grgundi, CLI-86-8, 23 NRC 241 (1986); Carolina Power and Liaht
Co. and North Carolina {1 stern Municioal Power Aaency (Shearon
Harris Nuclear Plant), LBP-85-49, 22 NRC 899,-909, 913-14
(1985); Texas Utilities Electric Co. (3.nanche Pet < Steam
Electric Station, Unit 1), LBP-86-36A, 24 NRC 575, 579-80
(1986), aff'd, ALAB-868, 25 NRC 912, 921 (1961); Public

L Sen ise Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 74 n.4 (1987); Public Service Co. of
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( Nt.w_llamnhite (Seabrook St ation, Units 1 and 2), ALAB-883, 27
NRC 43, 49 (1988), y&cated in Dart on other_gragndi, CLI-88-8,
28 NRC 419 (1988); Yamont YanktejiurhE.hwer Cora (Vermont
Yankee Nuclear Power Station), LBP-88-26, 28 NRC 440, 447-48 &
n.9 (1988), reconsidered on other gtpundi, LBP-89-6, 29 NRC
127 (19P9), rev'd on other atnundi, ALAB-919, 30 NRC 29
(1989), y3 tiled _in_ Dirt on other aroundi and remanded, CLI-90-
4, 31 NRC 333 (1990), riqu_tst for clar.iLittlign, ALAB-938, 32
NRC 154 (1990), clarified, CL1-90-7, 32 NRC 129 (1990); Egblic
htylce_Co. of New ungnihite (Seasrook Station, Units 1 and
2), LBP-89-4, 29 NRC 62, 68 (1989), Affd, ALAB-918, 29 NRCf
473 (1989), IMandtd, tiaMILhuset ts v._ NRC, 924 f.2d 311, 333-
337 (D.C. Cir. 1991); Eublic Service Co. of_Etht{amnshire
(Seabrook Station, Units 1 and 2), LBP-90-1, 31 NRC 19, 34
(1990), 1[f'd on athan.gtgundi, ALAB-936, 32 NRC 75 (1990).

A Board must perform this balancing of the five lateness
factors, even where all the parties to the proceeding have
waived their objections and agreed, by stipulation, to the
admission of the late-filed contention. Cpp onwealth Edison
[h (Braidwood Nuclear Power Station, Units 1 and 2), CLI-
86-8, 23 NRC 241, 251 (1986). Een Egityn Edison _CL (Pilgrim
Nuclear Power Station), ALAB-816, 22 NRC 461, 466 (1985).

The required balancing of factors is not obviated by the
hsT circumstances that the proffered contentions are those of a
V participant that has withdrawn from the proceeding. 51uth

.IgXn, luprl,16 NRC at 1367, s.LLing, Gul f States Ut tLL1_tg1
Ch (River Bend Station, Units 1 and 2), ALM 444, 6 NRC 760,
795-98 (1977),

in balancing the lateness factors, all factors must be
taken into account; however, there is no requirement
that the same weight be given to each of them. Eqqth_lezn,
Lupr_a,16 NRC at 1367, citing, SAuth Carolina Electric IDddin
Cox (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13
NRC 881, 895 (1981); [pasumers_Egwer Co. (Hidland Plant, Units
1 and 2), LBP-84-20, 19 NRC 1285, 1292 (1984). A Board is
entitled to considerable discretion in the method it employs
to balance the five lateness factors. [pmmonwealth Edison Com
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21 NRC 609, 631 (1985), r_ev'd and_temanded on othtt m aundi,
Cll-86-8, 23 NRC 241 (1986), gitjng, yltginia Electric and
Egwntl h (North Anna Power Station, Units 1 and 2), ALAB-342,
4 NRC 98, 107 (1976).

4
When there are no other available means to protect a peti-
tioner's interests, that factor and the factor of t h extent
to which other parties would g otect that interest are
entitled to less weight than de other three factors enumer-
ated in 10 CFR 9 2.714(a). lana ItlJnd liahtina C0 (Shoreham2

; Nuclear Power Station, Unit 1), LBP-83-42, 18 NRC 112, 118
L (1983); {{quiton liahtina and Power Ch (South Texas Project,
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Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985), citina,
Spjttft[arolina Electric and_Sas Co. (Vir911 C. Sumer Nuclear
Stttion. Unit 1), ALAB-642,13 NRC 881, 895 (1981); Camon-
wealth .119 4 (Braidwood Nuclear Power Station, Units 1
and 2), LBP-85-ll, 21 NRC 609, 629 (1985), Isv'd and remandad
on other arounds, CLI-86-8, 23 NRC 241, 245 (1986); Public
Service Co. of New Hamp1hfrg (Seabrook Station, Units 1 and
2), LBP-87-3, 25 NRC 71, 75 (1987); Eublic Service Co. of New
Hamashira (Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC
62, 70 (1989), aff'd, ALAB-918, 29 NRC 473 (1989), remanded,
Massachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir. 1991);
Eublic Service Co. pijay_Bamoshire (Seabrnok Station, Units 1
and 2), LBP-90-1, 31 NRC 19, 34 (1990), aff'd on o_ther
gru ndi, ALAB-936, 32 NPC 75 (1990).

Where good cause for failure to file on time has not been
demonstrated, a contention may still be accepted, but the
burden of justifying ace.eptance of a late contention on the
basis of the other factors is considerably greater. Even
where the factors are balanced in favor of admitting a late-
flied contention, a tardy petitioner without a good excuse for
lateness may be required to take the proceeding as he finds
it. South Texas, igpa , 16 NRC at 1367, 1368, citina, Nuclear
Fuel Services. Inc. and N.Y.S. Atomic and Sgate_Qgy31gp_mnent
Authorlty (West Valley Reprocessing Plant), CL1-75-4,1 NRC
273, 275, 276 (1975).

Where good cause for a late filing is demonstrated, the other
factors are given lesser weight. Midland, Agata, 16 NRC at
509; Texas Utilities (igDar,atina Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), L8P-83-75A. 18 NRC 1260,
1261 (1983); Consumers Power Co. (Hidland Plait, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1292 (1984).

In considering the extent to which the petitioner had
shown good cause for filing supplements out-of-time, the
Licensing Board recognized that the petitioner was appear-
ing pro se until just before the special prehearing con-
ference. Petitioner's early performance need not adhere
rigidly to the Commission's standards and, in this situation,
the Board would not weigh the good cause factor as heavily as
it might otherwise. Florida Power and Liaht Company (Turkey
Point Nuclear Generating Station, Units 3 and 4), LBP-79-21,
10 NRC 183, 190 (1979).

Withdrawal of one party has been held not to constitute good
cause for the delay of a petitioner in seeking to substitute
itself for the withdrawiag party, or, comparably, to adopt the
withdrawing party's contentions. South Texas, inpn , 16 NRC
at 1369, citing, Gulf States Uti.11 ties Co._ (River Bend Sta-

.

tion, Units 1 and 2), ALAB-444, 6 NRC 760, 796-97 (1977). The
same standards apply to an existing intervenor seeking to
adopt the abandoned contentions of another intervenor as to a
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" newly arriving legal stranger." South Texas, s pig, 16 NRC
at 1369. However, if under the circumstances of a particular
case, there is a sound foundation for allowing one entity to
replace another, it can be taken into account in making the
" good cause" determination under 10 CFR 5 2.714(a). Houston
LLebling_and Power Co. (South Texas Project Units l'and 2),
ALAB-799, 21 NRC 350, 384 (1985), citina,RlverBend,391.g.
6 HRC at 796.

The appearance of a newspaper article is not sufficient
grounds for the late-filing of a contention about matters
that have been known for a long time. LitY.cland Electric
illuminatino C0 (Perry Nuclear Power Plant, Units 1 and 2),1

LBP-82-II, 15 NRC 348 (1982). (.ompare, LBP .82-53, 16 NRC 196,
200-01 (1982) (Up-to-date journals demonstrate good cause) and
LBP-82-15, 15 NRC 555, 557 (1982).

An intervenor cannot establish good cause for filing a late
contention when the information on which the contention is
based was publicly available several months prior to the fil-
ing of the contention. Commonwealth Edison Co. (Braidwood
Nuc1 car Power Station, Units I and 2), LBP-85-ll, 21 NRC 609,
628-629 (1985), rev'd and remanded on other atquadi, CLI-86-8,
23 NRC 241 (1986); Philadelohia Elen.tr_is_CL. (Limerick
Generating Station, Units 1 and 23. ALAB-828, 23 NRC 13, 21
(19T

The determination whether to accept a contention that was sus-
ceptible of filing within the period prescribed by the Rules
of Practice on an untimely basis involves a consideration of
all five 10 CFR 9 2.714(a) factors an: aut-Just the reason,
substantial or not as the case may be, why the petitioner did
not meet the deadline. Duke Power Cot (Catawba Nuclear Sta-
tion, Units 1 and 2), ALAB-687,16 NRC 460, 470 (1982), ytcjL-
ted in oart on other arounds, CLI-83-19, 17 NRC 1041 (1983).

The proponent of a late contention should affirmatively
address the five-factors and demonstrate that, on balance,
the contention should be admitted. Consumers Power Co.
(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 578
(1982), citino, Duke Power Co (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980).

Section-189a of the Atomic Energy Act of 1954, as amended
(" Atomic Energy Act" or "Act") does not require the Comission

~

to give controlling weight to the good cause factor in 10 CFR
f 2.714(a)(1)(1) in determining whether to admit a late-filed
contentioa based on licensing documents which were not
required to be prepared early enough to provide a isasis for a
timely-filed contention. The unavailability of those

( documents does not constitute a snowing of good cause for
(' admitting a late-filed contention when the factual predicate
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for that contention is avail ble from other sources in a
timely manner. Dukg_fageC_1 h (Catawba Nuclear Station,
Units 1 and 2), CL1-83-19, 17 NRC 1041, 1043 (1983).

The institutional unavailability of a licensing-related
document does not establish good cause for filing a centention
late if information was publicly available early enough to
provide the basis for the timely filing of that contention.
Duke Power Ch (Catawba Nuclear Station, Units 1 and 2), CL1-
81-19, 17 NRC 104), 1045, 1048 (1983); Lona Island liahtina
h (Shoreham Nuclear Power Station, Unit 1). LBP-83-42,18
NRC 112, 117 (1983); Lang_lsland Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), I BP-84-30, 20 NRC 426, 436-37
(1984); Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), ALAB-813, 22 NRC 59, 84-85 (1985). Section 189a of the
Act is not of fended by a procedural rule that simply recog-
nizes that the public's interest in an efficient administra-
tive process is not properly xcounted fer by a rule of
automatic admission for certain late-filed contentions.
[31A d A, supra, 17 NRC at 1046. Egg Me Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 82
(1985), citina, Catawba, CL1-83-19, g ar.a. 17 NRC at 1045-
47. CL. BPI v KG, 502 F.2d 424 (D.C. Cir.1974).

10 CFR i 2.714(a)(1) requires that all five factors
enumerated in that regulation should be applied to late-
filed contentions even where the licensing-related
document, upon which the contentions are predicated, was
not available within the time prescribed for filing timely
contentions. Lona Island Liahtina Ch (Shoreham Nuclear
Power Station, Unit 1), LBP-83-42,18 NRC 112,116 (1983);
Duke Power W (Catawba Nuclear Station, Units 1 and 2),
ALAB-813, 22 NRC 59, 82 (1985), citina, CA1 Agha, CL1-83-19
EDID, 17 NRC at 1045. The Commission has held that any
refiled contention would have to meet the five-factor test
of 10 CFR 5 2.714(a)(1), if not timely filed, even if the
specifics could not have been known earlier because the
documents on which they were based had not yet been issued.
}{ashinaton Public Power Sunoly Svilga (WPPSS Nuclear Project
No. 1), LBP-83-66, 18 NRC 780, 796 (1983), citina, Dgke Power.
1 (Catawba Nuclear Station, Units 1 and 2), CLI-83-19,17
NRC 1041 (1983).

Even where an applicant does not comply with a standing order
to serve all relevant papers on the Board and parties, the
admissibility of an intervenor's late-filed cnntention
directed toward such papers must be determined by a balancing
of all five factors. Philadelphia Electric Co (Limerick
Generating Station, Units 1 and 2), ALAB-765, 19 NRC 645, 657
(1984), overrulino in part, LBP-84-16, 19 NRC 857, 868 (1984).

Under 10 CFR S 2.714(a)', good cause may exist for a late-filed
contention if it: (1) is wholly dependent upon the content of
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a particular document; (2) coulo not therefore be advanced
with any degree of specificity in advance of the public
availability of that document; and (3) is tendered with the
requisite degree of prom)tness once that document comes into
existence and is accessi>1e for sublic examination. Neverthe-
less, such a contention is amena)le to reiection on the
strength of a balancing of all five cf the late intervention

factors set forth in that section. P_ublic Service Co. of Nu
llamoshire (Seabrook Station, Units 1 and 2), ALAB-737,18 NRC
168, 172 n.4 (1983), citina, Duke Power Cp_, (Catawba Nuclear
Station, Units 1 and 2), CL1 R3-19, 17 NRC 1041, 1045 (1983);
Kansas _ Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), LBP-84-1, 19 NRC 29, 31 (1984). See also Kerr-McG12
Chemical Corot (West Chicago Rare Earths Facility), LBP-89 16,
29 NRC 508, 514 (1989). When a licensing-related document
becom.s available, an intervenor must file promptly its
contentions based on that document. Public Service Com of..New
Hamoshire (Seabrook Station, Units 1 and 2), LBP-89-4, T.9 NRC
62, 70 (1989), Aff'd, ALAB-918, 29 NRC 473 (1989), remanded,
Massachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir. 1991).
However, an intervenor is not required to file contentions
based upon a draft licensing-related document. West Chician,
192rA, 29 NRC at 514.

An intervenor who has previously submitted timely contentions(~j~xI may establish good cause for the late filing of amendedk contentions by showing that the amended contentions: restate
portions of the earlier timely-filed contentions; and were
promptly filed in response to s Commission decision which
stated a new legal principle. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 1), LBP-86-36A,
24 NRC 575, 579 (1986), aff'd, ALAB-868, 25 NRC 912, 923
(1987).

A submitted document, while perhaps incomplete, niay be enough
to require contentions related to it to be filed promptly.
Philadelohia Electric Co. (Limerick Generating Station, Units
1 and 2), L8P-83-39, 18 NRC 67, 69 (1983).

The fact that a party may have delayed the filing of a
contention in the hopes of settling the issue without
resorting to litigation in an adjudicatory proceeding does
not constitute good cause for failure to file on time.
Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), CL1-86-8, 23 NRC 241, 245 (1986).

The admissibility of a late-filed contention must be
determined by a balancing of All five of the late int-r-
vention factors in 10 rrR i 2.714(a). Public Service Co.
of New Hamoshire (SeabNok Station, Units 1 and 2),

O CLI-83-23, 18 NRC 311, 312 (1983).

V
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When an intervenor does not show good cause for the non-
timely submission of contentions, it must mako a compelling
showing on the other four criteria of 10 CFR $ 2.714(a).
Cincinnatijgtand Electric _(L (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-83-58,18 NRC 640, 663 1983),
citing, Mississipoi Power udlinhLCL (Grand Gulf (Nuclear
Station, Units 1 and 2), ALAB-704, 16 HRC 1725 (1982);
Lommonwealth [dlinD_Ch (Braidwood Nuclear Power Station,
Units 1 and 2), LDP-85-ll, 21 NRC 609, 629 (1985), r1Y'd_ tad
r1Ekuded on olher_grqundji, CLI-86-8, 23 NRC 241, 244 (1986);
h blic Service Co. af_ hcl}]enshite (Seabrook Station, Units I
and 2), LBP-87-3, 25 NRC 71, 76 (1987); Public Service Co. of
RW Hamoshire (Seabrook Station, Units 1 and 2), LBP-89-4, 29
NRC 62, 70 (1989), Aff'd, ALAB-918, 29 NRC 473 (1989),
remanded, 51nd.Luielt) v. NRC, 924 F.2d 311, 333-327 (D.C.
Cir.1991.i; hbl*c _ Service Co. of New HafnDahira (Seabrook
Station, Units 1 and 2), LBP-90-1, 31 NRC 19, 34 (1990), aff'd
on other aroends, ALAB-936, 32 NRC 75 (1990).

With respect to the second factor of 10 CFR 6 2,714(a)
(availability of other means of protecting late aetitioners'
interest) and the fourth factor (the extent to wiich late
petitioners' interest will be represented by existing
parties), the applicants in 7immer, Haro 10 NRC at 215,
claimed that the Staff would represent too public interest and
by inference, late petitioners' interest as well. The Licens-
ing Board ruled that although the Staff clearly represents the
public interest, it cannot be expected to pursue all issues
with the same diligence as an intervenor would pursue its own
issue. Moreover, unless an issue was raised in a proceeding,
the Staff would not attempt to tesolve the issue in an
adjudicatory context. Applicants' reliance on the Staff
review gave inadequate consideration to the value of a
party's pursuing the participational rights afforded it in an
adjudicatory hearing. Zj s tr, u nr.g 10 NRC at 215; Cleveland
Electric 111uminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), LDP-83-80, 18 NRC 1404, 1407-1408 (1983); Houston
Lightina_and Power CL (South Texas Project, Units 1 and 2),
LBP-85-9, 21 NRC 524, 527-528 (1985); Commonwealth Edison Co.
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-85-ll,
21 NRC 609, 629 (1985), rev'd and remanded on other arounds,
CL1-86-8, 23 NRC 241 (1986). Ica Houston Liahtirlg_tDd Power
C h (South Texas Project, Units 1 and 2), ALA8-794, 21 NRC
360, 384 n.108 (1985); Washinaton Public Power Supply System
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1173-77
(1983); Carolina Power and Liaht Co. and North Carolina
[tstern Municinal Power Aaency (Shearon-Harris Nuclear Plant),
L8P-85-49, 22 NRC 899, 913-14 (1985).

When considering the second factor of 10 CFR 6 2.714(a)(1),
the availability of other means to protect an intervenor's
interests, a Board m&y only inquire whether there are other
forums in which the intervenor itself itight protect its
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V interests. Houston Lichtina and Power Ch (South Texas
Project Units 1 and 2), LBP-85-9, 21 NRC 524, 528 (1985),
citina, Houston Liahtina and Power C h (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-671, 15 NRC 508,
513 n.13 (1982).

Informal negotiations among )arties, even under a Board's
aegis, is not an adequate su)stitute for a party's right to
pursue its legitimate interest in issues in fonnal adjudica-
tory hearings. Ehjhdelohia Electric Ch (Limerick Generating
Station, Units 1 and 2), ALAB-806, 21 NRC 1183, 1191 (1985).

Late contentions filed by a city did not overlap a contention
of another intervenor which had already been accepted in the4

proceeding. The representative of a private party cannot be
expected to represent adequately the presumably broader
interests represented by a governmental body. Zimmer, u m ,
10 NRC at 216 n.4, sjllag, Huclear Fuel Services. Inc. (West
Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275 (1975).

In determining what other means are available to protect a
petitioner's interests, a board will consider the issues
sought to be raised, the relief requested, and the stage of
the proceeding. There may well be no alternative to provid-
ing a petitioner with an opportunity to participate in ane

(V) adjudicatory hearing. However, in some circumstances, such as,

where the proposed contention deals with routinely flied post
licensing reports by an applicant, a 10 CFR 2.206 petition may
be sufficient to protect the )etitioner's interests. Phila-
delohta Electric Co.- (Limeric( Generating Station, Units 1 and
2), ALAB-828, 23 NRC 13, 21-22 (1986).

A contention based on a Oraft Environmental Statement (DCS)
which contains no new information relevant to the contention,
lacks goud cause for late filing. Cleveland Electric
libg1 patina Co. (Perry Nuclear Power Plant, Units 1 and 2),

| LBP-82-79, 16 NRC 1116, 1118 (1982),
1

| Before a contention is excluded from consideration, the
| Intervenor should have a fair opportunity to respond to

applicant's comments. When an intervenor files a late con-
tenti;.i and argues that it has good cause for late filing
because of the recent availability of new information,
intervenor should have the chance to comment on applicant's
objection that the information was available earlier.

L 'Intervenors should be penaitted to reply to the opposition
to the admission of a late filed contention. lne principle'

L that a party shoold have an opportunity to respond is
i reciprocal. When intervenor introduces material that is
| entirely new. applicant will be permitted to respond, Due
1 O process requices an op)ortunity to comment. If intervenors

ix ) find that they must mace new factual or legal arguments.'

O the.y should clearly identify the new material and give an
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explanation of why they did not anticipate the need for
the material in their initial filing. If the explanation
is satisfactory, the material may be considered, but
applicant will be permitted to respond. (leveland Electrig
111uminatina Co2 (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-8P, 16 NRC 1355, 1356 (1982).

The finding of good cause for the late filing of contentions
is related to tie total previous unavailaM11ty of informa-
tion. Philadelohia Electric Co. (Limerick Generating Station,
Units 1 and 2), LDP-83-39, 18 NRC 67, 69 (1983).

Ability to contribute to the record is relevant to the
admissibility of late-filed contentions, llom ton Liahtino_and
Power Co. ('huth Texas Projtet, Units 1 and 2), LBP-83-37,18
NRC 52, 56 n.5 (1983). An intervenor should specify the
precise issues it plans to cover, identify its prospectivt.
witnesses, and summarize their proposed testimony. Comon-
wealth Edison'Co. (Braidwood Nuclear Power Station, Units 1
and 2), CLI-86-8, 23 NRC 241, 246 (1986), citino, Mississioni
Power and Licht Co. (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982); Eqblic_.1gry.ite Co. of
New Hamoshire (Seabrook Station, Units 1 and 2), LBP-87-3, 25
NRC 71, 75 (1987); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), LBP-89-4, 29 NRC 62, 70
(1989), Aff'd, ALAB-918, 29 NRC 473 (1989), remanded,
Massachusetts v. NRC, 924 F.2d 311, 333-337 (D.C. Cir. 1991).
An intervenor must demonstrate special ex)ertise concerning
the subjects which it seeks to raise. Pu )1ic Service Co. of
[[ew Hamnsh;ra (Seabrook Station, Units 1 and 2), LBP-90-1, 31
NRC 19, 35-35 (1990), aff'd on other arounds, ALAB-936, 32 NRC
75 (1990). An intervenor need not present expert witnesses or
indicate what testimony it plans to present if it has
established its ability to contribute to the development of a
sound record in other ways. Eleveland Electric 111uminatina
[L. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-80,18
NRC 1404, 1408 n.14 (1983). Eg2_alte Washinoton Public Power
Egpply Syslem (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC
1167, 1182-1183 (1983).

Nevertheless, an intervenor should provide specific informa-
tion from which a Board can infer that the intervenor will
contribute to the development of a sound record on the
particular issue in question. An intervenor's bare assertion
of past effectiveness in contributing to the development of a
sound record on other issues in the current proceeding and in
past proceedings is insufficient. Duke Power CL. (Catawba
Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 85
(1985), citina, RPf15, lunrA, 18 NRC at 1181, and Mississioni
Power and Liaht Co. (Grand Gulf Nuclear Station, Units 1 and
2), ALAB-704, 16 NRC 1725, 1730 (1982). Egg Vermont Yankee
Kyclear Power Coro. (Vermont Yankee Nuclear Power Station),
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ALAB-919, 30 NRC 29, 40-41 (1989), vacated in cart on other
grounds and reminded, CLI-90-4, 31 NRC 333 (1990), r_gguest for
clarificalisn, ALAB-938, 32 NRC 154 (1990), clarified, CL1-90-
7, 32 hRC 129 (1990).

In determining an interrenor's ability to assist in the
development of a sound record, it is erroneous to consider
the performance of counsel in a different proceeding.
Commonwealth Edison C0 (Braidwood Nuclear Power Station,1

Units 1 and 2), CLI-86-8, 23 NRC 241, 246-47 (1986). Contra
Jexas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Unit 1), ALAB-868, 25 NRC 912, 926-27 (1987).

The extent to which the petitioner's participation may
reasonably be expected to assist in developing a sound
record is only meaningful when the proposed participation
is on a significant, triable issue. Lona Island Liahtina Co.
(Shoreham Nuclear Power. Station, Unit 1), LBP-84-30, 20 NRC
426, 440 (1984).

The extent to which an intervenor may reasonably be expected
to assist in developing a sound record is the most significant
of the factors to bo balanced with respect to late-filed
contentions, at 1 cast in situations where litigation of the

p contention will not delay the proceeding. l!puston LighliD2
Vj -and Power C h (South Texas Project, Units 1 and 2), LDP-85-9,

21 NRC 524, 528 (1985).

Given a proceeding initially noticed in 1978 for which a
Special ? rehearing Conference was held early in 1979, any
currently filed contentions wuld be untimely. That does not
mean, after balancing the factors in 10 CIR 6 2.714(a) that
the untimeliness should bar admission of the contention.
11puston Liahtina__and Power Co. (South Texas Project, Units 1
and 2), LBP-83-37, 18 NRC 52, 55 (1983), citina, Caniumari
Eower Co. (Midland Plant, Units 1 and 2), LDP-82-63, 16 NRC
571, 577 (1982).

A party seeking to add a new contention after the close of the
record must satisfy both standards for admitting a late-filed
contention set forth in 10 CfR 6 2.714(a)(1) and the criteria,
as established by case law, for reopening the record, Long
Island Liahtina Ca2 (Shoreham Nuclear Power Station Unit 1),
LBP-83-30,1/ NRC 1132, llM (1983), citina, Pacific Gas and
Electric Co. (Diablo Canyor. Nuclear Power Plant, Units I and
2), CLI-82-39, 16 NRC 1712, 1715 (1982), despite the fact that
nontimely contentions raise matters which have not been pre-
viously litigated.- Cincinnati Gas & Electric Co._ (William H.
Zimmer Nuclear Power Station. Unit 1), LBP-83-58, 18 NRC 640,
663 (1983), citina, Diablo Canvan, inp.r.g. 16 NRC at 1714-15.

In evaluating the extent to which admission of a late-filed
' contention would delay the proceeding, a Board must determine
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whether, by filing late, the intervenor has occasioned a
potential for delay in the completion of the proceeding that !

would not have been present had the filing been timely. le m '

Utilities Electric Cot (Comanche Peak Steam Electric Station,
Unit 1), ALAB-868, 25 NRC 912, 927 (1987).

Where the delay in filing contentions is great and the issues
are serious, the seriousness of an issue does not imply that
the party raising it is somehow forever exempted from the
Rules of Practice. Cincinnati Gas and Electric Co. (William
H. Zimer Nuclear Power Station, Unit 1), LBP-83-58,18 NRC
640, 663 (1983).

The fifth criterta for admission of a late-filed contention
requires a board to determine whether the proceeding, and
not the issuance of a license or the operation of a plant,
will be delayed. Ebiladelohia Electric Co (Limerick
Generating Station, Units 1 and 2), ALAB-828, 23 NRC 13, 23
(1986).

The admisi, ion of any new contention may broaden and delay the
completion of a proceeding by increasing the number of issues
which must be considered. A Board may consider the following
factors which may minimize the impact of the new contention:
how close to the scheduled hearing date the new contention was
filed; and the extent of discovery which had been completed
prior to the filing of the new contention. A Board will not
admit a new contention which is filed so close to the
scheduled hearing date that the parties would be denied an
adequate op>ortunity to pursue discovery on the contention.
Commonwealt i Edison Co. (haidwood Nuclear Power Station,
Units 1 and 2), LBP-85-11, 21 NRC 609, 630-631 (1985), rey'd
3pd remanded on other arouadi, CLI-86-8, 23 NRC 241 (1986),
citina, South Carolina Qgtric and Gas Co. (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 889 (1981).

A Board may refuse to admit a late-filed contention where it
determines that the contention is so rambling and disorganized
that any attempt to litigate the contention would unduly
broaden the issues and delay the proceeding. Igns Utilities
Generatina Co. (Comanche Peak Steam Electric Station, Units 1
and 2), LBP-83-75A, 18 NRC 1260, 1262-1263 (1983).

An intervenor's voluntary withdrawal of other, unrelated
contentions may not be used to counterbalance any delays
which might be caused by the admission of a late-filed
contention. (smonweallbldison Co._ (Braidwood Nuclear Power

| Station, Units 1 and 2), Cl.1-86-8, 23 NRC 241, 248 (1986).
1

In evaluating the )otential for delay, it is improper for the
Board to balance tie significance of the late-filed contention
against the likelihood of calay. Such a balancing of factors
is made in the overall evalaation of the five criteria for the

1
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1

O i 2.9.5.6 |l(V admission of a late-filed contention. Braidwood, agn, 23
NRC at 240.

The Licensing Board's general authority to shape the course of
a proceeding, 10 CFR S 2.718(e), will not be utilized as the
foundation for the Board's acceptance of a late-filed
contention. Consumers Power C h (Midland Plant, Units 1 and
2), LBP-84-20, 19 NRC 1285, 1290 (1984).

2.9.5.6 Contentions Challenging Regulations

ihe assertion of a claim in an adjudicatory proceeding
that a regulathn is invalid is barred as a matter of law.
Metropolitan LGison 00 (Three Mile Island Nuclear Station,1

Unit 2), ALAB-456, 7 NRC 63, 65 (1978).

Contentions challenging the validity of NRC regulations are
inadmissible under the provisions of 10 CFR S 2.758.

i

Commonwealth Edison _Comoany (Byron Nuclear Power Station, !

Units I and 2)ic Co. (W01f Creek Generating Station, Unit 1),
, LBP-80-30,12 NRC 683, 692-93 (1980); Kann

Gas and Electr
; fatplina Power and Licht Co.

ALAB-784, 20 NRC 845, 846 (1984)ioal Power Aaency (Shearonand North Carolina Eastern Munic
Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 544 (1986).

p its Lona Island Lightina Co. (Shoreham Nuclear Power Station,
j Unit 1) LBP-89-1, 29 NRC 5, 18 (1989).t,O

When s Comission regulation permits the use of a particular
analysis or technique, a contention which asserts that a
different analysis or technique should be utilized is in-
admissible because it attacks the Comission's regulations.
Metropolitan Edison Co2 (Three Mile Island Nuclear Station,
Unit No.1), LBP-83-76,18 NRC 1266,1273 (1983).

Although Commission regulations may permit a board in some
situations to approve minor adjustments to Comission-
proscribed standards, a board will reject as inadmissible a
contention which seeks major chenoes to those standards. Long
Island Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),
ALAB-832, 23 NRC 135, 147-48 (1986) (intervenors sought major
expansion of the emergency planning zone), rev'd in part, CLI-
87-12, 26 NRC 383, 395 (1987) (the Appeal Board incorrectly
admitted contentions which involved more than just minor
adjustments to the emergency planning zone). See also
Philadelohia Electric _(.h (Limerick Generating Station, Units
1 and 2), ALAti-836, 23 NRC 479, 507 n.48 (1986).

..

Under 10 CFR S 2.758, the Commission has withheld juris-
diction from Licensing Boards to entertain attacks on the
validity of Commission regulations in individual licensing

p)i proceedings except in certain "special circumstances."
Potomac Electric Power Co. (Douglas Point Nuclear Generat-'

| ing Station, Units 1 & 2), ALAB-218, 8 AEC 79, 88-89 (1974);
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Clenland Electric 111uminatina Co. (Perry Nuclear Power
Plant. Units 1 and 2), LBP-85-33, 22 NRC 442, 444 (1985).

|
10 CFR 6 2.758 sets out those special circumstances which
an intervenor must show to be a)plicable before a contention
attacking the regulations will >e admissible. Further,
10 CFR 5 2.758 provides for certification to the Commission
of the question of whether a rule or regulation of the
Commission should be waived in a > articular adjudicatory
proceeding where an adjudicatory >oard determines that, as
a result of special circumstances, a crima facie showing
has been made that ap)11 cation of the rule in a particular
way would not serve tie pur>oses for which the rule was
adopted and, accordingly, t1at a waiver should be authorized.
Detroit Edi nn lampJny (Enrico Fermi Atomic Power Plant,
Unit 2), LBP-78-37, 8 NRC 575, 584-585 (1978); Carolina PoMgr
and Licht Co. and North Cat 011DA Eastern Municinal Powgr
Agenc.y (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 546 (1986).

Intervenors are authorized to file a petition for a waiver of
a rule, pursuant to 10 CFR 6 2.758. It is not, however,
enough merely to allege the existence of special circum-
stances; such circumstances must be set forth with particu-
larity. The petition should be supported by proof, in
affidavit or other appropriate form, sufficient for the
Licensing Board to determine whether the petitioning party has
made a crima facie showing for waiver. Carolina Power & Licht
[o. and North Carolina Eastern Municipal Power Aaency (Shearon
Harris Nuclear Power Plant, Units 1 and 2), LBP-82-Il9A, 16
NRC 2069, 2073 (1982).

2.9.5.7 Contentions involving Generic issues

Licensing Boards should not accept in individual licensing
cases any contentions which are or are about to become the
subject of general rulemaking. Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), ALA8-655,
14 NRC 799, 816 (1981); Duke Power Co (Catawba Nuclear
Station, Units 1 and 2), ALAB-813, 22 NRC 59, 86 (1985).
They appear to be permitted to accept " generic issues" which
arn not and are not about to become the subject of rulemaking,
however. Potonac Electric Power C h (Douglas Point Nuclear
Generating Station, Units 1 & 2), ALA8-218, 8 AEC 79 (1974).
Sic Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), LBP-83-76, 18 NRC 1266, 1271 (1983 . Inorder for a party or interested State to introduce su)ch an
issue into a proceeding, it must do more than oresent a list
of generic technical issues being studied by tie Staff or
point to newly issued Regulatory Guides on a subject. There
must be a nexus established between the generic issue and the
') articular permit or a) plication in question. To establish
such a nexus, it must se shown that (1) the generic issue has
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O n fety significance for the particular reactor under review,
and (2) the fashion in which the application deals with the
matter is unsatisfactory or the short term solution offered to
the problem under study is inadequate. Gulf StateLUtilities
Ch (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
773 (1977); Illinois Power _Ch (Clinton Power Station, Unit
No.1), LBP-82-103,16 NRC 1603,1608 fl982), citina, Bhtr
Bend, non, 6 NRC at 773; Public Strnt_CDdLM_11MnD11Lir_t
(Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC 1649,
1657 (1982); Duouesne Liaht Co. (Beaver Valley Power Station,
Unit 2), LBP-84-6, 19 NRC 393, 418, 420 (1984), s.iting, R11er
Hand. iugn , 6 NRC at 773, and Virainia Electric and Power Co.

.

(North Anna Nuclear Power Station, Units 1 and 2), ALAB-491, 8
NRC 245, 248 (1978).

Parties interested in litigating unresolved safety issues must
do something more than simply offor a checklist of unresolved
issues; they must show that the issues have some specific
safety significance for the reactor in question and that the
application falls to resolve the matters satisfactorily.
Metropolitan Edison CD (Three Mile Island Nuclear Station,
Unit No. 1), ALAB-729, 17 NRC 814, 889 (1983), aff'd on other
grnada, CL1-84-ll, 20 NRC 1 (1984), . citing, Gulf States
Rt111 ties Ch (River Bend Station, Units 1 and 2), ALA8-444, 6
NRC 760, 772-73 (1977),

O in Cleveland Electric 111uminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-1A, 15 NRC 43 (1982), the
Licensing Board rejected.the appilcant's contention that
Doualas Point, ann , requires dismissal whenever there is
pending rulemaking on a subject at issue. The Board dis-
tinguished Doualas Point on several grounds: (1) In Doualas
Eq11R, there were no existing regulations on the subject,
while in Effry, regulations do exist and continue in force
regardless of proposed rulemaking; (2) The issue in Entry --
whether Ettry should have an automated standby liquid control
system (SLCS) given the alant's specific characteristics -- is
far more specific than tie issues in D.oualas Point (i.e.,
nucicar waste disposal issues); (3) The proposed rules
recomend a variety of approaches on the SLCS issue requiring
analysis of the plant's situation, so any efforts by the Board
to resolve the issue would contribute to the analysis; (4) The
Commission did not bar consideration of such issues durtng the
pendency of its proposed rulemaking,-as it could have. Unless
the Commission has specifically directed that contentions be
dismissed during pendency of proposed rulemaking, no such
dismissal is required.

Where the Commission has explicitly barred Board consideration
of the subject of a contention on which rulemaking is pending,
the Board may not exercise jurisdiction over the contention.

( Cleveland Electric 111umintina Co. (Perry Nuclear Plant,
N Units 1 and 2), LBP-82-II, 15 NRC 348, 350 (1982). Where the
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Commission has held its own decision whether to review an
Appeal Board opinion in abeyance pending its decision whether

or not to initiate a further rulemaking, ion of the issue, aand has instructed
the Licensing Boards to defer considerat
contention involving the issue is unlitigable and inadmis-
sible.

D.uouesne Licht Co.. 17-18 (1984), citina,Psigng2),LBP-84-6,19NRC393,4(BeaverValleyPowerStation, Unit
Eletric Power Co. (Douglas Point Nuclear Generating Station,
Units 1 and 2), ALAB-218, 8 AEC 79 (1974).

A brief suspension of consideration of a contention will
not be continued when it no longer appears likely that the
Comission is about to issue a proposed rule on the matter
which was the subject of the contention. Cleveland Electric
111uminatina Co. (Perry Nuclear Power Plant, Units 1 and 2).
LBP-81-42, 14 NRC 842, 846-847 (1981).

While a Licensing Board should not accept contentions that are
or are about to become the subject of general rulemaking,
where a contention has long since been admitted and is still
pending when notice of rulemaking is published, the intent of
the Commission determines whether litigation of that conten-
tion should be undertaken. Texas Utilities Generatina com
(Comanche Peak Steam Electric Station, Units 1 and 2), LDP-81-
51, 14 NRC 896, 898 (1981), citing, Potomac Electric Poyer Co.
(Douglas Point Nuclear Generating Station, Units 1 and 2),
ALAR-218, 8 AEC 79 (1974).

Before a contention presenting a generic issue can be ad-
mitted, the intervenor must demonstrate a specific nexus
between each contention and the facility that is the subject
of the proceeding. Cleveland Electric 111uminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LB?-82-15,15 NRC 555,
558-59 (1982); . Pacific Gas and Electric Cot (Diablo Canyon
Nuclear Power Plant, Units I and 2), LBP-87-24, 26 NRC 159,
165 (1997), Aff'd, on other arounds, ALAB-880, 26 NRC 449,
456-57 n.7 (1987), rm ADded on other arounds, Sierra Club v.
NRG, 862 F.2d 222 (9th Cir. 1988).

Contentions which constitute a general attack upon the
methods used by the NRC Staff to insure compliance with
regulations, without raising any issues specifically related
to matters under construction, are not appropriate for
resolution in a particular licensing proceeding. [pmmonwealth
Edison Company (Byron Nuclear Power Station, Units 1 and 2),
; Q-80-30. 12 NRC 683, 690 (1980)'.

2.9.5.8 Contentions Challenging Absent or Incomplete Documents

At the contention' formulation stage of the proceeding, an
intervenor may plead the absence or inadeqeacy of documents or
responses which have not yet been made available to the
psrties. The contention may be admitted subject to later
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( l 2.9.5.9
C refinement and specification when the additional information

has been furnished or the relevant documents have been filed.
Comonwealth Edh00_fomDAD% (Byron Nuclear Power Station,
Units 1 and 2), LBP-80-30, 12 NRC 683 (1980). Note, however,
that the absence of licensing documents does not justify
adinission of contentions which do not meet the basis and
specificity requirements of 10 CFR i 2.714. That is, a non-
specific contention may not be admitted, subject to later
specification, even though licensing documentr. that would
provide the basis for a specific contention are unavailable.
Duke Power C0 (Catawba Nuclear Station, Units 1 & 2 ALAB-
687, 16 NRC 460 (1982), y1cated in cart on other arou)n,di, CL1-

2

83-19, 17 HRC 104) (1983).

Rulings on contentions concerning undeveloped )ortions of
emergency plans may be deferred. To admit suc1 contentions
would be to risk unnecessary litigation. But to deny
the contentious would unfairly ignore the insufficient
development of these portions. fairness and efficiency seem
to dictate that rulings on such contentions be deferred. The
objectives of such deferrals are to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation
as focused as possible. Philadeloftf a ElerdrllLCit,. (Limerick
Generating Station, Units 1 and 2), L8P-84-18, 19 NRC 1020:

Q
Zimmer(1984).
1028 [L Cincinnati G s and ElectrifA (Wm. H.t

i, y Nuc ear Power Station, Unit 1), ALAB-721, 17 NRC 760,v
775-76 (1983).

When information is not available, there will be good cause
for filing a contention based on that information promptly
after the information becomes availabic. However, the five
late-filing factors must be balanced in deternining whether to
admit such a contention filed after the initial period for
submitting contentions. Philadelphia Electric Co2 (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69
(1983); Ebilldelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB+806, 21 NRC 1183, 1190 (1985).

2.9.5.9 Contentions re Adequacy of Security Plan

The adequacy of a nuclear facility's physical security plan
may be a proper subject for challengo by intervenors in an
operating license proceeding. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Unit Nos. I and 2), CL1-
80-24, 11 NRC 775, 777 (1980); Consolidated Edison Co. (Indian
Point Station, Unit 2), CLI-74-23, 7 AEC 947, 949 (1974).

.

An intervenor may not introduce a contention which questions
the adequacy of an a)plicant'; security plan "against tha
effects of (a) attac(s and destructive acts, including

( sabotage, directed against tne facility by an enemy of the
( United States, whether a foreign government or other person,

or (b) use or deployment of weapons incident to U.S. defense
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l 2.9.5.10
activities." C.ompAwnlitL[Minnlh (Braidwood Nuclear Power
Station, Units I and 2), LBP-85-27, 22 NRC 126, 135-36, 138
(1985), . tiling,10 CFR $ 50.13.

Where an intervenor seeking to challenge an applicant's
security plan does not produce a qualified expert to review
the plan and declines to submit to a protective order, its
vague contentions must be dismissed for failure to meet
conditions that could produce an acceptably specific con-
tention. Quke PQEttl h (Catawba Nuclear Station, Units I and
2), LBP-82-51, 16 NRC 167, 177 (1982).

2.9.5.10 Defective Contentions

contentions are defective, for whatever reason, Li-
g Boards have no duty to recast them to make them

,,tabit under 10 CFR $ 2.714. C0m0DEtalth Edison _C h.

(Zion Station, Units 1 & 2), ALAB-226, 8 AEC 381, 406 (1974).

However, although a Licensing Board is not required to recast
contentions to make them acceptable, it also is not precluded
from doing so. Pennsv1vania Power & Licht C92 (Susquehanna
Steam Electric Station, Units 1 and 2), LBP-79-6, 9 NRC 291,
295-296 (1979).

It is the responsibility of the intervenor, not the Licensing
Board, to provide the necessary information to satisfy the
basis requirement for the admission of its contentions,
hblit$nylce Co. of Net.11amoshite (Seabrook Station, Units 1
and 2), ALAB-942, 32 NRC 395, 416-417 (1390).

A Licensing Board has consolidated otherwise inadmissible
contentions with properly admitted contentions involving the
same subject matter where such consolidation would not require
the applicant to mount a defense that is substantially
different or expanded from that which would be required by the
admitted contentions. Lona Island liahtino (L. (Shoreham
Nuclear Power Station, Unit 1), LBP-09-1, 29 NRC 5, 33-34
(1989),

2.9.,5.11 Discovery to Frame Contentions

A petitioner is not entitled to discovery to assist him in
framing the contentions in his petition to intervene.
Korthern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-107, 6 AEC 188, 192, reconsid. den.,
ALAB-110, 6 AEC 247, Aff'd, CLI-73-12, 6 AEC 241 (1973).

An intervenor may not file a vague contention and place tre
burden upon the applicants and Staff to obtain further details
through discovery. bblic Service Co. of New L{amoshire
(Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395,
426-27 (1990).
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A 6 2.9.6
2.9.5.12 Stipulations on Contentions

(RESERVE 0)

2.9.5.13 Appeals of Rulings on Contentions

Appellate review of a Licensing Board ruling rejecting some
but not all of aend of the case. party's contentions is available only at the

Northern Stale 1_Egyer Co. (Tyrone Energy
Park, Unit 1), ALAB-492, 8 NRC 251, 252 (1978).

An Appeal Board may grant interlocutory review of a Licensing
Board's rejection of one or more contentions only if the
effect of the rejection is to wholly deny a petition to
intervene. Elteific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-873, 26 NRC 154,
155 (1987), rdLing, 10 CFR 6 2.714a.

Appeal Boards grant Licensing Boards broad discretion in
balancing the five factors which make up the criteria for
late-filed contentions listed in 10 CFR $ 2.714(a)(1).
However, an Appeal Board may overturn a Licensing Board's
decision where no reasonable justification can be found for
the outcome that is determined. Philadelohia Electric Co.
(Limerick Generating Station, Units I and 2), ALAB-806, 21 NRCe

( 1183, 1190 (1985), citing, Washin_gton Public Power SupplyN

Syltatg (WPPSS Nuclear Project 3), ALAB-747, 18 NRC 1167, 1171
(1983); Ebiladelohta Electric _C h (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20-21 (1986)
(abuse of discretion by Licensing Board . Egg Euhlje Service
Cm of New Harmihi.te (Seabrook Station,) Units 1 and 2), ALAB-
865, 25 NRC 430, 443 (1987); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station,-Unit 1), ALAB-868, 25
NRC 912, 922 (1987); Miic Servi.ce Co. of Ngw_HJLmoshir_e
(Seabrook Station, Unith I and 2), ALAB-918,.29 NP.C 473, 481-
82 (1989), IRIRDdtd, liitssachusetts v. NRC, 924 F.2d 311, 333-
337 (D.C. Cir. 1991).

2.9.6 Conditions on Grants of Intervention

10 CFR 5 2.714(f) (formarly,10 CFR i 2.714(e)) empowers a
Licensing Board to condition an order granting inter.antion on
such terms as may serve the purposes of restricting duplica-
tive or repetitive evidence and of having common interests
represented by a single spokesman. 10 CFR 6 2.715a deals with
the general authority to consolidate parties in construction
permit or operating license proceedings. In a license
amendment proceeding, there is no good reason why the
provisions of Section 2.715a cannot be looked to in exercising

. the power granted by Section 2.714(f) (formerly,10 CFR 6
A 2.714(e)), which section applies to all adjudicatory proceed-
(v) ings. Duke Power comoany (0conee Nuclear Station and McGuire

Nuclear Station), ALAB-528, 9 NRC 146, 150 n.9 (1979).|

1
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2.9.7 Appeals of Rulings on Intervention

The regulations contain a special provision allowing an
interlocutory ap)eal fron a Licensing Board order on petitions
to intervene. lie a) pellant must file a notice to ap>eal and
supporting brief wit 11n 10 days after service of the Licensing

Board's order. 10 CFR i 2.714a. Other parties may file
briefs in support of or in opposition to the appeal within 10
days of service of the appeal.

An Appeal Board will not review the grant or denial of an
interventiun petition unless an appeal has been taken under 10
CFR $ 2.714a. Once the time prescribed in that Section for
perfecting an appeal has expired, the order below becomes
final . Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), ALAB-713, 17 NRC 83, 84
n.1 (1983).

It is settled under the Commission's Rules of Practice
that a petitioner for intervention may not take an inter-
locutory appeal from Licensing Board action on his peti-
tion unless that action constituted an outrigitt denial
of the petition. Houston Lichtino and Power C h (Allen:
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9

; Pucet Sound Power and Licht Co.
NRC 377, 384 (1979) lear Power Project, Units 1 and 2),(Skagit/Hanford Nuc
ALAB-712, 17 NRC 81, 82 (1983). A petitioner may appeal
only if the Licensing Board has denied the petition in
its entirety, 1 A , has refused the petitioner entry
into the case. A petitioner may not appeal an order
admitting petitioner but denying certain contentions. 10

CFR S 2.714(b); Parr Authority of the State of NLM
(Greene County Nuclear Plant), ALAB-434, 6 NRC 471 (1977);
Gulf States Utilities Co. (River Bend Station, Units 1 &
2), ALAB-329, 3 HRC 607 (1976); Duke _fmer Co. (Perkins
Nuclear Station, Units 1, 2 & 3), ALAB-302, 2 NRC 856
(1975); Puerto Rico Water Resources AuthqCity (North Coast

PortlandNuclear Plant, Unit 1), ALAB-286, 2 NRC 213 (1975);
General Electric Co. (Pebble Springs Nnlear Plant, Units 1
& 2), ALAB-273, 1 NRC 492, 494 (1975); Boston Edison Co.
(Pilgrim Nuclear Generating Station, Unit 2), ALAB-269, 1 NRC
411(1975); EhilAdslohta Electric Co. (Fulton Generating
Station, Units 1 & 2), ALAB-206, 7 AEC 841 (1974).

A Licensing Board's failure, after a reasonable length of
time, to rule on a petition to intervene is tantamount to a
denial of the petition. Where the failure of the Licensing
Board to act is both unjustified and prejudicial, the
petitioner may seek interlocutory review of the licensing
Board's delay under 10 CFR 6 2.714a which provides for
interlocutory review of denials of petitions to intervene.
Djtiroit Edison Comptay (Greenwood Energy Center, Units 2 & 3),
ALAB-376, 5 NRC 426 (1977).
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9 f 2.9.7
A State seeking to participate as an " interested state" under
10 CFR i 2.715(c) may appeal an order barring such participa-tion.

7 Howeverg the State's special status does not confer any
U ^i right to seek review of an order which allows the State to

participate but excludes an issue which it seeks to raise.
M L States Utilities Co. (River Bend Station, Units 1 & 2),
ALAB-329, 3 NRC 607 (1976).

y Unlike a private litigant who must file e,t least one accept-i

4-&' , # able contention in order tt 5e admitted as a party to a
4 proceeding, an interested 3 4te may participate in a proceed-'j ( %g regardless of whether or not it submits any acceptableN ' c, i

,

contentions. Thus, an interested 'itate nav not seek inter-

( [f A
,(, locutory review of a Licensing Board rejection of any or all

-

of its contentions because such rejection will not prevent ana
' R- interested State from participating in the proceeding. PublicQ Service Co. of New Hamoshire (Seabrook Station, Units 1 and

?), A. LAB-838, 23 NRC 585, 589-90 (1986).

The applicant, the Staff and any party other than the
petitioner can appeal an intervention order only on the
ground that the petition should have been denied in whole.
10 CFR 5 2.714a(c). An appeal from an intervention order
carries with it a mandatory briefing requirement. Failure
to file a brief will result in dismissal of the appeal,e Mississioni Power & Licht Co. (Grand Gulf Nuclear Station,
Units 1 & 2), ALAB-140, 6 AEC 575 (1973).

For a reaffirmation of the established rule that an appeal
concerning an intervention petition must await the ultimate
grant ~r denial of that petition, leg Houston Lichtina & Prate
[L. (A. lens Creek Nuclear Generating Station, Unit 1), ALAB-
585, 11 NRC 472 (1980); Detroit Edison Co. (Greenwooo Energy
Center, Units 2 & 3), ALAB-a72, 7 NRC 570, 571 (1978). In
this vein, a Licensing Board ordar which determines that
petitioner has met the " interest" requirement for intervention
and that mitigating factors overcome the untimeliness of the
petition but does not. rule on whether petitioner hr, wt the
" contentions" requirement is not a final disposition of the
petition to intervene. Cincinnati Gas & Electric Comnany
(William H. Zimmer Nuclear Pcwer Station), ALAB-595, 11 NRC
860, 864 (1980); Greenwood, supra; Philadelphia Electric Co.
(Limerick Generating Station, Unit D, ALAB-833, 23 NRC 257,
260-61 (1986).

Similarly, the action of a Licensing Board in provisionally
ordering a he+ ring and preliminarily ruling on petitions for
leave to intervene is not appealable under 10 CFR ! 2.714a in
a situation where the Board cannot rule on contentions and the
need for an evidentiary hearing until after the special

e. prehearing conference required under 10 CFR 6 2.751a and where
the petitioners denied intervention may qualify on refiling.
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Consumers Power Company (Hidland Plant, Units 1 & 2), LBP-
78-27, 8 NRC 275, 280 (1978).

While the regulations do not explicitly provide for Com-
mission review of decisions en intervention, the Commission
has entertained appeals in this regard and review by the
Commission apparently may be sought. Florida Power & Licht
CA. (5t. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939 (1978).

With regard to briefing on appeals,10 CFR S 2.714a does not
authorize an appellant to file a brief in reply to parties'
briefs in opposition to the appeal. Rather, leave to file a
re)ly brief must be obtained. Nuclear Enaineerina Co.
(Sleffield, Ill. Low-level Radioactive Waste Disposal Site),
ALAB-473, 7 NRC-737, 745 n.9 (1978).

2.9.7.1 Standards for Reversal of Rulings on Intervention

A. Licensing Board has wide latitude to permit the amendment of
defective petitions prior to the issuance of its final order
on intervention. The Board's decision to allow such amendment
will not be disturbed on a> peal absent a showing of gross
abuse of discretion. Hattiern St n es Power Co. (Prairie
Island Nuclear Generatin9 Plant, Units 1 & 2), ALAB-107,
6 AEC 188, 194 (1973).

A Licensing Board' determination as to the " personal in-
terest" of a petitioner wili be reversed only if it is
irrational. Duauesne Licht Co. (Beaver Valley Power Station,
Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Prairie Islar.d.
apn.

-Similarly, a Licensing Board's determination the good
cause exists for urtimely filing will be reversed only
for an abuse of discretion. USERDA (Clinch River Breeder
Paactor Plant), ALAB-354, 4 NRC 383 (1976); Virainia Electric
& Power Co. (North Anna Power Station, Units 1 & 2), ALAB-342,
4 hRC 98 (1976); Public Servig Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-339, 4 NRC 20
-(1976): Gulf States Utilities Co. (River Bend Station, Units 1
& 2),'ALAB-329, 3 NRC 607 (1976).

The principle that Licensing Board determinations on the
sufficiency of allegati(ni of affected interest will not be
overturned unless irrational presupposes that the appropriate
legal standard for determining the " personal interest" of a
petitioner has been invoked. Virainia Electrip and Power
comoany (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-522, 9 NRC 54, 57 n.5 (1979).

O
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O f 2.9.9
\ l
V 2.9.8 Reinstatement of Intervenor After Withdrawal

A voluntary withdrawal of intervention is "without prejudice"
in that it does not constitute a legal bar to the later
re; instatement of the intervention upon the intervenor's
showing of good cause. Mississioni Power & Licht Co. (Grand
Gulf Nuclear Station, Units 1 & 2), LBP-73-41, 6 AEC 1057
(1973). The factors to be considered in t% good cause
determination are generally the same as those considered under
IU CfR 5 2.714(a) with primary emphasis on the delay c. the
proceedi'g, prejudice to other parties and adequate protection
of the intervenor's interests. Grand Gulf, supra.

2.9.9 Rights of Intervenors at Hearing

In an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is
in issue, not the adequacy of the Staff's reviev of the
application. An intervenor in an operating license proceeding
is free to challenge directly an unresolved generic safety
issue by filing a proper contention, but it may not proceed on
the ba:is of allegations that the Staff has somehow failed in
its performar.ce. Concomitantly, once the record has closed, a
gr . 'ric safety issue may be litigated directly only if

(D tivdards for late-filed contentions and reopening the record(
') are met. Beific Gas and Electric Co. (Diablo Canyon Nuclear

Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983),
review denied, CLI-83-32, 18 NRC 1309 (1983).

The rules cannot legitimately be read as requiring that, once
an intervenor is represented by counsel, that counsel be the
party's sole representative in the proceeding. Consumers
Pfwn.02. (Midland Plant, Units 1 and 2), LDP-83 28, 17 NRC
981, 994 (1983).

When a narty is permitted to enter a case late, it is
expected to take the case as it finds it. It-'follows
that when a party that has participated in a case all along
simply changes representatives in midstream, knowledge of the
matters already heard-and received into evidence is imputed to

| it. Metropolitan Edison Co (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1193, 1246 (1984), rev'd
.in part on other aroundi, CLI-85-2, 21 NRC 2R (1985).

An intervenor's status as a party in t proceeding does not of
itself make it a spokesman for others. Public Service Co. of ,

New Hampshire (Seabrook Station, Units 1 and 2), LBP-86-34, 24 i

NRC 549, 550 n.1 (1986), aff'd, ALAB-854, 24=NRC 783 (1986),
citina, Puaet Sound Power and Liaht Co. (Skagit Nuclear Power )

,

i

Project, Units 1 and 2), ALAB-556, 10 NRC 30, 33 (1979).y ;

. Under principles enunciated in Prairie Island, an intervenor
may ordinarily conduct additional cross-examination and submit

JANUARY 1992 PREHEARING MATTERS 99



- _ _ _ - . . _ _.

'

5 2.9.9.1

proposed factual and legal findings on contentions sponsored
by others. Northern States Power Ch (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 863,
867-68 (1974), Aff'd in certinent part, CLI-75-1, 1 NRC 1
(1975). However, that does not elevate the intervenor's
status to that of co-sponsor of the contentions. The
Commission's regulations require that, at the outset of a
case, each intervenor submit "a list of the contentions which
it seeks to have litigated." 10 CFR 5 2.714(b). It follows
from this that one intervenor may not introduce affirmative
evidence on issues raised by another intervenor's contentions.
Prairie Islafld, typf_g, 8 AEC at 869 n.17; liquston Lichtina and
hver Co. (South Texas Project, Units 1 and 2), ALAB-799, 21
NRC 360, 383 n.102 (1985).

Contentions left without a sponsor due to the withdrawal of
one intervenor may be adopted by another intervenor upon
satisfaction of the five-factor balancing test ordinarily used
to determine whether to grant a non-timely regaest for
intervention, or to permit the introduction of additional
contentions by an existing intervenor after the filing date.
Houston Lichtina and Power Co. (South Texas Project, Units 1
and 2), ALAB-799, 21 NRC 360, 381-82 (1985). M 10 CFR
55 2.714(a)(1),(b). For a detailed discussion of the five-
factor test, M Sections 2.9.3.3.3 and 2.9.5.5.

A contention which has been joined by two joint intervenors
mr.y not be withdrawn without the consent of both joint
intervenors. Either of the joint intervenors may litigate the
contention upon the other intervenor's withdrawal of sponsor-
ship for the contention. Public Service Co. of New Hamoshirg
(Seabrook Station, Units 1 and 2), LBP-86-22, 24 NRC 103, 106
(1986).

An intervenor in ha operating license proceeding may not
proceed on the basis of allegations that the Staff has'

somehow failed in its performance; at least when the evidence
shows that the alleged inadequate Staff review did not result
in inadequacies in the analyses and performance of the
appl icant. Lono Island Liahtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-83-57, 18 NRC 445, 565 n.29 (1983),
citina, Pacific Gas and Electric Co (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-728,17 NRC 777, 807 (1983),
Egylew denied, CLI-83-32, 18 NRC 1309 (1983).

2.9.9.1 Burden of Proof

A licensee generally bears the ultimate burden of proof.
Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-697, 16 NRC 1265, 1271 (1982), citina, 10 CFR
5 2.732. But intervenors must give some basis for further
inquiry. Ihrge Mile Island, supra,16 NRC at 1271, citina,
Pennsylvania -wer and Liaht Co. and Alleahany Electric
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p- i 2.9.9.2.2
U Cooperative. Inc. (Susquehanna Steam Electric Station, Units 1

and 2), ALAB-613,'12 NRC 317, 340 (1980). Egg Section 3.7.

An intervenor has the burden of going forward with respect to
issues raised by his cententions. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 & 2), ALA8-262, 1 NRC
163, 191 (1975); Commonwealth Esti.ipn Co. (Zion Station, Units
1 & 2), ALAB-226, 8 AEC 381, 388-89 (1974). For a more'

detailed discussion, igg Section 3.7.2.

2.9.9.2 Presentation of Evidence

2.9.9.2.1 Affirmative Presentation by Intervenor/ Participants

An intervenor may not adduce affirmative evidence on an issue
not raised by tim unless and until he amends his contentions.
Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 869 n.17, reconsid.
deft, ALA8-252, 8 AEC 1175 (1974), aff'd, CLI-75-1,1 NRC 1
(1975). This rule rioes not apply to an ' interested State
participating-under 40 CFR 6 2.715(c). Such a State may
produce evidence on issues not raised by it. Pro.iect
Manacement Coro. (Clinch River Breeder Reactor), ALAB-354,
4 NRC 383, 392-93 (1976).

g,3) 2.9.9.2.2 Consolidation of Intervenor Presentations(w)
| A Licensing Board, in permittirg intervantion, may corsol-
| idate intervenors for the purpose of restricting duplica-
'

tive or repetitive evidence and argument. 10 CFR
S 2.714(f) (formerly,10 CFR 6 2.714(e)). In addition,
partics with substantially similar interests and contentions
may be ordered to consolidate their presentation of~ evidence,
cross-examination and participation in general pursuant to 10
CFR 6'2.715a. An order consolidating the participation of one
party with the others may not be appealed prior to the conclu-
sion of the proceeding. Portland General Electric'Co. (Trojan
Nuclear Plant), ALA8-496, 8 NRC 308-309 (1978); Gulf Statei
lJtilities ffL (River Bend Station, UniM 1 and 2). LDP-83-52A,
18 NRC 265,.272-73 (1983), citino, Statement of Policy on
Conduct of'Licensino Proceedinos, CLI-81-8,13 NRC 452, 455
(1981). Sig 1112 Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-808, 21 NRC 1595,
1601-(1985).

The NRC Rules of Practice pennit the consolidation of
intervenors, but only where those parties have substantially
the same interest'that may be affected by the proceeding and
where: consolidation would not prejudice the rights of any
party. Consustrs Power Co. (Midland Plant, Units 1 and 2),

O LBP-83-28, 17 NRC 987, 903'(1983).
N,]
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Only parties to a Comission licensing proceeding may be
consolidated. Petitioners who are not admitted as parties may
n9t be consolidated for the purposes of participation as a
single party. 10 CFR 5 2.715a; Comonwealth Edison Co.
(Dresden Nuclear Pcwer Station, Unit 1), CLI-81-25, 14 NRC
616, 623 (1981).

Where intervenors have filed consclidated briefs they may be
treated as a consolidated party; one intervenor may be
appointed lead intervenor for purposes of coordinating
responses to discovery, but discovery requests should be
served on each party intervenor. It is not necessary that a
contention or contentions be identified to any one of the
intervening parties, so long as there is at least one
contention admitted per intervenor. Cleveland Electric
Jlluminatina Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-35, 14 NRC 682, 687 (1981).

The Comission has issued a policy statement relating to
consolidation of intervenors and the conduct of licensing
proceedings. Pursuant to that Comission guidance, consolida-
tion should not be ordered when it will prejudice the rights
of any intervenor; however, in all appropriate cases, single,
lead intervenors should ce designated to present evidence,

#' " conduct cross-examination, submit briefs, and propose findings
of fact, conclusions of law, and argument. Except where other
intervenors' interests wili be prejudiced or upon a showing
that the record will be incomplete, those activities should
not be performed by such other intervenors. Statement of
Policy on Conduct of Licensina Proceedincs, CLI-81-8,13 NRC
452, 455 (1981).

2.9.9.3 Cross-Exa:sination by Intervenors

An intervenor may, engage in cross-examination of witnesses
dealing with issues not raised by him if- the intervenor has a
discernible interest in resolution of those issues. Northern
St_ates Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), CLI-75-1, 1 NRC 1 (1975); Northern States Power
Co. (Prairie Island Nuclear Generating Plant, Units 1 & 2),

_ALAB-244, 8 AEC 857, 867-68 (1974); [.onsumers Power Co.
(Midland Plant, Units I and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).
Licensing Boards must carefully restrict and monitor such
cross-examination, however, to avoid repetition. Prairie
Island, igp.EA,1 NRC 1.

In general,-the intervenor's cross-examination may not be
used to expand the number or boundaries of contested issues.
Prairie Island, igpra, 8 AEC 857. For a further discussion,
ige Section 3.13.1.
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2.9.9.4 Intervenor's Right to File Proposed findings

An intervenor may file proposed findings with respect to all
issues whether or not raised by his own u ntentions. horthern
States Power Co. (Prairie Island Nuclear Generating Plant.
Units 1 & 2), ALAD-244, 8 AEC 857, 863 (1974); [gn m ers Power
[L. (Midland Plant, Units 1 and 2), LBP-85-2, 21 NRC 24, 32
(1985), vacated as moot, ALAB-842, 24 NRC 197 (1986).

A Board in its discretion may refuse to rule on an issue in
its initial decision if the party raising the issue has not
filed proposed findings of fact and conclusions of law.
Statement of Policy on Conduct of Licensina Proceedinas, CLI-
81-8, la NRC 452, 457 (1981).

The right to file proposed findings of fact in an adjudi-
cation is not unlawfully abridged unless there was prejudicial
error in refusing to admit the evidence that would have been
the subject of-the findings. Southern California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), CLI-
82-11, 15 NRC 1383, 1384 (1982).

2.9.9.5 Attendance at/ Participation in Prehearing Conferences /
Hearings

) An intervenor seeking to be excused from a prehearing
v conference should file a request to this effect before the'

conference date. Such a request should present the :stifica-
tion-for not attending. Public Servi.c.e Co. of New Hun 4tg
(Seabrook Station, Units 1 & 2), ALAB-488, 8 NRC 187 .,- 91
(1978). For a discussion of'a party's duty to attend
hearings, Igg Section 3.6.

Where an intervenor indicates its intention not to parti-
cipate in the evidentiary hearing, the intervenor'may be held
in <Mfault and its admitted contentions dismissed although the
Licensing Board-will review those contentions to assure that
they do not raise Ts'rious matters that must be considered.
Boston Edison Co.5{ Pilgrim Nuclear Generating Station, Unit

! 2), LBP-76-7, 3 $RC 156, 157 (1976), Egg Public Service Co.
, of New Hamoshirai (Seabrook Station,-Units 1 and 2), L"P-9' ',
| 31 NRC 427, 429-31-(1990), aff'd in cart, ALAB-934, 32 NRt,.-

(1990).

An appropriate sanction for willful refusal to attend a
Prehearing Conference is dismissal of the petition for
intervention. In the alternative, an appropriate sanction is
the acceptance of the truth of all statements rr.sde by the
applicant or the NRC Staff at the Special Prehearing Con-
ference. Application of that sanction would also result in

p' dismissal. Wisconsin Electric Power Co. (Point Beach Nuclear
i j Plant, Unit 1), LBP-82-108,16 NRC 1811,1817 (1932).

L v
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A Licensing Board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 CFR 6 2.718,
a Licensing Board has the power and the duty to maintain
order, to take appropriate action to avoid delay and to
regulate the course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR 6 2.707, the
refusal of a party to comply with a Board order relating to
its appearance at a proceeding constitutes e default for which
a Licensing Board may make such orders in regard to the
failure as are just. Lmig_ Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-82-ll5, 16 NRC 1923, 1928
(1982).

A party may not be heard to complain that its rights were
unjustly abridged after having purposefully refused to
participate. Lona island Liahth a Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-82-Il5,16 NRC 1923,1935 (1982).

Dismissal of a party is the ultimate sanction applicable to an
intervenor. On the other hand, where a party fails to carry
out the responsibilities imposed by the fact of its participa-
tion in the proceeding, such a party may be found to be in
default and its contentions dismissed. Consumers Power Co.
(Palisades Nuclear Power Facility), LBP-82-101, 16 NRC 1594,
1595-1596 (1982), citina, Boston EdisqD_h (Pilgrim Nuclear
Generating Station, Unit No. 2), LBP-76-7, 3 NRC 156 (1976).

2.9.9.6 Pleadings and Documents of Intervenors

An intervenor may not disregard an adjudicatory board's
direction to file a simorandum without first seeking leave
of the board, bblic Service Co. of New Hamoshire (Sea-
brook Station, Units 1 & 2), ALAB-488, 8 NRC 187 (1978).

2.9.10 Cost of Interventior

2.9.10.1 Financial Assist nce to Intervenors

The question of funding of intervenors' participation was
addressed by the Commission in Nuclear Reculatory Comission
(Financial Assistance to Participants in Comission Proceed-
ings), CLI-76-23, 4 NRC 494 (1976). Therein, the Commission
stated that it would not provide funding for participants in
licensing, enforcement or antitrust proceedings and that it
also would not provide such funding for participants in
rulemaking proceedings as a general proposition, although it
would attempt to provide funds for qualified GESMO partici-
pants.

Part of the basis for the Commission's determination was an
opinion issued by the Comptroller General. Noting that the
Commission lacks express statutory authority to provide funds,
the opinion stated that the Commission might nevertheless
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i
\ provide fund to a participant if the Commission determines

'
,

that: (1) it cannot make the necessary licensing or rulemaking
determinations unless financial assistance is extended to the
participant who requires it; and (2) the funded participation
is " essential" to the Comission's disposition of the issues.
The Comission found that it could not make these deter-
minations with respect to participants in licensing, enforce-
ment, antitrust and general rulemaking proceedings. On the
other hand, due to the singular importance of the GESHO
proceedings, the Comission would seek to provide financial
assistance to GESMO participants who applied by a specified
deadline and who qualified for such assistance.

Subsequent to CLI-76-23, the Comptroller General issued w
opinion on funding of intervenors in FDA proceedings. Tiat
ruling was a major shift from the opinion issued by the
Comptroller General in the NRC case in that the test set out
therein was not whether intervention was " essential" but
whether it could " reasonably be expected to contribute
substantially to a full and fair determination" of the pending
matter.

In 1976, the Comptroller General iscued two decisions in
which he held that " funding of intervenors in the absence

n of specific Congressional authori;'ation was permissible

(L} where participation by the intervenor is required by
statute or intervention is necessary to assure adequate
representation of opposing points of view and the inter-
venor is indigent or otherwise unable to bear the finan-
cial cost of participation." However, this position was
overruled by the Second Circuit Court of Appeals, which
held that an agency could not fund participants in its

_

proceedings without a specific grant of r;thority from
)the Congress. Greene County plannino Board v. FPC, 559

F.2d 1227 (2d Cir. 1977), sert. denied _, 434 U.S. 1086 (1978).
On this basis, in part, funding for intervenors was denied in
Exxon Nuclear Company. Inc. (Low Enriched Uraatum Exports to

-

EURATOM Member Nations), CLI-77-31, 6 NRC 849 (1977).

The Comission is in favor of funding intervenors but Congress
has precluded such funding for fiscal year 1980. Met ropolitan

s

Edison Co. (Three Mile Island Nuclear Station, Unit li, CLI-
80-19, 11 NRC 7C0 and CLI-80-20, 11 NRC 705 (1980). Authori-
2ation acts for subsequent fiscal years have explicitly
prohibited NRC from utilizing appropriated manies to fund
intervenors. In Rochester Gas and Electric Coro. (R.E.
Ginna Nuclear Plant, Unit 1), LBP-83-73, 18 NRC 1231, 1239
(1983).

A claim for funding by intervenor for past participation is
precluded because the Comission has determined not to{Oj initiate a program to provide funding for intervenors,

v
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Puerto Rico Power Authority (North Coast Nuclear Plant, Unit
1), LBP-80-15, 11 NRC 765, 767-768 (1980).

Some financial assistance was made available to intervenors
for procedural- matters, such as fred transcripts in adjudica-
tory proceedings on an application for a license or an amend-
ment thereto in prior Comission rules. 10 CFR li 2.708(d),
2.712(f) and 2.750(c). (45 Fed. Rea. 49535, July 25, 1980).
Those rules have since been amended so that procedural
financial assistance is not now available.

The Commission is not emrowered to expend its appropri-
ated funds for the purpose of funding consultants to
intervenors. . Sag P.L. 97-88, Title V Section 502 [95
Stat, 1148 (1981)] and P.L. 97-276 Section 101(g) [95
Stat. 1135 (1982)]. Nor does it appear that the Commission
has authority to require the utility-applicants to do so
or to assess fees for that purpose where the service to
be performed is for intervenors' benefit and is not one
needed by the Commission to discharge its own licensing

Leg PJssissioei Power and Liaht Co.responsibilities. g
v. NRC, 601 F.2d 223 (5th Cir.1979), cert. denigd, 444
U.S. 1102 (1980). See also National Cable Television
Association. Inc. v. United St.qLei, 415 U.S. 336 (1978):
Federal Power Commission v. New Enaland Power Co., 415
U.S. 345 (1974); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit No. 1), CLI-82-40,
16 NRC 1717 (1982); Metropolitan Edison Co. IThree Mile
Island Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193,
1273 (1984), rev'd in part on other arounds, CL1-85-2,
21 NRC 282 (1985); Metropolita i Edison Co. (Three Mile
Island Nuclear Station, Unit 1).- ALAB-807. 21 NRC 1195,
1212 (1985), citina, Pub. L. No. 98-360, 98 Stat. 403
(1984). See Houston Liahtina and Power Co (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-625, 13 NRC
13,14-15-(1981).

2.9.10.2 Interver. ors' Witnesses

The Appeal Goard has indicated that where an intervenor would
call a wiiness but for the intervenor's financial inability to
do so, the Licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the-Board calls such a witness as its own,
it should limit cross-examination to the scope of the direct
examination. Consumers Power Co. (Midland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-608 (1977).

O
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2.9.11 Appeals by Intervenor3

An Mtervenor may seek appellate redress on all issues
whe.>er or not those issues were raised by his own con-
tentions. Northern States Power C L (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857, 863
(1974).

2.9.12 Intervention in Remanded Proceedings

The Licensing Board was " manifestly correct" in rejecting a
petition requesting intervention in a remanded proceeding
where the-' scope of the remanded proceeding had been limited by
the Comission, and the petition for intervention dealt with
matters outside that scope. The Licensing Board had limited
jurisdiction in the proceeding anJ could consider only what
had been remanded to it. Carolina Power and Licht C9p_pJLDS
(Shearon Harris Nuclear Power Plant, 'Jnits 1-4), ALAB-526, 9
NRC 122, 124 n.3 (1979).

2.10- Eq0 party Participation - Limited Aonearance and Interengd
States

2.10.1 Limited Appearances in NRC Adjudicatory Proceedings

Although limited appearees are not parties to any proceeding,
'

statements by limited appearees can serve to alert the
Licensing Board and the parties to areas in which evidence may
need to be adduced. Iowa Electric Lich LS Power Co (Duane
Arnold Energy Center), ALAB-108, 6 AEC 195,196 n.4 (1973).

2.10.1.1 Requirements for Listted Appearance

The requirements for becoming a limited appearee are set
out in 10 CFR s 24715. Based upon that section, the
requirements for limited appearances are generally within
the discretion of the presiding officer in the proceeding.s

Commongu]th Edison Co. (Dresden Nuclear Pcwer Station, Unit
1), CLI-81-25, 14 NRC 616, 623 (1981).

2.10.1,2 Scope / Limitations of Limited Appearances

Under 10 CFR s 2.715(a), the role of a limited appearce is
restricted to making oral or written statements of his
position on the issues within such limits and on such
condit ions as the Board may fix.

Pursuant to 10 CFR 2.715(a), limited appearance statements
may be permitted at the discretion of the presiding officer,
but the person admitted may not otherwise participate in the

(N proceeding. Metropolitan Edison Co. (Three Mile-Island
Nuclear Station, Unit 1), CLI 83-25, 18 NRC 327, 333 (1983).
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A limited appearance statement is not evidence and need only
be taken into account by the Licensing Board to the extent
that it may alert the Board or parties to areas in which
evidence may need to be adduced. Iowa El.gstric Licht & Power
h, ALAB-108, igan, (dictum).

The purpose of limited appearance statements is to alert the
Licensing Board and parties to areas in which evidence may
need to be adduced. Such statements do not constitute
evidence, and accordingly, the Board is not obligated to
discuss them in its decision. Louisiana Power and Liaht Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732,17 ?RC
1076, 1087 n.12 (1983), Siting, 10 CFR 6 2.715(a); inwl
Electric Linht and Power Co. Quane Arnold Energy Center),
ALAB-108, 6 AEC 195, 196 n.4 1973).

A persu who makes a limited appearance before a Licensing
Board may not appeal from that Board's decision. Metropolitan
Edison Comoany (Three Mile Island Nuclear Generating Station.
Unit 2), ALAB-454, 7 NRC 39 (1918).

2.10.2 Participation by Nonparty Interested States

Under 10 CFR S 2.715(c), an interested State may partici-
pate in a proceeding even though it is not a party. In
this context, the Board must afford representatives of
the interested State the opportunity to introduce evi-
dence, interrogate witnesses and advise the Commission.
In so doing, the interested State need not take a posi-
tion on any of the issues. Even though a State has
submitted cnntentions and intervened onder 10 CFR s 2.714,'

it may participato as an " interested State" under 10 CFR
$ 2.715(c) on issues in the proceeding not raised by its
own contentions. MSGD3 (Clinch River Breeder Reactor
Plant), ALAB-354, 4 NRC 383 (1976); Lor,a Island liahtina
A (Shoreham Nuclear Power Station, Unit 1), LBP-82-19,
15 NRC 601, 617 (1982). . See also Public Service Co. of
New Hamoshire (Seabreak Station, Units 1 and 2), LGP-82-76,
16 NRC 1029, 1079 (1982), citina, Grif States Utilities Cc.
(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760
(1977). However, once a party is admitted as an interested

.

State under Section 2.715(c), it may not reserve the right to
intervene later under Section 2.714 with full pr.rty status. A
petition to intervene under tne provisions of the latter
section must conform to the requirements for late filed
petitions. Consolidated Edison Co. of N.Y. (Indian Point,
Unit No. 2) and Power Authority of the State of N.Y (Indian2

Point, Unit No. 3), LBP-82-25, 15 NRC 715, 723 (1982).

A Licensing Board may require the representative of an
interested State to indicate in advance of the hearing the
subject matter on which it wishes to participate, but such
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V a showing is not a prerequisite of admission under 10 CFR
9 2.715(c). Indian point, sp.ta,15 NRC at 723.

Section 2.715(c) states that the Comission shall " afford
renresentatives of an interested State... end or agencies
thereof, a reasonable opportunity to participate." Given this
language, a Licensing Board is not limited to recognizing only
one representative of a State. Thus the Licensing Board may
admit the Attorney General of an interested State even though
a State law deu gnates another person as the State's represen-
tative. Indian point, spa , 15 NRC at 719. Although some
language in the Indi&n Point decision seemed to indicate that
State law does not control the designation of a State
representative, the decision actually rested upon the fact
that the State Attorney General did not agree that the State
lew designated some m other than the Attorney General to
represent the State. In the absence of a contrary judicial
decision, the Comission will defer to the Attorney General's
interpretation of the State law designating the State's repre-
sentative. Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-862, 25 NRC 144, 148, 149 and
n.13 (1987).

A State participating as an interested State may appeal an
| adjudicatory board's decision so that an interested State[p) participating under 10 CFR 5 2.715(c) constitutes the role1

| V exception to the normal rule that a nonparty to a proceeding
| may not appeal from the decision in that proceeding.

Metrooolitan Mison Co (Three Mile Island Nuclear Generating
Station, Unit 2), ALAB-454, 7 HRC 39 (1978).

Section 274(1) of the Atomic Energy Act confers a right to
participate in licensing proceedings on the ~ State of loca-
tion for the subject facility. However, 10 CFR 5 2.715(c)
of the Commission's Rules of Practice extends an oppor-

;. tunity to participate not merely to the State in which a
fac"ity will be located, but also to those other States
that demonstrate an interest cognizable under Section-

| 2.715(c). E ngp Nuclear Company. Inc. (Nuclear Fuel Recovery
and Recycling Centc.a), ALAB-447, 6_NRC 873 (1977). leg, ga.,
Philadelchia Electric Co. (Peach Bottom Atomic Power Station,,

Units 2 & 3), CLI-74-3?, 8 AEC 217 (1974).
i

! Although a State seeking to participate as an " interested
| State" under Section-2.715(c) need not state contentions,
i once-in'the proceeding it must comply with all the procedural

rulas and is subject.to the same requirements as parties,

| appearing before the Board. . Gulf . States Utilities Co. (River
i Cend Station, Units 1 & 2), ALAB-444, 6 NRC 760 (1977);
l~ . Illinois Puer Co. (Clinton Power Station, Unit No. 1), LBP-
p 82-103, 16 NRC 1603, 1615 (1982), citino, River Bend, spn , 6
( NRC at 768. Nevertheless, the Comission has emphasized thatss) -
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the participation of an interested sovereign State, as a full
party or otherwise, is always desirable in the NRC licensing
process. Public Service Comoany of New Hamoshire (Seabrook
Station, Units 1 & 2), CLI-77-25, 6 NRC 535 (1977). A State's
participation may be so important that the State's desire to
be a party to Commission review may be one factor to consider
in determining whether the State should be permitted to
participate in the Commission review, even though the State
has not fully complied with the requirements for such
participation. M,.

A State has no right to participate in administrative appeals
when it has not participated in the underlying hearing. The
Commission will deny a State's extremely untimely petition to
intervene as a non-party interested State which is filed on
the eve of the Commission's licensing decision. Cleveland
Electric illuminatina Co. (Perry Nuclear Power Plant, Units 1
and 2), CL1-86-20, 24 NRC 518, 519 (1986), a ff'd sub nom. Ohip
y_. NRC, 81. F.2d 258 (6th Cir. 1987).

10 CFR S 2.715(c) has been amended to include counties and
municipalities and agencies thereof as governmental entities
in addition to States which may participate in NRC adjudica-
tory proceedings as " interested" government bodies.

A governmental body must demonstrate a genuine interest in
participating in the proceeding. A Licensing Board denied a
municipality permission to participate t.s an interested State
in a reopened hearing where the municipality failed to: file
proposed #indings of fact; comply with a Board Order to
indicate with reasonable specificity the subject matters on
which it desired to participate; appear at an earlier
evidentiary hearing; and specify its objections to the Staff

( reports which were the focus of the reopened hearing. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-86-24, 24 NRr 132, 136 (1986).

Section 2.71b(c) was also amended to more clearly delineate
the participation rights of " interested" government bodies.,

| As amended, thic section provides that " interested" government
bodies may introduce evidence, interrogate witnesses, advise
the Commission without taking a position on any issue, file

! proposed findings, appeal the Licensing Board's decision, and
i seek review by the Commission.
|

| The mere filing by a State of a petition to participate in an
I operating license application pursuant to 10 CFR 9 2.715(c) as

an interested State is not cause for ardering a bearing. The
application can receive a thorough agency review, outside of
the bearing process, absent indications of-significant
controverted matters or serious safety or environmental
issues. Niacara Mohawk Power Corp. (Nine Mile Point Nuclear
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Station, Unit 2), LBP-83-45, 18 NRC 213, 216 (1983); Duaue',ne
Liaht Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19
NRC 393, 426 (1984), citino, Northern _1tates Power _IL. (Tyrone
Energy Park, Unit 1), CL1-80-36, 12 NRC 523, 527 (1980).

Although a State has a statutory right to a reasonable
opportunity to participate in NRC proceedings, it may not
seek to appeal on issues it did not participate in below, or
seek remand of those issues. However, the State is given
opportunity to file a brief amicus curiae. Pacific Gas ano
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),
ALAB-583, 11 NRC 447 (1980).

A late decision by the Governor of a State to participate as
representative of an interested State can be granted, but the
Governor-must take the proceeding as he finds it. He cannot
complain of rulings made or procedural arrangements settled
prior to his participation. . Pacific _ Ca; and Electric - CompaD.Y
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-600,12
NRC 3, 8 (1980); Lono Island Liahtina Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-83-13, 17 NRC 469, 471-72 (1983),
citina, 10 CFR 6 2.715(c); Cincinnati Gas and Electric Co.
(Wm. H. Zimmer Nuclear Station), LBP-80-6, 11 NRC 148, 151
(1980).

p)( An interested State that has elected to litigate issues as aV full party under 10 CFR 2.714 is accorded the rights of an
" interested State" under 10 CFR 6 2.715(c) as to all other
issues. Public Service Co. of New Hampshire (Seabrook
Station, Units I and 2), LEP-83-9, 17 NRC 403, 407 (1983),
citina, Proiect Manaaement Corp (Clinch River Breeder
Reactor Plant), ALAB-354, 4 NRC 383, 392-93 (1976).

10 CFR'E 2.715(c) auU orizes an interested State to intro-
duce evidence with respect to those issues on which it
has not taken a position. However, at the earliest pos-
sible date in advance of the hearing, an interested State
must state with reasonable specificity those subject areas,
other than its own contentions, in which it intends to
participate. Seabrook, suora, 17 NRC at 407.

The presiding officer mily require an interested governmental
entity to indicate with reasonable specificity, in advance of
the hearina, the subject matters on which it desires to
participate. However, once the time for identification of new
issues by even a governmental participant has passed, either
by schedule set by the Board or by circumstances, any new
contention thereafter advanced by the governmental participant
must meet the test for nontimely contentions. Lono Island
Liahtino Co._ (Shoreham Nuclear Power Station, Unit 1), LBP-

O 83-30, 17 NRC 1132, 1140 (1983). Egg, g.& , Lona Island
I., i Lichtina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-

'

82-19, 15 HEC 601, 617 (1982).
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An interested State, once admitted to a proceeding, must
observe the procedural requirements applicable to other
participants. Every party, however, may seek modification
for good cause of time limits previously set by a Board.
Moreover, good cause, by its very nature, must be an ad hoc
determination based on the facts and circumrtances applicable
to the particular determination. Houston Liahtina and Power
A (South Texas Project, Units 1 and 2), LBP-83-26, 17 NRC
945, 947 (1983).

Although an interested State must observe ap)licable proce-
dural requirements, including time limits, tie facts and
circumstances which would constitute good cause for extending
the time available to a State may not be coextensive with
those warranting that action for another party. States naed
not, although they may, take a position with respect to an
issue in order to participate in the resolution of that issue.
Reflecting political changes which uniquely bear upon bodies
such as States, a State's position on an issue (and the degree
of its participation with respect to that issue) might under-
standably change during the course of a Board's consideration
of the issue. The Commission itself has recognized such
factors, and it has permitted States to participate even where
contrary to a procedural requirement which might bar another
party's participation. Houston Liahtina and Power _ h (South
Texas Project, Units 1 and 2), LDP-83-26, 17 NRC 945, 947
(1983), citina, Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CL1-77-25, 6 NRC 535 (1977). Sjtq 10
CFR 5 2.715(c).

A county does not lose its right t0 participats as an in-
terested governmental agency pursuant to 10 CFR $ 2.715(c)
because it has elected to participate as a full intervenor
en specified contentions.- Lono Island liahtina C L

! (Shoreham Nuclear Power Station, Unit 1), LBP-83-30,17
i NRC 1132, 1139 (1983), citina, Lona Island Liahtina Co.

(Shoreham Nuclear Power Station, Unit 1), LBP-82-19, 15 NRC
601, 617 (1982).

A State's status-as an interested State does not confer upon
it any special power to adopt contentions which have been
abandoned by their sponsor. A State must observe the
procedural requirements applicable to other participants.
Public Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), LBP-90-12, 31 NRC 427, 430-31 (1990), aff'd in oart on
other arounds, ALAf,-934, 32 NRC 1 (1990). -

Any governmental participant setkbg to advance a late
contention or issue, whether or not it be a participant
already in the case or one seeking to enter, must satisfy the
criteria for late-filed contentions as well as the criteria

,

| for reopening the record. Shoreham, su.p_ra, 17 NRC at 1140.

!
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k.) 2.11 Discovery

2.11.1 Time for Discovery

Discovery begins on adniitted contentions after the first
prehearing conference. 10 CFR 2.740(a)(1). Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6,16 NRC
1937, 1945 (1982).

Under 10 CFR S 2.740(b)(1), there can be no fomal discovery
prior to the special prehearing conference provided for in
Section 2.751a. In any event, a ptitential intervenor has no
right to seek discovery prhr to filing his petition to
intervene. E11CADsin Electric Power Co (Koshkonong Nuclear
Plant, Units 1 . .), CLI-74-45, 8 AEC 928 (1974); Northern -

'

States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-107, 6 AEC 188, reconsirl .stm ALAB-llo,
6 AEC 247, aff.'si, CLI-73-12, 6 AEC 241 (19/3). See also BEL
v. AEC, 502 F.2d 424, 42G-29 (D.C. Cir. 1974). Once an
intervenor has been admitted, formal discovery is limited to
matters in controversy which have been admitted. 10 CFR S
2.740(b)(1). Discovery on the subject matter of a contention
in a licensing proceeding can be obtained only after the con-
tention has been admitted to the proceeding. Wiscorutta

(o Electric Power Cq,,-(Point Beach Nuclear Plant, Unit 1), ALAB-

696, 16 NRC 1245, 1263 (kee Nuclear Power Station), LBP-88-25,
) 1982). Sag lermont Yankee Nuclear

~U Power Corot (Vermont Yan
28 NRC 394, 396 (1988) (the sco>e of a contention is deter-
mined by the literal terms of tie contention, coupled with its
stated bases), reconsid. denied on other arounti, LBP-88-25A,
28 NRC 435 (1988).

A Licensing Board denied an applicant's motion for leave to
commence limited discovery against persons who had filed
petitions to intervene (at that point, nonparties). The Board
entertained substantial doubt as to its authority to order tha
requested discovery, but denied the motion specifically
because it found no necessity to follow that course of action.
The Board discussed at length the law relating to the
prohibition found in 10 CFR 6 2.740(b)(1) against discovery
beginning prior to the prehearing conference provided for in
10 CFR S 2.751a. Detroit Edison ComD_any (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 577-584 (1978).

Prior to the grant of a formal hearing on a proposed operating
license amendment, a Licensing Board directed questions to the
applicants and the NRC Stt,"f to clarify the record regarding a
possible safety issue which had not been addressed directly by
the previous filings of the parties. The Board believed its
questions.were a permitted inquiry, 10 CFR 6 2.756, to

O determine whether possible areas of concern could be resolved
1, j- .. informally without a formal hearing. Such quastions did noi.

,

,

N -- - constitute impermissible discovery prior to it.e grant of a
L
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hearing. Aqqtgia Power Co. (Vogtle Electric Generating Plant,
Units 1 and 2), LBP-91-6, 33 NRC 169, 171-72 (1991).

Applicants are entitled to prompt discovery concerning
the bases of contentions, since a good deal of information
is already available from the FSAR and other documents
early in the course of the proceeding. Commonwealth Edison
Ch (Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364,
369 (1981).

Under 10 CFR 9 2.740(b)(1), discovery is ordinarily to be
completed before the prehearing conference held pursuant to 10
CFR 6 2.752, absent good cause shown. The fact that a party
did not engage in prehearing discovery to obtain an expert
witness' " backup" calculations does not preclude a request at
trial for such information, but the Licensing Board may take
into account the delay in deciding to grant such a last minute
request. Illinois Power Co. (Clinton Power Station, Units 1 &
2), ALAB-340, 4 NRC 27 (1976).

The fact that late intervention has been permitted should not
disrupt established discovery schedules since a tardy
petitioner with no good excuse must take the proceeding as he
finds it. (Luclear Fuel Services. Inc. (West Valley Reprocess-
ing Plant), CLI-75-4,1 NRC 273 (1975).

Under 10 CFR 5 2.740(b)(1), discovery is available after a
contention is admitted and may be terminated a reasonable time
thereafter. Litigants are not entitled to further discovery
as a matter of right with respect to information relevant to a
contntion which first surfaces long after discovery on that

cont :r? .on has been terminated. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), LBP-84-24,19 NRC 1418,143)-
32 (1984), aff'd, ALAB-813, 22 NRC 59 (1985). However, an
Appeal Board has recently held that a Licensing Board abusa4
its discretion by denying intervenors the opportunity to
conduct discovery of new information submitted by the
applicant and admitted by the Board on a reopened record.
The Appeal Board found that, although there might have been a
need to conduct an expeditious hearing, it was improper to
deny the intervenors the opportunity to conduct any discovery
concerning the newly admitted information where it was not '

shown that the requested discovery would delay the hearing.
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1), ALAB-832, 23 NRC 135, 160-61 (1986), rev'd in oart on
other arounds, CLI-87-12, 26 NRC 383 (1987).

The Commission has expressly advised the Licensing Boards to
see that the licensing process moves along at an expeditious
pace, consistent with the demands of fairness, and the fact
that a party has personal or other obligations or fewer
resources than others does not relieve the party of its
hearing obligations. Nor does it entitle the party'to an

mg &
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(./ extension of time for discovery absent a showing of. good

cause, as judged by the standards of 10 CFR 6 2.711. Texas
Utilities Generatina Co. (Cemanche Peak Steam Electric
Station, Units 1 ano 2), LBP-82-18, 15 NRC 598, 599 (1982).

A party is not excused from compliance with a Board's dis-
covery schedule simply because of the need to prepare for a
related state court trial. Kerr-McGee Chemical Coro. (West
Chicago Rare Earths Facility), LBP-85-46, 22 NRC 830, 832
(1985).

Though the period for discovery may have long since term-
inated, at least one Appeal Board decision seems to indicate
that a party may obtain discovery in order to support a motion
to reopen a hearing provided that the ) arty demonstrates with
particularity that discovery would ena)le it to produce the
needed materials, yy mont Yankee PoweF Coro. (Vermont Yankee
Nuclear Power Station), ALAB-138, 6 AEC 520, 524 (1973), fld
ag.g Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106 (1985) and
Louisianafower and Liaht Co. (Waterford Steam Electric Sta-
tion, Unit 3), CLI-86-1, 23 NRC 1, 6 (1986) where the Commis-
sion has made it very clear that a covant seeking to reopen
the record is not entitled to discovery to support its motion.

,V The question of Board management of discovery wac a 'ressed
by the Commission in its Statement of Policy on ConcJct of
LLs.gnsina Proceedinas, CLI-81-8,13 NRC 452, 455 456 (1981).
The Commission stated that in virtually all cases individual
Boards should senedule an initial conference with the parties
to set a general discovery schedule immediately after
contentions have been admitted. A Licensing PSard may
establish reasonable deadlines for the completion of dis-
covery. Cleveland Electric Illuminatino Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-83-79, -18 KW 1400,1401
(1983), citino, Statement of Policy, suora, 13 NRC at 456.
Although a Board may extend a discovery deadline upon a
showing of good cause, a substantial delay between a discovery
deadline and the start of a bearing is not sufficient, without
more, to reopen discovery. Perry, se a, 18 NRC-at 1401

An intervenor who has agreed to an expedited discovery
. schedule during a prehearing conference is considered to have
waived its objections to the schedule once the hearing has-

started. Philadelohia Electric rA (Limerick Generating
Station, Units I and 2), CLI-85-15, 22 NRC 184, 185 (1985);
Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-845, 24'NRC 220, 251 (1986).

2.11.2 Discovery Rules
C
t In-general, the discovery rules as'between all parties

except the Staff follow the form of the Federal Rules of
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Civil Procedure. The legal authoritiec and court deci-
sions pertaining to Rule 26 of the Federal Rules of Civil
Procedure provide appropriate guidelines for intr oreting
NRC discovery rules. Alligl-General Nuclear Seryisc1
(Barnwell Fuel Receiving and Storage Station), LBP-77-13, 5
NRC 48? (1977); fublic Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 499, 494-95 (1983),
citina, Toledo Edison Co. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 760 (1975).

If there is no NRC rule that parallels a Federal Rule of
Civil Procedure, the Board is not restricted from applying the
Federal rule. While the Commission may have chosen to adopt
only some of the Federal rules of practice to apply to all
cases, it need not be inferred that the Commission intended to
preclude a Licensing Board from following the guidance of the
Federal rules and decisions in a specific case where there is
no parallel NRC rule and where that g:idance results in a fair
detemination of an issue. Seabrook, suor., 17 NRC at 497.

Rule 26(b)(4) differentir.tes between experts whom the party
ex.9ects to call as witnesses and those-who have been retained
or specially employed by the party in preparation for trial.
The Notes of Advisory Committee on Rules explain that
discovery of expert witnesses is necessary, particularly in a
complex case, to narrow the issues and eliminate surprise, but
that purpose is not furthered by discovery of non-witness
experts. Seabrook, lupra, 17 NRC at 497; Commonwealth Edison
A (Braidwood Nuclear Power Station, Units 1 and 2), LBP-
86-7, 23 NRC 177, 178-79 (1986) (discovery of a non-witness
expert permitted only upon a showing of exceptional circum-
stances). The filing of an affidavit as part of a non-record
filing with a Licensing Board does not make an individual an
expert witness. Icxas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-87-18, 25 NRC
945, 947 (1987).

In modern administrative and legal practice, including NRC
practice, pretrial di;covery is liberally granted to enable
the parties to ascertain the facts in complex litigation,.
refine the issues, and prepare adequately for a more expe-
ditious hearing or trial. Texas Utilitig Genera:ina Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
81-25, 14 NRC 241, 243 (1981); Pacific Gas & Electric Company
(Stanislaus Nuclear Project, Unit 1), LBP-78-20, 7 NRC 1038,
1040 (1978); Public Service Co. of New Hamoshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 494 (1984).

A party may seek discovery of another party without the
necessity of Licensing Board intervention. Where, however,
discovery of a nonparty is sought (other than by deposi-
tion), the party must request the issuance of a subpoena
under Section 2.720. Epcific Gas and Electric Company
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V (Stanislaus Nuclear Pruject, Unit 1), ALAB-550, 9 NRC
683,690_(1979).

Only those State agencies which are parties in NRC proceedings
are required to re: pond to requests under 10 CFR f 2.741 for
the production c f documents. In order to obtain documents
from non-party State agencies, a party must file a request for
a subpoena pursuant to 10 CFR 5 2.720. Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), LBP-85-1. 21 NRC
11, 21-22 (1985), citino, StantsllM , SuDra, 9 NRC at 683.

Applicants are entitled to discovery against intervenors in
order to obtain the it. formation necessary for applicant to
meet its burden of proof. This does not amount tu shifting
the burden of proof to intervenors. Pennsylvania Power &
Licht Company (Susquehanna Steam Electric Station, Units 1
& 2), ALAB-613, 12 NRC 317, 338 (1980).

Each co-owner of a nuclear facility has an independent
responsibility, to the extent that it is able, to provide a
Licensing Board with-a full and accurate record and with
complete responses to discovery requests, lhe majority owner
must keep the minority owners sMiiciently well informed so
that they can fulfill their responsibilities to the Board.

,o lexas Utilities Electric Co. (Comanche Peak Steam Electric
! ) Station, Units 1 and 2), LBP-87-27, 26 NRC 228, 230 (1987).w/

Intervenor may not directly seek settlement papers of the
applicant through discovery. Pule 408 of the Federal Rules
of Evidence provides that of fers of settlement and conduct
and statements made in the course of settlement negotiations
are not admissible to prove the validity of a claim. 10 CFR
f 2.759 states a policy encouraging settlement of contested
proceedings and requires all parties and boards to try to
carry out the settlement policy. Requiring a party to
produce its settlement documents because they are settlement
documents would be-inconsistent with this policy. Florida
Power & Licht Comoany (St. Lucie Plant, Unit No. 2), LBP-
79-4, 9 NRC 164, 183-184 (1979).

A plan to seek evidence primarily through discovery is a
permissible approach for an intervenor to take. Duke power

1

[L. (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16
NRC 1937, 1943 (1982).

Lack of knowledge is always an adequate response to dis-
covery. A truthful " don't know" response is not sanctionable
as a default in making discovery. Duke Power Co. (Catawoa
Nuclear Station, Units 1 and 2), l.BP-82-Il6,16 NRC 1937,
1945, 1945 n.3 (1982),

| _ !p.
i .'v) At least one Licensing Board has held that intervenors may

develop and support their contentions by getting a first
i
'
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round of discovery against other parties before the inter-
venors are required to provide responses to discovery
against them. Catawba,.sgau , 16 NRC at 1945. But see
2.9.5.11, Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-107, 6 AEC 188, 192,
reconsid. den., ALAB-110, 6 AEC 247, aff'd, CLI-73-12, 6 AEC
241 (1973).

Discovery of the foundation upon which a contention is based
is not only clearly within the realm of proper discovery, but
also is- necessary for an applicant's pre)aration for hearing.
Public Service Co. of New Hamoshire (Sea) rook Station, Units 1
and 2), LBP-83-17, 17 NRC 490, 494 (1983); Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), LBP-86-4, 23 NRC
75, 81 (1986).

A party's need for discovery outweighs any risk of harm from
the potential release of information when the NRC Staff has
indicated that no orgoing investigation will be jec,pardized,
when all identities and identifying information are excluded
from discovery; and when all other information is discussed
under the aegis of a protective order. [snsumers Power Co.
(Midland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 288
(1983), reconsideration denied, LBP-83-64, 18 NPC 766, 768
(1983), Af.fdrp_ed, ALAB-764, 19 NRC 633 (1984).

2.11.2.1 Construction of Discovery Rules

For discovery between parties other than the Staff, the
discovery rules are to be construed very liberally. Cam-
monwealth Edison Co. (Zion Station, Units 1 & 2), ALAB-185,
7 AEC 240 (1974); Illinois Power Co. (Clinton Power Station,
Unit 1), LBP-81-61, 14 NRC 1735, 1742 (1981).

Where a provision of the NRC discovery rules is similar or
analogous to one of the Federal rules, judisial interpreta-
tions of that Federal rule can serve as guidance for inter-
preting the particular NRC rule. Detroit Edison Company
(Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC
575, 581 (1978).

2.11.2.2 Scope of Discovery

The test as to whether particular matters are discoverable
is one of " genera; relevancy." This test will be easily
satisfied unless t is clear that the evidence sought
can have no possiole bearing on the issues. Commonwealth
Edison Co. (Zion Station, Units 1 & 2), ALAB-185, 7 AEC
240 (1974). A party seeking discovery after the discovery
period is over, however, must meet a higher standard of
relevance. Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), LBP-76-8, 3 NRC 199, 201-(1976).
While the " general relevancy" test is fairly liberal, it
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O does not permit the disc.overy of material far beyond the

scope of issues to be considered in a proceeding. Thus,
parties may obtain discovery only of information which is
relevant to the controverted subject matter of the pro-
ceeding, as identified in the prehearing order, or which is
likely to lead to the discovery of admissible evidence. This'

rule applies as much to Part 70 licenses for special nuclear
material as to Part 50 licenses for construction of utiliza-
tion facilities. Allied General Nuclear Servicqi (Barnwell
Fuel Receiving and Storage Station), LBP-77-13, 5 NRC 489
(1977). Moreover, while the scope of discovery is rather
broad, requests phrased in terms of "all documents..." are not
favored. Illinois Power Co (Clinton Nuclear Station, Units 1
& 2), ALAB-340, 4 NRC 27 (1976).

An intervenor may obtain information about other reactors in
the course of discevery. Cleveland Electric Illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), LBP-82-102,16 NRC
1597, 1601 (1982).

An intervenor's motion which sought to preserve deficient
components which the applicant was removing from its plant was
denied because the motion did not comply with the requirements
for (1) a stay, or (2) a motion for discovery, since it did

A not express an intention to obtain information about the
i i components. The questions. raised in the intervenor's motion,V including the possible need for destructive evaluation of the

components, were directed to the adequacy and credibility of
the applicant's evidence concerning the components. Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-85-32, 22 NRC 434, 438 n.6 (1985).

In general, the discovery tools are the same as or similar to
those provided for by the Federal Rules of Civil Procedure.
The Commission's regulations permit depositions and requests
for production of documents between intervenors and applicants
without leave of the Commission and without any showing of
good cause (10 CFR 65 2.740a, 2.741). The regulations (10 CFR
S 2.740b) specifically provide for interrogatories similar to
those addressed by Rule 33 of the Federal Rules, although such
interrogatories are not available for use against nonparties.
The scope of discovery under the Commission's Rules of
Practice is similar to discovery under the Federal Rules of
Civil Procedure. Pacific Gas and Electric Company (Stanislaus
Nuclear _ Project, Unit 1), LBP-78-20, 7 NRC 1038, 1040 (1978).

Since written answers to interrogatories under oath as
provided by 10 CFR S 2.740(b) are. binding upon a party

i and may be used in the same manner as depositions, the
l authority of the person signing the answers to, in fact,
| O provide such answers may be ascertained through discovery.

) Statements of counsel in briefs or arguments are not.
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sufficient to establish this authority. Pacific Gas &
Electric Comoany (Stanislaus Nuclear Project, Unit 1),
LBP-78-20, 7 NRC 1038, 1045 (1978).

If a party has insufficient information to answer inter-
rogatories, a statement to that effect fulfills its obligation
to respond. If the party subsequently obtains additional
information, it must supplement its earlier response to
include such newly acquired information,10 CFR 5 2.740(c).
Pennsylvania Powey_3nd_Liaht Co. (Susquehanna Steam Electric
Station, Units 1 and 2), LBP-80-18, 11 NRC 906, 911 (1980).

To determine subject matter relevance for discovery purposes,
it is first necessary to examine the issue involved. In an
antitrust proceeding, a discovery request will not be denied
where the interrogatories are relevant only to proposed
antitrust license conditions and not to whether a situation
inconsistent with the antitrust laws exists. Pacific Gas and
Electric Company (Stanislaus Nuclear Project, Unit 1), LBP-
78-20, 7 NRC 1038, 1040 (1978).

At least one Licensing Board has held that, in the proper
circumstances, a party's right to take the deposition of
another party's expert witness may be made contingent upon the
payment of expert witness fees by the party seeking to take
the deposition. Public Service Co. of Oklahoma (Black Fox,
Units 1 & 2), LBP-77-18, 5 NRC 671, 673 (1977).

Based on 10 CFR 5 2.720(d) and 5 2.740a(h), fees for sub-
poenas and the fee for deponents, respectively, are to be
paid by the party _at whose instance the subpoena was issued,
and the deposition was held. Pursuant to 10 CFR S 2.740a(d),
objections on questions of evidence at a deposition are simply

.

to be noted in short form, without argument. The relief of a
L stay of a hearing to permit deposition of witnesses is

inappropriate in the absence of any allegation of prejudice.
Each party to an NRC proceeding is not required to convene its
own deposition if it seeks to question a witness as to any
matter beyond the scope of those issues raised on direct by
the party noticing the deposition. No party has a proprietary

| interest in a deposition; therefore, no party has a pro-
prietary interest in a subpoena issued to a deponent.
Cincinnati Gas and Electric Co (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-8?.-47, Ib NRC 1538, 1544-1546
(1982).

The Licensing Board, as provided by 10 CFR 5.2.740(c) and
10 CFR 5 2.740(d), may and should, when not inconsistent

|- with fairness to all parties, limit the extent or control
L the sequence of discovery to prevent undue delay or impo-

sition of an undue burden on any party. Metropolitan
Edison Comoany (Three Mile Island Nuclear Station, Unit No.

| 1), CLI-79-8, 10 NRC 141, 147-148 (1979). Thus, a Licensing
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y,= Board may issue a protective order which limits the represen-
tatives of a party in a proceeding whc may coduct discovery*, of particular documents. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-87C, 26 NRC 71, 75 (1987).

A party is only required to reveal information in its
possession or control. A party need not conduct extensive
independent research, although it may be required to perform
some investigation t: determina what information it actually
possesses.- pennsv1vania Power anLLight Co. (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317,
334'(1980). -This holding has been codified in the Rules of '

Practice at 10 CFR 5 2.740(b)(3) which aho prohibits the use
of interrogatories which request a party to explain the
reasons why the party did not use alternative data, assump-
tions, and analyses in develop'ng its position on a matter in

,
the proceeding. 54 f.ed. Reo. 33168, 33181 (August 11,1989).

A party is not required to search the record for information
in order to respond to interrogatories where the issues that
are the subject of the interrogttories are already defined in
the record and the requesting party is as able to search the
record as the party f om whom discovery is requested, lun

b; Utilities Electric Co. (Comanche Peak Steau Electric Sts.tica,

As) '
-Units _1 and 2), L8P-87r18, 25 NRC 94C, 948 (1987).1

2.11.2.3 Regsests for Discovery During Hearing

Requests for background documents from a witness, to supply
answers to cross-examination questions which the witness is
unable to answer,- cannot be denied solely because the material
had not been previously requested through discovery. However.
it can be denied where the request will cause significant
delay in the hearing and the informtion sought has been
substantially, supplied through other testimony. Illinois

_ Power Co. (Clinton Nuclear Station, Units 1 & 2), ALAB-340,
'

4 NRC.27 (1976).-

-2.11.2.4 Privileged Matter

As under the-Federal Rules of Civil Pr.cedure, privileged or
confidential material may be protecteu from discovery under

' Commission-regulations. To obtain a-protective order (10 CFR
S 2.740(c)), it must be demonstrated that:,

.

(1) the information in question is of & type customarily
held in confidence by its originator;

, a
,. . (2) there is a rational basis for having customarily held

(] It in confidence;

N (3) it has, in fact, been kept in confidence; and
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(4) it is not found in public sources.

Kansas Ges & Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-327, 3 NRC 408 (1976). Egg _.ghn
Section 6.23.3.

The claimant of a privilege must bear the burden of proving
that it is entitled to such protection, including pleading it
adequately in its response. Lono Island Lichtin9._Ch
(Shoreham Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC
1144, 1153 (1982), citing. In re Fisc,htl, 557 F.2d 209 (9th
Cir.1977); Eublic Service Co. ef New Hamnshirs (Seabrook
Station, Jnits 1 and 2), LBP-83-17,17 NRC 490, 495 (1983).
Egg thpreAam, Hata,16 NRC at 1153. Intervenors' mere
assertion that the material it is withholding constitutes
attorney work product is insufficient to meet that burden.
Seabragt, n ar.a, 17 NRC at 495. ,

It is not sufficient for a party asserting certain documents
to be arivileged from discovery to await a motion to compel
from tie party seeking discovery prior to the asserting party
setting forth its assertions of privilege and specifying those
matters which it claims to be privileged. Shoreham, apra, 16
NRC at 1153.

Pursuant to 10 CFR 6 2.740(b)(1), parties may generally
obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter-in the proceeding. While
the Federal Rules of Civil Procedure are not themselves
directly applicable to practice before the Cor;m11ssion,
judicial interpretations of a Federal Rule can serve as

;' guidance for the interpretation of a similar or analogous NRC
discovery rule. By choosing to model Section 2.740(b) after"

Federal Rule 26(b), without incorpo ating specific limita-
tions~, the Commission implicitly chose-to adopt those
privileges which have been recognized by the Federal Courts.
Sh01_ tham, suora,-16 NRC at 1157.

,

A party objecting to the production of documents on grounds of
privilege has an obligation to specify in its response to a
document request those same matters which it would be required,

to set ~ forth in attempting to establish " good cause* for the'

issuance of a protective order, i.e.,.there must be a specific
designation and description of (1) the documents claimed to be
privileged, (2) the privilege being asserted, and (3) the
precise reasons why~the party believes the privilege to apply

~to such documents. Lona Island Lichtina Ch (Shoreham
Nuclear Power Station, Unit 1), LBP-82-82, 16.NRC 1144, 1153

_ (1982); Duke Fower _Ch (Catawba Nuclear Station, Units 1 and
2), LBP-82-116, 16 NRC 1937,.1942 (1982).

Claims of privilege must be specifically asserted with
| respect to particular documents. Privileges are not
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absolute and may or may not apply to a particular doc.iment,
depending upon a variety of circumstances. Shonha, anta,
16 NRC at 1153, .Gilln9, Unitad_.3111EL v. El Paso C02, 682 f.2d
530, reh'a denitd, 688 F.2d 840 (1982), ;ertu.dgnied, 104 S.
Ct.1927 (1984), !)nited SJAtas v. Davis, 636 f.2d 1028,1044
n.20 (5th Cir. 1981).

In determining whether a party's inadvertent disclosure of a
privileged document constitutes a waiver of the privilege, a
Board will consider the adequacy of the precautions taken
initially to prevent disclosure, whether the party was
compelled to produce the document under a Board-imposed
expedited discovery schedule, the number of documents which
the 3 arty had to review, and whether the party, upon learning
of the inadvertent disclosure, promptly objected to the
production of the document. Ferr-McGre_ Chemical Corm (West
Chicago Rare Earths facility) LBP-85 1, 21 NRC ll, 19-20
(1985).

Even where a First Amendment or common law privilege is found
applicable to a party or nonparty resisting discovery, that
privilege is not absolute. A Licensing Board must balance the
value of the information sought to be obtained with the harm ;

caused by revealing the information. . Consumers Power Co.
(G (Midland Plant, Units 1 and 2), LBP-83-53, 18 NRC 282, 288(j (1983), reconsideration denied, LBP-83-64, 18 NRC 766, 768

(1983), aff'd, ALAB-764., 19 NRC 633, 641 (1984).

Although a report prepared by a party's non-witness experts
qualifies for the work product privilege, a Licensing Board
may order discovery of those portions of the report which are
relevant to 10 CFR 50, Appendix B determinations concerning
the causes of deficiencies in the plant. J1xm_.111111tigi
Electric Co. (Comanche Peak Steam Electric Station, Unit 1),
LBP-87-20, 25 NRC 953, 957 (1987).

!

Statements from an attorney to the client are privileged only
if the statements reveal, either directly or indirectly, the
substance of a-confidential communication by the client. LQD9
Island Lichtino Co (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82,16 NRC 1144,1158 (1982), Citin9, ILr1_Elichel,,

'

557 F.2d 209 (9th Cir.1977); Ohio-Sealy Mattress _tianufactur-
ino Co. v. Kaplan, 90 F.R.D, 21, 28 (N.0,111.1980). An .

attorney's involvement in, or recommendation of, a transaction !

- does not place a cloak of. secrecy around all incidents of such
a transaction. Sh2EfhM, EDIA,16 NRC at 1158, c1Un9,

' f.11chsl, 557 F.2d at 212.-

The attorney-client privilege does not protect against
discovery of underlying facts from their source, merely i

(D because those ' acts have been comunicated to an attorney.
..

'

() Shoreham, n p , 16 NRC at 1158, Sil109, UDiohn Co. v. United
States, 449 U.S. 383, 395 (1981).
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The nttorney-client privilege may not be asserted where there
is a conflict of interests between various clients represented
by the same attorney. There is no attorney-client relation-
ship unless the attorney is able to exercise independent
professional judgment on behalf of the interests of a client.
Ieras Utilities Electtji_QL (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-84-50, 20.NRC 1464,1468-1459
(1984), sitjag, Rule 1.7 of the ABA Model Rules of Profes-
sional Conduct.

A qualified work product imunity extends over material
gathered or prepared by an attorney for use in litigation,
either current or reasonably anticipated at a future time.
Although the privilege is not easily overridden, a party may
gain discovery of such material upon a showing of a substan-
tial need for the material in the preparation of its case and
an inability to obtain the material by any other means without
undue hardships. Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), L8P-84-50, 20 NRC
1464, 1473-1474 (1984), citino, Hickman v. Taylor, 329 U.S. '

495 (1947), and 10 CFR S 2.140(b)(2).

To claim the attorney-client privilege, it must be shown
that: (1) the asserted holder of the privilege is or sought to
become a client; (2) the person to whom a communication was
made (a) is a member of the bar of a court, or his subordinate
and (b) in connection with the communication is acting as a
lawyer; (3) the comunication relates to a fact of which the
attorney was informed (a) by his client, (b) without the pres-
ence of strangers, (c) for the purpose of securing primarily
either (1) an opinion of law or (ii) legal services or (iii)
legal assistance in some legal proceeding, and (d) not for the
purpose of comitting a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.
fans 1mers Power Co, (Hidland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094, 1098 (1983), citing, W11LfLd_1tAtes v. Valted Shoe
}jachinery Coro._, 89 F. Supp. 357, 358-59 (D. iiass.1950).

The fact that a document is authored by in-house counsel,
rather thar. by an independent attorney is not relevant to
detertaination of whether such a document is privileged. Long
Island Lichtino Co. (Shoreham Nuclear Power Station, Unit 1),
L8P-82-82,16 NRC 1144,1158 (1982), s111ng, O'Brien v. Board
of Edurallon of City School District of New York, 86 F.R.D.
540, 549 (S.D.N.Y. 1980).

The attorney-client privilege is only available as to
communications revealing confidences of the client or
seeking legal advice. Shoreham, supla, 16 NRC at 1158,
citino, SCM Corp. v. Xerox Corjk, 70 F.R.D. 508 (D.
Conn.), interlocutory applal dismissed, 534 F.2d 1031
(2d Cir. 1976). Even if some commonly known factual
matters were included in the discussion, or non-legal
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advice was exchanged, where the primary purpose r a meeting
was the receipt of legal advice, the entire contents thereof
are protected by privilege. Midland, supra,18 NRC at 1103,
E111Dg, IRtr_ Marine Products Co. v. Bora.Marner Coro., 84
F.R.D. 631, 635 (E.D. Pa. 1979); United SttLqs v. United Sh2t
BAchingry Coro2, 89 F. Supp. 357, 359 (0, Mass. 1950).

An attorney's representation, that all comunications between
the attorney and the part) _sre for the purpose of receiving
legal advice, is sufficient for an assertion of attorney-
client privilege. Es m o s Power Co,. (Hidland Plant, Units 1
and 2), l.BP-83-53, 18 NRC 282, 285 (1983), TERDildtEAllDB
denied, LBP-83-64,18 NRC 760 (1983).

Comunications from the attorney to the client should be
privileged only if it is shown that the client had a reason-
able expectation in the confidentiality of the statement; or,
put another way, if the statement reflects a :lient comunica-
tion that was necessary to obtain informed legal advice [and)
which might not have been made absent the privilege.
Sh_qrthALn, inn,16 NRC at 1159, gfling, QMa-5gAlv Mattre11
Nanufacturina Co. v. Kaolau, 90 F.R.D. 21, 28 (N.0, 111.
1980),

p) Where legal advice is sought from an attorney in good faith by
one who is or is seeking to become a client, the fact that thet

V attorney is not subsequently retained in no way affects the
privileged nature of the comunications between them.
Cannters Poygt_Cs (Hidland Plant, Units 1 and 2), LBP-83-70,
18 NRC 1094 (1983).

The attorney-client privilege was not waived by the presence
of third persons at a meeting betwee7 client and attorney,
where the situation involved representatives of two joint
clients seeking advice from the attorney of one such client
about comon legal problems. BidlAD.d. ign,18 NRC at 1100.

Where the date of a meeting, its attendees, its purpose, and
its broad general subject matter are revealed, the attorney-
client privilege was not waived as to the substance of the
meeting. Hidland, syp n , 18 NRC at 1102.

Under appropriate circumstances, the attorney-client privilege
may extend to certain comunications from employees to
corporate counsel. However, not every employee whc provides a
privileged comunication is thereby a " client" represented by
corporate counsel, or a " party" to any pending legal dispute,
for purposes of ABA Disciplinary Rule 7-104. Duke Power Co.
(Catawba Nucletr Station, Units I and 2), Cll-83-31, 18 NRC
1303, 1305 (1983), citina, 011ohn Co v. United S utte, 449m

- Q]/
/ U.S. 383 (1981), llpiqbH, inpD , did not overturn the well-

established principle that counsel should be at liberty to
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approach witnesses for an opposing party. Catawba, 1Mara. 18
NRC at 1305, citing, Veaa v. Bloomiburgh, 427 F. Supp. 593 (D.
Mass. 1977).

Drafts of canned testimony not yet filed by a party are not
subject to discovery, Eghlic Service Ch nf New Hamoshire
(Seabrook Station, Units 1 & 2), LBP-75-28, 1 NRC 513, 514
(1975).

Security plans are not " classified," and are discoverable in
accordance with the provisions of 10 CFR S 2.790(a). However,
they are sensitive documents and are not to be made available
to the public at large. Pacific Gas & Electric Co. (Diallo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-410, 5 NRC
1398, 1402 (1977). In order to discover such plans, (1) the
moving party must demonstrate that the plan or a portion of it
is relevant to the party's contentions; (2) the releat, of the
plant security plan must usually be subject to a protective
order; and (3) no witness may review tha plan until he is
first qualified as an expert with suffittent competence to
evaluate it. Js_. Only those portions of a security plan
which are both relevant and necessary for the litigation of a
party's contentions are subject to discovery. 11 at 1405.

An interrogatory seeking the identity and professional
qualifications of persons relied upon by intervenors to
review, analyze and study contentions and issues in a
proceeding and to provide the bases for contentions is proper
discovery. Such information is not privileged and is not a
part of an attorney's work product even though the inter-
venor's attorney solicited the views and analyses of the
persons involved and has the sole knowledge of their identity. -

General Electric Company (Vallecitos Nuclear Center, General
Electric Test Reactor), LBP-78-33, 8 NRC 461, 464-468 (1978).

The Government enjoys a privilege to withhold from disclo-
sure the identity of persons furnishing information about
violations of law to officers charged with enforcing the
law. Rovatip v, United States, 353 U.S. 53, 59 (1957),
sited _hl (iouston Lichtino and Power Co2 (South Texas Proj-
ect, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).

This applies not only in criminal but also civil cases,
In re United States, 565 F.2d 19, 21 (1977), cert. deni.eA
sub nom. Hell v. Socialist Workers Party, 436 U.S. 962
(1978), and in Commission proceedings as well, Norther _n
States Powar_CL (Monticello Plant, Unit 1), ALAB-16, 4
AEC 435, Affjyned by the Comisilon, 4 AEC 440 (1970); 10
CFR 95 2.744(d), 2.790(a)(7); Texas Utilitigi_Ggteratino
[p (Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-714, 17 NRC 86, 91 (1983); and is embodied in FOIA,
5 USC 552(b)(7)(D). The privilege is not absolute; where an
informer's identity is (1) relevant and helpful to the cefense
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of an accused, or (2) essential to a fair determination of a
cause (Ran tin, $sa n) it must yield. Flowever, the Appeal
Board reversed a Licensing Board's order to the Staff to
reveal tht names of confidential informants (subject to a
protective order) to it.tervenors as an abuse of discretion,
where the Appeal Board found that the burden to obtain the
names of such informants Is not met by intervenor's specula-
tion that ideatification might be of some assistance to them.
To require disclosure in such a case would contravene NRC
policy in that it might jeopardize the likelihood of receiving
future similar reports. Routh Texas, synn . <

There may be a limited privilege for the identity of indi-
viduals who have expressly asked or been promised anonymity
in coming forward with information concerning safety-related
problems at a nuclear plant. Igns Utilitin Generatina_QL
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
82-59, 16 NRC 533, 537 (1982).

In determining whether or not to issue a protective order to
protect the nnfidentiality or to limit the disclosure of the
identities of prospective witnesses, a Board will weigh the
benefit of encouraging the testimony of such witnesses against
the detriment of inhibiting public access to that information

p and the cumbersome procedures necessitated by a protective
5 order. [gmonwealth Edison C0 (Braidwood Nuclear Power2
\ Station, Units ) and 2), LBP-85-40, 22 NRC 759, 763 (1985).

Privilege to withhold the names of confidential informants is
r.ot absolute; it must yield where the informer's identity is
relevant and helpful to the defense of an accused, or is
essential to a fair determination of a cause. Comanche Peak,
non,16 NRC at 537.

_

Even where an informer's qualified privilege exists, it will
*fail in light of the Board's need for the particular informa-

tion in informed decisionmaking. Igxas Utilities GenerttJng
Q L (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-82-59, 16 NRC 533, 538 (1982).

FOIA does not establish new government privileges against
discovery. Consumers Power Comoany (Palisades Nuclear Power
Facility), ALJ-80-1, 12 NRC 117, 121 (1980).

The Commission's rules on discovery have incorporated the
exemptions contained in the FOIA. IL

Section 2.790 of the Rules of Practice is the NRC's promul-
gation in obedience to the Freedom of Information Act.
IL at 120. The Commission, in adopting the standards of

/] Exemption 5, and "necessary to a proper decision" as its
N.]
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document privilege standard under 10 CFR 9 2.744(d), has
adopted traditional work product / executive privilege exemp-
tions from disclosure. Id. at 123. The Government is no less
entitled to nonnal privilege than is any other party in civil
litigation. 16 at 127.

The executive or deliberative process privilege protects from
discovery governmental documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a
process by which governmental decisions and solicies are
formulated. Lona Island Liahting_Ch (Shorelam Nuclear Pt,wer
Station, Unit 1), ALAB-773, 19 NRC 1333, 1341 (1984), c; tina,
. Carl _ZgisLS11ftuna v. V.E.B. Carl Zeiss. Jena, 40 F.R.D. 318
(D.D.C. 1966), aff'd, 384 F.2d 979 (D.C. Cir.), gert. denied,
389 U.S. 952 (1967). A government decision-maker will not be
compelled to testify about the mental processes and methods by
which a decision was made, unless there is a clear showing of'

misconduct or wrongdoing. Frankl.in.Savinas Association v.
RY_An, 922 F.2d 209, 211-212 (4th Cir. 1991), citino, Uni.t.cd
States v. Moraan, 313 U.S. 409 (1941).

The executive privilege may be invoked in NRC proceedings.
Sharaham, supra, 19 NRC at 1333, gliing, Virginia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), CLI-74-
16, 7 AEC 313 (1974); [onsumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-33, 4 AEC 701 (1971).

Documents shielded by executive privilege remain privileged
even after the decision to which they pertain may have been
effected, since disclosure at any time could inhibit the free
flow of advice including analysis, reports, and expression of
opinion within the agency. LQDg Island Liq.tino Co. (Shorehamh

Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144, 1164
(1982), giting, Federal Onen Market Committee of the Federal
Egigrve System v Merril, 443 U.S. 340, 360 (1979).

The executive privilege is a qualified privilege, and does not
attach to purely factual communications, or to severable
factual portions of communications, the disclosure of which
would not compromise military or state secrets. Shoreham,
spra, 16 NRC at 1164, s.ilijlg, ffA v. Hink, 410 U.S. 73, 87-88
(1973); Smith v. FTC, 403 F. Supp. 1000, 1015 (D. Del. 1975);
Lona Island Liahtina Co. (Shoreham Nuclear Power Station, Unit
1),-LBP-83-72, 18 NRC 1221,-1225 (1983). The executive
privilege does apply where purely factual material is
inextricably intertwined with privileoed communications or the
disclosure of the factual material would reveal the agency's
decisionmaking process. Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1342
(1984), citing, RM11g]]_v. Deo't of the Air Forca, 682 F.2d
1045, 1048 (D.C. Cir. 1982).
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V The executive privilege protects both intra-agency and

inter-agency documents and may even extend to outside
consultants to an agency. Lona Island . Lighting _Ch
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1346 (1984), d Ling, lead Indm inies Ass'n v. OstB, 610
F.2d 70, 83 (2d Cir. 1979).

Communicatier.s that fall within the protection of the
privilege may be disclosed upon an appropriate showing of
need. Shorehn, apr3,16 NRC at 1164, dLing, Malted Statgi
v. Leggett- and Platt. Inh, 542 F.2d 655, 658-659 (6th Cir.
1976), a rt. denied, 430 U.S. 945 (1977); Lqna Island _Li.qbMng
C h (Shoreham Nuclear Power Stattor, Unit !!. LDP 83-72, 18 -

NRC 1221, 1225 (1983); Lono Island Lighting _Ch (Shoreham
Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1341
(1984), citina, Ctrl Zeiss Etiflyng, igpra, 40 F.R.D. at 327.

In determining the need of a litigant seeking the production
of documents covered by the executive )rivilege, an objective
balancing test is employed, weighing tie importance of
documents to the party seeking their production and the .
availability elsewhare of the information contained in the
documents against the Government interest in secrecy. Lan9
Jiland Lichtina Co. (Shoreham Nuclear Power Station, Unit 1),

O)
LBP-82-82, 16 NRC 1144, 1164-1165 (1982), citin,Valth

( States v. Leggett and_flittt. Inc. , 542 F.2d 655, 658--659 (6th
Cir.1976), cert. denied, 430 U.S. 945 (1977); LQna_161&nd-

Lighting _(.h (Shoreham Nuclear Power Station, Unit 1), LBP-
83-72, 18 NRC 1221, 1225 (1983); Lona Island _Qqhtina Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC
1333, 1341 (1984).

The burden is upon the claimant of the executive privilege to
demor strate a proper entitlement to exemption from disclosure,
including a demonstration of precise and certain reasons for
preserving the confidentiality of governmental comunicationr.
Shoreham, ingra,16 NRC at 1144,1165, .q.iLing, Smith v flC,
403 F. Supp.1000,1016 (D. Del 1975); Luna-Island _.Ll9ktlag
C h (Shoreham Huclear Power Station, Unit 1), ALAS-773, 19
NRC 1333, 1341 (1984).

It is appropriate to look to cases decided under Exesnption 5 4

of the FOIA for guidance in resolving claims of executive
privilege in NRC proceedings related to discovery, so long as
it is done using a common-sense approach which recognizes any
differing equities ) resented in such FOIA cases. LCDG_Illand
Liahtina Co (Shore 1am Nuclear Power Station, Unit 1), LBP-82-s
82, 16 NRC 1144, 1163-1164 (1982).

A claim of executive privilege is not waived by participation
7f as a litigant in the proceeding. Shoreham, igpn,16 NRC at

1164.
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The privilege against disclosure of intragovernment docu-
monts containing advisory opinions, recommendations and
deliberations is a part of the broader executiva privilege !
recognized by the courts. ShgrahAm, agr3,16 NRC at 1164, ;
siljjlg, United States v. Nixan, 418 U.S. 6B3. 705-711 (1974)' 1

tona Island Lightina Co. (Shoreham Nuclear Power Station, Unit |
1), LBP-83-72, 18 NRC 1221, 1226-1227 (1983).

The executive privilege is not limited to policymaking, but
may attach to the deliberative process that precedes most
decisions of government agencies. Long_ Island Lichtina_Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC

i

,

1333, 1341 (1984), siting, RnsalLL_0g't 9Lihe Air Force,
682 f.2d_1045, 1047 (D.C. Cir. 1982).

,

'

The purpose behind the privilege is to encourage frank
discussions within the Government regarding the forraulation of
policy and the making of hcisions. Shgreham, stgra,16 NRC
at 1164, sit 109, UniteLitAtn _v. Barricap, 482 f.2d 171,181,

(3rd Cir. 1973).,

2.11.2.5 Protective Orders

In using protected informction, "those subject to the pro-
tective order may not corroborate the accuracy (nr inaccuracy)
of outside information by usirsg protected information gained
through the hearing process." Entfitics and Electrir
[9EADX (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-600, 12 NRC 3, 6 (1980).

An affidavit in support of a corporation's request for a
protective ordar is insufficient where it does not establish

the basis for the affiant's personal knowledge (if any)
respecting the bcsis for the protective order - that is, the
policies.and practices of the corporatior, with regard to
preserving the confidentia!ity of informatlan said to be
prop letary in nature. The Board might well disregard the
affidavit entirely on the ground that it was not shown to have
been executed by a qualified individual. While it may not be
necessary to have the chief executive officer of the company
serve as affiant, there is ample warrant to require that facts
sertaining to management policios and practices be presented
)y an official-who is in a position to attest to those
policies and practices (and the reasons for them) trem
personal knowledge. -YtroiDig Electric and Power tomoany
(North Anna Nuclear Power Station, Units 1.and 2), ALAB-555,
10 HRC 23, 26 (1979). In North Anna, the Appeal Board
granted a protective order request but explicitly declined to
find that the corporation requesting the order had met its
burden of showing that the information in questica was
proprietary and entitled to protection from public disclosure
under the standards set forth in Kansas Gas & Electric Co.
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-327, 3
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[mQ[ NRC 408 (1976). No party had objected to the order, and the

Appeal Board granted the order in the interest of obtaining
the requested information without untoward further delay.
However, its action should not be taken as precedent for
future cases in which relief might be sought from an adju-
dicatory board based upon affidavits containing deficiencies
as described above. Bar_th Anna, a pa , 10 NRC at 28.

Pursuant to 10 CFR 5 2.740(f)(2), the Board is empowered to
make a protective order as it would make upon a motion
pursuant to Section 2.740(c), in ruling upon a motion to
compel made in accordance with Section 2.740(fi. LQu9
1sjand Liohtinq._th (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82, 16 NRC 1144, 1152 (1982). -

In at least one instence, a Licensing Board deemed it
unnecessary to act on a motion for a protectivn order where a
timely motion to compel is not filed. la such a case, the
motion for protective order will be deemed granted and the
matter closed upon the expiration of the time for filing a
motion to compel. Duke Pow 3r_Ch (Cetawba Nuclear Station,
Units 1 and 2), LBP-82-ll6, 16 HRC 1937, 1952 (1982).

Where a demonstration has been made that the rights of asso-
ciatica of a member of an intervenor group in the area havo,m

| been threatened through the threat of compulsory legal process
_ V): to defend contentions, the employment situatior, in the area is

dependent on the nuclear industry, and there is no detriment
to applicant's interests by not having the identity of indi-
vidual members of petitioner publiciy disclosed, the Licensing
Board will issua a protective order to prevent the public
disclosure of the names of members of the organizational
petitioner. Washinoton Public Powtr_19DPlY_Sut33 (WPPSS_

Nuclear Project No.1), LDP-83-16,17 NRC 479, 485-86 (1983).

A movant seeking a grant of confidentiality with regard to its
identity must demonstrate the harm which it could suffer if
its identity is disclosed, deseoh J. Mag h l, CLI-89-12, 30
HRC 19, 24 (1989), reconsid. denied, CLI-89-13, 30 NRC 27
(1989).-

r

Licensing and Appeal Boards assume that protective orders
will be obeyed unless a concrete showing to the contrary is
made. E2 Deters Power _Ch (Midland Plant, Units 1 and 2),
ALAB-764, 19 NRC 633, 643 n.14 (1984); itLq CRDigm_qrs Power Ch
(Midland Plant, Units 1 and 2), LBP-83-53,18 NRC 282, 287-88
(1983), reconrideration denied, LBP-83-64, 18 NRC 766, 769
(1983), citing, Lommonwealth Edison Cq (Byron Nuclear Power
Station, Units 1 and 2), ALAB-735, 18 NRC 19, 25 (1983). One
who violates such orders risks " serious sanction". Bidland,
inpn , 18 NRC at 769. A Board may impose sanctions to remedy

(o the harm resulting from a party's violation of a protective.v)
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order, and to prevent future violations of the order. htblLq
Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), LBP-88-28, 28 NRC 537, 541 (1988),

2.11.2.6 Work Product

To be privileged from discovery by the work product doc-
trine, as codified in 10 CFR 6 2.740(b)(2), a document must
be both prepared by an attorney, or by a person working at
the direction of an attorney, and prepared in anticipation
of litigation. Ordinary work
clude the mental impressions, product, which does not in-conclusions, legal theories
or opinions of the attorney (or other agent), may be
obtained by an adversa party upon a showing of " substantial
need of materials in preparation of the case and that he is
unable without undue hardship to obtain the substantial
equivalent of the materitis by other means." Opinion wock
product is not discoverable, so long as the material was in
fact prepared by an attorney or other agent in anticipation of
litigation, and not assembled in the ordinary course of
business, or pursuant to public requirements unrelated to
litigation. Lona Igind Lichtina Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-82, 16 NRC 1144, 1162 (1982); Public
$_erv_ jig _Co. of New Hamoihits (Seabrook Station, Units 1 and
2), LBP-83-17, 17 NRC 490, 495 (1983). Sag Cormonwealth
E_dison Co.-(Braidwood Nuclear Power Station, Units 1 and 2),
LBP-86-7, 23 NRC 177, 179 (1986) (documents required by HRC
regulations are discoverable even though attorneys may have
assisted in preparing the documents in anticipation of
litigation). An intervenor's mare assertion that the material
it is withholding constitutes attorney work product is
insufficient to meet the burden of proving it is entitled to
protection from discovery. Suhrank, E AIA, 17 NRC at 495.

In the absence of unusual circumstances, a corporate party
cannot immunize itself from otherwise proper discovery merely
by using lawyers to make file searches for information
required to answer an interrogatory. Equston Lichtina & Power
L992Any (South Texas Project, Units 1 & 2), LBP-79-5, 9 NRC
193,195-(1979).

Draf ts of testimony are not . overed by the attorney work
product privilege. [gnamey Power _M (Midland Plant,

-Units 1 and 2), LBP-83-63, 14 NRC 1768, 1793-1794.(1981).

2.11.2.7 Updating Discovery Responses

The requirements for updating discovery responses are set
forth in 10 CFR 5 2.740(e). Generally, a response that was
accurate and complete when made need not be updated to include
later acquired information with certain exceptions set forth
in Section 2.740(e). Cf course, an adjudicatory board may
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V impose the duty to supplement responses beyond that required
by the regulations. 10 CFR S 2.740(e)(3).

2.11.2.8 Interrogatories

Interrogatories must have at least general relevancy, for
discovery purposes, to the matter in controvetsy. 13ngc

lLtilititLfagnatatina Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-81-25, 14 NRC 241, 243 (1981).

Interrogatories will not be rejected solely on the numL
J of questions. Etnnsv1vania_Epyer & licht Comoany

- (Susquehanna Steam Electric Station, Units 1 and 2), ALAP-613,
12 NRC 317, 330-335 (1980). However, Licensing Boards may
limit the number of interrogatories in accordance with the

p Commission's rules, ,51algment of Policy on ConduC1 91
Licensino Proieedinos, CL1-81-8, 13 NRC 452, 455-456 (1981),

_

Numbers alone do not determine the propriety of interrog-i

atories. Phile a Board is authorized to impose a limit on
interrogatories, the rules do not do so of their own force.
In the absence of specific objections there is no occasion to
review the propriety of interrogatories individually. Qda-

Ens 91_Is (Catawba Nuclear Station, Units 1 and 2), LBP-82-
116, 16 NRC 1937, 1941 (1982).

L An intervenor must come forward with evidence " sufficient to
reccire reasonable minds to inquire further" to insure that
its contentions are explored at the hearing. _ Interrogatories-

designed to discover what, if any, evidence underlies an
intervenor's own contentions are not out of order. Duke Powtt_

[L (Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6,16
NRC 1937, 1942 (1982).

>

Interrogatories served to determine the " regulatory basis" or
" legal thecry" foe a contention are appropriate and important.
Duke Eswer Co. (Catawba Nuclear Station, Units 1 and 2), LBP-
82-116,-16 NRC 1937, 1946 (1982).

Answers should be complete in themselves; the interrogating
party should not need to sift through documents or other
materials to obtain a complete answer. Instead, a party must- :

'

specify precisely which documents cited contain the desired
information. Cleveland Electric illuminatina_Ch (Perry
Nuclear Power Plant, Units 1 and 2), LBP-82-67, 16 NRC 734,
736 (1982), gitjng, Commgnwealth Edison C0 (Byron Nuclear2

Power Station, Units 1 and 2), ALAB-678, 15 NRC 1421, n.39
(1982); 4A Moore's Federal EIAqtica 33.25(1) at 33-129-130 (2d
ed.1981); Hartin v. FM9n Publishina Co., 85 F.R.3 312, 315
(E.0, Pa. 1980).

O
,
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To the extent the interrogatory seeks to uncover and examine
the foundation upon which an answer to a specific inter-
rogatory is based, it is proper, particularly where it relates
to the interrogee's own contention. Interrogatories which
inquire into the basis of a contention serve tne dual purposes
of narrowing the issues and preventing surprise at trial.
Public Serv. ice Co. af New Htm.nihite (Seabrook Station, Units 1
and 2), LBP-63-17, 17 NRC 490, 493-94 (1983); Kittfcfdt
Chemical Coro. (West Chicago Rare Earths Facility), LbP-86-4,
23 NRC 75, 81 (1986).

2.11.3 Discovery Against the Staff

Discovery against the Staff is on a different footing than
discovery in general. Consumers Power Cg, (Midland Plant,
Units 1 and 2), ALAB-634, 13 NRC 96, 97-98 (1981); Pennsyl-
vania Ppwer & Liaht Cat (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-613, 12 NRC 317, 323 (1980). Discovery
against the NRC Staff is not governed by the general rules
but, instead, is governed by special provisions of the
regulations. $tt, L gt, 10 CFR 55 2.740(f)(3), 2.740a(j)
and 2.741(e). Special provisions for discovery against the
Staff are contained in 10 CFR 9 2.720(h)(2)(i) (depositions);
5 2.720(h)(2)(ii) (interrogatories); 69 2.744, 2.790 (pro-
duction of records and docuwnts).

Depositions of named NRC Staff members may be required only
upon a showing of exceptional circumstances. C.onsumers Power
[ h (Midland P1 ant, Units-1 and 2). LBP-81-4, 13 NRC 216
(1981); 10 CFR $ 2.720(h)(2). Factors considered in such a
showing include whether: disclosure of the information is
necessary ta a proper decision in the proceeding; the
information is not reasonably obtainable from another source;
there is a need to expedite the proceeding. L at 223,
s.11dng, y_ir91Djjl Electric and Power _C h (North Anna Power
Station, Units 1 and 2), CLI-74-16, 7 AEC 313 (1974).

According to provisions of 10 CFR S 2.720, interrogatories
against the Staff may be enforced only upon a showing that the
answers to be produced are necessary to a proper decision in
the proceeding. Consumers Power CompjLny (Palisades Nuclear
Power Facility), ALJ-80-1, 12 NRC 117, 119 (1980).

Document requests against the Staff must be enforced where
relevancy has been demonstrated unless production of the
document is exempt under 10 CFR 5 2.790. In that case, and
only then, must it be demonstrated that disclosure is
necessary to a proper decision-in the matter. P_gl i s ades ,

1Mara.

O
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' The NRC Staff is not required to compilo a list of criticisms

of a proposal nor to formulate a position on them in response
to an interrogatory. Dmpliditteildison Cc. of N1 (Indian
Point, Unit 2), LBP-82-Il3, 16 NRC 1907, 1908 (1982).

FEMA (federal Eraergency Management Agency) is acting as a
consultant to the NRC in emergency planning matters; there-
fore, its employees are entitled to limitations on discovery
afforded NRC consultants by 10 CfR 6 2.720(h)(2)(1). Long
hland_LiRhtlpa_CL (Shoreham Nuclear Power Station, Unit 1),
LBP-83-61, 18 NRC 700, 701 (1983).

Prnvisians of the Memorandun: of Understanding between FEMA and
NRC qualify FEMA as an NRC consultant for purposes of 10 CfR
S 2.720(h)(2)(1). Leno Island LLqtttino Co. (Shoreham Nuclear
Power Station, Unit 1), LDP-83-61, 18 NRC 700, 704 (1983).

2.11.4 Responses to Discovery Requests

It is an adequate response to any discnvery request to state
that the information or document requested is available in
public compilations and to provide sufficist,t information to
locate the material requested. tietrooolitarLEdhon Comoany
(Three Mile Island Nuclear Station, Unit No.1), CLI-79-8,10

r~N. NRC 141, 147-148 (1979). This holding has been codified at 10

(v) CFR S 2.740(b)(1). 54 f_ci,_E m 33168, 33181 (August il,
- 1939).

A party's response to an interrogatory is adequate if it is
true and complete, regardless of whether the discovering party
is satisfied with the response. However, where a party's
response is inconsistent with the party's previous statements
and assertions made to the Staff, a Board will grant a motion
to compel discovery. iermont Yankee Nuclear _foxtt_Carh
(Vermont Yankee Nuclear Power Station), L8P-88-25, 28 NRC 394,

| 397-99 (1988), reconsid. denied, LBP-88-25A, 20 NRC 435
(1988).

An appilcant is entitled to prompt answers to interrogatories
inquiring into the factual bases for contentions and eviden-
tiary support for them, since intervenors are not permitted to
make skeletal contentions and keep the bases for them secret.
Omnonwealth EdisorLQ (Byron Station, Units 1 and 2), LBP-
81-52, 14 NRC 901, 903-(1981), glt.jng, Pennsv1vania_ Power and
Lig!LL[p. and Allegheny Electric Cocoerativ.emLqc.1 (Susque-i

| haana Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
' 317 (1980); Kerr-EgEce Chemical Coro2 (West Chicago Rare

Earths Facility) L8P-86-4, 23 NRC 75, 81-82 (1986). An
intervenor's failure.to timely answer an applicant's inter-
rogatories is not excused by the fact that the delay in

| (Q answering the interrogatories might not delay the remainder
| G of the proceeding. West Chlgaqq, nipla, 23 NRC at 82.

,
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Answers to interrogatories should be complete in themselves.
The interrogating party should not need to sift through
documents or other materials to obtain a complete answer.
{_qmmorwealth Edison Co. (Byron Nuclear Power Station, Units 1
and 2), ALAB-678, 15 HRC 1400, 1421 n,39 (1982), dtJng, B,

More's federal Practice 334b(1) at 33-129-130 (2d ed.1981).-

10 CFR 5 2.740(b)(1) provides in part that:

Partins may obtain discovery regarding any matter, not
privileged, which is relevant to the subject catter
involved in the proceeding ... including the existence,
description, nature, custody, condition, and location of
any books, documents, or other tangible things and the
identicy and location of persons having knowledge of any
discoverable matter.

Answers to interrogatories or requests for documents which do
not comply with this provision are inadequato. 111 )noi.LEggt
[L (Clinton Power Station, Unit 1), LBP-81-61, 14 NRC 1735,
1737-1738 (1981).

Pursuant to 10 CFR 5 2.741(d), a party upon whom a request for
the production of documents is served is required to serv ,
within 30 days, a written response stating e!ther that the
requested inspection will be permitted or stating its reasons
for objecting to the request. A response must state, with
respect to each item or category, either that inspection will
be permitted or that the request is objectionable for specific
reasons. Lono Island Lichtino Co. (Shoreham Nuclear Power ,

Station, Unit 1), LBP-82-82, 16 NRC 1144, 1152 (1982). .

A Board may require a party, who has been served with a dis-
covery request which it believes is overly broad, to explain
why the request is too broad and, if feasible, to interpret
the reauest in a reasonable fashion and supply documents (or
answer interrogatories) within the realm of reason, luu
LLtilities Elqquic Co. (Comanche Peak Steam Electric Station,
Units i and 2), LBP-8S-41, 22 NRC 765, 768 (1985).

A request for documents should not be deemed objectirsnable
solely because there might be some burden attendant to their
production. Shoreham, spfa,16 NRC at 1155. Pursuant to 10
CFR 6 2.740(f)(1), failure to answer or respond shall not' be
txcused on the ground that the discovery sought is objection-
able unless the person or party failing to answer or respond
has applied for a protective order pursuant to 10 CFR 5
2.740(c). A party is not required to seek a protective order
W 3n it has, in fact responded by objecting. An evasive or
incomplete answer or response shall be treated as a failure tn
ansW r or respond. Shoreham, spra,16 NRC at 1152.
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. 6 2.11.5
V Where intervenors have filed consolidated briefs they may be

treated as a consolidated party; one intervenor may be
appointed lead intervenor for purposas of coordinating
iesponses to discovery, but discovery requests should be
servJd on each party internenor, (lglehnd 11dr,1c Illumi-
piL+10q_Ch (Perry Nuclear Power Plant, Units I and 2), LBP-
81-35, 14 NRC 682, 66'-688 (1981),

_

r

ino involvement of a party's attorneys in litigation or other
professional business does not excuse noncompliance with, nor
extend deadlines for compliance with, discovery requests or
other rules of pretice, and is an inadeouate response to a,

motion to compel discovery. CQsMnW31th fdison C02 (Byron
Station, Units 1 and 2), LBP-8'-30-A, 14 HRC 364, 373 (1981).

2.11.5 Comnelling Discovery
,

Olscovery can be compelled where the person against whom
discovsry is sought resists (See 10 CFR 6 2.740(f)). Sub-
poenas may also issue pursuant to 1.0 CFR 9 2.720.

In the first instance, no cne appears to be imune from an
.. order compelling discovery. The ACRS, for example, has been '

-

ordered to provide materials which it declined to provide
~

voluntarily, yirainta Electric _E9wer Co. (North Anr.a Power
Station, Units 1 & 2), CL1-74-16, 7 AEC 313 (1974). Neverthu-
less, where discovery is resisted by a nonparty (discovery%

against nonparties impliedly petmitted under languapn of 10
CFR il 2.720(f), 2.740(c)), a greater s,howing of relevance and

-materiality appears to be necessary. and a party seeking
discovery must show that:

(1) information sought is otherwise uravailabin; and

(2) he has minimized the burden to be pleced on the
nonparty.

GmEWR.rs Powe' CE -(Midland Plant, Unit.,1 & 2), ALAB-122,
6 AEC 322-(1973); Lonsumers Power Co.-(Midlaad Plant, Units 1
& 2),.ALAB-118, 6 AEC 263-(1973).- Moreover, licensing Boards-

have, on occasi l , shown reluctance to enforce the discovery
rules.to the let*3r against intervenors. 119, g4Lt. M.fo

States Utilities Ch (River Bend Station, Units 1 & 2), LD'-
74-74, 8 AEC 669 (1974).

Section'2.740 of the HRC's Rules of Practice, under which
i subpoenas are issued, is not founded upon the Commission's '

; general rulemaking powers; rather, it rests upon the specific ,
- ' authority to issue subpoenas duces tus contained in Section '

_

161(c).of the Atomic Energy Act. Therefon, the rule of fi}[ |jq y_. Anolo. Canadian Shionino Comoany, 335 f.?d 255 (9th Cir. |

) 1964).that agency discovery rules cannot be founded on general '

;
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rulemaking powers does not come into play. Eacific Gas and
El.01tilc_ConDan.y (5tanislaus Nuclear Project, Unit 1), ALAB-
550, 9 NRC 683, 694 (1979). let_tlig DJA Investiq1 Mon, CL1-
39-11, 30 NRC 11, 14-15 (1989), A _f'd sub nom. Ild,_yuComley,f

890 F.2d 539 (1st Cir. 1989),

fhe fodcral courts generally will enforce an administrative
subpoena ih (1) the agency can articulate a proper purpose
for issuing the subpoena; (2) the infore.ation sought by the
subpoena h reasonably relevant to the purpose of the
investigation; and (3) the subpoena is not too indefinite.
The Commission can establish a proper purpose for issuing a
subpcena by showing that the matter under investigation
implicates public health and safety concerns in matters
involving nuclear ratorials. U.S. v. Com1gy, 890 F.2d 539,
541-42 (1st Cir. 1989), the courts may deny enforcement of
the subpoena if it is shown by firm evidence that: the
subpoena was issued for an improper ptcpose, such as bad faith
or harassmest; or enforcement of the subpoena would infringe
upon the right to freedom of association by com?elling a
private organization to reveal the identities of its existing
members, subjecting them to ha-assment, and discouraging the
recruitment of new members. U.S. v. Comity, 8" F .2d 539,
542-4a (1st Cir. 1989).

Tl.a inforniation sought by an administrative subpoena need
oniy be ' reasonably relevant" to the inquiry at hand.
Stanislaui, igpig, 9 NRC at 695.

Subpoer.as must be iseued in good faith.. and pursuant to legit-
imate agency investigation. !ieltgpgjilan Edison Co. (Three
Mile Island. Unit 2). CLI-80-27,11 NRC 724, 729 (1980).

-

The referral of matters to the Department of Justice for
criminal-proceedings, which are separate and distinct from
matterc covered by tubpoenas issued by Directcr of Office -

of Inspection and Enforceraent, does not Lar Ccmmission
from pursuing its general health and safety and civil
enforcement responsibilities through hsaance of subpcer.s.
Section 161(c) of Atoniic Energy Act, 42 U.S.C. 5 2201(c).
thirgp.gltt.an EdisoB_Campany (Three Mile Island, Unit 1), Cll-
8C '22, 11 NRC 724, 725 (1980).

10 CFR S 2.720(a) contemplates .ex parte applications for the
issuance of suopoenas. Although the Chairman of the Licensing
Board "may require a showing of general relevance of the
testimony or evidence sought," he is not obligated to do so.
The matter of relevance can be entirely deferred until such
time as a motion to qsash or modify the subpoena raises 1%
question of relevance. Pacific Ggs and Electris_(pag.gDy
(Stanislaus Nuclear Project. Unit 1), ALAB-550, 9 NRC 683,
698 n.22 (1979).
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A Licensing Board is required to issue a subpoenh if the
discovering party has.made a showing of general relevance
concerning the testimony or evidence sought. Ehiladelphig
[hstric Ch (Limerick Generating Station, Units 1 and 2),
ALAB-863, 25 NRC 273, 279 (1987).

Section 2.720(f) of the Rules of Practice specifically
provides that a Licensing Board may condition the denial of a
motion to quash or modify a subpoena duces tecum "on just and
reasonable terms." That phrase is expansive enough in reach
to allow the imposition of a condition that the subpoenaed
person or company be reimbursed for document production costs.
EAcific G6s and Electrirloman (Stanislaus Nuclear Project,
Unit 1), ALAB-550, 9 NRC 683, 698-699 (1979).

Generally, document production costs will not be awarded
unless they are found to be not reasonably incident to the
conduct of a respondent's business. Signislaus, inga, 9 NRC
at 702.

Under 10 CFR S 2.740 and 5 2.740b, the presiding officer of a
proceeding will rule upon motions to compel discovery which
set forth the questions contained in the interrogatories, the
responses of the party upon whom they were served, and
arguments in support of the mction to compel discovery. An

(nV) evasive or incomplete answer or response to an interrogatory
shall be treated as a failure to answer or respond. Houston
LLghuna & Power Cap _an (South Texas Project, Units 1 and 2),
LBP-79-5, 9 NRC 193, 194-195 (1979).

Specific objections must be made to the alleged inadequacy of
discrete responses. 19ath_I_eagi, suora, 9 NRC at 195.

A discovering party is entitled to direct answers or objec-
tions to each and every interrogatory posed. Objections
should be plain enough and specific enough so that it can
be understood in what way the interrogatories are claimed
to be objectionable. General objections are insufficient.
The burden of-persuasion is on the objecting party to show
that the interrogatory should not be answered, that the
information called for is privileged, not relevant, or in some
way not the proper subject of an interrogatory. Quke Power
[L. (Catawba Nuclear Station, Units 1 and 2), LBP-82-ll6, 16
NRC 1937, 1944 (1982).

A motion to compel is required under the rules to set forth
detailed bases for Board action, including arguments in
support of the motion. 10 CFR 5 2.740(f). This means that
relief will only be granted against a party resisting further
discovery when the movant gives particularized and persuasive

A reasons for it. Ger.eralized claims that answers are evasive
( i or that objections are unsubstantial will not suffice. The
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movant must address each interrogatory, including considera-
tion of the objection to it, point by point. h ke Power Co,
(Catawba Nuclear Station, Units 1 and 2), LBP-82-Il6, 16 NRC
1937, 1950 (1982).

2.11.5.1 Compelling Discovery from ACRS and ACRS Consultants

Although 10 CFR 6 2.720 does not explicitly cover consultants
for advisory boards like the Advisory Committee on Reactor
Safeguardc (ACRS), it may fairly be read to include them where
they have served in that capacity. Therefore, a party seeking
to subpoena consultants to the ACRS may do so but must show
the existence of exceptional circumstances bernre the
subpoenas will be issued. Pacific Ras and Electric Comoany
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-519,
9 NRC 42, 42 n.2 (1979).

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders

-10 CFR 5 2.707 authorizes the presiding officer to impose
various sanctions on a party for its failure to, among other
things, comply with a discovery order. h ke Power Co.
(Catawba Nuclear Station, Units 1 and 2), LBP-83-56, 18 NRC
Hl. 433 (1983). Those sanctions include a finding of. facts
as to the matters regarding which the order was made in
accordance with the claim of the party obtaining the order.
Pursuant to 10 CFR 6 2.707, the failure of a party to comply
with a Board's discovery order constitutes a default for which
a Board may make such orders in regard to the failure as are
just. Dyke Power Co. (Catawba Nuclear Station, Units 1 and
2), LBP-83-29A, 17 NRC 1121, 1122 (1983); Kerr-McGee Chemical
fath (West Chicago Rare Earths Facility), LBP-86-4, 2d HRC
75,80-(1906).

A Licensing Board iny dismiss the contentions of an
intervenor who has_ failed to respond to an applicant's
discovery requests, particularly where the intervenor has
failed to file a response to the applicant's motion for
summary disposition. rarolina Power and Licht Co. and Egr_th
Carolina Eastern Municioal Power Aaency (Shearon Harris
huclear Power Plant), ALAB-856, 24 NRC 802, 810 (1986). An
intervehor's' alleged poor preparation of a contentf or, and a
related motion for summary disposition, as distinguished from
the intervenor's failure to respond at all to discovery
requeats, does not warrant the dismissal of the intervenor's
contehtion. Kerr-McGee Chemica] Coro. -(West Chicago Rare
Earths Facility), L8P-89-35, 30 NRC 677, 679 (1989), natd
and reversed on other aroyM i, ALAB-944, 33 NRC 81 (1991).

Pursuant to 10 CFR 6 2.707, an intervenor can be dismissed
from the proceeding for its failure to comply with discovery
orders. .N9rlb3r0 States Power CA. (Tyrone Energ;' Park, Unit
)), LBP-77-37, 5 NRC 1298 (1977); Offshore Power S.ystgm
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(Manufactu-ing License for floating Nuclear Power Plants),
LBP-75-67, 2 NRC 813 (1975); Eukl1LStrvice Ein.tij.C1fuGlL
(Atlantic Generating Station, Units 1 & 2), LBP+75-62, 2 HRC
702 (1975).

Intervencrs were dismissed from a proceeding when the Board
determined that: the intervenors had engaged in a willful,
bad faith stratecy to obstruct discovery; the intervenors'
actions and omissions prejudiced the applicant and the
integrity of the adjudicatory process; and the imposition of
lessor sanctions earlier in the proceeding had failed to
correct the intervenors' actions. Lono Island LiahtinLCo.
(Shoreham Nuclear Power Station, Unit 1), LBP-88-24, 28 HRC
311, 375-77 (1988), rev'd in ogri_3rd vacaird in eart, ALAB-

_

902, 28 NRC 4?3 (1988), Egyltw_qsAld_BWISALQADid, CL1-
83-11, 28 NRC 603 (1988). Where multiple Licensing Boards are
presiding over different portions of an operating license
proceeding, an individual Licensing Board's authority to order
the dismissal of a party applies only to the hearing over
which it has jurisdiction, and does not extend to those
portions of the proceeding pendin0 before the other Licensing [i

Boards. A party who seeks the dismi:, sal of another party from
the entire proceeding must request the sanction of dismissal
from each of the Bosrds before which different parts of the

(p't proceeding are pending. Sh0Ith s, inkra, 28 NRC at 428-30,
review dmoed and stav denid, CLI-88-11, 28 NRC 603 (1988).O On directed certification from the Appeal Board of the
intervenors' appeal of their dismissal as parties by the OL-3
Licensing Board (which issued LBP-88-24, w ata), the Cotamis-
sion determined that the intervenors' conduct b @ re the
Licensing Board warranted their dismissal as pa. ses from all
proceedings pending before the Commission. L93L111&nd
liahtina Cc,. (Shoreham Nuclesr Power Station, Unit 1), CLI-89-
2, 29 NRC 211. 231-32 (1989).

A licensee's motion for sanctions against an intervenor for
-failure to comply with discovery requests poses a three part
consideration: (1) due process for the licensee; (2) due
process for the intervenor; ard (3) on overriding considera-
tion of the public interest in a complete evidentiary record.
litir2R9111aD_Edl19A_fkmqany (Three Mlle Island Nuclear
Station, Unit 1), LBP-80-17, 11 NRC 893, 897 (1980).

Counsel's allegations of certain problems as excuses for
interver,or's failure to provice discovery did not justify
recensideration of the Board's imposition of sanctions for
such failure, wherr: such allegations were expressly dealt with
in the Board's order compelling ditcovery. Nor can an
intervenor chailenge the sanctions on the graunds that other

* NRC cases involved lesser sanctions, where the intervenor has
/7 willfully and deliberately refused to supply the evidentiary
-!') bases for its admitted contentions. Commonwealth Edison Co.

(Byron Nuclear Power Station, Units 1 and 2), LL'P-82-5,15 NRC
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209, 213-214 (1982). Sn , however ALAB-678, 15 NRC 1400
,

(1982), reversing the Ryr_on Licensing Board's dismissal of ,

intervenor for failure to comply with discovery orders on the
ground that such a sanction was too severe in the circum-
stances.

The sanction of dismissal from an NRC licensing proceeding
is to be reserved for the most severe instances of a par-
ticipant's failure to meet its obligations, in selecting
a sanction, Licensing Boards are to consider the relative
importance of the unmet obilgation; its potential harm to
other parties or the orderly conduct of the proceeding;
whether its occurrence is an isolated incident or a part
of a pattern of behavior; the importance of the safety or
environmental concerns raised by the party and ,.11 of the
c h cumstances. Commonwealth Edison _Ch (Byron Nuclear
Power Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982),
giling,1131 gent of Policy on Cond.uct of LicEnsino Pr_p:
gggd.ings, CL1-81-8, 13 NRC 452, 454 (1981); Duke Power C.h
(Catawba Nuclear Station, Units 1 and 2), LBP-82-116,16
NRC 1937, 1947 (1982); Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), LBP-83-20A, 17 NRC 586, b90
(1983), rJling, Wisconsin Electric Power [.9 (Point Beach
Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 392 (1983);
ferr-McGee Chepical Cnrh (Kress Creek Decontamination), LBP-
85-48, 22 NRC 843, 848-49 (1905); Kerr-McGn_ Chemical Corpa
(West Chicago Rare Earthr. Facility), LBP-86-4, 23 NRC 75,
80-81 (1986); Lqno Island _Li9hij09JA (Shoreham Nuclear Power
Station, Unit 1), LBP-88-24, 28 NRC 311, 365-68 (1988); Lung
LilAnd Lichtino C L (Shoreham Nuclear Power Station, Unit 1),
CL1-89-2, 29 NRC 211, 223 (1989).

The refusal of any party to make its witnesses available to
participato in tne prehearing examinations is an abandonment
of its right to present the subject witness and testimony. An
intervencr's intentional waiver of both the right to cross-
examine and the right to present witnesses amounts to an
effective abandonment of their contention. Lono Island
Lightino Co, (Shoreham Nuclear Power Station, Unit 1), LBP-
82-115, 16 NRC 1923, 1935, 1936 (1982).

Although failure to comply with a Board order to respond to
interrogatories may result in adverse findings of fact, the
Board need nat decide what adverse findings to adopt until
action is necessary, When another procedure has been adopted
requiring intervenors to shoulder the burden of going forward
on a motion for surnary disposition, it may be appropriate to
await intervenor's filing on summary disposition, before
deciding whether or not to impose sanctions for failure to
respond to interrogatories pursuant to a Board order.
Sanctions only will be appropriate if failure to respond
prejudices applicant in the preparation of its case.
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Wisconsin _ Electric Power Cg2 (Point Beach Nuclear Plant,
Units 1 and 2), LDP-82-10, 15 NRC 341, 344 (1982).

Where an intervenor has failed to comply with discovery
requests and orders, the Licensing Board may alter the usual
order of presentation of evidence and require an intervenor
that would normally follow a licensee, to proceed with its
case first. EtitnRolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1245 (1984),
rf.y'd in part on other aroundt, CL1-85-2, 21 NRC 282 (1985).
Ser Northern States PowerA (Tyrone Energy Park, Unit 1),
LBP-77-37, 5 NRC 1298, 1300-01 (1977), cited with accroval in
Egnnsylvania Power and Lioht fdt,. (Susquehanna Steam Electric ,

Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980);
Public Service _C.92__pf Indi_aan (Marble Hill Nuclear Generating
Station, Units I and 2), ALAB-459, 7 NRC 179, 188 (1978); 10
CFR 9 2.731; 10 CFR Part 2, Appendix A, 9 V(d)(4); 5 U.S.C.
9 556.

2.11.6 Appeals of Discovery Rulings

A Licensing Board order granting discovery against a third
party is a final order and may be appealed; an order denying
such discovery is interlocutory, and an appeal is not
permitted. Consumers Power Co. (Midland Plant, Units 1 & 2),

O'

ALAB-122, 6 AFC 322 (1973); Commonwed.th Edison Co. (Zion
Station, Units 1 & 2), ALAB-ll6, 6 AEC 258 (1973).

A discovery order entered against a nonparty is a final order
and thus is appealable. BLtific Gas and Electric Company
(Stanislaus Nuclear Project, Unit 1), ALAB-550, 9 NRC 683, 686
n.1 (1979); Consumers Power Cn. (Midland Plant, Units 1 and
2), ALAB-764, 19 NRC 633, 636 n.1 (1984).

Where a nonparty desires to appeal a discovery order against
him, the proper procedure is for such person to enter a
special appearance before the Licensing Board and then appeal
to the Appeal Board. tLansas Gas & Electric CA. (Wolf Creek

g Nuclear Generating Station, Unit-1), ALAB-311, 3 NRC 85
'

(1976).
;

A party who seeks judicial review of an administrative
: subpoena must refuse to comply with the subpoena, be held in
' contempt by a trial court, and then appeal the finding of

contempt to an appeals court. Once a party has complied with
a subpoena to testify, the_ appeal from enforcement of the

| subpoena is moot. The appeals court will not consider a '

'

party's motion to seal the testimony-against future use.
Speculation about possible future uses of the testimony does
not prescnt a ripe issue for adjudication. Office of Thriff
S_uoervision v. Dobbi, 931 F.2d 956, 957-959 (D.C. Cir. 1991).O
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To establish reversible error from the curtailment of
discovery procedures, a party must demonstrate that such
curtailment made it impossible to obtain crucial evidence.
Implicit in such a showing is proof that more diligent
discovery was impossible. Earthern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-303, 2 NRC 858,
869 (1975). The Appeal Board has refused to review a |

discovery ruling referred to it by a Licensing Board when the
Board below did not explain why it believed Appeal Board
involvement was necessary, where the losing party had not
indicated that it was unduly burdened by the ruling and where
the ruling was not novel. Consumers Power Company (Midland
Plant, Units 1 & 2), ALAB-438, 6 NRC 638 (1977). The
aggrieved party must make a strong showing that the impact of
the discovery order upon that party or upon the public
interest is indeed " unusual ." BL

Questions about the scope of discovery concern matters which
are particularly within a trial board's competence and
appellate review of such rulings is usually best conducted at
the end of case. Egnnsylvarlia Power & Light Comparly (Susque-
hanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317, 321 (1980).

2.11.7 Discovery in liigh-level Waste Licensing Proceedings

2.11.7.1 Pre-License Application Licensing Board

Pursuant to 10 CFR S 2.1010, a Pre-License Application
Licensing Board is authorized to 'esolve questions concerning:
access to the Licensing Sup) ort System (LSS); the entry of

'documentary material into tie LSS; discovery requests; and the
development and operation of the LSS.

2.11.7.2 Licensing Support Systec

The Licensing Support System (LSS) is an electronic informa-
tion management system,- established pursuant to Subpart J of
10 CFR Part 2, which will contain the documentary material
generated by the participants in the high-level waste
licensing proceeding as well as NRC orders and decisions
related to the proceeding.

9
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L Lightina Co. (Shoreham Nuclear Power Station, Unit 1), LBP-

88-7, 27 NRC 289, 291 (1988). See also . Consolidated Edlign
Co. of N.Y.: Power Authority of the State of N.Y. (Indian
Point Unit No. 2; Indian Point, Unit No. 3), LBP-82-23,15-

NRC 647, 649 (1982); Kerr-McGee Chemical Coro. (West Chicago
Rare Earths Facility), LBP-89-35, 30 NRC 677, 680 (1989),
yE ated and reversed on other arounds, ALAB-944, 33 NRC 81
(1991). Nevertheless, it has the power in the first instance
to rule on the scope of its jurisdiction when it is chal-
lenged. Kansas Gas & Electric Co._ (Wolf Creek Nuclear
Generating Station, Unit 1), ALAB-321, 3 NRC 293, 298 (1976),
Aff.'d, CL1-77-1, 5 NRC 1 (1977); Cincinnall_Jjtt._and Electric
Co (William H. Zimmer Nuclear Power Station Unit 1), LBP-
83-58, 18 NRC 640, 646 (1983), citing, RyAg_Egwat_(p2 (Perkins
Nuclear Station, Units 1, 2 and 3), ALAB-591, 11 NRC 741, 742
(1980); Kerr-McGee Chemical Coro. (Kress Creek Decontamina-
tion), ALAB-867, 25 NRC 900, 905 (1987); Egblic Service Co. of
New Hampshire (Seabrook Station, Units I and 2), LBP-09-4, 29
NRC 62, 67 (1989), aff'd on other ar.9.MDdi, ALAB-918, 29 hRC
473 (1989),' remanded on other orp3ndi, Massachusetts v. NRC,
924 f.2d 311 (D.C. Cir. 1991). Once a board d1termines it has
jurisdiction,'it is entitled to proceed directly to the
merits. Zim m t, igp.ra, 18 NRC at 646, citina Duke Power Co.
(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-597, 11 NRC

( 870, 873 (1980). '

(
\

The effect of a Polic) Statement of the Commission that
deprives a Board of jurisdiction, is to prohibit that Board
from inquiring into the procedural regularity of the policy
statement. ClevelariJ1ectric illuminatina Co. (Perry Nuclear
Power Plant, Units 1 and 2), LBP-82-69,16 NRC 751 (1982).

After the issuance of a Licensing Board's initial deci-
sion on a particular issue, exclusive jurisdiction over
the-issue lies with the Appeal- Board. Section'2,717(a) of
the Rules of Practice-is reconcilable with 2.718(j) in that
the identity of the presiding. officer with exclusiv' jurisdic-
tion over a particular issue changes as the proceeding moves
up the appellate-ladder. The parties should not be able to
bestow jurisdiction on a presiding officer by selecting the
tribunal for the relief sought by a motion. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
LBP-82-86, 16 NRC 1190, 1191, 1193 (1982).

Absent special circumstances, a Licensing Board may consider
ab initio whether it bas power to grant relief that has been
specifically sought of it. Every tribunal possesses inherent
rights and duties to determine in the first instance its own
jurisdiction. Duke Power Co. (Perkins Nuclear Station, Units
1, 2 and 3), ALAB-591, 11 NRC 741, 742 (1980).

A Licensing Board's jurisdiction is defined by the Conmis-, 'V
|- sion's notice of hearing. Commonwfalth Edison Compa g. (Zion
.
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Station, Units 1 and 2), ALAB-616, 12 HRC 419, 426 (1980);
Rorthern Indiana Public hrvice Comoany (Bailly Generating
Station, Nuclear 1), ALAB-619, 12 NRC 558, 565 (1980);
Cincinnati QAs_,11d l l.qqttig_Campany (William H. Zimmer
Nuclear Station), LBP-79-24,-10 NRC 226, 298 (1979); h hg
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825,
22 NRC 785, 790 (1985). Egg Alfred J. Morabila (Senior
Operator License for Beaver Valley Power Station, Unit 1),
LBP-87-23, 26 NRC 81, 84 (1987); Etagral Public_Utilitiet
Nuclear Corp. (Three Mile Island Nuclear Station, Unit 1),
ALAB-881, 26 NRC 465, 476 (1987); Florida Power and LiatLLCL
(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-
89-15, 29 NRC 493, 504, 506 (1989); Lqna._Ltland Liatttina Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91-1, 33 NRC 15,
20-21 (1991).

A Licensing Roard generally can neither enlarge nor contract
the jurisdiction conferred by the Commission. hke_Eower_(L.
(Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC
785, 790 (1985), siLing, (quipmers Power Co. (Hidland Plant,
Units 1 and 2), ALAB-235, 8 AEC 645, 647 (1974), Ihree Mile
Island, supra, 26 NRC at 476; Philadelchia Electtjt 01.
(Limerick Generating Station, Units 1 and 2), LBP-89-19, 30
NRC 55, 58, 59-60 (1989).

Where the Commission's notice of hearing is general and only
refers to the application for an operating license, a
Licensing Board has jurisdiction to consider all matters
contained in the application, regardless of whether the
matters were specifically . listed in the notice of hearing.
Catawt.a. .suora, 22 NRC at 791-92 (application for an operating
license containcd proposal for spent fuel storage).

A reconstituted Licensing Board is legally competent to rule
on all matters within its jurisdiction, including a party's
objections to any orders issued by the original Licensing
Board prior to the reconstitution of the Board. Lona liland
Liahtino Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
86-38A, 24 NRC 819, 821 (1986).

A Licensing Board does not have the jurisdiction to refer NRC
examination cheaters for criminal prosecution, nor does it
have authority over formulation of generic Staff procedures
for administering NRC examinations. Metropalhan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), LBP-82-SS, 16 NRC
281, 302, 372 (1982).

The NRC's regulations do not contain provisions conferring
jurisdiction on Licensing Boards to impose fines sua sconte.
The powers granted to a Licensing Board by 10 CFR s 2.718 to
conduct a fair and impartial hearing according to law, to take
appropriate action to avoid delay, and to maintain order do
not include the power to impose a civil penalty. 10 CFR
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d 6 2.205(a) confers the authority to institute a civil penalty
proceeding only upon the NRC's Director of Nuclear Reactor
Regulation, the Director of Nuclear Material Safety and

*

Safeguards, and the Director, Office of Inspection and
4 - Enforcement. A Licensing Board becomes involved in a civil

penalty proceeding only if the person charged with a violation
requests a hearing. Meltopolitan Edison Co. (Three Mlle

i Island Nuclear Station, Unit No.1), CLI-82-31,16 NRC 1236,
1238 (1982); m 10 CFR 9 2.205(f).

In a previously uncontested operating license proceeding, a
Licensing Board has the jurisdiction to entertain a late-filed
petition to intervene and to decide the issues raised by it
until the Comission exercises its authority to license full
power operation. The Board's jurisdiction does not terminate
until the time the Comission issues a final decision or the.

4

time expires for Commission certification of record.*

; - Mississioni Power and Liaht CL (Grand Gulf Huclear Station,
Units-1 and 2), LBP-82-92, 16 NRC 1376, 1380-1381 (1982).

The five notices and orders by which autharity may be dele-
gated to a Licensing Board include an order to initiate
enforcement action (10 CFR 5 2.202); an order calling for a
hearing-on imposition of civil penalties-(10 CFR 6 2.205(e));

(W
a notice of hearing on an application for which a hearing

V )1 must be provided (10 CFR 6 2.104); a notice of opportunity
_

:

for a hearing on an applicaticn not covered by 10 CFR S 2.104
(10 CFR S 2.105); and notice of opportunity for a hearing on-

antitrust matters (10 CFR 5 2.102(d)(3)).

Where certain issues sought to.be raised by an intervenor are
not fairly within the scope of the issues for the proceeding '

as set forth in the Comission's notice of hearing, such
additional issues are beyond the jurisdiction nf the Licensing
Board to decide. Union ElesitiLCL (Callaway Plant, Units 1

~& 2), LBP-78-31, 8 NRC 366,-370-371 (1978); Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC
785, 790-91 (1985).

A Licensing Board which has been authorized to consider only
the question of whether fundamental flaws were revealed by an
exercise of an applicant's emergency plan does not also have
the authority to retain-jurisdiction to determine whether the
flaws have been corrected. Lona Island Lichtino C.gJ (Shoreham
Nuclear Power Station, Un't 1), LBP-88-7, 27 NRC 289, 291
(1988).

.

A Licensing Board which w been granted jurisdiction to
,

preside over an operat % license proceeding does not have
jurisdiction to consider issues which may be raised.by

f potential applications for operating license amendments.
3 (_qmmonweal.th Edison Co. (Braidwood Nuclear Power Station,-
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Units 1 and 2), LBP-87-19, 25 NRC E50, 951 (1987), I.tcDE
11deration dented, LBP-87-22, 26 NAC 41 (1907), balltasalgd
n_ mogi, ALAB-874, 26 NRC 156 (1987).

A Licensing Board's power in a license amendment proceeding is
limited by the secpe of the proceeding. Thus, in tonsidering
an amendment to transfer part ownership of a facility, a
Licensing Board held that questions concerning the legality of
transferring some ownership interest in advance of Cornission '

action on the amendment was outside its jurisdiction and
should be pursued under th6 provisions of 10 CFR Part 2,
Subpart D (dealing with enforcement) insteaC. DelrQ1LEdh0D
CsepA01 (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-11,
7 NRC 381, 386 (1978).

In a license amendment proceeding, a Licensing Board has only
limited jurisdiction. The Board may admit a party's issues
for hearing only insofar as those issues are within the scope
of matters outlined in the Comission's notice of hearing on
the licensing action. Hi$.cADsin Elegiric..fagr_CL. (Point
Beach Nuclear Plant, Units 1 and 2), ALAB-739, 18 NRC 335, 339
(1983), giting, Partland Centtal Electric _Cpt (Trojan Nuclear
Plant), ALAB-b34, 9 NRL 287, 289 n.6 (1979) and P_gblic_Jfflica
(9. of IndibuA (Marble }lill Nuclear Generating Station, Units
1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). A Licensing
Board only has jurisdiction over those matters which are
within the scope of the amendment application. YsrmonLlanken
Ngglgar_fpygr_ Corp 2 (Vermont Yankee Nuclear Power Station),
t.BP-88-19, 28 NRC 145, 152-53 (1989).

The Commission's delegation of authority to a Licensing Board
to conduct any necessary proceedings pursuant to 10 CFR Part
2, Subpart G includes the authority to permit an applic.nt for
a license amendment to file contentions in a hearing requested
by other parties even though the applicant may have waived its
own right to a hearing. There are no mecific regulations
which govern the filing of contentions >y ai, applicant,
llowever, since an applicant is a oarty to a pro:eeding, it
should have the same rights as oller parties to the proceed-
ing, which include the right to submit contentions, 10 CFR
i 2.714, and the right to file late contentions under certain
conditions, 10 CFR ( 2.714(a). Kerr Mcqtt_(bemical Carh
(West Chicago Rare Earths f acility), LBP-84-42, 20 NRC 1296,
1305-1307 (1984).

cc a operating license, but whereA hearing is not mandator
a Bard is convened it me M at all serious matters it

Pacific G s & Eleg1ris_.C2xdem merit further explor n 3,i .

(b Slo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-580,11
NRL I?7, 229-31 (1980). Where a Licensing Board has jurisdic-
tion to consider an issue, a_ party to a proceeding before that
Board must first seek relief from the Board; if the Licensing
Board is clearly without jurisdiction, there is no need to
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present the matter to it for decision. Encific GM _tud
Elgtir_it_CL. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-81-6,13 NRC 443, 446 (1981), C11100. Cit 911aLEgytt
10d Licht Cn,. (Shearon llarris Nuclear Power Plant, Units 1, 2,
3 and 4), CL1-79-5, 9 NRC 607 (1979).

;

A Licensing Board for an operating license proceeding is
limited to resolving matters that are raised therein as
legitimate contentions by the parties or by the Board gg
129 Dig. 10 CFR i 2.7604; Co.0Mmeri_Eent._Ch (Hidland Plant,
Units 1 & 2), ALAB-674, 15 NRC 1101, 1102-03 (1982), tiljng.
[.nniolidaledldjnn Co. of.LL (Indian Point. Units 1, 2, &
3), ALAB-319, 3 NRC 188,190 (1976); long_111 gad.11dihgJh
(Shoreham Nuclear Power Station, Unit 1), LBP-82-Ilb, 16 NRC
1923 1933 (1982), c11hg,10 CFR 6 2.760a; !)nion Elettriclq,
(CallawayPlant, Unit 1),ALAB-750,18NRC1205,1216(1983);
f arolina Pof_tLandlighilo and North Cat olina Eastern
MWaitlR41 10Wer l9tDS.Y (Shearon Harris Nuclear Power Plant), '

ALAB-862, 24 Nkt 532, 545 (1986); Dairvland Poygtl ppntrA11y3
(Lacrosse Bolling Water Reactor), LBP-80-15, 27 NRC 576, 579
(1988). Specifically, the Board's jurisdiction is limited to
a-determination of findings of fact and conclusions of law on i

matters put into controversy by the parties to the proceeding
or found by the Board to involve a serious safety, environ-~ "''' '' "' " ''''"'' ""' '" "'''' ""'''' "' '''""'E@lic_kr_'iC1.f.h (Palo Verde Nuclear Generating Station,

CD Y

Units 1, 2 and 3), LBP-82-Il7A, 16 NRC 1964, 1969-70 (1982);
Ehildelphi.nllettric Co (Limerick Generating Station, Unitsx
1 and 2), ALAB-830, 23 NRC 59, 60 & n.1 (1985), Y3IJLUng, LBP-
86-3, 23 NRC 69 (1986). ,

There is no automatic right to kdjudicatory resolution of
environmental or safety questions associated with an operating
license application. 512 Cincinnati Gas and lifetric Co.
(William H. Zimmer Nuclear Power Station), ALAB-305, 3 NRC 8,
9 (1976). The Commission's regulations limit operating:
license proceedings to " matters in controversy among the
parties" or matters raised on a Licensing Board's own
initiative iga _sngntg. 10 CFR $$ 2.104(c), 2.760a. liquing
Liohtina and POMer l h (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985),

The Licensing Board may assert jurisdiction over Part 70
. material licensing issues raised in conjunction with an
ongoing Part 50 licensing proceeding where the Part 70
materials license is integral to the project undergoino
licensing consideration., Philadelohia Electr.ic l h (Limerick,

Generating Station, Units 1 and 2), LBP-84-16,19 NRC 857,
862-65 (1984), Affld, ALAB-765, 19 NRC 645, 650-51 (1984),
tiljng,-Eatifig_fijLAn.j Electric Co. (Diablo Canyon Nuclear<

A Power Plant, Unit Nos. I and 2), CL1-76-1, 3 NRC 73, 74 i

(1976).

1
! JANUARY 1992 IIEARINGS 9

=

|
'

_ _- ._ _. _ _ . , _ . _ . . _ _ __ _ -_.



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - - _ - _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .

I 3.1.2.1

A Licensing Board must carry out the instructions of the
AppeL1 Board as long as those instructions are not counter- |

manded by the Comission. Licensing Boards have no authority,

to pass judgment on the soundness of the rulings and instruc-
tions of a reviewing appellate tribunal. 10 hlb _03r21h3
Electric _andJ11_Co. (Virgil C. Sumer Nuclear Station, Unit
1), ALAB-663, 14 NRC 1140, 1150 (1981). Ett EuhllC_SttYhe
C.Qu.9Lt{tWJ1 Amp 1hke (seabrook Station, Units 1 and 2), LBP-
88-6, 27 NRC 245, 251-52 (1988), Aff'd on othet_9tQundl, AL AB-
892, 27 NRC 485 (1988).

When the Appeal Board remands an issue to the Licensing
Board, the pondency of an appeal to the Comission from that
order does not stay the effect of the order. Contyment_.tcur
CL (Big Rock Point Plant), LBP-83-62,18 NRC 708, 709 (1983).

If a Licensing Board believes that circumstances warrant
reopening the record for receipt of additional evidence, it
has discretion to take that course of action. Where the Board
was faced with an insufficient record for sumary disposition,
and knew of a document which had not been introduced into
evidence which would support sumary disposition, it was not
improper to request submission of the document in support of a
motion for sumary disposition. Clev e l a nd E l e.g.iti.c__lllundntic
jng_CL (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443,
6 NRC 741, 752 (1977).

A Licensing Board is empowered to reopen a proceeding at
least until the issuance of its initial decision, but no
later than either the filing of an appeal or the expiration
of the period during which the Comission or an Appeal Board
can exercise its right to review the record. See 10 CFR
56 2.717(a), 2.760(a), 2.718(j); lit.tr.0RQlitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-699,16 NRC
13?4, 1326, 1327 (1982); Cincinna1Lfils_3ndJhttric__ Co. (Wm.
H. Zimmer Nuclear Power Station, Unit 1), LBP-83-12,17 NRC
466, 467 (1983); Philadehhh.1]ectric CL (Limerick Generat-
ing Station, Units 1 and 2), LBP-83-25,17 NRC 681, 683
(1983); Cincinnati Gas and Elg.citin_fo_s (William H. Zimer
Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640, 646
(1983), slijAq, Three Mils _hhnd, ignta,16 NRC at 1324.
Until an appeal to an initial decision has been filed,
jurisdiction to rule on a motion to reopen lies with the
Licensing Board. EtdhdelphjgJhitttqJL (Limerick
Generating Station, Units I and 2), ALA8~726, 17 NRC 755, 757
(1983); ClashnAILrdi_3nd_LhttrJI._CL (Wi11iam H. Zimmer
Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640, 646
(1983). Where no appeal to an initial decision hcs been filed
within the tima allowed and the Appeal Board has neither
completed its sua sconte review nor extended the time for
doing so, jurisdiction to rule on a motion to reopen lies with
the Licensing Board. Limericis, ignta,17 NRC at 757.

,
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An adjudicatory board does not have jurisdiction to reopen a
record with respect to an issue when finality has attached to
the resolution of that issue. This conclusion is not altered
by the fact that the Board has another discrete issue pending
before it. hbl i c S e rv i c g_( pspAny_qLJew.] Amp 1 hits ( S e a b r oo k {
Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695 (1978).

Where a Licensing Board has retained jurisdiction following
issuance of initial decision to conduct further proceedings,
it has jurtsdiction to consider tha admissibility of new I
contentions which are not related to any matter previously
litigated. Lis tC, AMDIA, 17 NRC at 467. I

Pursuant .o 6 2.714(a), a Licensing Board is not authortred to j
admit conditionally, for any reason, a contention that falls
short of meeting specificity requirements. 091e_f9y.eLfL;

(Catawba Huclear Station, Units i and 2), ALAB-687, 16 NRC
460, 467 (1982), vacated in o. Art on 01her nroundi, CLI-83-19,
17 NRC 1041 (1983).

Jurisdiction to rule on the admission of contentions, which
were filed prior to final agency action and which have never
been litiated, rests with the Licensing Board. Cincinnati
(las and Elet.trlL.Ch (William H. Zinner Nuclear Power Station.
Unit 1), LBP-83-58, 18 NRC 640, 646 (1983).

O A Board can authorize or refuse to authorize the issuance of
an opet.. Ing licensc. It does not, however, have general
jurisdiction over the already authorized on-going construction
of the plant for which an operating license application is
pending, and it cannot suspend such a previously issued

;

permit, h b.).ic Service (q,_.gf New Hamgihjrg (Seabrook
Station, U uts 1 and 2), tBP-82-76,16 NRC 1029,1086 (1982),
citina, (wumers Power (h (511diand Plant, Units 1 and 2),
ALAB-674, 15 NRC 1101, 1102 03 (1982).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and final Environmental
Statements (DES and FES). The studies and analyses which
result in these reports are made independently by the Staff,
and Licensing Boards have no rule or authority in their
preparation. The Board does not have any supervisory
authority over that part of the application review process
that has been entrusted to the Staff. Bril,qpa_Public Sery.lte
C.h (Palo Verde Nuclear Generating Station, Units 2 and 3),
LBP-83-36, 18 NRC 45, 48-49 (1983), Cit _ing, New Enoland Pqwcr_

Ch (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978). jigt
Offshore Power Systems (floating Nuclear Power Plants), ALAD-
- 489, 8 NRC 194, 206-07 (1978).

O-
If an intervenor cannot present his case, the proper method to
institute a proceeding by which the NRC would conduct its own
investigation is to request action under 10 CFR $ 2.206, it

JANUARY 1992 HEARINGS 11
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i 3.1.2.1.1

is not the Board's function to assist intervenors in preparing
their cases and searching for their expert witnesses. $ nth
Ceglt0]L Electric and Gn.In (Virgil C. Summer Nuclear
Station. Unit 1), LBP-62-04, 16 NRC 1183, 1186 (1982). A
Licensing Board is not an intervenor's advocate and has no
independent obligation to compel the appearance of an
intervenor's witness. (Rg]ina Pogsr.nd Llaht (tJLad_hE,th
Citglina Eaitt.ta_.ligicloal PoqL&qtat.y (Shearon Haris
Nuclear Power Plant), ALAB-845, 24 NRC 200, 215 (1986).

Licensing Boards have the authority to call witnesses of
their own, but the exercise of this discretion must be
reasonable and like other Licensing Board rulings, is subject
to appellate review. A Board may take this extraordinary
action only after (1) giving the parties to the proceeding
every fair opportunity to clarify and supplement their
previous testimony, and (2) showing why it cannot reach an
informed decision without independent witnesses. Egitut

'

CE2LiDLUttitiC__And_RLLCh (Virgil C. Sumer Nuclear
Station, Unit 1), ALAB-710, 17 NRC 25, 27-28 (1983).

Unless a Licensing Board takes action on a motion seeking
reconsideration or clarification of a decision disposing of
all matters before it, the Board does not retain jurisdiction
normally lost, and the motion is effectively denied. Nuclear
fuel Services Inc. and_New Y,qtk.Eljlta_1.Deroy PJusjttc.ltand

.

-

Develo ngal_1ulhori.t.y (Western New York Nuclear Service
Center), LBP-83-15, 17 NRC 476, 477 (1983).

3.1.2.1.1 Authority in Construction Permit Proceedings Distin-
guished from Authority in Operating License Proceedings

A Licensing Board's powers are not coextensive with that of
the Comission, but are based solely on delegations expressed
or necessarily implied in regulation or in other Comission
direction. A Licensing Board is not delegated authority to
and cannot order a hearing in the public interest under 10 CFR
6 2.104(a). The notice constituting a construction permit
Licensing Board does not provide a basis for it to order a
hearing on whether an operating license should be granted. A
construction permit Licensing Bnard's jurisdiction will
usually terminate before an operating Itcense application is
filed. Thus, it probably never could be delegated authority
to determine whether a hearing on the operating license
yplication is needed in the public interest. Similarly, the
general authority of a Licensing Board to condition permits
or licenses provides no basis for it to initiate other
adjudicatory proceeding.. fEollDjt_20herldl91tt_Ch (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577, 11
NRC 18 (1980), ttqsniidtrg.d ALAB-581, il NRC 233 (1980),
modified, CLI-80-12, 11 NRC 514 (1980).

JANUARY 1992 HEARINGS 12
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W" , a censing Board is limited in the types of actions it may
12.ne in a construction permit proceeding. Although it may
'mpose conditions on the granting of a construction permit, it,

may not require the applicant to n.bmit a different applica-
tion, in a review of alternate sites, for example, a
Licensing Board is not authorized to suggest or select
preferable alternate sites or to require the applicant to
reapply for a construction permit at a specified new site.
The Board may only accept or reject the site proposed in the
application or accept it with certain conditions. Given the
limited number of appropriate responses to a construction
permit application, a Licensing Board should deny a construc-
tion permit on the grounds of availability of proferable
alternate sites only when the alternate site is obviously
superior to the proposed site. Public_ kr.y.itLCat,gf Nw
d6mpihjn (Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC
503 (1977).

In operating license proceedings, as distinguished from those
involving construction permits, the role of HRC adjudicatory
boards is quite limited insofar as uncontested matters are
concerned. VirciniLLlf11ric & P_gntJg2 (North Anna Nuclear
Power St& tion, Units 1 & 2), ALAB-491, 8 NRC 366, 370-71
(1978).

im

(V) In HQ1t110fLLL9h1]A91Egntiga (South Texas Project, Units !
& ?.), ALAB-381, 5 NRC 582, $89-91 (1977), the Appeal Board
determined that a second Licensing Board, constituted after an
initial decision in a construction permit proceeding had been
issued and the jurisdiction of the original ticensing Board
had terminated, lacks authority to grant a petition for
untimely intervention unless specifically delegated this
authority by the Commission's regulations or one of the five
r.otices or orders discussed in Section 3.1.2.1., upn. The
Appeal Board reasoned that Commission regulations providing
for the automatic termination of the jurisdiction of the
original Licensing Board revealed a policy for reasonable,
te fly termination of litigation. This policy would be
frustrated if the second licensing Board could, merely by its
creation, reactivate and "inberit" the expired authority of
the original Board. Since a Licensing Board has no indepen-
dent authority to initiate adjudicatory proceedings (id2 at
592), and since the requisite authority was neither "in-
herited" nor specifically granted the second Board, that Board
lacked authority to grant an untimely petition for inter-
vention. Thus, the mere designation of a Licensing Board to
entertain a petition does not in itsSlf confer the requisite
authority to grant the petition. Mit Eh11Adelch11.llectric
[h (Peach Bottom Atomic Power Station, Units 2 & 3), ALAB-
309, 5 NRC 727 (1977). As a corollary, a Licensing Bcard(p cannot order a hearing in the absence of a pending construc-

I tiun permit or operating license proceeding, or some other
' ' ' proceeding which might arise upon the issuance of one of the

. JAMARY 1992 IIEARINGS 13
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five notices or orders listed above. Mih_. Inn, s n,5
NRC at 592; Elgrida Power & Lioht CO (St. Lucie Plant, Units '

2

1 & 2) (Turkey Point, Units 3 & 4), LBP-77-23, 5 NRC 789
(1977). A Licensing Board is vested with the power to dismiss
an application with prejudice. Egg 10 CFR li 2.107(a),
2.721(d). Eb1]3dg]phia Elgidclp (fulton Generating
Station, Units 1 and 2), ALAB-657, 14 NRC 967, 974 (1981),

A Licensing Board for an operating license proceeding does not
have general jurisdiction over the already authorize:d ongoing
construction of the plant for which an operating license
application is pending, and it cannot suspend the previously
issued construction permit. An intervenor wishing to halt
suct. construction must file a petition under 10 CfR i 2.206
with the appropriate Commist. ion official. (ganmerLfter_CL
(Hidland Plant, Units I and 2), AtAB 674, 15 NRC 1101, 1103
(1982). Ste Phil dalphia Electric _CL (Limerick Generating
Station, Units 1 and 2), ALAB-785, 20 NRC 848, 870-871
(1984).

A Licensing Board is not authorized to order an applicant for
an operating licenso to pursue options and alternatives to its
application, such as the abandonment of an entire unit of a
plant. The Board must consider the application as it has been
presented. Fjll]Mglp_higl]1cidc_[L (Limerick Generating 1

Station, Units 1 and 2), ALAB-785, 20 NRC 848, 884 (1984).

An operating license proceeding is not intended to provide a
forum for the reconsideration of matters originally within the
scope of the construction permit proceeding. Eh11delphia
Electric (L (Limerick Generating Station, Units 1 and 2),
ALAB-804, 21 NRC 587, 591 (1985).

In an operating license proceeding, the Commission's regula-
tions limit an adjudicatory board's finding to the issues put

| into contest by the parties. Egg 10 CFR 6 2.760a. A board is
: not required to make, and, under the regulations cannot prop-
| erly make, the ultimate finding comparable to that required in

a construction permit proceeding. EActfic Gas and Electric'

C h (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 807 (1983), rgview denjd, CL:-83-32,18 NRCt

1309 (1983).

3.1.2.2 Scope of Authority to Rule on Petitions and Motions
!

Merely by having been constituted, a Licensiig'14(a)Q/'To
Boar has

authority to entertain petitions (10 CFR $ 2..
grant a petition, however, the Licensing Board must have been
given the requisite authority specifically, either under|

| Commission regulations or through one of the five notices or
j orders issued in relation to the proceeding in question.
,

1
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(
C A 10 CFR Part 70 materials license is an " order" which under

10 CFR i 2.717(b) may be " modified" by a Licensing Board
delegated authority to consider a 10 CFR Part 50 operating
license. Gjacjant_GALAnd Elettdcl0Enny (William H.
Zimer Nuclear StatLon), LBP-79-24,10 NRC 226, 228 (1979).

-A Licensing Board has jurisdiction to review an order of the
Director of Nuclear Reactor Regulation which relates to a
matter which could be admitted as a late-filed contention in a
pending proceeding. The order does not have to be related to
a currently admitted contention in the croceeding. Vermont
Yankee Nuclear loyer Cath (Vermont Yan(ee Nuclear Power
Station), LBP-88-19, 28 NRC 145,150-52 (1988), diing,10 CFR
i 2.717(b).

Licensing Boards lack authority to consider a motion fnr an
Order to Show Cause pursuant to 10 CFR 59 2.202 and 2.206.
Puerto _Ricp_Ihciric_P3ygr Authority (North Coast Nuclear
Plant Unit 1), LBP-80-15, 11 NRC 765, 167 (1980).

Licensing Boards also lack authority to consider claims for
damages. ERRIlDlico Electricl0XttlVthQrity (North Coast
Nuclear Plant, Unit 1), LBP-80-15,11 NRC 765, 767 (1980).

Jurisdiction to rule on a motion to reopen filed after an
I appeal has been taken, rests with the Appeal Board rather,

than the Licensing Board. titirgoolitan Edison Co (Threem

Mile Island Nuclear Station, Unit No.1), ALAB-699,16 NRC
1324, 1327 (1982).

In NRC proceedings in which a hearing is not mandatory but
depends on the filing of a successful intervention petition,
an " intervention" Licensing Board has authority only to pass
upon intervention petitions. If a petition is granted, thus
giving rise to a full hearing, a second Licensing Board, which
may or may not be composed of the same members as the first
Board, is est-ablished to conduct the hearing. Wisconsin-
El.ctric P9 Mar l0FARDy (Point Beach Nuclear Plant, Units 1e

,

& 2), LBP-78-23, 8 NRC 71, 73 (1978); C.omonunlih Editon_Com
(Byron Station, Units 1 and 2), LBP-81-30-A, 14 NRC 364, 366
(1981). Thus, an ' intervention" hearing board established ;

solely.for the surpose of passing on petitions to intervene
does not have t1e additional authority to proceed beyond that
assignment and to entertain filings going to the merits of
matters in controversy between the petitioners and the
applicant. Pjtcific GALA Electric Co2 (Stanislaus Nuclear
Project, Unit 1), ALAB-400, 5 NRC 1175, 1177-78 (1977). An
" intervention" board cannot,-for example, rule on motions for
sumary disposition. Stanislaus, 5 NRC at 1177-1178.

| A Licensing Board may entertain a request for declaratory
L-( relief. Etnallas_L Elect ric; 092 (Wolf Creek Nuclear

'

Generating Station), ALAB-321, 3 NRC 293, 298 (1976), Aff'd.
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CLI-77-1, 5 NRC 1 (1977). Thi. power stems from the fact that
the Comission itself may grant declaratory relief under the
APA, 5 U.S.C. I 554(e), and delegate that power to presiding
officers. 5 U.S.C. 6 556(c)(9). KiniaLGulllettr. TLC 01
(Wolf Creek Nuclear Generating Station), CL1-77-1, 5 NRC 1
(1977). In this vein, Licensing Boards have the authority to
issue declaratory orders to terminate a controversy or remove
uncertainty, Washington.htdle Powet_1ygplLS_yitem (WPPSS
Nuclear Projects 3 & 5), LBP-77-15, 5 NRC 643 (1977). A
Licensing Board has utilized the following test to determine
whether a genuine controversy exists sufficient to support the
issuance of a declaratory order: (1) the ch611enged action
was in its duration too shcrt to be fully litisated prior to
its cessation or expiration; and (2) there is a reasonable
expectation that the same complainirq party would be subject
to the sau action again. My.1D(td_MedliA3_S.Y11emi (One
factory Row, Geneva, Ohio 44041), L8P-89-ll, 29 NRC 306, 314-
16 (1989), citing, Ef._.y_,_$1010, 436 U.S. 103, 109 (1978),
quRtjlig, M#h ittin v. Br_aALQrA, 423 U.S. 147, 149 (1975) (per
curiam).

A licensing Board established for an operating license pro-
cceding has authority to consider materials license questions
where matters regarding a materials license bear on issues in
the operating license application. .t;incinnitt1_ Gaund
flettric_CJt.. (William H. Zimmer Nuclear Station), LBP-79-24,
10 NRC 226, 228 (1979).

If a Licensing Board determines that a participation agreement
prohibiting the flow of electricity in interstate commerce is
incnnsistent with the antitrust laws, the Board may impose
license conditions despite a Federal court injunction pro-
hibiting participant from violating the agreerent, dgJ!it_Qn
LighilDR..and Power Co,. (South Texas Project Units 1 and 2),
L8P-79-27, 10 NRC 563, 577 (1979).

The power to grant an exemption from the regulations has not
been delegated to Licensing Boards and such Boards, therefore,
lack the authority to grant exemptions. .Smttbern CalifoIDM
Edison CL (San Onofr7 Nuclear Generating Station, Units 2 &
3), LBP-77-35, 5 NRC 1290, 1291 (1977).

i
' 3.1.2.3 Authority of L.icensing Board to Raise 14.LSP2als issues

A Licensing Board has the power to raise iRLipania any
significant environmental or safety issue in operating
license hearings, although this power should be used sparingly

,

in OL cases. 10 CFR I 2.760a; Consolidatsd. Edison Co. of '

N.Y.. Inc (Indian Point Nuclear Plant. Units 1, 2 & 3),
ALAD-319, 3 NRC 188, 190 (1976); B01L110E_Llahtjfa_AIHi Power
f.92 (South Texas Project, Units 1 and 2), LBP-85-8, 21 NRC
516, 519 (1985). The Board's independent responsibilities
under NEPA may require it to raise environmental issues not
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D raised by a party, lenngsste ValleL 8.ylbnr_ily (Harttville

Nuclear Plant, Units I A, 2A,18 & 28), ALAB-380, 5 NRC 572
(1977).

The Board has the prerogative, under the regulations, to
consider raising serious issues iga _ntoni.c and the responsi- '

bility of reviewing materials filed befort it to determine
whether the parties have brought such an issue before. This
is particularly necessary when an issue is excluded from the
proceeding because it has not been properly raised rather than
)ecause it has been rejected on its merits, f.leveland
ElgElr.lLillMDinillDn_fh (Perry Nuclear Power Plant, Units 1
and 2), L3P-82-79,16 NRC 1116,1119 (1982).

Pursuant to 10 CFR 9 2.760a and the Commission's Memorandum
dated June 30, 1981, a Licensing Board may raise a safety
issue 191.Inanic when sufficient evidence of a serious safety
matter has been presented that would prompt reasonable minds
to inquire furthei'. Very specific findings are not required
since they could cause prejudgment problems. The Board need
only giva its reasons for raising the problem. 129thern
C311LQ.talLfA.l12LCL. (San Onofre Nuclear Generating Station,:

Units 2 and 3), LBP-91-36, 14 NRC 691, 697 (1981).

l The regulaticns limiting the Board's authority to raise lyA
12901g issues restrict its right to consider safety, environ-
mental or defense matters not raised by parties but do not
restrict its responsibilicy to oversee tie fairness and
efficiency of proceedings and to raise important procedural
questions on its own rnotion. Wisconsin Electric Pqwer [L
(Point Beach Nuclear Plant, Units 1 and 2), LBP-82-24A, 15 NRC
661, 664 (1982).

Because Boards 5ay raise important safety and environmental
issues lua.sponte, they should review even untimely conten-
tions to determine that they do not raise important issues
that should be considered 1%_HLQal.c. [90nlymers Pow 9.t_fh

_

(Big Rock Point Plant), LBP-82-198,15 NRC 627, 631-32 (1982).

A Licensing Board's inherent power to shape the sagtig of a
proceeding should not be confused with its limited authority
under 10 CFR 9 2.760a to shape the iniggi of the proceeding.
The latter is not a substitute for or e means to accomplish
the former. Sua sDonte authority is not a case management
tool. Accordingly, the apparent need to expedite a procedure
or monitor the Staff's progress in identifying and/or evaluat-
ing potential safety or environmental issues are not factors |

|- that authorize a Board to exercise its igiunnale authority.
Iexas UUlities Generatino (E (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-81-36, 14 NRC 1111, 1113 (1981).

The incompleteness of Staff review of an issue is not in it-
self sufficient to satisfy the standard for iqLingnic review.
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{{qusion Lichtino and Payer _fL (South Texas Project, Units 1
and 2), LBP-85-8, 21 NRC 516, 519 (1985), siih g,
Comanche Peak, suora, 14 NRC at 1114. Ilowever, a Board
may take into account the pendency and likely efficacy
of HRC Staff non-adjedicatory review in determining
whether or not to invoke its a Linants review authority.
1 Ruth Tena, tynta, 21 NRC at 519-523, S111ng, Gjncinnati
gas and Electric Co._ (William H. Zimer Nuclear Power
Station, Unit No. 1), CLI-82-20, 1C NRC 109 (1982),
res.0311dentian denied, CLI-83-4,17 NRC 75 (1983), and
Clculand Electric. Illuminiti.109_ C.h (Perry Nuclear Power
Plant, Units 1 and 2), tBP-83-75, 18 NRC 1254 (1983).

A Board decision to review a proposal concerning the withhold-
ing of a portion of the record from the pubite is an appro-
priate exercise of Board authority and is not subject to thi
ig u ponte limitation on Board authority. R11LRn11n Elettric
PAwarl h (Point Beach Nuclear Plant, Units 1 and 2), LBP-
82-5A, 15 NRC 216 (1982) and LBP-82-12, 15 NRC 354 (1982).
Because exercise of this authority does not give rise to a na
snnnin issue, notification of the Comission is not required.

The Board's authority to consider substantive issues is
limited by the ita soonta rule, but the same limitation does
not apply to its consideration of crocedural matters, such as
confidentiality issues arising under 10 CFR i 2.790. While it
would not always be appropriate for the Board to take up pro-
priotary matters on its own, where the Board finds the Staff's
review unsatisfactory: ELinqDig review of those matters may
be necessary. Wisconsin Electris_P_qntl h (Point Beach Nu-
clear Plant, Units 1 and 2), LBP-82-6, 15 NRC 281, 288 (1982).

A Board may raise a procedural question, such as whether a
portion of its record should be treated as proprietary or re-
leased to the public, regardless ot1whether the full scope of
the question has been raised by a party. Ps.ini_3rJtch, lupn.

Information that will help the Board decide whether to raise
a SL1RQnig issue should be made available to the Board.
(lcyeland Elgstric illuniinatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-9, 15 NRC 339, 340 (1982).

Board inquiries related to adtritted contentions do not create
itLuAttig matters requiring nutification of the Comission.
That the Board gives advance notification to a party that
related questions n.ay be asked does not convert those ques-
tions into aqLiapa.tg issues requiring notification of the
Commission. Nor is notification required when a Board has
already completed action on a procedural matter and no further
obligation has been imposed on a party. The sua soonte rule
is intended to preclude major, substantive inquiries not
related to subject matter already before the Board, not minor,
procedural matters. Elisnasjn Electric Power Ch (Point
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LBP-90-22, 31 NRC 592, 593 (1990), Clijng, 10 CfR i 2.123)(b).
312 (EA1R1_.nf.1hn_hlytrs' tv of Misswr_i, LBP-90-33, 32 NRC
245, 250 (1990) (only NRC reports or correspondence with the
licensee must be included in the hearing record). The
presiding officer further directed the Stiff to serve all
such relevant documents on the parties, since there was no
local public document room and the burden on the Staff to
provide a copy of publicly available documents to the
intervenors' attorney was minuscule. CurJLlen_af_the
kly.orsity of Missouri LBP-90-27, 32 NRC 40, 42-43 (1990).

,

The Commission has issued a $131tment _of Pqlicy on the Conduct
of LicensingJracteding1, Cll-81-8,13 NRC 452 (1981), which
provides guidance to Licensing Boards on the timely com-
plet;on of proceedings while ensuring a full and fair record. ,

' Specific areas addressed inclade: scheduling of proceedings;
consolidation of intervenors; negotiations by parties; dis- *

covery; settlement conferences; timely relings; summary_

disposition; devices to expedite party presentations, such as
pre-filed testimony outlines; round-table expert witness
testimony; filing of proposed findings _of fact and conclusions
of law; and scheduling to allow prompt issuance of an initial
decision in cases where construction has been completed,

f- The Cormission'also outlined examples of sanctions a Licensing ;

-( Board may impose on a participant in a proceeding who fails to
meet its obligations. A Board can warn the offending party

-that its conduct will not be tolerated in the future, refuse
to consider a-filing by that party, deny the right to cross-,

examine or present evidence, dismiss one or more of its
contentions, impose sanctions on its counsel, or in severe ,

cases dismiss'the party from the proceeding. In selecting a
sanction, a Board should consider the relative importance of '

the unmet obligation, potential for harm to other parties or
the orderly course of .the sroceedings, whether the occurrence
is part of a pattern of be1avior, the importance of any safety
or environmental concerns raised by the party, and all of the
circumstances (13 NRC 452 at 454). Sag Lena Island lighting
(92. (Shoreham Nuclear Power Station, Unit 1), LBP-82-Il5,16;~~ >
NRC 1923, 1928 (1982), LiLing. Slatement of _ Eq]].CY_QD_C0ndKi-
gf,, Licensing Proceedinos, CL1-81-8,13 NRC 452, 454 (1981),

Consistency with the Commission's itAttment of Policy on
.[gnduct of Licensin9_Er.RCt14 tags requires that in generalL

delay be avoided, and specifically that-a Board obtain
Connission guidance when it becomes apparent.that such
guidance will be necessary. Long Island Lichtino (n
(Shoreham Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC
593, 604 (1983).

O Pursuant to 10 CfR A 2.718, Boards may issue a wide variety of
'

-

procedural orders that are neither expressly authorized nor|

prohibited by the rules. They may permit intervenors to
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'

contend that allegedly proprietary submissions should be l

released to the public. They may also authorire discovery or j
an evidentiary hearing that is not relevant to the contentions .

but is relevant to an important pending procedural issue, such
as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not
related to contentions are of limited availability. They may
be granted, on motion, if it can be shown that the procedure
sought would serve a sufficiently important purpose to justify
the associated delay and cost. hijxcniin_HtCtric._Egygr CL
(Point Beach Nuclear Plant, Units 1 and 2), LBP-82-2, 15 NRC
48, 53 (1982)4

The Comission has inherent supervisory power over the conduct
of adjudicatory proceedings, including the authority to
provido guidance on the admissibility of contentions before
Licensing Boards. (pniglidattddilan_(L_n{_RtLYpri (Indian
Point , Unit 2); E9wer AutttoritL2LLhejlAte_pf_IICLYRr1
(Indian Point. Unit 3), CL1-82-15, 16 NRC 27, 34 (1982),
Citing, E.uhlic__Sgtvice Co. of._He>Ltianihirl: (Seabrook Station,
Units 1 and 2), CL1-77-8, 5 NRC 503, 516-517 (1977). $.1C_1110
Lona liland_11gittinglh (Shoreham Nucleat Power Station, Unit
1), CL1-91-2, 33 NRC 61, 74 (1991).

3.1.3 Quorum Requirements for Licensing Board llearing

In C2 m 0BhcAllh ldi1Qn_C L (Zion Station, Units 1 & 2), ALAB-
222, 8 AEC 229 (1974), the Appeal Board attempted to establish
elaborate rules to be followed before a Licensing Board may
sit with a quorum only, despite the fact that 10 CFR 6
2.721(d) requires only a chairman and one technical member to
be present. The Appeal Board's ruling in ALAB-222 was
reviewed by the Commission in CL1-74-35, 8 AEC 374 (1974).
There, the Comission held that hearings by quorum are
permitted according to the terms of 10 CFR $ 2.721(d) and that
infinible guidelines for invoking the quorum rule are
inappropriate. At the same time, the Comission indicated
that quorum hearings should be avoided wherever practicable
and that absence of a Licensing Board member must be explained
on the record (8 AEC 37A at 376),

3.1.4 Disqualification of a Licensing Board l' ember

3.1.4.1 Motion t1 Disquailfy Adjudicatory Board Member

The rules coverning motions for disqualification or recusal
are generally the same for the administrative judiciary as for
the judicial branch itself, and the Commission has followed
that practice. Suffolk (qunty and Sitte of.ile_w_ York Motion
for Disoualification of Chief _Adm.inistrativtt Judge Cot 1gC
(Shoreham Nuclear Power Station, Unit 1), LBP-84-29A, 20 NRC
385, 386 (1984), riting, flatuiton iintttfngand Power Ch
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i5 3.1-4.1
\ (South Texas Project Units 1 and 2), CLI-82-9, 15 NRC 1363,

1366 (1982).
.

The general requirements for motions to disqualify are
discussed in D.uguesne_LintLLCL (Beaver Valley Power Station,
Units 1 & 2), ALAB-172, 7 AEC 42 (1974). Based on that >

discussion and on cases dealing with related matters:

(1) all disqualification motions must be tirely filed. '

CRm0Dwealth Edlina_Ch (LaSalle County Nuclear Power
Station, Units 1 & 2), CLI-73-8, 6 AEC 169 (1973);
[9tuigerLfhgr Ch (HfdIand P1 ant, Units 1 & 2) AlAB-
101, 6 AEC 60 (1973). In particular, any question of
bias of a Licensing Board member must be raised at the
earliest possible time or it is waived. C920DWJillh
L!ison Co. (Zion Station, Units 1 & 2), ALAB-226, 8 AEC
381, 384-386 (1974); {{ar_thtrn IndigoA_fublit.jfttdr.e._Ch
(Bailly Generating Station, Nuclear-1), ALAB-224, 8 ALC '

244, 247 (1974); hhltr.jigtdn Co. 0,f t{gthamshtte
(Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
1198 (1983); fublic Service Co. of NehdampJittire
(Seabrook Station, Units 1 and 2), ALAB-751, 18 NRC 1313,
1315 (1983), TE0n1[deration denied, ALAB-757,18 NRC
1356 (1983); Lona Island Ligh11ng [L (Shoreham Nuclear

p Power Station, Unit 1), ALAB-777, 20 NRC 21, 32 (1984).I The posture of a proceeding may be considered in
evaluating the timeliness of the filing of a motion for *

disqualifscation. Lopa Island liqtttjng_Is (Shoreham
Nuclear Power Station, Unit 1), CL1-84-20, 20 NRC 1061,
1081 1082 (1984); leabrook (ALAB-757), lupn , 18 NRC at
1361.

,

(2) a disqualification motion must be accompanied by an
affidavit establishing the basis for the charge, even if
founded on ' matters of public record. - Qgtroit fdisgLC9.
(Greenwood Energy Center), ALAB-225, 8 AEC 379 (1974);
31tqngttAL 1R2ta, 20 NRC at 23, n.1; Philadelchia ElectCic
Ch (Linierick Generating Station, Units 1 and 2), CL1-85-
15, 22 NRC 184, 185 n.3 (1985).

(3) a disqualification motion, as with r.ll other motions,
must be served on all parties or their attorneys. 10 CFR
55 2.701(b), 2.730(a).

Disqualification of a Licensing Board member, either on his-

4

own motion or on motion of a party, is addressed in 10 CFR
S 2.704. Strict compliance with Section 2.704(c) is required.
)1gston Liahtina and Power _Ch (Allens Creek Nuclear Generat-
-ing Station, Unit 1), ALAB-630, 13 NRC 84, 86 (1981). A

! motion to disqualify a member of a Licensing Board is
| A determined by the individual Board member rather than by the
LQ full Licensing' Board. bblic Service f]acitLtand Gai_Ch ,

'

(Hope Creek Generating Station, Unit 1), ALAB-759, 19 NRC 13,
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21 n.26 (1984); hblinjetylteJL_gLNew. Jam.pdire (Seabrook
Station, Units 1 and 2), ALAB-748, 18 NRC 1184, 1166 n.1
(1983), rit.ing, h. i fic .G AL&adllatirit.[02 (Diablo Canyonc
Nuclear Power Plant Units 1 and 2), CL1-80-6, 11 NRC 411
(1980). In those cases where a party's motion for disqualifi-
cation of a Board member is denied and the Board member does
not recuse himself, Section 2.704(c) explicitly requires that
the Licensing Board refer the matter to the Appeal Board or
tht. Commission. AllE0LCitth,19Ari,13 NRC at B6; MusinAC
Ennineering Co, (Sheffield, Illinois low-level Radioactive
Waste Disposal Site), ALAB-494, 8 NRC 299, 301 n.3 (1978);
M11LSitticelo2_sLHsw Hamsib. irs (Seabrook Station, Units 1
and 2), ALAB-749, 18 NRC 1195, 1198 (1983).

The Appeal Board has stressed that a party moving for dis-
qualification of a Licensing Board member has a manifest duty
to be most particular in establishing the foundation for its
charge as well as to adhere scrupulously to the affidavit
requirement of 10 CFR i 2.704(c). DAinito.d_P.owerl20RRr111Ee
(La Crosse Boiling Water Reactor), ALAB 497, 8 NRC 312, 313
(1978). htAln liquiipfLLigh11ntand_fpwsr .Co, (South Texas
Project, Units 1 and 2), ALAB-672, 15 NRC 677, 680 (1982).

Nevertheless, as to the af fidavit requirement, the Appeal
Board has held that the movant's failure to file a supporting
affidavit is not crucial where the motion to disqualify is
founded on a fact to which the Licensing Board itself had
called attention and is particularly narrow thereby obviating
the need to reduce the likelihood of an ircesponsible attack
on the Board member in question through use of an affidavit.
Nuclear Enaineerina to d ot (Sheffield, Illinois low-Level
Radioactive Waste Disposal Site), ALAB-494, 8 NRC ?99, 301
n.3 (1978).

An intervenor's status as a party to a proceeding does not
of itself give it standing to move for disqualification
of a licensiag Board member on another group's behalf.
Enget Sound Power and_L19bLCSmpBny (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-556, 10 NRC 30, 32-33 (1979);
MliLSsnite_.Cp. of NewJa.mflhlre (Seabrook Station, Units 1
and 2), ALAB-748, 18 NRC 1184, 1187 (1983). However, a party
requesting disqualification may attempt to establish by
reference to a Board member's overall conduct that a pervasive
climate of prejudice exists in which the party cannot obtain a
fair hearing. A party may also attempt to demonstrate a
pattern of bias by a Board member toward a class of partici-

|

|
pants of which it is a member. MADIq91, 1Mprg, 18 NRC at

L
1187-1188. See alsR EMblig Service Cemqf_McKJ!gmpjkirs

| (Seabrook Station, Units 1 and 2), ALAB-749, 18 NRC 1195,
1199 n.12 (1983).

A challenged member of an Appeal Board must fitst be given an
opportunity to disquhlify himself, before the Commission will
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V act. Pacif.itajts and El dtig_E0Miny (Diablo Canyon Nuclecrt
Power Plant, Units 1 & 2), CL1-80-9, 11 NRC 436 (1980).

3.1.4.2 Crounds for Disqualification of Adjudicatory Board &Wr '

The afo~ mentioned rules
disqual.;y apply, of cours(3.1.4.1) with respect to motions toe, where the motion is based on the -

<

assertion that a Board member is biased. Although a Board '

member or the entire Board will be disqualified if bias is |
shown, the mere fact that a Board issued a large number of '

unftvorable or even erroneous rulings with respect to a
particular party is not evidence of bias against that party.
farthern IndjJna Public EeryAL(b (Bailly Generating
Station, Nuclear-1), ALAB-224, 8 AEC 244, 246 (1974);
MetrqnolitanlditanJL. (Three Mile Island Nuclear Station,
Unit 1), CL1-85-5, 21 NRC 566, 569 (1985); Ebiladelehta
fAdr_tqfA (Limerick Generating Station, Units 1 and 2), *

AtAB-819. 22 NRC 681, 721, 726 n.60 (1985), itt LQnLilland
LLghijnLCL. (Shoreham Nuclear Power Station, Unit 1), LBP-88
29, 28 NRC 637, 641 (1988), Jt[f'd, ALAB-907, 28 NRC 620
(1988). Rulings and findings made in the course of a pro-
ceeding are not in themselves sufficient reasons to believe ;

that a tribunal is biased for or against a party. TAlfA..lu !
And Electric (na -(Diablo Canyon Nuclear Power Plant, Units 1
& 2), ALAB-644, 13 NRC 903, 923 (1981).

/ Licensing Boards are capable of fairly judging a matter on a
full record, even where the Commission has expressed tentative
views. Nuclear [naineeringlo.. Inc2 (Sheffield, Illinois
Low-level Radioactive Waste Disposal Site), CLl-80-1, 11 NRC
1, 4-5 (1980).

Standing alone, the failure of an adjudicatory tribunal
to decide questions before it with suitable promptness ;

scarcely allows an inference that the tribunal (or a
member thereof) harbors a personal prejudice against one
litigant or another. Engel_ Sand Power and Liat1LEQEDAny
(Skagit Nuclear Power Project, Units I and 2), ALAB-556, 10
NRC 30, 34 (1979).

The disqualification of a Licensing Board member may not be
obtained on the ground that he or sho committed error in be
course of the proceeding at bar or some carlier protecding.
D11ry_11.01_P_Qw_tLG_qnparative (La Crosse Boiling Water Reactor),
ALAB-614, 12 NRC 347, 348-49 (1980).

In the absence of bias, an Appeal Board n,eniber who partici-
pated as an adjudicator in a construction permit proceeding
for a' facility is not required to disqualify himself from
participating as an adjudicator in the operating license pro-

p ceeding for the same facility. Pacific Gittand ElectriLfh
.i (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-80-II,
( 11 NRC 511 (1980).

'
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An edministrative trier of fact is subject to disqualifi-
cation if:

(1) he has a direct, perronal, substantial pecuniary interest
in a result;

(2) he has a personal bias against a participant;

(2) he has served in a prosecutive or investigative role iith
regard to the sarne facts as are in issue;

(4) he has prejudged factual - as distinguished from legal or
policy - issues; or

(5) Se has engaged in conduct. which gives the appearance of
personal bias or prejudgment of factual issues.

If9111ar ErtgingnChglL,.LQC4 (Sheffield, Illinois Low-Level
Radioactive Waste Disposal Site), ALAU-494, 8 NPC 299, 30)
(1978); !ono IslAndjighttriglh (Shoreham Nuclear Power Sia-
tion, Unit )), ALAD-7/7. 20 NRC 21, 34 (1984), r,.111ng, Eghlk
Eeritte Electr_itandlnis (Hope Creek Generating Station,
Unit 1), ALAB-759, 19 NkC 13, 20 (1984), guttlng (gnign
Psygr Cqi (Midland Plant, Units 1 and 2), ALAb-101, 6 AEC 60,
65 (1973).

The fact that a member of an idjudicatory tribunal may have a
crystalized )oint of view on questions of law or policy is not
a basis for als or her disqualification. ShonhAm, inn, 20
NRC at 34, rJ11ng, Midland, typn , 6 AEC at 66: LwdlArtd
Li,ohlinglg (Shoreham Nuclear Power Station, Unit 1), LBP-88-
29, 28 NRC 637, 641 (1988), Aff d, AL AB-907, 28 NRC 620
(1988).

In its decision in llo.U1gnligl11DLABLPAWrlh (South Texas
Project, Units 1 and 2), CL1-82-9, 15 NRC 1353. 1365-67
(1982), the Commission made clear that, Licensing Board members
are governed by the same disqualification standards that apply
to Federal judges. [ tope Creek, typn , 19 NRC at 20. 1he
current statutory foundation for the disqualification stand-
ards is found in 28 U.S.C., Sections 144 and 455. Section 144
requires a federal judge to step aside if a party to the
proceeding files a timely and sufficient affidavit that the
judge before whom the matter is pending has a personal bias or
prejudice either against that pr.rty or in favor of an adverse
party. linpe Cred, typn,19 NRC at 20. Settinn 4 M(a)
imposes an objective standard which is whether a reasonable
person knowing all the circumstances would be led to the
conclusion that the judge's impartiality might reasonably be
questioned, llopg.1Cgd , lyArJ, 19 NRC at 21-22.

Under 28 U.S.C. Q 455(b)(2), a judge must disqualify himself
in circumstances where, inter alia, he served in private
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6 3.1.t.2(mV) practice as a lawyer in the " matter in controversy." In accord

with 28 U.S.C. 4 455(e), disqualification in such circum-
stances may not be waived. hpAL[rath, igata, 19 NRC at 21.

In applying the disqualification standards under 28 U.S.C.
0 455(b)(2), the Appeal Board concluded that, in the inst #nce
of an adjudicator versed in a scientific discipline rather
than in the law, disqualification is required if he previously
provided technical services to one of the parties in connec-
tion with the " matter in controversy." HQat._(Irth, t w rg, 19
HRC at 23. To determine whether the construction permit
proceeding and the operating license proceeding for the same
facility should be deemed the sam? " matter" for 28 U.S.C.
s 455(b)(?) purposes, the Appeal Board adopted the "whol'y
unrelated" test, and found the two to '' sufficiently related
that the Licensing Board judge should tve recused himself, b
dQJ'citeth, MIA,19 NRC at 24-25.

An administrative trier of fact is suDject to disquali-
fication for the appearance of bias or prejudgment of the
factual issues as well as for actual bias or prejudgment.
HM11pLLigttlintand_Pewet_[Q4 (Sout,i Texas Project Units 1
and 2), ALAD-672, 15 NRC 677, 680 (1982), rn'd_qnalbfr
atgunds, CL1-82-9,15 NRC 1363,1364-1365 (1982); tictroppl11AD

.

;p f411pn_(g_,. (Three Mile Island Nuclear Station Unit 1), CLI-
} 85-5, 21 NRC 566, 568 (1985).

G
Olsqualifying bias or prejudi 9 of a trial judge must gener-
ally stem from an extra-judicial source even under the objec-
tive standard for recusal which requires a judge to disqualify
himself in any proceeding in which his impartiality might
reasonably be questioned. Preliminary assessments, made on
the record, during the course of an adjudicatory proceeding, l

based solely upon application of the decision-maker's judgment
to material properly before him in the proceeding, do not com-
pel disqualification as a matter of law, dQM11pn 1tatttino and
Eqwer C.q (South Texas Project, Units 1 and 2), Cl.1-82-9, .15
NRC 1363,13f 4-1365 (1982), 5;11.ing, Lin11td._S131er v. Grinne_ll
[prp2, 384 U.S. 563, 583 (1966); [pfammxtatth_LdispLCo (La
Salle County Nuclear Power Station, Units 1 and 2), CL1-73-8,
6 AEC 169, 170 (1973); in RLinittnalj2ntillLElntis_Jitchingji
[prporation, 613 F.2d 923, 929 (2d Cir.1980); Enlk_Spryjn
Co. of NewjlamlilLlt (Seabrook Station, Units 1 and 2), ALAD-i
748, 18 NRC 1184, 1187 (1983). En _tl_sp Enblic Sttyjst [pa_gi
llRWJLmpjihirg (Seabrook Station, Units 1 and 2), ALAB-749,18
NRC 1195, 1197 (1983); Egblic Stry_icL[p_. of New liAmmbite

_

(Seabrook S'ttion, Units 1 and 2), ALA8-751, 18 NRC 1313, 1315
(1983), rew aiidatalign Agnied, ALAB-757, 18 NRC 1350 (1983);
EhllAdglDbjA.11EtrlL1h (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 721 (1985).

p) The fact that a Board member's actions are erroneous, super-(
fluous, or inappropriate does not, without more, demc.nstratev
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an extrajudicial bias. Matters are extrajudicial when they
do not relate to e isoard member's official duties in a case, j
Rulings, conduct, or remarks of a Board member in response to

;

c'atters which arise in administrative proceedings are not i

extrajudicial. Seabrott (ALA3-749), inn,18 NRC at 1200. |12.0 Ah2 SU&rnk (ALAB-748), wan,18 NRC at 1188; long !

111u.d.11ght102_Ch (Shoreharn Nuclear Power Station, Unit 1), |

LBP-88-29, 28 NRC 637, G.,0-41 (1988), df'd, ALAB-907, 28 NRC 1

620, 624 (1988).

A judge will not be disqualified on the basis of: occasional
use of strong language toward a party or in expressing views
on matters arising from the proceeding; or actions which may
be controversial or may provoke strong reactions by parties in
the proceeding. ticirEgli1E.Jdison (q.i. (Three Mile Island
Nuclear Station, Unit 1), CL1-85-5, 21 NRC 566, 569 (1985);
Ljpgrick, spn, 22 NRC at 721; Lona Island LLqhtino _Co .
(Shoreham Nuclekr Power Station, Unit 1), LBP-88-29, 28 NRC
637, 641 (1988), df'd, ALAB-907, 28 NRC 620, 624 (1988).

A letter from a Board judge expressing his opinions to a
judge presiding over a related criminal case did not reflect
extrajudicial bias since the contents of the letter were based
solely on the record developed during the NRC proceeding. The
factor to consider is the source of tne information, not the
forum in which it is communicated. Ihr_te Mlle IslMd. BPn,
21 NRC ct 569-570. Such a letter does not violate Canon
3A(6) of the Code of Judicial Conduct which prohibits a judge
from commenting publicly about a pending or impending
proceeding in any court. Canon 3A(6) applies to general
public comm9nt, not the transmittal of specific information
by a judge to another court. Ihree MUn Island, inn, 21 NRC
at 571. Such a letter also does not violate Canon 2B of the
Code of Judicial Conduct which prohibits a judge from lending
the prestige of his office to advance the private interests of
others and from voluntarily testifying as a character witness.
Canon 2B seekr to prevent a judge's testimony from having an
undue influence in a trial. Three Mile Island, apn, 21 HRC
at 570.

Membership in a national professional organization does
not perforce disqualify a person from adjudicating a
matte- to which a local chapter of the organization is a
oarty. Sheffield, apn, 8 NRC at 302.

3.1.4.3 Inroperly Influencing an Adjudicatory Board Decision

Where a Licensing Board has been subjected to an attempt to
improperly influence the content or timing of its decision,
the Board is duty-bound to call attention to that fact
promptly on its own initiative. On the other hand, a
licensing Board which has not been subjected to attem3ts at

,

improper influence need not investigate allegations tlat such
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Atternpts were contemplated or promised, hh]ic Servitg_(.g.,_1f'
,

RfE.llamRAhire (Stabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33,102-(1977).

3d.5 Resignation of a Licensing Board Menier

The Admir.istrative Procedure Act requirement that the official
who presides at the reception of evidence must make the recom-
mendation or initial decision ($ U.S.C. $ 554(d)) includes an
exceptin for the circumstance in which that official becomes
" unavailable to the agency." When a Licensing Board member

= resigns from the tommission, he becomes " unavailable * (10 CFR
9 2.704(4 ).- b b MC_Strvice fomDAny_qi_lt)t_llamp1hirt
-(Seabrook)$tation, Units 1 & 2), ALAB-422, 6 NRC 33, 101-
09??). Pesignation of a Board member during a proceeding is

- PM, of itself, grounds for declaring a mistrial and starting
the proceedings anew. 1 hh91tylce_.(p.1,.0LNew
linspitting (Seabrook Station, Units 1 & 2), ALAW-422, 6 NRC 33

'

(1977) was affirmed generally and on the point cited herein in
ECW_Enoland Coalition _pn N_uclear Pollution v. NRG,-582 F.2di

87 (1st Cir. 1978)..

" Unavailability" of a Licensing Boarti member is dealt with
generally in 10 CFR I 2.704(d).

-3.2 ha9tLLhtasina Hearlma

3.2.1 -Scope of Export Licensing Hearings

The export licensing process is an inapproprlate forum to
consider generic shfety questions posed by nuclear power
plants. 'Jader the Atomic Energy Act, as amended by the
Nuclear Noneroliferation Act ofL1978, the Comaission, in
making its;n port licensing determinations, will consider
non proliferation-And: safeguards concerns,-and not foreign
health and safety tratters. .Westinohouse Elecitts._Com
(Export to South-Korea), CL1-80-30. 12 NRC 253, 260-61
(1980); fieneral Llectric Co. (Exports to Taiwan), CL1-81-2, 13
NRC_67,~71 (1981).

|3.3 HiAtlB9Schidul.im_8811.tri

3.3.1 ' Scheduling of Hearings

An ASLB may not schedule a hearing for a time when it-is
known that a technical member will; be unavailable for more
than one half;of:one day-unless there is no reasonable
4.1terrative to such scheduling. Commortvig1th Edison Cos.
(lion Station,: Units 1 & _2), ALAB-222, 8 AEC 229, 238 (1974).

p. Otherwise, an ASLB has general-authority to. regulate the-
G course'of a-licensing proceeding and may schedule hearings on

sp?cific issues pending related developments on other issues.-
.
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hhljG_SREti.C1 CA 9Lin41AnA (Harble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-371, 5 NRC 409 (1977). In
decidir.g whether early hearings should be held on specific
issues, the Board should consider:

(1) the likelihood that early findings would retain their
validity;

(2) the advantage to the public interest and to the litigants
in having early, though possibly, inconcl*Jsive, resolu-
tion of certain issues;

(3) the extent to which early hearings on certain issues
might occasion prejudice to one or more litigants,
particularly in the event that such issues were later
Peopened because of supervening developments.

h10S.6_L.lle.Litic_Pmr_C9. (Douglas Point Nuclear Generating
Station, Units ; & 2), ALAB-277, 1 NRC $39 (1975); Arcard
Allied-Gtneral Nucleat_1ttylcri (Barnwell Nuclear Fuel Plant
separation facility), ALAB-296, 2 NRC 671 (1975).

As a general rule, scheduling is a inatter of Licensing Board
discretion which will not be interfered with absent a "truly
exce)tional situation", hblic Ser_yjIARu_gi New Hamoshire
(Sea) rook Station, Units 1 & 2), ALAB-295, 2 NRC 668 (1975);
fMttlic_Slry.jce com of New_Llanitdr.g (Seabrook Station, Units
1 & 2), ALAB-293, 2 NRC 660 (1975).

Where the Licensit g Board finds that the Staff cannot
demonstrate a reasonable cause for its delay in submitting
environmental statements, the Board may issue a ruling noting
the unjustified failure to rneet a publicaMon schedule and
then proceed to hear other matters or suspend proceedings
until the Staff files the necessary documents. The Board, iga
129Att or on motion of one of the parties, may refer the
ruling to the Appeal Board. If the Appeal Board affirms, it
would certify the matter to the Commission. {Lf11hpILP9 wit
ly111M (floating Nuclear Power Plants), ALAB-489, 8 NRC 194,
207 (1978).

While a hearing is required on a construction permit appli-
cation, operating license hearings can only be triggered by
>etitions to intervene, or a Commission finding that such a
aearing would be in the public interest. Carolina f m r_l
1.icht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
& 4), ALAB-577, 11 NRC 18, 26 (1980), modif_ted,CL1-80-12,11
NRC 514 (1980). Licensing Boards have no independent
authority to initiate adjudicatory aroceedings withcut prior
action of some other component of 11e Commission. 10 CFR S
2.104(a) does not provide authority to a Licensing Board
considering a construction permit application to order a
hearing on the yet to be filed operating lisense application.
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ihetto:LJittrli, aura, ALAC-577,11 NRC 18, 27-28 (1980),
m21Liled, CL1-80-12,11 NRC 514 (1980). Section 2.104(a) of
the Commission's Rules of Practice contemplates aetermination
of a need for a hearing in the public interest on an operating
license, only after applicatica for such a license is made.
CALQliDA.f0nr__LL19hkCat (Shearon Harris Nua. lear Power
Plant Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 27-28 (1980);
C.Aralif1Lfgyer & L1_ghi..Ch (5hearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233 (1980),
Ipodified, Cll-80-12,11 NRC 514 (1980).

Generally speaking, l.icensing Boards determine scheduling
matters on the basis of representations of counsel about
projected completion dates, alallability of necessary in-
formation, and adequate opportunities for a fair and thorough
hearing. The Board would take a harder look at an applicant's
projected completion date if it could only be met by a greatly
accelerated schedule, with minimal opportunities for discovery
and the exerciso of other procedural rights. hh 10MC._Ch
(Catawba Nuclear Station, Units 1 and 2), LBP-83-BA,17 NRC
282, 286-87 (1983).

An Appeal Board will overturn a Licensing Board's denial of a
raquest for a schedule change only on finding that the Board

(y) atused its discretion by setting a schedule that deprives a

(V party of its right to procedural due process. Wisconsin
OActric P_Qnr_Ch (Point Beach Nuclear Plant, Unit 1), AL AB-
719, 17 NRC 387, 391 (1983), citing, Wisconsin Electric Power
Ch (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC
1245, 1260 (1982),.quM in9, hbjic_Servics._C.A.,_01 lDdl1R1
(Marbl6 Hill Nuclear Generating Station, Units 1 and 2), ALAB-
459, 7 NRC 179,188 (1978); Chy.2hDLUtttr.icJllWMRA11h9
Ch (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24
NRC 64, 95 (1986).

3.3.1.1 Public Interest Requirements re llearing Schedule

in matters of scheduling, the paramount consideration is
the public interest. The public interest is usually
served by as rapid a decision as is possible consistent
with everyone's opportunity to be heard. Egip3.as Electris
Eggr_Ch (Douglas Point Nuclear Generating Station, Units 1
& 2), ALA0-277, 1 NRC 539 (1975).

To fulfill its obligation under the Administrative Procedure
Act to decide cases within a reasonable time, the Commission
establisad expedited procedures for the conduct of the 1988
Shoreham emergercy plannirig exercise proceeding in order to
minimize the delays resulting from the Commission's usual
procedures, while still preserving the rights of the parties,

p Lona Island liqhling.CA (Shoreham Nuclear Power Station Unit
i;d 1), CL1-88-9, 28 NRC 567, 569-70 (1988), siting, Union of

Concerned Sc)(atists v. NRC, 735 f.2d 1437 (D.C. Cir. 1984).
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findings under 10 CFR 6 2.104(a) on a need for a public
hearing on an application for an operating license in the
public interest cannot be made until af ter such application
is filed. Such finding must be based on the application and
all information then available. While the Comission can
determine that a hearing on an operating license is needed in
the public interest, a Licensing Board could not. C AI0l.inA
fower & LicitLCqt (Shearon Harris Nuclear Power Plant, Units
1, 2, 3 & 4), ALAB-577, 11 NRC 18, 26-28 (1980), agdified,
CLI-80-12, 11 NRC 514 (1980).

3.3.1.2 Convenience of litigants re llearing Schedule

Although the convenience of litigants is entitled to recogni-
tion, it cannot be dispositive on questions of scheduling.
AUied Genetal Nuclear _|ierXLqn (Barnwell Nuclear fuel Plant
Separation f acility), ALA6-2%, 2 NRC 671, 684-685 (1975);
E.019s s_{lg.ciric Power _Cp2 (Douglas Point Nuclear Generating
Statinn, Units 1 & 2), ALAB-277, 1 NRC 539 (1975).

Nevertheless, ASLB action in keeping to its schedule despite
intervenors' assertions that they were unable to prepare for
cross-examination or to attend the hearing because of a need
to prepare briefs in a related matter in the U.S. Court of
Aapealt, has been held to be an error requiring reopening of
tie hearing. NgrilltrB_Indjana _Publi;;Jier1Lqe_Cni (Bailly
Generating Station, Nuclear-1), ALAB-249, 8 ALC 980 (1974),

3.3.1.3 Adjournedllearings

(RESERVED)

3.3.2 Postponement of 11 earings

3.3.2.1 fat. tors Considered in Hearing Postponement

Where there is no irmediate need for the license sought, the
ASIB decision as to whether to go forward with hearings or
postpone them should be guided by the three factors listed in
the D.O.U9]lLE.0j.nl case; namely:

(1) the likelihood that findings would retain their validity;

(2) the advantage to the public and to litigants in having
early, though possibly inconclusive, resolution;

(3) the possible prejudice arising from an early hearing.

Entanite Electric Pqwer_C92 (Douglas Point Nuclear Generating
5tation, Units 1 & 2), ALAB-277, 1 NRC 539 (1975).

The fact that a party has failed to retain counsel in a
timely manner is not grounds for seeking a delay in the

JANUARY 1992 HEARINGS 42

- - _ _ - _ _ - - _ _- ._ . ____ __ _ -_. _- . _ . -



. - _ - _ _ _ _ _ _ - _ - _ - _ _ - _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ _ _ _ - _

f

i

5 3.3.2.4
,

commencement of hearings. Offshore Pgger Systems (Manu- :
facturing License for Floating Nuclear Power Plants), LBP- ,

75-67, 2 NRC 813, 816 (1975). :

A Licensing Board has considered the following factors in !

evaluating an NRC Staff motion to stay the commencement of a
show cause proceeding involving the Staff's issuance of an
immediately effective license suspension order: 1) the length
of the requested stay; 2) the reasons for requesting the stay;
3) whether the licensee has persistently asserted its rights
to a prompt hearing and to other procedural means to resolve
the matter; and 4) the resulting prejudice to the licensee's !
interests if the stay is granted. Finlav Testina Labora-
tories A , LBP-88-1A, 27 NRC 19,~23-26 (1988), citina,
Barker v. Winao, 40/ U.S. 514 (1972). '

3.3.2.2 Effect of Plant Deferral on Hearing Postponement '

The deferral of a plant which has been noticed for hearing
does not necessarily mean that hearings should be postponed.
At the same time, an ASLB does have authority to adjust
discovery and hearing schedules in response to such deferral.
Wisconsin Electric Power Co. (Koshkonong Nuclear Power Plant,
Units 1 & 2), CLI-75-2, 1 NRC 39 (1975). Note also that the
adjudicatory early site review procedures set forth in 10 CFRO Part 2 provide a means by which separate, early hearings may -

be held on site suitability matters despite the fact that the
)roposed plant and related construction permit proceedings
inve been deferred.

3.3.2.3 Sudden Absence of ASLB Member at Hearing

When there is a sudden absence of a technical member, con- i

- siderationofhearingpostponementmustbemade,andiftime
'

permits, the parties views must be solicited-before a
postponement decision is r6ndered. (gemonwealth Edison Co.
(Zion Station,-Units l & 2), ALAB-222, 8 AEC 229 (1974).

Note that in Connonwealth Edison Co. (Zion Station, Units 1 &
2), CLI-74-35, 8 AEC 374 (1974), the Commission reviewed ALAB- ,

- 222. While the-Commission was not in total agreement with-the
A> peal Board's setting of inflexible guidelines for invoking

e - t1e quorum rule, it agreed in princi)1e with the Appeal
| Board's view that all three ASLB mem>ers must' participate to
L the maximum extent possible in evidentiary hearings. As such,

it appears that the above guidance from ALAB-222 remains in
effect.-

3.3.2.4 Time Extensions for Case Preparation Before Hearing

3 In view of the disparity between the Staff and appilcant on >

1 the one hand and intervenors on the other with regard to the
U time available for review 'and case preparation, the Appeal
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Panel has been solicitous of intervenors' desires for
additional time for case preparation. let, LL, igulhtra
California EdisRD_CL (San Onofre Nuclear Generating Station,
Units 2 & 3), ALAB-212, 7 AEC 986, 99f-93 (1974). At the same
time, a party's failure to have as yet retained counsel does
not arovide grounds for seeking a delay in proceedings. j
Offslore,70wer System 1 (Hanufacturing License for Floating

)Nuclear Power Plants), LBP-75-67, 2 NRC 813 (1975). Moreover,
a party must make a timely request for additional time to

,

prepare its case; otherwise, it may waive its right to
complain. Edlic Service Co. of Indlar&_ Inn (Harble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC 179,
188-89 (1978). More recently, too, both the Commission and
the Appeal Board have made it clear that the fact that a party
may possess fewer resources than others to devote to a
proceeding does not relieve that party of its hearing
obligations. les Statement of Policy _gn_ Conduct of Licensina
Proceedinas, CL1-81-8. 13 NRC 452, 454 (1981); iflit.glu.in
Electric _Pw er_(L (Point Beach Nuclear Plant, Unit 1), ALAB-
696, 16 NRC 1245, 1261 n.29 (1982),

The Appeal Board granted Staff's request for ,n extension of a
deadline for filing written testimony but called the matter to
the attention of the Commission, which has supervisory
authority over the Staff. In granting the extension, made as
a result of the Staff's inability to meet the earlier deadline
due to assignment of Staff to Three Mile Island related
matters, the Board rejected the intervenor's suggestion that
it hold a hearing to determine the reasons for, and reason-
ableness of, the extension request. Florida Power and Licht
C9mpany (St. Lucie Nuclear Power Plant, Unit No. 2), ALAB-553,
10 NRC 12 (1979).

Where time extensions have been granted, the original time
period is not material to a determination as to whether due
process has been observed. Viroinia Elgetric & P_gycr_Cg2
(North Anna Nuclear Power Station, Units 1 & 2), ALAB-584,
11 NRC 451, 467 (1980).

3.3.3 Scheduling Disagreements Among Parties

Parties must lodge promptly any ebjections they may have to
the scheduling of the prehearing phase of a proceeding. Late
requests for changes in scheduling will not be countenanced
absent extraordinary unexpected circumstances. [gntgliditied
Ed1100 Co. of N.Y. (Indian Point, Units 1, 2 & 3), ALAB-377,
5 NRC 430 (1977).

| 3.3.4 Appeals of Hearing Date Rulings

As a general rule, scheduling is a matter of ASLB discretion.
As such, Appeal Boards are disinclined to interfere with
scheduling decisions absent a 'truly exceptional situation"
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\ which warrants ASl AB interlocutory consideration. hblit

Service Ch _q LtLib (Seabrook Station, Units 1 & 2), ALAB-295,
2 NRC 668 (1975?; bhiig JetyltL[h_gf jldL (Seabrook
Station. Units 3 & 2), ALAB-293, 2 NRC 660 (1975). Since
the responsibility for conduct of the hearing rests with
the presiding officer pursuant to 5 U.S.C. i 556(c) and
10 CFR l 2.718, the Ap)eal f>oard is reluctant to examine
a Licensing Board's scleduling decision except where
there is a claim that such decistor, constituted an abuse
of dir.cretion and amounted to a denial of procedural due
process, hhlic_SityJtL(0;_0Lindiana (Harble Hill
Nuclear Generating Station, Units 1 & 2), ALAB-459, 7 NRC
179,188 (1978); W11tunsin Elecir1Lbst_Ch (point
Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1260
(1982); LtontmLLLqh11ag_ttLhnr_[p (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 379
(1985); Qui t hyer Ch (Catawba Nuclear Station, Units 1
and 2), ALAB-813, 22 NRC 59, 74 & n.68, 83 (1985).

With regard to claims of insufficient time to prepare for a
hearing, even if a party is correct in its assertion that the
Staff received an initial time advantage in preparing test-
imony as a result of scheduling, it must make a reasonable
effort to have the procedural error corrected (by requesting

('N additional time to respond) and not wait to use the error as
(d) grounds for appeal if the party disagrees with the decision on
'

the merits. A party is entitled to a fair hearing, not a
perfect one. bblic Service Co d Lindiana (Marble Hill
Nuclear Generating Station, Units 1 & 2), ALAD-459, 7 NRC 179,
188-89 (1970).

Although, absent special circumstances, the Appeal Board will
generally review Licensing Board scheduling determinations
only where confronted with a claim of deprivation of due
process, the Appeal Board may, on occasion, review a Licensing
Board scheduling matter when that scheduling appears to be
based on the Licensing Board's misapprehension of an Appeal
Board directive. Sac, c4 L, Ep31gmers Po n t l a (Hidland
Plant, Units 1 & 2), ALAB-468, 7 NRC 464, 468 (1978).

3.3.5 Location of Ilearing

(RESERVED) -

3.3.b.1 Public Interest Requirements re Hearing Location

(RESERVED)

3.3.5.2 Convenience of Litigants Affecting llearing Location

CN As o matter of policy, most evidentiary hearings in NRC pro-
( ") ceedings are conducted in the general vicinity of the site of' the facility involved. In generic matters, however, when the
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hearing encon' passes distinct, geographically separated facil-
ities and no relationship exists between the highly technical
questions to be heard and the particular features of those
facilities or their sites, the governing consideration in
determining the place of hearing should be the convenience of
the participants in the hearing. PhihdthMLLinfr1L_Ch
(Peach Bottom Atomic Power Station, Ur~ts 2 & 3), AtAB-566, 10
NRC 527, 530-531 (1979).

3.3.6 Consolidation of Hearings and of Parties

Consolidation of hearings is covered generally by 10 CFR
9 2.716. Consolidation of parties is covered generally by 10
CFR i 2.715a.

A Board, on its own initiative, may consolidate parties who
share substantially the same interest and who raise substan-
tially the same questions, except when such action would
prejudice one of the intervenors. Edhdchhitiltttric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC
479, 501 (1986), dting,10 CFR 6 2.715a and Slatement of
Enlicy on Conduct of Littniing f roceedin91, CL1-81-8, 13 NRC
452, 455 (1981).

Consolidation is primarily discretionary with the Boards
involved. Taking into account the familiarity of the Licens-
ing Boards with the issues most likely to bear on a consoli-
dation motion, the Commission will interpose its judgment in
consolidation cases only in the most unusual circumstances.
Portland General El.e dr._is_C L (Pebble Springs Nuclear Plant,
Units 1 & 2), CL1-76-26, 4 NRC 608 (1976).

Under 10 CFR i 2.716, consolidation is permitted if found to
be conducive to the proper dispatch cf the Board's business
and to the ends of justice. DAiryh nd PoweL Capocrative (La
Crosse Boiling Water Reactor, Operating License and Show
Cause), LBP-81-31, 14 NRC 375, 377 (1981).

The Commission may in its own discretion order the con-
solidation of two or more export licensing proceedings,
and may utilize 10 CFR 6 2.716 as guidance for deciding
whether or not to take such action. Edlow Int.crnational
fat (Agent for the Government of India on Application to
Export Special Nuclear Materials), CLI-77-16, 5 NRC 1327,
1328-1329 (1977), Note, however, that persons who are
not parties to either of two adjudicatory proceedings have
no standing to have those proceedings consolidated under
Section 2.716. Ji at 1328. Where proceedings on two
septrate applications are consolidated, the Commission may
explicitly reserve the right to act upon the applications at
different times. [d10 Lint.trattfgal Co. (Agent for the
Government of India on Application to Export Special Nuclear
Materials), CLI-78-4, 7 NRC 311, 312 (1978). See also
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U flrankohle Transtatt, USA (Import of South African Uranium Ore
Concentrate), CLI-87-6, 25 NRC 891, 894 (1987).

3.3.7 In._CARCIA Hearings |

|
No reason exists for an jn_t agra hearing on securits grounds

|where there is no showing of some incremental gain in security
ifrom keeping the information secret. Duke power Co. :ment to Materials License SNM-1773, Transportation of(Amend-Spent 1

fuel from Oconee Nuclear Station for Storage at McGuire
Nuclear Station), CLI-80-3, 11 NRC 105, 186 (1980).

Procedures for in_n tgra hearings are discussed in Eacific r.
L[legiric Co. (Diablo Canyon Nuclear Power Plant, Units 1 &u
2), ALAB-580, 11 NRC 227 (1980).

Where a party to a hearing objects to the disclosure of
informs *1on and makes out a DIlma facie case that the material
is proprietary in nature, it is proper for an adjudicatory
board 'a issue a protective order and conduct an in camera
session, If, upon consideration, the Boarl determined that
the material was not proprietary, it would order the material
released for the public record. Metroogiltan_[disan_(1
(Three Mile Island Nuclear Station Unit 1), ALAB-807, 21 NRC

7 1195, 1214-15 (1985). See alsa [pmannalth Edison _Sgt (Zion
( Station, Units 1 and 2), ALAB-196, 7 AEC 457, 469 (1974),
(

Because the party that seeks disclosure of allegedly proprie-
tary information has the right to conduct cross-examination in
simera, no prejudice results from an adjudicatory board's use
of this procedure. Jhree Mile Island, nata, 21 NRC at 1215.

Following issuance of a protective order enabling an in-
'ervenor to obtain useful information, a Board can defer-

ruling on objections concerning the public's right to know
until after the merits of the case are considered; if an
intervenor has difficulties due to failure to participate in
in camera sessions, these cannot affect the Board's ruling on
the merits. Wisconsin Elcriric Power Cg.,, (Point Beach Nuclear
Plant Units 1 and 2), LBP-81-65,14 NRC 1017,1025 (1981). .

3.4 11 sues for llearjng

The judgment of a Licensing Board with regard to what is or is not in
controversy in a proceeding being conducted by it is entitled to
great respect. Northern State 1_ Power Company (Prairie Island Nuclear
Generating Plant, Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).

A Licensing' Board does not have the power to explore matters beyond
-those which are embraced by the notice of hearing for the particular
proceeding. This is a holding of general applicability. Portlandn) fipneral Electric Comoany (Trojan Nuclear Plant), ALAB-534, 9 NRC 287,(

U 289-90 n.6 (1979); Public Service Comany of Indiana (Marble Hill

JANUARY 1992 HEARINGS 47

-- - . - __ _ - - - _ _ = - _ -



__ _ . _ . .

9 3.4
'Nuclear Generating Station Units 1 and 2), ALAB-316, 3 NRC 167, 170-

71 (1976). See als.g %qrihern Indlapa Public_SCIYk e_Com iny (Bailly
Generating Station, Nuclear-1), ALAB-619, 12 NRC 558, 565 (1980);
$9514MM11h_fd11QD_GMp3DY (Zion Station, Units 1 & 2), ALAB-616,12
HRC 419, 426 (1980), Mekopolitanldison Co. (Three Mile Island
Nuclear Station, Unit No. 1), LDP-83-76, 18 NRC 1266, 1269, 1286
(1983).

The Commission's delegation of authority to a Licensing Board to
conduct any necessary proceedings pursuant to 10 CFR Part 2, Subpart
G includes the authority to permit ar applicant for a license
ainendment te file contentions in a howring requested by other parties
even though the applicant may have waived its own right to a hearing.
There are no specific regulations which govern the filing of
contentions by an applicant. However, since an applicant is a party
to a proceeding, it should have the same rights as other parties to
the proceeding, which include the right to submit contentions, 10 CFR
6 2.714, and the right to file late contentions under certain
conditions, 10 CFR S 2.714(a). Kerr-McRt_tlhmlIDl_CEL (West
Chicago Rare Earths Facility), L3P-84-42, 20 NRC 1296, 1305-1307
(1984).

The issue of management capability to operate a facility is 'oetter
determined at the time of the operating license application, than
years in advance on the basis of preliminary plans. Carolina Power &
Ligh1_1L (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 & 4),
ALAB-577, 11 NRC 18 (1980), Eg_q1ftad, CLI-80-12, 11 NRC 514 (1980).

A decisionmaking body must confront the facts and legal arguments
presented by the parties and articulate the reasons for its con-
clusions on disputed issues, i.e., take a hard look it the salient
problems. MD100l M giric (94 (Callaway Plant, Unit 1), ALAB-740,18
NRC 343, 366 (1983), sitino, Public Service Co. of t{ew Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977),
.a.ff'd, CLI-78-1, 7 K 1 (1978), aff'd sub nom. , New Enoland
Cotlition on Nuclear Pollution v. NR(, 582 F.2d 87 (1st Cir, 1078);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-781, 20 NRC 819, 836 (1984), Affirmino in cart
(full power license for Unit 1), LBP-82-70,16 NRC 756 (1982).

Findings under 10 CFR f 2.10a(a) on a need for a pdlic hearing on
issues involved in an application for an operating license cannot be
made until after such application is filed. Such finding must be
based on the application and information then avalleble. Carolina
P.ower & tichi Cut (Shearon Harris Nuclear Plant, Units le 2, 3 & 4),
ALAB-577, 11 NRC 18 (1980), modit'ied, CLI-83-12,11 NRC 514 (1980) .

Since the Appendix 1 (of 10 CFR 50) rule itself does not specify
health effects, and there is no evidence that the purpose of the
Appendix I rulemaking was to determine ganerally health effects from
Appendix I releases, it follows that health effects of Appendix 1
releases must be litigable in individual licensing proceedings.
Public Service ComnanY of OklahqE (Black Fox Station, Units 1 and
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b/ 2), CLI.80-31, 12 NRC 264, 276 (1980), lige also Consolidated Edis_qn

Coc of N.Y._ (Indian' Point, Unit No. 2); Power Authority of the State
,

'

'of N.Y. (Ir.dian Point, Unit No. 3), LBP-82-105, 16 NRC 1629, 1641.

(1982), citina, Black Fox, s pI3, 12 NRC_at 264.

U)on certification the Comission held that in view of the-f act that-

tae TMI: accident resulted:in generation of hydrogen gas 15. excess ofc

hydrogen generation design-basis assumptions of 10 CFR A 50.44,
hydrogen gas control could be properly litigated under Part 100.
Under Part 100, hydrogen control measures beyond those required by
10 CFR S 50.44 would be-required if it is determined that' there is a
credible loss-of-coolant accident scenario entailing hydrogen
generation,- hydrogen combustion, containment breach or leaking, and'

offsite radiation. doses in excess of Part 100 guidelines values.
Metropolitan Edison [qmp3ny (Three Mile Island, Unit-No.1), CLI-
80-16, 11 NRC.674, 675 (1980). See also Illinois bygr_C h (Clinton

"y Power Station, Unit-1)',-LBP-82-103, 16 NRC 1603,-1609 (1982), citina, l
Three Mile Island, suora, 11 NaC at 675.

'A genuine. scientific disagreement on a central decisional issue is
the type of matter that should ordinarily be raised for adversarial,

exploration and eventual resolution in the adjudicatory context.
BLtIpoolitan Edison (gi-(Three Mile Island Nuclear Station, Unit 1),

~

;ALAB-715,-17 NRC 102, 105-(1983), jigg yjrajnia Electric and Power
fi -[ L (NorthiAnna: Power Station,-Units 1 and 2 , CLI-76-22, 4 NRC 480,

Aff'# nth _ ngs Virainta- Electrle)and Power Co. v. NRC,i* )1 -491:(1976),-kX 571-F.2d 1289 (4th Cir. 1978); Consumers hwer C L (Midland Plant,
Units I and 2),; ALA8-691,16 NRC 897 - 912-13 (1982), r.gy11y jfj;11ngd,
CLI-83-2, 17 NRC 69 (1983);

e

+ The Comission.may enti.ely eliminate certain. issues from operating
license consideration on the ground that they.are suited for
examination only at the earlier construction permit stage. Short of
that,; the Comission has consideraole discretion to_ provide by rule
that only issues that were or could have-_been raised by a party to a

,

L the' construction permit proceeding will not be entertained at the
n - _ operating licensefstage except upon such a showing as " changed- '

circumstances"_ or " newly. discovered evidence " - Comission _ practice,
however, has been to determine the litigability-_of.. issues _at the

-

Loperating-license stage with reference to conventional res judicata
L and collateral estoppel principles. . Southern California Edison Co."

-:(San Onofre Nuclear Generating Station.,1 Units.2 and 3), ALAB-717 .17
- NRC:346,354.(1983), fitino, Southern' Caltfornia Edison Co. -(San ~ --
Onofre1 Nuclear-Generating Station, Units 2 and.3), ALA8-673,-15 NRC_ l

'
-

688,696-97t(1982),p, -

i.

It is not a profitable use of' adjudicatory time to litigate the
a Probabilistic Risk' Assessment--(PRA) methodology-used on the chance
[ - that different methodology would identify a new problem or sub-
f -stantially modify existing safety concerns'. If it is known t'r a.
J problem exists which would be illustrated by a change in PC > ' od-

ology,,that problem can be litigated directly; there is no . . to -
p 1
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modify the PRA to consider it. Ebiladelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 73 (1983).

3.4.1 Intervenor's Contentions - Admissibility at llearing

Contentions are like Federal court complaints; before any
decision that a contention should not be entertained, the
proponent of the contention must be given some chance to be
heard in response. Lona Island Liahtiaqh (Shoreham Nuclear
Power Station, Unit 1), LBP-SI-18, 14 NRC 71, 73 (1981),
sitj_qg, {{ouston Lightina and _ Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-565, 10 NRC 521 (1979).

10 CFR 5 2.714 sets forth the criteria by which ASLBs are to
judge the admissibility of contentions. Pursuant to that
regulation, a contention is acceptable as an issue in
controversy if some basis is provided for the contention and
the basis is set forth with particularity. In passing on the
admissibility of a contention, a licensing Board is not to
consider the merits of the contention itself. Alabama _PJLwer
[_qi (Joseph M. Farley Nuclear Plant, Units 1 & 2), ALAB-182, 7
AEC 210, 216 (1974); Duouesne Licht CL (Beaver Valley Power
Station, Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Illinois
Egwer (h (Clinton Power Station, Units 1 and 2), LBP-81-15
13 NRC 708, 711 (1981).

Although amendments to the Commission's Rules of Practice
with regard to intervention have affected the time as to
which contentions must be filed, the amended rules retain the
requirement that the basis for contentions be set forth with
reasonable specificity. 10 CFR 5 2.714(b); Pacific Gas _and
Electric Co (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, 802 n.73 (1983), Egyiew dealed, CLI-
83-32, 18 NRC 1309 (1983). A Licensing Board is not author-
ized to admit conditionally, for any reason, a contention that
falls short of meeting the requirement of reasonable specifi-
city set forth in 10 CFR S 2.714. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 467
(1982), vacated in cart _9n other arounds, CLI-83-19, 17 NRC
1041 (1983).

General fears or criticisms of past practices of the nu-
clear industry or the applicant are not appropriate bases
for contentions unless tiere is reason to suspect the
specific procedures or safety-related tests used in a
proposed demonstration program which requires a license
amendment. Wiscon_ sin Electric Power Co. (Point Beach Nuclear
Plant, Units 1 and 2), LBP-81-55, 14 NRC 1017, 1026 (1981).

Where the laws of physics deprive a proposed contention of any
credible or arguable basis, the contention will not be
admitted. Phil3delphia Electriq Co. (Limerick Generating
Station, Units 1 and 2), tBP-84-16, 19 NRC 857, 070 (1984),
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aff'd, ALAB-765, 19 NRC 645, 654 n.13 (1984); tempace Houston.
Liohtina and Power.Co (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-590,-11 NRC 542 (1980).

Whether or not a basis for contentions has been established
must be decided by considering the contentions in the context
of the entire record of the case up to the time the conten-
tions are filed. Thus, when an application for a license "

amendment is itself incomplete, the standard for the admission
of contentions is lowered, because it is easier for pett-
tioners to have reasons for believing that the application has
not demonstrated the safety of the proposed procedures for
which an amendment is sought. 111Consin Electric Power Co
(Point Beach Nuclear Plant, Units 1 and 2), .LSP-81-45,14 NRC
853 (1981).

A contention concerning the health effects of radon emissions
will-be admitted only if the documented opinion of one or more *

: qualified authorities:is provided to'the Licensing Board that
the incremental-'(health effects of) fuel cycle-related radon
emissions will be greater than those determined in the Appeal
Board proceeding - -Philadelcula Electric Co . (Lioerick :a

Generating Station, Units 1 and 2), l.BP-82-43A, 15 NRC 1423, -

1454 (1982),' citina, PhiladelohiLElectric C.92 (Peach Bottom'
-Atomic Power Station, Units 2 and 3), ALAB-654, 14 NRC 632,-

635-(1981).

-Where the only NEPA matters in controversy are legal con--

-tentions that there has been a failure to comply with NEPA and
10 CFR Part 51, the Board may rule on the contentions without
further evidentiary: hearings, making use of the existing
evidentiary record and. additional material of which .it can
take official notice. Metropolitan Edison Co. (Three Mile -

Island Nuclear Station,' Unit 1), LBP-81-60, 14 NRC 1724, 1728
-

. -(1981).-
~~ '

-

,

When considering admission of new intervenor contentions based
-_on new regulatory requirements,- the _ Licensing Board.must find -
a ," nexus" between the new requirements and the ) articular -
-facilityLinvolved in the proceeding,;and that tle contentions'

'

raise significant issues.- The new contentions need not be
-solely-related to contentions previously admitted, but may
address themselves-tosthe=new requirements imposed. JPacific

_

Rits_and Electric Co (Diablo Canyon. Nuclear Power Plant, Units '

I and 2), LBP-81-5, 13 NRC'226/ 233-34 (1981).

As a general rule, Licensing Boards should not accept in
individual: license proceedings contentions which areT(or

i- about to become) the subject of general rulemaking by the '
''

Commission. As a corollary, certain issues included in an-
f adjudicatory proceeding may'be rendered inappropriate for--
( resolution in= that proceeding because the Comission has taken

generic action during;the pendency of the adjudication.- There
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may nonetheleas be situations in which matters subject to
generic consideration may also be evaluated on a case-by-case
basis where such evaluation 1s contemplated by, or at least
consistent with, the approach adopted in the rulemaking
proceeding. tietropolitan Edison Ch (Three Mile Island
Nuclear Station, Unit No. 1), ALAB-729, 17 NRJ 814, 889-90
(1983), aff'd, CLI-84 11, 20 NRC 1 (1984).

3.4.2 Issues Not Raised by Parties

A Licensing Board may, on its own motion, explore issues
which the parties themselves have not placed in controversy.
10 CFR i 2.760a; Egns.glidtttLHhsn_Cn. of_H.Y lDL_

(Indian Point Nuclear Generating Station, Units 1, 2 & 3),
ALAB-319, 3 NRC 188, 190 (1975). This power, however, is not
a license to conduct fishing expeditions and, in operating
license proceedings, should be exercised sparingly and only in
extraordinary circumstances where the Board concludes that a
serious safety or environmental issuc remains. [gnt911dg.en
Bhon Co. of N.Y. (Indian Point Nuclear Generating Station,
Unit 3), CLI-74-28, 8 AEC 7 (1974); Igus Utilities Gene. ratino
C h (Comanche Peak Steam Electric Station, Units 1 and 2),
CLI-81-24, 14 NRC 614, 615 (1981); gazglirta Power and Linh1
(q. and North Carolina QMgttt_&Lrticioal Pgwer Aggqcy (Shearon
Harris Nuclear Plant), LBP-85-49, 22 NRC 899, 915 n.2 (198D
The Commission's Indian Point ruling has been incorporated
into the regulations in modified form at 10 CFR ! 2.760a,

When a Licensing Board in an operating license proceeding
considers issues which might be deemed to be raised sua soonte
by the Board, it nould +.ransriit copies of the order raising
such issues to the Commission and General Counsel in accor-
dance with the Secretary's memo of June 30, 1981. liqu11gn
light _ing_a_n.d Power (L (South Texas Project, Units 1 and 2),
LBP-81-54, 14 NRC 918, 922-923 (1981).

The Licensing Board may be alerted to such serious issues not
raised by the parties through the statements of those making
limited appearances. Sgg ig_w_LEl,.getric Licht & Power Co.

.

(Duaae Arnold Energy Center), ALAB-108, 6 AEC 195, 196 n.4
(1973).

'

Pursuant to authority granted under 10 CFR S 2.760a, the
presiding officer in an operating license proceeding may
examine matters not put into controversy by the parties only
where he or she determines that a serious safety, environ-
mental or common defense and security matter exists. Texas
Utilities Generatino Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), Cl.1-81-24, 14 NRC 614, 615 (1981);
Vermont Yankee Nucin r Power (pth (Vermont Yankee Nuclear
Power Station), ALAB-859, 26 NRC 13, 25 (1987),,tgqnns1 L
denied on other crounds, ALAR-876, 26 NRC 277 (1987).
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The Connission has directed that when 6 Licensing Board or
an Appeal Board raises an issue sua sconts in an operating
license proceeding, it must issue a separate order making the
requisite findings, briefly state its reasons for raising the
issue, and forward a copy of the order to the OGC and the
Connission. [pmanche_fuh, CL1-81-24, tunra; yermont Ygnhet
Nuclear power Coro (Vermont Yankee Nuclear Power Station),
ALAB-669, 26 NRC 13, 2S (1987). A Licensing Board may raise a
safety issue ing_iponte when sufficient evidence of a serious
safety matter has been presented that reasonable minds could
inquire further. Very specific findings are not required.

since they could cause prejudgment problems. The Board need
only give its reasons for raising the problem, Southern
California Edison CQ2 (San Onofre Nuclear Generatin9 Station,
Units 2 and 3), LBP-SI-36, 14 NRC 691, 597 (1981).

'

In an operating license proceeding where a hearing is
convened as a result of intervention, the Licensing Board
will resolve all issues raised by the parties and any

'

issue; which it' raises sua soo.n12 SQniglidated Edison
fL _of N.Y J n (Indian Point Nuclear Generating Station,
Units 1, 2 & 3). ALAB-319, 3 NRC 188, 190 (1916). The
decision as to all other matters which need to be con-
sidered prior to issuance of the operating license is the

fN responsibility of the NRC Staff alone. Indian Poiftt,
I!, d iugn, 3 NRC at 190; Portland General _ Electric Ch (Trojan

' Nuclear Plant), ALAB-181, 7 AEC 207, 209 n.7 (1974);
Kan141Jias and Electric Co2 (Wolf Creek Generating
Station, Unit 1), LBP-84-26, 20 NRC 53, 58 (1984). Once
the Licensing Board has resolved all contested issues and
any lua soontg issues, the NRC Staff then has the authority

' to decide if any other matters need to be considered
-

prior to the issuance of an operating license, lext:;
Utilities GerLqta.tjag_Ch (Comanche Peak Stea'n Electric
Station, Unitt I and 2), LBP-81-23, 14 NRC 159 (1981).
The mere acceptance of a contention does not justify a
Board's assuming that a serious safety, environmental, or
consnon defense and security matter exists or otherwise relieve
it of the obligation under 10 CFR 6 2.760a to affirmatively
determine that such a situation exists. lexas Utiliti n
Generating _(pa (Comanche Peak Steam Electric Station, Units 1
and 2), CLI-81-36, 14 NRC 1111, 1114 (1981).

In a construction permit proceeding, the Licensing Board has a
duty to assure that the NRC Staff's review was adequate, even
as to matters which are uncontested. Rulf States Utilitf n
CL. (River Bend Station, Units 1 & 2), ALAB-444, 6 NRC 760,
774 (1977).

3.4,3 Issues Not Addressed by a Party

p)I The fact that the Staff may be estopped from asserting a
" position does not affect a Board's independent responsibility
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to consider the issue involved. Equthern CalifoIDia Edison >

rdLi. (San Onofre Nuclear Generating Station, Units 2 & 3),
ALAB-268, 1 NRC 383 (1975).

An adjudicatory board's examination of unresolved generic
safety issues, not put into controversy by the parties, is
necessarily limited to whether the Staff's approach is
plausible, and whether the explanations given for support of
continued safe operation of the facility are sufficient on
their face. Northern States Power comoany (Monticello Nuclear
Generating Plant, Unit 1), ALAB-620, 12 NRC 574, 577 (1980).

The parties must be given an opportunity, at oral hearing or
by written pleadings, to produce relevant evidemo concerning
abuses of Commission regulations and adjudicatory process, but
if a party fails to formally tender such evidence, the
Licensing Board should not engage in its own independent and
selective search of the record. Philadelohia Elettr.is_Cp2
(Fulton Generating Station, Units 1 and 2), ALAB-657, 14 NRC

'967, 978 (1981).

3.4A Separate Hearings on Special Issues

Pursuant to a Licensing Board's general power to regulate
the course of e hearing under 10 CFR s 2.718, such Boards
have the authority to consider, either on their own or
at a party's . request, a particular issue separately from
and prior to other issues that must be decided in a pro-
ceeding. Potomac Eltetric Power Co. (Douglas Point
Nuclear Generating Station, Units 1 & 2), ALAB-277, I HRC '

539, 544 (1975). See also 10 CFR Part 2, Appendix A,
para. I(c)(1). Indeed, multiple contentions can be grouped
and litigated in separate segments of the evidentiary
hearing so as to enable the Licensing Board to issue
separate partial initial decisions, each of which de-
cides a major segment of the case. Lono IslaDiliRILt.iDE
[L. (Shoreham Nuclear Power Station, Unit 1), LBP-93-30, 17
NRC 1132, 1136 (1983).

In.a special proceeding, where the Commission has specified
the issues for hearing, a Licensing Board is obliged to
resolve all such issues even in the absence of active
participation by intervenors. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-772, 19 NRC
1193, 1263 (1984), riv'd 10 oart on other arounds, CLI-85-2,
21 NRC 282 (1985).

A request for a low-power license does not give. rise to an
entire proceeding separate and apart from a pending full-power
operating license proceeding. Paciffe Gas and Electric Co.
(Diablo Canycn Nuclear Power Plant, Units 1 and 2), CLI-82-39,
16 NRC 1712, 1715 (1982), citino, facihc Gas and Electrjllo,
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'V (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5,

13 NRC 361 (1981).

The Appeal Board's holding in Potomac Elerdric Power (ig
(Douglas Point Nuclear Generating St.ation, Units 1 and 2),
ALAB-277, 1 NRC 539 (1975), that any early findings made by a
Licensing Board, in circumstances where the applicant had dis-
closed an intent to postpone construction for several years,
would be open to reconsideration "only if supervening develop-
ments or newly available evidence so warrant", does not sup-
port a later Licensing Board's action in imposing a similar
limitation on the right to raise issues which vere not encom-
passed by the early findings. Egnton_Lighl1Dg and Power _IL
(Allens Creek Nucient Generating Station. Unit 1), ALAB-535, 9
NRC 377, 386-387 (1979), reconsidm_denigd, ALAB-539, 9 NRC 422
(1979).

3.4.5 Construction Permit Extension Proceedings

An applicant who fails to file a timely request for an
extension of its construction permit and allows the permit
to expire does not automatically forfeit the permit. The
Comission has- held that a construction permit does not lapse
until the Comission has taken affirmative action to complete

f~N the forfeiture. The Commission will consider and may grant an
~\j untimely apalication for an extension of the construction(

permit, witicut requiring the initiation of a new construction
permi!. proceeding. However, the applicant must still
establish good cause for an extension of its permit. In
addition, the applicant is not entitled to continue its
construction activities after the expiration date of its
permit and prior to any extension of its permit. Igni
UtilitieLElectricA (Comanche Peak Steam Electric Station,
Unit 1), CLI-85-4, 23 NRC 113, 120 & nn. 4-5 (1986).

Intervenors in a construction permit extension proceeding may
,
' only litigate those issues that (1) arise from the reasons

assigned to the requested extension, and (2) cannot abide the
operating license proceeding. Northern Indiana Public Serving
C h (Bailly Generating Station, Nuclear 1) .LBP-80-31, 12 NRC
699, 701 (1980); Lono Island Lichtina Ch (Shoreham Nuclear

i~ Power Station, Unit 1), LBP-82-41, 15 NRC 1295, 1301 (1982).

| Contentions having no discernible relationship to the
construction permit extensicn are inadmissible in a permit
extension proceeding; a show-cause proceeding under 10 CFR
5 2.206 is the exclusive remedy. Northern Indiana Public
Service Co. (Bailly Generating Station, Nuclear 11, LBP-81-6,

,

! 13 NRC 253, 254 (1981), citing, Northern Indiana Public
Servicq_{L. (Bailly Generating Station, Nuclear 1), ALAB-619;

fx- 12 NRC 558 (1980); jihgr_9hm, supra,15 NRC at 1302; Public
"

|- (") Service 10, of_tig>dlamoshire (Seabrook Station, Unit 2), CLI-
84-6, 19 NRC 975, 979 (1984).
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l
The focus of any construction permit extension proceeding is '

to be whether " good cause" exists for the requested extension.
Determination of the scope of an extension proceeding should
be based on " common sense" and the " totality of the circum-
stances," more specifically whether the reasons assigned for
the extension give rise to health and safety or environmental
issues which cannot appropriately abide the event of the
environmental review-facility operating license hearing. A
contention cannot be litigated in a construction permit
extension proceeding when an operating license proceeding is

.

pending in which the issue can be raised; and, prier to the
operating 11 ense proceeding, a contention having nothing
whatsoever to do with the causes of delay or the permit
holder's justifications for an extension cannot be litigated
in a construction permit proceeding. In seeking an extension,
a permit holder must put forth reasons, founded in fact, that
explain why the delay occurred and those reasons must, as a
matter of law, be sufficient to sustain a finding of good
cause. Mh1821.9.n Public Powfr Sysoly System (WPPSS Nuclear

.

Project Nos. I and 2), CLI-82-29, 16 NRC 1221, 1227, 1229-30
(1982), siting, Indiana and Michtgan Elestric Co, (Donald C.
Cook Nuclear Plant, Units 1 and 2), ALAB-129, 6 AEC 414
(1973);. Northern Indiana Public Service _CQ.i. (Bailly Generating
Station, Nuclear 1), ALAB-619, 12 NRC 553 (1980). .Ssg
MAffglgn Public Po_wer Supply _1gilsa (WPPSS Nuclear Project -

No. 1), ALAB-77), 19 NRC 1183, 1189 (1984).

The NRC's inquiry will be into reasons that have contri-
buted to the delay in construction and whether those
reasons constitute " good cause" for the extension; the
same limitation to apply to any interested person seeking
to challengo the request for an extension, The most
" common sense" approach to the interpretation of Section
185 of the Atomic Energy Act and 10 CFR s 50.55 is that
the scope of a construction permit extension proceedir.g
is limited to direct challenges to the permit holder's
asserted reasons that show " good cause" justification for
the delay. WPPSS, supra, 16 NRC at 1228-1229; Washin_g123
EyAlic Power Synoly Sys. tem (WPPSS Nuclear Project No. 2),
ALAB-722, 17 NRC 546, 550-51 (1983); Eublic Service Cg _af
New Hamoshirn (Seabrook Station, Unit 2), CL1-846, 19 NRC 975,
978 (1984); Texas Utilities Electr.icdom (Comanche Peak Steam
Electric Station, Unit 1), CLI-86-4, 23 NRC 113, 12! (1986).

A permit holder may establish good cause for delays by
showing a need to correct deficiencies which resulted from a
previous corporate policy to speed construction by intention-
ally violating NRC requirements, The permit holder must also
show that the previous policy has since been discarded and
repudiated. Texa.1__Qtilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), CLI-86-15, 24 NRC 397, 403 (1986).

4
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. (./ 3.5.1 Use of Sumary Disposition

The Commission and Appeal Board have encouraged the use of
sumary disposition to resolve contentions where an intervenor
has failed to establish that a genuine issue exists.
Dairvianif_pR r_CADParative (La Crosse Boiling Water Reactor),
LBP-82-58, 16 NRC 512, 519 (1982), citino, NE thern States
Power Co. (Prairie Island Nuclear Generating Plant, Units 1
and 2), CL1-73-12, 6 AEC 241, 242 (1973), Aff'd.Aub nom. BPl
v. AEG, 502 F.2d 424 (D.C. Cir.1974); ll2uston Lichtino and
EQEer Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542, 550-551 (1980); Mississiooi Power and
Licht Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-
130, 6 AEC 423, 424-425 (1973).

. A Licensing Board will deny intervenors' motion for sumary
disposition where the intervenors have not raised any
litigable issues because of their failure to submit admissible
contentions. Public Service Co. of New Hampshire (Seabrook
Station, Units-1-and 2),-LBP-89-38, 30 NRC 725, 741 (1989).

3.5.1.1 Construction Permit Hearings

-While, as a general rule, summary disposition can be granted
in nearly any proceeding as to nearly any matter for which

n[f there is no genuine issue of material fact, there is an
G~ exception.under NRC Practice. In construction permit

: hearings, summary disposition may not be used to determine the
ultimate issue as to whether the CP will be granted. 10 CFR
S 2.749(d). Eqq Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), LBP-80-15, 11 NRC 765, 767
(1980).

._3.5.1.2 ' Amendments to Existing Licenses

Sumary disposition may be used in license amendment proceed-
ings where a hearing is held with respect to the amendment.
Boston Edison Co. (Pilgrim Nucleer Station, Unit 1), ALAB-191,
7 AEC 417 (1974). .Sf.g, g& , Public Service Electric and Gat
[L. (Salem Nuclear Generating Station, Unit 1), LBP-79-14, 9
NRC 557, 556-567'(1979); Florida Power and Licht h (Turkey
Point Nur. lear Generating Plant, Units 3 and 4), LBP-85-29, 22
NRC 300, 310 (1985).

3.5.2 Motions for Sumary Disposit'lon

Under the Rules of Practice,10 CFR Part 2, a motion for
sumary disposition should be granted if the Licensing'00;rd,

i- determines, with respect to the question at issue, that there
is no genuine issue as to any material fact and that the!-

_

moving party is entitled to a decision as a matter of law.
| (p _|

j. 10 CFR 5 P. 749(d).v
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10 CFR 9 2.749 permits a Board to deny sumarily motions for
sumary disposition which occur shortly before a hearing where
the motion would require the diversion of the parties' or the
Board's resources from preparation for the hearing. Ihg
Eggents of the Univently_of_ California (UCLA Reser.rch
Reactor), LDP-8?-93, 16 NRC 1391, 1393 (1982).

The Board may not dictate to any party tne manner in which it
presents its case. The Board may not substitute its judgment
for the partics' on the merits of their case in order to
sumarily dismiss their motions, but it must deal with the
motions on the merits before reaching a conclusion. E1A
Egnat.h_Rea.qigt, san,16 NRC at 1394,1395.c

Under the NRC Rules of Practice, there is required to be
annexed to a motion for sumary disposition a " separate, short
and concise statement of the material facts as to which the
moving party contends that there is no genuine issue to be
heard." Qairvla_nd Powgr Cooperative (Ia Crosse Boiling Water

. Reactor), LBP-82-58, 16 NRC 512, 520 (1982), citina, 10 CFR
5 2.749(a). Where such tacts are properly presented and are
not controverted, they are deeiaed to be admitted. 1,a Crosse,
n2n,16 NRC at 520; Lona Island Liahtina Co. (Shoreham
Nuclear Power Station, Unit 1), LBP-87-26, 26 NRC 201, 225
(1987), reconsid. denied, LBP-87-29, 26 NRC 302 (1987); Eyblir
Service Co. of New Hamoshire (Seabrook Station, Units 1 and
2), ALAB-932, 31 NRC 371, 422-23 (1990); advanced Medical
Systemi (One Factory Row, Geneva, Chio 44041), LBP-91-9, 33
NRC 212, 216 & n.15, 218 (1991). Egg Flori_da Power and Liaht
h (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-85-29, 22 NRC 300, 305 (1985).

If there is any possibility that a litigable issue of fact
exists or any doubt as to whether the parties should have
been permitted or required to proceed further, the motion
must be denied. General Electric Co. (GE Morris Operation
Spent Fuel Storage f acility), LBP-82-14,15 NRC 530, 532
(1982). As the Board rules on such a motion, all state-
ments of material facts required to be served by the
moving party must be deemed to be admitted, unless con-
troverted by the statement required to be served by the
opposing party. 10 CFR S 2.749. Motions for sumary
disposition-under Section 2.749 are analogous to motions
for suraaary judgment under P,ule 56 of the Federal. Rules
of Civil Procedure. Ta defeat a motion for sumary dis-
position, an opposing party must present facts in an
appropriate form. Conclusions of law and mere arguments
are not sufficient. The asserted facts must be material
and of a substantial nature, not fant'ful or merely
suspicious. Where neither an answer opposing the motion
nor a statement of material fact has been filed by an
intervenor, and where Staff and applicants have filed
affidavits to show that no genuine issue exists, the motion
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Generating Plant, Units 3 and 4), LBP-86-27, 24 NRC 255, 261
(1986); Luna Island Light.ing_Ch (Shoreham Nuclear Power
Station, Unit 1), LBP-87-26, 26 NRC 201, 212, 216 (1987),
r10.gnsid. denied, LBP-87-29, 26 NRC 302 (1987); Ph'ladelohia
Electric CL (Limerick Generating Station, Unit 1), LBP-88-12,
27 NRC 495, 498, 506 (1988); florida Power and_ Light _Cp2 (St.
Lucie Nuclear Power Plant, Unit 1), LBP-88-21, 28 NRC 455, 475
(1988); Public Sery_ing_Co. of Nealistanshire (Seabrook Station,
Units 1 and 2), LBP-89-9, 28 NRC 271, 272-73 (1989); All
Chemical IsotoueJnr_1chnent. InC2, LBP-90-26, 32 NRC 30, 36-38
(1990); Public Service Co._pf.New BAmnitLirg (Seabrook Station,
Units 1 and 2), LBP-90-44, 32 NRC 433, 447 (1990).

All material facts set forth in the motion and not adequately
controverted by the response are deemed to be admitted. 10
CFR 9 2.749(a). ClgyllaDd Electric Qliginatina Co (Perry
Nuclear Power Plant, Units 1 and 2), LBP-83-3,17 NRC 59, 61
(1983); LgB9_ Island Liohtino Co2 (Shoreham Nuclear Powet
Station. Unit 1), LBP-87-26, 26 NRC 201, 225 (1987), r1Can1R
dgnigd, LBP-87-29, 26 NRC 302 (1987); PublIq_ Jar _tice Co. of
Egy__tig_moshire (Seabrook. Station, Units I and 2), ALAB-932, 31
NRC 371, 422-23 (1990); Advanced Medical Systems (Gae Factory
Row, Geneva, Ohio 44041), LBP-91-9, 33 NRC 212, 216 & n.15,
218 (1991). A party opposing the motion may not rely on a

(T simple denial of material facts stated by the movant but must
( J- set forth specific facts showing that there is a genuine
V issue. 10 CFR s 2.749(h); ligtLiton Lichtina and Power (A

(South Texas Project, Units 1 and 2), LBP-86-15, 23 NRC 595,
632-33 (1986); Cleveland Electric 111uminatinq A (Perry
Nuclear Power Plant, Units 1 and 2),-ALA8-841, 24 NRC 64, 93
(1986); Public Servicg_Co. of New Hamoshire (Seabrook Station,
Units 1 and 2), LBP-86-30, 24 NRC 437, 445 (1986); Lgag
Island Liahtina C h (Shoreham Nuclear Power Station, Unit 1),
LBP-87-26, 26 NRC 201, 212, 216 (1987), reconsid. deni.gd, LBP-
87-29, 26 NRC 302 (1987); Philadelohia Electric Co. (Limerick
Generating Station, Unit 1), LBP-88-12, 27 NRC 495, 498, 504-

. 06 (1988); Advanced Medical Systems (One Factory Row, Geneva,
' Ohio 44041), LBP-90-17, 31 NRC 540, 542 & n.5'(1990). Where a-

prty opposing the motion is unable to file affidavits in
opposition in the time available, he may file an affidavit
showing good reasons for his inability to make a timely
response in which case the Board may refuse summary disposi-
tion or grant a continuance to permit proper affidavits to be
prepared. 10 CFR 5 2.749(c).

|- As to affidavits in support of a motion for a sunnary dis-
position, a document submitted with a verified letter in
which the attestation states that the person is " duly
authorized to execute and file this information on behalf
of the applicants" is not sufficient to make the document

[ ]/ admissible into evidence pursuant to i 2.749(b). An affi-
davit must be subm!tted by a person to show he is compe-i
tent to testify to all matters discussed in the document.
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Cleveland _ Electric Illuminat.ing.fL (Perry Nuclear Power
Plant, Units 1 1 2), ALAB-443, 6 NRC 741, 755 (1977).

Although 10 CFR E 2.749(b) does not expressly require that
the affidavit be based on a witness' personal knowledge of the
material facts, a Board will require a witness to testify from
personal knowledge in order to establish material facts which
are legitimately in dispute. This requirement applies as
well to expert witnesses who, although generally permitted to
base their opinion testimony on hearsay, may only establish
those material facts of which they have direct, personal
knowledge. Commonwealth Edison Co (Braidwood huclear Power
Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 418-419
(1986).

Movant's papers which are insufficient to show an absence of
an issue of fact, cannot premise a 9 rant of sumary judgment.
Similarly, a response opposing a motion for sumary judgment
must have a statement of material facts. Here allegations and
denials will not suffice, but there must be a showing of
genuine issues of fact. Houston Lichtina and Power Co,
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-629,
13 NRC 75, 78 (1981); Viroinia Electric and Power Camp. gay
(North Anna Nuclear Power Station, Units 1 b 2), ALAB-584, 11
NRC 451 (1980); Pennsvivania PoweL and Licht [L (Susquehanna
Steam Electric Station, Units 1 and 2), LBP-SI-8, 13 NRC 335,
337 (1981); 10 CFR S 2.749(b); Carolina fnwer and Licht _(L
and NorttLC_arolina Eastern Municioal Power Aaency (Shearon
Harris Nuclear Power Plant), LBP-85-27A, 22 NRC 207, 229, 231
(1985); . Commonwealth Edison CL (Braidwcod Nuclear Power
Station, Units 1 and 2), LBP-86-12, 23 NRC 414, 417 (1986);
Seneral Public t)1111 ties NucleaLCorp. (Three Mile Island
Nuclear Station, Unit 2), LBP-88-23, 28 NRC 178, 182 (1988).
See Eublic Service Co. of New Hamnshire (Seabrook Station,
Units 1 and 2), l.BP-88-31, 28 NRC 652, 662-65 (1988). In that
connection, it would frequently not be sufficient for an
opponent to rely on quotations from or citations to published
work of researchers who have apparently reached conclusions at
variance with the movant's affiants, fjLrolinit Powcr & Licht
Co. and North G3rolina Eastern Municing] Power.lagnty (Shearon
Harris Nuclear Plant, Units 1 and 2), LBP-84-7, 19 NRL 432,
436 (1984), iEELoni d, den. on 9.ther atounds, L6P-84-i5, 19 NRC
837, 838 (1984).

Answers tu interrogatories can be used to counter evidentiary
material proffered in support of a motion for summary dis-
position, but only if they are made on the basis of personal
knowledge, over facts that would be admissible as evidence,
and are made by a respondent competent to testify to those
facts. Egb. liq _ Service _Co_. of Neg.}lampi11rg (Seabrook Sta-l

tion, Units 1 and 2), LBP-83-32A, 17 NRC 1170, 1175 (1983).

JANUARY 1992 HEARINGS 66

,



. .

A 5 3.5.3

An opponent's allegation of missing information 'without a
showing of its materiality is insufficient to defeat a motion
for_ sumary disposition. Kerr-McGee Cheltkal Coro. (West
Chicago Rare Earths Facility), LBP-89-35, 30 NRC 6"/7, 687-88
(1989), vacated and reversed, ALAB-944, 33 NRC 81, 140-48
(1991).

3.5.3 Summary Disposition Rules

By and large, the rules and standards established by the
courts for granting or denying a motion for summary judg-
ment under Rule 56 of the Federal Rules of Civil Procedure -

will be applied by Licensing Boards in their consideration of
motions for sumary disposition under 10 CFR 6 2.7494 61abElg
Power Co. (Joseph H. Farley Nuclear Plant, Units 1 & 2), ALAB-
182, 7 AEC 210, 217 (1974).

Based on judicial Interpretations of Rule 56, the burden nf
proof with respect to sumary disposition is upon the movant
who must demonstrate the absence of any genuine issue of
material fact. J. Moore, Federal Practin. Vol. 6, Ch. 56,
para. 56.15(3) (2no ed.1966); Q.dr_yland Powar_Cs.pnerative (La
Crosse Boiling Water Reactor), LBP-82-58,16 NRC 512, 519
(1982), citina, Mjekes v. Kress and Co., 398 U.S.144,157

A(V
(1970); Comonwealth Edison CL (Braidwood Nuclear Power

) Station, Units 5 and 2), LBP-80-12, 23 NRC 414, 417 (1906);
Houston _Lichtina ant Power Co (South Texas Project, Units 1i
and 2), LBP-85-15, 23 NRC 595, 632 (1986); Public Scry_1.talp2
of Ney Hamoshire (Seabrook Station, Units 1 and 2), LBP 86-30,
24 NRC 437, 445 (1986); Florida P wer and Licht (p (St. Lucie1
Nuclear Power Plant, Unit 1). LBP-88-27. 28 NRC 455, 460, 461-
62 (1988);- BLblic Service Cp2_of Negji3moshire (Seabrook
Station, Units 1 and 2), LBP-88-31, 28 NRC 652, 665 (1988);
Florida Poygr and Liaht Co._ (Turkey Point Nuclear Generating
Plant, Units-3 and 4), LBP-90-4, 31 NRC 54, 67, 69 (1990).
Thus, if a movant fail.< to make the requisite, showing, its-

motion may be denied even in the absence of any response by
the- proponent of:a contention. Le Crosse, itmta,-16 NRC at
519. }_qq Carolina Power & licht Co. ud. North XEglirg
Dstern_Monicinal Pcwer Acency (Shearon liarris Nuclear Plant,
Units 1 and 2), LBP-84-7, 19 NRC A32, 435 (1984), rpgndi,.
den. on 9ther arounit, LBP-04-15,19 NRC 837, 338 (1984).-

..
Nonetheless, where a proponent of a contention fails to
respond to a motion for sumary disposition, it does soo

at its own risk; for, if a contention is to remain

litigable, thera must'at least be presented to the Board
a sufficient factual basis "to require ~ reasonable minds

L .to inquire further." lJLlr_qsle, supra,16 NRC at 519-20,
citing, Pennsylvania Porer and Licht Co. and Alleahqny

/O Electric Cooperative. Inc. (3usquehanna Steam Electric
| (") - Station, Units 1 and 2), ALAB-613, 12 NRC 317, 340
| (1980); 1,9111siana Power and Liaht Co. (Waterford Steam
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Electric Station, Unit 3), ALAB-753, 18 NRC 1321, 1325 l

n.3 (1983). To meet this burden, the movant must elimi- !

ntte any real doubt as to the existence of any genuine
issue of material fact. Eoller v. Columbia ilCoadcastina
Co.. Inc2, 368 U.S. 464 (1962); Sartor v. ArkausAs Natural
ftAL.Cprh, 321 U.S. 620, 627 (1954); 1,9yisiana Power and
Light _Ch (Waterford Steam Electric Station, Unit 3),
LBP-81-48, 14 NRC 877, 883 (1981). The record and affi-
davits supporting and opposing the motion must be viewed
in the lignt most favorable to the party opposing the
motion. Egg Public Service Co. cf New HU Elbirg (Seabrook
Station Units 1 & 2), LBP-74-36, 7 AEC 877 (1974) and
cases cited therein at pp. 878-879. Dairvl UEi_EDWgr_01-
part311y_e (La Crosse Bolling Water Reactor), LBP-82-58,
16 NRC 512, 519 (1982), citing, Poller v. Columbia Brod-
.31 tina System. Inc., 368 U.S. 464, 473 (1962); Crest Auto

| SA g li.g|L.Inc. v. Ero Manufacturina Co., 360 F.2d 896,
j E99 (7th Cir. 1966); 4011g1 Mine Workers of America. Dist.

22 v. Rqnc.c_q, 314 F.2d 186,188 (10th Cir.1963); Pennsylvania '
!

| Enger and Liaht Co. and Alleaheny Electric .Crocerative. J.nc2
! (Susquehanna Steam Electric. Station, Units 1 and 2), LBP-81-8,
i 13 NRC 335, 337 (1981); Garolina Power and Liaht Co. and North

[3rolina Eastern Municioal_P_qxtr Acencv (Shearon Harris
Nuclear Power Plant), LBP-85- 2/A, 22 NRC 207, 208 (1985);
florida Power and Licht Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 310 (1985);

,

f.w019.nEgALth_f!1150n. Co. (Braidwood Nuclear Power Station,|
' Units I and 2), LBP-86-12, 23 NRC 414, 417 (1986); Houston

Liabtino and Power.Ch (Sceth Texas Prnject, Units 1 and 2),
LBP-86-15, 23 NRC 595, 632 (1986). The opposing party need
not show that he would prevail on the issues but only that

| there are genuine issues to be tried. American Manufacturers
| Hut. 101_. Co. v. American Broadcastina - Paramount Thgalgrh
| Ins _,., 388 F.2d 272, 280 (2d Cir.1967); Coninonwealth Edison
i Ep2 (Braidwood Nuclear Power Station, Units 1 and 2), LBP-86-
j 12, 23 NRC 414, 418 (1986). The fact that the party opposin9
| summary disposition failed to submit evidence controverting
| the disposition does not mean that the motion must be granted.
| The proponent of the motion must still meet his burden of
| proof to establish the absence of a genuine issue of material

fact. Slgyelud Electric Illuminatina Ch (Perry Nuclear
,

| Power Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 753-54 (1977);
Pennsylvr i d ower and Licht C0 (Susquehanna Steam Electric2

Station, Units 1 and 2), LBP-81-8, 13 NRC 335, 337 (1981);
Carolina Power and liaht Co. and North Carolina FJULtAED
Hunicio:1 Power Aaengl (Shearon Harris Nuclear Power Plant),
LBP-85-27A, 22 NRC 207, 208 (1985); Florida Power anql.LictLl
fa (Turkey o int Nuclear Generating Plant, Units 3 and 4),o
LBP-85-29, 22 NRC 300, 310 (1985); Han191LLishtico and Powgr
CL (South Texas Froject, Units 1 and 2), L8P-86-15, 23 NRC
595, 633 (1986).
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The Commission may take official notice of a matter which is beyond
reasonable controversy and which is capable of immediate and accurate i

determination by resort to easily accessible sources of indisputable
accuracy. Lqno Island Liohtina Co (Sncreham Nuclear Power Station,
Unit 1), CLl-91-2, 33 NRC 61, 74-75 (1991), citing, Government of
ytrain Islands v. GarfJm, 523 F.2d 140,147 (3rd Cir.1975), cer_L
denigd, 424 U.S. 917 (1976).

10 CFR 5 2.743(1) requires that the parties be informed of the
precise facts as to which official notice will be taken and be given
the opportunity to controvert those facts. Moreover, it is clear
that official notice applies to facts, not opinions or conclusions.
Consequently, it is improper to take efficial notice of opinions and
conclusions. EtLqAr3 Mohawk Power CqrA (Nine Mlle Point, Unit 2),
LBP-74-26, 7 AEC 758, 760 (1974). While official notice is appro-
priate as to background facts or facts relating only indirectly to
the issues, it is inappropriate as to facts directly and specifically
at issue in a proceeding. _K. Davis, Administrative Law Treattig,
f 15.08.

Official notice of information in another proceeding is permis-
sible where the parties to the two proceedings are identical, there
was an opportunity for rebuttal, and no party is prejudiced by
reliance on the information. ACag1 Forces Radiobioloov Rgitarch
Instituta (Cobalt-60 Storage Facility), ALAB-682, 16 NRC 150, 154 n.3

O)( (1982), citina, United _ Slates v. Pierce Auto Freight _lian, 327 U.S.
' - - 515, 5?7 530 (1945); 10 CFR 2.743(1).

The use of officially noticeable material is unobjectionable in
proper circumstances. 10 CFR 5 2.743(1). Interested parties,
however, must have an effective chance to respond to crucial facts.
Union Electric Co. (Callaway Plant, Unit 1), Al.AB-740,18 NRC 343,
350 (1983), . cit _ing, Garson Products Co. v. Califano, 594 F.2d 453,
459 (5th Cir. 1979).

A Licensing Board will decline to take official notice of-a owtter
which is initially presented in a party's proposed findings of fact
and conclusions of law since this would deny opposing parties the
opportunity under 10 CFR 6 2.734(c) to confront the facts noticed.
Lono Island Liahtina Co (Shoreham Nuclear Power Station, Unit 1),
LBP-88-13,'27 NRC 509, 565-66 (1988).

Absent good cause, a Licensing Board will not take official rv a of
documents which are introduced for the first time as attar).ws ti a
party's proposed findings of fact. In order to be properly Muir %d
as evidence, such documents should be offered as exhibits before the
close of the record so that the other parties have an opportunity to
raise objections to the docunents. Inouiry Into ThreeJ!Ht_luimg
ynit 2 Leak Rate Data Falsification, LBP-87-15, 25 NRC 671, 687-88
(1987).p

lj The Commission's reference to various documents in the background
section of an order and notice of hearing does not indicate that the
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Comission has taken official notice of such documents. A party who
wishes to rely upon such documents as evidence in the hearing should
offer the documents as exhibits before the close of the record.
Ihr R Mile Island Inouiry, inpa , 25 NRC at 688-89.

A Licensing Board will not take official notice of State law. Thus,
if a party wishes to base proposed findings on a State's regulations,
such regulations must be offered and accepted as an exhibit, hblic
Service Cg. of New Hamplhira (Seabrook Station, Units 1 and 2), LBP-
89-32, 30 NRC 375, 525, 549 (1989), rev'd in oart on other arourtji
And remanded. ALAB-937, 32 NRC 135 (1990), and Aff'A in pAtt_ADA
rev'd in oirt on other arounds ALAB-941, 32 NRC 337 (1990),

3.11 EY.idenc.c

10 CFR $ 2.743 generally delineates the types and forms of evidence
which will be accepted and, in some cases must be subinitted in NRC
licensing proceedings.

Generally, testimony is to be pre-filed in writing before the
hearing. Pre-filed testimony .must be served on the other parties at
least 15 days in advance of the hearing at which it will be pre-
sented, though the presiding offi:er may permit introduction of
testimony not so served either with the consent of all parties
present or after they have had a reasonable chance to examine it,
leauessee Valley Authority (Hartsville Nuclear Plant, Units IA, EA,
IB, 28), ALAB-367, 5 NRC 92 (1977). Note, however, that where the
proffering party gives an exhibit to the other pcrties the night
before the hearing and then alters it over objection at the hearing
the followin9 day, it is error to admit such evidence since the ob-
jecting parties had no reasonable opportunity to examine it. 16

Technical analyses offered in evidence must be sponsored by an
expert who can be examined on the reliability of the factual
assertions and soundness of the scientific opinions found in the
documents. Southern CalifornQ. Edison Ch (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 367
(1983), citino, Duke Po d h (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB-669, 15 NRC 453, 477 (1982). Ste_gls.q [lgveland.
Electric 111uminating_CL (Perry Nuclear Power Plant Units 1 and 2),
ALAB-443, 6 NR'' 741, 754-56 (1977); Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
494 n.22 (1986); Public Service fv. of New Hamoshire (Seabrook

. Station, Units 1 and 2), ALAB-891, 27 NRC 341, 350-51 (19Et8). A
Licensing Board may refuse to accept an expert witness' prefiled ;

written testimony as evidence in a licensing proceeding in absence of I
the expert's personal appearance for cross-examination at the i

hearing. Lg_isiana Power and liabt_CL (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1088 n.13 (1983). Egg 1'qtnerally 10 CFR 6 2.718; heifig.fes and Ele _q.tric Ch (Diable
Canyon Nuclear Power Plant, Unit 2), ALAB-27, 4 AEC 632, 658-59 1

(1971). '

|
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5 3.11.1.1
V 3.11.1 Rules of Evidence

While the Federal Rules of Evidence are not directly appli-
cable to NRC proceedingr,, NRC edjudicatory boards often look
to those rulet for guidance. Saq&qrn California Edison Co.
(San Onof re Nuclear Generating Station, Units 2 and 3), ALAB-
717, 17 NRC 34G, 365 n.32 (1983). Ste._ggnerally Quke Power
h (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-
669, 16 NRC 453, 475 (1982),

3.11.1.1 Adelssibility of Evidence

Evidence is ad'nissible if it is relevant, material, reliable
and not repetitious. 10 CFR f 2.743(c). Under this standard,
the application for a permit or license is admissible upon
authentication. Boston Edison Co._ (Pilgrim Nuclear Power
Station), ALAB-83, 5 AEC 354, 369 (1972), aff'd sub_ nom.,
Union of Concerned Scientists v. AEC, 499 F.2d 1069,1094
(D.C. Cir. 1974).

This same standard applies to proceedings conducted under the
informal adjudication procedures of 10 CFR Part 2, Subpart L.
The presiding officer in such proceedings may strike, on
motion or on the presiding officer's own initiative, any

(N'o) question that is cumulative, irrelevant, immaterial, or
r' portion of a written presentation or a response to a written

unreliable. Rockwell International _Cora.. (Rocketdyne
Division), LBP-90-10, 31 NRC 293, 298 (1990), citina, 10 CFR
5 2.1233(e).

A determination on materiality will precede the admission of
an exhibit into evidence, but this is not an ironclad
requirement in administrative proceedings in which no jury is
involved. The determinations of materiality could be safely
left to a later date without prejudicing the interests of any
new party. Dblic Service Comoany of New Hamoshire (Seabrook
Station, Units 1 and 2), ALAB-520, 9 NRC 48, 50 n.2 (1979).

The requirement of authentication or identificatien as a
condition precedent to the admissibility of evidence in NRC
licensing proceedings is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent claims. Saythern California Edison 0o1 (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC
346, 365 (1983), citina, Fed. R. Evid. 901(a).

The Final Safety Analysis Report (FSAR) is conditioncily
admissible as substantive evidence, but once portions of
the FSAR are put into controversy, applicants must present
one or more competent witnesses to defend them. San Onofre,

/'] inpf3, 17 NRC at 366.)
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iA Licensing Board may refuse to accept an expert witness'

prefiled written testimony as evidence in a licensing pro- I
ceeding in the absence of the expert's personal appearance for
cross-examination at the hearing. Louisiana Power and_Liqbi
Ch (Waterford Steam Electric Station, Unit 3), ALAD-732, 17
NRC 1076, 1088 n.13 (1983). See aenerally 10 CFR 9 2.718; ;

Pacific Ga_s__ and Electric Co. (Diablo Canyon Nuclear Power
P1 ant, Unit 2), ALAB-27, 4 AEC 652, 658-659 (1971).

In order for expert testimony to be admissible, it aeed only
(1) assist the trier of fact, and (2) be rendered by a
properly qualified witnes. Logiliana Powgr and Liaht C h
(Waterferd Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1091 (1983). Sag Fed. R. Evid. 702; Duke Power Co.
(William B. McGuire Nuclear Station, Units 1 and 2), ALAB-669,
15 NRC 453, 475 (1982); Philadelphia Electric Ch (Limerick
Generating Station, Units 1 and 2). ALAB-808, 21 NRC 1595,
1602 (1985).

The opinions of an expert witnass which are based on scien-
tific principles, acquired through training or experience, and ,

data derived from analyses or by perception are admissible as
evidence. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 720 & n.52
(1985). Sgg Fed. R. Evid. 702; McGuire, iupr_g, 15 NRC at 475.

The fact that a witness is employed by a party, or paid by a
party, goes only to the persuasiveness or weight that should
be accorded the expert's testimony, not to its admissibility.
WaterTord, suora,17 NRC at 1091; Isxas Utilities Eltc.tric Co.
(Comanche Peak Steam Electric Station, Units 1 ano 2), LBP-
85-39, 22 NRC 755, 756 (1985).

3.11.1.1.1 Admissibility of Hearsay Evidence

Hearsay evidence is generally admissible in administrative
proceedings. SoutheE0_ California Edison Co. (San Onofre
Nuclear Generating Station, Units 0 and 3), ALAB-717,
17 NRC 346, 366 (1983); Duke Power C A (Catawba Nuclear
Station, Units 1 & 2), ALAB-355, 4 NRC 397, 411-12 (1976);
Cleveland Electric Illuminatina Co. (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 501 n.67
(1985); Ehjhdelohia Electric __Co. (Limerick Generating
Station, Units 1 and 2), ALAB-863, 25 NRC 273, 279 (1987).

There is still a requirement, however, that the hearsay
evidence be reliable. For example, a statement by an
unknown expert to a nonexpert witness which such witness
proffers as substantive evidence is unreliable and, there-
fore, inadmissible. Tennessee Valley Authority (NartsVille

'Nuclear Plant, Units 1A, 2A,18, 28), ALAB-367, 5 NRC 92
(1977). In addition to being reliable, hearsay evidence must
be relevant, material and not unduly repetitious, to be
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() admissible under 10 CFR $ 2.743(c). Duke Power I h (William
B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC
453, 477 (1982).

Although the testimony of an expert witness which is based on
work or analyses performed by other people is essentially
hoarsay, such expert testimony is admissible in administrative
proceedings if its reliability can be determined through
questioning of the expert witness. Rhiladtlphia Electric Ch
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 718 (1985).

In ccusidering a motion for sumary disposition, a Board will
require a witness to testify from personal knowledge in order
to establish naterial facts which are legitimately in dispute.
This requirement applies as well to expert witnesses who,
although generally permitted to base their opinion testimony
on hearsay, may only establish those material facts of which
they have direct, personal knowledge. Omonwealth Edison Cqt
(Braidwood Nuclear Power Station, Units 1 and 2), LBP-86-12,
23 NRC 414, 418-19 (1986).

3.11.1.2 Hypothetical Questions

Hypothetical questions may be propounded to a witness. Such/m\ questions are proper and become a part of the record, however,
-

() only to the extent that they include facts which are supported
by the evidence or which the evidence tends to prove. Pacific
Gas & Electric CL (Diablo Canyon Nuclear Power Plant, Units 1
& 2), ALAB-334, 3 NRC B09, 828-29 (1976).

3.11.1.3 Reliance on Scientific Treatises, Newspapers, Periodicals

An expert may rely on scientific treatises and articles
despite the fact that they are, by their very nature, hearsay.

-Illinois Power Co. (Clinton Power Station, Units 1 & 2), ALAB-
3340, 4 NRC 27 (1976). The Appeal Board in Clinton left open ~

the question as to whether an expert could similarly rely on
newspapers and other periodicals.

An export witness may testify about analyses performed by
other experts. If an expert witness were required to derive
all his background data from experiments which he personally
conducted, .such expert would rarely be qualified to give any topinion on any subject whatsoever. Philadelchia Electric CL
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 718 (1985), citina, Wisconsin Eltr,_t. tic Power C h (Point
Beach Nuclear Plant, Unit 2), ALAB-78,- 5 AEC 319, 332 (1972).

An intervenor in a materials licensing proceeding who relies
,w- upon newspaper articles to support its written presentation,

:|L.-)
10 CFR 6 2.1233(d), must include a clearly cross-referenced
set of copies of the articles containing numbered pages and
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dates of publication. Rockwell International Corps (Rocket-
dyne Division), LSP-90-ll, 31 NRC 320, 323 (1990).

3.11.1.4 Of f-the-Record Comments

Obviously, nothing can be treated as evidence which has not
been introduced and admitted as such. In this vein, off-the-

record ex parte ccmunications carry no weight in adjudicatory
proceedings and cannot be treated as evidence. Public Servica
Co. of Inqiana (Marble Hill Nuclear Generating Station, Units
1 and 2), ALAB-459, 7 NRC 179, 191 (1978).

3.11.1.5 Presumptions and Inferences

With respect to safeguards infomation, the Comission has
declined to permit any presumption that a party who has
demonstrated stano'ng in a proceeding cannot be trusted with
sensitive information. Comonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), LBP-83-40, 18 NRC 93, 100
(1983).

In any NRC licensing proceeding a FEMA (Federal Emergency
Management Agency) finding will, constitute a rebuttable
presumption on questions of adequacy and implementation
capability of emergency planning. _tona Island Liahtin9_C_q,
(Shoreham Huclear Power Station, Unit 1), LBP-83-61, 18 NRC
700, 702 (1983), citina, 10 CFR S 50.47(a)(2).

When a party has relevant evidence within his control which he
fails to produce, it may be inferred that such evidence is
unfavorable to hir.. E @ lis_lervice Comoany of New Hamoshire
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 498
(1978).

3.11.1.6 Government Documents

NRC adjudicatory boards may follow Rule 900 of the Federal
Rules of Evidence, waiving the need for ext.'insic evidence of
authenticity as a precondition to admitting' official govern-
ment documents to allow into evidence government documents.
Public Service Comoany of New Hamoshire (Seabrook Station,
Units 1 and 2), ALAB-520, 9 NRC 48, 49 (1979).

3.11.2 Status of ACRS Letters

Section 182(b) of the Atomic Energy Act of 19~4 and 10 CFR
6 2.743(g) cf the Comission's Rules of Practice require that
the Advisory Comittee on Reactor Safeguards (ACRS) letter be
proffered and received into evidence. However, because the
ACRS is not subjeci. to cross-examination, the ACRS letter
cannot be admitted for the truth of its contents, nor may it
provide the basis for any findings where the proceeding in
which it is offered is a contested one. Arkansas Power &
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() Liaht Co (Arkansas Nuclear-1, Unit 2), ALAB-94, 6 AEC 25,
32 (1973).

The contents of an ACRS report are not admissible in esidence
for the truth of any mttter stated therein as to controvertsd
issues, but only for the limited purpose of establishing
compliance with statutory requirements. A Licensing Board may
rely upon the conclusion of the ACRS on issues that are no'.
controverted by any party. Southern Cali[nrnia Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
717, 17 NRC 346, 367 and n.36 (1983). See also Consumen
Power Co (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,
340 (1973).

A Licensing Board may rely upon conclusions cf the ACRS on
issues that are not controverted by any party. 10 CFR Part 2,
Appendix A, f V(f)(1),(2). However, the contents of an
Advisory Committee on Reactor Safeguards (ACRS) report cannot,
of itself, serve as an underpinning for findings on health and
safety aspects of licensing proceedings. Lona Ish nd Lichtina
[.L. (Shoreham Nuclear Power Station, Unit 1), LBP-83-57, 18
NRC 445, $18 (1983), E111Dg, klansas Power and Liaht Co.
(Arkansas Nuclear One, Unit 2), ALAB-94, 6 f.EC 25, 32 (1973).

3.11.3 Presentation of Evidence by Intervenors
~

- An intervenor may not adduce affirmative evidence on an issue
that he has not raised himself unless and until he amends his
contentions. Northern States Power (L. (Prairie Island
Nuclear Generating Plant, Units 1 & 2), ALAB-244, 8 AEC 857,
869 n.17 (1974). Nevertheless, an intervenor may cross-
enmine 2 witness on those portions of his testimony which
re! ate to matters that have been placed in controversy by any
party to the proceeding as long as the intervenor has a
discernible interest in the resolution of the particular
matter. Northern States Pow r Co. (Prairie Island Nuclear
Generating Plant, Units 1 & 2), CLI-75-1,1 NRC 1 (1975),
affirming, ALAB-244, 8 AEC 857, 867-888 (1974).i

An intervenor which has failed to present allegedly relevant
L informatien during direct examination of a witness in a
|- Licensing Board proceeding may not assert that the information
! nevertheless should be considered on appeal since it could

have been elicited during cross-examination. P_qblic Servica;

[L _gf New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-
! 932, 31 NRC 371, 387 n.49 (1990).

13.11.4 Evidentiary Objections

Objections to particular evidence or the manner of presen-
i m tation thereof must be made in a timely fashion. Failure to
|- f ) object to evidence bars the subsequent taking of exceptions to
'

(/ its admission. Florida Power & Liaht Cot (St. Lucie Nuclear
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Power Plant, Unit 2), ALAB-335, 3 NRC 830, 842 n.26 (1976);
Eyblic Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), LBP-89-32, 30 NRC 375, 554 n.56 (1989), rev'd in oarl
sfLg1her arounds and remanded, ALAB-937, 32 NRC 135 (1990),
and aff'd in earl and rev'd in part on other arounds, ALAB-
941, 32 NRC 337 (1990). To preserve a claim of error on an
evidentiary ruling, a party must interpose its objection and
the basis therefore clearly and affirmatively. If a party
appears to acquiesce in an adverse ruling and does not insist
clearly on the right to introduce evidence, the Appeal Board
will not find that the evidence was improperly excluded.
IfDnengela11ev Authority (Hartsvillo Nuclear Plant, Units
IA, 2A, IB & 28), ALAB-463, 7 NRC 341, 362 n.90 (1978),

3.12 Witatuts at Hegrjpg

Because of the complex nature of the subject matter in NRC hearings,
witness panels are often utilized. It is recognized in such a
procedure that no one n, ember of the panel will possess the variety of
skills and experience necessary to permit him to endorse and explain

| the entire testimony. Qnsumers Power Co. (Midland Plant, Units 1 &
2), ALAB-379, 5 NRC 565, 569 (1977).

The testimony snd opinion of a witness who claims no personal
knowledge of, or expertise in, a particular aspect of the subject
matter of his testimony will not be accorded the weight given
testimony on that question from an expert witness reporting results
of careful'and deliberate measurements. Public Service Electric &
Gas Comoany (Hope Creek Generating Station, Units 1 & 2), LBP-78-15,
7 NRC 642, 647 n.8 (1978).g

! While a Licensing Board has held that prepared testimony should be
| the work and words of the witness, not his counsel, Consumers Power
; CL (Hidland Plant, Units 1 and 2), LBP-81-63, 14 NRC 1768, 1799
| (1981), the Appeal Board has made it clear that what is important is
! not who originated the words that comprise the prepared testimony

but rather whether the witness can truthfully attest that the
testimony is complete and accurate to the best of his or her
knowledge. Nidland, ALAD-691, 16 NRC 897, 918 (1982).

i
Where technical-1ssues are being discussed, Licensing Boards are
encouraged during rebuttal and surrebuttal to put opposing witnesses
on the-stand simultaneously so they may respond imediately on an

| opposing witness' answer to a question. Statement of Policy on

Qnduct of Licensina Proceedinot, CL1-81-8,13 NRC 452, 457 (1981).
The admission of surrebuttal testimony is a matter within the
discretion of a licensing Board, particularly when the party
sponsoring the testimony reasonably should have anticipated the

.

attack upon its evidence. Publir Egrylce Co. of New HamoshireI

m
(Seabrook Station, Units 1 and 2), ALAB-932, 31 NP.C 371, 391 n.101
(1990), citino, [g] lular Mobile Systems v. FCC, 782 f.2d 182, 201-02
(D.C. Cir. 1985).
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U Where the credibility of evidence turns on the demeanor of a witness,

an appellate board will give the judgment of the trial board, which
saw and heard the testimony, particularly great deference. Metropol-
itan Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-
772, 19 NRC 1193, 1218 (1984), rev'd in oart on other arounds, CL1-
85-2, 21 NRC 282 (1985). However, demeanor is of little weight
where other testimony, documentary evidence, and common sense
suggest a contrary result. Three Mile Island, apn,19 NRC at
1218,

3.12.1 Compelling Appearance of Witness

10 CFR S 2.720 provides that, pursuant to 3 roper application
by 4 party, a Licensing Board may compel tie attendance and
testimony of a witness by the issuance of a subpoena. A
Licensing Board has no independent obligation to compel the
appearance of a witness. [arolina Power and Licht Co. and
North Carolina Eastern Municioal Poyer Aaency (Shearon Harris
Nuclear Power Plant), ALAB-843, 24 NRC 200, 215 (1986).

The Rules of Practice preclude a Licensing Board from declin-
ing to issue a subpoena on any basis other than that the
testimony sought lacks " general relevance." In ruling on a
request for a subpoena, the Board is specifically prohibited

O from attempting "to determine the adreissibility of evidence "
( 10 CFR S 2.720(a); public Service Comoany of New Hamoshire
' (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC 33, 93

(1977).

3.12.1.1 NRC Staff as Witnesses

Tne provisions of 10 CFR 6 2.720(a)-(g) for compelling at-
tendance and testimony do not apply to NRC Commissioners or
Staff. 10 CFR 5 2.720(h). Nevertheless, once a Staff witness
has appeared, he may be recalled and compelled to testify
further, despite the provisions of 10 CFR 9 2.720(h), if it is
established that there is a need for the additional testimony
on the subject matter. Commonwealth Edison Co. (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 391 (1974).

3.12.1.2 ACRS Members as Witnesses

|_ ' Members of the ACRS are not subject to examination in an
! adjudicatory proceeding with regard to the contents of an
| ACRS Report. Gulf States Utilities Co. (River Bend Station,

.

| Units 1 and 2), ALAB-444, 6 NRC 760, 766 n.10 (1977).
!

! The Appeal Board, at intervenors' request, directed that
| certain consultants to the ACRS appear as witnesses in the

proceeding-before the Board. Such an appearance was proper
under the circumstances of the case, since the ACRS consul-

| tants had testified via subpoena at the licensing board levelx

at intervenors' request. Pacific Gas and Electric Company
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(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-604,
12 NRC 149, 150-51 (1980).

3.12.2 Sequestration of Witnesses

In Consumers Power Co, (Midland Plant, Units 1 & 2), ALAB-379,
5 NRC 565 (1977), the Appeal Board considered a Staff request
for discretionary review of a Licensing Board ruling which
excluded prospective Staff witnesses from the hearing room
while other witnesses testified. The Appeal Board noted that
while sequestration orders must be granted as a matter of
right in Federal district court cases, NRC adjudicatory
proceedings are clearly different in that direct testimony is
generally pre-filed in writing. As such, all potential
witnesses know in advance the basic positions to be taken by
other witnesses. In this situation, the value of sequestra-
tion is reduced, fioreover, the highly technical and complex
nature of NRC proceedings often demands that counsel have the
aid of expert assistance during cross-examination of other
parties' witnesses,

in view of these considerations, the Appeal Board held that
sequestration is only proper where thera is some countervail-
ing purpose which it could serve. The Board found no such
purpose in this case, but in fact, found that sequestration
here threatened to impede full development of the record. As
such, the Licensing Board's order was overturned. The Appeal
Board also noted that there may be grounds to distinguish
between Staff witnesses and other witnesses with respect to
sequestration, with the Staff being less subject to sequestra-
tion than other witnesses, depending on the circumstances.

3.12.3 Board Witnesses

The Appeal Board has indicated that where an intervenor would
call a witness but for the intervenor's financial inabil-Ity to
do so, the Licensing Board may call the witness as a Board
witness and authorize NRC payment of the usual witness fees
and expenses. The decision to take such action is a matter of
Licensing Board discretion which should be exercised with
circumspection. If the Board calls such a witness as its own,
it snould limit cross-examination to the scope of the direct
examination. Consumers Power Co. (Hidland Plant, Units 1 &
2), ALAB-382, 5 NRC 603, 607-08 (1977).

In the interest of a complete record, the Appeal Board may
order the Staff to submit written testimony from a " knowledge-
able witness" on a particular issue in a proceeding. EAcific
Gas and Electric Comparty (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-607, 12 NRC 165, 167 (1980).

A Licensing Board should not call upon independent con-
sultants to supplement an adjudicatory r% crd except in
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'

Q that most extraordinary situation in which it is demon-
stratedithat the Board cannot-otherwise reach an informed
decision on=the-issue involved. Part 2 of 10 CFR ar.d
Appendix A both give the-Staff a dominant role in assess-
ing th? radiological health and safety aspects of facil-
ities involved-in licensing- proceedings. Before an
adjudicatory board resorts to outside experts of their
own, they should give the NRC Staff every opportunity to
explain,- correct and supplement its testimony- M ih.

Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146_, 1156 (1981).
M Metropolitan Edison CL (Three Mile Island Nuclear
Station, Unit 1), ALAB-772, 19 NRC 1193, 1247-(1984), rev'd in -

-

s rt on other arounds, CLI-85-2,'21-NRC 282 (1985). Thus,
while Licensing-Boards have the authorfty to call witnesses of
-their own, the exercise of this discretion must be reasonable
and, 1_ike other Licensing Board-rulings, is subject to

-appellate review._ A Board may take this extraordinary action
only after:(1) giving the parties to the proceeding every fair
opportunity to clarify and supplement their previous testi-
mony, and (2)t showing why it cannot reach an informed decision
without independent witnesses. South Carolina Electric and
Gas Co_.. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-710,

J -17 NRC-25, 27-28 (1983).

'-

: Applying the criteria of Summer, sn,14- NRC at 1156,1163,
ia Licensing Board determined that-it had.the authority to call
an- expert witness to focus- on matters: the Staff had apparently
ignored in a motion for summary disposition of a health

: effects contention. Carolina Power &:Liaht Co. and North
Carolina Eastern Municioal Power Agency (Shearon Harris
Nuclear Plant Units-1 and 2), LBP-84-7,-19-NRC-432, 442-43
_(1984)p n.c.pnsid. den. on other arounds, LBP-84-15, 19 NRC
;837,838-(1984)..

.
3.12.4 Expert Witnesses

WhenLthe qualifications of an expert witness are challenged,
the.3 arty sponsoring the witness has'the' burden of demonstrat-
ing lis expertise. Pacific Gas and Electric Co. (Diablo Can-
yon Nuclear Power Plant, Units 1 and 2), ALAB-410,. 5 NRC 1398,
L1405-(1977). - The qualifications-of the expert should be
established by showing either academic- training or relevant
experience'or some combination of the two; Pacific Gas and'

-- Electric Co. (Diablo Canyon Nuclear Power Plant, Units -1.and_-
2)- LBP-78-36; 8 NRC 567,-570 (1978). As to; academic train-
Lingu such: training that bears no particular relationship to
the matters .for which an-' individual is _ proposed as an expert
witness is insufficient, standing =alone, to qualify the indi-

- vidual as' an expert witness on such matters. Diablo Canyon,

\[m/ posed expert witness was accepted as an expert on the subject
Y LBP-78-36, 8 NRC'at 571.-. In addition, the fkct-that a pro-

'

matter by another Licensing Board in a separate proceeding
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does not necessarily mean that a subsequent Board will accept
the witness as an expert. Diablo Canyon, LBP-78-36, 8 NRC at
572.

A witness is qualified u an expert by knowledge, skill,
experience, training, or education. Philadelohia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 732 n.67 (1985), citino, Fed. R. Frid. 702. Ec.g D d e
Power Co. (William B. McGuire Nuclear Stetion, Units 1 and 2),
ALAB-669, 15 NRC 453, 475 (1982).

The value of testimony by a witness at NRC proceedings is not
undermined merely by the fact that the witness is a hired
consultant of a licensee. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,1211
(1984), rev'd in oart on other arounds, CLI-85-2, 21 NRC 282
(1985).

It is not acceptable for an expert witness to state his
ultimate conclusions on a crucial aspect of the issue being
tried, and then to profess an inability--for whatever reason--
to provide the foundation for them to the decision maker and
litigants. Viroinia Electric and Power Comoany (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-555, 10 NRC 23,
26 (1979). Eqe General Public Utilities Nuclear Corp 2
(Three Mile Island Nuclear Station, Unit 2), LBP-89-7, 29 NRC
138, 171-72 (1989), stav denied on other arounds, ALAB-914,
29 NRC 357 (1989),.iLfirmed on other arounds, ALAB-926, 31 NRCf

1 (1990). An assertion of "engia.ering judgment", without any
explanation or reasons for the ju'gment, is insufficient to
support the conclusions of an expi.rt engineering witness.
Texas Utilities Generatino Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-83-81, 18 NRC 1410, 1420 (1983),
modified on reconsid. sub nom., Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP-
84-10, 19 NRC 509, 518, 532 (1984).

A Board should give no weight to the testimony of an asserted
expert witness *:ho can supply no scientific t,@ for his
statements (other than his belief) and disparages his own
testimony. Philadelohia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 735 (1985).

A witness testifying to the results of an analysis need not
have at hand every piece of datum utilized in performing that
analysis. In this area, a rule of reason must be applied. It
is not unreasonable, however, to insist that, where the out-
come on a clearly definec and substantial safety or environ-
mental issue may hinge upon the acceptance or rejection of an
expert conclusion resting in turn upon a performed analysis,
the witness make available (either in his prepared testimony
or on the stano) sufficient information pertaining to the
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U been presented earlier. Lono Island Liahtina C L (Shoreham

Nuclear Power Station, Lait 1), LBP-83-30,17 NRC 1132,1143
(1983), siljng, Vermont Yankee Nucletr_10Rr_Com (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523
(1973).

Newspaper allegations of quality assurance deficiencies,
unaccompanied by evidence, ordinarily are not sufficient
grounds for reopening an. evidentiary record. Cleveland
Electric Illuminatina Co. (Perry Nuclear Power Plant, Units
1 and 2), LBP-84-3,19 NRC 282, 286 (1984).

3.14.3 Material Not Contained in Hearing Record

Adjudicatory decisions must be supported by evidence prop-
erly in the record. Pacific Gas & Electric C % (Diablo
Canyon Nuclear Power Plant, Units 1 & 2), ALAB-580,11 NRC
227, 230 (1980); Philadelohia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-836, 23 NRC 479,
499 n.33 (1986). Neither the Licensing Board nor the
Appeal Board may base a decision on factual material which
has not been introduced into evidence. Howevar, if extra-
record material raises an issue of possible importance to
matters such as public health, the Appeal Board may examine
it. If this examination creates a serious doubt about the\ decision reached by the Licensing Board, the. Appeal Board may
order that the record be reopened for the taking of supplemen-
tary evidence. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units IA, 2A, IB & 28), ALAB-463, 7 NRC 341, 351-352
(1978). See al o Public Service Co. of New Hamoshir,gt
(Seabrook Station, Units 1 and 2), ALAB-937, 32 NRC 135, 150-

.152 (1990).

Whether or not proffered affidavits would leave the Licensing
Board's result unchanced, simple equity precludes the Appeal
Board from reopening the record in aid of intervenors'
apparent desire to attack the decision below on fresh grounds.
Where the presentation of new matter to supplement the record
is untimely, its possible significance to the outcome of the
proceeding is of no moment, at least where the issue to which
it relates is devoid of grave public health and safety or
environmental implications. Puerto Rico E]ectric Power
,Aathority (North Coast Nuclear Power Plant, Unit 1), ALAB-648,
14 NRC 34, 38-39 (1981), citina, Kansas Gas and Electric __Co.
(Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978); Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-227, 8 AEC 416, 418
(1974); and Hartsville, Lqp_ta.

3.15 Interlocutory Review vja Directed Certification

As a general rule, interlocutory appeals during a pending procaeding
are not permitted. 10 CFR 5 2.730(f). However, a party may seek
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interlocutory review by filing a petition for certification as to any
question deserving early dispositive resolution, hth.lic Service Co.
AfllaW.]Amnihire (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRC
478, 482-83 (1975). The issues that may be certified are not limited
to those that have not yet been considered and ruled upon by the
presiding Licensing Board. 14, in fact, the Appeal Board will be
disinclined to direct certification unless and until the Licensing
Board nas been given a reasonable opportunity to decide the issue
itself. Ichdoldh0lLh (Davis-Besse Nuclear Power Station Unit
1), ALAB-297, 2 hRC 727 (ltt75). An exception to this rule will be
made in compelling circumstances where, for e:< ample, there is an
emergancy situation requiring an imediate, final determination of'

the issue, & The practice of simultaneously seeking interlocutory
appel10te review of grievances by way of directed certification and
Licensing Board reconsideration of the same rulings is disfavored.
ll0Milku.112hlina 10ji_E.qhgr._Cg., (Al1 ens Creek Nuc1 ear Geneiatin9
Station, Unit 1), ALAB-630, 13 NRC 84, 85 (1981).

The only procedural vehicle by which a party mey seek review of
interlocutory matters is a request for directed certification.
The exercise of an Appeal Board's discretionary authority to grant
directed certification is reserved for important Licensing Board
rulings that, absent imediate appellate review, threaten a pcrty
with serious irreparable harm or pervasively affect the basic
structure of the proceeding. Chyrhrid_Eltc_t tf n_IllitntinillDalo2i

(Perry Nuclear Power Plant Units 1 and 2), ALAD-736, 18 NRC 165,
166 n.1 (1983); LODL111&nd_Lla!LtinLCL (Shoreham Nuclear Power

; Station, Unit 1), CL1-91 3, 33 NRC 76, 80 (191,1).

To obtain certification for an interlocutory review, the party
seeking it must show that, without such certificati n, the public
interest will suffer or unusual delay or expense wi.: be m countered.e

10 CfR 9 2.730(f); Euhlic_kryJu_CQu91.MW_lhEl.litt i abrook
Station, Units 1 & 2), ALAB-271, I HRC 478 (197.'~ , IN HILnn.tk
hukMJudnLfiqwitlerb (Veroont Yankee Nuclec Pope M nion),
LDP-89-6, 29 NRC 127,135 (1989), I.qy'd on _q.tAcr_grqurstb 4 LAB >919,
30 NRC 29 (1980), yatated in PELan nl.hfr_stnuD11121_ttmandfd, CLI-
90-4,11 N2C 333 (1990), r19RESL10r_Clar111 Cit 103, AL.AB-938, 32 NRC
154 (M90), dEllifd, CL1-90-7, 32 NRC 179 ('990).

This showing is not made merely by a demonstration that a Licensing.

Board promulgated an interlocutory, non-appealable pronouncement at
variance with previous rulings of other boards, unless some special*

circumstance makes immediate elimination of the decisional conflict
imperative. 11
Developments occurring subsequent to the filing of a motion fori

directed certification to the Appeal Board may strip the questien
raised in the motion for certification of an essential ingredient
and, therefore, constitute grounds for du lal of the motion.
Enr_thrn 511tts Power _CL. (Prairie Island Nuclear Generating Plant,

,

Units 1 & 2), ALAB-419, 6 NRC 3, 6 (1977).
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Appeal Boards undertake discretionary interlocutory review of a
Licensing Board ruling only where such ruling either (1) threatens

,

the party adversely affected by it with imediate and serious
irreparable impact which as a practical matter, could not be,

alleviated by a later appeal or (2) affects the basic structure of
the proceeding in a pervasive or unusual manner. hat J.gMadqwttt
3 Licht Cga (Skagit Nuclear Power Project, Units 1 & 2,. ALAB-572, 10 !NRC 693, 694 (19?9); CommonwegLth Edison Co (Byron Nuciear Power -

Station Units 1 and 2), ALAB-735, 18 NRC 19, 23 (1983), siting,
Public Service Co. of Indling (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977); Co mon-
n.Alth Edi1galg.1 (Braldwood Nuclear Power Station, Units 1 and 2), '

ALAB-817, 22 NRC 470, 473 (1985). -

The Appeal Joards' certificat'on authority was not intended to be
applied to a mixed question of law and fact in which the factual
element was predominant. Eublic_ftervice Comney_of Indiana (Marble |
Hill Nuclear Generating Station, Units 1 and 2), ALA3-405, 5 NRC
1190, 1192 (1977).

'

The Comission's Rules of Practice,10 CfR 6 2.714a, prohlblt a '

person from taking an interlocutory a) peal from an order entered
on his intervention petition unless t1at order has the effect of
denying the petition in its entirety, lealJ1111 ties Genent: *

.ingJrs ng,y (Comanche Peak Steam Electric Station, Units I a 2),
( ALAB-621, 12 NRC 578, 579 (1980); . Long.JLI, ELL 19hilD9_CL (Shoreham |

Nuclear Power Station, Unit 1), CL1-91-3, 33 NRC 76, 60 (1991). I

3.16 Licensittglemiljndjugi
.

The findings of a Licensing Board must be supported by reliable,
probative and substantial evidence in the record. halfic__Q11_nj
Elec_tric (92 (Diablo Canyon Nuclear Power Plant, Unit 2), ALAB-254,
8 AEC 1184 (1975). It is well settled that the possibility that
inconsistent or even contrary views could be drawn if the views of an
opposing party's experts were accepted does not prevent the Licensing
Board's findings from being supported by substantial evidence.
tigr_thern Initaat_hblLcJtrlistJA (Bailly Generating Statinn,
Nuclear-1), ALAB-303, 2 NRC 858, 866 (1975).

A Licensing Board is free to decide a case on a' theory different from
that on which it was tried but when it does so, it has a concomitant
obligation to bring this fact to the attention of the parties before
it and to afford them a fair opportunity to present argument, and
where appropriate, evidence. Northern _1tates Ponr_,192 (Prairie
Island Nuclear Generating Plant, Units 1 & 2), ALA8-455, 7 NRC 41, .

55-56 (1978); RiintCajinhay1_hnt,Ja (Nine Mile Point-Nuclear
Station, Unit 2), ALAB-264, 1 NRC 347, 354-(1975), Note that as to a '

Licent.ing Board's findings. the Appeal Board has authority to make
factual findings on the basis of record evidence which are different

.

-

from those reached by a Licensing Board and can issue supplementary,

'
findings of its own. hblic Sef_y_itelg1_of New HampshiCe (Seabrook

| Station, Units 1 & 2), ALAB-422, 6 NRC 33, 42 (1977). The Appeal
,

,
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Board decision can be based on grounds completely foreign to those
relied upon by the Licensing Board so long as the parties had a
sufficient opportunity to address those new grounds with argument
and/or evidence. Id. In any event, neither the Licensing Board nor
the Appeal Board may base a decision en factual material which has
not been introduced into evidence. Otherwise, other parties would be
deprived of the opportunity to impeach the eviderce through cross-
examinatinn or to refute it with other evidence. Iennente Vality
AuthpIlly (Hartsville Nuclear Plant, Units lA, 2A, IB and 2B), ALAB-
463, / NRC 341, 351-52 (1978).

An Appeal Board will vacate a Licensing Board decision which is
pending on appeal when, subsequent to the issuance of the decision,
circumstances have changed so as to significantly alter the eviden-
tiary basis of the decision. Where a party seeks to change its
position or materially alter its earlier presentation to the
Licensing Boaid, the hearing record no longer repre;ents the actual
situation in the case. Other parties 1hould be giver, an appropriate
opportunity to coment upon or to rebut any new infornation which is
material to the resolution of issues. Kerre.tkSee ChednLCgID2
(West Chicago Rare Earths facility), AlAB-944, 33 NRC 31, 115-17
(1991).

1he Board's initial decision should contain record citations to
support the findings. YirginiL{lgsfric & Power _C.02 (North Anna
Power Station, Units 1, 2, 3, & 4), ALAB-256, 1 NRC 10, 14 n.8
(1975). Despite the fact that a number of older cases have held
that a Licensing Board is not required to rule specifically on
each finding proposed by the parties (ter Eq11pn_D1110nlg2
(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, 369 (1972),
Aff'Ljub nom., Union of Concerned Sc.ientists yJ, 449 f.2d
1069 (D.C. Cir 1974); W11 ten 1Jn E .e_qtric PowerJ A (Point Beach

.

Nuclear Plant, Unit 2), ALAB-78, 5 ALC 319, 321 (1972)), the
Appeal Board has indicated that a Licensing Board must clearly
state the basis for its decision and, in part.icular, state reasons
for rejecting certain evidence in reaching the decision. hhlit
lervice igugf N.H (Seabrook Station, Units 1 and 2), ALAB-422, 6
NRC 33 (1977). While the Leh rgd Appeal Board found that the
deficiencies in the initial decision were not so serious as to
require reversal, especially in view of the fact that the Appeal
Board itself can make findings of fact where necessary, the Appul
Board made it clear that a Licensing Board's blatent failure to
follow the Apocal Board's direction in this regard is ground for
reversal of tie Licensing Board's decision.

Notwithstanding its authority to do so, the Appeal Board will
normally be reluctant to secrch the record to determine whether it

'included sufficient information to support conclusions for which the
Licensing Board failed to provide adequate justification. A remand,
very possibly accompanied by an outright vacation of the result
reached below, would be the usual course where the Licensing Board's
decision does not adequately support the conclusions reached therein.
EtdE98. LuPD, 6 NRC at 42. Egg Lgng_liland Lich11nalh (Shoreham
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C/ Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 530-31 (1988). '

Note, however, that in at least one case the Appeal Board did search
;

the record where (1) the Licensing Board's decision preceded the>

Apps.1 Board's decision in h abrapi which clearly established this
policy and (2) it did not take an extended period of time for the
Appeal Board to conduct its own evaluation. Tennessee YAl. ley
Authority (Hartsville Nuclear Plant, Units l A, 2A,18, 28), ALAD-463,
7 NRC 341, 368 (1978).

The Appeal Board's admonition that Licensing Boards must clearly set
forth the basis for their decisions applies to a Board's determina-
tion with respect to alternatives under NEPA. Thus, although a
Licensing Board may utilize its expertise in selecting between
alternatives, some explanation is necessary. Otherwise, the
requirement of the Administrative Procedure Act that conclusions be
f t unded upon substantial evidence and based on reasoned findings
"oecome[s] lost in the haze of so-called expertise." Eublic Service
CL,_of_ Hex.Jlamashire (Seabrook Station, Units 1 & 2), ALAB-422, 6 NRC
33, 66 (1977).

When evidence is presented to the Licensing Board in response to an
Appeal Board instruction that a matter is to be investigated, the
Licensing Board is obligated to make findings and issue a ruling on
the matter, lennenee Valley Attthority (Hartsville Nuclear Plant,
Units lA, 2A, IB & 28), ALAB-463, 7 NRC 341, 368 (1978).

\O In Eghlk_htyhglomoany of New Hanhire (Seabrook Station, Units 1
& 2), ALAB-471, 7 NRC 477 -492 (1978), the Ap)eal Board reiterated
that the bases for decisions rnust be set forti in detail, noting
that, in carrying out its NEPA responsibilities, an agency "must go
beyond mere assertions and indicate its basis for them so that the
end product is" an informed and adequately explained judgment.

Licensing Boards have an obligation "to articulate in reasonable
detail the basis for (their] determination." A substantial

.

failure of the Licensing Board in this regard can result in the
matter being remanded for reconsideration and a full explication of
the reasons underlying whatever result that Board might reach upon
such reconsideration, Pacific.11s and Electric ComotDX (Diablo
Canyon Nuclear Power Plant, Units 1 and 2) ALAB-504, 8 NRC 406,
410-412 (1978).

The fact that a Licensing Board poses questions requiring that
evidence be produced at the hearing in response to those cuestionsi

does not create an inviolato duty on the part of the Boarc to make
findings specifically addressing the subject matter of the questions.
Portland G.luaral Electric Cunoany (Trojan Nuclear Plant), LBP-78-32,

| 8 NRC 413, 416 (1978).

A Licensing Board decision which rests significant findings on expert
opinion not susceptible of' being tested on examination of the witnessO is a fit candidate for reversal, yirainia Electric andl qnr_fomoany
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(North Anna Nuclear Power Station, Units 1 and 2), ALA8 555, 10 NRC
23, 26 (1979).

Licensing Boards passing on construction permit applications must be
satisfied that requirements for an operating license, including those
involving management capability, can he met by the apolicant at the
time such license is sought. (.Atalipthger_ LLLqhLIL (Shearon
Harris Nuclear Power Plant Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18,
26-28 (IP80), nodified, CLI-80-12, 11 NRC 514 (1980).

Where evidence may have been introduced by intervenors in an
operating license preceeding, but the construction permit Licens-
ing Board made no explicit findings with regard to those matters,
and at the construction permit stage the proceeding was not con-
tested, the operating license Licensing Board will decline to treat
the construction permit Licensing Board's general findings as an
implicit resolution of rnatters raised by intervenors. Detroit Editan
(DEMDy (Enrico fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC
73, 79 n.6 (1979).

In order to avoid unnecessary and costly delays in starting the
operation of a plant, a Bosrd may conduct and complete operating
license hearings prior to the completion of construction of the
plant. Pacific GatanLLlutrit(L (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAD-811, 21 NRC 1622, 1627 (1985) neylgW
diftigd, CLI-85-14, 22 NRC 177,178 (1985). Thus, a Board nust make
some predictive findings and, "in effect, approve applicant's present
plans for future regulatory compliance." DjiblDllLQySD, iWG, 21
NRC at 1627, tiljng, h tiLir_Qu _and Eletiric l h (Diablo Canycn
Nuclear Power Plant, Units 1 and 2), ALAB-653, 16 NRC 55, 79 (1981).

There is no requirement mandated by the Atomic Energy Act nor
the Commission's regulations that a Licensing Board may not
resolve a contested issue if any form of confirmatory analpis
is ongoing as of the close of the record on that issue, where a
Licensing Board is 6ble to make the basic findings prerequisite to'

the issuance of an operating license based on the existing record.
L0ng Island Liattilng_CL (Shoreham Nuclear Power Station, Unit 1),
L8P-83-57, 18 NRC 445, 519 (1983), glijag, [gnolidats.d_Q11LoJLfL_pl
liew Yqr_.h (Indian Point Station, Unit 2), C01-74-23, 7 AEC 947, 951-52
(1974) and hblic Service _CA. 9Linil103 (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-461, 7 NRC 313, 318 (1978);
PKillLG_iLLand Electriclh (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-811, 21 NRC 1622, 1628 (1985), rf.ylex.Jtnie.d,
CLI 85-14, 22 NRC 177, 178 (1985).

Rulings and findings made in the course of a proceeding are not in
themselves sufficient reasons to believe that a tribunal is biased
for or against a party, b.q1 fir _0m _itadl le.c.tric Co. (Diablo Canyon
Nuc) ear Power Plant, Units 1 and 2), ALAB-644, 13 NRC 903, 923
(1981).
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3.16.1 Independent Calculations by Licensing Ikiarti
,

,

A Board is free to draw conclusions by applying known en- !gineering principles to and making mathematical calculations
:from facts in the record whether or not any witness purported i

to attempt this exercise. Vermont Yanketf(aclear Power _(stas 1

(Vermont Yankee Nuclear Power Station), ALAB-229, 8 AEC 425, ';

437, rfy. on othet_9ndh, CLI-74-40, 8 AEC 809 (1974).
However, the Board must adequately explain the basis for its

1

conclusions. Ppblic SeryitglonoLbtw Hamp3 hire (Seabrook !
Station, Units 1 & 2), ALAB-422, 6 NRC 33, 66 (1977). |

'3.17 Res Judictla and CollatertL[ggppel

Although the judicially developed doctrine of ttLjuittt13 is not
fully applicable in administrative proceedings, the considerations of

,

fairness to parties and conservation of resources embodied in this
doctrine are relevant. Public Service Coinnany of New Hampshire
(Seabrook Station, Units 1 and 2), CL1-78-1, 7 NRC 1, 27 (1978), |*

gjllrig, Houstonlightina and Power Company (South Texas Project,
Units 1 and 2), CL1-77-13, 5 NRC 1303, 1321 (1977).

Thus, as a general rule, it appears that res.. iud k313 principles may !
be applied, where appropriate, in NRC adjudicatory proceedings.

- Consistent with those principles, tes .iudicata does not apply when
the foundation for a proposed action arises after the prior ruling
advanced as the basis for res iudicAll or when the party seeking to 4

employ the doctrine had the benefit, when he obtained the prior |
ruling, of a more favorable standard as to burden of proof than is

,

now available to him, hbilt_EgrYke_C9&af_Re.W.11AmR5hite (Seabrook
Station, Units 1 & 2), ALAB-349, 4 NRC 235 (1976).

.

The common law rules regarding res .iudicgla dn not apply, in a strict
sense, to administrative agencies. Res judicata need not be applied *

by an administrative' agency where there are overriding public policy !

-interests which favor relitigation. hitti_St.alcLDfpartment of
[nerav. Pro.iect Managspent Corporation. Tranentg_lallt.LAuthor.111

| IC11nch River Breeder Reactor Plant), CL1-92-23, 16 NRC.412, 420-
(lito2), nitlng, International fltrvester_Co. v. OccuRal10nAl_laffly

,

and Health Review Commission, 628 f.2d 982, 986 (7th Cir.1980). .

! khen an agency decision invnives suMtantial policy issues, an
) agency's need for flexibility outweighs the need for repose provided
I by the principle of res .iudictD.. ClintLR1yrr, .sypra,16 NRC at '

! 420, citina, titxwell v. N.L.LL, 414 f.2d 477, 479 (6th Cir. _1969); '

FTC v. Texaca, 555 f.2d 867, 861 (D.C. Cir.1977), getL_denigd, 431
U.S. 974 (1977), rehearing denied, 434 U.S. 883-(1977). ~

,

-A change in external circumstances is not required for an agency to
exercise its basic right to_ change a policy decision and apply a new t

policy to parties to which an old policy applied. Valted States
DgnattmenLof Engrav. Pro.iect Man _a_gtsent Corporation. Tenntage
Valley Authority (Clinch River Breeder Reactor Plant), CLI-82-23, '
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16 NRC 412, 420 (1982), tj.tjng, Hawell v. NA&!L, 414 f.2d 477, '

479 (6th Cir. 1969).

An Agency must be frea to consider changes that occur in the way it
perceives the facts, even though the objective circumstaaces remain
unchanged. ClinglLRiyrt, intra,16 NRC at 420, citing, titall,
ty n.g; [lC_.y. Texa,qq, 555 f.2d 867, 874 (D.C. Cir. 1977), qqth
sitD1031, 431 U.S. 974 (1977), IthntinuleRied, 434 U.S. 883 (1977).

Principles of collateral estoppel, like those of trL.iudirlin, fr.ay be
applied in administrative adjudicatory proceedings. LS._v. Utah
Const uction and EtD_ tag _CL, 384 U.S. 394, 421-22 (1966); loleda
Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3),
ALAD-378, 5 NRC 557 (1977); Alabima_fqwgr__CL (Joseph H. f arley
Nuclear Plant Units 1 and 2), ALAB-182, 7 AEC 210, It2ARded on gibf_r.
grRMadi, CLI-74-12, 7 AEC 203 (1974); igittbern Cali fora.La_idisan._Ch
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-673, 15
NRC 688, 695 (1982); Public Sery1qe_ElectriqJLad_DAL(h (Hope Creek
Generating Station, Unit 1), ALAB-759, 19 NRC 13, 25 n.40 (1984),
C11109, litlfy,19Erli CCM0Hwealth idligrLCL (Braidwood Nuclear
Power Station, Units 1 and 2), LBP-85-il, 21 NRC 609, 620 (1985
ray'd and remanded on other aronudi, CL1-36-8, 23 NRC 241 (1986),).
Collateral estoppel precludes relitigation of issues of law or fact
which have been finally adjudicated by a tribunal of competent juris-
diction. day 11_Balu, inplA; [Arley, tuntA.

The application of collateral estoppel does not hinge on the
correctness of the decision or interlocutory ruling of the first
tribunal. Moore's TRg.tal Praslics, para. 0.40511] and [4.1) at
629, 634-37 (2d ed. 1974); Qavis-Be ng, inp_rA. Jt is enough that the
tribunal had jurisdiction to render the decision, that the prior
judgment was rendered on the merits, that the cause of action was the
same, and that the party against whom the doctrine is asserted was a
party to the earlier litigation or in privity with such a party.
Dryj s-Bes se,19pf_1 Participants in a proceeding cannot be held
bound by the record adduced in another proceeding to which they were
not parties. Philadelph_1.a ElecLtic_._(a (Peach Bottom Station, Units
2 and 3), t!ttrQR211111n Edison Co. (Three Mile Island Station, Unit
2), Eyblic_Sfryice Electric and_GaLCh (Hope Creek Generating
Station, Units I and 2), ALAB-640, 13 NRC 487, 543 (1981). In
virtually every case in which the doctrine of collateral estoppel
was asserted to prevent litigation of a contention, it was held that
privity must exist between the intervenor advancing the contenticn
and the intervenor which litigated it in the prior proceeding.
General Elec.tric Co. (CETR Vallecitos), LBP-85-4, 21 NPC 399, 404
(1985) and cases cited. But seg Clpygland_ Electric illumjattjnLCL

|
(Perry Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC 175,
199-200 (1981). Conversely, that parties to the former action weret

not joined to the second action does not orevent application of the ,
,

l principle. Erevf.gLv. First NaliquAl Ban c of Chittgn, 424 f 2d 1171,
' 1175 (7th Cir.1970), .qtrL_dtnigd, 400 U.S. 832 (1970); ljummel v.

Equf11ble Austrante Society, 151 F.2d 994, 996 (7th Cir. 1945);
Davis-Bgig , lunta, 5 NRC 557. Where circumstances have changed (as
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to context or law, burden of proof or material facts) from when the I
issues were formerly litigated or where public interest calls for '

relttigation of issues, neither collateral esteppel nor In_judictig
applies. Ettis1, ng.ti, 7 AEC 203; MelnygnCh (W111iam 8.
McGuire Nuclear Station, Units 1 and 2) LBP-77-20, 5 HRC 600 (1977);
Cttnen] Public llulilin.Juelear Catet (Three Mile Island Nuclear
Station, Unit 1), LBP-86-10, 23 NRC 283, 286 (1986); [1tplina Powet
And Light Com_ gad North CAgglint [nigrn Munic.igglJsggtjlqtacy.
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 537
(1986); hhlic Service Co. of New Hampshirs (Seabrook Station, Units
1 and 2), LDP-89-3, 29 NRC 51, 56-57 (1989), aff'd on other orgundi,
ALAB-915, 29 NRC 427 (1989). Ste hbli.c._SetY_tu._Co. of New Hartashite
(Seabrook Station, Units 1 and 2), LBP-89-28, 30 NRC 271, 275 (1989), i

AU'd on otheL9t2MDds, ALAB-940, 32 NRC 225 (1990). Furthermore,
under neither princip1c does a judicial decision become binding on an
administrative agency if the legislature granted primary authority to
decide the substantive issue in question to the administrative
agency. 2 Davis, Administrative Law Intadsg $ 18.12 at pp. 627-28.
Cf., US v. Radis foro, of America, 358 U.S. 334, 347-52 (1959). Where
application of collateral estoppel would not affect the Commission's
ability to control its internal proceedings, however, a prior court
decision may be binding on the NRC. Davis-Bessg, M IA.

In appropriate circumstances, the doctrines of Igi_.indicilg and

O collaterni estoppel which are found in the judicial setting are
equally present in administrative adjudication. One exception is the
existence of broad public policy considerations on special public
interest factors which would outweigh the reasons underlying the
doctrines. liquisn_Lightino L EqngtCm (South Texas Project, Units
1 & 2), LDP-79-27, 10 NRC 563, 574-575 (1979).

There is no basis under the Atomic Energy Act or NRC rules for
excluding safety questions at the operating license stage on the
basis of their consideration at the construction permit stage. The
only exception is where the same party tries to raise the same
question at both the construction permit and operating license
stages; principles of rcL.i.udicata and collateral estoppel then come
into play. liqusion Liohting.3Dilqwet_Ch (South Texas Project.

'

Units 1 and 2), L8P-79-10, 9 NRC 439, 464 (1979); bbl 1LService_Ch
gL New Hamnihir_e (Seabrook Station, Units 1 and 2) LBP-82-76, 16 NRC
1029, 1044 (1982), citing, A11b1!!!a_Equat__Ch (Joseph H. f arley
Nuclear Plant, Units 1 and 2), CL1-74-12, 7 AEC 203 (1974).|

; An operating license proceeding should not be utilized to rehash
issues already ventilated and resolved at the construction permit'

stage. Public Service Co. of New Hampshi.te (Seabrook Statiun, Units
L 1 and 2), LBP-82-76, 16 NRC 1029, 1081 1982), c111ng,-A11bna Power

Ch (Joseph H. Farley Nuclear Plant, Un(ts 1 and 2), C;.1-74-12, 7 AECi
203 (1974); Caroli _na Powar_and light Co.__and North Carolina E n11tn
ligniglatl_Eqw_tr_Aacon (Shearon Harris Nuclear Power Plant), ALAB-

O, 837, 23 NRC 525, 536 (1986). A contention already litigated between
the same parties at the construction permit stage may not be
relitigated in an operating licensu proceeding. M e Power Cat
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(Catawba Nuclear Statien, Units 1 and 2), t.BP-82-107A, 16 NRC
1791, 1808 (1982), gitJDD,811bMA_f0 War _C02 (Joseph M. Farley
Nuclear Plant, Units 1 and 2), ALAB-182. 7 AEC 210 (1974);
lonthern Ca].ifornial diacalg2 (San Onofre Nuclear Generating
Station Onits 2 and 3), LBP-82-3, 15 NRC 61, 78-82 (1382); Shejttqn
llatr.11, s g rA, 23 NRC at 536.

A party which has litigated a particular issue during an NRC
proceeding is not collaterally esto> ped from litigating in a
subsequent proceeding an issue whic1, although similar, is different
in degree from the earlier litigated issue. YRELngnt_ YankqgJgClut
Eower Coro. (Vermont Yankee Nuclear Power Station), LBP-87-17, 25 NRC
838, 849 (1987), aff'd, ALAB-869, 26 NRC 13, 22 (1987), reconsidt
dealid_Qa 9ther_9tDMDdi, ALAB-876, 26 NRC 277 (1987).

A party countering a motion for sunnary judgment based on tc1
.tydicata need only recite the facts found in the other proceedings,
and need not independently support those " facts.' il2MitAD..ljahtj.R9
A_E0m r Co. (South Texas Project, Units 1 & 2). ALAD-575, 11 NRC 14,
15 n.3 (1980).

When certain issues have been adequately explored and resolved in an
early phase of a proceeding, an intervenor may not relitigate similar
issues in a subsequent phase of the protecding unless there are
different circumstances which may have a material bearing on the
resolution of the issues in the subsequent proceeding. Eublic
ittYiftl0a_9.f hkF_llAmthite (Seabrook Station, Units 1 and 2), ALAB-
942, 32 NRC 395, 402-403 (1990).

Collateral estoppel requires presence of at least four elements
in order tu De given effect: (1) the issue sought to be precluded
must be the same as that involved in the prior action, (2) the
issue niust have been actually litigated, (3) the issue must have
been determined by a valid and final judgment, and (4) the deter-
mination must have been essential to the prior judgment, tionsion
ljgttjng_& Power Cg,. (South lexas Project, Units 1 & 2), LBP-79-27,t

| 10 NRC 563, 566 (1979); leni.jltilit.igilenerliinglpt (Comanche
| Peak Steam Electric Station, Units 1 and 2), LBP-83-34, 18 NRC _
| 36, 38 (1983), Cit 189, ElDrid.LEQFar_ add.11. ltt_C.9 (St. Lucie Plant,q

Unit 2), LBP-81-58, 14 NRC 1167 (1981); Gargling _Egyer and LigittAI

And lgr_t1LCarolina Eastatn.l!MalC1ARl_E0M rl 9tnc.Y (Shearon Harris
! Nuclear Power Plant), ALAB-837, 23 HRC 525, 536-37 (1986). In

addition, the prior tribunal must have had jurisdiction to render the
decision, and the party against whom the doctrine of collateral
ostoppel is asserted must have been a party or in privity with a

i party.to the earlier litigation. Cnyy_n2Drealth Editan_Get (Braidwood
| Nuclear Power Station, Units 1 and 2), LDP-85-11, 21 NRC 609, 620
| (1985), tev'd and remanded on other_gtgunds, CL1-86-8, 23 NRC 241
' (1986); Shtgren.Jjattit, tunta, 23 NRC at 536.

The doctrine of collateral estoppel traditionally applies only when
the parties in the case were also parties (or their privies) in the
previous case. A limited extension of that doctrine permits
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\
% " offensive" collateral estoppel, . tan, the claim by a person not a

party to previous litigation that an issue had already been fully
litigated against the defendant and that the defendant should be
held to the previous decision because he has already had his day in
court. PE klADe Hositry Co.. Inqs v. Leo H. Shore. 439 U.S. 322
(1979). At least one Licensing Board has held that, in operating
licenso proceedings, estoppel may also be applied defensively, to
preclude an intervenor who was nnt a party from raising issues
litigated in the constructon permit proceeding. Cleveland _11tcArig
11[uainatina CQ2 (Perry Nuclear Power Plant, Units 1 r.nd 2), LBP-
81-24, 14 NRC 175, 199-201 (1981). This would not appear to be
wholly consistent with the Appeal Board's ruling in Philadejshig
[l gtric Co (Peach Bottom Station, Units 2 and 3), ticirpaQlilins

EdligL A (Three Hile Island Station, Unit 2), PM lic lcr.ylcs
Llectric and Gas Co. (i%pe Creek Station, Units 1 and 2), ALAD-640,
13 Nr.C 487, 543 (1981).

The Licensing Board which conducted the 1An Onofre operating
license hearing relied upon similar reasoning. The Board held
that, although " identity of the parties" and " full prior adjudi-
cation of the issues" are textbook elements of the doctrines of
res .iudicata t.nd collateral estoppel, they are not prerequisites
to foreciosure of issues at the operating stage which were or
could have been litigated at the construction permit stage.

(O Ssathern California E6ison lg2 (San Onofre Nuclear Generating
'j Station, Units 2 and 3), LBP-82-3, 15 NRC 61, 82 (1982). When

an issue was known at the construction aermit stage and was tht
subject of intensive scrutiny, anyone w1o could have (even if no
one had) litigated the issue at that time can not later seek to
do so at the operating license hearing without a showing of
changed circumstances or newly discovered evidence. SALQunfrg,
agn,15 NRC at 78-82. The Appeal Board subsequently found
that the Licensing Board had erred. Egnthern CalifpfAta_[dian
A (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-673, 15 NRC 688, 694-696 (1982); Southern Californt.a Edisq0
Ch (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-717, 17 NRC 346, 353-354 (1983). The doctrines of In
.iudicata, collateral estoppel and privity provide the appropriate
bases for determining when concededly different persons or groups
should be treated as having their day in court. There is no public
policy reason why the Agency's administrative proceedings warrant a
looser standard. EaL0nofre (ALAB-673), agn,15 NRC at 696. The
Appeal Board also disagreed with the Licensing Board's statement that
organizations or persons who share a general point of view will
adeouately represent one another in NRC proceedings. EtL0nofre '

(ALAB-673), ang,15 NRC at 695-696.

The standard for determining whether persons or organizations are so
closely related in interest as to adequately represent one another is
whether legal accountability between the two groups or virtual

f_')T
representation of one group by the other is shown, lenLi!Lilities

(^' (ttneratina Co, (Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83-34,18 NRC 36, 38 n.3 (1983), tilin9, Southern California
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Edj.19nlg2 (San Onofre Nuclear Generating Station, Units 1 and 2),
ALAB-673, 15 NRC 688, 695-96 (1982) (dictum).

An operating license Board will not apply collateral estoppel to an
issue which was considered during an uncontested construction permit
hearing. When there are no adverse parties in the construction
permit hearing, there can be neither privity of parties nor " actual
litigation" of the issue sufficient to support reliance on collateral
estoppel. Cntn_Qatetith Edison C0 (Braidwood Nuclear Power Station,4

Units 1 and 2), LBP-85-ll, 21 NRC 609, 622-624 (1985), ERY'd.And
Emandad_qn_nthgr arounds, CL1-86-8, 23 NRC 241 (1980), shing,
Egythern CaliforntLLdhnolo (San 0,ofre Nuclear Generating
Station Units 2 and 3), ALAB-673, 15 NRC 688, 694-696 (1982).
SgLA112 U2r.idLf2MLand_11ShLC92 (Turkey Point Nuclear Generating '

Plant, Units 3 and 4), LBP-89-15, 29 Nr.C 493, 506 (1989) (collateral
estoppel does not apply to an issue which was reviewed by the NRC
Staf?, but which was not previously the subject of a contested
proceeding).

An intervenor in an operating license proceeding, who was not a party
in the construction permit proceeding, is not collaterally estopped
from raising and relitigating issues which were fully investinated in
the construction permit proceeding. However, the intervenor has the
burden of providing even greater specificity than normally required
for its contentions. The intervenor must specify how circumstances
have changed since the construction permit proceeding or how the
Licensing Board erred in the construction permit proceeding.
Largli_na Pon t and light Co._and North CarqUngl aitern Municipal
Egwer Aaency (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC
525, 539-40 (1986). CL Ehitaatlphia ElectriLEq.,. (Limerick
Cenerating Station, Units 1 and 2), ALAB-804, 21 NRC 587, 590-91
(1985). See qaneralli 19ttihern C.glifornia Edison Cg2 (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346,
354 n.5 (1983).

Where the legal standards of two statutes are significantly dif-
ferent, the decision of issues under one statute does not give
rise to collateral estoppel in litigation of similar issues under,

I a different statute. Hagiton Lichtirtgl _P_qwer Co. (South Texas
Project, Units 1 & 2), LBP-29-27, 10 NRC 563, 571 (1979).

| The Commission will give effect to factual findings of federal courts
| and sister agencies when those findings are part of a final judgment,

even when the party seeking estoppel effect was not a party to the
ir.itial litigation. Although the application of collateral estoppel

t

| would be denied if a party could have casily joined in the prior
' litigation, the Commission will apply collateral estoppel even though

it is alleged that a party could have joined in, if the prior
litigation was a complex antitrust case. Furthermore, FERC deter-
minations about the applicability of antitrust laws are sufficiently
similar to Commission determinations to be entitled to collateral
estoppel effect. Even a shift in the burden of persuasion does not
exclude the application of collateral estoppel when it is apparent
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f 3.18.2

that the FERC o)lnion did not arrive at its antitrust conclusions
because of the )urden of persuasion. On the other hand, the decision
of a Federal district court on a summary judgment motion is not a
final judgment eatitled to collateral estoppel effect, particularly
when the court did not fully explain the grounds for its opinion and
when its decir. ion was issued after the hearing board had already
begun studying the record and had formed factual cenclusions which
were not adequately addressed in the district court's opinion.
Florida PQMr_AD.d Licht Co. (St. Lucie Plant, Unit 2), LDP-81-58,
14 NRC 1167, 1173-80, 1189-90 (1981).

Summary disposition may be denied on the basis of rei_.iudicata and
collateral estoppel. 11ouston Liahtina & Pogr_h (South Texar.
Project, Units 1 & 2), ALAB-575, 11 NRC 14 (1980), affirming, LBP-
79-27, 10 NRC 563 (1979).

3.18 leminatjon of Proceedings

3.18.1 Procedures for Temination

10 CFR S 2.203 authorizes a Board to terminate a proceeding,
at any time after the issuance of a notice of hearing, on the
basis of a settlement agreement, according due weight to the
position of the Staff. Robert L. Dickherber_And_f0m0anilthO Edison _Co. (Quad Cities Nuclear Power Station), LBP-90-28, 32
NRC 85, 86-87 (1990); it. Mary MediqjtLignter-Hobart andJt.
tiar.y Medical Center-Gary, LBP-90-46, 32 NRC 463, 465 (1990).

Termination uf adjudicatory proceedings on a construction
sermit application should be accomplished by a motion filed
ay applicant's counsel with those tribunals having presenL
jurisdiction over the proceeding. A letter by a lay official
to the Comission when the Licensing Board has jurisdiction
over the matter is not enough. Toledo Edii9n_12mDAny (Davis-
Betse Nuclear Power Station, Units 2 and 3), ALAB-622, 12 NRC

L 667, 668-9 (1980).
1

An o arating license proceeding may not be terminated solely
on the basis of a Stipulation whereby all the parties have
agreed to terminate the proceeding. The parties must formally
file a motion to terminate with the Licensing Board. Ehjlt-

I delphia Electric Co2 (limerick Generating Station, Units 1 and
| 2), LBP-89-14, 29 NRC 487, 4B8-89 (1989).

3.18.2 Post-Torwination Authority of Comission
1

10 CFR $ 2.107(a) expressly empowers Licensing Boards to
impose conditions upon the withdrawal of a permit or license
application after the issuance of a notice of hearing. Idtda

O Edison Co. (Davis-Besse Nuclear Power Station, Units 2 and 3),

() ALAB-622, 12 NRC 667, 659 n.2 (1980).
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issue, but he is free to challengo the reascning used to reacnv
the result in defending that result if another party appeals.
[paty.mers Power Co. (Midland Plant, Units 1 12), ALAB-282, 2
NRC 9. 10 n.1 (1975). The prevailing party it free to urge any
ground in defending the result, including grounds rejected by
the Licensing Board. Niagara Mohawk _ PDFir f9fA.
PointNuc'earStation, Unit 2),ALAB-264,1NRC34(NineHile7, 357 (1975).
Ege_i]ss (q mqng alth Ed.ij n _[ L (Byron Nuclear Power Station,
Units 1 and 2), ALAB-793, 20 NRC 1591,1507 (1984); Loaq_111MW
Lighijrta CL (Shoreham Nuclear Power Station, Unit 1), ALAB-832,
23 NRC 133, 141 (1986), rav'd in part on other arounda, CLI-87-
12, 26 NRC 383 (1987).

(2) A third party entering a special appearance to defend against
'

discovery may apneal. Kansas Gas & Electric Ch (Wolf Creek-

Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC 85, 87-88
(1976).

(3) As to orders denying a petition to intervene, only the peti-
tioner who has been excluded from the proceeding by the order
may appeal. M EDA (Clinch River Breeder Reactor Plant), ALAB-
345, 4 NRC 212 (1976). In such an appeal, othet parties m y
file briefs in support of or opposition to the appeal. R.

(4) A party to a Licensing Board Proceeding has nc standing to press
i before an Appeal Board the grievances of other sarties to the
L proceeding not represented by him._ Hauston Lioltino and PM er

[L (Allens Creek Nuclear Generating Station, Unit 1), ALAB-631,
13 NRC 87, 89 (1981), sjiirig, Pccet Sound Pqnr and Light _Ch
(Skagit riuclear Power Project, Units 1 and 2), ALAB-556, 10 NRC
30 (1979); Carolina Pou r.and Lloht Co. and North lAtgl101
Eastern 14unicloal Poyer_Agyny (Shearon Harris Nuclear Power
Plant),_ALAb-837, 23 NRC 525, 542-543 n.58 (1986); Euhlic
1ervice Co. of New Hittnp3 Air.c (Seabrooh Station, Units 1 and 2),
LBP-86-24, 24 NRC 132, 135 & n.3 (1986); [atolina Power and
Licht Co. and North Carolina Eastern Mitnicipal_Enfr._Ageny
(Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200, 203
n.3 (1986).

.
Third parties may file AmirJti triefs with respect to any a) peal, even

| thcugh such third parties could not prosecute the appeal t1emselves.
| Consoliditted_.Cdiipn._CL_qf_J.Y. . _ IDL (Indian Point Station, Unit 2),
1 ALAB-369, 5 NRC 129 (1977); [gnoliditad_iditmLCg., of N.Y. . Inca

(Indiaa Point, Units 1, 2 & 3), ALAB-304, 3 NRC 1, 7 (1976). The'

Appeal Board in ALAB-304 implied that leave _ to file an Am_1nLi brief
may be necessary. The procedure for filing an Am].cgi brief,

! including the requirement to seek to file such brief, is now
| contTined in 10 CFR $ 2.715.

One seaking to appeal an issue must have participated and taken all
O timely steps to orrt:t the error. Eacific.Sc. & Electris_C.h

-t (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-583, 11 NRC
\ 447 (1980).
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5 5.7

The Comission has long construed its Rules of Practice to allow the
Staff to appeal from initisi decisions. 10 CFR i 2.762 explicitly
treats the Staf f as a party for purposes of filing appea's. h_1he
$ttltLgiludiation Technologys Inc2, ALAB-567, 10 NRC 533, 547-548
(1979). Although a party generally may appeal only on a showing of
discernible injury, the $taff may appeal on questions of precedential
importance. A question of precedential importance is a ruling that
would with probability be followed by other Boards facing similar
questions. A question of precedential importance can involve a
question of remedy. car #1[nLfpacIl_Lighlfh (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAH-577, 11 NRC 18, 23-25
(1980), 09di_fied, CL1-80-12, 11 NRC 514 (1980).

5.3 }}gw_11tfancAl

The ocneral rules as to the manner of taking an appeal are set out in
10 CfR i 2.762. Formerly under that regulation, an appeal was taken
by the filing of exceptions within ten oays after service of the
initial decision. Recent changes to 10 CfR $ 2.762 require only the
filing of a notice of appeal within the same time period. A
supporting brief must be filed witi.in 30 days after the notice of
appeal has been f;1ed, although the Staff has 40 days to file such a
brief. Other parties may file supporting or opposing briefs in
response within 30 days (40 days for the Staff) after the initial
supporting brief of the appellant. Ses Sections 5.4 (Time for Filing
Appeals), 5.9 (Perfecting Appeals), 5.10 (Briefs on Appeal) and 5.13
(Appeals from Orders, Rulir,gs, Initial Decisions, Partis) Initial
Decisions) for further discussion of these matters.

5,4 lin _fpr Filino AnegAls

As a general rule, only " final" actions are appealable. it'e test for
" finality" for appeal purposes is essentially a practical one, for
the most part, a Licensing Board's action is final when it either
disposes of a major segment of a case or terminates a party's right
to participate. Rulings that do neither are interlocutory, loleds
Edison _[n (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752,
750 (1975); Lqu111gnaleFfr__enLLightlh (Waterford Steam Electric
Station, Unit 3), ALAB-690, 16 NRC 893, 894 (1982), tillag, Iqlesin
Idl12tLCh (D nis-Besse Nuclear Power Station), ALAB-300, 2 NRC 792,
753 (1975); Buglear En9ht. tija 910u_lah (Sheffield, Illinois, Low-
Level Radioactive Waste Disposal Site), Ai.AB-606, 12 NRC 156, 160
(1980), Wiscons.in_Elettric Power Ch (Faint Beach Nuclear Plant,
Unit 1), ALAB-696, 16 NRC 1245, 1256 (1982), Cicyclandlleg1Ilc
illuminttina Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-
83-77, 18 NRC 1365, 1394-1395 (1983); Eub_lic 3ervitp_Ch _ql Jgy
lig.tnbing (Seabrook Station, Units 1 and 2), ALAS-394, 27 NRC 632,
636-37 (1988); Eubi1Liervice Ch_f,f_Hgy_llspibite (Seabrook Station,
Unita 1 and 2), ALAB-933, 31 NRC 491, 496-98 (1993); Eghlic Service
.Co. of Jtw l[gpihjrg (Seabrook Station, Units 1 and 2), ALAB-943, 33_

NRC 11, 12-13 (1991).
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V Where a major segmant of a case has been remanded to a Licensing

Board, there is no final Licensing Board action for appeliate
purposes until the Licensing Board makes a final determination of all
7he remanced matters associated with that major segment. Subtopt,
a gg, 33 NRC at 13.

Administrative orders generally are final and appealable if they
impose an obligation. deny a right, or fix some legal relationship as
a consumation of the administrative process. 11erra Chtb v. NR(,
862 F.2d 222, 225 (9th Cir. 1988).

A Licensing Board's partial initial decision in an operating
license proceeding, which resolves a nuniber cf safety contentions,
but does not authorize the issuance of an operating license or
resolve all pending safety issues, is nevertheless appealable since
it disposes of a major segment of the case. (atoling.fgyer and Ligb1
(Ddpd _ North _UC0liaLIu1EnluDh1UALDX2fl9fDn (Shearon Harris
huclear Power Pimt), LBP-85-28, 22 Nhc 232, 298 n.21 (1985), njllag,
h 1%p Edison Co (Pilgrim Nuclear Power Station, Unit 2), ALAB-632,
13 NRC 91, 93 n.2 (1981).

The requirement of finality applies with equal force to both appeals
from tulings on petitions to intervene pursuant to 10 CFR 6 2.714a,
and appeals from initial decisions pursuant to 10 CFR 6 2.762.

A Haterford, AMEt,16 NRC at 895 n.2.

C}I

Appeals from interlocutory orders issued by Licensing Boards must
await the initial decision rendered by the Board at the end of the
case. 10 CFR 59 2.760 and 2.762; (Jacinntil l n_AnsLElectric Co,
(William H. Zimmer Station), ALAB-633, 13 NRC 94 (1981), citina,
lhl119tLtd110a_Ch (Pilgrim Station, Unit 2), ALAB-269,1 NRC 411
(1975),

in general, an itecdiatel> effective Licensing Board initial decision
is a ' final order," even though subject to appeal within the agen:y,
unless its effectiveness has been administratively stayed pending the
outcome of further Commission review. I M Lic Servic LCo. of Ney
flarnashire (Seabrook Station, Units 1 & 2), ALAB-349, 4 NRC 235
(1916). In other areas, an order granting discovery against a third
party is " final" and appealable as of right. KantALGALLfler1rin
[L (Wolf Cretk Nuclear Generating Station, Unit 1), ALAB-311, 3 NRC
Bb, 87 (1976); (paitsers Power Ch (Hidland Plant, Units 1 & 2),
ALAB-122, 6 AEC 322 (1973). Similarly, a Licensing Board order on
tha issue of whether offsite activity can be engaged in prior to
issuance of an LWA or a CP is appealable. KAR|LLftiL& Electric _ Ch
(Wolf Creek Nucicar Generating Station, Unit 1), ALAB-331, 3 NRC 771,
774 (1976). When a Licensing Board grants a Part 70 license to
transport and store fuel assemblies during the course of an OL
hearing, the decision is not interlocutory and is immediately
appealable, hgific Gas & Electric Co2 (Diablo Canycn Nuclear Poe r

(Q Plant, Units 1 & 2), CLI-76-1, 3 NRC 73, 74 (1976). Partial initial,

'j decisions which do not yet authorize construction activities
neve'theless may t,a significant and, therefore, appealable as of
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right. Equs10n_119bliu91EeRer_h (Allens Creek Nuclear Generating
Station, urits I h 2), ALAb301, 2 NRC 853, 854 (1975). Similarly, a
Licensing Board's decision authoriting issuance of an LWA and
rejecting the applicant's claim that it is entitled to issuance of a
construction permit is final for the pur)oses of appellate review.
Egblic Service Co. of_ulituidnt (Har)1e Hill Nuclear Generating
Station, Units 1 & 2), ALAB-401, 7 NRC 313, 318 (1978). A Licensing
Board's denial of a 10 CFR $ 2.758 waiver petition is immediately
appealable. Public ScrY_11c_C0& 9Lucx_11EpitLitc (Seabrook Station,
Units 1 and 2), ALAB-920, 30 NRC 121, 125-126 (1989).

A protracted withholding of action on request for relief may be
treated as tantamount to a denial of the request and final ac-
tion. ConsunctLf2Eer_[gt (Hidland Plant, Units 1 & 2), ALAB-417,
5 NRC 1442 (1977); D.elrujl_Liljan_h (Greenwood Energy Center,
Units 2 & 3), ALAB-376, 5 NRC 426, 428 (1977). At least in those
instances where the delay involves a Licensing Board's failure to act
on a petition to intervene, such a " dental" of the petition is
appealable. Gregnygqd, 19p13

As previously noted, an appeal is taken by the filing of a notice of
appeal within ten days after service of the initial decision.
Licensing Boards may not vary or extend the appeal periods provided
for in the regulations. Duquaing_Ljgttt_ 1 (Beaver Valley Power
Station, Unit 1), ALAB-310, 3 NRC 33 (1976); [qn191Ldded EdisolLA
of N.Y.. Inc. (Indian Point Station, Unit 3), ALAB-281, 2 NRC 6
(1975). While a motion for a tit.n extension may be filed with the
Appeal Board and will sometimes be granted in complex cases, mere
agreement among the parties is not sufficient to show good cause for
an extension. (sannwfalth Edishn Co. (Zion Station, Units 1 & 2),
ALAB-154, 6 AEC 827 (1973).

The rules for taking an appeal also apply to appeals from partial
initial decisions. Once a partial Initial decision is rendered, an
appeal must be filed immediately in accordance with the regulations
or the appeal is waived. tils11111 poi Power and Licht Co. (Grand
Gulf Nuclear Station, Units 1 and 2), ALAB-195, 7 AEC 455, 456 n.2
(1974). Ste also lipuston tichtina & Payer _C9 (Allens Creek Nuclear
Generating Station, Units 1 and 2), ALAB 301, 2 NRC 853, C54 (1975).

Although the time limits established by the Rules of Practice with
regard to appeals from Licensing Board decisions and orders are not
jurisdictional, Appeal Board policy is to construe them strictly.
Hence untimely appeals are not accepted absent a demonstration of
extraordinary and unanticipated circumstances. Consumers P_Qyer Co.
(Midland Plant, Units 1 and 2), ALA8-684, 16 NRC 162, 165 n.3 (1982),
111109, Nuclear En.gjneerina Cg (Sheffield, Illinois, Lew-Level
Radioactive Waste Disposal Site), ALAB-606, 12 NRC 156, 160 (1980);
10 CFR Part 2, App. A, IX(d)(4). .Sgg Public Sitylte_h_qLRey
lip.2 shire (Seabrook Station, Units 1 and 2), ALAB-894, 27 NRC 632,
635 (1988).

:
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6 5.4 '
,

1he timeliness of a party's brief on appeal from a Licensing Board's :

denici of the party's motion to reopen the record is determined by
the standards of 10 CFR i 2.762, which applies to appeals from final

,

orders, and not 10 CFR i 2.714a(b), which is specifically applicable :
to appeals from board orde'.*s " wholly denying a petition for leave to
intervens and/or request for a hearing". Ehiladelphit M E LI1C lg
(Limerick Generating Station, Units I and 2), AtAB-528, 23 NRC 13, 18

4

n.6 (1986).
.

!

The time limits imposed in 10 CfR f 2.762(a) for filing appeal oriefs
refer to the date upon which the appeal was filed and not to when it
was originally due for filing prior to a time extension. KAnlaslu
& Electrigl pa (Wolf Creek Generating Station, Unit 1), ALAB-424, 6
NRC 122, 125 (1977).

It is accepted appellate practice for the appeal period specified
in 10 CFR i 2.762(a) to be tolled while the trial tribunal has
before it an authorized and timely-filed petition for recon ~ -

sideration of the decision or order in question. [p.M211wnlth Edisqn
Ch Byron Nuclear Power Station, Units 1 and 2), ALAB-659, 14 NRC
983 1981). ;

Pursuant to 10 CFR f 2.714a, an appeal concerning an intervention
,

petition must await the ultimate grant or denial of that petition.

O Retroit Edison l h (Creenwood Energy Center, Units 2 A 3), ALAD- ,

472, 7 NRC 570, 571 (1978). A Licensing Board order which determines
that )etitioner has met the " interest" requirement for intervention
and t1at mitigating factors outweigh the untimeliness of the petition
but does not rule on whether petitioner has met the " contentions"
requirement is not a final disposition of the petition seeking leave
to intervene. Grfenwood, HEA, 7 NRC at 571.

The Appeal Board does not generally characterize its own decisions as
final or not fincl for the purpose of review, its opinion would only
be advisery, and the Appeal Board does not render advisory opinions
in the absence of the most compelling considerations. The Office of
the General Counsel may interpret 10 CFR 66 2.770 and 2.771 (f' cal
decisions) pursuant to its mandate under 10 CFR 6 1.32(f), and any

i party may request an interpretation of those regulations on finality
if it so desires. Isanniee Vallev Authorjtv (Hartsville Nuclear
Plant, Units lA, 2A, IB & 28), ALAB-467, 7 NRC 459, 463 (1978).

Finality of a decision is usually determined by examining whether it
disposes of at least a major segment of the case or terminates a
party's right to participate. The general policy is to strictly
enforce time limits for appeals following a final decision. However,
where thn. lateness of filing was not due to a lack of diligence,
but, rather,- to a misapprehension about the finality of a Board
decision, the Appeal Board will allow the appeal as a matter of
discretion. N K, lear Eng10egrina Company _I L (Sheffield, Illinois
Low-Level Radioactive Waste Disposal Site), AtAB-606, 12 NRC 156,

~
159-160 (1980); Public Service Co. of New HamMhirg (Seabrook

| Station, Units 1 and 2), ALAB-894, 27 NRC 632, 635-637 (1988).
|
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A petitioner's request that the denial of his intervention petition
be overturned, treated as an appeal under 10 CFR i 2.714a, will be
denied as untimely where it was filed almost 3 months after the -

issuance of a Licensing Board's order, especially in the absence of
a showing of good cause for the failure to file an appeal on time.
Houston Lightina and Power Ch (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-547, 9 NRC 638, 639 (1979).

5.5 htlers Considered orLAngtal

Where a matter has been considered by the Comission, it may not be
reconsidered by a Board. Commission precedent must be followed,
ylrainia Electric & Power Co (North Anna Nuclear Power Station.x
Units 1 & 2), t. LAB-584, 11 NRC 451, 463-465 (1980).

Unless the Comission has directed otherwise, an tppeal Board, in
considering an appeal on the merits, is not to give any weight to
statements made in the course of the Comission's imediate effec-
tiveness review. Estill.c_Sjttrice Co. of New Hamoshire (Seabrook
Station, Units 1-and 2), ALAB-937, 32 NRC 135, 148 n.42 (1990),
ILLtjaq,10 CFR 6 2.764(g).

One may not appeal from an order delaying a ruling, when appeal
will lie from the ruling itself. Houston Liahtina aM_Epyer Co
(Allens Creek Nuclear Generating Station, Unit 1), ALAB-585, 11 NRC
469, 470 (1980).

Although a par ty generally roay appeal only on a showing of dis-
cernible injury, the Staff may appeal on questions of precedential
importance. A question of precedential importance is a ruling that
would with probability be followed by other Boards facing similar
questions. A question of precedential im)ortance can involve a
question of remedy, Carolina Eqwer & Lioit Co (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 23-25
(1980), Epitfid, CLI-80-12,11 NRC 514 (1980).

As a general rule, a party may seek appellate redress only on those
parts of a decision or ruling which he can show will result in some
discernible injury to himself. Northern States Power Cp_,. (Prairie
Island Nuclear Generating Plant, Units 1 & 2), ALAB-252, 8 AEC 1175,
aff'd, CLI-75-1, 1 NRC 1 (1975). An intervenor may appeal only those
issues which it placed in controversy or sought to place in contro-
versy in the proceeding. 10 CFR 5 2.762(d)(1), 54 fed. Rec. 33168,
33182 (August 11,1989). There is :ome indication that a matter of
recerring importance may be appealed in a particular case even though
it may no longer be determinative in the case. However, if it is of
insufficient general importance (for instance, whether existing
guidelines concerning cross-examination were properly applied in an
individuel case), the Appeal Board will refuse to hear the appeal.
Euttlic.SeCy. ice Co. of Indiana (Merble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-461, 7 NRC 313, 316 (1978).

JANUARY 1992 APPEALS 8
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There is no right to an administiative appeal on every factual
finding. Iennesse_eJalley A),LthgIlh (Hartsville Nuclear Plant,
Units IA, 2A, IB & 20), ALAB-467, 7 NRC 459, 4f,1 n.5 (1978).

In normal circumstances, an appeal will lie only from unfavorable
action taken by the Licensin9 Board, not from wording of a decision
with which t party disagrees but which has no operative effect. [hlic
htt_C9 Min (Cherokee Nuclear Station, Units 1, 2 & 3), ALAB-482, 7
NRC 979, 980 (1978).

5.5.1 Issues Raised for the first Timo on Appeal

Although the Appeal Board *might make an exception in the case
of a serious substantive issue as in which a genuine problem
has been demonstrated, (it) ordinarily will not entertan an
issue raised f or the first time on appeal." Tennesse Valle.y
htthar.ily (Hartsville Nucler- Plant, Units lA, 2A,18 and 2B),
ALAB-463, 7 NRC 341, 340 (1978) (issues not raised in either
proposed findings or exceptions to the initial decision).
(931umers PowIr_Csi (Midland Plant, Units 1 and 2), A!AB-691,
16 NRC 897, 907 (1982), c11]fg. Hathy_illf, luarli Eublic
Sstrite Electric _And3n.J;h (Salem Generating Station, Unit
1), ALAB-650, 14 NRC 43, 49
Fermi Atomic Power Plant, Un(t 1), ALAB-709, 17 NRC 17, 221981); Df troit Es111qL0A (Enricoi

O) (1983); Philade)pftihG.tcitic.lL (Limerick Generating
( Station Units ' and 2), ALAB-828, 23 NRC 13, 20 (1986);'" .QtqtgiLfqgttj<t (Alvin W. Vogtle Electric Generating Plant,

Units 1 and 2), ALAB-872, 26 NRC 127, 133 (1987 .
Servicel9dEtWlmshlrf (Seabrook Station,) Units 1 andEgg Eyhlic
2), ALAB-924, 30 NRC 331, 358, 361 n.120 (1989); Public
SfEricf_.Ca d .ECW.jitmnihirt (Seabrook Station, Units 1 and
2), ALAB-932, 31 NRC 371, 397 n.101 (1990). Thus, as a
general rule, an eneal may be taken only as to matters or
issues raised at tie hearing. Public Service Eltsitic_And_011
CA (Salem Nuclear Generating Station, Unit 1), ALAB-650, 14
NRC 43 (1981); Btunnglihuld1HDlh (Three Mile Island ,

Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 28 (1978);
Florida PoyetJ Lightlh (St. Lucie Nuclear Power Plant, Unit
2), ALAB-335, 3 NRL 030,-S42 n.26 (1976); Maine Yankee Atomic _
h er l h (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC
1003, 1021 (1973); Cunutm2th _Powet_CL (Hidland Plant, Units 1
& 2), ALAB-123, 6 ALC 3:11, 343 (1973). The Appeal Board will
not entertain a contention for the first time on appeal,
absent a serious substantive issue, where a party has not
pursued the contention before the Licensing Board through
proposed findings of f act. Hatthers California Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3) ALAB-
680, 16 NRC 127, 143 (1982), citino, Eqhlic Service Ele,ctris
and Gas Ch (Salem Nuclear Generating Station, Unit 1), ALAB-

-

650, 14 NRC 43, 49 (1981). The Appeal Board's disinclination
i j to entertain an issue raised for the first time on appeal is
( / particularly strong where the issue and factual averments

~

underlying it could havn been, but were not, timely put before
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the Licensing Board. her10_Rtco_fletir.ither htAgrit.y
(North Coast Nuclear Power Plant, Unit 1), ALAB-648, 14 NRC 14
(1981).

An intervenor who seeks to raise a new issue on appeal snust
satisfy the criteria for reopening the record as mil as the
requirements concerning the admissibility of late-filed
contentions. Ebfladelohia Electric _CL (Limerick Generating
Station, Units 1 and 2), ALAB-845, 24 NRC 220, 248 n.29
(1986).

Although the absence of an appeal does not deprive the Appeal
Board of the right to review an issue contested before a
Licensing Board, the Appeal Board must be judicious in taking
up new matters not previously put in controversy. Virainia
Electric & Pqwer Co. (North Anna Nuclear Power Station, Units
1 & 2), ALAB-491, 8 NRC 245, 247 (1978).

An appeal may only be based on matters and arguments
raised below. Houston Licht _ing & Power Ch (Allens Creek
Nuclear Generat6ng Station, Unit 1), ALAB-582, 11 NRC 239,
242 (1980); Ph1]adelohia []ectric Ch (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13, 20 (1986);
PhiladelphiiLUntric Cot (Limerick Generating Station,
Units 1 and 2), ALAB-836, 23 NRC 479, 496 n.28 (1986);
Philadelphia Untric Ch (Limerick Generating Station,
Units 1 and 2). ALAB-845, 24 NRC 220, 235 (1986); Philadelchia
[]ctiric C h (Limerick Generating Station, Units 1 and 2),
ALAB-S63, 25 NRC 273, 281 (1987). Even though a party may
have timely objected to a Licensing Board's ruling on an
issue, an Appeal Board will not consider new arguments
offered by the party against the ruling when those arguments
were not raised before the Licensing Board. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59,
02-83 (1985). [L [.gmmonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-85-27, 22 NRC 126,
131 n.2 (1985). Sgg [.grolina Power and Liaht Co. and North
CAtplina Eastern thlpicipal Power Aaency (Shearon Harris
Nuclear Power Plant), ALAB-856, 24 NRC 802, 812 (1986);
PJcific qas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 457 (1987),
remanded on 01her arounds, Sierra Club v. NRC, 862 F.2d 222,
229-30 (9th Cir. 1988). A party cannot be heard to complain
later about a decision that fails to address an issue no one
nught to raise. PA11adelohia Electric C h (Limerick
Generatir.g Station, Units 1 and 2), ALAB-778, 20 NRC 42, 47-48
(1984). A party is not permitted to raise on appellate review
Licensing Board practices to which it did not object at the
hearing stage. huston Lightjna and Powgr Co. (South Texas

_

Project, Units 1 and 2), ALAB-799, 21 NRC 360, 378 (1985).

The jurisdiction of an Appeal Board to consider new matters
arising during the course of its review of a licensing Board

JANUARY 192: APPEALS 10 )
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( i

docision does not hinge upon the nature of the proceeding. '

Rather, irrespective of whether a construction permit or an
operating license is involved. the pivotal factor is the
posture of the c7se and the degree of finality which has
attached to the agency action which is in ques.tlon. Where
finality has attached to 50me but not all issues, Appeal Board
jurisdiction to er.tertain new matters is dependent upon the
existence of a reasonable nexus between those matters and the
issues remaining before the Board. Yirainia Electric &f_pyn |

Cm uny (North Anna Nuclear Power Station Units 1 & 2), ALAB- i

551, 9 NRC 704, 707 (1979). En Pubile Sny_Re Co. of_Jeg
Harposhire (Seabrook Station, Units 1 and 2), ALAB-930, 31 NRC >

343, 346-47 (1990).

5.5.2 Effect on Appeal of failure to file Proposed findings

The Appeal Board is not required to review exceptions
where no proposed findings and rulings were filed by the
appellant on the issue with respect to which the appeal
is taken. florida Poyer & licht C.gx (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-280, 2 NRC 3, 4 n.2 (1975).
However, while a party's failure to file proposed findings
cn an issue may be "taken into account" by the Ap)eal
Board if the party later appeals that issue Har_Litr_n
Sinin.fgrer Co (Prairie Islar.d Nuclear Generating Plant,s

Units 1 and 2), ALAB-244, 8 AEC B57, 864 (1974); Consumers
Eower Co. (Hidland Plant, Units I and 2), ALAB-123, 6 AEC
331, 333 (1973), absent a Licensing Board order requiring
the submission of proposed findings of fact and conclusions
of law, an intervenor that does not make such a filing
neverthales t, is free to pursue on appeal all issues it
litigated below. Qttroit Edison C0 (Enrico fermi Atomic2

Power Plant, Unit 2), ALAB-709,17 NRC 17,19, 20 (1983).

5.5.3 Matters Considered on Appeal of Ruling Allowing late Interven-
tion

One exception to the rule prohibiting interlocutory appeals
is that a party opposing intervention may appeal an order
admitting the intervenor. 10 CFR 6 2.714a. SE_.Ah2 hhllC
Service Co. of Indiana (Harble Hill Nuclear Generating Sta-
tion, Units 1 & 2), ALAB-339, 4 NRC 20, 23 n.7 (1976). How-
ever, since Licensing Boards have broad discretion in allowing
late intervention, an Appul Board's review of an order
allowing late intervention is limited to determining whether
that discretion has been abused. Ylrainia Electric & Power
C.gt (North Anna Power Station, Units 1 & 2), ALAB-342, 4 NRC
98, 107 (1976); darble Hill, non. The Appeal Board will
look to the papers filed in the case and the uncontroverted
facts set forth therein to determine if the Licensing Board

O abused its discretion. Florida Power & Licht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8 (1977).
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5.5.4 Consolidation of Appeals on Generic Issues

lhe Appeal Board consolidated and scheduled for hearing radon
cases where intervenors are attively p6rticipating. and held
the remtining case! in abeyance. Where the issues are
largely generic, consolidation will result in a more mar. age-
able number of litigants, and relevant considerations will
likely be raised in the first group of consolidated cass2.
EttilMtlphia Electric.192 (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-540, 9 hRC 428, 433 (1979), retentit
denied, ALAB-$46, 9 NRC 636 (1979).

5.6 ts. peal BoArdlCliSH

5.6.1 Role of Appeal Board

The Appeal Board's role is generally that of an appellate
tribunal. For example, it will not police a licensee's
compliance with license conditions, a matter suitable for
the Comission's enforcement branch. hblic Service Co. of
{{ttlimpahite (Seabrook Station, Units 1 & 2), ALAB-356, 4
NRC 525 (1976).

Under 10 CFR i 2.718(1) and i 2.785(b), Appeal Boards
have the power to direct the certification of legal issues
raised in proceedings pending before Licensing Boards.
Exceptional circumstances must be demonstrated, however,
before a Board will exercise that authority, hhlic
itty_tce Co. of New Hamnshire (Seabrook Station, Units 1
and 2), ALAB-737, 18 NRC 168, ;71 (1983), titing, Public
Str.yjce Co. of New Hatnnshtte (Seabrook Station, Units 1 and
2), ALAB-271, 1 NRC 478, 483 (1975).

The Appeal Board reviews all initial decisions and the record,
regardless of whether appeals have been taken. Ete, t & ,
Equth Carolina Electric & Gas Co2 (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-ll4, 6 AEC 253 (1973); Cincinnati Gai
& Electric Co. (William H. Zimer Station) ALAB-79, 5 AEC 342
(1972). Where appeals are filed, the Appeal Board is not
limited in its review to those issues raised in the appeals.
Vermont Yankee Nuclear Power Coro. (Vermont Yankee Nuclear
Power Station), ALAB-124, 6 AEC 358, 361 (1973). Although it
has the power to do so, the Appeal Board will not ordinarily
conduct a de novo review of the record and ma!e its own
independent findin0s of fact since the Licensing Board is the
basic fact-finder under Commission procedures. Misconsin
[]ectric Power _[p_,. (Point Beach Nuclear Plant No. 2), ALAB-78,
5 AEC 319 (1972). Nevertheless, the Appeal Board, as part of
its customary IRLIEgnin review of an initial dacision in the
absence of an appeal, may examine independently and with care
the totality of the evidence if the matter at hand is of an
unusual character. Equthern California Edison Co. and S.gn
Dieao Gas & Electric Co. (San Onofre Nuclear Generating
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; Station, Units 2 & 3), ALAB-432, 6 NRC 465 (1977). In this
.

vein, in an operating license proceeding, the Appeal Board
*

'

will search the record under its An tipapig authority to i
ensure that there are no significant safety issues requiring i

corrective actlon, kttopolitan L'd11ttLCh (Three Mile
Island Nuclear Station, Unit 1), ALAB-729, 17 NRC 814, 889-

'

(1583), af f'd en other itquada, CLI-84 ll, 20 NRC 1 (1904).
In addition, an Appeal Board has authority to make factual
findings, on the basis of record evidence, which are different
from those reached by a Licensing Board and can issue

' ,

'

supplementary findings of its own, Public Service Ch
of New Hampshire (Seabrook Station Units 1 & 2), ALAB-422, 6
NRC 33, 42 (1977). The Appeal Board is free to disagree with
the lower board's regulatory interpretation even if no party

1

presses an appeal on the issue. iagthern Calif.ornia Editoa r

[A (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-680, 16 NRC 127, 135 n.10 (1982), citina, Yitg1DIA
flectric an U nwE .IA (North Anna Nuclear Power Station,
Units 1 and 2), Al '-491, 8 NRC 245, 247 (1978). The
Appeal Board dects. can be based u)on grounds completely !foreign to those reited upon by the .icensing Board so long
as the parties had a sufficient opportunity to address
those new grounds with argument and, where approariate,
evidence. 16 However, notwithstanding its aut1ority to
do so, the Appeal Board will normally be reluctant to search

O the record to determine whether it included sufficient '

information to support conclusions for which the Licensing
Board failed to provide _ adequate justification. A remand,
very possibly accompanied by an outright vacation of the
lesult reached below, would be the usual course where the
Licensing Board's decision does not adequately support the
conclusions reached therein. Stak gqh, ignta, 6 NRC at 42. -

f

An Appeal Board is not obligated to rule on every discrete ,

point adjudicated below, so long as the Board is able to render
a decision on other grounds that effectively dispose of the
appeal. Duke Power Co. (William B. McGuire Nuclear Station,
Units - 1 and 2), ALAB-669,15 NRC 453, 460 n.25 (1982), c11hg,

,

liquston Lightina aRURMEr_Ch (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-625, 13 NRC 13, 15 (1981).

The Appeal Board is not subject to the jurisdictional limita-'

! tions placed upon-Federal courts by the " case or controversy"
i provision in Article !!! of the Constitution. len}_jltjlflies
' - Senerating_(L (Comanche Peak Steam Electric Station, Units 1

and 2), ALAB-714, 17 NRC 86, 93 (1983), s1 Ling, Drlhttu
i 11111LP.RWfr_.{L (Prairie Island Nuclear Generating Plant.
| Units 1 and 2), ALAB-455, 7 NRC 41,154 (1978), ErmandtLOR
l other arounds sub nom tiinnesota v. Nuclear Regglttaty

Commissiqa, 602 f.2d 412 (D.C. Cir. 1979). Therefore, there
is no insuperable barrier to the Appeal Board's rendition ofO an advisory opinion on issues which have been indisputably
mooted by events occurring subsequent to a Licensing Board's
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decision. However, this course will not be embarked upon in
the absence of the most compelling cause. (mtwhe_EcAh, 17
NRC ,,* 93; fl0fthf.LILS11Lti._bECLCMRDy (Prairie Island
Nuclear D nerating Plant, Units 1 4 2), ALAB-455, 7 NRC 41, 54
0978); Long i land _JJaht lag _ Cgs. (Shoroham Nucicar Power ;t

Mation, Unit A). a' AD s00, 28 NRC 275, 284 (1988). i
1

The Appeal Board, and the NRC in general, lacks the power to
decide whether a civil penalty assessed against an applicant
should be borne by the applicant's stockholders rather than
its ratepayers. This is a matter to be determined by State
regulatory agencies, hblic Sntvice Co. of IndiantJm
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB- 1

459, 7 NRC 179, 198 (1978). l

Once a partial initial decision (PID) has been appealed,
supervening factual developments relating to major safety
issues considered in the PID should be raised before the
Appeal Board, not the Licensing Boar'J. fdt1LitJtifs Utilitiel
CL (River Bend Station, Units 1 & 2), ALAD-383, 5 NRC 609
(1977).

1ho Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Director of
Nuclear Reactor Regulation; the Commission itself is the forum
for such review. Ses 10 CFR 6 2.206(c), Detroit Edison._Ch
(Enrico fermi Atomic Power Plant, Unit 2), ALAB-466, 7 NRC 457
(1978).

An Appeal Board lacks the authority to appoint specific
Licensing Board members to preside over a particular proceed-
ing. Such authority resides in the Commission or the Chairman
of the Licensing Board Panel pursuant to 10 CFR $5 2.704 and
2.721. Lona Isltad Liahting_Ch (Shoreham Nuclear Power
Station, Unit 1), ALAB-901, 20 NRC 302, 307 (1988).

Although the absence of an appeal does not deprive the Appeal
Board of the right to review an issue contested before a
Licensing Board, the Appeal Board must be judicious in taking
up new matters not previously put in controversy. Virgin 1A
[]ectric & Poxerl p_, (North Anna Nuclear Power Station, Units
1 & 2), ALAB-491, 8 NRC 245, 247 (1978).

An Appeal Board has the authority to take evidence -- partic-
ularly in regard to limited matters as to which the record is
incomplete. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units IA, 2A, 18 & 28), ALAB-467, 7 NRC 459, 461
(1978). However, since the Licensing Board is the initial
fact-finder in NRC proceedings, an Appeal Board will exercise
its authority to take evidence only in exceptional circum-
stances. Public Service Co. of New Ham _nthirn (Seabrook Sta-
tion, Units 1 and 2), ALAB-891, 27 NRC 341, 351 (1988). ,
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O i 5.6.1
It is well-settled that the Appeal Board is empowered to
decline the acceptance of a Licensing Board referral. Dukg
h er Co (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 464 (1982), yxtimLin_pJLtLon_atheL9 rounds,
CL1-83-19, 17 NRC 104) (1983); (Angmers PoweLR (Hidland
Plant, Units 1 and 2), ALAB-634,13 NRC 96 (1981); htMLc
Servicelo of India.na (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1191 (1977).

When the time within which the Comission mi ht have elected9
to review an Appeal Board decision expires, any residual
jurisd ction retained by the Appeal Board expires. 10 CFR
$ 2.717(a); Washinaton Public Power igpoly Sys.i g (WPPSS Nu-
clear Project Nos. 3 and 5), ALAB-501, 8 NRC 381, 382 (1978).

An adjudicatory board does not have jurisdiction to reopen a
record with respect to an issue when finality has attached to
the resolution of that issue. This conclusion is not altered
by the fact that the board has another discrete issue pendir:9
before it. Public Service Company of NCLdMRihire (Seabrook
Station, Units 1 and 2), ALAB-513, 8 NRC 694, S D (1978);
Philadelphia EleS1ric Co. (Limerick Generating Station, Units
1 and 2), LBP-83-25, 17 NRC 681, 684 (1983)- Paci fic3A1.JLad

| Electric _Co.(DiabloCanyonNuclearPowerPlant, Units 1and
j 2), ALAB-782, 20 NRC 838, 841 n.8 (1984), cittna, Metropolittn
|- EdliQn_ h (Three Mile Island Nuclear Station, Unit No. 1),
i ALAB-766, 19-NRC 981, 983 (1984); inistana Power and Linht

1 (Waterford Steam Electric Station, Unit 3), ALAB-792, 20
NRC 1585, 1588 (1984), clarified, ALAB-797, 21 NRC 6 (1985);

| Beltspolitan Edison CL (Three Mile Island Nuclear Station,
Unit No. 1), ALAB-821, 22 NRC 750, 752 (1985).

Where finality has attached to some, but not all, issues, ;

an Appeal Board has jurisdiction to consider new matters
when there is a reasonable nexus between those matters
and the issues remaining before the Board. Pacific Gas
11d Electric 1 (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-782, 20 NRC 838, 841 n.9 (1984), citing, Virainia
Electric and Power'Co (North Anna Nuclear Power Station,
Units 1 and 2), ALAB-551, 9 NRC 704, 707 (1979); Louisiana
Power and Liaht 002 (Waterford Steam Electric Station, Unit
3), ALAB-792, 20 NRC 1585, 1588 (1984), clarified, ALAB-797, '

! 21 NRC 6 (1985); Metrooolitan Edison Co. (Three Mile Island
l Nuclear Station, Unit No. 1), ALAB-821, 22 NRC 750, 752 .

'

(1985); lona Island Li htina Co. (Shoreham Nuclear Power9
Station, Unit 1), ALAB-901, 28 NRC 302, 306-07 (1988). Egg
Houston 1,ightino and Power C h (South Texas Project, Units 1 ;

and 2), LBP-85-19, 21 NRC 1707, 1714 (1985); Public Service
Co. of New Hamoshite (Seabrook Station, Units 1 and 2), ALAB- 1

930, 31 NRC 343, 346-47 (1990). It is unimportant whether the |

issues pending before the Appeal Board arose from a motion to
( reopen the record or from an appeal of a Licensing Board

decision. The focus is on whetler and what issues remain
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before the Appeal Board, higrfstd, .-istta, 20 NRC at 1589
n.4, tjlin9, llQElh lDni, IMDr_g, 9 NRC - 708.

An *ppeal Board has the inherent right (o determine in the
first instance the scope of its jurisdiction. Thus, an Appeal
Board has jurisdiction to consider a petition which challenges
its decisionmaking process, even though jurisdiction over the
substantive decisions themselves has passed to the Comission
on appeal. Ehlladslohia Eltcititl h (Limerick Generating
Station, Units I and 2), ALAB-840, 24 NRC 54, 58-59 and n.2
(1986), vacated, CL1-86-18, 24 NRC 501 (1986). Ssn 1,gng
hijnd Lichtino Ch (Shoreham Nuclear Power Station, Unit 1),
ALAB-901, 28 NRC 302, 305 (1988).

Appeal Board review will be routinely undertaken of Any final
disposition of a licensing proceeding that either was or had
to be founded upon sub;tantive determinations of significant
safety or environmental issues. Washinoton Public Power
luoolv Systeln (WPPSS Nuclear Project No. 2), ALAB-571, 10 NRC
68), 692 (1979), sited _to Igledo Edison Ch (Davis-Besse
Nuclear Power Station, Units 2 and 3), ALAB-652, 14 NRC 627,
628 (1981); Wj z ontin Electric Power Com (Point Beach Nuclear
Plant, Units 1 and 2), ALAB-739, 18 NRC 335, 341 (1983),
s.111ag, Sacramento Municio.iLLutility Districi (Rancho Seco
Nuclear Generating Station), ALAB-655, 14 NRC 799, 803 (1981);
Keirocolitan Edison Ch (Three Mile Island Nuc har Station,
Unit No. 1), ALAB-826, 22 NRC 893, 894 (1985).

In the course of its review of an initial decision in a
constructior, permit proceeding, an Appeal Board is free to
in3_p yttg raise issues which were neither presented to nor
considered by the Licensing Board. Virotnia Electrit_And
EnwJtr_f h (North Anna Nuclear Power Station, Units 1 & 2),
ALAB--551, 9 NRC 704, 707 (1979).

If ccnditions on a license are invalid, the Appeal Board may
either remand the matter or prescribe a remedy itself.
Carolina Power & Licht Co. (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 & 4), ALAB-577, 11 NRC 18, 31 (1980),

| Etconsidered, ALAB-581,1) NRC 233 (1980), modified, CL1-
80-12, 11 NRC 514 (1980).'

:

Once an Appeal Board has wholly terminated its review of an,

| initial decision -- whether it be a construction permit or an
I operatin9 license proceeding -- its jurisdiction over the
! proceeding comes to an end. Viroinia Electric & Power C h

(North Anna Nuclear Power Station, Units 1 & 2), ALAB-551, 9
NRC 704, 708 (1979).

Appeal Board opinions that, in the circumstances of the
4

. particular case, are essentially advisory in nature will be
'

reserved (if given at all) for issues of demonstrable
recurring importance. Lqng.likoilightino Co. (Shoreham
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i 5.6.2
Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 390 n.4
(1983); Lono liland Liahijna Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB-900, 28 NRC 275, 284-85 (1988).

Jurisdiction to rule on a motion to reopen filed after an
appeal has been taken to an initial decision rests with the
Appeal Board rather than the Licensing Board. Philadelnhh
Elerdric Co. (Limerick Generatirg Station, Units 1 and ,),
ALAO-726,17 NRC 755, 757 n.3 (1983), citful, SgLtoppl11An

'

Editon.J L (Three Mile Island Nuclear Station, Unit No. 1),
ALAB-699, 16 NRC 1324, 1327 (1982); Houston Liahting and Power
Eh (South Texas Project, Units 1 and 2), LBP-8519, 21 NRC
1707, 1713 n.5 (1905).

.

Until exceptions are filed, there is literally no appeal to
invoko Appeal Board jurisdiction. LimerirA, typr_a, 17 NRC at
758. See centrally 10 CFR 6 2.762(a); 10 CFR 6 2.785. Thus,
although an NRC Appeal Board has broader powers than inost
appellate bodies, ncither the Board's tuA_1ponte review
authority nor its power, in exceptional circumstances, to take
evidence and make its own factual determinations enhances its
knowledge of a proceeding before the proceeding reaches its
docket or operates to give it jurisdiction over an initial
decision immediately upon the initial decision's issuance.

O Limerick, LuarA, 17 NRC at 758.

t)\ Once an appeal has been filed from a Licensing Board's
; decision resolving a particular is.;ue, jurisdiction over that

issue passes from the licensing Board to the Appeal Board,
fleorgia Power C h (Alvin W. Vogtle Electric Generating Plant,
Units 1 and 2), ALAB-859, 25 NRC 23, 27 (1987).

5.6.2 Partires' Opportunity to be Heard on Appeal
,

On considering an _ issue on appeal, the Appeal Board should not
act c, the. issue on-the basis of the receipt of Staff views
only without affording equal opportunity to other parties to
express their views, Vermont . yankee NathAr_fgwer Coro.
(Vermont Yankea Nuclear Power Station), Cll-76-14, 4 NRC 163
(1976); 6hd 'xt.t_[L (Joseph M. Farley Nuclear Plant,-

Units 1 am M. 41 74-12, 7 AEC 203, 204 n.3 (1974).

Raquests for emerijency relief which rcquire adjudicatory
boards to cet without giving the parties who will be adversely
affected a chance to be heard ought to be reserved for
palpably incritorious cases and filed only for the most
serious reasons. The Appeal Board will grant emergency relief
without affording the adverse parties at least some oppor~
tunity'to be heard in opposition only in the most extraordi-
nary ci cumstances. Consuners Power Cq, (Midland Plant, Unitsr
I and 2), ALAB-395, 5 NRC 772, 780 n.'27 (1977).
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5.6.3 Standards for hversing Licensing Board on Findings of Fact

The Comission's regulations explicitly provide that the
Comission or the Appeal Board has the authority to modify
or set aside findings made by the Licensing Board 10 CFR
99 2.740(b), 2.785; Enhlic Service Co. of New Hampshire
(Seabronk Station, Units 1 and 2), CL1-78-1, 7 NRC 1, 29
(1978).

In acting for the Comission, the Appeal Board need not accept
every finding a Licensing Board makes and the Appeal Board
will not apply the " clearly erroneous" test of Rule 52(a) of
the Federal Rules of Civil Procedure, which governs appellate
review of district court findings. But the Appeal Board is
not free to disregard the fact that Licensing Boerds are the
Comission's primary factfinding tribunals, h tthern Indiana
Eqbli.c Service CL. (Bailly Generating Station, Nuclear-1),m
ALAB-303, 2 NRC 858, 867 (1975). In this regard, Appeal
Boards are reluctant to make essentially basic environmental
findings whic.h did not receive Staff consideration in the FES
or adequate attention at the Licensing Board hearing. Inn
ytilities Generatina Co. (Comanche Peak Steam Electric
Station, U11ts 1 and 2), ALAB-260,1 NRC 51, 55 (1975).

Although an Appeal Board is not bound by the factual findings
of the Licer. sing Board, until the Appeal Board can review the
record itself or the appellant demonstrates the inadequacy of
the Licensing Board's findings, those findings deserve the
Appeal Bcard's respect. Toledo _ Edison Co. (Davis-Besse
Nuclear Power Station, Units 1, 2 and 3), ALAB-3B5, 5 NRC 621
(1977).

The noral deference that an appellate body cwes to the trier
of the facts when reviewing a decision on the merits is thus
even more coepelling at the preliminary state of review.
S.29thern California. Edison Co (San Onoft., Nuclear Generating
Station, Units 2 and 3), ALAB-680, 16 NRC 127, 133 (1982),

,

citina, lolgdn.fditon Co (Davis-Besse Nuclear Po.ser Station,
Units 1, 2 and 3), ALAB-385, 5 NRC 621, 629 (1977).

In general, an Appeal Board has the rb,;ht to reject or modify
findings of a Licensing Board if, after giving the Licensing
Board's decision the probative force it intrinsically
comands, the Appeal Board is convinced that the record
compels a different result. Eiggara Mohawk Power Coro. (Nine
Mile Point Nuclea, Station, Unit 2), ALAB-264, 1 NRC 347, 357
(1975); accord, Northern Indiana Public S.grvice Co., ALAB-303
anr.A; Pacific Gai_And_ Ele _c_tnig_Cn,. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819, 834 (1984);
Carolina Pcwer and Liaht Co._.gnd North Carolina Eastern
&nicioal Powet Acency (Shearon Harris Nuclear Power Plant),
ALAB-837, 23 NRC 525, 531 (1986); [Ar_gling Power and Licht Co.
and North Carolina Djitern Municioal Pgw_e.r Acency (Shearon
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Harris Nuclear Power Plant), ALAB-802, 24 NRC 532, 537
(1986); Catqlin_Egntand Liaht Co. and North Carolina
fjtsigrafluaicioal Power A_910ry (Shearoa Harris Nuclear Power

,

Plant), ALAB-856, 24 NRC 802, 811 (1986); General Publig
Utilities Nuc)far Corp 2 (Three Mlle Island Nuclear Station,
Unit 1), ALAB-881, 26 NRC 465, 473 (1987); Florida Powetand
Ligh LC.h (St. Lucie Nuclear Po'wer Plant, Unit 1), ALAB-921,
30 NRC 177, 181-82 (1989); General Public Utilities NEGltAr
CQrpa (Three Mile Island Nuclear Station, Unit 2), ALAB-926,
31 NRC 1, 13-14 (1990). Sgg Egblic Service Ch of New
Hampshire (Seabrook Station, Units I and 2), ALAB-932, 31 NRC
371, 397-98 (1990). The same standard applies even if the,

Appeal Board is conducting a review sta soonte. Sacramnip
Muni;Jiral Utility Olstrict (Rancho Seco Nuclear Generating
Station), ALAB-655, 14 NRC 799, 803 (1981). In fact, where
the record will fairly sustain a result deemed " preferable" by
the agency to the one selected by the Licensing Board, the
agency may substitute its judgment for that of the lower
Board. IRDne n ee Vallev A.atherity (Hartsville Nuclear Plant,
Units IA, 2A, IB & 28), ALAB-367, 5 NFC 92 (1977); Duke Pcer
Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-355, 4 NRC
397, 402-405 (1976). Nevertheless, a finding by a Licensi19
Board will not be overturned simply because the Appeal Boara '

t'

might have reached a different result had it been the primaiy-
fact-finder. Eacific Gar, & Electric Co. (Diablo Canyon

( Nuclear Power Plant, Unit 2), ALAB-254, 8 AEC 1184, 1187-1180
% (1975); Wisconsin J 1cs.tric Power Co. (Point Beach Nuclear

Plant, Unit 2), ALAB-78, 5 AEC 319 322 (1972). Moreover, the
" substantial evidence'' rule does not apply to the NRC's
internal review process and hence does not control an Appeal
Board's evaluation of Licensing Board decisions. [atawba,

;

supra, 4 NRC at 402-405.

Notwithstanding its authority to do so, the Appeal Board
will normally be reluctant to search the record to deter-
mine whether it included sufficient information to sup-
port conclusions for which the Licensing Board failed to
provide adequate justification. A remand, very possibly

-accompanied by an outright vacation of-the result reached
i below, wo11d be the usual course where the Licensing
i Board's decision does not adequately support the conclu-

shns reached therein. Public Service Co. of New HarA-
shir_q (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC
33 -42 (1977). Thus, a Licensing Board's failure to clearly,

; set forth the basis for its decision is ground for reversal.
L The. Appeal Board is not-constrained to reverse the Licensing
! Board, however. The Appeal Board may make factual findings

based on its_own review of the record and decide the case
accordingly. Louisiana Power & Licht Co. (Waterford Steam
Electric Station, Unit 31, ALAB-732, 17 NRC 1076, 1087 n.12
(1983).
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Licensing Board duerminations on the timeliness of filing of
motions are unlikely to be reversed on appeal as long as they
are based on a rational foundation. Lona Island liahthg_CL
(Shoreham Nuclear Power Station, Unit 1), ALAB-832, 23 NRC
135,159-160 (1986), rev'd 10._ Dart on other aroundi, CLI-
87-12, 26 NRC 383 (1987). A Licensing Board's determination
that an intervenor has properly raised and presented an issue
for adjudication is entitled to substantial deference and will
be ovecturned only when it lacks a rational foundation. Long
Island L_lahthg.Sh (Shoreham Nuclear Power Station, Unit 1),
ALAB-855, 24 NRC 792, 795 (1986).

On specific matters, a Licensing Board's determination as to a
petitioner's " personal interest" will be reversed only if it
is irrational. Ducuesne Licht Ch (Beaver Valley Power
Station, Unit 1), ALAB-109, 6 AEC 243, 244 (1973); Horthern
States Pqnr_CL (Prairie Island Nuclear Generating Plant,
Units 1 & 2), ALAB-107, 6 AEC 188, 193 (1973). Where a
Licensing Board has permitted a petitioner to amend his
petition to cure defects prior to issuance of a final order,
allowance of an opportunity to amend will not be disturbed by
the Appeal Board absent a showing of gross abuse of discre-
tion. Pf airie 11]jtad,11mr.g.

A determination of fact in an adjudicatory proceeding which is
necessarily grounded wholly in a nonadversary presentation is
not entitled to be accorded generic effect, even if the
determination relates to a seemingly generic matter rather
than to some specific aspect of the facility ir, question.
liashington Public Power Sucoly Systm (WPPSS Nuclear Projects
No. 3 & 5), ALAB-485, 7 NRC 986, 980 (1978).

Adjudicatory decisions must be supported by evidence properly
in the record. E3.c.ific Gas & Electric Co. (Diablo Canyon
Nuclear Power P1 ant, Units 1 & 2), ALAB-580, 11 NRC 227, 230
(1980). An Appeal Board will affirm a Licensing Board finding
which was based on testimony later withdrawn from the record,
if there is sufficient evidence elsewhere in the record to
support the finding. [hyr. land Electric illuminatina Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC
64, 84 (1985).

Where a Licensing Board imposes an incorrect remedy, an
Appeal Board will search for a proper one. Carolina Power
& Licht CL (Shearon Harris Nuclear Power Plant, Units 1, 2,
3-& 4), ALAB-581, 11 NRC ?33, 234-235 (.1980), modifhd,CLI-
80-12, 11 NRC 514 (1980).

5.6.4 Grounds for imediate Suspension of Construction Permit by
Appeal Board

The Appeal Board, ancillary to its appellate jurisdiction, has
authority to suspend a decision authorizing issuance of a
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'''/ construction permit. Union Electric Co. (Callaway Plant,

Units 1 & 2), ALAB-348, 4 NRC 225 (1976). Immediate revocation
or suspension of a construction permit, upon review of the
issuance thereof, is appropriate if the Appeal Board finds
deficiencies that:

(a) . pose a hazard during construction;

(b) need to be corrected before further construction takesplace;

(c) are incorrectable; or

(d) might result in significant environmental harm if
construe. tion is permitted to continue.

Southern California Edison Co, (San Onofre Nuclear Generating
Station, Units 2 & 3), ALAB-268, 1 NRC 383, 401 (1975).

Whether a public utility comission's consent is required
before construction contracts can be entered into and carried
out is a cuestion of State law. If the State authorities wantto suspent construction pending the results of the public
utility commission's review, it is their prerogative. But the

(g]- Appeal Board will not suspend construction on the " strength of/
nothing more than potentiality of action adverse to the,

facility being taken by another agency" (citation omitted).
[.leveland Electric Illuminatina Co (Perry Nuclear Powerx
Plant, Units 1 & 2), ALAB-443, 6 NRC 741, 748 (1977).

S.6.5 Immediate Effectiveness of Appeal Board Decision

Decisions of Appeal Boards which are immediately effective are
presumptively valid. Unless and until such a decision is
stayed or overturned by the appropriate authority, it is
ertitled to full recognition. Eub'ic Service Co. of New
Hamoshire (Seabrook Station, Units 1 & 2), ALAB-423, 6 NRC
115, 117 (1977).

Decisions and orders of an Appeal Board are immediately
effective. Absent an Appeal Board's or the Commission's
issuance of a stay, a Licensing Board is both entitled
and duty-bound to carry out Appeal Board directives with
suitable dispatch. Duke Power Comp 3ny (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-597, 11 NRC 870, 873-874
(1980).

5.6.6 Effect of Appeal Board Affirmance as Precedent

If an Appeal Board affirms a Licensing Board decision as to,,
'/V) which no exceptions have been filed without extended discus-

sien, the Licensing Board's decision does not necessarily
have the same precedential value as Appeal Board decisions.
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Portland _1tneral Electric (L (Trojan Nuclear Plant), ALAB-
.

1181, 7 AEC 207, 208 n.4 (1974). Where no exceptions have been
filed and the Appeal Board states that there is "nn error
requiring corrective action," the Appeal Board's affirmance of
the Licensing Board's decision cannot be read as necessarily
signifying approval of everything said by the Licensing Board.
The inference cannot be drawn that the Appeal Board agrees
with all the reasoning by which the Licensing Board justified
its decision or with the Licensing Board's discussion of
matters which do not have a direct bearing on the outcome.
EL; Consumers Power _191 (Big Rock Point Plant), ALAB-795,
21 NRC 1, 2-3 (1985).

An Appeal Board will not give 113rt .dagj S.jl ef fect to
Licensing Board conclusions on legal issues not brought to it
by way of an appeal. erjitgna Public Service _A (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), ALAB-713, 17
NRC 83, 85 (1983), citina, Duke Power Co (Cherokee Nuclear
Station, Unitt 1, 2 and 3), ALAB-482, 7 NRC 979, 981 n.4
(1978); General Electric CL (Vallecitos Nuclear Center -
General Electric Test Reactor, Operating License No. TR-1),
ALAB-720,17 NRC 397, 402 n.7 (1983); [pmnen_PREr_CL (Big
Rock Point Plant), ALAB-795, 21 NRC 1, 2 (1985); tigirang]1 tin
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),
ALAB-826, 22 NRC 893, 894 n.6 (1985). Sig flgr_jda Power and
Licht Co. (St. Lucie Nuclear Power Plant, Unit 1), ALAB-893,
27 NRC 627, 629 n.5 (1988).

5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards

Unless published in the official NRC reports, decisions and
orders of Appeal Boards are usually not to be given preceden-
tial effect in other proceedings. Efcific Gas and Electfj.q
Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-
592, 11 NRC 744, 745 (1980).

5.6.7 Disqualification of Appeal Board Mceber

In denying a petition to review a decision by an Appeal
Board member who decided not to recuse himself, the Com-
mission ruled that in the absence of bias, an Appeal Board
member who participated as an adjudicator on appeal in a
construction permit proceeding need not disqualify himself
from participating as an adjudicator in the operating .

license proceeding for the same facility. Pacifiq_qas and
ElRC.tr_l.c_CA (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-80-ll, 11 NRC 511, 512 (1980).

5.7 $_tayLERadjILilDP.fAl

Under 10 CFR S 2.764(f)(2), upon receipt of a Licensing Board's
decision authorizing the issuance of a full power operating license,
the Conmission will determine,11a soonte, whether to stay the
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effectiveness of the decision. Criteria to be considered by the
Comission include, but are not limited to: the gravity of the
substantive issue; the likelihood that it has been resolved incor-
rectly below; and the degree to which correct resolution of the issue
would be arejudiced by operation pending review. Until the Comis-
sion spea(s, the Licensing Board's decision is considered to be
automatically stayed. lhtkR_fonr_C9 (William B. McGuire Nuclear
Station, Units 1 and 2), ALAB-647, 14 NRC 27 (1981); Philadelphia
Elc.c.iric Co (Limerick Generating Station, Units 1 and 2), Cll-85-13,x
22 NRC 1, 2 n.1 (1985); Philadelohta Electric __ Com (l.imerick Generat-
ing Station, Units 1 and 2) Ctl-85-15, 22 NRC 184, 185 n.2 (1985).

P

'

The Comission's immediate effcctiveness review is usually based upon
a full Licensing Board decision on all contested issues. However,
the Comission conducted an imediate effectiveness review and
authorized the issuance of a full power license for Limerick Unit 2,
even though, pursuant to a federal court remand, Limgrick Ecology
An11on v. NRC, 869 F.2d 719 (3rd Cir. 1989), there was an ongoing
Licensing Board proceeding to consider environmental issues. The
Comission noted that: (1) all contested safety issues had been
fully heard and resolved; and (2) the National Environmental Policy
Act (NEPA) does not always require resolution of all contested
environmental issues and completion of the entire NEPA review process
prior to the issuance of a license. Philadelphia Elecitiqlh

( (Limerick Generating Station, Unit 2), CL1-89-17, 30 NRC 105, 110
-( (1989), .qjling, 40 CFR 5 1506.1.

w
An intervenor's speculative coments are insufficient grounds for a
stay of a Licensing Board's authorization of a full power operating
license. The intervenor must challenge the Licensing Board's sub-
stantive conclusions concerning contested issues in the proceeding.
Drolina Power and LichtJL.and North Carolina Eastern Municinal-

Eggr_fiqancy (Shearon Harris Nuclear Power Plant), CL1-87-1, 25 NRC
! 1, 4 (1987), aff'd, Eddleman v. NRC, 825 F.?d 46 (4th Cir.1987).

The Comission's denial of a stay, pursuant to its imediate
effectiveness review, does not preclude a party from petitioning
under 10 CFR S 2.786 for appellate review of any Appeal Board
decisions affirming the Licensing Board's conclusions. }heatqn
Harris, supra, 25 NRC at 4 n.3, s.illag, 10 CFR & 2.764(9).

| Before a full power license can be issued for a plant, the Comis-
| sion must complete its imediate effectiveness review of the
! pertinent Licensing Board decision pursuant to 10 CfR E 2.764(f)(2).

Iggith,qtn_(alifornla Edison Ch (San Onofre Nuclear Generating
| Station,-Units 2 and 3), ALA8-680, 16 NRC 127, 144 n.26 (1982).

| A stay of the effectiveness of a Licensing Board decision pending
| appeal of that decision to the Appeal Board may be sought by the

party appealing the decision. Such a stay is normally sought by
! written rootion, although, in extraordinary circumstances, a stay
LOQ gx carte may be granted. 193. hg , Eqr_thern Indianit_Euhlig
L Sgtyj.gg_( L (Bailly Generating Station, Nuclear-1), ALAB-192, 7
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AEC 420 (1974). The covant may submit affidavits in support of
his motion; opposing parties may file cpposing affidavits, and it
is appropriate for the appellato tribunal to accept and consider
such affidavits in ruling on the motion for a stay, hhlic.Jien-
ice Co. ofletjitmshite (Seabrook Station, Units 1 & 2), ALAB-
356, 4 NRC 525 (1976). The party seeking a stay bears the burden
of marshalling the evidence and making the arguments which demon-
strate his entitlement to it. C.pnsumers Power Co. (Hidland Plant,
Units 1 & 2), ALAB-395, 5 NRC 772, 785 (1977).

General assertions, in conclusionary terms, of alleged harmful
effects are insufficient to demonstrate entitlement to a stay.
Majigd States Department of Enerav. Project Manaaement Corn.. Tennes-
see .Villley Authority (Clinch River Breeder Reactor Plant), ALAB-721,
17 NRC-539, 544 (1983), gjling, Public Sgty1qe_.C.gmqf_Dklahoma (Black
Fox Station, Units 1 and 2), ALAB-505, 8 NRC 527, 530 (1970),

in the past it has been held that, as a general rule, motions for
stay of a Licensing Board action should be directed to the Licensing
Board in the first instance. Under those earlier rulings, the Appeal
Board made it clear that, .while filing a motion for a stay with the
Licensing Board is not a jurisdictional prerequisite to seeking a
stay from the Appeal Board, bblic Service Co. of New Hamoshire
(Seabrook Station, Units 1 & 2), ALAB-338, 4 NRC 10 (1976), the
failure, without good cause, to fir 3t seek a stay from the Licensing
Board is a factor which the Appeal Board may properly take into
account in deciding whether it should itself grant the requested
stay. liet CEELmen Power Co. (Midland Plant, Units 1 & 2), ALAB-
395, 5 NRC 772 (1977); h blic Service Co. of New Hampshire, ALAB-338

-

Enr_A. lef_.th0 Ioledo Edisnn CA (Davis-Besse Nuclear Power Plant),
ALAB-25, 4 AEC 633, 634 (1971). More recently, however, amendments
to 10 CFR 9 2.788 on stays pending review have made it clear that a
request for stay may be filed with either the Licensing Board or the

.-Appeal Board. 10 CFR 5 2.788(f).

An Appeal Board has the pwer to stay the effectiveness of conditicns
imposed in a construction permit without staying the effectiveness of
the permit itsel f, loledo Edison Co (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), ALA8-385, 5 NRC 621 (1977).

An Appeal Board may also entertain and grant a motion for a stay
pending remand of a Licensing Board decision. Ed Public Sgrvice Co.m
af_New famoshir_q (Seabrook Station, Units 1 &.2), CLI-77-8, 5 NRC 503
(1977).

In addition to stays pending appeals to the Appcal Board, the Appeal
Board itself will entertain requests for stays pending judicial
review of its own decision. The fjrninia Peint eum Jobien criterial l

(these criterla have been incorporated into the regulations - s.et
Section 5.7.1 jnfr.a) for granting stays are applicable in such a
situation. Eqtthern ladjaDa Publir Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-224, 8 AEC 244, 272 (1974).
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() A party aggrieved by an Appeal Board decision denying a stay

should_ apply to the Commission for a stay under 10 CfR i 2.788(a),
(h)', rather than petition for review under 10 CFR i 2,786(b).
Metrooolitan EdhgalomDADY (Three Nile Island Nuclear Station,
Unit 2), CL1-78-3, 7 NRC 307, 308 n.2 (1978); E@]h_lgtylta
Co. of New Hampshire (Seabrook Station, Units 1 & 2), CLI-78-1,

-7 NRC 1, 30 n.44 (1978). Under 10 CFR 6 2.788(a), a party may move
for a stay of an Appeal Board decision pending Commission review if
such motion is filed within the period of time after service of the
decision for which a stay is sought as set forth in Section 2.788(a).
Consolidated _Idj.tga_CA.Jf N.Y. . Inn (Indian Point Station, No. 2),
ALAB-414, 5 NRC la25, 1427 (1977). The date of service for purposes
of computing the time for filing a stay motion under Section 2.788 is
the date on which the Docketing and Service Branch of the Office of
the Secretary of-the Com'ssion serves the order or decision. hk
at 5 NRC 1427-1428.

Despite its subordinate status, an Appeal Board is empowered by 10
CFR 6 2.764(g) to grant a 10 CFR 6 2.788 stay without regard to what
the Commission has done or might do in its 1RLtDanta review. This
power is granted at least in part because the factors that the
Commission is to consider in making its 10 CFR 6 2.764 determination
do not coincide with the criteria set out for the Appeal Board in the
Viroinia Petrp,lagm Jobbers case. DRkgltw.gtig_t (William B. McGuire

:g Nuclear Station, Units 1 and 2), ALAB-647, 14 NRC 27, 30 n.6 (1981).

V~ lte Ehlhdelohtalles.tIII_Ch (Limerick Generating Station, Units 11 -

and 2), ALAB-814, 22 NRC 191, 194-195 (1985).

If, absent a stay pending appeal, the Ltatus oug will be irreparably
altered, grant of a stay may be justified to preserve the Commic-
sion's ability to consider, if appropriate, the merits of a case,
lg1 E Utilities._Generatino CL (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-83-6, 17 NRC 333, 3?4 (1983).

5.7.1 Requirements for a Stay Pending Appeal

The Rules of Practice do not provide for an au )matic stay
of an order upon the filing of a notice of appeal, lexn
lit]]ities Generatino Co. :(Comanche Peak Steam Electric
Station, Units I and 2), ALAB-714, 17 NRC 86, 97 (1983).

The Appeal Boe.rd has long held that a stay of an initial
decision will be granted only upon:a showing similar to that
required for a preliminary-injunction in the Federal courts.

=
RQLtplLfdison Co. (Pilgrim Nuclear Power Station), ALAB-81,
5 AEC 348-(1972). The test to be applied for such a showing
is that laid down in Virointals.troleurn d@bers Ass'n v FPq,
259 F.2d 921, 92S (D.C. Cir.1958). - Public Serv _is.g lou pi
Hgw Ha20 shire (Seabrook Station,-Units l & 2), ALA8-338, 4-
NRC 10 (1976); PhjldelphjLEltg1Ilc_CL. (Peach Bottom Atomic

p) _- Power Station, Units 2 & 3), ALAB-221, 8 AEC 95, 96 (1974);
& 12Rthern Culifsr01Ltdhpjl19.6 (San Onofre Nuclear GeneratingV
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Station, Units 2 & 3), ALAB-199, 7 AEC 478, 480 (1974); Rgr11-
ern Indian.a Public Service _h (Bailly Generating Station,
Nuclear-1), ALAB-192, 7 AEC 420, 421 (1974). Sa tal q Qukt
Eqnr._[ L (William B. McGuire Nuclear Station, Units 1 and 2),
ALAB-647, 14 NRC 27 (1981); SAuih Carolina Electric and 0,n
[L (Virgil C. Sumar Nuclear Station, Unit 1), ALAB-643,13
NRC 898 (1981); Florida Penr_ind_119h L A (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-81-30, 14 NRC
357 (1981); Southern CaliforalL1dh0LA (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-673, 15 NRC
688, 691 (1982); SDM1h_CJLtplina Electric and Gas Co (Virgile

C. Sumer Nuclear Station, Unit 1), LBP-82-84,16 NRC 1183,
1184-85 (198?); CImmonwealth Edison Ch (Byron Nuclear Power
Station, Units 1 and 2), LBP-83-40, 18 NRC 93, 96-97 (1983);
dairpAq1113n Edison Ch (Three Mile Island Nuclear Station.
Unit 1), CL1-84- 17, 20 NRC 801, 803 n. ? (1984); LOA 9_1111Dd
Liontino co (Shoreham Nuclear Power 9 ation, Unit 1), CL1-m
84-21, 20 NRC 1437,1440 (1984); Eh11tdeloblt_Electt ic Co.
(Limerick Generating Station, Units 1 and 2), ALAB-789, 20
NRC 1443, 1446 (1984); Qstktf_qer_{L (Catawba Nuclear
Station, Units 1 and 2), ALAB-794, 20 NRC 1630, 1632 n.7
(1984); falladiinhlLElectric Co (Limerick Generating
Station, Units 1 and 2), ALAB-808, 21 NRC 1595, 1599 (1985);
Lqng_hlpnd Lichting_h (Shoreham Nuclear Power Station,
Unit 1), ALAB-810, 21 NRC 1616, 1618 (1985): Escific_Sn
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), CL1-85-14, 22 NRC 177, 178 n.1 (1985); Philadelphit
Electric Co. (Lime,ick Generating Station, Units 1 and 2),
ALAB-814, 22 NRC 191, 193, 194 (1985); Cleveland Elegtr_lc
illuminatino _A (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-820, 22 NP.C 743, 746 n.5 (1985); leAALiitilities llet-
1. tic _h (Comanche Peak Steam Electric Station, Unit 1), CLI-
86-4, 23 NRC 113, 121-122 (1986); Philadelphia Electric _Co1
(Limerick Generating Station, Unit 1), ALAB-835, 23 NRC 267,
270 (1986); EArific Gas _pnd Electric CL (Diablo Canyon-

Nuclear Power Plant, Units 1 and 2), CLI-86-12, 24 NRC 1, 5
(1986), rfv'd and remanded on othgr aroundji, San Luis Obitips
tiothers F_qtfgig_q v. NRC, 799 F.2d 1268 (9th Cir.1986);
Ephlic Se" vite _CL of New RNAshirs (Seabrook Station, Units 1
and 2), ALAB-865, 25 NRC 430, 435 (1987); Pacific Gas and
flectric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-877, 26 NRC 287, 290 (1987); General _Eublic Utilities
[ht;1qtr Corn. (Three tiile Island Nuclear Station, Unit 2),
ALAB-914, 29 NRC 357, 361 (1989); $1[ety Liont (qrn (Plooms-
burg Site Decontamination), LBP-90-8, 31 NRC 143, 146 (1990),
aff'd n modified, ALAB-931, 31 NRC 350, 369 (1990); EnblLq
S_0ytylgs Co. of t&w Hamoshire (Seabrook Station, Units 1 and
2), CLI-90-3, 31 NRC 219, 257 & n.59 (1990); Kerr-McDgq
Chemical _ Car h (West Chicago Rare Earths Facility), ALAB-928,
31 NRC 263, 267 (1990); Curators of the University of
Bis _s_puri, LBP-90-30, 32 NRC 95, 103-104 (1990); [uratArs of
the Unlyersity 91 Misiguri, LBP-90-35, 32 NRC 259, 265-66

-,

(1990). Under this test, four factors are examined:
_
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(1) has the movant made a strong showing that it is likely to
prevail upon the merits of its appeal;

(2) has the movant shown that, without the requested
relief, it will be irreparably injured;

(3) would the issuanc. o. a stay substantially harm other
parties interested in the proceeding;

(4) where does the public interest lie?

The Yitg. inia Petroleum Jobbers criteria for granting a
stay have been incorporated into the regulations at-10 CFR
5 2.788(e). Southern California Edison CL (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-680, 16 NRC
127, 130 (1982). Since that section merely codifies long-
standing agency practice which parallcls that of the courts,
Consumers Poygt_CL. (Midland Plant, Units 1 & 2), ALAB-458,
7 NRC 155, 170 (1978), prior agency case law delineating the
application of the Virointa Petroleum J.qhhtn criteria
presumably remains applicable.

The fj.cginia Petroleum Jobbers rule applies not only to stays
of initial decisions of Licensing Boards, but also to stays of
Licensing Board proceedings in general, Allied Qqngr1LNuclear
SarYJ.sti (Barnwell Nuclear fuel Plant Separations Facility),

. ALAB-296, 2 NRC 671 (1975), and stays pending judicial review,'

Northern Indiana Public Service Co. (Bailly Generating
,

Station, Nuclear-1), ALAB-224, 8 AEC 244, 272 (1974). In
addition, the concept of a stay pending consideration by the
Appeal Board of a petition for directed certification has been
recognized. Kansas Gas & Elqttric Co. (Wolf Creek Nuclear
Generating Station, Unit 1), ALAB-307, 3 NRC 17 (1976). The
rule applies to stays of' limited work authorizations, Public

1 Service Co. of Indiana. Inc (Harble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-437, 6 NRC 630 (1977), as well as
to requests for emergency stays pending- final cisposition of
a stay motion.. Florida Patt_J Liaht Co. (St. Lucie Nucleari-

Power Plant, Unit 2), ALAB-404, 5 NRC 1185, 1186-89 (1977).
The rule also applies to stays of implementation and enforce-

|- ment of radiation-protection standards. Environmental
b Radiation Protection Standards for Nuclear Power Operations,
; (40 CFR 9 190),- CLI-81-4, 13 NRC 298 (1981); Mranium Mill-

_

L Licensino Requirements (10 CFR Parts 30,.40, 70 and 150), Cll-
; 81-9, 13 NRC 460, 463 (1981). It also applies to postpone--
j. ments of the effectiveness of a license amendment issued by
| the NRC Staff. In the case of a request for postponement of
| an amendment, the Commission has stated that a bare claim of

an absolute right to a prior hearing on the issuance of a
license amendment does not constitute a substantial showing of

f~I f rreparable injury as requh ci by 10 CFR 5 2.788(e). NuclearV fuel Services. Inc. and New York State Eneroy Research and
Dgrelopment Authority (Western lew York Nuclear Service
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Center), CLI-81-29, 14 NRC 940 (1981). The rule has been
applied to a stay of enforcement orders. Safety Licht CQIL.
(8loomsburg Site C*econtamination), LBP-90-8, 31 NRC 143, 146
(1990), aff'd as modified, ALAB-931, 31 NRC 350, 369 (1990).

The Comission has recently issued revised regulations
concerning stays of the effectiveness of license amendments.
10 CfR $ 50.58(b)(6), as amendad in 51 Fed. Req, 7744, 7765
(March 6, 1986). The NRC Staff's issuance of an imediately
effective license amendment based on a "no significant hazards
consideration" finding is a final determination which is not
subject to either a direct appeal or an indirect appeal to the
Comission through the request for a stay. However, in
special circumstances, the Comission may, on its own
initiative, exercise its inherent discretionary supervisory
authority over the Staff's actions in order to review the
Staff's "no significant hazards consideration" determination.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-86-12, 24 NRC 1, 4-5 (1986), rev'd
and rtmAnded on other arounds, San Luis Obisoo Mothers For
f.eace v. NPC, 799 F.2d 1268 (9th Cir. 1986).

Note that 10 CFR 5 2.788 does not expressly deal with the
matter of a stay pending remand of a proceeding to the
Licensing Board. Prior to the promulgation of Section 2.788,
the Comission held that the standards for issuance of a stay
pending proceedings on remand are less stringent than those of
the Viroinia Petroleum J.pbbert test. Enblic Service Co. of
New Hamoshire (Seabrook Station, Units 1, 2 & 3), CLI-77-8, 5
NRC 503 (1977). In this vein, the Comission ruled that the
propriety of issuing a stay pending remand was to be deter-
mined on the basis of a traditional balance of equities and on
consideration of possible prejudice to further actions
resulting from the remand proceedings. Egg Philadelohia
Electric Co (Limerick Generating Station, Units 1 and 2),
CLI-89-15, 30 NRC 96, 100 (1989). Similarly, in Consumers
Power Co. (hidland Plant, Units 1 & 2), ALAB-395, 5 NRC 772
(1977), the Appeal Board ruled that the criteria for a stay
pending remand differ from those required for a stay pending
appeal. Thus, it appears that the criteria set forth in 10
CFR 9 2.788 may not apply to requests for stays pending
remand. In this same vein, where a litigant who has prevailed
on a judicial appeal of an NRC decision seeks a suspension of
the effectiveness of the NRC decision pending remand, such a
suspension is not controlled by the y_irainia Petroleum Jobbers
criteria but, instead. 4s dependent upon a balancing of all.

relevant equitable considerations. Consumers Power Co.
(Midland Plant, Units 1 & 2), ALAB-458, 7 NRC 155, 159-60
(1978). In such circumstances, the negative impact of the
court's decision places a heavy burden of proof on those
opposing the stay. Id. at 7 NRC 160.
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Where the four factors set forth in 10 CFR 5 2.708(e) areapplicable, no single one of tha factors is, of itself,
necessarily dispositive. Rather, the strength or weak-
ness of the movant's showing on a particular factor will
determine how strong his showing on the other factors
must be in order to justify the relief he seeks, Enklic
Servicf_.Ch_of New.11amoshire (Seabrook Station, Units i & 2),
ALAB-338, 4 NRC 10 (1976); Ehr_MA_frygr__AndlintLtlh (Turkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-81-30,14
NRC 357 (1981); Cleveland Electric Illumina11ttLCh (Perry
Nuclear Power Plant, Units 1 and 2), ALAB S20, 22 NRC 743, /46
n.8 (1985). In any event, there should ba more than a mere
showing of the possibility of legal error by a Licensing Board -

to warrant a stay. EbihdalSttb_flKtr1Clu, ALAB-221 ingg;
fhiladelohia Elegitk_[L (Peach Bottom Atomic Power Station,
Units 2 & 3), ALAB-158, 6 AEC 999 (1973). The establishment
of grounds for a) peal is not itself suf ficient to justify a
stay. Rather, tiere must be a strong probability that no
ground will remain upon which the Licensing Board's action
could be based. Toledo Edisqn_Ch (Davis-Besso Nuclea- Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977).

The factor which has proved most crucial in Appu.1 Board
deliberations with regard to stays pending appeal is the

/7 question of irreparable injury to the movants if the stay is(') not g,'' anted. Alghama Power Co. (Joseph M. f arley Nuclear
Plant, Units 1 and 2), CLI-81-27, 14 NRC 795 (1981); Eublls
Strylgiln. of Indiana (Marble Hill Nuclear Generating
Sta!. ion, Units 1 & 2), ALAB-437, 6 NRC 630, 632 (1977); Ingi
!Ltilities Generatinglh (Comanche Peak Steari Electric
Station, Units 1 and 2), ALAB-716, 17 NRC 341, 342 n.1 (1983); ;
M0112d States Decartment of Enerav. Prniect ManaaemRail urh , -

Tennessee Val b y Authority (Clinch River Breeder Reactor
Plant), 4 LAB-121,17 NRC 539, 543 (1983); &lr_0R231Lan_Ed15SD

3

Ch (Three Mile Island Nuclear Station, Unit 1), CLI-84-17,
20 NRC 801, 804 (1984); Eh111delphiA_E]Etr10.CA (Limerick
Generating Station, 'Jnits I and 2), ALAB-789, 20 NRC 1443,
1446 (1984);- Duke Power CA (Catawba Nuclear Station, Units 1
and 2), ALAB-794, 20 NRC 1630,1633 n.ll (1984); Pbj.lgdglphia
Elgqtric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-808, 21 NRC 1595, 1599 (1985); ClCYsl4DL11KtI19
Jlhminatina Ch (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-820, 22 NRC 743, 746 & n.7 (1985); Philadelphig_Eh.q1tjs
fh (Limerick Generating Station, Unit 1), ALAB-835, 23 NRC
267, 270 (1986); Eghlic Service Co. of &w Hamnshire (Seabrook I

Station, Units 1 and 2), ALAB-865, 25 NRC 430, 436 (1987);
Seneral Public Utilities tinclear Corp. (Three Mile Island
Nuclear Station, Unit 2), ALAB-914, 29 NRC 357, 361 (1989);
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-90-3, 31 NRC 219, 258 (1990). Egg, g & , EghlR

[,)N Service Co. of New Hamplhire (Seabrook Station, Units 1 and
(~ 2), CL1-77-27, 6 NRC 715, 716 (1977); Itaghester SgLand

Electric Corp 2 (Sterling Power Project, Nuclear Unit 1), ALAB-
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507, 8 NRC 551, 556 (1978); Lono Island Liaht100 Co. (James-
port Nuclear Power Station, Units 1 and 2), ALAB-481, 7 NRC
807, 808 (1978). Eqe_1)19 ifattfagtgyge Electr_1q._CpIn
(Exports to the Philippines),, CLI-80-14, 13 NRC 631, 662
(1980). It is the estabilshed rule that a party is not
ordinarily granted a stay of an administration order without
an appropriate showirig of irreparable injury. IA , quoting
Permian Basin Area R6te Cases, 390 U.S. 747, 773 (1968). A
party must reasonably demonstrate, and not merely allege,
irreparable harm. M ilad.elphia Electric lg (Limerick
Generating Station, Units I and 2), ALA8-814, 22 NRC 191, 196
(1985), citino, Duke Power _C.h (Catawba Nuclear Station, Units
1 and 2), ALAB-794, 20 NP.C 1630, 1633-35 (1984). Eqq Qeneral
hhljs_MiilitieLNuclearJgrh (Three Mile Island Nuclear
Station, Unit 2), ALAB-914, 29 NRC 357, 361-62 (1989).

The irreparable injury requirement is not satisfied by some
cost merely feared as liable to occur at some indefinite time
in the future. Igledgld.itenlh (Davis-Besse Nuclear Power
Station, Units 1, 2 5 3), ALAB-385, 5 NRC 621 (1977). Nor are
actual injuries, however substantial in terms of money, tire
and energy necessarily expended in the absence of a stay,
sufficient to justify a stay if not irreparable. Davis-Besse,
19p13 Sig Public Service Co. of New Hamp. shire (Seabrook
Station, Units I and 2), ALAB-865, 25 NRC 430, 437-38 (1987).
Similarly, mere litigation expense, even substantial and
unrecoupable cost, does not constitute irreparable injury.-

fdDELmers Pqwer Co. (Midland Plant, Units 1 & 2), ALAB--395,
5 NRC 772, 779 (1977); Allied-General Nucitar Services
(Sarnwell Nuclear fuel Plant Separation Facility), ALAB-296,
2 NRC 671 (1975); Metropolitan Edison C h (Three Mile Island
Nuclear Station, Unit 1), CLI-84-17, 20 NRC 801, 804 (1984).

Similarly, the expense of an administrative proceeding is
usually not consider ed irreparable injury. !)ranigm Mill ,

ljfq.qnsino Reauirqqents (10 CJR_larl_s_)0. 40. 70, arlp _liql,
CL1-81-9, 13 NRC 460, 465 (1981), citing, [iqyars v. Bethlehem
Shiphyildina Corn , 303 U.S. 41 (1938) and Hornblower and
E#1 s-HesJl]]]_hpleL_lnc. v. Csaky, 427 F. Supp. 814k

(S.D.N.Y. 1977).

An intervenor's claim that an applicant's commitment of
resources to the operation of a facility pending an appeal
will create a Comission bias in favor of continuing a license
does not constitute i reparable injury. The Commission has
clearly stated that it will not consider the comitment of
resources to a completed plant or other economic factors in
its decisionmaking on compliance with emergericy planning
safety regulations. hh]Js Service C.q_. of New {{itm_p. shire
(Seabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 258-
59 (1990), citina. Statont_A_f ti-Pollution Leaoue v. NRC, 690 ,

F.2d 1025 (0.C. Cir. 1985). However, the Comission also '

noted that the commitment of resources and other economic
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factors are properly considered in the NEPA decisionmaking
process. Seabroqh, ;Lupn , 31 NRC at 258 n.62. Thus, a party
challenging the alternative site selection process may be able
to show irreparable injury if a stay is not granted to nalt
the development of a proposed site during the pendency of its
appeal. Any resources which might be expended in the
development of the propored site would have to be considered
in any future cost-benefit analysis and, if substantial, coald
skew the cost-benetit analysis in favor of the oroposed site
over any alternativo sites. Kgrr-}icGee Chemical _ Lqtai (West
Chicago Rare Earths Tacility), ALAB-928, 31 NRC 263, 268-269
(1990).

A party who falis to show trreparable harm must make a strong
showing on the other stay factors in order to obtain the grant
of a stay, fyMi?_Sgrvice Co. of figw Hamnshire (Seabrookc
Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 260 (1990).

The ' level or degree of possibility of success" on the merits
necessary to justify a stay will vary according to the
tribunal's assessment of the other factors that roust be
considered in determining if a stay is warranted. Eybliq
Sary1qe Company of Indiaqb .Inc. (Marble Hill Nuclear
Generating Station, Units 1 & 2), ALAB-43/, 6 NRC 630, 632
(1977), cit tna, Washinaton Matranglj.t.gt_ Area Transit _fomis-
11qq_y_,. Holiday Touri,-559 F.2d 841 (D.C. Cir. 1977). Where

1 there is no showing of irreparable injury absent a stay and
the other factors do not favor the movant, an overwhelming
showing of likelihood of success on the merits is required to
obtain a stay, fjorida Pow 3r & Licht _h (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-404, 5 NRC 1185,1186-1169 (1977);
Cleveland Electric Illu_mjnatino Co. (Perry Nuclear Power
Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 746 n.8 (1985)
(a virtual certainty of success on the merits). Ste_itlin
florida Power & Licht _ h , ALAB-415, 5 NRC 1435, 1437 (1977)-
to substantially the 56me effect; fublic Service Co. of New
liaans.hjra (Seabrook Station, Units 1 and 2), ALAB-865, 25 NRC
430, 439 (1987); Siner al Pybltc Utilities thtclear Corn (Three
Mile Island Nuclear Station,-Unit 2), ALAB-914, 29 NRC 357,
362-63 (1989); Etrr-McGee Chemical _Coro. (West Chicago Rare
Earths Facility), ALAB-928, 31 NRC 263, 269 (1990).

To make a strong showing of likelihood of success on the
merits, the movant must do more than list the possible grounds
for reversal. Toledo Edilon Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 & 3), ALAB-385, 5 NRC 621 (1977); Alable
P_qnr_A (Joseph M. Farley Nuclear Plant, Units 1 and 2),
CLI-81-27, 14 NRC 795 (1981); Eqrr-McGee Chemjcal Cork (West
Chicago Rare Earths facility), ALA8-928, 31 NRC 263, 269-70
(1990). A party's expression of confidence or expectation of
success on the cerits of its appeal before the Comission or

l the Boards is too speculative and is also insufficient.
' k Philadelohia Electric _A (Limerick Generating Station, Units
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I and 2), ALAB-814, 22 NRC 191, 196 (1995), citina, Betropoli-
1An Edison (L (Three Mlle Island Nuclear Station, Unit 1),
CL1-84-17, 20 NRC 801, 804-805 (1984).

On a motion for a stay, the burden of persuasion on the four
factors of Virainia Petrgltum Jobben (now set forth in 10 CFR
S 2.788) is on the movant. Public Service _Cq. of Indiang
(Marble Hill Huclear Generating Station, Units 1 & 2), ALAB-
493, 8 NRC 253, 270 (1978); A1Ahlma Power Ca. (Joseph H.
Farley Nuclear Plant, Units 1 and 2), CLI-81-27,14 NRC 795

.

*

(1981).

In Lona Island Lichtina (L (Jamesport Nuclear Power Station.
Units 1 & 2), ALAB-481, 7 NRC B07, 808 (1978), the Appeal
Board stressed the importance of the irreparable injury

t requirement, stating that a party is not ordinarily granted a
stay absent an appropriate showing of irreparable injury.

Where a decision as to which a stay is sought does not allow
the issuance of any licensing authorization and does not
affect the status _auo arts, the movant will not be injured by
the decision and there is, auite simply, nathing for the
Appeal Board 'o stay, damescort, Sjm a .

The fact that an appeal might become noot following cenial of
a motion for a stay does not ILer 19 constitute irreparable
injury. It must also be established that the activity that
will take place in the absence of a stay will bring about
concrete harm. lona Ieland Lich_ tina Co,. (Shoreham Nuclear
Power Station, Unit 1), ALAB-810, 21 NRC 1616, 1620 (1985),
cit ina, [htk1 Eower Co. (Catawba Nuclear Station. Units 1 and
2), ALAB-794, 20 NRC 1630, 1635 (1984). fi.et Public Earvice
Co. of New Hamoshire (Seabrook Station, Units 1 and 2), CLI-
89-8, 29 NRC 399, 411-12 (1989).

Speculation abwt a nuclear accident does not, as a matter of
law, constitute the immineit, irreparable injury required for
staying a licensing decision. Q1ey el a n d El e c t r _i g_Lllusj r111]ng
ist (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22
NRC 743, 748 n.20 (1985), citi19, h.cjf.ic Gas anillattric Co.
(Diablo Chnyon Nuclear Power Plant, tinits I and 2), CLI-84-5,
19 NRC 953, 964 (1984); Phil adelchjLElectrtc_ Cat (Limerick
Cenerating Station, Unit 1), ALAB-835, 23 NRC 267, 271 (1986);
hLblic Service Co. of New Hamoshire (Seabrook Station, Units 1
and 2), CLI-90-3, 31 NRC 219, 259-260 (1990).

The risk of harn to the general public or tre environment
flowing from an accident during low-power testing is
insufficient to constitute irreparable injury, hhlit_ Service
Lo. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-;

850, 25 NRC 430, 437 (1967); Public Service Co. gf New
i llameshire (Seabrook Station, Units 1 and 2), CLI-89-8, 29 NRC
; 399, 410 (1989). Similarly, irreversible changes produced by

JANUARY 1992 APPEALS 32



._ __ __ _ _ _ . _ _ _ _ _ _ _ - . _ _ . _ _

i 5.7.1,

V the irradiation of the reactor during low-power testing do not
constitute irreparable injury. Subroth, CLI-89-8, lupI.g. 29
HRC at (11.

Here exposure to the risk of full power operation of a
facility does not constitute irreparable injury when the risk
is so low as to be remote and speculative. Encific GaLand
Electric ft (Diablo Canyon Nuclear Power Plant, Units I and
2), CLI-85-14, 22 NRC 177, 180 (1985).

The importance of a showing of irreparable injury absent a
stay was stressed by the' Appeal Board in EgbJic Serving
SQLontlLO.f__0KllhDra (Black fox Station, Units 1 and 2), ALAB-
505, 8 NRC 527, 530 (1978), where the Appeal Board indicated
that a stay application which does not even attempt to make a
showing of irreparable injury is virtually assured of failure.

If the movant for a stay fails to meet its burden on the first
two 10 CFR 6 2.788(e) factors, it is not necessary to give
lengthy consideration to balancing the other two factors.
Lorn Island Lichtino C h (Shoreham Nuclear Power Station, Unit
1),.ALAB-810, 21 NRC 1616, 1620 (1985), githg, Catawba, ,

iqpIA, 20 NRC at 1635. Egg Ghveland_f,.loctric illumingling
Ch (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22
NRC '743, 746 n.0 (1985); StapIal_Public Utilities NuchAC
COIL (Three Mile Island Nuclear Station, Unit 2), ALAB 914,*
29 NRC 357, 363 (1989); Kerr-McGee Cbemical Coro. (West
Chicago Rare Earths facility), ALAB-928, 31 NRC 263, 270
(1990).

Although an applicant's economic interests are not genertily
within the proper senpe'of issues to be litigated in NRC
proceedings, a Board may consider such interests in determin-
ing whether, under the third stay criterion, the granting of a

,

stay would harm other parties. Thus, a Board may consider the
potential economic harm to an applicant caused by a stay of
the applicant's operating license. Philutelchia Req 1r_Lg._Ch

-(Limerick Generating Station, Units I and 2), ALAB-608, 21 NRC,

1595, 1502-03 (1985). S_eg, uh, LOJdilana Pontr MLLi9h.L
Ch (WP.terford Steam Electric Station, Unit 3), Cl.I--85-3, 21

? hRC 471, 477-(1985); florida Power.and Liaht (_h (St, Lucie
'

Nuclear Power Plant, Unit No. 2), ALAB-404, 5 HRC 1185, 1188
(1977); Etc.lfiq_S.ai.JnLHes.tric Co, (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), CL1-85-14, 22 NRC 177,100
(1985).

In a decontamination enforcement proceeding where a licenseo
seeks a stay of an immediately effective order, the fourth

| factor. where the public interest lies - is the most
! important consideration. Saft1L L19bl._(Art (Bloomsburg Site
rN Decontamination),LBP-90-8,31 NRC 143, 148 (1990),.qff' Las

I (v) 29111fied, ALAB-931, 31 NRC 350, 369 (1990) .
!
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10 CFR 5 2.788 confers the right to seek stay relief only upon '

those who have filed (or intend to file) a timely appeal from
the decision or order sought to be stayed. Portland General
Electric C h (Trojan Nuclear Plant), ALAB-524, 9 NRC 65, 68-69-
(1979).

5.7.2 Stays Pending Remand After Judicial Review

Wherc a litigant who has prevailed upon a judicial appeal
of an NRC decision seeks a suspension of the effectiveness
of the NRC decision pending remand, such a suspension is
not controlled by the Virainialetroleum Jobbers criteria
but, instead, is dependent upon a balancing of all relevant
equitable considerations. Consumers Power CO2 (Midland
Plant, Units 1 & 2), ALAB-458, 7 HRC 155, 159-60 (1978).
in such circumstances, the negative impact of the court's
decision places a heavy burden of proof on those opposing
the stay. L at 7 NRC 160.

5.8 Spic.iffe AnoealablLMatters

5.8.1 Hulings on Intervention

NRC regulations contain a special provision (10 CFR 6 2.714a)
allowing an interlocutory appeal from a Licensing Board
order on a petition for leave to intervene. Under 10 CFR
5 2.714a(b), a petitioner may anpeal :uch an order but only if
the effect thereof is to deny the petition in its entirety --
i.e.,-to refuse petitioner entry into the case. lip.uston
Licihtina & Pont Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-586, 11 NRC 472, 473 (1980); BLqrt Scund Pqnr.
and Ligh LCA, (Skagit/Hanford Nuclear Power Project, Units 1
and 2), ALAB-583, 16 NRC 160 (1982), tjilng, TeKas Utilities
Generating Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB-599, 12 NRC 1, 2 (1980); Philadelphia Electric
Co (Limerick Generating Station, Units 1 and 2), ALAB-828, 22m,

NRC !?, 18 n.6 (1986). Only the petitioner denied leave to'

intervene can take an appeal of such an order. Qgir_g.it Edison
.C p2 (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709,17

L NRC ;7, 22 n.7 (1983), gj_t. jag, 10 CFR 5 2.714a(b). Petitioner
may not appeal an order admitting him as an intervenor but
denying certain of his contentions. Ulf SLAtts Utjli1JgLCL
(River Bend Station, Units 1 & 2), ALAB-329, 3 NRC 507 (1976);
D_u_k. glower CL_ (Perkins Nuclear Station, Units 1, 2 & 3),

i ALAB-302, 2 NRC 856 (1975); P_uerto Rjco Water Resources
89ftAQCity (North Coast Nuclear Plant, Unit 1), ALAB-286, 2 NRC
213 (1975); Eortlandeatr31 flectric Co. (Pebble Springs
Nuclear Plant, Units 1 & 2), ALAB-273, 1 NRC 492, 494 (1975);
Boston Edison _.Cp2 (Pilgrim Nuclear Generating Station, Unit

| 2), ALAB-269, 1 NRC 411 (1975). Appellate review of a ruling
' rejecting some but not all of L petitioner's contentions is

avaihble only at the end of the case. Nortlern_SllM LE mer
A (Tyrone Energ. Park, Unit 1), ALAB-492, 8 NRC 251, 252
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(1978). Similarly, where a proceeding is divided into two
segments for convenience purposes and a petitioner is barred
from participation in one segment but not the other, that is
not such a denial of participation as will allow an interlocu-
tory appeal under 10 CFR 5 2.714a. River B ad, M EA, 3 NRCR
607.

A State participating as an " interested State" under 10 >

CFR E 2.715(c) may appeal an order barring such participa-
tion, but it may not seek review of an order which sermits
the State to participate but excludes an issue whici it seeks
to raise. River Bend, a nta.

Only the petitioner may appeal from an order denying it leave
to intervene. 1!1B03 (Clinch River Breeder Reactor Plant),
ALAB-345, 4 NRC 212 (1976). Other parties may file briefs in
support of or opposition to the appeal. Id. The Applicant,
the NRC Staff or any other party may appeal an order granting
a petition to intervene or request for a hearing in whole or
in part, but only on the grounds that the petition or request
should have been denied in whole. 10 CFR S 2.714(c); Eublic
Service Co. of New Hamnshire (Seabrook Station, Units 1 and
2), AtAB-896, 28 NRC 27, 30 (1988).

A Licensing Board's failure, after a reasonable length of
time, to rule en a petition to intervene is tantamount to a
denial of the petition. Where the failure of the LicensingQ Board to act is both unjustified and prejudicial, the,

Q petitioner may seek interlocutory review of the Licensing
Board's delay under 10 CFR 5 2.714a. D1troit Edison Co.
(Greenwood Energy Center, Units 2 & 3), ALAB-376, 5 NRC 426
(1977).

Pursuant to 10 CFR 6 2.714a, an appeal concerning an in-
tervention petition must await the ultimate grant or denial
of that petition. D h jt Edis_ga__Comoany (Greenwood Energy
Center, Units 2 & 3), ALAB-472, 7 NRC 570, 571-(1978). The
action of a Licensing Board in provisionally crdering a
hearing an(i in preliminarily ruling on petitions for leave to
intervene is not appealable under 10 CFR S 2.714a in a
situation where the Board cannot rule on contentions and the
need for an evidentiary hearing until after the special

| prehearing conference required under 10 CFR S 2.751a and where
the petitioners denied intersention may qualify on refiling.
fEdumers Powcr Co._ (Midland Plant, Units 1 & 2), LDP-78-27, 8

| NRC 275, 280 (1978). Similarly, a Licensing Board order which
'

determines that petitioner has met the " interest" requirement
for intervention and that mitigating factors outweigh the
untimeliness of the petition _ but does not rule on whather
petitioner has met the " contentions" requirenant is:

: not a final disposition of the petition seeking leave to
!. intervene. Dat.roit Edison CompJny (Greenwood Energy Center,
L.- Units 2 & 3), ALAB-472, 7 NRC 570, 571 (1978).
!
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10 CFR S 2.714a does not authorize an appellant to file a
brief in reply te parties' briefs in opposition to the appeal.
Rather, leave to file a reply brief must be obtained. Nuclear
Enoineerino Co (Sheffield, Ill. Low-Level Waste Disposalx
Site), ALAB-473, 7 NRC 737, 745 n.9 (1978).

While the regulations do not explicitly provide for Com-
mission review of decisions on intervention, the Commission
has entertained appeals in this regard and review by the
Commission apparently may be sought. Florida Power & Licht
A (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939 (1978).

Under settled practice, Appeal Boards do not on their own
initiative review Licensing Board orders granting or denying
intervention. If those affected do not deem themselves
sufficiently aggrieved to appeal, there is no reason for
Appeal Boards to concern themselves. Waihinaton Public Power
Sucoly Systera (WPPSS Nuclear Project No. 2), ALAB-571,10 NRC
687, 688 (1979).

5.8.2 Scheduling Orders

Since scheduling is a matter of Licensing Board discretion,
the Appeal Bc.rds generally will not interfere wt th scheduling
decisions absent a "truly exceptional situation." yirainia
fitLC.1r.iG_1_bwer Co. (North Anna Power Station, Unit 1 & 2),
ALAB-584,11 NRC 451, 467 (1980); .Public Servica_Q. of New
famoshire (Seabrook Station, Units 1 & 2), ALAB-295, 2 NRC 668
(1975); Public Service Co._ of New Hamoshire (Seabrcok Station,
Units 1 & 2), ALAB-293, 2 NRC 660 (1975); H2r.thern IndiquA
h h.lic Service Co. (Bailly Generating Station, Nuclear-1),
ALAB-224, 8 AEC 244, 250 (1974); Cleveland Electric Illuminat-
ino (c2 (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841,
24 NRC 64, 95 (1986). See also D nsumers Power Co (Midlandm
Plant, Units 1 & 2), ALAB-344, 4 NRC 207, 209 (1976) (Appeal
Board is reluctant to overturn or otherwise interfere with
scheduling orders of Licensing Boards absent due process
problems); and Houston Lichtina and Power Co. (South Texas
Project, Units 1 and 2), ALAB-637,13 NRC 367 (1981) (Appeal
Board is loath to interfere with a Licensing Board's denial of
a request to delay a proceeding where the Commission has
ordered an expedited hearing; in such a case there must be a
" compelling demonstration of a dental of due process or the
threat of immediate and serious irreparable harm" to invoke
discretionary review); Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-858, 25 NRC 17, 21
(1987) (petitione.r failed to substantiate its claim that a
Licensing Board decision to conduct simultaneous hearings
deprived it of the right to a fair hearing); hblic Service
@. of New Hamoshire (Seabrook Station, Units 1 and 2), ALAB-
860, 25 NRC 63, 68.(1987) (Appeal Board declined to exercise
directed certification authority where intervenors' concerns
about infringement of procedural due process were premature);
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Ehiltdglohia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-863, 25 NRC 273, 277 (1987) (intervenor failed
to show specific harm resulting from the Licensing Board's
severely abbreviated hearing schedule); Public Service Co. of
New Hamoshira (Seabrook Station, Units 1 and 2), ALAB-864, 25
NRC 417, 420-21 (1987); Egblic Service Co. of_ New Hamathjrg
(Seabrook Station, Units 1 and 2), ALAB-889, 27 NRC 265, 269 ,

(1988); Egblic Service Co. of New Himoshire (Seabrook Station,
Units 1 and 2), CL1-89-4, 29 NRC 243, 244 (1989).

_

In determining the fairness of a Licensing Board's scheduling
decisions, an Appeal Board will consider the totality of the
relevant circumstances disclosed by the record. Seabrong,
lucra, 25 NRC at 421; Seabrook, ALAB-889, Jiupra, 27 NRC at
269.

Where a party alleges that a Licensing Board's expedited
hearing schedule violated its right to procedural due process
by unreasonably limiting its opportunity to conduct discovery,
an Appeal Board will examine: the amount of time allotted for
discovery; the nrmber, scope, and complexity of the issues to
be tried; whether there exists any practical reason or
necessity for the expedited schndule; and whether the party
has demonstrated actual prejudice resulting from the expedited,

| p hearing schedule. Seab_ rook, anna, 25 NRC at 421, 425-427.

Althou h, absent special circumstances, the Appeal Board will
;- genera ly review Licensing Board scheduling determinations
( cnly where confronted with a clain of deprivation of due

process, the Appeal Board may, on occasion, review a Licensing
Board scheduling matter when that scheduling appears to be
based on the Licensing Board's misapprehen: ion of an Appealt

L -Board directive. 1e1, g A , [pasumers Power Co. (Midland ;

Plant, Units 1 & 2), ALAB-468, 7 NRC 464, 468 (1978).

Matters of scheduling rest peculiarly within the Licensing
Board's discretion; th'e Appeal Board is reluctant to review

| scheduling orders, particularly when asked to do so on an
interlocutory basis. Cansmers Power A (Midland Plant,
Units 1 and 2), ALAB-541, 9 NRC 436, 438 (1979).

,

5.8.3 Discovery Rulings

5.8.3.1 Rulings on Discovery Against Nonparties

An -order granting discovery against a nonparty is final and
appealable by that nonparty as of right. E c ssers Payer Co.
(Midland Plant, Units 1 & 2), ALAB-122, 6 AEC 322 (1973). An
order denying such discovery is wholly interlocutory and an
imediate appeal by the party seeking discovery is excluded

C\ by 10 CFR S 2.730(f). . Commonwealth Edison Co. (Zion Station,
Q Units 1 & 2), ALAB-116, 6 AEC 258 (1973); Lona Island Lichtina
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C L (Shoreham Nuclear Power Station, Unit 1), ALAB-780, 20 NRC
378, 380-81 (1984).

5.8.3.2 Rulings Curtailing Discovery

In appropriate instances, an order curtailing discovery
is appealable. To establish reversible error from cur-
tailment of discovery procedures, a party must demonstrate
that the action made it impossible to obtain crucial evi-
dance, and implicit in such a showing is proof that more
diligent discovery is impossible. Northern Indiana Public
Service Co. (Bailiy Generating Station, Nuclear-1), ALAB-303,
2 NRC 858, 869 (1975). Absent such circumstances, however, an
order denying discovery, and discovery orders in general are
not immediately appealable since they are interlocutory.
ljpluttan.j,1ghtina and Power Co. (South Texas Project, Units 1
and 2), ALAB-639, 13 NRC 469, 472 (1981); Eghlic Service Co.
af_0Mahon (Black Fox Station, Units 1 & 2), ALAB-370, 5 NRC
131 (1977).

5.8.4 Refusal to Compel Joinder of Parties

A Licensing Board's refusal to compel joinder of cer(ain
persons as parties to a proceeding is interlocutory in nature
and, pursuant to 10 CFR S 2.730(f), is not immediately
appealable. Public Service Co. of Oklahos (Black Fox
Station, Units 1 & 2), ALAB-370, 5 NRC 131 (1977).

5.8.4.1 Order Consolidating Parties

Just as an order denying consolidation is interlecutory, an
order consolid& ting the participation of one party with others
may not be appealed prior to the conclusion of the proceeding.
Portland General Electric Com_pany (Trojan Nuclear Plant),
ALAB-496, 8 NRC 308, 309-310 (1978); Public Service Co. of
Indiana. Inc. (Marble Hill Nuclear Generating Station, Units
1 & 2), ALAB-339, 4 NRC 20, 23 (1976).

5.8.5 Order Denying Sumary Dispor.ition

As is the case under Rule 56 of the Federal Rules of Civil
Procedure, an order denying a motion for summary disposition
under 10 CFR S 2.749 is not immediately appealable. Pennsyl-

vania Power & Licht C L (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-641, 13 NRC S50 (1981); Louisiana PQwer &
Li Co. (Waterford Steam Electric Station, Unit 3), ALAB-
22L i AEC 93 (1974). Similarly, a deferral of action on, or
denia, of, a motion for summary disposition does not fall
within the bounds of the 10 CFR S 2.714a exception to the
Mohibition on interlocutory appeals, and may not be appealed.
P6cific Gas and Electric Company (Stanislaus Nuclear Project,
Unit No. 1), ALAB-400, 5 NRC 1175 (1977). (See also 3.5).
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5.d.6 Procedural Irregularities

Absent extraordinary circumstances, an Appeal Board will not
consider alleged procedural irregularities unless an appeal
has been taken by a party whose rights may have been su)stan-
tially affected by such irregularities. . Boston Edison Co.
(Pilgrim Nuclear Power Station, Unit 1), ALAB-231, 8 AEC 633,
634 (1974).

5.8.7 Matters of Recurring Importance

There is some indication that a matter of recurring procedural
importance may be appealed in a particular case even though it
may no longer be determinative in that case. However, if it
is of msufficient general importance (for instance, whether
existing guidelines concerning cross-examination were properly
applied in an individual case), the Appeal Board will refuse
to hear the appeal. Public Service Comf any of Indiana. Inc.
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAR-

.
461, 7 NRC 313, 316 (1978).

,

5.8.8 Advisory Dacisions on Trial Rulings

(9 Advisory decisions on trial rulings which resulted in no
( ,/ discernible injury ordinarily will not be considerad on

appeal. Toledo Edison Co. (Davis-Besse Nuclear Power
Station), ALAB-157, 6 AEC 858 (1973).

5.8.9 Order on Pre-LWA Activities

A Licensing-Board order on the issue of whether offsite
activity can be undertaken prior to the issuance of an LWA or
a construction permit is immediately appealable as of right.
Kansas Gas & Electric Co. (Wolf Creek Nuclear Generating
Station, Unit 1), ALAB-331, 3 NRC 771, 774 (1976).

5.8.10 Partial Initial-Decisions,

Partial initial decisions which do not yet authorize con-
struction activities still may be significant and, therefore,|

immediately appealable as of right. Duke Power Co. (Perkins
Nuclear Station, Units 1, 2, & 3), ALAB-597, 11 NRC 870, 871

i {l980); Houston Lichtina & Power Co. (Allens Creek Nuclear
'

Generating Station, Units 1 & 2), ALAB-301, 2 NRC 853, 854
(1975).

Although _10 CFR 5 2.762(a), the sole provision in the Rules of
D act' ice allowing appeals to the Appeal Board, refers only to
' initial decisions," a " partial initial decision" with regardbs to activities prior to the issuance of an LWA is an " initial\h' decision" within the meaning of 10 CFR S 2.762(a), at least!

where the partial initial decision amounts to a final decision
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on the merits of the applicant's request for permission to do
work prior to issuance of an LWA. Kansas __GALi lles_tric Co.
(Wolf Creek Generating Station, Unit 1), ALAB-331, 3 NRC 77)
(1976).

For the purposes of appeal, partial initial decisions
which decide a major segment of a case or terminate a
party's right to participate, are final Licensing Board
actions on the issues decided. Philadelohia Electriq_CA
(Limerick Generating Station, Units 1 and 2), LBP-83-25,
17 NRC 681, 684 (1983). Egg Boston Edison Co. (Pilgrim
Nuclear Power Station, Unit 2), ALAB-632, 13 NRC 91, 93 n.2
(1981).

5.8.11 Other Licenting Actions

When a Licensing Board, during the course of an operating
license hearing, grants a Part 70 license to transport and
store fuel assemblies, the decision is not interlocutory and
is immediately appealable as of right. . Pacific Gas &llectric
Ch (Diablo Canyon Nuclear P=er Plant, Units 1 & 2), CLI-
76-1, 3 NRC 73, 74 (1976).

When a Licensing Board's ruling removes any possible ad-
judicatory impediments to the issuance of a Part 70 license,
the ruling is immediately appealable. Philadelphia ElgCir1C
fA (Limerick Generating Station, Units 1 and 2), ALAB-778, 20
NRC 42, 45 n.1 (1984), citina, Philadelchia Eleg ric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-765, 19 NRC
645, 648 n.1 (1984). Egg htl211G__S_trvice Co. of New Hamoshire
(Seabrook Station, Units 1 and 2), ALAB-854, 24 NRC 783, 787
(1986) (a Licensing Board's dismissal by summary disposition
of an intervenor's contention dealing with fuel loading and
precriticality testing may be challenged in connection with
the intervenor's challenge of the order authorizing issuance
of the license).

5.8.12 Rulings on Civil Penalties

In a civil penalty case, an order by the Administrative Law
Judge affirming the Director of Inspection and Enforcement's
order imposing civil penalties on a licensee, but at the same
time granting a request for a hearing to present facts to
support mitigation of the amount of the penalty, is not
appealable under 10 CFR 5 2.762 because it is premature.
An appeal at this point is foreclosed by 10 CFR 6 2.730(f).
Section 2.730(f) is a rule of general applicability governing
civil penalty proceedings to the same extent as it does
licensing proceedings. Pittsburah-Des Moines Steel Co.,
ALAB-441, 6 NRC 725 (1977).

O
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i 5.9
5.8.13 Evidentiary Rulings

While all evidentiary rulings are ultimately subject to appeal
at the end of the proceeding, not all such rulings are worthy
of appeal. Sone procedural and evidentiary errors almost in-
varia)1y occur in lengthy hearings where the presiding officer
must rule quickly. Only serious errors affecting sutstant!al
rights and which might have influenced improperly the outcome
of the hearing merit the hearing merit exception and briefing
on appeal. Northerq._10 diana P.gblic Service Co. (Bailly Gener-
ating Station, Nuclear-1), ALAB-204, 7 AEC 835, 836 (1974).

Evidentiary exclusions must affect a substantial right, and
the substance of the evidence must be made known by way of an
offer of proof or be otherwise apparent, before the exclusions
can be considered errors. Spathern CalifqCnjiLEdison Ch
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
673, 15 NRC 688, 697-98 n.14 (1982).

,

for a discussion of the procedure necessary to preserve
evidentiary rulings for appeal, ige Section 3.11.4.

5.8.14 Director's Decision on Enforcement Pctition

The Appeal Board normally lacks jurisdiction to entertain
5 - motions seeking review only of actions of the Director of

Nuclear Reactor Regulation; the Commission itself is the forum
for such review. See 10 CFR f 2.206(c). Detroit Edison
Comnany (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-466,
7 NRC 457 (1978).

5.8.15 Findings of fact

Thr.re-is no right to an administrative appeal on every factual
! finding. Tennessee Valley Authority (Hartsville Nuclear

Plant, Units lA, 2A, 1B & 28), ALAB-467, 7 NRC 459, 461 n.5
L (1978).
!

L
5.9 Perfectina Appeals

,

| Normally, Appeal Boards will not review or pass upon specific rulings
L (p_ & , rulings with respect to contentions) in the absence of a

properly perfected appeal by the injured party. Washinaton Public
|. Power Sgoolv System (Nuclear Projects No.1 & No. 4), ALAB-265,1 NRC

374 n.1 (1975); Legisiana Power & Licht Co. (Waterford Steam Electric'

Station, Unit 3), ALAB-242, 8 AEC 847, 848-849 (1974). An appeal is
perfected by the filing of a notice of appeal with respect to the

j order or ruling as to wh P an appeal is sought.

While the Commission does not require the same precision in the
filings of laymen that is demanded of lawyers, any party wishing to

(' challenge some particular Licensing Board action must at least
identify the order in question, indicate that he is appealing from
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it, and give some reason why he thinks it is erroneous. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-469, 7
NRC 470, 471 (1978).

5.9.1 General Requirements for Appeals from Initial Decision

The 9eneral requirements for an appeal from an initial
decision are set out in 10 CFR i 2.762. Section i 2.762(a)
provides that such appeal is to be filed within ten days after
service of the initial decision. A brief in support of the
appeal is to be filed within 30 days (40 days in the case of
the Staff). 10 CFR i 2.762(a).

5.10 Briefs on Anp111

5.10.1 Necessity of Brief

In any appeal, the filing of a brief in support of the appeal
is mandatory. The appellant's failure to file such a brief
will result in dismissal of the entire appeal, and this rule
applies even if the appellant is acting Dro se. Mississioni
Epwer & Licht CL (Grand Gulf Nuclear Statinn. Units 1 & 2).
ALAB-140, 6 AEC 575 (1973); Ehiladelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-836, 23 NRC
479, 485 n.2 (1986). Under prior practice where an appeal was
taken by the filing of exceptions, all exceptions were to be
briefed and exceptions not briefed normally were disregarded
by the Appeal Board in its consideration of the appeal.
Public Service Electric and_(in_Ch (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43 (1981); Eublic Service
Co. of IndianaJm (Mirble Hill Nuclear Generating Station,
Units 1 & 2), ALAB-461, 7 NRC 313, 315 (1978); Florida Power
& Liaht Co. (St. Lucie Nuclear Plant, Unit 2), ALAB-435, 6 NRC
541 (1977); Tennessee Valley Authority (Hartsville Nuclear
Plant, Units lA, 2A,1B & 28), ALAB-367, 5 NRC 92 (1977); Duke
Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-359, 4
NRC 619, 621 n.1 (1976); Florida Powgr 5 Liaht Co. (St. Lucie
Nuclear Power Plant, Unit 2), ALAB-335, 3 NRC 830, 832 n.3
(1976); Consumers Power Ch (Hidland Plant, Units 1 & 2),
ALAB-270, 1 NRC 473 (1975); C.ogignwealth Edison (A (Zion
Station, Units 1 & 2), ALAB-226, 8 AEC 381, 382-383 (1974);
Korthern Indiana Public Service Co. (Bailly Generating
Station, Nuclear-1), ALAB-207, 7 AEC 957 (1974); Louisiana
Ppyer and Liaht C L (Waterford Steam Electric Station, Unit
3), ALAB-732, 17 NRC 1076, 1083 n.2 (1983); Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-781, 20 NRC 819, 824 n.4 (1984).

Intervenors have a responsibility to structure their par-
ticipation so that it is meaningful and alerts the agency to
the intervenors' position and contentions. Salem, supra, 14
NRC at 50, citina, Vermont Yankee Nuclear Power Corpuh
Natural Res~;rces Defense Council. Inc., 435 U.S. 519, 553
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b (1978). Even parties who participate in NRC licensing pro-

ceedings pro se have an obligation to familiarize themselves
with proper briefing format and with the Conrnission's Rules
of Practice. 11125, ann,14 NRC at 50, n.7.

5'.10.2 Time for Submittal of Brief

10 CFR 5 2.762 provides that briefs supporting an appeal
must be filed within 30 days (40 days for the Staff) after
filing the notice of appeal.

1

The time limits imposed in 10 CFR S 2.762(a) for filing briefs
refer to the date upon which the appeal was actually filed and
not to when the appeal was originally due to be filed prior to !

,

a time extension. Kansas Gas & Electric Cp2 (Wolf Creek
Generating Station, Unit 1), ALAB-424, 6 NRC 122, 125 (1977).

It is not necessary for a party tc bring to the Appeal Board's ;
attention the fact that its adversary has not met prescribed
time limits. Nor as a general rule will any useful purpose
be served by filing a motion seeking to have an appeal
dismissed because the appellant's brief was a few days late;
the mailirig of a brief on a Sunday o~ tionday whkh was due for ;r
filing the prior Friday does not constitute substantial

,m- noncompliance within the meaning of 10 CfR 6 2.762(e) (now,

.I i 6 2.762(f)], which would warrant dismissal, absent uniqueV circumstances. Holf Cregh, ap a.

If unable to meet the deadline for filing a brief in _ support
of its _ appeal of a Licensing Board's decision, a party is
duty-bound to seek an extension of time sufficiently in
advance of the deadline to enable an Appeal Board to act
seasonably upon the application. - Y.iroinia Electric and Power
Comoany (North Anna Nuclear Power Station, Units _1 and 2),
ALAB-568, 10 NRC 554, 555 (1979).

In the event of some late arising unforeseen development, a-n
'

party may tender a document belatedly, As a rule, such a
filing must be accompanied by a motion for leave to file out-
of-time which satisfactorily explains not only thc reasons for
the lateness, but also why a motion for a time extension could
not have been-seasonably submitted, irrespective of the extent,

of the lateness. En1f Creek, ALAB-424, supre. Apparently,
however, the written explanation for the tardiness may be
waived by the Appeal Board if, at a later date, the Board and
parties are provided with an explanation which the Board finds
to be satisfactory. & at 126.

5.10.2.1 Time Extensions for Brief

p8 Motions to extend the time for briefing are not favared. In
s any event, such motions should be filed in such a manner as to

reach the Appeal Board at least one day before the period
t
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sought to be extended expires. Lggisiana Power & Ligh LC h
(Waterford Steam Electric Station, Unit 3), ALAB-ll7, 6 AEC
261 (1973); Hgiton Edison Co. (Pilgrim Nuclear Station), ALAB-
74, 5 AEC 308 (1972). An extension of briefing time which
results in the rescheduling of an already calendared oral
argument will not be granted absent extraordinary circum-
stances. !itine Yankte Atomic Pont Co. (Maine Yankee Atomic
Power Station), ALAB-144, 6 AEC 628 (1973).

5.10.2.2 Supplementary Briefs

A supplementary brief will not be accepted unless requested by
the Appeal Board or accompanied by a motion for leave to file
which sets forth reasons for the out-of-time filing.
Consumers _ Power Co, (Midland Plant, Units 1 & 2), ALAB-ll5,
6 AEC 257 (1973).

Material tendered by a party without leave of the Appeal
Bnard, after oral argument has been held and an appeal has
been submitted for decision, constitutes improper supplemental
argument. Consumers Powet_QL (Big Rock Point Nuclear Plant),
ALAB-636, 13 NRC 312, 321-22 (1981).

5.10.3 Contents of Brief

The general requirements for the form of the brief in support
of an appeal are set forth in 10 CFR 6 2.762. Any brief which
in form or content is not in substantial compliance with
these requirements may be stricken either on motion of a party
or on the Commission's own notion. 10 CFR 5 2.762(g). For
example, an appendix to a reply brief containing a lengthy
legal argument will be stricken when the appendix is simply an
attempt to exceed the page limitations set by the Appeal
Board. Toledo Edison Co And CleJeland Ele.tric Illuminatino
Ch (Davis-Besse Nuclear Power Station, Units 1, 2 and 3;
Perry Nuclear Power Plant, Units 1 and 2), ALAB-430, 6 NRC
457 (1977).

An issue which is not addressed in an appellate brief is
considered to be waived, even though the issuc may have been
raised before the Licensing Board. Philadelohia Eleg1ric_C h
(Limerick Generating Station, Units 1 and 2), ALAB-828, 23 NRC
13, 20 n.18 (1986).

Although the Commission's Rules of Practice do not speci-
fically require that a brief include a statement of the facts
of the case, those facts relevant to the appeal should be set
forth. An Appeal Snard has indicated that it would dismiss an
appeal if the failure to include a statement of facts were not
corrected. Public Service Co. of_Q.k_]Abps (Black Fox Station,
Units 1 and 2), ALAB-388, 5 NRC 640 (1977). The statement of
facts set forth in the brief on appeal should include an
exposition of that portion of the procedural history of the
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case related to the issue or issues presented by the appeal. *

Pd llG._itrX101_flf.C1EiC_ gad _0 M _Cfs iny (Hope Creek Generating
Station, Units 1 and 2), ALAB-394, 5 NRC 769, 771 n.2 (1977).

The brief mnt contain sufficient information end argument
to nilow the appellate tribunal to make an intelligent '

disposition of the issue raised on appeal. Dght._E9MRClh
(Catawba Nuclear Station, Units 1 and 2), ALAB 355, 4 NRC ,

397 (1976); car.fWQsytr and Liaht Co. _and.,Jigt1]L.CArgllna
[nstern Mquisjr13xtr_Agtngy (Shearon Harris Nuclear Power
Plant) ALAB-843, 24 NRC 200, 204 (1986); f.lprida_fortt and
Liab1_.0 L (St. Lucie Nuclear Power Plant Unit 1), ALAH-921,
30 NRC 177, 181 (1989), itt Agag.tal.,Entt jltilitic1 A tigar
Carh (Three Mile Island Nuclear Station, Unit 2), iLAB-926,
31 NRC 1, 9 (1990). A brief which does not contain such
information is tantamount to an abandonment of the issue,
k i C0D m ttL.EM cEl h (Midland Plant, Units 1 & 2), ALAB-

'

|
270, ) NRC 473 (1975); limitpa Lightina and Rower _A (South '

Texu Project, Units 1 and 21, ALAB-799, 21 NRC 360, 381 n.88
(1985); Cleygland Electric lhluminatina Co. (Perry Nuclear
Power r wit, Units 1 and 2), ALAB-802, 21 NRC 490, 496 n.30
(1985), !ide Power Ch (Catawba Nuclear Station, Units 1 and
2), ALAB-813, 22 NPC 59, 66 n.16 (1485); C.arolina Powcr tud '

Liaht Co. and f(grth Carolina [Alltrn.jitniC_1PRl_f0Mt_lLQCRC1
-

(Shearon Harris Nuclear Power Plant) ALAB-837, 23 NRC 525,,

533-34 (1986); Drolini, Power at.td Lighthrad_tiorth Carolina.'

-[111srn Municioal Power Aaency (Shearon Harris Nuclear Power
Plant), ALAB-852, 24 NRC 532, 537 (1986); cat 911an E2htt_and
Light..h._a nd tig r t h langlina E a s t e r.ajiuolcj p ALPan t.A9incy
(Shearon Harris Nuclear Power Plant), ALAB-856, 24 NRC 802,
805 (1986); leltLVjijities Electris_.Ch (Comanche Paak Steam
Electric Station, Unit 1), ALAB-868, 25 NRC 912, 924 n.42
(1987). Ste also Cpfngnwagtth_Ldliga._Ch (ByronNuclear
Power Station, Units 1 and 2), AtAB-791, 20 NRC 1591, 1619 !(1984). At a minimum, briefs must identify the particular
error addressed and the precise portions of the record relied
upon in support of the assertion of error. )llignijn_fitttrig
Power Co (Point Beach Nuclear Plant Units 1 anJ 2), ALAB-
739, 18 NRC 335, 338 n.4 (1983), citina, 10 CFR S 2.762(a);
Wisconsin Electric fower Co. (Point Beach Nuclear Plant, Unit
1), ALAB-696, 16 NRC 1245, 1255 (1982) and E@l.ls_.Sc.tyJss
flfs.tric and Gu_Ch (Salem Nuclear Cenerating Station, Unit
1), ALAB-650, 14 NRC 43, 49-50 (1981), a f f'd suttnph, .
loy.01hio of Lower _.Allgways Creek v. Public Sgty.itcJ1ggici.c
ADLO.ALfh, 687 F.2d 732-(3d Cir.1982); Carolina Power and
Liaht Ca, an_d North Carolina Eastern _Mualtj.pgl_fantr_A9tnC2
(Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 525,
533 (1986); Carolina Power and_ Light _. Coa._and North Carolina
Eastern Munig.1911J1wer Agency (Shearon Harris Nuclear Power
Plant), ALAB-852, 24 NRC 532, 537 (1986). This is particu- '

O larly true where the Licensing Board rendered its rulings from
the bench and did not issue a detailed written opinion.
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Eh11AdtlDhiAllt01Lir_CL (Limerick Generating $tetton, Units
1 and 2), ALAB 819, 22 hRC 681, 702-03 n.27 (1985).

10 CfR $ 2.762 requires that a brief clearly identify i

the errors of fact or law that are the subject of the l

appeal and specify the precise portion of the record i

|relied on in 1upport of the assertion of error. Eubli.c
IL21CtllfitEtLind hLCh (Salem Nuclear Generating |
Station, Unit 1), ALAB-650, 14 NRC 43 (1981); QukLEpwntJ h
(Catawba Nuclear Station Units 1 and 2), ALAD-813, 22
NRC 59, 66 n.16 (1985); Qukt.foWar._Ch (Catawba Nucleer
Station, Units 1 and 2), ALAB-825, 22 NRC 785, 793 (1985); )
QIal.bLfcger and11ghLCh_ gndj[qrth._CarolinLE,giitra
MunkinLE9kRt_A900gy (Shearon Harris Nuclear Power Plant), '

ALAB-837, 23 NRC 525, 542-543 n.58 (1986); (Jttplinthher_And
L19hl_Ch_itadJisntlL.UnlinAll11EIDJiuDhiMLERhtEl92nsy
(Shearov 'arris Nuclear Power Pihnt), ALAB-843, 24 NRC 200,
204 (1980); QtglinA_hrer_ tad _.119hLio. and Marlit.Or_nlina
D.$1tELMunic.intLhter_ Agency (Shearon Harris Nucitar Power
Plant), ALAB 856, 24 HRC 602, 809 (1986); Ettific_StL. tad
Lintritto., (Diablo Cahyon Nuclear Power Plant, Units 1 and
2), ALAB-880, 26 NRC 449, 464 (1987), Ltmanded_Dn Athtr
RERVM11, ElfttA_ Club _L lifL 862 f.2d 222 (9th Cir.1988);
General]M]je Util.ilifi.MutltitlRrh (Three Mlle Island
Nuclear Station, Unit 2), ALAB-926, 31 NRC 1, 9 (1990).
C13ims of error that are without substance or are inadequately
briefed will not be considered on appeal. D it t h ytt f l h
(William D. McGuire Nuclear Station, Units 1 and 2), ALAD-669,
15 NRC 453, 481 (1982), tiling, lilta, a nta, 14 NRL at 49-50.
ERR EhiladtlEb.1111titElLCL (Limerick Generating Stat'on,
Units 1 and 2), Al.A8-863, 25 NRC 273, 280 (1987); Repinia
h xerl a (Alvin W. Vogtle Electric Generating Flant, Units 1
and 2), ALAD-872, 26 NRC 127, 132 (1987). Issues which are.

inadequately briefed are doenied to be waived. Egperal Puhlic
.EL.111Li.MJhltlfArlorA (Three Mile Island Nuclear Station,
Unit 2), ALAD-926, 31 NRC 1, 10, 12 (1990). Bald allegations
made on appeal of supposedly erroncous Licensing Board
evidentiary rulings may be properly dismissed for inadequate
briefing. ifDit11eD119h11na_amLEnwe.tlh (south Texas
Project, Units 1 and 7), ALAB-799, 21 NRC 360, 378 (1985).
Scg 10 CTR $ 2.762(d).

An appeal n.ay be dismissed when inadequate briefs make its
arguments impossible to resolve, hantyJymtb Power andlight
[ h and A11eshiny l lEAttic l 0201rative,_ int,. (Susquehanna
Steam Electric Station, Units I and 2), ALAB-693, 1( ,RC 952,
956 (1982), (11.ing, PJ.LbJlc.lttylte_CouqL0kletoma (Black Fox
Station, Units 1 and 2), ALAB-573, 10 NRC 775, 787 (1979);
Dukgf ower C h (Catawba Nuclear Station, Units 1 and 2), ALAD-'

355, 4 NRC 397, 413 (1976). Ing [1tglinLRpwer and LI ht _Co.S
add North CttpljDAllitfDLMMDhiRAl_DNEEl9EnCy (Shearon
Harris Nuclear Power Plant), ALA8-843, 24 NRC 200, 204 (1986),
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A brief that merely indicates reliance en previously flied
proposed findings, without meaningful argument addressing
the Licensing Board's disposition of issues, is of little
value in appellate review. Valgallstiric.lL (Callaway
Plaat, Unit 1), ALAB-740, 13 NRC 343, 348 n.7 (1983),
C113a9, DhllLSIEyjce ElectriL An t h L h (Salem Nuclear
Generating Station Unit 1), ALAB-650, 14 NRC 43, 50 (1981),
Aff *ilDh.ML lQE01hlLOLltttL811EWLYLC.ttflydubl1C
51r.yRLEltsitithnLGALC.g., 687 F.2d 732 (3d Cir.1982);
Quit Eqxit_ A (Catawbt Nuclear Station, Units 1 and 2),
AtAH-013, 22 NRC 59, 71 (1985h htollAAlDERLEDLLJi9hk
00,__quilttih_htull0LEastern Mun1C1RLfREttlat0EY
(Shearon liarris Nuclear Power Plant), ALAB-837, 23 NRC

525, 533 (lear Power Plant, Units 1 and 2), ALAB-0411986); [lcYelAOLil1Gtric lllWMlDAljnLCL(Perry Nuc , 24
HRC 64, 69 (1986): [ArnlinLEatqLlaLLighL(g_,_an139 tth
(_arolina LAstern tigalgJnLIntelstacx (Shearon Harris
Nuclear Power Plant), ALAB 852, 24 NRC 532, 547 n.74 (1986).
Ett 01aralLEqEtn CL (Alvin W. Vogtle Electric Generating
Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131 (1981).

Lay representatives generally are not held to the sama
standard for appellate- briefs that is expected of lawyers.
01Dn3ylyania PoncLinLLinhLCL (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-093, 16 NRC 952, 956 (1982)..
citing, Egblic ServisL[lgstiLaathLh (Salem Nuclear
Generating Station, Unit 1), ALAB-650, 14 NRC 43, 50 n.7
(1981); kn2E41.hb]lt UtiliticLikclear Coro (Thrce Mlles
Island Nuclear Station, Unit 2), ALAB-926, 31 NRC 1,10
(1990)- $1C ThrMLCNit;nLLighLA (St. Lucic Nacicar
Power Plant, Unit 1), ALAB-921, 30 NRC 177, 181 (1989).
Nonetheless, NRC litigants appearing prLig or through lay
reprc:entatives arc in no way relieved by that status cf any
Obligaticn to familiart:0 themselves with the Co.=issicn's
rules. To the centrary, all individals and organizations
electing to be: cme ;:arties to NRC licensing proceedings can
fairly be exported both to obtain access to a copy- of the -
rules and refer to it as the occasion arises. $nnathanaa,
tunna,16 NRC at 956, cillng, EgonsvIvanit.faggr_anLLightJL
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-563,
10 NRC 449, 450 n.1 (1979). All sarties appearing in NRC
proceedings, whether represented ay counsc1 or a lay repre-
sentative, have an affirmative obligation to avoid any false
coloring of the facts. Grolina Powenand Licht Co._ quLl&tth
DLQliaLLastern Munigjpal Power 2qtaty (Shearon liarris
Nuclear Power Plant), ALAB-837, 23 NRC 525, 531 n.6 (1986).

A party's brief must (1) specify the precise portion of the
record relied upon in support of the assertion of crror, and
(2) relate to matters raised in the party's propnsed findings
of fact and conclusions of law. An Appeal Board will act
ordinarily entertain arguments raisea for the first time on
appeal, absent a scrious, substantive issue. EsnD1YlYARIA
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Egygr.3nd Linht Ch (Susquehinna Steam Electric Station, Units
i

1 and 2), ALAB-693, 16 NRC 952, 955-56, 950 n.6 1982),
citina, Public Servictihttric anihi_Ch (Sale (m Nuclear j

i

Generating Station, Unit 1), ALAB-650, 14 HRC 4!, 49 (1981);
lennessee Valley Aq1 tan 11y (Hartstille Nucicar Plant, Units
IA, 2A, IB, and 2B), ALAB-463, 7 NRC 341, 348 (1978);
ConsumerLEgye.C_.Ch (Hidland Plant, Units 1 and 2), ALAB-691,
16 NRC 897, 906-907 (1982).

All factual assertions in the brief must be supported by
references to specific portions of the record. G.que.1h
dit.esLIdi;Lon Co. _qf_LL (Indian Point Station, Unit 2),
AlAB-159, 6 AEC 1001 (1973); (3rolina Powet_And_l,Jgh1_.h"

And,Egnth, Carolina lu.tEdgu1C1911.20Eer_Menty (Shearon
Harris Nuc. ear Power Plant), ALAB-80, 24 NRC 200., til
(1986). All references to the record should appetr in the
appellate brief itself; it is inappropriate to incorporate
into the brief by reference a document purporting to furnish
the requisite citations. Dnsas CALLIhcifiC_LMARLRY
(Wolf Creek Generating Plant, Unit 1)ference in the brief of

, ALAB-424, 6 NRC
122, 127 (1977), incorporation by re
exceptions without any su1 porting record references or other
authority violates both tie letter end spirit of 10 CFR $
2.752. Icaulindallty Avihqrit.y (Hartsville Nuclear Plant,
Units IA, PA, IB & 28), ALAD-307, 5 NRC 92 (1977); hxu
Utilities EJfttric Co. (Comanche Peak Steam Elec.ric Station,
Unit 1), ALAB-868, 25 NRC 912, 924 n.42 (1987). A letter
incu Sorating by reference a brief and proposed findings and
conciasions filed with the Licensing Board does not satisfy
the requirements for a brief on exceptions. Public SerY.iLC
Utcirls_Jtud_01LCnena0y (hope Creek Generatino Station, Units
1 and 2), ALAB-394, 5 NRC 769 (1977).

Documents appended to an appellate trief will be stricken
where they constitute an unauthorized attempt to 5.upplement
the record. However, if the documents were newly 61scovered
evidence and tended to show that significant testimony in the
record was false, the Appeal Doard might be sympathetic to a
motion to reopen the hearing. Iglg_da Edisun_[.o. and Clgyaland
U Actr.it lliam.J.nAtina Co. (Davis-Desse Nuclear Power f,tation,
Units 1, 2 & 3); (Ferry Nuclear Power Plant, Units 1 & 2),
ALAD-430, 6 NRC 451 (1977); fiilailclpttla_fhttriLCh
(Limerick Generating Station, Units 4 and 2), ALAB-819, 22 NRC
681, 720 n.51 (1985), sillag, Ru.eridico Electrlt_EQxer
AuthoCJ1y (North Coast Nuclear Plant, Unit 1), ALAD-648, 14
NRC 34, 36 (1981).

Personal attacks on opposing counsel are not to be made in
appellate briefs, hprihern IndianLhlklic_SEXfiLCh (BailIy
Generating Station, Nuclear-1), ALAB-204, 7 AEC 835, 837-838
(1974), and briefs which carry out personal attacks in an
abrasive manner upon licensing Board members will be stricken.
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V Loutstana P0xtr_LlighL1h (Waterford Steam Electric Station,

Unit 3), ALAB-121, 6 AEC 319 (1973).
'

10 CFR 6 2.762 has been amended to set a 70-page limit on
appellate briefs. 10CFR62.762(e). Established page
limitations may not be exceeded without leave and may not be
circumvented by use of " appendices" to the brief, Inledf2
Edjson Co... and _ClevelantElectric illuminglingla (Davis-
Besse Nuclear Power Station, Units 1, 2 & 3), ALAB-430, 6 NRC
457 (1977), although Section 2.762(e) does permit a request
for enlargement of the page limitation on a showing of good
cause filed at least seven days before the date on which the
brief is due. Lan2_hlin111ahlian.1L (Shoreham Huclear
Power Station, Unit 1), ALAB-S27, 23 NRC 9, 11 n.3 (1986).

Briefs longer than 10 pages must contain a table of contents
with page references and a table of authorities with page
references to citations of authority. 10 CFR 6 2.762(d Theappellant's brief must contain a statement of the case w).ith
applicable procedural history. Egblic Sqtylte.llggftt1 Gas
[L (Hope Creek Generating Station, Units 1 & 2), ALAB-394, 5
NRC 769 (1977); Public ACylcA.in_.gf OklabamA (Black fox
Station, Units 1 & 2), ALAB-388, 5 NRC 640 (1977),

(V)
A permitted reply to an answer should only reply to opposirgem
briefs and rat raise new matters. Boniton Lichtina & Power
Ch (Allens Creek Nuclear Generating Station, Unit 1), ALAB-
582, 11 NRC 239, 243 n.4 (1980).

5 10.3.1 Opposing Briefs

Briefs in opsosition to the appeal should concentrate on the
appellant's arief, not on the exceptions which had been filed.
Slf IlllDai.LEAwfL_CL (Clinton Power Station, Units 1 & 2),
ALAB-340, 4 NRC 27, 52 n.39 (1976).

Reply briefs are dut within 30 days of filing and service of
the appellant's britif, or, in the case of the Staff, within
40 days. 10 CTR 6 2.762(c). If service of appellant's brief
is made by ma-II, add 5 days to these time periods. 10 CFR
5 2.710.

,

5.10.4 tal us_.Elitin Briefs

10 CFR 5 2.715 has beer, amended to allow a nonparty to file a
brief AmitRLcattag with regard to matters before the Appeal
Board or the Commission. The nonparty must submit a motion
seeking leave to file the brief, and acceptance of the brief
is a matter of discretion with the Appeal Board or Comis-
sion. 10 CFR i 2.715(d).

(ol The opportunity of a nonparty to participate as aniquLcatile
has been extended to Licensing Board proceedings. A U.S.
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Senator lacked authorization under his State's laws to
represent his State l'1 HilC proceedings. However, in the
belief that the Senator could contribute to the resolution of
issues before the Licensing Board, the Appeal Board authorized
the Senator to file mis h .sgrh e briefs or to wesent oral
arguraents on any 10g:1 or factual is<ue raised ay the partlos
to the proceeding or the evidentiary record. Publ ic _ S.cnice
CL_0LA1HMntirr (Seabrook Station, Units 1 and 2), ALAu-
867, 25 NRC 144, 150 (1987).

5.11 OraLAtumM

If not requested by a party, oral arguments are scheduled by en
Appeal Board when one or more members of the Board have questions '

of the parties. hc 10 CfR i 2.763; idnquinllntrj.tlowetCo.,
(Point Beach t'uclear Plant, Units 1 and 2), Al.All-06fe, IL NRC 277,
279 (1982). All parties ar- owpected to be present or represented
at oral atgument unless s ett all;, :ve.used by the Board. Such
attendance is one of the n., n it- 'I all partic'i when they
participate in Commission djucNW ye Edings. StinLhnh,15
NRC at 279.

.

5.11.1 failure to Appear for Oral Argumnt

If for sufficient rea*,on a 6 atty cannot attend an oral
argument, it should rcqucst that the appeal be submittnd on
briefs. Any such request, however, raust be adequately
suppo'ted. A bare declaration of inadequate financial
resources is clearly deficient. )L11contrLU!tG?,rE19McLCh
(P; int Sca:h Maclc;r Plc.at, " nit; I and ), ALAD-000,10 |U',C
277, 279 (1982).

f:llur to :4,'l;; the A;)pcel Ocard cf an intcnt not '.a appear
:t cr:1 Orgument :lrcr.dy celcr.dared b dbecurtccu; And
unprofc;;ien:1 and : ray rc: ult in dischaal of thc eppcel.
IZnnita.1111M.lidMr_112 (!!?rtwille Nuclear Pl:nt, ' nit;J
!/i, 2A, ID & 20), AlfD-337, 4 NPC 7 (1975)

5.11.2 Crounds for Postponenent of Oral Argurant

N;tponc.unt of an alre6dy :,oleadared cral er araant forv
ccnflict rca;cas will be granted caly upon a metten settins
cat:

(1) the date the ccaflict developcd; )

(2) the efforts made to resolve it; .

('J ) the availability of altcriate counsel;
;

(4) public and private interest r.onsiderations;

(5) the positions of the other partles; i

1
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(6) the proposed alternate date. i

Ehi}).ddahiLElectri.L.f.0. Peacn Bottom Atomic Power Station,
Units 2 & 3), ALAB-165, 6 EC 1145 (1973).

,

A party's inadequate resources to attend oral argument,
properly substantiated, may justify dispensing with oral
argument. M13.C.2nda Elfstr1C.I.A n r Cox
Plcnt, Units 1and2),ALAB-666,15NRC({PointBeachNuclear77, 279 (1982).

5.11.3 Oral Argument by Nonparties

Under 10 CFR $ 2.715(d), a person who is not a party to a
proceeding may be permitted to prosent oral argument to the
Aapeal Board or the Comission. A motion to participate in ,

tie oral argument must be filed and non party participation is
at the discretion of the Appeal Board or the Cocenistion. ;

5.12 Ad10a11[m11ar_ta eppsals :

5.12.1 Motions to Reconsider l

Licensing Boards have the inherent power to entertain and
grant a motion to reconsider an initial decision. Lon:

/' idid1Ltd.,Edi1RD.1h.0LLL (Indian Point Station, Unit 3),
( ALA8-281, 2 NRC 6 (1975). .

Similarly, Apposl Boards will entertain a petition for
reconsideration. When such a petition is filed, no other

partyneedrec}onndahtent:IlAlu.e Yan ee.AlumlL.E2E rl 0x (Maine Yankte Atomic Power
requcet by the f.ppc:1 Board to do

so.
Station) ALAB-155, 6 AEC 1148, 1150 n.7 (1973). The practice 4

fc11cwed by the Appc:1 Be:rn, that it 1: unnccc::Ary for a
party to rc: pend te ; motion for recensideration unics:
:pecifically requssted to do to by the B::rd, i: :1:o -

applicable to requests for clarification of a prl:r decision.
l.b.uttD L12h11DJ.ELt.EREr324 (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-544, 9 NRC 630, 631 (1979).

.

The Appeal Board has indicated that a cotton to it to re-
consider a prior decision will be denied where the Appeal
Board is left with the conviction that what confronts.it is
not in reality an elaboration upon, or refinement of,
arguments previously cdvanced, out instead,.is.an entirnly new
thesis. Ic up.11tc Y d ley Authority (Hartsville Nuclear Plant,
Units lA, 2A,;18 & 28), ALAB-418, 6 NRC-1, 2 (1977),

Motions to-recensider an order must be grounded upon a
concrete showirg, through appropriate affidavits rather than

'counsel's rhetoric, of potential harm to the inspection and
(7 investigation functions relevant-to a case. 09m9 anal.th
ij Lillna_C h (Byron Nuclear Power Station, Units 1 and 2),

ALAB-735, 18 NRC 19, 25-26 (1983).
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Hotions for reconsideration are for the purpoto of sointing
out an error the Board has made. Unless the Board 1as relied
on an unexpected ground, new factual evidence and new
arguments are not relevant in such a motion. Itxu_. Utilities
flgntrig._Ch (Comanche Peak Steam Electric Station, Units I
and 2), LBP-84-10, 19 NRC 509, 517-18 (1984).

The Comission's refusal to hear a discretionary appeal does
not cut off the A) peal Board's right to reconsider a question
in an appeal whic1 is still pending t'efore the Appeal Board.
P M .1A._$1rvice Co. of_ladiAnn (Herble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-493, 8 NRC 253, 260 (1978).

Where a party petitioning the Court of Appeals for review
of a decision of the agency also petitions the agency to
reconsider its decision, and the federal court stays its
review pending the agency's disposition of the motion to
reconsider; the Hobbs Act does not preclude the agency's
recensideration of the case, h blic Servittl L _of._ Indiana
(Marble Hill Nuclear Generating Station, Units 1 & 2), ALAB-
493,'8 NRC 253, 259 (1978).

An Appeal Board may not reconsider a matter af ter it has lost
jurisdiction. flpIRa_bar_i_LigkLfL (St. Lucie Nuclear
Power Plant, Unit No. 2), ALAB-579, 11 NRC 223, 225-226
(1980).

5.12.2 Interlocutory Reviews

With the exception of an appeal by a petitioner from a total
denial of its petition to intervene or an ap)eal by another
party on the question whether the aetition saould have been
wholly denied (10 CFR $ 2.714a), tiere is no right to appeal
any interlocutory ruling by a Licensing Board to an Apaeal
Board. 10 CFR ! 2.730(f); Lono Islan;LLLutitir19_C.h (51oreham
Nuclear Power Station, Unit 1), LBP-83-21, 17 NRC 593, 597
(1983); ygra)nt Yankee Nuclear hygr.lgrp2 (Vermont Yankee
Nuclear Power Station), ALAB-876, 26 NRC 277, 280 (1987). Sen
long_.111Ani_LLqhtina Co (Shoreham Nuclear Fower Station, Unitx
1), CLI-91-3, 33 NRC 76, 80 (1991).

Thus, for example, a Licensing Board's * 11tngs limiting
contentions or discovery or requiring c' nsolidation are not
immediately appealable, though such ru'iings may be reviewed
later by deferring appeals on them until the end of the case.
ERhliLJervice CL_qUndiana (Harble Hill Nuclear Generating
Station, Units 1 & 2), ALA3-339, 4 NRC 20 (1976), In the same
vein let ll0REton Lichtino and PQyer._CL (South Texas Project,
Units 1 and 2), ALAH-637, 13 NRC 367 (1981). .See also Dg);g
byer_Ch (Catawba Nuclear Station, Units 1 and 2), ALAB-768,
19 NRC 988, 992 (1984); hblic Service Co. of Nc1(Jiamp1hira
(Seabrook Stetion, Units 1 and 2), ALAB-906, 28 NRC 615, 618
(1988) (a Licensing Board denied a motion to add new bases to
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a previously admitted contention?. Similarly, interlocutory
appeals from Licensing Board rulungs rade during the course of
a proceeding, such as the denial of a motion to dismiss the
proceeding, are forbidden. Duke _Ppyctl h (Perkins Nuclear
Station, Units 1, 2 & 3), ALAB-433, 6 NRC 469 (1977),

The fact that legal error may have occurred does not of itself
justify interlocutory appellate revi.tw in the teeth of the
longstanding articulated Comission policy generally disfavor- t

ing such review. Egblic Servistl 24 RLRRERamR1hite
(Scabrook Station Units I and 2), AIAU-734, 18 NRC 11, 15
(1983). See10CfR$2.730(f).

<

'

The prohibition against interlocutory appeals set forth in 10
CFR 5 2.730(f) is a rule of general applicability. It applies
to an interlocutory ruling of the Administrative Law Judge

.

with respect to civil penalties just as it applies to rulings
in licensing proceedings. E11L@gtgh:.QcLhaing1 Site]lh,
ALAB-441, 6 NRC 725 (1977).

It applies as well to an intervenor's '' appeal" of a Licensing
Board ordar rescinding any earlier orders or issuances grant-
ing procedural assistance t.o intervenors, following the
suspension of the operation of 10 CFR 6 2.750(c) upon which '

,

the assistance program was baseil. UmlkinD 11Rh11DS And. RE
; [92 (Allens Creek Nuclear Generating Station, Unit 1), LAJ-

625, 13 NRC 13 (1981).
I

It is not the Appeal Board's role to monitnr the numerous
interlocutory rulings made by Licensing Boards, lhus,
interlocutory appeals of such rulings rarely will be enter-
tained. EAsif.li.3M B.O.d Electtklh (Olablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-504, 8 NRC 406, 410 (1978). ,

| Although interlocutory appeals are generally not permitted
as a matter of right under the Rules of Practice, 10 CfR
$ 2.730(f), the Appeal Board may, as a matter of discretion,
elect to entertain matters normally subject to appellate
review at the end of a case when (and if) an appeal is taken
from the Licensing Board's final decision,10 CFR 6 2.718(t)
andi2.785(b)(1). Discretionary review is granted only
saaringly and only when a Licensing Board's action either (a)
tareatens the party adversely af fected with imediate and
serious irre arable harm that could ne be rendied by a later -

appeal or (b affects the basic structure of the proceeding in
a pervasive or unusual manner. SpathCaroltHA_OpXtriC_.aud '

RgLC.h (Virgil C. Summer Nuclear Station, Unit 1), ALAB-663,
| 14 NRC 1140

Creek Nuclear (1981); Ungs.Lan_11gbung_Andgygrlh (Allens! Generating Station, Unit 1), ALAB-635, 13 NRC
309,310-(1981); PennsvivaDiLERFRL.Lilaht Com9any and

O Alleght0111RCiriClgA01EEU.m__LL (Susquehanna Steam
Electric Station, Units 1 & 2), ALAB-593, 11 NRC 761 (1980);
ilnittLStates Depart nent of Engtgydcq.igCijianAgtm_qnL_[.graui

! JANUARY 1992 APPEALS 53

. _ , _ _ _ _ _ _ _ _. __. _ _ _ _ _ . _.. _ _ _ , - _ _ -



. - _ _ _ _ _ _ _ _ _ _ _ . _ - _ _ - _ - _

leuntilitR_hlltLAutharlLy (Clinch River Breeder Reactor
Plant), ALAB-688, 16 NP.C 471, 474, 475 (1902), tjilng, Euhlit
5ttricLElf.ttrit_ Ant.fu1LW (Salem Nuclear Generating
Station, Unit 1), ALAU-588, 11 NRC 533, 536 (1980); fgblic
ECEY.Ltt_CRa._9L hrEJiErlhire (Scabrook Station, Units 1 & 2),
ALAB-737, 18 NRC 108, 171 (1983); EukLtLitIY15L1_2f_NRW
BEntdn (Seabrook Station Units I ard 2), AL AD-858, 25 NRC
17, 20-21 (1987); fyblit .S.gr.Y.1CLinu.0LNettimalttra
(Seabrook Statten, Units ) and 2 , LBP-88-21, 28 NRC 170,
173 75 (1988). 5.ee Long_lihad Alt 1 ting.10 (Shoreham
Nuclear Power Etation, Unit 1), ALAD-861, 25 NRC 129, 134
(1987); Myanteijitdict] iv11tml (One Factory Row, Geneva,
Ohin 44041), ALAB-929, 31 NRC 271, 2/8-79 (1990). Inter-
soeutory appellate review of Licensing Board orders is

distavored :nd will be undertaken as a discretionary,Egklic
matter

only in the most ecmnelling circumstances. britqq.g;
StirLqth (Palo Verde Nuclear Ocncrating Station, Units 2
and 3), ALAB-742, 18 NRC 380, 383 n.7 (1983), tillug, Egb)1t
StryicLCguqLdrL}impihfre (Scabrook Station, Units 1 and
2), AtAB 271, 1 NRC 478, 483-86 (1975).

Even though the criteria fnr discretionary interlocutory
review have not been satisfied, an Appeal Board may still
accept a Licensing Board's referral of an interlocutory ruling
where the ruling involves a question of law, has generic
irplications, and has not been addressed previously on appeal.
Munttd_BedluLinitu (one f actory Row, Geneva, Ohio -

44041), ALA8-929, 31 NRC 271, ?79 (1990).

An Appeal .%rd conducted discrctionary inttrlocutoo invie,,
of a prc:.idh,9 officer's rulings issued during the early
sta9cs of a materials licensing p,'oceeding whe.a the Appeal .

80:rd d:termined th:1 thc prcsiding of ficur*3 ruling 3, ,,hich
interpr;ted :nd impicact.tcd thc ,nformal hcaring pa veudures in
10 CTR P;rt 2, Subpart L, had funda.entally alleied the very
:hape of the procccding. Esikwell In(taatignLCub
(Rocketdync Division), ALAD-925, 30 NRC 709, 712-13 n.1
(1989), Af.f'Lon q1het croundi, CL1-90-5, 31 NRC 337 (1990).

Although generally precluding interlocutory appeals,10
CTR i 2.730(f), does allow a Licenstr.g Coard to refer e
ruling to an Appeal Coard. The Appeal Coard need not,
however, accept the referral. In deciding whether to do
so, the Appeal Board applies essentially the same test as it
utilizes in :ctir,g upon directed certification requcsts filed
under 10 CFR $ 2.718(i). Yirainia ElectIlc 1DLE9nLCL
(North Anna Power Station, Units 1 and 2), ALA8-741, 18 NRC
371, 375 n.6 (1983); CommonEta11h_EditarnC2 (Braidwood
Nuclear Powcr Station, Units 1 and 2), ALAC-817, 22 NRC 470,
475 (1985).

The Com.ission's 1981 S11tement 31.folity_qILC9ndutL91
LicrJ1s.ina Proceedinn, CL1-01-8.13 NRC 452, 456, does not
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v call for a marked relaxation of the standard that the

discretionary review of interlocutory Licensing Board rulings
authortred by 10 CFR $$ 2.730(f) and 2,718(1) should be
undortaken only in the most compelling circumstances. Rather,
it simply exhorts the Licensing Boards to put before the
Appeal Board icgal or policy questions that, in their
judgment, are "significant* and require prompt appellate
resolution, y_irainia Qectric and P.cherl a, (North Anna Power
Station Units 1 and 2), ALAB-741, 18 NRC 371, 375 (1983);
deitappliian Edisst_b (Three Mile Island Nucicar Station.
Unit 1), ALAB-791, 20 HRC 1579, 1583 (1984). The language
regarding directed certification in i V(f)(4) of Appendix A to '

tha Rulos of Pract'ce, like the Commission's Policy Statement,
does not relax the standards f or directed certification. E
at 1583-84. Thu fact that an evidentiary ruling involves a
matter that may be novel or important does not alter the
strict standards for directed certification, & at 1583.

The fact that the error of a Licensing Board may lead to delay
andincreasedexpenseisnotacontro111n['considerationinfavor of interlocutory review. 11rainia lettric Poweth -'

.(North Anna Power Station, Units 1 and 2), ALAB-741,18 NRC :

371, 378 n.ll (1983), gjling, Cleveland Electric Illuminating
1 (Perry Nuclear Power Plant Units I and 2), ALAB-675, 15
NRC 1105, 1113-14 (1982).

O The mere commitment of resources to a hearing that may later
,

turn out to have been unnecessary does not justify inter-
locutory review of a Licensing Board scheduling order.
Egblic Ser.y1C.g.ig. of New Hauoshire (Seabrook Station, Units
1 and 2), ALAB-858, 25 NRC 17, 21-22 (1987).

In the absence of a potential for truly exceptional delay or
expense, the risk that a Licensing Board's interlocutory
ruling may eventually be found to have been erroneous, and
that because of the error further proceedings may have to be
held, is one which must be assumed by that board and-the
parties to the proceeding. DukLP_0Mer_ h (Catawba Nuclear
Station, Units 1 and 2), ALAB-768, 19 NRC 988, 992 (1984),
gjllD.g Commonwetith Edison Co.-(Zion Station, Units 1 and
2) ALAb-ll6, 6 AEC 258, 259-(1973); U.nyflandllegitig
luumittating_A (Perry Nuclear Power P1anL, Units 1 and 2).
ALAB-805, 21 NRC 596, 600 (1985).

A Licensing Board's decision to admit a contention which will
require the Staff to perform further statutory required review ;

does not result in unusual delay or expense which justifies '

referral 1of the Board's decision for interlocutory review.
Kerr-McGee Chemical l.gtpa (West Chicago Rare Earths Facility),

| LBP-85-3, 21 NRC 244, 257-258 n.19 (1985),.c.111ng, Duke Power
A (Catawba Nuclear Station, Units 1 and 2), ALAB-687,- 16 NRC!

| % 460, 464 (1982), Egy'd in part on other arounds, CL1-83-19, 17
|

~

NRC 1041 (1983).
L'
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A Licensing Board's action is final for appellate purposes i
where it either disposes of at least a major segment of the
c.se or terminates a party's right to participa?e. Rulings
which do neither are interlocutory. Interlocutoi y determina-'

tions may not be brought before the Appeal Board .5 a matter
of right until the Board below has rendered a reviewable
decision. hblic Service Co. of Ntg_lijtmpjMtg (Seabrook
Station, Units 1 and 2), ALAB-731, 17 NRC 1073, 1078-75
(1983); Lqng_lsland LightingfA (Shoreham Nuclear Power
Station, Unit 1), ALAB-787, 20 NRC 1097, 1100 (1984).

5.12.2.1 Directed Certification of Questions for Interlocutory
Review

The Comission's rules do not allow the Appeal Board to
entertain interlocutory appeals,10 CFR 9 2.730(f). In
extraordinary circumstances, however, the Appeal Board can
review interlocutory rulings by a petition for directed
certification pursuant to 10 CFR 6 2,718(i). Consumers P.gwer
Ch (Hidland Plant, Units 1 and 2), ALAB-541, 9 NRC 436, 437
(1979); ar_tignA_Egblic Service (.h (Palo Verde Nuclear
Generating Station, Units 1, 2 and 3), LBP-82-62, 16 hRC 565,
567 (1982), citing, Consumeri_fager_fo2 (Midland Plant, Units
1 and 2), ALAB-382, 5 NRC 603, 606 (1977). Egg hhlis_lervice
LQ. of New Hamaihire (Seabrook Station, Units 1 and 2), ALAB- '

858, 25 NRC 17, 20 and n.7 (1987); hblic Service Cou,qLl{ey
damnibite (Seabrook Station, Units 1 and 2), ALAB-860, 25 HRC
63, 67-68 (1987); LODg_liland Liahtinalh (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987).

An Appeal Board's decision on a request for directed certifi-
cation is usually based on its evaluation of the party's peti-
tion. However, in unusual circumstar.ces, the Board may also
schedule oral argument. Shoreham, ikDIA, 25 NRC at 136-37
and n.28.

Although the Rules of Practice do not specify any time
limit for the filing of a petition for directed certif t-
cation, a party should file the petition promptly after
the interlocutory ruling has been issued. The promptness
of a filing is determined by the circumstances of each
particular case. Irns_Utilitiet Electric _[L (Comanche
Peak Steam Electric Station, Units 1 and 2), ALAB-870,
26 NRC 71, 76 (1987). Ett h blic_lenylte_CL _gL ley
llamp1hite (Seabrook Station, Units 1 and 2), ALAB-884, 27
NRC 56, 57-58 (1988).

Despite the general prohibition against interlocutory review,
the regulations provide that a party may ask a Licensing Board
to certify a question to the Appeal Board without ruling on
it. 10 CFR 6 2.718(i). The regulations also allow a party to
request that a Licensing Board refer a ruling on a motion to
the Appeal Board under 10 CFR 6 2.730(f). The Appeal Board
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has construed Section 2.718 as giving any party the right to
seek interlocutory review by filing a petition for " directed
certification" to the Appeal Board, hblic_Sgtyjte_(01_o.fj(gg
Hamgihing (Seabrook Station, Units 1 & 2), ALAB-271, 1 NRC
478, 482-403 (1973).

A party seeking certification under Section 2.718(1) must, at
a .tinimum, establish that a referral under 10 CFR 6 2.730(f)
would have been proper -- Lh, that a failure to rnsolve the
problem will cause the public interest to suffer or will
result in unusual delay and expense. hettLRisqJaitt
RettuttfLAulharity (North Coast Nuclear Plant, Unit 1), ALAB-
361, 4 NRC 625 (1976); loledgldisofLCh (Davis Besse Nuclear
Power Station), ALAB-300, 2 NRC 752, 759 (1975); bblic
StrY1CLC.h_AfJl#Wlitnnihire (Scabrook Station, Units 1 & 2),
ALAB-271, 1 NRC 478, 483 (1975); hblltietylthCougLhtw
lfngshing (Seabrook $tation, Units I and 2), LBP-82-106,16
NRC 1649, 1652-53 (1982). However, the added delay and
expense occasioned by the admission of a contention -- even if
erroneous -- does not alone distinguish the case so as to
warrant interlocutory review. ClEYflandllfttt10 111UdnadRQ
(h (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675,15
HRC 1105, 1114 (1982). The fact that applicants will be
unable to recoup the time and financial expense needed to

O when any contention is admitted and thus does nut provida the
litigate late-filed contentions is a factor that is present

type of unusual delay that warrants interlocutory Appeal Board
review. Cleveland. Electric illuminatinglh (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-706, 16 NRC 1754, 1758 n.7
(1982), C11109, Clc1cjand ElecitirJlhmlDntjna_C9 (Perry
Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1114 (1982).

Discretionary interlocutory review will be granted by the
Appeal Board only when the ruling below either (1) threatened
the party adversely affected by it with innediate and serious
irreparable impact which, as a practical matter, could not be
alleviated by a later appeal, or (2) affected the basic
structure of the proceeding in a pervasive or unusual manner.
Equiton tinhtino and Poyet.[h (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-635,13 SRC 309, 310 (1981); hhlic
Scry.lCLllRLiticand_GiLLC.h (Salem Nuclear Generating Sta-
tion, Unit 1), ALAB-588, 11 NRC 533, 536 (1980); h blic
Satylth[o. of Indiaan (Harble Hill Nuclear Cenerating
Station, Units 1 and 2), ALAB-405, 5 NRC 1190. 1192 (1977);
hItY,1MEEA,15 NRC at 1110; At110mjNMlC_Sgtyltt_(L (Palo
Ver<le Nuclear Generating Station, Units 1, 2 and 3), LBP-
82-62, 16 NRC 565, 568 (1982), Citin9, Markltllll, lubrA, 5
NRC at 1192; CitYtlAnd_ElcitritJlluminAtinn Ch (Perry
Nuclear Power Plant, Units 1 and 2), ALA8-706, 16 NRC 1754,
1756 (1982); Public Serylsh[h_afJtedlanihLr.c (Seabrook
Station, Units I and 2), ALAB-762, 19 NRC 565, 568 (1984);
Mtiren911 tan _fdl10n_C91 (Three Mile Island Nuclear Station,
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Unit 1), ALAB-791, 20 NRC 1579, 1582 (1984); LlutlAnd
ElClitlLllllLf'.tiMlhLCh (Perry Nuclear Power Plant, Units 1
and 2), ALAB-805, 21 NRC 596, 599 n.12 (1985); bbliLittylcs
Co. othexJiecihite (Seabrcok Station, Units 1 and 2), ALAB-
838, 23 NRC 585, 592 (1986); Enttlic ServicL[h_gijfew
llantshite (Seabrock Station, Units 1 and 2), ALAB-839, 24 NRC
45, 49-50 (1986); Lgnq.J11&ntLijahtinalh (Shoreham Nuclear
Power Station, thit 1), AL AB-861, 25 NRC 129,134 (1987);
hhllLSRU1C_tl0_._QLlitrLitampRJrc (Seabrook Station, Units 1
and 2), ALAB-864, 25 NRC 417, 420 (1987); Icn1JlliliLin
Lltciti.C_C.h (Ccmanche Peak Steam Electric Station, Units 1
and 2), ALAB-870, 26 NRC 71, 73 (1967); Lpag_111 tall 19htJng
Ch (Shoreham Nuclear Power Station, Unit 1), ALAB-888, 27 NRC
257, 761 (1988); Egblih1enir,pJh..sLJi;htiAmp3]Litt (3eabrook
Station, Units 1 and 2), ALAB-389, 27 NRC 265, 269 (1988);
Egb11LServi.qL[h_of Ney Haml1111rg (Seabrook Station, Units 1
and 2), ALAB-896, 28 NRC 27, 31 (1988); hklic._.Strv i c e_(L_q f
tkNJiampittin (Seabrook St ation, Units 1 and 2), ALAB-916, 29
NRC 434, 437 (1989); Sah.11_1]ShLC.0th (Bloomsburg Site
Uecontamination), ALAB-931, 31 NRC 350, 360-62 (1990); Long
hhnd.119httn93L (Shoreham Nuclear Power Station Unit 1),
CL1-91-3, 33 NRC 76, 80 (1991). A ruling that does no n, ore
than admit a contention has a low potential for meeting that
standa-d. ERrn, upfta,16 NRC et 1756, sfilng, DMht_f9Eftr
[h (C&tawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC
8,60, 464 (1982); Lempfwg31Lhldist;nlh (Braidwood Nuclear
Power Station, Units 1 and 2), ALAB-817, 22 NRC 470, 474
(1985), r1Y'd, Cll-86-8, 23 NRC 241 (1986). SgtAlip dissent
of Comissioner Asselstine in Unidy_pmi, inun, 23 NRC at 253-
55. A Licensing Board has certified for interlacutory review
its rulings on the admissibility of contentiont in an
emergency plan exercise proceeding because of the unusual
nature of the time requirements in such proceedings. Lang
lilABfLL19tttinalL (Shoreham Nuclear Nwer Station, Unit 1),
LBP-89-1, 29 NRC 5, 8-9 (1989).

h ther review should be undertaken on " certification" or by
referral before the end of the case turns on whether failure
to cddress the issue would scriously harm the public intarest,
result in unusual delay or expense, or affect the basic struc-
ture of the proceeding in some pervasive or unusual manner.
DMLEswtr_Ch (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 464 (1982), citing, [.gaineen fpacr._Ch
(Midland Plant, Units 1 and 2), ALAB-634, 13 NRC 96 (1981);
Public Stry1csjampf New_11gp3ftin (Seabrook Station, Units 1
and 2), L8P-88-21, 28 NRC 170, 173-75 (1969).

The fact that an interlocutory Licensing Board ruling may be
wrong does not per se justify directed certification.
Yit01DJi llegitic_and Power CL (North Anna Power Station,
Units 1 and 2), ALAB-741, 18 NRC 371, 374 (1983), Liling,
hhl.!LSEU1GelQ.i_f1JitEllilpibire (Seabrook Station, Units 1
and 2), ALAB-734, 18 NR '), 14 n.4 (1983).
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5 6.1.41

WPPSS Nuclear Pro. ject No. 1), AtAB-771, 19 NRC 1183, 1183
198?).

A prior hearing is not required under Section 189a of the
'

Atomic Energy Act, as amended, for Commission approval of a .

license amendment in situations where the NRC Staff makes a
"no significant hazards consideration" finding, fanE0n m ith
[disen Cq, (Dresden Nuclear Power Station, Unit 1), CL1-B1-25,
14 NRC 616, 622-623 (1981); Jayas Utilities E1qctric.Ch
(Comanche Peak Steam Electric Station, Unit 1), CLI-86-4, 23
NRC 113, 123 (1986). Lea Egific Gas _anLQtc.tric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CL1-86-12, 24 NRC

~

1. 11 (1986), rev'd and remandsd on other aroundi, ign_1911
Obispo Mothers For Peace v. NRC, 799 f.2d 1268 (9th Cir. 1986).

The legislative history of Section 12 of Pub. L. 97-415
(1982), the *Sho11y Amendment", modifying Section 189(a) of
the Atomic Energy Act of 1954, supports the cetermination that
Congress intended that hearings on license amendments be held,
if properly requested, even after irreversible actions have
been taken upon a finding of no significant hazards considera-
tion. Mississipni Power and_ LishLC_h (Grand Gulf Nuclear
Station, Unit 1), LBP-84-23, 19 NRC 1412, 1414-15 (1984).
Thus a timely filed contention will not be considered moot -

,

G even if the contested action has been completed. lihibsjnp_1
Power add _Jight Co. (Grand Gulf Nuclear Station, Unit 1), L8P-

- 84-19, 19 NRC 1076, 1084 (1984).

The Staff may issue an amendment to a materials license
without providing prior notice of an opportunity for a
hearing. holors of the Univershy_quihsiuti. LBP-90-18,.

31 NRC 559, 574 (1990).

A Board may terminate a hearing on an ap'lication for ana

amendment to an operating Ilcense when tle only intervenor
withdraws from the hearing, and there are no longer any
matters in controversy. Mississioni f_0yer afld LinttLCL
(Grand Gulf Nuclear Station, Unit 1), LBP-84-39, 20 NRC 1031,
1032 (1984).

A nearing on an application for a facility license amendment ;

may be dismissed when the parties have all agreco to a
stipulation for the withdrawal of all the intervenors'
admitted contentions and the Board has not raised any 19A
10.9Att issues. Pacific Ga_s and &qctritft (Humboldt Bay.
Power Plant, Unit 3), LBP-88-4, 27 NRC 236, 238-39 (1988).

'

A hearing can be requested on the application for a license
j amendment to reflect a change in ownership of a facility.

Eub.liLitrY1Cf_f.2EPJtBy of New Hamoshire (Seabrook Station,
Units 1 and 2), ALAB-422, 6 NRC 33, 80 (1977).

.
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$ 6.1.4.1

A itcense amendment may become immediately effective under
10 CFR 6 2.204 (now 6 2.202) without a prior hearing if the
public health, safety or interest requires. Furthermore,
there is no inherent contradiction between a finding thati

there is ''no significant hazard" in a given case and a finding
in the same case that latent conditions may potentially cause
harm in the future thus justifying immediate effectiveness of
an amendment permitting corrections. (htleg_DLtl Ser_yjigi
Inc. and.,_N w York 5tgle_hgrgy_..Bs3pArchJLticLDgyglppm_qni1
MLihar11,y (Western New Yorh Nuclear Service Center), CLI-
81-29, 14 NRC 940, 942 (1981),

for there to be any statutory right to a hearing on the
granting of an exenption, such a grant must be part of a
proceeding for the granting, suspending, revoking, or amen'ing
of any license or construction permit under the Atomic Ens gy
Act. United _SiitLts_DxtylranLcLfalergn_Etc.itc13.tn3 RRmeni
CDIJT.E1110L__lfEEELSCf Y.11101hlh0r11y (C1 inch Riyer Breeder
Reactor Plant), Cli-82-23, 16 NRC 412, 421 (1982).

6.1.4.1 Notice of llearing on license / Permit Amendments

(RESERVED)

6.1.4.2 Intervention on License / Permit Amendments

The requirements for intervention in license amendment
proceedings an the same as the requirements for intervention
in initial permit or license proceedings (193 generally
Section 2.9). The right to intervene is not limited to those
persons who oppose the proposed amendment itself, but extends
to those who raise relat(d claims involving matters arising
directly from the proposed amendment. yermnqt__y.3nkte.JKlsat
Eqwer Cer a (Vermont Yankee Nuclear Power Station), ALAB-245,
8 AEC 873, 875 (1974).

Persons who would have standing to intervene in new con-
struction permit hearings, which would be required if good
cause could not bt shown for the extension, have standing to
intervene in construction extension proceedings to show that
no good cause existed for extensicn and, consequently, new
construction permit hearings would be required to complete
construction. Eqtthernjndiana Public Senylcs_C.gspany (Bailly
Generating Station, Nuclear 1), LBP-80-22, 12 NRC 191, 195
(1980),

t 6.1.4.3 Sunrna.y Olsposition Procedures on License / Permit Amendments

Summary disposition procedures may be used in proceedings
held upon requests for hearings on proposed amendments.
Ep3 ton Idliga.lp.,. (Pilgrim Nuclear Station, Unit 1), ALAB-191,
7 AEC 417 (1974).
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The Comission has both the duty and the authority to make such
investigations and in9ections as it deems necessary to protect the
public health and sat- s. Union.llnitislh (Callaway Plant, Units
1 & 2), LDP-78-31, 8 h 366. 374 (1978).

Because the atomic energy industry is a pervasively regulated in-
dustry, lawful inspections of licensee's activities are within the
warrantless search exception for a " closely regulated industry"
delineated by the Supreme Court in tintshaj LLJAdtdulnn, 436
U.S. 307 (1978); UniOLUttirlClh (Callaway Plant, Units 1 & 2),
LBP-78-31, 8 NRC 366, 377 (1978). In addition, a licensee's
submission to all applicable NRC regulations constitutes advcnce
consent to lawful inspections, and therefore, no warrant is required
for such inspections. [AWway, ign, 8 NRC at 377.

Proposed investigation of the dist.harge by a licensee's contractor
of a worker who re)orted alleged construction problems to the
Commission was wit 11n the Comissien's statutory and regulatory
authority to assure public health /nd safety. Quign_Gagid.ndh
(Callaway Plant, Units 1 & 2), LBP 76-31, 8 NRC 366, 376 (1978).
The Commission should not defer such an inquiry into the discharge
of a worker under a proper exercise of its authority to investigate

Q safety related matters merely because such investigation mey touch
i / on matters that are the subject of a grievance proceeding between'# the licensee and the worker. Q. m y n , ivAta, 8 NRC at 378. '

Refusal by a licensee and contractor to permit a lawful Staff
investigation deemed necessary to assure public health and safety is
serious enough to warrant the drasi.ic remedy of permit suspension
pendit.g submission to investigation, since the refusal interferes
with the Commission's duty to assure public health and safety.
Dllawn, nata, 8 NRC at 378

Inspections of licensed activities during company-scheduled working
hours are reasonable aftt_in. Commission inspections may not be
limited to " office hours." In re Rei1111gn IrrAnolcav._ Atq2, ALAH-
567, 10 NRC 533, 540 (1979).

A search warrant is not needed for inspections of licensed acti-
vities. 1L at 538-540,

lhe Executive Director et Operations is authorized by the Commission
to issue subpoenas pursuant to Section IGlc of the Atomic Energy Act
where necessary or appropriate for the conduct of inspcctions or
investigations, linytton Lichtino and Porcr_CL. (South Texas Project,
Units 1 and 2), CLI-87-8, .?6 NRC 5, 9 (1987),

n The NRC Staff's Office of Inspection and Enforcement does inspect
( ) construction activities and reports. Where weaknesses or errors
C/ which substantially affect safety are detected, the Staff requices

the applicant to take appropriate action. Daliberate or carelest

NOVEMER 1991 6ENERAL MA1TERS 35

_ - - _ - - -



. _ _ _ _ _ _ - - _ _ - - _ _ _ _ _ - .

5 6.10.1

failure of applicants to adhere to the program is the basis for the
imposition of penalties. 1111021Lf.0XeElh (Llinton Power Station,
Unit No. 1), LBP-82-103, 16 NRC 1603, 1614 (1982).

6.10.1 Enforcement Actions

"(A) licensee may not avoid responsibility for violetions
because its employees or agents f ailed to comply with the
Commission's rules, regulations or license conditions."
E1111hE91L-Qci_MQ1ntLSitel Comoiny, ALJ-78-3, 8 NRC 649,
651 (1978).

The Director of Inspection and Enforcement, subject to re-
quirements that he give licensees wr.tten notice of saecific
violations and consider their responses in deciding wiether
pen?lties are warranted, may prefer charges, may demand the
ps uent of penalties, and may agree to com,1romise penalty
cases without formal litigation. Additionally, the Director
may cc.sult with his Staff privately about the course to be
taken. in_r3_ Radiation Technoloov. Inc., ALAB-567, 10 NRC
533, 537 (1979).

The ability of the Director of Inspection and Enforcement to
proceed against a licensee by issuing an order imposing civil
penalties is not a dental of due process because the licensee
was not able to cross-examine the Director to determine he had
not been improperly influenced by Staff. The demands of due
process do not require a hearing at the initial stage or at
any particular point or at more than one point in an admini-
strative proceeding so-long as the requisite hearing is held
before the final order becomes effective, in re Rad 1411En-

ltthD.o_loov. In n , ALAB-567, 10 NRC 533, 536-538 (1979).

A licensee is normally afforded the opportunity to challenge
an enforcement action in a public hearing prior to the time an
enforcon nt action takes effect. CrasumerLE.g.ner_[qi (Midland
plant, Units 1 and 2), CLI-73-38, 6 AEC 1082,1083 (1973);
Mttronolitan Edlign Cg (Three Mile Island Nuclear Station,
Unit 1), Cll-85-9, 21 NRC 1118, 1123 (1985). However, the
Commission is empowered to make a shutdown order immediately
effective where such action is required by the public health,
safety, or public interest. IhnLlille Island, inn, 21 NRC
at 1123-24 n.2. icf 10 CfR s 2.202(a)(5), implementing 5
U.S.C. G 550(c).

The Commission is obligated under the law to lift the
,

effectiveness of an immediately effective shutdown order
once the concerns which brought about the order have been
adequately resolved. Three Mile isitnd, in nt, 21 NRC at
1124. See, m, Pan Amnfun_ Airwayl v. C. A.fL, 684
f . 2d 31 (D . C . C i r , 1982 ) ; UE.1.bX011_Af rl i n e s v . C . A . 8 , -

1

530 F.2d 846 (D.C. Cir.1976); Mr Line Pt101LMIL
internatiortgl y.. C. Adh, 458 f.2d 846 (D.C. Cir.1972),
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k 6.10.1.2 Enforcement Proceedings (formerly Show Cause Proceedings)

(See 6.24)

6.I1 MulentinEC_fr.atendin91,

For a discussion of the role of a " master" in NRC proceedings, see
IQ1tdp_Ldison Co. (Davis-Besso Nuclear Power Station), ALAB-300, 2
NRC 752, 759 (1975) and Igledp_[d1101L(91 (Davis-Besse Nuclear Power
Station), ALAB-290, 2 NRC 401 (1975). In ALAB-300, the Appeal Board
ruled that parties to an NRC proceeding may voluntarily agree among
themselves to have a master of their own choosing make certain
discovery rulings by which they will abide. in effect, the master's

rulings were like stipulations among the parties. The question as to
whether the Licensing and Appeal Boards retained jurisdiction to
review the master's discovery rulings was not raised in this case.
Consequently, the Appeal Board did not reach a decision as to that
issue. Rity_ith,911g, supra, 2 NRC at 768.

More recently, 10 CFR Part 2 has been amended to provide for the use
of special assistants to Licensing Boards. Specifically, special
assistants may be appointed to take evidence and prepare a record.
With the consent of all parties, the specit assistant may take

,

evidence, and prepare a report that become' a part of the record, i
.

p subject to appeal to the Licensing Board. 10 CfR $ 2.722.

It is within the discretion of the Special Master to hold information
confidential if to do so would increase the likelihood of a fair and
impartial hearing. Metroco11talt_Ed11qn_.[n (Three Mile Island
Nuclear Station, Unit 1), LBP-81-50,14 NRC 888, 894 (1981).

A Special Master's conclusions are considered as informed advice to
the Licensing Board; however, the Board must independently arrive at
its own factual conclusions. Where judgment is material to a
particular conclusion, the Board must rely on its own collegial
consensus. Meltopplitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), LBP-82-56, 16 NRC 281, 209 (1982). Pursuant to 10

, the regulations under which a Special Master may
CFR 6 2.722(a)(3)RC proceedings specify that Special Masters' reportsbe appointed in N
are advisory only. The Board alone is authorized by statute,
regulation and the notice of hearing to render the initial decision;

| in proceedingt. The decision must be rendered upon the Board's own
| understanding of the reliable, probative and substantial evidence of

the record. Me.ttppplitan Edison Co (Three Mile Island Nuclear
|

Station, Unit 1), LBP-82-56, 16 NRC 281, 288 (1982),
f

: Where the $pecial Master's conclusions are materially affected
| by a witness'-demeanor, the Licensing Board must give especially
|

careful consideration to whether or not other more objective
witness credibility standards are consistent with the Special'

. /7 Master's conclusions. However, the Licensing Board may afford weight

Q to the Special Master's reported direct observations of a witness'!

demeanor. Ihree Mile Island,111 PIA,16 NRC at 289.
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i 6.12

6.12 tittetial f alitLSlairenti_.in_Applicatigni

(See 1.5.2)

6.13 titteri111_Lintttc1

The production, processing and sale of uranium and uranium ore are
controlled by the Atomic Energy Act of 1954, as amended, lip _matttak
Minina Co. v. Mid-Continent Exoloration Co., 282 f.2d 787, 791 (10th
Cir. 1960). Natural uranium and ores bearing it in sufficient
concentration constitute " source material" and, when enriched for
fabrication into nuclear fuel, become "special nuclear material"
within the meaning of the Act. (42 U.S.C. Il 2014(z) and (aa),
2071, 2091.) Both are expressly subject to Commission regulation
(42 U.S.C. Il 2073, 2093). 10 CFR Parts 40 and 70 specifically
provide for the domestic licensing of source and special nuclear
material respectively.

In this regard, the NRC has granted a general license to acquire
title to nuclear fuel without first obtaining a specific license.
Thus, persons may obtain title and own uranium fuel and are free to
contract to receive title to such fuel without an NRC license or
specific NRC regulatory control. Rochester Gas & flectric Corocra-
li2D (Sterling Power Project Nuclear Unit No.1), ALAB-507, 8 NRC
551, 554-55 (1978). It is only when a person seeks to reduce its
contractual ownership to actual possession that regulatory require-
ments on possession and use must be met and a specific materials
license must be obtained. Sterling, inpI_g, 8 NRC at 555.

In the case of materials licenses, the Commission has the legal
latitude under Section 189a of the Atomic Energy Act to use informal
procedures (instead of the formal trial-type hearing specified in
Section 554 of the A.P. A.) to fully apprise it of the concerns of a
party challenging the licensing action and to provide an adequate
record for determining their validity. Kerr-McGee CorData11AD (West
Chicago Rare Earths facility), CLI-82-2, 15 NRC 232, 253 (1982),
aff'd sulLu m City of West Chicaao v. NRC, 701 f.2d 632 (7th Cir.
1983); EpifLw.fil International (Energy Systems Group Special Nuclear
Materials License No. SNH-21), CL1-83-15, 17 NRC 1001, 1002 (1983);
PhiladelphiL Electric Co. (Limerick Generating Station, Units 1 and
2) " AB-765,19 NRC 645, 651 (1984). The informal hearing proce-
du % applicable to materials licensing proceedings are specified in
10 u R Part 2, Subpart L (5 2.1201 - 6 2.1263), 54 fed. Rea. 8269
(February 28,1989). However, the consistent agency practice is for
Licensing Boards, already presiding at operating license hearings, to
act on requests to raise Part 70 issues involving the same facility.
Limerick, innta, 19 NRC at 651-52; PhiladelDhia Elastric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-778, 20 NRC 42, 48
(1984).

While informal procedures may be followed, persons seeking to
challenge the materials licensing action still may be required to
establish standing under existing agency precedents regarding 10
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CFR i 2.114(d). [nernv Systems, Han,17 NRC at 1003, lo the
absence of a valid petition to intervene under 10 CfR 6 2.714, there
is no authority to hold a hearing. R9dy.clLinternat ional._Inth
(Energy Systems Group Special Nuclear Materials License No. SNH-21), i

LBP-83-65, 18 NRC 774, 777-78 (1983). A petition to intervene in a |

materials licensing proceeding must: (1) establish the petitioner's !
l standing or interest in the proceeding; (2) provide a brief statement'

of how the petitioner's interest plausibly may be affected by the
,

outcome of the proceeding; and
petitioner's areas of concern su(3) a concise statement of thefficient to establish that the i

issues sought to be raised are germane to the proceeding. [cehuil120
[ngjngednh_.lun (Hematite fuel f abrication f acility), LBP-89-23, 30
NRC 140, 143, 145-146, 147-148 (1989), citing, 10 CFR 9 2.1205(d).
Egg [gghy.stion EDgineering. Inn (Hematite fuel fabrication facil-.

ity), Ls!-89-25, 30 NRC 187,189 (1989). A petitioner's statement of'

concerns must provide the presiding officer with the minimal informa-
tion needed to ensure that the issues sought to be litigated are
germane to the aroceeding. MarntrD_ Sill.Es- Power Ch (Pathfinder
Atomic-Plant), .BP-90-3, 31 NRC 40, 47 (1990); furators of the
University of Missouri. LBP.-90-18, 31 NRC 559, 568 (1990); Seauovah

-

-

,

fuels Corooration, L8P-91-5, 33 NRC 163, 166-67 (1991) A petitioner
may raise only substantive concerns about the licensin activity and
not procedural concerns about the adequacy of the hear ng process.
Pathfind r, AVE M , 31 NRC at 50, 51. ~

,

t
4

for an informal hearing on the Staff's denial of an application
fer a materials license amendment, the presiding officer re- !

quested the applicant to prepare a statement, using as guidance the
formal' procedural requirements for contentions specified in 10 CFR
i 2.714(a),_of each particular claim of error and, with reasonable
specificity, the basis for each claim. Radiology Ultrasound htlgAt

,

'

Consultants. P.A (Strontium-90 Applicator), LBP-86-35, 24 NRC 557,
558-(1986). . Subsequent to the informal hearing, the Commission
directed the presiding officer to consider the applicant's tardy *

responses to questions posed by the presiding officer during the1-
;informal hearing in order to determine if the information submitted

by the applicant satisfied the formal subs'antive criteria specified *

in 10 CFR $ 2.734 for reopening the record. Radiology Ultrasound
Muclear Consultants. P. A. (Strontium-90 Applicator), L8P-88-3, 27
NRC 220, 222-23 (1988),

,

Notwithstanding the absence of a hearing on an application for a
materials license, the Commission's regulations require the Staff to
make a number of findings concerning the applicant and its ability
to protect the public health and safety before the issuance of the
license._ Philadelphia flectric Co. (Limerick Generating Station, !,

Units l~and-2), ALAB-778, 20 NRC 42, 48 (1984). Ee.g 10 CFR $6 70.23,,

! 70.31. [ft South CargJina_ Electric and Gai_f L (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981)
(analagous to the regulatory scheme for the issuance of operating[ licenses under 10 CFR'S 50.57), aff'd sub nom. Eairfield United

;

Mtion v. NBC, 679 f.2d 261 (D.C. Cir. 1982).
,
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.

A materials licensee may not unilaterally terminate its license where
continuing health and safety concerns remain. A license to receive,
process, and transport radioactive waste to authorized land burial
sites imposes a continuing obligation on the licensee to monitor and
maintain the burial sites. The requirement of State onnership of
land burial sites is intended to provide for the ultimate, long term
maintenance of the sites, not to shift the licensee's continuing
responsibility for the waste mattrial to the States. L$ufga).qqya
JDL,. (Sheffield, Illinois Low-Level Radioactive Waste Disposal Site),
LBP-87-5, 25 NRC 98, 110-11 (1987), yltaltd, ALAB-066, 25 NRC 897
(1987).

A 10 CFR Part 70 materials license is an * order" which under 10
CFR S 2.717(b) may be " modified" by a Licansing Board delegated
authority to consider a 10 CFR Part 50 operating license.
Cincinnati Gas _1nd Elettdthm_rany (William H. Zimmer Nuclear
Station), LBP-79-24, 10 NRC ?26, 228 (1979).

Final orders on motions pertaining to Part 70 materials licenses
issued during an operating license hearing are appealable upon
issuance. Eh111dtlphic Elett dcl o (Limerick Generating Station,
Units 1 and 2), LCP-84-16, 19 NRC 857, 876 (1984), if,f'd,ALAl-765,
19 NRC 645, 649 n.1 (1984).

A separate environmental impact statement is not required for a
Special Nuclear Material (SNM) license to receive new fuel at a new
facility. When an environmental impact statement has been done for
an operating license application, including the delivery of fuel,
there is r.o need for each component to be analyzed separately on the
assumption that a plant may never be licensed to operate. ClevelaDd
ElectriL111Winatina Co,_ (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-38, 18 NRC 61, 65 (1983).

There is no reason to believe that the granting of a Special Nuclear
Material (SNM) license should be deferred until af ter the applicant
shows its compliance with local laws. Cityfbnd Electr{tJ11nmlDAl-
1D9 1 L (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-38, 18 NRC'

61, 65 (1983).

An amendment to a Part 70 application gives ise to the same rights
and duties as the original application. Ehtlaitlptia Electric (n
(Limerick Generating Stattun: Units 1 and 2), ALAB-778, 20 NRC 42,
48 (1954).

6.14 Matiqns in NRC Prptttdings

provisions with regard to motions in general in NRC proceedings are
set forth in 10 CFR $ 2.730. Motion practice before the Commission
involves only a motion and an answer; movants who do not seek leave
to file a reply are expressly denied the right to do so. 10 CFR
S 2.730(c). Detrojt Edison (L (Enrico fermi Atomic Plant, Unit 2),
ALAB-469, 7 NRC 470, 471 (1978); Lgag Island lia!Lting l a (Shoreham
Nuclear Power Station, Unit 1), LBP-81-18,14 NRC 71 (1981).
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i 6.15.1

the construction permit stage, there needs to be o showing either [that the issue had not previously been adequately considered or that
significant new information has developed after the construction

,

permit review. Houston Lichting_JndJpyttlh (Soutt' Texas Project, i
Units 1 anti 21. LBP-79-10, 9 NRC 439, 465 (1979). !

Consideration by the NRC in its environmental review is not required
for the parts of the water supply system which will be used only by
a local government agency, however, cumulative impacts from the
jointly utilized parts of the system will be considred. PAlladeh
phia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-
82-43A,-15 NRC 1423, 1473, 1475 (1982).

- :
Ineofar as environmental matters are concerned, under the National
Env_ironmental Policy Act (NEPA) there is no legal basis for refusing ,'
an operating license merely because some environmental uncertatnties ,

may exist. Where environmental effects are remote and speculative, ,

agencies are not precluded from proceeding with a project even though
all uncertainties are not removed. Antigna Public_Lery_ine_1h (Palo !
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-82-117A,16 !

NRC 1964, 1992 (1982), gjling, itA1Lof Alula v. Andrus, 580 F.2d
465, 473 (D.C. Ctr. 1978), yacated in 03rl, sub nom., Weiinrn Oil i

And_Qjts._Aia_clittion v.. .A131ha, 439 U.S. 922 (1982); MBE v. Mort.gn,
458 f.2d 827, 835, 837-838 (D.C. Cir.1972).

Environmental uncertainties raised by intervenors in NRC proceed- |
ings do act result in a par _ a denial of the license, but rather
are subject to a rule of reason. Ani m A_tuhlic_Sity. ice CL
(Palo Verde Nuclear Generating Station Units 1, 2, and 3), LBP-
82-11/A, 16 NRC 1964, 1992 (1982).

6.15.1 Environmental Impact Statements (EIS)

The activities for which environmental statements need be
prepared and the procedures for preparation are covered .

'generally in 10 CFR Part 51. For a discussion of the scope of
an NRC/NEPA review when the project addressed by that review
is also covered by a broader overall programmatic EIS prepared
by another federal agency, ieg |LSGQS (Clinch River Breedor

; Reactor Plant), CL1-76-13, 4 NRC 67 (1976).
|

| Neither the Atomic-Energy-Act, NEPA, nor the Commission's
regulations require that there be a hearing on an environ +

' mental impact statement. Public. hearings _are held on_an Els
only if the Commission finds such hearings are required in the

L public: interest; 10 CFR 6 2.104. Commonwealth _ Edison Co.
(Dresden Nuclear-Power Station,-Unit 1),TLI-81-25, 14 NRC- i

'

616, 625 (1981), s.11_ing, Vermont Yankee Nuclear _ Power C tD. .. v . '

9
NE, .435 U.S. - $19- (1978), i

i

Under the plain terms of NEPA, the environmental assessment 1
of a particular proposed federal action coming within the- !

l
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9 6.15.1

statutory reach may be confined to that action together with,
.ialtr_ALLA, its unavoidable consequences. blibfin_511tn
E2Wr._CMPEY (Prairie Island Nuclear Generating Plant, Units
1 & 2), ALAB-455, 7 NRC 41, 48 (1978).

The environmental revien mandated by NEPA is subject to a rule
of reason and as such need not include all theoretically
possible environmental effects arising out of an action, but *

may be limited to effects which are shown to have some likeli-
hood of occurring. This conclusion draws direct support from
the judicial interpretation of the statutory command imposing
the obligation te make reasonable forecasts of the future,
llDtibrLL3LRif1_E0Mr fM2MY (Prairie island Nuclear
Generating Plant, Units 1 & 2), ALAB-455, 7 NRC 41, 48, 49
(1978).

An agency can fulfill its NEPA responsibilities in the
preparation of an EIS if it:

1) reasonably defines the purpose of the proposed federal
action. The agency should consider Congressional intent and
views as expressed by statute as well as the needs and goals
of the applicants seeking agency approval;

2) eliminates those alternatives that would not achieve
the purpose as defined by the agency; and

3) discusses in reasonable detail the reasonable alterna-
tives which would achieve the purpose of the proposed action.

Lj.tjzens Aaljnst Burlinaton. Inc. v. Busty, 938 f.2d 190, 195-
198 (D.C. Cir. 1991).

Underlying :cientific data and inferences drawn from NEPA
through the exercise of expert scientific evaluation may be
adopted by the NRC i' rom the NEl'A review done by another
federal agency. The NRC must ex'e cise independent judgment
with respect to conclusions aoout environmental impacts based
on interpretation of such basic facts. Philadelphit Electric
CO2 (Limerick Generating Station, Units 1 and 2), LDP-82-
43A, 15 NRC 1423, 1467-1468 (1982), citina, federal Trade
Comitilan v. Tanto, 555 F.2d 862, 881 (D.C. Cir.1977),
nrL_dtnied, 431 U.S. 974 (1977); Phil adelohia._Llani. tic _Cg,
(Limerick Generating Station, Units 1 and 2), ALAB-785,
20 NRC 848, 868 n.65 (1984). However, to the extent possible,
the NRC will adopt the environmental impact statement prepared
by the Deps t w nt of Energy to evaluate the environmental
impact ra to the development and operation of a geologic
repositt. . high-level radioactive waste. 10 CFR 6 51.109,
54 fei ._.egt 27864, 27870-71 (July 3, 1989).

NEPA requires that a Federal agency make a " good faith" effort
to predict reasonably foreseeable environmental impacts and
that the agency apply a " rule of reason" after taking a "hard
look" at potential environmental impacts. But an agency need
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9 not have complete information on all issues before proceeding,

hblic Service Company of Oklahoma (Black Fox Static,n, Units 1
& 2), LBP-78-26, 8 NRC 102, 141 (1978).

An adequate final environmental impact statement for a '

nuclear facility necessarily inGudes the lesser impacts
attendant to low power testing of the facility and removes
the need for a separate EIS focusing on questions such as the
costs and benefits of low power tecting. PJcific Gas and
Electris_Ch (Diablo Canyo t Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, ial (1983), review denied. CLI-,

83-32, 18 NRC 1309 (1983).

6.15.1.1 Need to Prepare un EIS -

Federal agencies are required to prepare an environmental
impact statement for every major Federal action significantly
affecting the quality of the human environment. NEPA i
102(2)(C);42U.S.C64332(2)(C). An agency's decision not to-
exercise its statutory authority does not constitute a major
Federal action. Crois-Igynd Ferry Services. Inc._v. 101, 934
F.2d 327, 334 (D.C. Cir. 1991), s_1.LIDg, Defender? of Wild]l{g
v. Andrus, 627 F.2d 1238, 1245-46 (D.C. Cir. 1980). Egg L9Aq
111st0A_Liahtina Ch (Shoreham Nuclear Power Ststion, Unit 1),
CLI-91-2, 33 NRC 61, 70 (1991).

Although the determination as to whether to prepare an
environmental impact statement falls- initially upon the
Staff, that determination may be made an issue in an adjudi-
catory proce3 ding. [gnsumers Poygr__Compan.y (Palisades Nuclear
Plant), LBP-79-20,10 NRC 108,120 (1979). _

In the final analysis, the significance of the impact of the
project -- in large part an evidentiary matter -- will
determine whether a statement must be issued. h11sades, JA

in the case of licensing nuclear power plants, $.dverse impacts
include the impacts of the nuclear fuel cycle. P_yblic Service,

'

Co. of New H ggshire (Seabrook Station, Units 1 and 2), LBP- "

|- 82-76, 16 NkC 1029, 1076 (1982), citing, Vermont Yankte
thtglgar Power Coro v. NRRC, 435 U.S. 519, 539 (1978).|

!

L The tr t of whether benefits of a proposed action outweigh its
! costs is distinct from the primary question of whether an
'

environmental impact statement is needed because the action is
L a major Fedaral action significantly affecting the environ-
I ment, yirainia Electric Power Co. (Surry Nuclear Power

Station, Units:1_& 2), CLI-80-4, 11 NRC 405 (1980).

The Commission has consistently taken the position that
p individual fuel exports are not " major Federal actions."
< j- Westinah; gig _ H getric Coro. (Exports to Philippines), CLI-
'v 80-15, 11 NRC 672 (1980).
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1he fact that risks of other actions or no action are
greater than those of the proposed action does not show
tnat risks of the proposed action are not significant so
as to require an EIS. Where conflict in the scientific
community makes determination of significance of environ-
mental impact problematical, the preferable course is to
prepare an environmental impact statement. Viroinit Electric
Eqsr Co. (Surry Nuclear Power Station, Units 1 & 2), ;t;-80-
4, 11 NRC 405 (1980).

For an analysis of when an environmental assessment ras e
than an EIS is appropriate, sie .G.gamenwealth Edison QOgm
(Zion Station, Units 1 & 2), LBP-80-7, 11 NRC 245, 249 50
(1980).

The NRC Staff is not required to prepare a complete environ-
mental impact statamcot if, af ter performing an initial
environmental assessment, it determines that the proposed
action will have no significant environmen*al impact.
ViroiniaJ1ectric amLP pJr Lqi (North Anna Pcwer Station,9
Units 1 and 2), AI.AB-790, 20 NRC 1450, 1452 n.5 (1984).

An operating licenso amendment to recapture the construction
period and allow for operation inr 40 full years is not an
action which requires the preparation of an enviroamental
impact ctatement or an environnental report. A construction
period recapture amendment only requires the Staff to prepart
an environmentai assessment. VermonLlaniep Nuclear Phe_r
C.gIL (Ve ant Yankee Nuclear Power Station), LBP 90-6, 31 NRC
85, 97 (1930).

A separate environmental impact statement is not required for
a Special Nuclear Material (SNM) license. Wnen an environ-
mental impact statement has been done for an operating license
application, including the delivery of fuel, there is no need
for each component to be analyzed separately on the assumption
that a plant may never be licensed to operate. Cleveland

,'

ElectrjLilluminatina {L (Perry Nuclear Power Plant, Units 1 ;

and 2), LBP-83-38, 18 NRC 61, 65 (1983).
'

A supplemental Environmental Impact Statement (EIS) or an
Environmental Impact Appraisal (EIA) does not have to be
prepared prior to the granting of authorization for issuance
of a low-power license. Lona Island liahtinglp2 (Shoreham
Nuclear Power Station, Unit 1), LBP-83-57,18 NRC 445, 634
(1983).

The issuance of a possession-only license need not be preceded
,

by the submission of any particular environmental information
or accompanied by any NEPA review related to decommissioning.
Long Island Lightinq Co. (Shoreham Nuclear Power Station, Unit -

1), CLI-91-1, 33 NRC 1, 6-7 (1991).

l
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b
5 6.15.1.1p)iv When the environmental effects of full-term, full-power

operation have already been evaluated in an EIS, a licensing
action for limited operation under a 10 CFR $ 50.57(c) license
that would result in lesser impacts need not tse accompanied by
an additional impact statement or an impact appraisal.
PJLC1fic GLLLDillRLitiL(L (Diablo Canyon Nuclear Power-

Plant, Units 1 and 2), LBP-SI-5, 13 NRC 226 (1981), and ALAB-
728, 17 NRC 777, 795 (1983), radtw_dpahd, CLI-'83-32,18 NRC
1309 (1983). The Commission authorized the issuance of a low
power operating license fnr Limerick Unit 2, even tnough,
pursuant to a federal court order, limeric);lalngy_fALigny2
[[RC, 869 F.2d 719 (3rd Cir.1989), there was an ongoing
1.icensing Board proceeding to consider certain severe accident
mitigation design alternatives. Since the existing EIS was
valid except fa the failure to consider the design alterna-
tives, and low pwor operation presents a much lower risk of a
severe accident than does full power operation, the Commission
found that the existing Els was sufficient to support the
issuance of a low power license. PhilaiglgttLLEhltiL(L
(Limerick Generating Station, Units 1 and 2), CL1-89--10, 30
NRC 1, 5-6 (1989), rpiqntLd. denied and stav denied. CLI-89-
15, 30 NRC 95, 101-102 (1989).

#It is well-established NEPA law that separate environmental
gs statements are not required for intermediate, implementing

U) steps such as the issuance of a low-power license where an EIS1

has been prepared for the entire proposed action and there
t. ave been no significant changed circumstances. [9n t h land
Lighljin t(L (Shoreham Nuclear Power Station, Unit 1), Cll-
84-9, 19 NRC 1323, 1326 (1984), on_qertiLigallan frart, AL AB-
769, 19 NRC 995 (1984). Egg EnykonmActal Qeient.e Fun 11 ming 2
v. Andryi, 619 F.2d 1308, 1377 (1980).

The principle stated in the S.horeha_m and Qiablo Canyon cases,
Lypf3, is applicable even where an applicant may begin low-
power operation and it is uncertain whther the appilcant will
ever receive a full-power license, la Shorelum, the fact that
recent court decisions in effect supported tne refusal ley the
State and local governments to participai.e in the development
of escrgency plans wa_s determined not to be a significant
change of circumstances which would require the preparation of
a suppleniental environmental impact statement to assess the
costs and benefits of low-oower operation. Lc.ng_hland
LLqhtina Co (Shoreham Nuclear Power Station), CL1-85-12, 21u

NRC 1587, 1589 (1985). igg P_ubliLServic_qltof N w1
Hampshire (Seabrook Station, Units 1 and 2), ALAB-875, 26 HRC
251, 258-59 (1987); Public_ Service _(p. of Ugldalaittirf
(Seabrook Station, Units 1 and 2), CL1-89-8, 29 NRC 399, 418-
'9 (1989).

e The NRC Staff is not required to prepare an environmental

('v) impact statement to evaluate the " resumed operation" of a
facility or other alternatives to a licensee's decision not to
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operate its facility. Lang_liland Llahting_CL (Shoreham
Nuclear Power Station, Unit 1), CLI-90-G, 32 NRC 201, 207-208
(1990), rfransl6.Jfnigd, CLI-91-2, 33 NRC 61 (1991).

Environmental ra.iew of the storage of spent fuel in reactor
facility storage pools for at least 30 years beyond the
expiration of reactor operating licenses is not requirert based
upon the Commission's generic determination that such storoge
will not result in significant environmental impacts.
DAlflUndl0.t!RE1202fLLL11q (Lacrosse Boiling Water Reactor),
LBP-88-15, 27 NRC 576, 580 (1988), sjljng, 10 CFR % 51.23.

An environmental impact statement need not be prepared with
respect to the expansion of the capacity of a spent fuel pool
if the environmental impact appraisal prepared for the project
had an adequate basis for concluding that the expansion of a
spent fuel pool would not cause any significant environmental
impact. (natumf_r.sJpwer Co. (Big Rcck Point Plant), LBP-
82-78, 16 NRC 1107 (1982).

When a licensee seeks to withdraw an application to expand its
existing low-level waste burial site, the granting of the
request to withdraw does not amount to a major Federal action
requiring a NEPA review. This is true even though, absent an
expansion, the site will not have the capacity to accept
additional low-level waste, guelear Enaineerino (g M L
(Sheffield, Illinois, Low-level Radioactive l'aste Disposal
Site), ALAB-606, 12 NRC 156, 161-163 (1980).

It must at least be determined that there is significant new
information before the need for a supplemental environmental
statement can arise. Arizona Public. SJIvice Co. (Palo Verde
Nuclear Generating Station, Units 2 and 3), LBP-83-36, 18 NRC
45, 49 (1983), citing, Warm Sorina Task Force v. Gribble, 621
f.2d 1017, 1023-36 (9th Cir. 1981).

A supplemental environmental statement need not necessarily be
prepared and circulated even if there is new information.
. Arizona Public Sfrvj.cf_.Ch (Palo Verde Nuclear Generating
Station, Units 2 and 3), LBP-83-36, 18 NRC 45, 49-50 (1983),
c i t i.ng , .C311fornia v. Vati, 68.3 F.2d 1253,1268 (9th Cir.
1982). Sag 40 CFR s 1502.9(c).

6.15.1,2 Scope of EIS

The scope of the environmental statement or appraisal must be
at least as broad as the scope of the action being taken.
Quke Power Comp _Any (0conee/McGuire), LDP-80-28, 12 NRC 459,
473 (1980).

An agency may authorize an individual, sufficiently distinct
| portion of an agency plan without awaiting the completion of a
( comprehensive environmental impact statement on the plan so
|
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(
.L long as the environmental treatment under NEPA of the -

individual portion is adequate and approval of the individual
portion does not commit the agency to approval of other
portions.of the plan, -Kerr-McGee_CgIPa u lian (West Chica90
Rare Earths facility), CL1-82-2, 15 NRC 232, 265 (.1982), aff'd
sub_ nom. C.ity of WuL(hicaao v. NRC, 701 F.2d 632 (7th Cir..

1983); hjikhh3.i v. Duncan, 476 F. Supp,1247,1260 (0.D.C.
1979); and EgDiervation Law Foundation.v. GSA, 427 F. Supp.
1369, 1374 (D.R.I. 1977).

.

.

In Vermont._y3nkee Nuclear jower Corp. v. Natural R n gyncs.1
Daffn1LCMDI11, 435 U.S. 519, 551 (1978), the U.S. Supreme
Court embraced the doctrine that environmental impact '

statements need not discuss the environmental effects of
alternatives which are " deemed only remote and speculative
possibilities." The same has been held with respect to remote
and speculative environmental impacts of the proposed project
itself. Public Servjse Electrk_3.!Ld_0jtLCL (Salem Nuclear
Generating Station, Unit 1), ALAB-650, 14 NRC 43 (1981);
)]EL510a_LlMMj.Dg_3rd Power Co. (Allens Creek Nttelsar Generat-
ing Station, Unit 1), ALAB-629,13 NRC 75 (1981); @blic
S.crvice E.lectric_LGps Comp _any (Hope Creek Generating Station,
Units I and 2), ALAB-518, 9 NRC 14, 38 (1979); Metronolitan
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),

.

ALAB-705, 16 NRC 1733, 1744 (1982), citin.g, y.e.rmortt_ yank.33

tO fjstgle,ar Power _ Qo!.p. v. Natural ResoutteLD3hnse CoRDLjl, 435
U.S. 519, 551 (1978), gap _t_ing tiRDC v. Morton, 458 F.2d 827,
837-838 (D.C. Cir.1972); Eb.ilglelohia E],ectric CL (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 696-
97 & n.12 (1985). Ses Pacific Gas and Electric Co (Diablo
Canyon Nuclear Power Plant, Units I and 2), AlAB-877, 26 NRC
287, 293-94 (1987), Moot or farfetched alternatives need not
be considered under NEPA. at.uona Public Service Co._ (Palo
Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-82-
Il7A, 16 NRC 1964, 1992 (1982),.q1th s, yermont Yankee Nuclear
,PJLwar Corn, v.,_jiaLural Resources _pefense Coyncil, 435 U.S. 519
(1978); M Lural Resources Defense Coun.cil v. Norton, 458 F.2d
827, 837-838 (D.C. Cir.1972); life of the La_ad_y Stheg3r,
485 F.2d-460 (9th Cir. 1973), cert. denied, 416 U.S. 961
(1974).

The scope of a NEPA environmental review in connection with
a facility license amendment is limited to a consideration
of the extent to which _ the action under the amenoment will
lead to environmental impacts beyond those previously
evaluated. Florida Pow 3_r and Liaht Co (Turkey Pointx
Nuclear Generating Plant, Units 3 and 4), LBP-81-14, 13
NRC 677, 684-685 (1981), citin_g, Consumers Power Cg2
(Big Rock Point Nuclear Plant), ALAB-636, 13 NRC 312
(1981).

When major Federal actions are involved, if related activities

taken abroad have a significant effect within the U.S., those
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effects are within NEPA's ambit. However, remote and
speculative possibilities need not be considered under NEPA.
Philqdg)fhbL11ectric CL (Peach Bottom Atomic Power Station,
Units 2 end 3), AL*0.-562, 10 NRC 437, 446 (1979).

6.15.2 Role of EIS

A NEPA analysis of the Government's proposed licensing of
private activities is necessarily more narrow than a NEPA
analysis of proposed activitles which the Government will
conduct itse~lf. The former analysis should consider issues
which could preclude issuance of the license or which could be
affected by license conditions. Klepnty 1]_q.rtLClub, 427
U.S. 390 (1976). It should focus on the proposal sutaitted by
the private party rather than on broader concepts. it must
consider other alternatives, however, even if the agency
itself is not empowered to order that those alternatives be
undertaken. Were there no distinction in NEPA standards
between those for approval of private actions and those for
Federal actions, NEPA would, in ef fect, become directly ap-
plicable to private parties. Euhlj.Liervice (pmpny_gf New
M epihj n (Seabrook Station, Units 1 and 2), CL1-77-8, 5 NRC
503 (1977).

The impact statement does not simply "acenmpany" an agency
recommendation for action in the sense of having some
independent significance in isolation from th_ deliberative
process. Rather, the impact statement is an integral part of
the Commission's decision. It forms as much a vital part of
tha NRC's decisional record as anything else, such that for
reactor licensing, for example, the agency's decision would be
fundamentally flawed without it. Publi tStryl.e Company f

.

911abom3 (Black Fox Station, Units 1 and 2), CLf-80-31, L NRC
264, 275 (1980).

Where an applicant has submitted a specific proposal, the
statutory language of NEPA's Section 102(2)(C) only requires
that an environmental impact statement be prepared in
cor. anction'with that specific goposal, providing the Staff
with a " specific action of the known dimensions" to evaluate.
A single approval of a plan does not commit the agency to
subsequent approvals; should contemplated actions later reach
the stage of actual proposals, the environmental effects of
the existing project can be considered when preparing the
comprehensive statement on the cumulative impact of the
proposals. QLfshore Power Systeml (Floating Nuclear Power
Plants), LBP-79-15, 9 NRC 653, 658-660 (1979) .

6.15.3 Circumstances Requiring Redrafting of Final Environmental
Statement (FES)

In certain instances, an FES may be so defective as to
require redrafting, recirculation for comment and reissuance
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in final form. Possible defects which could render an FES
'

inadequate are numerous and are set out in a long series of
NEPA cases in the Federal Courts. Egg, LL., Etooks v. Volp1
350 F. Supp. 269 (W.D. Wash. 1972) (fES inadequate when it
suffers ftom a serious lack of detail and relies on con-
clusions and assumptions without reference to supporting
objective data); [ngx City Preservation Ann'n. v. Carfeb,gll,

,

536 F.2d 956, 961 (1st Cir. 1976) (new FES required when thero
is significant new information or a significant change in
circumstances upon which original FFS was based); NRDC v.
gqr_tn 458 F.2d 827 (D.C. Cir.1972) (existence of unexamined

,

but viable alternative could render FES inadequate). A new '
2

FES may be necessary when the current situation departs
markedly from the positions espoused or information reflected
in the FES. 61]ips[-$10 sal _fhtc_lgitC_Jervicci (Barnwell
Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671
(1975); Kerr-McGee Chen1Lc._411qrpa (West Chicago Rare Earths *

Facility), LBP-85-3, 21 NRC 244, 256 (1985)., ,

Even though an FES may be inadequate in certain respects,
ultimate NEPA judgments with respect to any facility are to be
made on the basis of the entire record before the adjudicatory
tribunal. Philadelphia El gtric h (Limerick Generating
Station, Units 1 & 2), ALAB-262, 1_NRC 163 (1975). Previous

O regulations explicitly recognized that evidence presented at a
'

hearing may cause a Lic_ensing Board to arrive at conclusions
different from those in an FES, in which event the FES is
simply deemed amended pro tents Barnwell, lucra, 2 NRC at
671; lagislana fpwer and Liaht Co. (Waterford Steam Electiic
Station, Unit 3), LBP-82-100, 16 NRC 1550, IS71 n.20 (1982).
Since findings and conclusions of the licensing tribunal are
deemed to 7 mend the FES where different therefrom, amendment
and recirculation of the FES is not always necessary,
particularly where the hearing will- provide the public
ventilation that recirculation of an amended FES would

Lime, ick, lupn,1- NRC at 163. Defects inotherwise provide. u
an FES can be cured by the receipt of additional . evidence
subsequent to issuance of the FES. Arizona Public _ Se,tyid
(Palo Verde Nuclev Generating Station, Units 2 and 3), LBP-
83-36, 18 NRC 45, 47_(1983). M figlggy Action v. AEC, 492
-F.2d 998,1000-02 (2nd Cir.1974); Florida Power and Licht,
[IL,. (Turkey Point Nuclear Generating Station, Units 3 and 4),
ALAB-660,14 NRC 987,1013-14 (1981); Ehjj3delohia Electric
fa, (Limerick Generating Station, Units 1 and 2), ALAB-262, 1
NRC 163, 195-97 (1975).

Such modification of the FES by Staff testimony or the.
Licensing Board's decision does not normally require recircu-
lation of the FES. Niaaara_ Mohawk Power Cg_rp2 (Nine Milet

| Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 372
(1975), unless the modifications are truly substantial.

,

- flarnwell,1_uora, 2 NRC at 671; Philadelohia Electric Co_,.
(Limerick Generating Station, Units 1 and 2), LBP-84-31, 20

|
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NRC 446, 553 (1984); hrr-McGee Chemical Corn. (West Chicago
Rare Earths Facility), LBP-85-3, 21 NRC 244, 252, 256 (1985).

Two Courts of Appeals have approved the Commission's rule
that the FES is deemed modified by subsequent adjudicatory
tribunal decisions. Citizens for Safe Power v. NRC, 524 F.2d
1291, 1294 n.5 (D.C, Cir. 1975); Ecoloav_ Action v. AEC, 492
F.2d 998, 1001-02 (2nd Cir. 1974); Eublic Service Comoany of
flew Hamoshire (Seabrook Station, Units 1 & ?), CLI-78-1, 7 NRC
1, 29 n.43 (1978). .See.alss New Enolandalition on Nglejtt
Pollution v. NRC., 582 F.2d 87, 94 (1st Cir. 1978); Eb.11adel-
chia Electric Co.,, (Limerick Generating Station, Units 1 and
2), ALAS-819, 22 NRC 681, 705-07 (1985), siting,10 CFR
6 51.102 (1985).

If the changes contained in an errata document for an FES do
not reveal an obvious need for a modification of plant design
or a change in the outcome of the cost-benefit analysis, the
document need not be circulated or issued as a supplemental
FES. Nor is it necessary to issue a supplemental FES when
timely comments on the DES have not been adequately con-
sidered. The Licensing Board may merely effect the required
amendment of the FES through its initial decision. Lgng
islanj Liahtlng Co. (lamesport Nuclear Power Station, Units 1
& 2), LBP-77-21, 5 NRC 634 (1977); Arizona Public Service Co.
(Palo Verde Nuclear Generating Station, Units 2 and 3), LBD-
83-36, 18 NRC 45, 47 (1983).

.

The NRC Staff is not required to respond to comments identi-
fied in an intervenor's dismissed contention concerning the
adequacy of the final environmental statement (FES), where the
Staff has prepared and circulated for public comment a
supplemental final environmental statement (SFES) which
addresses and evalustes the matters raised by the comments on
the FES. Kerr-tGee Cnemlgal Corp. (West Chicago Rare Earths
Facility), LBP-89-35, 30 NRC 677, 698 (1989), vacated and
reversed onJ_ther arounds, ALAB-944, 33 NRC 81 (1991).

Similarly, there is no need for a supplemental impact
statement and its circulation for public comment where the
changes in the proposed action which would be evaluated in
such a supplement-mitigate the environmental impacts, although
circulation of a supplement may well be appropriate or
necessary where the change has significant aggravating
environmental impacts. P@lic Service Corgany of New
Dampshire (Seabrook Station, Units 1 & 2), CLi-78-1, 7 NRC 1,
28-29 (1978).

NEPA does not require the staff of a Federal agency conducting
a NEPA review to consider the record, as developed in colla-
teral State proceedings, concerning the environmental effects
of the proposed Federal action. Failure to review the State
records prior to issuing an FES, therefore, is not grounds for
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requiring praparation and circulation of a supplemental FES.
Lono Island LightJno Co. (Jamusport Nuclear Power Station,
Units 1 & 2), LBP-77-21, 5 NRC 684 (1977).

A proposed shif t in ownership of a plant with no modification
to the physical structure of the facility does not by itself
cast doubt on the benefit to be derived from the plant such as
to require redrifting and recirculating the EIS. hbli.c
.Strvice C.o. of indiana. Inc. (Marble Hill Nuclear Generating i

Station, Units 1 & 2), ALAB-459, 7 NRC 179, 184 (1978).

The Staff's environmental evaluation is not deficient merely
because it contains only a limited discussion of fr.cility
decomissioning alternatives. There is little value in
considering at the operating license stage what method of
decommissioning will be most de;irable rreny years in the
future in light of the knowledge which will have been
accumulated by that time. Vermont Yaakee Nuqlear Power Corp.
-(Vermont Yankee Nuclear Power Station), ALAB-179, 7 AEC 159,
178 n.32 (1974).

For a more recent case discussing recirculation of an FES, igg
h)li.g Service Co1 of O(Jabona (Black Fox Station, Units 1 and
2), ALAB-573, 10 NRC 775, 786 (1979).p

i) 6.15.3.1 Effect of Failure to Conenent on Draf t Environmental
'

Statement (DES)

Where an intervenor. received and tcok advantage of an
opportunity to review and comment on a DES and where his
comments did not involve the Staff's alternatt site analysis
and did not bring sufficient attention to that analysis to
stimulate the Commission's consideration of it, the intervenor
will not be permitted to raise and litigate, at a late stage
in the hearings, the issue as to whether the Staff's alternate
site analysis was adequate, although he may attack the
conclusions reached in the FES. blalic Service Company of New
[ Lam _p.itlir_q (Seabrook Station, Units l & 2), ALAB-366, 5 NP.C 39,
66-67 (1977), aff'd as modified, CLI-77-8, 5 NRC 503 (1977).

Since the public is afforded early opportunity to participate
in the NEPA review process, imposition of a greater burden for
justification for changes initiated by untimely comments is
appropriate. hblic Service Comoary of New Hamfjdira
(Seabrook Station, Units I and 2), CLI-77-8, 5 NRC 503, 539

-(1977).

Comments on a DES which fail to meet the. standards of CEQ
| Guidelines (40 CFR 91500.9(e)) on responsibilities of
| comenting entities to assist the Staff need not bo

O reviewed by the Staff. Thus, where comments which suggest|

| -(Q that the Staff consider collateral State proceedings on
the environmental effects of a proposed reactor do not

JANUARY 1992 GENERAL MATTERS 57

L

|



- . . - _

specify the parts of the collateral proceedings which
should be considered and the parts of the DES which should be ,

revised, the Staff need not review the collateral proceed-
ings. Lgng_Lsled.11gMina Co. (Jamesport Nuclear Power
Station, Units 1 & 2), LBP-77-21, 5 NRC 684 (1977).

6.15.3.2 Stays Pending Remand for inadequate EIS

Where judicial review disclosed inadequacies in an agency'r
cnvironmental impact statement prepared in good faith, a stay
of the underlying activity pending remand does not follow
automatically. Whether the peoject need be stayed essentially
must be decided on the basis of (1) a traditional balancing of
the equities, and (2) a consi& ration of any likely prejudice
to further decisions that might be called for by the remand.
Eqnsumers Pon y Con my (Midland Plant, Units 1 & 2), ALAR ~
395, 5 NRC 772, 704-785 (1977).

6.15.4 Alternatives

NEPA requires an agency to consider alternatives to its own
proposed action which may significantly affect the quality of
the human environment. An agency should not consider
alternatives to the applicant's stated goals. [jlitenji

A;_ain s t Burl inq1_on . Inc. v. Run y, 938 F.2d 190, 199 (D.C.
Cir. 1991).

Perhaps the most important environmentally related task the
Staff has under NEPA is to determine whetner an application
should be turned down because there is some other site at
which the plant ought tc be located. No other environmental
question is both so significant ir terms of the ultimate
outcome and so dependent upon facts particular to the
application under scrutiny. Consequently, the Appeal Board
expects the Staff to take unusual care in performing its
analysis and in disclosing the results of its work to the
public. Florida P_gwer LLigitt Comony (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-435, 6 NRC 541, 543, 544 (1977).

A hard look for a superior alternative is a condition
precedent 'to a licensing determination that an applicant's
woposal is acceptable under NEPA, Eghlic Service Comtqny of
Rew H u m hine (Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC
477, 513 (1978). When NEPA requires an EIS, the Commission is
obliged to take a harder look at alternatives than if the .

proposed action were inconsequential, florida Power and Liattt
Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
ALAB-660, 14 NRC 987, 1005-1006 (1981), sjling, Port, land
Lg_neral Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC
263 (1979). In fact the NEPA mandate that alternatives to the
proposed licensing acticn be explored and evaluated does not
come into play where the proposed action will neither (1)
entail mcre than negligible environmental impacts, nor (2)
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involve the commitment of available resources respecting which
there are unresolved conflicts, br_th0Lqmnl_Elec t ric
[ pap _any (Trojan Nuclear Plant),-ALAB-53), 9 NRC 263, 265-C66
(1979).

NEPA was not intended merely to give the appearance of
weighing alternatives that are in fact foreclosed. Pending
completion of sufficient comparison between an applicant's
proposed site and others, in situations where substantial work
has already taken place, the Commission can preserve the
opportunity for a real choice among alternatives only by
suspending outstanding construction permits. hblic Service
C92P3.Dy of Etw ilanmeir_e (Seabrook Station, Units 1 & 2), CL1-
78-14, 7 NkC 952, 958-959 (1970).

Despite the importance of alternate site considerations,
where all parties have proceeded since the inception of the
proceeding on the basis that-there was no need to examine
alternate sites beyond -those referred to in the FES, a party
cannot insist at the " eleventh hour" that still other sites be
considered in the absence of a compelling showing that the
newly suggested sites possess attributes which establish them
to have greater potential as alternatives than the sites
already selected as alternatives. Pubuc Service Egmp3.gy,91

; tiey_}1sshire (Seabrook Station, Units 1 & 2), ALAB-495, 8 NRC
\ 304, 306 (1978).

! A party seeking consideration at an advanced stage of a
proceeding of a site other than the alternate sites already
explored in the proceeding must at least provide information
regarding the salient: characteristics-of the newly suggested
site: and the reasons why these char'acteristics show that the
new sites might prove better than those already under
investigation. Egh]j,c_$1rvice Comygny of_t(gw Hampf.jre

-(Seabraak Station, Units-1 & 2).- ALAB-49'), 8 NRC 319, 321 >

E (1978).

The fact that a possible alternative is beyond the Commis-
sion's power to implement does not absoh e the Commission of'

any duty to consider it, but that duty is subject to a " rule'
of reason". Factors to be considered include distance from
site to load center, institutional and legal obstacles and the
like. hblic Service Company of New lishire (Seabrook
Station, Units 1 & 2), ALAB-471, 7 NRC 477, 486 (1978).

Under NEPA, there is no need for Boards to consider econo-
mically better alternatives; which are not shown to also be

.

environmentally preferable. No study of alternatives is
L needed under NEPA unless the action significantly affects the-

environment (5102(2)(c)) or involves an unrcsolved conflict
| in the use of resources (5 102(2)(e)). Where an action will'

have little environmental effect, an alternative could not beI

materially advantageous. Vircini_a_ [lgciric & Power 002
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(North Anna Nwlear Power Station', Units 1 and 2), ALAB-584,
11 NRC 451, 456-458 (1980); Virainia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), LBP-85-34, 22 NRC
481, 491 (1985).

Pursuant to NEPA 6102(2)(E), the Staff must analyze
possible alternatives, even if it believes that such
alternatives need not be considered because the proposed
action does not significantly affect the environmsat. A Board
is to make the determination, on the basis of all the evidence
) resented during the hearing, whether other alternatives must
se considered. "Some factual basis (usually in the form of
the Staff's environmental analysis) is necessary to determine
whether a proposal ' involves unresolved conflicts concerning
alternative uses of available resources' - the statutory
standard of Section 102(2)(E)." yfrainia Electric and Power
f t (North Anna Power Station, Units 1 and 2), LBP-85-34, 22
NRC 481, 491 (1985), mLqlin9, Consumers Power Co. (Big Rock
Point Nuclear Plant), ALAB-636,13 NRC 312, 332 (1981). Sag
Alla Vermont Yankee Nuclear Power Coro. (Vermont Yankee
Nuclear Power Station), L8P-88-26, 28 NRC 440, 449-50 (1988),
r.econsidgIgd, LBP-89-6, 29 NRC 127, 134-35 (1989), Igy'_LQD
2tAqr arounds, ALAB-919, 30 NRC 29 (1989), vacated in cart o.D
other arounds and remanded, CLI-90-4, 31 NRC 333 ('990),
reauest for clarificiLuQB, ALAB-938, 32 NRC 154 (1990),
clarified, CL1-90-7, 32 NRC 129 (1990).

NEPA doas not require the NRC to choose the environmentally
preferred site. NEPA is primarily procedural, requiring the
NRC to take a hard lonk at environmental consequences and
alternatives. Rochester Gas & Electric Cord (Sterling Power1

Project, Nuclear Unit No. 1), CLI-80-23, 11 NRC 731, 736
(1980).

The application of the Comission's "obviously superior"
standard for alternative sites (Leg 6.15.4.1 infra) does not
affect the Staff's obligation to take the hard look. The
NRC's "obviously superior" standard is a reasonaMe exercise
of discretion to insist on a high degree of assurance that the
extreme action of denying an application is appropriate in
view of inherent uncertainties in benefit-cost analysis.
51erling, lu_Ata,11 NRC at 735.

Whether or not the parties to a particular licensing proceed-
ing may agree that none of the alternatives (in Sn9 brook,
alternative sites) to the proposal under consideration is
preferable, based on a NEPA cost-benefit balance, it remains
the Commission's obligation to satisfy itself, that that is
so. Public Service Comoany of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-557, 10 RC 153, 155 (1979).

The scope of a NEPA environmental review in connection with a
facility license amendment is limited to a consideration of
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the extent to which the action under the amendment will lead
to environmental impacts beyond those previously evaluated.
Florida Power ana Liaht Co (Turkey Point Nuclear Generating.
Units 3 and 4), LBP-81-14, 13 NRC 677, 684-05 (1981), r,.iling,
QDiumr.L2parlL. (Big Rock Point Huclear Plant), ALAB-636,
13 .NRC 317 (1981). The consideration of alternatives in such
a case does not include alternatives to the continued opera-
tion of the plant, even though the amendmont might be neces-
sary to continued reactor operation. Ikrjay_P_qjtni, Epn.

Issues concerning alternative energy sources in general
may no longer be considered in operating license proceed-
ings. Dairvland Power _ hooerative (La Cresse Boiling '

Water Reactor). LBP-82-58, 16 NRC 512, 527 (1982), in
general, the NRC's environmental evaluation in an operating
license proceeding will not consider need for power, alterna-
tive energy sources, or alternative sites. 10 CFR 65 51,95,
51.106.

6.15.4.1 Obviously Superior Standard for Site Selection

The standard for approving a site is acceptability, not
opt imal i ty. Public Service Co. of New HjLushjn (Seabrook
Station, Units 1 & 2), CL1-77-8, 5 NRC 503 (1977). Due to the

("]-
[ more extensive environmental studies made of the proposed site

in comparison to alternate sites, more of the environmental
costs of the selected site are usually discovered. Upon more
extensive analysis of alternate sites, additional cost will
probably be discovered. Moreover, a Licensing Board can do no
more than accept or reject the application for the proposed
site; it cannot ensure that the applicant will apply for a
construction permit at the alternate site. For these reasons,
a Licensing Board should not reject a proposed site unless an
alternate site is "obviously superior" to the proposed site.
E at 526. Standards of acceptability, instead of optimal-
ity, apply to approval of plant designs as well. E in view
of all of this, an applicant's selection of a site may be i

rejected on the grounds that a preferable alternative exists
only if the alternative is "obviously superior". Dsr.ida
Power & Llaht 02mAany (St. Lucie Nuclet.r Power Plant Unit 2),
ALAB-435, 6 NRC 541 (1977). For a furtaer discussion of the
"obviously superior" standard with regard to alternatives,
1.qq Pabiic Service Comoany pitutw Ham _PMLir.s (Seabrook Stati9n,

__

Units 1 & 2), ALAB-422, 6 NRC 33. 67, 78 (1977).

The Commission's obviously superior standard for alternate
sites has been upheld by the Court of Appeals for the First
Circuit. The Court held that, given the necessary imprecision
of the cost-benefit analysis and the fact that the proposed
site will have been subjected to closer scrutiny than an.v,,

(Q .
alternative, NEPA doos not require that the single best site)

for environmental purposes be chosen. New Enaland Coalition
on Nuclear _EoHut ton v. NR(, 582 F.2d 87, 95 (1st Cir.1978) .

JANUARY 1992 GENERAL MATTERS 61
2

..-. _ --



- _._.

9 6.15.4.2

A Licensing Board determination that none of the potential !

alternative sites surpasses a proposed site in terms of
providing new generation for areas most in need of new l
capacity cannot of itself serve to justify a generic rejection
of all those citernative sitcs on institutional, legal, or
economic grounds, b)1ic lelyj_ g_(gnAgnv pf _ New HamMbit&
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 491
(1978).

To establish that no suggested alternative sites are
"obviously superior" to the proposed site, there must be
either (1) an adequate evidentiary showing that the alter-
native sites should be generically rejected or (2) sufficient
evidence for informed comparisons between the proposed site
and individuel alternatives. Egblic Service _C.g.mn_aar of Jey
.H3mnbjrq (Seabrook Station, Units 1 & 2), Al AB-471, 7 NRC
477, 498 (1978)

It is not enough for rejection of all alternative sites to
show that a proposed site is a rational selection from the
standpoint solely of system reliability and stal-ility. For
the comparison to rest on this limited factor, it would also
have to be shown that the alternative sites suffer so badly on
this factor that no need existed to compare the sites from

bblic S EY101 Company o.LRettinattti.nt.other standpoints, R .

(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 497
(1976),

for application of the "obviously superior" standard, MLq
Rochester Gas _an.LElectric Corooraljan (Sterling Power
Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 393-399
(1978), particularly at 8 NRC 397 where the Appeal Board
equates "obviously' to " clearly and substantially."

6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternatives

If, under NEPA, the Commission finds that environmentally
preferable alternatives exisi., then it must undertake a
cost-benefit balancing to determine whether such alternatives
should be Implemented. Florica Power and Light _C.9 (Turkey
Point Nuclear Generating Plant, Units Plo. 3 and 4), Al.AB-660,
14 NRC 987, 1C04 (1981), qlt.in..g, fansumers P0fer_QL (Midland
Plant, Units 1 and 2), ALAB-458, 7 NRC 155 (1978).

Neither the NRC Staff nor a Licensing Board is limited to
reviewing only those alternate sites unilaterally selected by
the applicant. To do so would permit decisions to be based
upon "shan" alternatives elected to be identified by an
applicant and would of ten result in censideration of something
less than the full range of reasonable alternatives that HrPA
contemplates. The adequacy of the alternate site analysis
performed by the Staff remains a proper subject of inquiry by
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the Licensing Board, notwithstanding the fact that none of the
alternatives selected by the applicant proves to be "obviously
superior" to the proposed site. Tennessee Y111.ev Authgr_ity'
(Phipps Bend Nuclear. Plant, Units 1 & 2), LBP-77-60, 6 NRC
647, 659 (1977). Nevertheless, the NEPA evaluation of
alternatives is subject to a " rule of reason" and application
of that. rule "may well justify exclusion or but limited
treatment" of a suggested alternative. Public Service Eq,_
of New Hamoshire (Seabrook Station, Units 1 & 2), ALAB-422,
6 NPC 33, 100 (1977), citina, CLI-77-8, 5 NRC 503, 540 (1977). ;

In Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), CLI-77-8, 5 NRC 503 (1977), the Commission set
forth standards for determining whether, in connection with
conducting a second cost-benefit analysis to consider

,

alternate sites, the Licensing Board should account for
nontransferable investments made at the previously approved
site. Where .the earlier environmental analysis of the
proposed site had been soundly made, the projected costs of
construction at the alternate site shnuld take into account
nontransferable investments in the proposed site. Where the

,

earlier analysis lacked integrity, prior expenditures in the
proposed sitt should be disregarded. MCEO.E. Supra, 5 NRC
at 533-536.

t 3
Population is-one -- but only one -- factor to be considered

(/ in evaluating alternative sites. All other things being
equal, it is better to place a plant farther from-population
concentrations. The population factor alone, however, usually -

cannot justify dismissing alternative sites which meet the
Commis sion's ' regul stions. M 1ic Servica_C_9a__qf_ Hew Ham nhire
(Seabrook Station, Units 1 & 2), ALAB-471, 7 NRC 477, 510
(1978).

In alternative site considerations, the presence of an-
existing reactor.at-_a particular site where the proposed -

L reactor m_lght.:be built is significant, but not dispositive.
Rochester EU-and Electric _Coroorg.tio.3 (Sterling Power

D Project, Nuclear-Unit No. 1), ALAB-502, S NRC 383, 394-395
L' (1978).

.

4

L .In assessing the environmental harm associated with land
L clearance necessary to build a nuclear facility, one must
I look at what is being. removed -- not just how many acres are

involved. Sterling, syn, 8 NRC: at 395.

! 'In considering the economic costs of building a facility at an-

;_ alternative site, the costs of replacement power which might
L be required _by reason of the substitution at a late date of an
' alternate site for the proposed site may be consiaered.
L. p RgcheGer Gas and Elgtric CoropyrAtlon (Sterling Power

-Project, Nuclear Unit No. 1), ALAB-502, 8 NRC 383, 394 (1978).
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However, where nn alternative site is "obviou.,1y superior *
from an environmental standpoint, there is no need to consider
this " delay cost" factor. Public Servicgigan4ny__of_1(gg
!!itmDshire (Seabrook Station, Units 1 and 2), Cll-77-8, 5 NRC
503, 533-536 (1977); ShCljag, aprg, 8 NRC at 398. Indeed,
unless an alternative site is shown to be environmentally
superior, comparisons of economic costs are irrelevant.
Shrling, spra, 8 NRC at 395, n.25.

6.15.5 Need for Facility
,

Pursuant to NEPA, the NRC must make a finding as to the need
for the facility or need for power in deteranining whether
construction of the facility should b9 authorized. "Need-for-
power" is a shorthand expression for the " benefit * side of the
cost-benefit balance NEPA mandates. A nuclear plant's
principal " benefit" is the electric power it generates.
Hence, absent seme "need-fer-power," justifie.ation for
building a facility is problematical. Eublic 3rrvicelnmp3ny :

of Nettiamoshire (Seabrook Station, Units 1 & 2), ALAB-422, 6
NRC 33, 90 (1977). For a further discussion of "need for
facility," sie Section 3.7.3.2.

NEPA does not foreclose reliance, in resolution of "need-of-
power" issues, on the judgment of local regulatory bndies
that are charged with the responsibility to analy7e future
electrical demand growth, at least where the forecasts are not
facially defective, are explained on a detciled record, and a
principal participant in the local proceeding has been made
available for examination in the NRC proceeding. [Atolip2
Epwar a tight Compaqr (Shearon Harris Nuclear Power Plant,
Units 1-4), ALAB-490, 8 NRC 234, 241 (1978).

The general rule applicable to cases involving differen(es or
changes in demand forecasts is not g!LqllLqr the utility will
need additional generating capactly but when. Crnmonwealth
Edison Comoany (Byron Nuclear Power Station, Units 1 and 2),
LBP-80-30,12 NRC 683, 691 (1980) .

'

The standard for judging the "need-for-power" is whether a
forecast of demand is rehsonable and additional or replacement
generating capacity is needed to meet that demand. .C3rnLLna

*Egger & Licht _(py_gny (Shearon Harris Nuclear Power Plant,
Units 1-4), AiA8-490, 8 NRC 234, 237 (1978).

For purposes :.f NEPA, need-for-power and alternative energy
source issues are not to be considered in operating license
proceedings for nuclear power plants. (Lat_tyland Poweri
Cocoerative (La Crosse Boiling Water Reactor) LBP-8h58, 16
NRC 512, 527-528 (1982); [_arolintt Power and Liqtt JA and
fl9fth Carolina [1 stern MynhipALP_gwer AsteACx (5hearon Harris

i

Nuclear Power Plant), ALAB-837, 23 NRC 525, 544-546 (1986).
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$ 6.15.6
D in general, the NRC's environmental evaluation in an o

license proceeding will not consider need for power, a$erating
'

terna-
tive energy sources, or alternative sites. 10 CFR 65 51.95,
51.105,

6.15.6 Cost-Benefit Analysis Under NEPA

The NEPA cost-benefit analysis considers the costs and
benefits to society as a whole. Rather than isolate the
costs or benefits to a particular group ~, cycrt1_1 benefits are
weighed against sveralfl_ costs. Ettr_qlLLdlina EQatto_y (Enrico
-Fermi- Atomic Power Plant, Unit 2), LBP-78-ll, 7 NRC 381, 391
(1978). j

A cost-benefit analysis should include the consideration and ,

balancing of qualitative as well as quantitative impacts.
Those factors which cannot reasonably be quantified should be
considered in qual tative terms. Mr.rdW2.Jh2HLiGALCara,.
(West Chicago Rare Earths f acility), L8P-84-42, 20 NRC 1296,,

1329-1330 (1984), titjng, Statement of Considerations for 10
CFR Part 51, 49 [ed. Reg 9363 (Harch 12, 1984). .

In weighing the costs and benafits of a facility, adjudicatory
boards must consider the time and resources that have already

J' been-invested if the facility has been partially completed,
'g Money and time already spent are irrelevant only where the

'

NEPA comparison is between completing the pioposed racility
on the one hand and abandoning that facility on the other,
yerpoaLY.an)1LHKlfi.itr 29ERE_Qm (Vermont Yanket Nuclear
Power Station), ALAS-392, 5 NRC 759 (1977). In comparing the
costs of completion of a facility at the proposed site to the

,

costs of- building the facility at an alternhte s'.te, the '

Commission may consider the fact that costs -have already been
incur. red at the proposed site. New Et1 gland Coalitian.10
NyAlear Pollption v. NRC, 582 F_.?d 87, 95-96 (1st C tr.1978).

Unle::s a proposed nuclear unit has environmental disadvantages
when compared to alternatives, differences in financial cost
are of little_ concern. }hthlic S_qnigg_LwpAqv off QKlchna
(Black Fox Station, Units 1 & 2), LBP-78-26, 0 Nxc 102,161
(1978); hrlInna.fEblic? eryjstrA (Palo Verde thclearS

Generating StMion, Units 1. 2 and. 3), icBP-82-l!7A, Ib isRC
1964,1993 (1382), 0111ag. CQDiggrs Ppar_(q,. (Mi<ihad Phnt,
Units 1-and 2), ALAS 458, 7 NRC 155,_162 (1978)._ Cnly after
an environmentally superior-alternative has been identified do
economic considerations become relevant. Egiryland_P_QEgr
[qgnerally_q (l.a Crosse Boiling Water Reactor), lBP-82-58,16-

NRC 512, 527 (l'".J..

'

A reasonably foreseeable, nonspeculative, substantial re-' '

p) duction in benefits should trigger the need under NEPA, to
reevaluate the cost-benefit balance of a proposed action5

'V before further irreversible environmental tosis are incurred.
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Lona island liahtina fh (Shoreham Nuclear Power Statica, Unit
1), LBP-33-57,18 NRC 445, 630-31 (1983).

The NRC considers need-for-power and alternative energy
sources (LL, a coal plant) as part of its NEPA cost-
benefit analysia at the construction permit stage for a
nuclear power reactor. Carolina PQyer aqL11ght_(quAnq
Fpith_0.np1]na Easlern Municipal Power Acency (Shearon Harris
Nuclear Power Plant, Units I and 2), LEP-83-27A, 17 NRC 971,
9/2 (1983). Erg Niagara Hghwk Powgr1gIL (Nine fille Point
Nuclear Station, Unit 2), 1 NRC 347, 352-72 (1975); Publin
Service Ct. of flew Hampshire (Seabrook Station Units 1 ande
2), CL1-77-8, 5 NRC 503, 522 (1977). In the operating license
environmental analysis, however, need-for-power and alterna-
;.ive ene,gy sources are not considered and contention > which
directly implicate need-for-power projections and comparisons
to coal are barred by the regulations; correlatively, such
comparative cost savings may not be counted as a benefit in
the Gtaff's NEPA cost-tenefit analysis. Shearm_l gniLi

spfj, 17 NRC at 974.

Even if the cost-benefit briance for a plant is favorable,
measures may be ordered to minimize particular impacts. Such
measures may be oroered without awaiting th ultimt.te outcome
of the cost-benefit balance. Ehiladplthia l)JLq_tric GL
(Limerick Generating Station, Units 1 and 2), LSP-83-ll,17
NRC 413, 419 (1983).

While the balancing af costs and benefits of a project is
useally done in the context of an environmental impact
statement prepared because the project will have significant
environmental impacts, at least one court has implied that a-

cost-benefit analysis may be necessary for certain Federal
actions which, of themselves, do not have a significant
environmental impact. Specifically, the court opined that an
operating license amendment derating reactor power signifi-
cantly could upset the original cost-benefit balance and,
therefore, require that the cost-benefit balance for the
facility be reevaluated. Urian of Conecungi Sclaptists v.
MS, 499 F.2d 1069,1084-85 (D.C. Cir. 1974).

Sunk costs are as a matter of law not appropriately considered
in an operating license cost-benefit balance. (pa smers E m C
CL (Hidland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571,
586-87 (1982), ritjpg, Eubli _hevice C9. of Urw Ham 21 hire
(Seabrook Station, Units 1 and 2), CL!-77-6, 5 NRC 503, 534
(1977); fignmLqers Pqwer Co. (Hidland Plant Units 1 and 2),
LBP-82-95, 16 NRC ;401, 1404-1405 (1982).

An odequate final envirorir4ntal impact statement for a
nuclear facility aecessar fly includes the iesser impacts
attendant to low power testing of the facility and removes the
need for a separate focusing on questions such as the costs
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and benefits of low power testing. Pacific Gas and Electriq
-

[ L (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728. 17 ARC 777, 795 (1983), review denied, CLI-83-32, 18 NRC
1309 (1983).

6.15.6.1 Consideration of Specific Costs Under NEPA

When water quality decisions have been made by the EPA
pursuant to the Federal Water Pollution Control Act Amend-
ments of 1972 and these decisions are raised in NRC licens-
ing proceeaings, the NRC is bound to take EPA's considered
decisions at face value and simply to factor them into the
NEPA cost-benefit analysis. Carolina Power & Licht Co. (H.S.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

The environmental and economic costs of decomissioning
necessarily comprise a portion of the cost-benefit analysis
which the Comission must make. EnarbulYanie Powtr & Light
[papany (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-79-6, 5 NRC 2'31, 313 (1979) .

Alternative methods of decomissioning do not have to be
discussed. All that need be shown is that the estimated
costs do not tip the balance against the plant and that there

(1 is reasonable assurance that an applicant can pay for them.
:( 191mL@MDa, ER.ta, 9 NRC at 314.
L

G.15.6.1.1 Cost of Withdrawing farmland from Production

(3EE 3.7.3.5.1)

6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment
and Taxes from Proposed Facility

Increased employment and tax revenue cannot be included on the
benefit side in striking the ultimate NEPA cost-benefit
balance for a particular plant. But the presence of such
factors can certainly be taken into account in weighing the
potential extent of the socioeconomic impact which the plant
might have upon local comunities. Public_ ServicL(gmnany of
1[qw Hampshire (Seabrook Station, Units 1.& 2), ALAB-471, 7 NRC

j- 477, 509 n.58 (1978).

6.15.7 Consideration of Class 9 Accidents in an Environmental Impact
Statement

[ The ECCS Final Acceptance Criteria as. set forth in 10 CFR
5 50.46 and Appendix K to 10 CFR Part 50 assume that ECCS'

will operate during an accident. On the other hand, Classi

9 accidants postulate the failure of the ECCS. Thus, en
,fN its face, consideration of Class 9 accidents would appear
|(j to be a challenge to the Comission's regulations. However,

'
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the Commission has squarely held that the ragulations do
not preclude the use of inconsistent assumptions about ECCS
failure for other purposes. Thus, the prohibition of
challengas to the regulations in adjudicatory proceedings
does not preclude the consideration of Class 9 accidents
and a failure of ECCS related thereto in environmental
impact statements and proceedings thereon. Offshorelowarw
Syst? u (floating Nuclear Fower Plants), ALAB-489, 8 NRC 194,
221 (1978).

Because the law does not require consistency in treatment of
two parties in different circumstances, the Staff does not
violate principies of fairness in considering Class 9
accidents in environmental impact statements for floating but
not land based plants. The Staff need only provide a
reasuable explanation why the differences justify a departure
from pa:t anency practice. Offshore Power l nta n (Floating
Nuclear Power Plants), ALAB-489, 8 NRC 194, 222 (1978).

In proceedings instisuted prior to June, 1980, serious (Class
9) accidents need be considered only upon a showing of
"special circumstances." 01Lryland Power Cao.ptrative (La
Crosse Boiling Water Reactor), LBF-82-58,16 NRC 512, 529
(1982); 45 Fed. Rea. 40101 (June 13, 1980). The subsequent
Commission requirement that NEPA analysis include considera-
tion of Class 9 accidents (45 Fed. Rea. 40101) cannot be
equated with a healtl. and safety requirement. Public larvice
(g, of New Hampshire (Seabrook Station, Units 1 & 2), LBP-82-
106, 16 NRC 1649, 1664 (1982). The fact that a nuclear power
plant is located near an earthquake fault and in an area of
kn un seismic activity does not constituto a special circum-
stance. facific Gjui.and Electric Co. (Diablo Canyon Nuclear ,

Power Plant, Units 1 and 2), ALAB-781, 20 NRC 819, 826-828
(1984), affirmina in part (full power license for Unit 1),
LBP-82-70, 16 NRC 756 (1982). Sge als.g Pacific Gas aad
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 777, 795-796 (1983).

Absent new and significant safety information, Licensing
Boards may not act on proposals concerning Class 9 accidents
in operating reactors. PrificJas and fAc_tric Co. (Diablo.

Canyon Nuclear Power Plant, Units 1 and 2), LBP-8S-21, 23 NRC
849, 870 (1986), citina, 50 ftd. Rea. 32,144, 32,144-45
(August 8, 1985). Licensing Boards may not admit contentions
which seek safety measures to mitigate or control the
censequences of Class 9 accidents in operating reactors.
Vermont Yankee Nugleg Power Coro. (Vennnt Yankee Nuclear
Power Station), LBP-87-17, 25 NRC 838, 846-47 (1987), aff'd in
part iLn_uev'd in part , ALAB-869, 26 NRC 13, 30-31 (1987),s

rgeonsid. denied, AL AB-876, 26 NRC 277 (1987); Y9rmont Yqnkqq
(Lqclear Power Corp. (Vermont Yankee Nuclear Power Station),
LBP-88-26, 28 NRC 440, 443-45, 446 (1988), r3 considered, L8P
89-6, 29 NRC 127, 132-35 (1989), frL'd, ALAB-919, 30 NRC 29,
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45-47 (1989), yy cted in parL10irfmL0ded, Cl1-90-4, 31 NRC 1
333 (1990), IMV11LfAr.I'3IjllCaliDD, ALAB 938, 32 NRC 154
(1990), Clarified, CL1-90-7, 32 NRC 129 (1990). EgtAls
Public Servica_fo, of NetHprishire (Seabrook Station, Ur its 1
and 2), LBP-80-3, 29 NRC 51, 54 (1989), Af.f'd oD_AthtI
gr.qynti, ALAB-915, 29 NRC 427 (1989), liowever, pursuant to
their NEPA responsibilities, Licensing Boards may consider the
risks of such accidents. Vermont Yankee, spra, 25 NRC at
854-55, Aff.'d in cart.aad rev'd in o tt, ALAB-869, 26 hRC 13,
31 n.28 (1997),.reconsid. denied ALAB-376, 26 NRC 277, 285
(1987). Sif Ytrmont Yankee Nuclear Pgwer (frL (Vermont
Yankee Nuclear Power Station), LBP-89-6, 29 NRC !?7, 132-3C '

(1989), titjig, Sierra Club v. NRC, 862 E.2d 222 (9th Cir.
1988) and the NRC Severe Accident Policy Statement, 50 [s i

= Ren 32138 (Aug. 8, 1985), Egy'd, ALAB-919, 30 NRC 29 (1989),
yAratedi.ln Dart and nmindgd, CLI-90-4, 31 NRC 333 (1390),
Inge.si fqt clari fi_qitJgo, ALAB-938, 32 NRC 154 (1990),
gj arified, CLl-90-7, 32 NRC 129 (1990) .

In Ditblo_ Canyon and Verm_gnt Yankee, spra, the licensees
applied for license amendments which would permit the
expansion of each facility's spent fuel pool storage capacity.
The intervenors submitted contentions, based on hypethetical
accident scenarios, and requested the preparation of environ-

,m. mt. ital in, pact statements. The Appeal Board rejected the

V) contentions after determining that the hypothetical accident(
scenarios wera based on ren'ote and speculative events, and
thus were Class 9 or beyond desi9n-basis accidents which coula
not provida a proper basis for admission of the contentions.
The Appeal Board has made it clear that; (1) NEPA does not
require the preparation of an environmental impact statement
on the basis of an assertinn of a hypothetical accident that
is a Class 9 or beyond design-basis accident, citing, SArtlaiji
D.blipp_ dot h e r s f o r Page v , NRG , 751 F . 2d 1287 ( D . C . C i r .
1984), aff'd 00_reh'a en banc, 789 f.2d 26 (1986), strL
denigd, 479 U.S. 923 (1986); and (2) the NEPA Policy State-

,

ment, 45 fed. R2 h 40101 (June 13, 1980), which describet the
circumstances under which the Commission will consider, as a
matter of discretion, the environmental impacts of beyond
design-basis accidents, does not apply to license amendment

33s lermont Yanjsep, unr3, 26 NRC at 283-85;. proceedings. e

Pacific Gas and Electric Ch (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-877, 26 NRC 287, 293-94 (1987):
EAcific Gas and.131Etr_ic Co. (Diat>lo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-880, 26 NRC 449, 458-460 (1987),
affirming, LBP-87-24, 26 NRC 159 (1987), remanded on Ather
grounds, Sierra Club v. NR[, 862 F.2d 222 (9th Cir. 1988);
Vermont Yankeg_fSLclear Power _C_qrn (Vermont Yankee Nuclear
Power Station), LBP-88-26, 28 NRC 440, 443-45, 446 (1988),
reconsidered, LDP-89-6, 29 NRC 127, 132-35 (1989), rev'd,
ALAB-919, 30 NRC 29, 47-51 (1989), yaq1ted in.part a_04p) rfranded, CLI-90-4, 31 NRC 333 (1990), reaueti for clarifiqhi

'v lj_nD, ALAB-938, 32 hRC 154 (1990), clarififd, CL1-90-7, 32 NRC
.
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129 (1990). Eg.e also Florida Power and Licht Cp_ (St. Lucie
Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC 452, 458-59
(1988), aff'd on other ar031Ddi, ALAB-893, 27 NRC Ge7 (1988).

6.15.8 Power of NRC Under NEPA

The Licensing Bosrd is not obliged under NEPA to consider all
issues which are currently the subject of litigation in other
forums and which may sonie day have an impact on the amount of
effluent available. Arizona Puk)ic Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), LBP-82-45, 15
NRC 1527, 1f28, 1530 (1982).

The Commission is not required by NEPA to hold formal hearings
on site preparation activities because NEPA did not alter the
scope of the Commission's jurisdiction under the Atomic Energy
Act. United St_ites Decat1_m_ent of Enerav. Pro.iect Manaaement
[gporation._lennessee Valley Authori,1y (Clinch River Breeder
Reactor Plant), CLI-82-23, 16 NRC 412, 421 (1982), citino,
Gace v. Qajled_1111os Atomic Eneroy Comission, 479 f.2d 1214,
1220 n.19 (D.C. Ctr. 1972); 39 Fed. Ren. 14506, 14507 (April
24, 1979).

The National Environmental Pol % Act (NEPA) requires that the
Commission prepare an environmt ital imp 6ci itatement only for
major actions significantly affectiag the environment.
[.linch River, inpu , 16 NRC ot 424,

A Federal agency may :onsidar separately under NEPA the
different segments of a pro.w. sed .ideral action under certain
circumstances. Where approu, of the segment under considera-
tion will not result in y irreversible or irretrievable
commitments to renateing segments of the proposed action, the
agency r,iay address tb acta.ities of that segment separately.
United States Oppgrltdof IDE9Yu.EC2.ieIt Mananement
Cornoration TEDt;y; Eglly Authority (Clinch River Breeder
Reactor Plant), CLl-dZ-23, ,6 NRC 412, 424 (1982).

An agency will consider the following factors to determine if
it should confine its environmental analysis under NEPA to the
portion cf the plan for which approval is being sought: (1)
i'iether de proposed portion has substantial independent
utility; (2) whether approval of the proposed portion either
forerloses the agency from later withholding approval of
s. aquent portions of the overall plan or forecloses
alternatives to subsequent portions of the plan; and (3) if
the proposed portion is part of a larger plan, whether that
plan has become sufficiently definite such that there is high
probability that the entire plan v:111 be carried out in the
near future. [ommonwealth Edii_on Cn (Braidwood Nuclear Power

-

2

Station, Units 1 and 2), LBP-85-43, 22 NRC 005, 810 (1985),
E11.iE2, Swain v, Brinegar, 542 F.2d 364, 369 (7th Cir, 1976)
(en banc). Applying these criteria, the Board determined that
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it was not required to assess the environmental impacts of
possible future construction and operation of transmission
lines pursuant to an overall grid system long-range plan when
considering a presently proposed part of the transmission
system (operation of the Braidwood nuclear facility). BrdhnQd, supra, 22 NRC at 810-12.

The NRC Staff may, if it desires, perform a more com31ete
review than the minimum legally required. Philadelglia
Electric C L (Limerick Generating Station, Units 1 and 2),
LBP-82-72,16 NRC 968, 972 (1982).

Compliance with the National Historic Preservation Act does
not preclude the need to comply with NEPA with regard to
impacts on historic and cultural aspects of the environment.
Therefore, noise impacts er oroposed historic districts must
be evaluated and, if net.c _.y, mitigation measures under-
taken. -Philadelphia ElectricJ g, (Limerick Generating
Station, Units 1 and 2), LBP-83-ll, 17 NRC 413, 435 (1983).

6.15.8.1 Powers in General

Commensurate with the Commission's obligation to comply
with NEPA in licensing nuclear facilities is an implicit

/^\ power to impose permit and license conditions indicated
() by the NEPA analysis.

The Commission may prescribe such regulations, orders and
conditions as it deems necessary under any activity authorized
pursuant to the Atomic Energy Act of 1954, as amended, and
NEPA requires the Commission to exercise comparable regulatory
authority in the environmental area. Wisconsin Electric Power
[g_,. (Point Beach, Unit 2), ALAB-82, 5 AEC 350, 352 (1972).

Where necessary to-assure that NEPA is complied with and its
policies protected, Licensing Boards can and must ignore-
stipulations among the parties to that effect. -Consolidated
Edison Co. of N.Y.. Inc. (Indian Point-Nuclear Generating
Station, Unit 3), CL1-75-14, 2 NRC 835 (1975). Beyond this,
Licensing Boards have independent responsibilities to enforce
NEPA and may raise environmental issues iga soonte. Tennessee
y_glley Authority (Hartsville Nuclear Power Plant, Units IA,
2A, IB & 28), ALAB-380, 5 NRC 572 (1977).

In Consolidated Edison Co. of N.Y. 1002 (Indian Point
Station, Unit 2), ALAB-399, 5 NRC 1156 (1977), the Appeal
Board dealt with the question as to the degree to which NEPA

,

allows the NRC to preempt State and local regulation with|
.

'

respect to nuclear facilities. Therein, the Appeal Board held
that the Federal-doctrine of preemption invalidates local

u _ [sT zoning decisions that substantially obstruct or delay the
| (,/ effectuation of an NRC license condition imposed by the

Commission pursuant to NEPA. 16 at 1169-1170.
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The Appeal Board stated:
...NEPA gave this Commission both the power and the duty
to interpret and administer with the Atomic Energy Act
and its own regulations in accordance with the policies
of NEPA. Among the policies of NEPA are to ' fulfill the
responsibilities of each generation as trustee of the
environment for succeeding generations,' to ' attain the
widest range of beneficial uses of the environment
without degrbdation...,' and to ' enhance the quality of
renerable resources.. . .' . .. State or local regulation is
preempted where it ' produces a result inconsistent with
the objective of the Federal statute,' where it 'frus-
trates the full effectiveness of Federal law,' or where
it ' stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of
Congress.' ...(footnotes omitted). 5 NRC 1169.

However, the Appeal Board also indicated that, where a
question is presented as to whether State or local regula-
tions relating to alteration of a nuclear power plant are
preempted under NEPA, the NRC should refrain from ruling
on that question until regulatory action has been taken
by the State or local agency involved. 11. at 1170. To
the same effect in this regard is (pnsolidated Ediagn Co. of
N.Y.. I m (Indian Point Station, Unit 2), ALAB 453, 7 NRC 31,
35 (1978), where the A7. peal Board reiterated that Federal tri-
bunals should refrain from ruling on questions of Federal pre--
emption of State law where a State statute has not yet been
definitively interpreted by the State courts or where an
actual conflict between Federal and State authority has not
ripened.

A State or political subdivision thereof may not substantially
obstruct or delay conditions imposed upon a plant's operating
license by the NRC pursuant to its NEPA responsibilities, as
such actions would be preempted by Federal law. However, a
State may refuse to authorize construction of a nuclear power
plant on environmental on other grounds and may prevent or
bDt operation of an already built plant for some valid reason
unoer State law. Consolidated Edison Cn. of New York. Inc.
(Indian Point Station, Unit 2), ALAB-453, 7 NRC 31, 34-35
(1978).

When another agency has yet to resolve a major issue per-
taining to a particular nuclear facility, NRC may allow
construction to continue at that facility only if NRC's NEPA
analysis encompasses all likely outcomes of the other agency's
review. Public Service Company of New Hamoshire (Seabrook
Station, Units 1 & 2), CLI-78-14, 7 NRC 952, 957 (1978).

A Licensing Board may rule on the adequacy of the FES once it
is introduced into evidence and may modify it if necessary.
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A Licensing Board's authority to issue directions to the NRC
Staff regarding the performance of its independent responsi-
bilities to prepare a draft environmental statement is
limited. Pennsv1vania Power and Lioht Co. (Susquehanna Steam
Electric Station, Units 1 and 2), LBP-80-18,11 NRC 906, 909
(1980).

Neither NEPA nor the Atomic Energy Act applies to activities
occurring in foreign countries and subject to their sovereign
control. Philadelohia Electric Cp_,. (Peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-562, 10 NRC 437, 445-46 (1979).

6.15.8.2 Transmission Line Routing

Consistent with its interpretation of the Commission's
NEPA authority (in W!1t 3sh_Dectric Power Co. (Point Beach,
Unit 2), ALAB-82, 5 AEC SS/ (1972)), the Appeal Board has
held that the NRC has the authority under NEPA to impose
conditions (i.e., require particular routes) on transmission
lines, at least to the extent that the lines are directly
attributable to the proposed nuclear facility. Detroit Edison
A (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8 AEC
936, 939 (1974). In addition, the Commission has legal
authority to review the offsite environmental impacts of

Os
transmission lines and to order changes in transmission routes

. selected by an applicant. Public Service Co. of New Hamoshire
(Seabrook Station, Units 1 e 2), ALAB-422, 6 NRC 33, 83
(1977).

6.15.8.3 Pre-LWA Activities /0ffsite Activities

NEPA and the Commission's implementing regulations proscribe
envirnnmentally significant construction activities associated
with a nuclear plant, including activities beyond the site
boundary, without prior Commission approval. Kansas Ge d
Electric CQ2. (Wolf Creek Nuclear Generating Station, Unit 1),

;
= = CLI-77-1,- 5 NRC 1 (1977) . .A " site," in the context of the

i Commission's NEPA responsibilities, includes land where the
.

| proposed plant is to be located and its necessary accouter- i

ments, including transmission lines and access ways. JL."

10 CFR E 50.10(c), which broadly prohibits any substantial
action which would affect the environment of the site prior
to Commission approval, can clearly be interpreted to bar, for
example, road and railway construction leading to the site, at
least where substantial clearing and grading-is involved. JA
In those situations where the Commission does approve offsite
activities-(g4 L, through an LWA or a CP), conditions may be
imposed to minimize adverse impacts. 1

i

i- 6.15.8.4 Relationship to EPA with Regard to Cooling Systems
|

The NRC may accept and use without independent inquiry EPA's
determination of the magnitude of the marine environmental
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impacts from a cooling system in striking an overall cost-
benefit balance for the facility. Public Service Comoany of
Rew Hamoshire (Seabrook Station Units 1 & 2), CL1-78-1, 7 NRC
1, 23, 24 (1978). For a discussion of the statutory framework
governing the relationship between NRC and EPA in this area,
act leab_tpAk, i ny_g, 7 NRC at 23-26. Briefly, that relation-
ship in the present setting may be described thusly: EPA
determines what cooling system a nuclear power facility may
use and NRC factors the impacts resulting from use of that
system into the NEPA cost-benefit analysis. I L 7 NRC at 26.

The NRC's acceptance and use, without independent inquiry, of
EPA's determination as to the aquatic impacts of the Seabrook
Station (teg Egblic Service Comoany of New Hamoshire (Seabrook
Station, Units 1 & 2), CL1-78-1, 7 NRC 1, 23, 24 (1978)) was
upheld in New Enoland Coalition on Nuclear Pollution v. FIB [,
582 F.2d 87, 98 (1st Cir. 1978).

The Commission may rely on final decisions of the Environ-
mental Protection Agency prior to completion of judicial
review of such decisions. Public Service Comoany of New

Hamoshire (Seabrook Station, Units 1 & 2), CL1-78-17, 8 NRC
179, 180 (1978).

Although an adverse environmental impact on water quality
resulting from a cooling system discharge is an important
input in the NEPA cost-benefit balance, a Licensing Board
cannot require alteration of a facility's cooling system if
that system has been approved by EPA. Carolina Power & Licht
CL (H. B. Robinson, Unit 2), LBP-78-22, 7 NRC 1052, 1063-64
(1978).

NRC need not relitigate issue of environmental impacts caused
by a particular cooling sjstem when it is bound to accept that
cooling system authorized by EPA. Philadelohia Electric CL
(Limerick Generating Station, Units 1 and 2), LBP-82-72,16
NRC 968, 970 (1982), citina, hblic Ser/ ice Co. of New
llampshire (Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC
1, 24 (1978).

6.15.8.5 NRC Power Under NEPA With Regard to the FWPCA

The spread of the Federal responsibility for water quality
standards and pollution control among various licensing
agencies, which resulted from the reading given NEPA by the
C_givert Cliffs court, has been curtailed. That responsibility
has shifted to EPA as its exclusive province. Section
511(c)(2) of the FWPCA does not change a licensing agency's
obligation to weigh degradation of water quality in its NEPA
cost-benefit balance, but the substantive regulation of water
pollution is in EPA's hands. Tennessee Vallev Authority
(Yellow Crcek Nuclear Plant, Units 1 and 2), ALAB-515, 8 NRC
702, 712-13 (1978).
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Section 511(c)(2) of the FWPCA requires that the Coro ssion
and the Appeal Board accept EPA's determinations on erfluent
limitations. Philadelohia Electric Co. (Peach Bottom Atomic
Power Station, Unit 3), ALAB-532, 9 NRC 275. 282 (1979). '

Section 511(c)(2) of the Clean Water Act does not preclude NRC
from considering noise impacts of the cooling water system on
the surrounding environment. Philadelohia Eleq1rlt_[L
(Limerick Generating Station, Units 1 and 2), LBP-83-ll, 17
NRC 413, 419 (1983).

When water quality decisions have been made by the EPA
pursuant to the Federal Water Pollution Control Act Amend -
ments of 1972 and these decisions are raised in NRC licens-
ing proceedings, the NRC is bound to take EPA's considered
decisions at face value and simply to factor them into the
NEPA cost-benefit analysis. Carolina Power & Licht Co. (H.B.
Robinson, Unit No. 2), ALAB-569, 10 NRC 557, 561-62 (1979).

6.15.9 Spent Fuel Pool Proceedings

A Licensing Board is not required to consider in a spent
fuel pool expansion case the environhantal effects of all:

L other spent fuel pool capacity expansions. Because pending or

O past licensing actions affecting the capacity of other spent
fuel pools could neither enlarge the magnitude nor alter the
nature of the environmental effects directly attributable to
the expansion in question, there is no occasion to take into
account any such pending or past actions in determining the
expansion application at bar. Portland General Elesiric_(g2
(Trojan Nuclear Plant), ALAB-531, .9 NRC 263, 267-68 (1979).

The attempt, in a licensing proceeding for an individual pool
capacity expansion, to challenge the absence of an accepta'de
generic long-term resolution of the waste management question
was pret.luded in Northern States Power Company (Prairie Island
Nuclear Geaerating _ Plant, Units 1 and 2), ALAB-455, 7 NRC 41
(1978), remanded sub nom. Minnesota v. Nuclear Reaulatory
Commission, 602 F.2d 412 (D.C. Cir. 1979), restating the

| Commission's policy that for the purposes of licensing
' actions, tne availability of offsite spent fuel repositories

in the relatively near term should be presumed. Troian,
suora. See alig Vermont Yankee Nuclear Power Cord (Vermont2

,

L Yankee Nuclear Power Station), LBP-87-17, 25 NRC 838, 853-54
(1987) (Licensing Board rejected a contention which sought to
examine the possibilities or effects of long-term or openended
storage), aff'd in part and rev'd in part, ALAB-869, 26 NRC 13
(1987), reconsid, denied, AIAB-876, 26 NRC 277 (1987).

The L.icensing Board need not consider alternatives to pool
capacity expansion in a proposed expansion proceeding, where
the environmental effects of the proposed action are negli-
gible. The NEPA mandate that alternatives to the proposed
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licensing action be explored and evaluated does not come into
play where the p oposed action will neither (1) entail more
than negligible environmental impacts nor (2) involve the
commitment of available resources respecting which there are
unresolved conflicts. It0hn, supra, 9 NRC at 265-266; Public
Service Electrit and Gas Co. (Salem Nuclear Generating
Station, Unit 1), ALAB-650, 14 NRC 43 (1981). Sn Florida
Power and Licht Co. (St. Lucie Nuclear Power Plant, Unit 1),
LBP-88-10A, 27 NRC 452, 459 (1988), aff'd on other arounds,
ALAB-893, 27 NRC 627 (1988).

In a license amendsent proceeding to expand a spent fuel
pool, the environmental review for such amendment need not
consider the effects of continued plant operation where the
environmental it.ittus ouo will remain unchanged. [pnsumers
Power Co. (Big Rock Point Nuclear Plant), ALAB-636,13 NRC
312,-_326 (1981), citina, Committee for_ Auto Responsibility v.
Solomon, 603 F.2d 992 (D.C. Cir.1979), cert. denied, 445
U.S. 915 (1980).

6.16 NRC Staff

6.16.1 Staff Role in Licensing Proceedings

The NRC Staff generally has the final word in all safety
matters, not placed into controversy by parties, at the
operating license stage. Southern California _ Edison Co.
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-
680, 16 NRC 127, 143 (1982), gitlng, South Carolina Electric
and Gas _Co (Virgil C. Summer Nuclear Station, Unit 1), ALAB-
663, 14 NRC 1140, 1156 n.31 (1981).

The NRC Staff has a continuing responsibility to assure that
all regulatory requirements are met by an applicant and
continue to be met throughout the operattu life of a nuclear
power plant. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), ALAB-680,16 NRC
127, 143, 143 n.23 (1982).

The NRC Staff has the primary responsibility for reviewing all
safety and environmental issues prior to the award of any op-
erating license. Houston Linhtina and Power Co. (South Texas
Project, Units 1 and 2), LBP-82-91, 16 NRC 1364, 1369 (1982).

An operating license may not be issued until the NRC makes the
findings specified in 10 CFR 5 50.57. It is the Staff's duty
to ensure the existence of an adequate basis for each of that
section's determinations. Commonwealth Edison Co. (Byron
Nuclear Power Station, Units 1 and 2), ALAB-678,15 NRC 1400,
1420 n.36 (1982), citino, South Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC
881, 895-896 (1981).

|
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1he fact that an application for an operating license is
L uncontested does not mean that an operating license auto- I

matictlly issues. An cperating license .?ay not issue unless
and until the NRC Staff mckes the findings specified in 10 CFR
6 50.57, including the ultimate finding that +uch issuance
will not be inimical to the health and safety c,f the public.
hih1Il219ILhbi1LEWRLlVRS1Y 1YJLife (WPPSS Nuclear Project'

2), AL AB-722,17 NRC 546, 553 n.8 (1983), glijng, iquib
fataliluL11RilClc 8hd llLEh (Virgil C. Summer Nuclear

.

'

Station, Unit 1), ALAB-642, 13 NRC 881, 895-96 (1981). The
same procedure applies under 10 CFR ll 70.23, 70.31 in the i

case of an application for a materials license. Ehjlttdtlphig
Elff,.itic_Ch (Limerick Generating Station Units 1 and 2), '

AtAB-778, 20 NRC 42, 48 (1984).

In a conteritd operating license proceeding, a Licensing '

Board may authorize the Director of Nuclear Reactor Regu-
lation to issue a license for fuel loading and precriti-
cality testing in order to avoid delaying these activities
pending a decision on the issuance of a full power license,
if the Board determines that any of the admitted contentions
is relevant to fuel loading and precriticality testing, the
Board must resolve the contention and make the related :

findings pursuant to 10 CFR 9 50.57(a) for the issuance of a>

O license. The Director is still responsible for making the -

other i 50.57(a) findings. If there are no relevant conten-
tions, the Board may authorize the Director to make all the
5 50.57(a) fitdings. [.ommonwealth EdJson.C h (Braidwood
Nuclear Power Station, Units 1 and 2), LBP-86-31, 24 HRC 451,
453-54 (1986), citina, 10 CFR 6 50.57(c). Esg Public StryJst
o. of_ Neg._ltampAire (Seabrook Station, Units 1 and 2), LBP-
6-34, 24 NRC 549, 553, 555-56 (1986), af.f14, ALAB-854, 24 NRC
'83, 790 (1986) (a Licensing Board is required to make find-
ings concerning the adequacy of onsite emergency prepared-
ness, pursuant to 10 CFR i 50.47fd), only as to matters which
are in controversy); Eubik itrv' ce Co. of_J[gg_l[gmphite .

(Seabrook Station, Units 1 and 2), ALAB-892, 27 NRC 485, 490-
93 (1988) (to authorize low-power operation pursuant to 10 CFR
S 50.57(c), a board need only resolve those matters in
controversy involving low-power, as opposed to full aower,
operation); Egblg Service Co. of NewJiampshira (Sea) rook
Station, Units 1 and 1), LBP-88-20, 28 NRC 161,166-67 (1988).
Alf'd, ALAB-904, 20 NRC 509, 511 (1988).

A Licensing Board (OL-3) presiding in the Shoreham operating
license proceeding, having dismissed the government inter-
venors from the proceeding, found that the applicant's motion
for 25% power operation was unoppond. Pursuant to 10 CFR
6 50.57(c), the Board authorized the Director of Nuclear
Reactor Regulation to make the required findings under 10 CFR

O $ 50.57(a) and to issue a 251 power license. Lpna Island
Liahtina Co. (Shoreham Nuclear Pcwer Station, Unit !). LBP-88-
30, 28 NRC 644, 648-49 (1988). it.e Appeal Board found that
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the Licensing Board's decision did not give due regard to the
Irights of the government intervenors. Although the government

intervenors had been dismissed by the Shoreham OL-3 Licensing
Board, they still retained full party status before the
Shoreham OL-5 Licensing Board. The Appeal Board believed that
10 CFR i 50.57(c) gave the government intervenors the
opportunity to be heard on the 25% power request to the extent
that any of its contentions which might be admitted by the
Shoreham OL-5 Board were relevant. The Appeal Board certified
the case to the Commission on the basis of a novel question of
procedure, 10 CFR 6 2.785(d), involving the interpretation and
application of 10 CFR 6 50.$7(c). Lona IslanLLiabijAq_Ch
(Shoreham Nuclear Power Station, Unit 1), ALAB-908, 28 NRC
626, 633-35 (1988).

The NRC Staff may not deny an application without giving the
reasons for the denial, and indicating how the application
failed to comply with statutory and regulatory requirements.
Kerr-McGee Chemical Coch (West Chicago Rare Earths f acility),
LBP-85-3, 21 NRC 244, 250 (1985), gitfag, SEC v. Chenery
CRIL, 318 U.S. 80, 94 (1943), [s.monntLthld_ison Co (Byron
Nuclear Power Station, Units 1 and 2), ALAB-770, 19 NRC 1163,
1168-69 (1984), 5 U.S.C. I 555(e),10 CFR i 2.103(b).

In general, the Staff does not occu ;, a favored position at
hearing. It is, in fact, just snot 1er party to the proceed-
ing. Vermont Lt01edhttigar_her (.Qth (Vermont Yankee
Nuclo r Power Station), ALAB-138, 6 AEC 520, 532 (1973). The
Staff's views are in no way binding upon the Board and they
cannot be accepted without being subjected to the same
scrutiny as those of other parties. (_onsolidated Edison CO2
of N.Y.. Inc (Indian Point Nuclear Generating Station Units
2 & 3), ALAB-304, 3 NRC 1, 6 (1976); Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and
3), ALAB-268, 1 NpC 383, 399 (1975). In the same vein, the
Staff must abide by the Commission's regulations just as an
applicant or intervenor must do. Y3rmont_ Yankee tuttlqar
Egn r torn. (Vermont Yankee Nuclear Power Station) ALAB-194,
7 AEC 431, 435 (1974); LQabjfLLEQgr and light.lh (Water-
ford Steam Electric Station, Unit 3), ALAB-801, 21 NRC 479,
484 (1985). On the other hand, in certain situations, as
where the Staff prepares a study at the express direction of
the Commission, the Staff is an arm of the Commission and the
primary instrumentality through whic' the NRC carries out its
regulatory responsibilities and its submissions are er. titled
to greater consideration, hh11tS try_it e_.C h_Q.f_1(g w H a mnih i r a
(Seabrook Station, Units 1 & 2), CL1-76-17, 4 NRC 451 (1976).

In a construction permit proceeding, the NRC Staff has a
duty to produce the necessary evidence of the adequacy of
the review of unresolved generic safety issues. brific 031
and__11ttir_ LLC.L (Diablo Canyon Nuclear Power Plant, Unit s 1
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and 2), ALAB-728, 17 NRC 777, 806 (1983), review dgItigd, CLl-
03-32, 18 NRC 1309 (1983).

;

After an order authorizing the issuance of a construction
permit has become final agency action, and prior to the com-
mencement of any adjudicator proceedin on any operating ,

license application, the exc usive regu atory power with
regard to the facility lies with the Staff. liontsn_Linttihg
k.fortr_Co., (South Texas Project, Units 1 & 2), ALAB-381, 5,

NRC SB2 (1977). Under such circumstances an ad udicatory
t'oard has no authority with regard to the facil ty or the
Staff's regulation of it, in the same vein, after a full-term,
full power operating license has issued and the ordei* author- -

izing it has become final agency action, no further jurisdic-
tion over the license lie' with any adjudicatory board. Brl.
lAnL.G10trJLL.flfC.irl.Clh (Trojan Nuclear Plant), ALAD-451, 6
NRC 889, 891 n.3 (1977); QUqucJLuc Liaht Co2 (Beaver Valle

,

,

Power Station, Unit 1), ALAb-408, 5 NRC 1383, 1386 (1977);
Drirg_tt Edisan_fh (Enrico Fermi Atomic Power Plant Unit 2),
LBP-78-ll, 7 NRC 38), 386, A(f'd, ALAB-470, 7 NRC 473 (1978).

Prior to issuing an operating license, the Director of
Nuclear Rehetor Regulation must find that Commission requ!s-
tions, including those implementing NLPA, have baen satisfied
and that the activities authorized by the license can be

c.O conducted without endangering the health and safety of the
public. una givania Poyer_and Licht Co. auL Alh ahrny
E.Leat.t].C_CnQntralhL . .Inc4 (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956 n.7 (1982),
citina, 10 CFR $ 50.40(d); 10 CFR 9 50.S7; hurthern State.1
hwgr_Ch (Prairie Island Nuclear Generating Plant, Units 1 ,

and 2), ALAB-455, 7 NRC 41, 44 {l978), remanded on other
ground 3 sub not, tiinphyta v. Nuchar Reaulatory Commissian,
602 F.2d 412 (D.C. Cir.1979).

Licensing Boards lack tne power to direct the Staff in the
performance of its independent responsibilities and, under the,

Comission's regulatory scheme, Boards cannot direct the Staff
to suspend review of an application, ) reparation of an
environmental impact statement or wor (, studies or analyses
being conducted nr planned as part of the Staff's evaluation
of-an application. Rew_[ng h nd. Power C h (NEP, Units 1 & 2),
mBP-78 9, 7 NRC 271, 278-79 (1978).

The Staff produces, among other documents, the Safety
Evaluation Report (SER) and the Draft and final Environmental

L Statements (DES and FES). The studies and analyses which
resul' in these reports are made independently ay the Staff,
and Licensing Boards have no rule or authority in their
pre)aration. The Board does not have any supervisory

( nutaority over that part of the application review process
t that has been entrusted to the Staff. Arizon_a Public Sprviqa
'

f.94 (Palo Verde Nuclear Generating Station, Units 2 and 3),
,
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LBP-83-36, 18 NRC 45, 48-49 (1983), citing, titd inulnad. Ant
LL (NEP Units 1 and 2), LBP-78-9. 7 NRC 271 (1978). jitt

9.fBh0ILPaner h11tM (floating Nuclear Power Plants), ALAD-
489, 8 NRC 194, 206-07 (198); ttLllid1}Dh1LiltE1EiClh
(Limerick Generating Station, Units 1 and 2), ALAB-785, 20 NRC
848, 865 n.52 (1984); Lain 1]Lqa.Agtt.nd LigMJL (Waterford
Steitm 4 tn ' ric Station, Unit 3), ALAB-812, 22 NRC 5, 56
(1953 , .n ing, Carolina _Eqwar_anditgMln (Shearon Harris
Nucl. * *er Plant, Units 1, 2, 3, and 4), Cll-80-12, 11 NRC
514, v c17 (1980).

Although the establishment of a local public document room is
an independent Staff function, the presiding officer in an
infoimal proceeding has directea the Staff to establish such a
room in order to comply with the requirements of proposed
regulations which had been made appitcable to the proceeding.
However, the presiding officer acknowledged that he lacked the
authority to specify the details of the room's operation.
Altttd J. Morabito (Senior Operator license for Beaver Valley
Power Station, Unit 1) LBP-88-5, 27 NRC 241, ?43-44 & n.1
(1988).

Although the Licensing Boards wd tne NRC Staf f have inde-
pendent responsibilities, they are " partners" in implemen-
tation of the Commission's policy that decisionmaking should
be "both scund and timely," and thus they must coordinate
their operations in order to achieve this goal, Qft hqng
Eggr_ hslems (floating Nuclear Power Plants), ALAB-489, 8 NRC
194, 203 (1978),

in an operating license proceeding (with the exception of
certain NEPA issues), the applicant's license application is
in issue, not the adequacy of the Staff's review of the
application. An intervenor thus is free to challenge directly
an unresolved generic safety issue by filing a proper
contenticn but it may nnt proceed on the basis of allegations
that the Staff has somehow failed in its performance. Pacific
(in & Electriclh (Diablo Canyon Nuclear Power Plant, Units
1 & 2), ALAB-728, 17 NRC 777, 807 (1983), ntyltw_ denied,CL1-
83-3?, 18 NRC 1309 (1983); Louisiana _Eenr_and_LinM _Ch
(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC
5, 55-56 (1985). he Elorida_E9wer_and LinhLCL (St. Lucie
Nuclear Power Plant, Unit 1), ALAB-921, 30 NRC 177, 186
(1989).

'

The general rule that the applicant carries the burden of
proof in licensing proceedings does not apply with regard to
alternate site considerations. For alternate sites, the

burden of proof is on the Staff and the applicant's evidence
in this regard cannot substitcte for an inadequate analysis by
the Staff. Egitan_idintt(L (Pilgrim Nuclear Generating
Station, Unit 2), ALAB-479, 7 HRC 774, 794 (1978).
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(
The Staff plays a key role in assessing an applicant's
qualifications. Carolindower & Liab1102 (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 and 4), ALAB-577, 11 NRC
18, 34 (1980), End1Hgd, CL1-80-12,11 NRC 514 (1980).

The Staff is assumed to be fair and capable of judging a
matter on its merits. hudear Engineerina Co. . Inc. (Shef-
field, Illinois Low-level Radioactive Waste Disposal Site),
CL1-80-1, 11 NRC 1, 4 (1980). Sp.e fyblic S ryicLCauglJewt
HamDillire (Secbrook Station, Units 1 and 2), LBP-89-4, 29 NRC
62, 73 (1989), aff'd q1_ather aroundi, ALAB-918, 29 NRC 473
(1989), flmindtd._qn_011er arpundi, titiitthnidts vt MC, 924
f.2d 31) (D.C. Cir. 1991).

When conducting its review of the issues, the Staff should
acknowledge differences of opinion among Staff members and
give full consideration to views which differ from the
official Staff position. Such discussion can often contribute e

to a more effective treatment and resolution of the issues.
Loni.siana Pquer_gmi M 1L(92 (Waterford Steam Electric
Station, Unit 3), ALAB-803, 21 NRC 575, 580-582 n.6 (1985).

An early appraisal of an applicant's capability does not
foreclose the Staff from later altering its conclusions.
Such an early appraisal would aid the public and the Commis-I

k sion in seeing whether a hearing is warranted. (arnlina Pawat
& Licht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3
and 4), ALAB-577, 11 NRC 18, 33-34 (1980), EtC9n11derfd, ALAB- '

581, 11 NRC 233 (1980), ELgdifitd, CL1-80-12, 11 NRC 514
(1980).

6.16.1.1 Staff Demands on Applicant or Licensee
.

While the Commission, through the Regulatory Staff, has a
continuing duty and responsibility under the Atomic Energy Act
of 1954 to assure that applicants and licensees comply with
the applicable requirements, Quke Power C0 (William D.2

McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623,
527 (1973), the Staff may not require an applicant to do more
than the regulations require without a hearing. y3Lmag
Yankee Nuclear _PREtr_C97L (Vermont Yankee Power Station).
ALAB-191, 7 AEC 43), 445, 447 n.32 (1974). The Staff cannot
require a general licensee to comply with public health and
safety conditions which are more stringent than the Commis-
sion's regulatory requirements applicable to general licen-
sees. Wrang]sr_Lthqnlartitidaritn_labaninties. Orioa
Giff1Lc. TLC 9_u .tn.d_10hn P. L Arign, LBP-89-39, 30 NRC 746, 755
(1989).

Because the law does not require consistency In treatment of
two parties in different circumstances, the Staff does not
violate principles of fairness in considering Class 9s

'

accidents in environmental impact statements for floating but
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not land based plants. The Staff need only provide a
reasonable explanation why the differences justify :; departure
from past agency practice. Qf f shore PQyer_$yttemi (F icating
Nuclear Power Plants), ALA8-489, 8 NRC 194, 222 (1978).

6.16.1.2 Staff Witnesses

Except in extraordinary circumstances, a Licensing Board may
not compel the Staff to furnish a particular named individual
to testify - ja., the Staff may select its own witnesses. 10

(i). However, once a certain individual has
CFR 9 2.720(h)(2)ff witness, he may be recalled and compelledappeared as a Sta
to testify further. Commongetttjl_intonih (Zion Station,
Units 1 & 2), ALAB-226, 8 AEC 381, 391 (1974). A Board may
require Staff witnesses to update their previous testimony on
a relevant issue in light of new analyses and information
which have been developed on the same subject. indtina
PJun.ani tiaht CL (Waterford Steam Electric Station, Unit
3), ALAB-786, 20 NRC 1087, 1094-1095 n.13 (1984).

The Commission's rules provide that the Executive Director for
Operations generally determines which Staff witnesses shall
present testimony. An adjudicatory board may nevertheless
order other NRC personnel to appear upon a showing of
exceptional circumstances, such as a case in which a particu-
lar named NRC employee has direct personal knowledge of a
material fact not known to the witnesses made available by the
Executive Director for Operations. litt.tapalltE 1disan. Ch
(Three Mile Island Nuclear Station, Unit 1), ALAB-715, 17 NRC
102, 104-05 (1983), citing 10 CFR 6 2.720(h)(2)(i); Cleval md
Electric 111unl.intlnalh (Perry Nuclear Power P1 ant, Units 1
and 2), ALAH-802, 21 NRC 490, 500-501 (1985) (Here disagree-
ment among NRC Staff members is not an exceptional circum-
stance); C.31gljaa Power and liaht Co. and_fiorth Caroling
[ astern Mundplal Powet Aqeg y (Shearon Harris Nuclear Power
Plant), ALAB-856, 24 NRC 802, 011 (1986). 51g_ggnerally,
Pennsylvania fower and Licht Co. and.lllegheny..[lettrjs
Cigpitalive. Inca (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-613, 12 NRC 317, 323 (1980).

| 6.16.1.3 Post Hearing Resolution of Outstanding Matters by tho Staff

As a general proposition, issues should be dealt with in
the hearings and not lef t over for later, and possibly
more informal, resolution. The post hearing approach
should be employed sparingly and only in clear cases, for
example, where minor procedural deficiencies are involved.
Lpuisiana Power and_j.icht Co, (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1103 (1983), citing,

,

I Consolidated Edilon Co. oLfigw York (Indian Point Station,
I Unit No. 2), CLI-74-23, 7 AEC 947, 951 n.8, 952 (1974);
| Aciq.td, Cleveland El gtric illuminatina tu (Perry Nuclear
| Power Plant, Units 1 and 2), ALAB-298, 2 NRC 730, 736-37
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(1975); Wuhinaton Pukl.is_ Power Supply Syster0 (Hanford
No. 2 Huclear Power Plant), ALAB-ll3, 6 AEC 251, 252 (1973);
[ommonwealt.h Edisonlh (Byron Nuclear Power Station, Units
1 and 2), LBP-84-2,19 NRC 36, 210 (1984), ray l gr_91her
grcunh , ALAB-793, 20 NRC 1591, 1627 (1984); Philacelphig
[]1tttis_[h (Limerick Generating Station, Units 1 and 2),
ALAB-836, 23 NRC 479, 494 (1986).

On the other hand, with respect to emergency planning, the
Licensing Board may accept predictive findings and post
hearing verification of the formulation and implementation
of emergency plans. IlYran,1.Unta,19 NRC at 212, 25. 52,
GiLing, Waterford, Hata,17 NRC at 1103-04; Ehiladelphig
[lgstric Co (Limerick Generating Station, Units 1 and 2),
ALAB-808, 21 NRC 1595, 1600, 1601 (1985); PhiladtigttLa
ElectriLCL (Limerick Generating Station, Units 1 and 2),
ALAB-836, 23 NRC 479, 494-95 (1936); fuh1_1LSfry_ite tp. _ of Jehm
llaggihita (Seabrook Station, Units 1 and 2), LBP-89-32, 30 NRC
375, 569, 594 (1989), rev'd in_gart on other atogadi_.ind
remanded, ALAB-937, 32 NRC 135 (1990), and aff'd iD_Hrl. add
rev'd in otti on other aroundi, ALAB-941, 32 NRC 337 (1990).

Completion of the minor details of ei. urgency plans are a
proper subject for post hearing resolution by the NRC Staff.
Kans11.331_lnsi_ Electric Cp2 (Wolf Creek Generating Station,

) Unit 1), LBP-84-26, 20 NRC 53, 61-62 (1984), r_111ng, Walet-'js

inrd, inra, 17 NRC 1076.

A Licensing Board may refer minor matters which in no way
pertain to the basic findings necessary for issuance of a
license to the Staff for post hearing resolution. Such
referral should be used sparingly, however. Censolid_aled
fdjlgn_Cou f Ndu_LOL (Indian Point Station, Unit 2),o !

CL1-74-23, 7 AEC 947, 951-52 (1974); P_yhljt Service _.C.9mpany
gf Indiana. Inn (Marble Hill Nuclear Generating Station,
Units 1 & 2), ALAB-461, 7 NRC 313, 318 (1978); Lqog.lsland
Linh11ag_(L (Shoreham Nuclear Power Station, Unit 1), ALAB-
788, 20 NRC 1102, 1159 (1984). Since delegation of open
matters to the Staff is a practice frowned upon by the
Commission and the Appeal Board, a Licensing Board properly
decided to delay issuing a construction permit until it had
reviewed a loan guarantee from REA rather than delegating that
res)onsibility to the Staff for post hearing resolution.
Harale Hill, Enra

A ticensing Board has delegated to the Staff responsibility
for reviewing and approving changes to a licensee's plan for
the design and operation of an on-site waste burial project.
The Board believed that such a delegation was appropriate
where the Board had developed a full and complete hearing ,

record, resolved every litigated issue, and reviewed the
Q project plan which the licensee had developed, at the Board's

request, to summarize and consolidate its testimony during the
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hearing concerning the project. IoltdLEdhojtCL (Davis-
Besse Nuclear Power Station Unit 1), LBP-87-II, 25 NRC 287,
298 (;987).

The mere pendency of confirmatory Staff analyses regarding
litigated issues does not automatically foreclose Board
resolution of those issues. The question is whether the
Board has adequate information, 3rior to the completion of
the Staff analyses, on which to aase its decision. Lang
liln d Liahtina C h (Shoreham Nuclear Power Station, Unit 1),
ALAD-788, 20 NRC 1102, 1171 (1984).

In order to conduct an expeditious hearing, without having to
wait for the completion of confirmatory tests by a licensee
and analysis of the test results by the Staff, a Licensing
Board may decide to conduct a hearing on all matters ripe for
adjudication and to grant an intervenor an opportunity to
request an additional hearing limited to matters, within the
scope of the admitted contentions, which arise subseqtent to
the closing of the record. The intervenor must be given
timely access to all pertinent information developed by the
licensee and the Staff after the close of the hearing with
rr .ett to the confirmatory tests. General Putdic Utilitin
thuur_CRCh (Three Mile Island Nuclear Station, Unit 1),
LBP-86-14,- 23 NRC 553, 500-61 (1986), ching, Commonwealth
EdligILCh (Zion Station, Units I and 2), LBP-73-35, 6 AEC
861. 865 (1975), Af1'.d. ALAB-226, 8 AEC 381, 400 (1974).
Although the intervenor will not be required to meet the usual
standards for reopening a record, the intervenor must indicate
in the motion to reopen that the new test data and analyses
are so significant as to change the result of the prior hear-
ing. General h bHg_,M ilities Nuclear Corm (Thrtie Mile Island
Nuclear Station, Unit 1), LBP-86-17, 23 NRC 792, 797 (1986).

The Licensing Board must determine chat the analyse remaining
to be performed will merely confirm earlier Staff t Mdings
regarding the adequacy of the plant, kni_MLilit ies_ Elect ric
Ch (Comanche Peak Steam Electric Station, Units 1 and 2),
L8P-85-32, 22 NRC 434, 436 & n.2, 440 (1985), sit.jng.
[.onsolidalfilldison Ch_of_Rew Ytth (Indian Point Station,
Unit 2), CL1-74-23, 7 AEC 947, 951 (1974), wnich citgi,
Esconsin (lgetric Pner_Ch (Point Beach Nuclear Plant, Unit
2), CL1-73-4, 6 AEC 6 (1973) (the mechanism of post hearing
findings is not to be used to provide a reasonable assurance
that a facility can be operated without endangering the health
and safety of the public); littrRolitan_Idison Ch (Three Mile
Island Nuclear Station, Unit 1), ALAB-729, 17 NRC 814 (1983)
(post hearing procedures may be used for confirmatory tests);
hgffic Gai and Electric CA (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-811, 21 NRC 1622 (1985) (once a
methoo of evaluation had been used to confirm that one of two
virtually identical units had met the standard of a
reasonable assurance of safety, it was acceptable to exclude
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i 6.16.2
from hearings the use of the same evaluation method to confirm
the adequacy of the second unit).

S

Staff analyses which are more than merely confimatory
because a further evaluation is necessary to demonstrate
compliance with regulatory requirements in light of
negative findings of tne Licensing Board regarding certain
equipment and that relate to contested issues should be,

retained with the Board's jurisdiction until a satisfactory t

evaluation is produced. C.11y3 hod Electric llllCLlatth9_.004 .

(Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC
64, 79-80 (1986). '

At the same time, it is entirely appropriate for the Staff to
resolve matters not at issue in an operating license or
amendment proceeding, in such proceedings, once a Licensing
Board has resolved any contested issues and any issues which
it raises sua sponte, the decision as to all other matters
which need be considered prior to issuance of an operating
license is the responsibility of the staff alone. (oft.

'

- solidated idison Co. of N.L in.c.t (Indian Point, Unit s 1, 2. t

& 3), ALAB-319, 3 NRC 188,190 (1976); Ear 11.<gtLQsmral
Electric Co. (Trojan Nuclear Plant), ALAB-18) 7 AEC 207, 209 -

n.7 (1974); Enhljderrist Co. of _New Hanshite (Seabrook

O Station, Units I and 2), ALAB 854, 24 NRC 783, 790-91 (1986).
The Licensing Board is neither required nor expected to pass !

upon all items wht(1 the Staff must consider before the oper- |
ating license is inued. Indian Point, Angta, 3 NRC at 190. "

6.16.2 ',tatus of Staff Regulatory Guides' t

Regulatory guides promulgated by the Staff are not regula-
tions, are subject to question in the course of adjudicatory

. hearings,-and, when challenged, are to be regarded merely as
the views of one party which cannot serve as evidence of their ;

own validity but must be supported by other sources. EgI1gr ,

(Maty_(hagler of _ the Iraak Walign.lgague of Amgrica 1,_g(,
633 F.2d 1011 (7th Cir. 1976); EcrmQA L lapagg.39elear Pnggr
(prL (Vermont Yankee Nuclear Power Station), ALAB-229, 8 AEC

-425, 439, rev'd 0.n_pther ands 1, CL1-74-40,-8 AEC 809 (1974);
,

Vermont _Yankts_JgcJear Power Coro (Vermont Yankee NuclearL >

Power Station), ALAB-217, 8 AEC 61, 68-(1974); Ehiladshbja
o Electric Cos (Peach Bottom Atomic Power Station, Units 2 & 3),

ALAB-216, 8 AEC 13, 28 n.76 (1974); [gnsolidated EMinn Co. of
N.Y.. Ing (Indian Point, Unit 2), ALAB-188, 7 AEC 323, 333 i
n.42, rev'd in part on_other ands.t. CL1-74-23, 7 AEC 947 4

L -(1974); yermont YanketliU11A.itt_fower Cm (Vermont Yankee
' Nuclear Power Station), ALAB-179, 7 AEC 159, 174 n.27 (1974);
P_hiladelphia_ Electric _[nt (Limerick Generating Station, Units -

I and 2),.ALAB-819, 22 NRC 681, 737 (1985). Srg Euhlic,

| Stryict.Co. of f(ggjigmD1hite (Seabrook Station, Units 1 and
2), ALAB-875, 26 NRC 251, 260-61 (1987); florida Power and
LintLL(p.& (St. Lucie Nuclear Power Plant, Unit 1), LBP-88-10A,
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27 NRC 452, 463-64 (1988), Aff'd on olhn_sts.yndi, ALAB-893,
27 NRC 627 (1988). Nevertheless, regulatory guides are
entitled to considerable gjp facie weight. yn m at_lanhg.c
thtc.leir_ Power _CArh (Vermont Yankee Nuclear Power Station),
CL1-74-40, 8 AEC 809, 811 (1974), glAr.ifitd_JLLlD_01tttI
n Lttti, CLI-74-43, 8 AEC 826 (1974).

Nonconformance with regulatory guides or Staff positions
does not mean that General Design Criteria (G.D.C.) are
not met; applicants are free to select other methods to
comply with the G.D.C. The G.O.C. are intended to 3rovide
engineering goals rather than precise tests by whic1 reactor,,

safety can be 9auged. Ec1Lt19n._f.9LlMrnantLind_flfaidial
astinn, CLI-78-6, 7 NRC 400, 406 (1978).

While it is clear that regulatory guides are not regulations,
art not entitled to be treated as such, need not be followed
by applicants, and do not purport to represent the only
satisfactory method of meeting a specific regulatory require-
ment, they do provide guidance as to acceptable modes of
conforming to specific regulatory requirements. Gylf_ Slain
LLtjlitlei.Io, (River Bend Station, Units 1 & 2), ALAB-444, 6
NRC 760 (1977); L2[L9._h14Rd.11ab11ag_(h (Shoreham Nuclear
Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1161, 1169
(1984). Indeed, the Commission itself has indicated that
conformance with regulatory guides is likely to result in
compliance with specific regulatory requirements, though
nonconformance with such guides does not mean noncompliance
with the regulations. Ettition for [0frgengy & Ren.ledial
action, CL1-78-6, 7 NRC 400, 406-07 (1978). Ste_jttto Wranaler
L3horAt o r i e s . L arign_LAhqta t o r i e s . O r i on _ChmicJtLLL_nd
dghal,_Latigo, LBP-89-39, 30 NRC 746, 756-57, 759 (1989).

The criteria described in NUREG-06E4 regarding emergency
plans, referenced in NRC regulations, were intended to serve
solely as regulatory guidance, not regulatory rnquirements.
Luna _h1And tioht_ing_(h (Shoreham Nuclear Power Station, Unit
1), LDP-03-22, 17 NRC 608, 616 (1983), siths, Metrop_Qlitin
Edison ( h (Three Mile Island Nuclear Station, Unit 1), ALAB-
698, 16 NRC 1290, 1298-99 (1982), rfv'd in Dar_t on other

! 9tny.ndi, CL1-83-22, 18 NRC 299 (1983). S.tg Ehtl3delph14
| [lttittc [ L (Limerick Generating Station, Units 1 and 2),

ALAU-819, 22 NRC 681, 710 (1985); Garoling_fpEtc and Licht Co.
And_1(gLth_[Ar21.lRLEhitern Munic.ikal_fgEcrJLqtaty (Shearon
Harris Nuclear Power Plant), LBP-86-ll, 23 NRC 294, 367-68!

(1986); Ehiltd.elphia _ Electric _.Ch (Limerick Generating
$tation, Units 1 and 2), ALAB-836, 23 NRC 479, 487 (1986);
Eh11adthhi.t_[lectricIL (Limerick Ger.erating Station, Units
l and 2), ALAB-845, 24 NRC 220, 238 (1986); CAtglina Power _And

~

Llaht Co. Andj{prth 01tq]ina Eastern Municio11.fgypr_Agtaty
(Shearon Harris Nuclear Power Plant), ALAB-852, 24 NRC 532,
544-45 (1986); Lang_lsland lighting lo (Shoreham Nucleara
Power Station, Unit 1), ALAB-900, 28 NRC 275, 290-91 (1988).
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5 6.15.3

in absence of other evidence, adherence to NUREG-0654 may be
sufficient to demonstrate compliance with the regulatory i

requirements of 10 CFR ( $0.47(b). However, such adhetence is
not required, because regulatory guides are not intended to
serve as substitutes for regulations. Lgna Island Lichtin9 '

(m (Shoreham Nuclear Power Station, Unit 1), tBP-83-22,17 >

NRC 608, 616 (1983), r.1 Ling, tiettonoli.tinJJ11 onlh (Three !1
Hile Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290,
1298-99 1982), rev'd inJ!Ar.L_0LQ1tifI Droyada, CL1-83-22,18
NRC 299 1983).

Methods and solutions different from those set out in the
guides will be acceptable if they provide a b:, sis for the
findings requisite to the issuance or continuance of a permit
or license by the Commission. Lona Island lightino 002

(Shoreham Nuclear Power Station, Unit 1), LDP-83-22, 17 NRC
,

1983), citina, ticitop_OlltAuldisELCL (Three Mile
608, 616 (lear Station, Unit 1), ALAB-698, 16 NRC 1290, 1299Island Nuc
(1982), Inv'd_in part Ra_91htr_SIDMadi, CL1-83-22, 18 NRC 299
(1983); Lono Isltadliablina CL (Shoreham Nuclear Power
Station, Unit 1), ALA8-788, 20 NRC 1102, 1161 (1984).

6.16.3 Status of Staff Position and Working Papers

O Staff position papers have no legal significance for any
regulatory purpose and are entitled to less weight than an
adopted regulatory guide. SidlihtIn CaliforniLLdh0Dlh ,

(San Onofre Nuclear Generating Station, Units 2 & 3), ALAB-
268, 1 NRC 383 (1975); Northern,Jndiana Public Service (92 1

(Bailly Generat9ng Station, Nucie r-1), ALAB-224, 8 AEC 244
(1974). Similarly, an NRC Staff working paper or draft report
neither adopted nor sanctioned by the Commission itself has no
legal significance for any NRC regulatory purpose. Dec. h er
[ L (Catawba Nuclear Station, Units 1 & 2), ALAB-355, A NRC
397 (1976); Consoliditted Edison Co. of N..Y.. Inc. (Ind 'n
Point, Unit 2), ALAB-209, 7 AEC 971, 973 (1974). But see
Vermont Yankee Nuclear Power CorA (Vermont Yankee Nuclear

'
,

Power Station), LBP-87-17, 25 NRC 838, 857-60 (1987) (the
Licensing Board admitted contentions that questioned the

: sufficiency of an applicant's responses to an NRC Staff
| guidance document which provided guidelines for Staff review
. of spent fuel pool modification applications), aff'd in part
| and rev'd in nati, ALAB-869, 26 NRC 13, 34 (1987), reconsid.
i denied, ALAB-876, 26 NRC 277 (1987).

Nonconformance with regulatory guides or Staff positions does
not mean that General Design Criteria are not met; applicants
are free to select other methods to comply with the G.D.C.
The G.D.C. are intended to provide engineering goals rather
than precise tests by which reactor safety can be gauged.

O Petition for Emerstacy.JL RemiditLat.Linn, CLI-78-6, 7 NRC
400, 406 (1978).

I
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6.16.4 Status of Standard Review Plan

Where the appilcant useri criteria " required" by the Staff's
Standard Review Plan (NUREG-75/087, 6 2.2.3) in determining
the probability of occurrence of a postulated accident, it is
not legitimate for the Staff to base its position on a
denigration of the process which the Staff itself had pro-
mulgated. Eghl k_ Service Elec1ric and GLt_G many. Atlantic
C11LDntriLQmpm (Hope Creek Generating Station Units 1
and 2), ALAB-518, 9 NRC 14, 29 (1979).

6.16.5 Conduct of NRC Employees

(RESERVED)

6.17 QtdgrLof Licensino and Appn]_flgnds

6.17.1 Compliance with Board 0.ders

Compliance with ordert of an NRC adjudicatory board is
mandatory unless such compliance is excused for good cause.
Thus, a party may not disregard a board's direction to file a
memorandum without seeking leave of the board af ter setting
forth good cause for requesting such relief. INblic Service
[psjtn.y _qLl{ty Hamoshire (Scabrook Station, Units 1 & 2),
ALAB-488, 8 NRC 187, 190-91 (1978). Similarly, a party
seeking to be excused from participation in a prehearing
conference ordered by the board should present its justifica-
tion in a request oresented before the date of the conference.
SfJLbrask, s.ypn , 8 NRC at 191.

A Licensing Board is not expected to sit idly by when parties
refuse to comply with its orders. Pursuant to 10 CFR i 2.718,
a Licensing Board has the power and the duty to maintain
order, to ti.ke appropriate action to avoid delay and to
regulate the course of the hearing and the conduct of the
participants. Furthermore, pursuant to 10 CFR S 2.707, the
refusal of a pas ty to comply with a Coard order relating to
its appearance at a proceeding constitutes a default for which
a Licensing Board may make t.uch orders in regard to the fall-
ure as are just. lona Island Liahting_[h (Shoreham Nuclear
Power Station, Unit 1), LBP-82-ll5, 16 NRC 1923, 1928 (1982).

A party may not simply refuse to comply with a direct Board
order, even if it believes the Board decision to have baen
based upon an erroneous interpretation of the law. A
Licensing Board is to be accorded the same respect as a court
of law. Lono Island liebtina C0 (Shoreham Nuclear Power2

Station, Unit 1), LBP-82-Il5, 16 NRC 1923, 1930 and n.5
(1982). Egg 10 CFR S 2.713(a).

O
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5 6.19 |O- When an issue is admitted into a proceeding in an order of the
Board, it becomes part of the law of that case. Parties may
use the prior history of a case to interpret ambiguities in a
Board order, but no party may challenge the precedential
authority of a Board's decision other than in a timely motion
for reconsideration. ElevelanLLle11r_lC_111gn.Jattna_[L
(Perry Nuclear Power Plant, Units 1 and 2), LBP-83-18,17 NRC
501, 504 (1983).

6.18 Etecedent and Adhgranta la_ East Aaency Pratiftc

Application of the " law of the case" doctrine is a matter of dis-
cretion. W5ea an administrative tribunal finds that its declared
law is wrong and would work an injustice, it may aaply a different
rule of law in the interests of settling the case efore it correct->

ly. Eyblic Service Ch of Indiana (Marble Hill Nuclear Generating
Station Units 1 & 2), ALAB-493, 8 NRC 253, 260 (1978).

An Appeal Board does not give ilAre decisis effect to affirmation of
Licensing Board contiusions on legal issues not brought to it by way I
of an appeal.- Duke Power lon iny (Cherokee Nuclear Station, Unita 1,
2 & 3), ALAB-482, 7 NRC 979, 981 n.4 (1978).

-

A Licensing Board is required to give liare.Jethh effect only to

O an issue of law which was heard and decided in a prior proceeding.
h blig.fervice Co. of Neg_HamDihirg (Seabrook Station, Units 1 and
2), ALAB-924, 30 NRC 331, 358-59 & n.ll2 (1989), cit.ing, [E0LL
Jrabucco. 791 f.2d 1, 4 (1st Cir. 1986), and 18 liO2rg's federal
ErattjIg para. 0.402(2), at 30.

A determination of fact in an adjudicatory proceeding which is neces-
sarily grounded wholly in a nonadversary presentation is nnt entitled
to be accorded generic effect, even if the determination relates to a
seemingly generic matter rather than to some specific aspect of the

. facility in que: tion. )(ashinotELhbl12 E0Mf_.Sugly System (WPPSS
Nuclear Projects Nos. 3 & 5), ALAB-485, 7 NRC 986, 988 (1978).

Because the law does not require consistency in treatment of two
.

parties in different circumstances, the Staff does not violate
principles of fairness in considering Class 9 accidents in envi-
ronmental impact statements for floating but not land-based plants.
The Staff need only provide a reasonable explanation why the
differences justify a departure from past agency practice. Offshor.c
Egwer Systemi (floating Nuclear Power Plants), ALAB-489, 8 NRC 194,,

| 222 (1978).-
'

,

6.19 Pre-Permit Activitigi

NEPA and the Commission's implementing regulations proscribe en-
vironmentall', s ignificant construction activides associated with

O a nuclear pla.it, including activities beyond the site boundary,'

| V without prior Comnission approval. Kansas Gas & Elcetric Ch (Wolf
Creek Nuclear Generating Station, Unit 1), CL1-77-1, 5 NRC 1 (19?7).
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A * site" in this context includes land where the oroposed plant is to
be located and its necessary accouterments, including transmission
lines and access ways. LL lhe Comiss:on may authorize certain
site related work prior to issuance of P construction permit pursuant
to 10 CFR S 50.10(c) and (e). 10 CFR 6 50.10(c), which broadly
prohibits any substantial action which would adversely affect tne '

environment of the site prior to Comission approval, can clearly be
interpreted to bar, for example, road and railway construction
leading to the site, at least where substantial cicaring and grading
is involved. h1Ltte!d, ipna.

Comission regulations provide means for an applicant to obtain i

prelicensing authorization to engage in certain specified con-
struction activities. Th;se include obtaining an exemption
from licensing requirements under 10 CFR 6 50.12, pleading
special circumstances under 10 CFR $ 2.758, and demonstrating
that proposed activities will have only ILtninisti or " trivial *
environmental effects. EtanLELLL11tciticlp_, (Wolf Creek
huclear Generating Station, Unit 1), ALAB-321, 3 NRC 293 (1976);
)dtihlitqton Public.fowitt S_ypply._S.yit.cm (Nuclear Projects 3 ! 5), LBr-
77-15, 5 NRC 643 (1977). In those situations where the Comission,

does approve offsite (through an LWA or CP) or pre-permit (through an
LWA) activities, conditions may be imposed to minimize ad erse
impacts. Kansas Ga d 1)RCirji_CL , CL1-77-1, 5 NRC 1 (1977).

The limited work authorization procedure under 10 CFR 6 50.10(e)(1)
and (2) ("LWA-1") and the 10 CFR $ 50.12(b) exemption procedure are
independent avenues for applicants to begin site preparation in
advance of receiving a construction normit. knited Stalgi .Qsattlfgent
of..Enetm_.ft9htLtiaIlufu!10LCornetit10h_hnite13ee valledulbElty
(Clinch River Breeder Reactor Plant), CL1-82-23, 16 NRC 412, 423
(1982).

A request for an exemption from any Comission regulation in 10 CFR
Part 50, including the general prohibition on commencement of
construction in 10 CFR 5 50.10(c), may be (,rantee under 10 CfR

,

S 50.I2(a). Unjlgd_Sittedtpgr_tatLLgf Eneray, Proiect MADMEmtD1
Cornpr.A110L._hnDcisee Valley Authority (Clincn River Breeder Reactor
Plant), CL1-82-23, 16 NRC 412, 418 (1982).

The Commission may apply 10 CFR S 50.12 to a first of a kind pro- '

Ject. There is no indication in 10 CFR 6 50.12 that exeuptions for
conduct of site preparation activities are to be confined to typical,
ccmmercial light water nuclear power reactors. Commission practice
has been to consider each exemption request on a case-by-case basis
under the applicable criteria in the regulations- There is no
indication in the regulations or past practice that an exemption can
be granted only if an LWA-1 can also be granted or only if justified
to meet electrical energy needs. [llrLCh Rivel, iWL4, Cll-82-23,16
NRC at 419.

In determinin whether to grant , exemption pursuant to 10 CFR
S 50.12 to al ow pre-permit a(' .iies the Commission considers the

JANUARY 1992 GENERAL HATTERS 90

- _ . _ _ _ . . _ _ _ _ . . _ _ _ _ .



- .. . . - . - -. .- - - ~. - . - - - - - - - -

9

h

$ 6.19

totality of the circumstances end evaluates the exigency of the :

circumsttnces in that overall determination. Exiaent circumstances
have been found where: (1) further delay would deny the )ublic
currently needed benafits that would have been provided ay timely
completion of the facility but were delayed due to external factors,
and would also result in additional otherwise avoidable costs; and :
(2) no alternative relief has been granted (in part) or is iminent.
The Commission will weigh the exigent circumstances offered to
Justify an exemption against the adverse environmental impacts

.

'

associated eith the proposed activities. Where the environmental :
impacts of the proposed activities are insignificant, but the
potential adverse consequences of delay may be severe and an
exertption will mitigate the effects of that delay, the case is
strong for granting an exemption that will preserve the option of
realizing those benefits in spite of uncertainties in the need for
prompt action. Malled States _Qecartment of Enerav. Pro.i_esi_Ranagt
ment Corp.pnilphiennessee Valley Aq1hg.t11.y (Clinch River Breeder
Peactor Plant), CLI-83-1, 17 NRC 1, 4-6 (1983), titing, [arolian
Power and ligh1 fs.1 (Shetron Harris Nuclear Power Plant, Units 1, 2,
3 end 4), CL1-74-22, 7 AEC 938 (1974); 6Balai_ fun antilqq1ric Co.
(Wolf Creek Generating Station, Unit 1), CL1-76-20 NRC 476 (1976);
hjhinatop Public.fQwgr_Sa gly _1ytin (WPPSS Nuclear Project Hos. 3
and 5), CLI-77-II, 5 NRC 719 (1977). '

Use of the ,txemption authority under 10 CFR 5 50.12 has been made
,

available by the Commission only in the presence of exceptional
circumstances. A finding of exceptional circumstances is a dis
cretionary administi Jive finding which governs the availabilit of
an exemption. A reasoned exercise of such discretion should ta e '

into-account the equities of each situation. These equities include
the stage of the facility's life, any financial or economic hard-
ships, any internal inconsistencies in the regulation, the apili-
cant's good-faith effort to comply with the regulation from w1ich the
exemption is sought, the public interest in adherence to the
Commisson's regulations, and the. safety significance of the issues
involva. Thiese equities do not, however, apply to the requisite
findings on-public health and safety and common defense and security.
L@u Island liahtina Cq (Shoreham Nuclear Power Station, Unit 1),
CL1-84-8,19 NRC 1154,1156 n.3 (1984); Ltag_ Island _Lightina 002
(Shoreham Nuclear Power Station, Unit 1), LBP-84-45, 20 NRC 1343,
1376-1377 (1984). The costs of unusually heavy and protracted
litigation may be considered in evaluating financial or economic
hardships as an equity in assessing the propriety of an exemption.
Lqng_lt_l.and liqh. tina CJa (Shoreham Nuclear Power Station, Unit 1),
LBP-84-45, 20_NRC 1343, 1378-1379 (1984).

The public interest criterion for granting an exemption from 10 CFR
$ 50.10 under 10 CFR i 50.12(b) is a stringent one: exemptions of
this sort are to be granted sparingly and only in extraordinary
circumstances. Clinch RivqC, ntpn,16 NRC at 425, 426, citina,

.

Mshinaton Public Power Swaly_jniga (VPPSS Nuclear Power Projects
Nos. 3 and 5), CL1-77-ll. 5 NRC 719 (1977).
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i 6.19.1 '

6.19.1 Pro-LWA Activity

Unlike authorization of activities under an LWA, pre-lVA
activities may be authorized prior to issuance of a part tal
initial decision on environmental issues. WAihj.D910D Public
hgef._14pply_.5y112 (Nuclear Project s 3_ & 5), LBP-77-15, 5 NRC
643 (1977). Permission to comence activities preparatory to
construction in advance of en LWA can be sought by three
different methods. One method is to seek a determination by
the Licensing Board that the proposed activities are not
barred by 10 CFR i 50.10(c) because their impacts are da
sirjiqui (the so-called " trivial impact" standard) or minor and
fully redressible.

lhis is the preferred method when the issues involved are
2ssentially factual. The second method is to proceed in
accordance with 10 CFR i 2.758(b) under which a waiver or
exemption may be obtained from the Comission if the Board
certifies the issue presented in accordance with 10 CFR
f 2.758(d). This method should be used when an interpre-
tation or application of a regulation to particular facts is
called into question. The third method is to seek an
exemption from the Commission under 10 CFR % 50.12. The
Commission has stated that this method is extraordinary and
emphasized that it should be used sparingly. Wutdntona
D.blic POWtfr.lypplyly111m (WPPSS Nuclear Projects 3 & b),
CLI-77-II, 5 NRC 719, 723 (1977).

10 CFR 6 50.10(c) permits only that pre-tWA activity with so
trivial an impact that it can be safely said that no conceiv-
able harm would have been done to any of the interests sought
to be protected by NEPA should the application for the
facility ultimately be denied. EMbu_.S311_.CElf.ic Cq,.
(Wolf Creek Nuclear Generating Station, Unit 1), ALAB-331, 1
NRC 6 (1976), aff'd io pr i, CLI-77-1, 5 NRC 1 (1977). For
purposes of authorization of pre-LWA activity under 10 CFR
6 50.10(c), redressibility is a factor to be considered.

| Where the potential damage from the pre-LWA activity is fully
i redressible end the applicant is willing to commit to restora-
| tion of the site, a Licensing Board can permit the applicant
'

to proceed accordingly. Enas_qall_flectric.lh (Wol f Creek
Nuc h r Generating Station, Unit 1), LLI-77-1, 5 NRC 1 (1977).

! The governing standard with regr.d to pre-LWA .ctivity is
! " trivial impact," not zero impact, bqgy1 Sound P.9MRI.l.liDh1

[qmeny (Skagit Nuclear Power Project, Units 1 & 2), ALAB-446,
6 NRC 870 (197/), riygjing in part., IBP-77-61, 6 NRC 674
(1977). The fact that certain activities would entail the
removal of some trees which could not be replaced within a

! short span of time does not necessarily mean that such activ-
| ities cannot be conducted prior to issuance of an LWA. IL

| JANUARY 1992 GENERAL MATTERS 92

'
. _ _ _ . . _. _ _ _ _ _ _ - _____ _ _



-- - - _ ..--- . .__ - -- - - . - . . . - - - .

e

5 6.19.2,

'

The proscriptions in the Vild and Scenic River Act against eny
form of assistance by a Federal agency in the construction of
a water resource project which might have a oirect and adverse
impact on a river designated under the Act precludes the
granting by a Licensing Board of pre-LWA authority for
constructing a proposed sewer line to service a proposed
nuclear plant where the nuclear plant itself is considered to
be a '' water resource project." hatt Sound _P,.qq r & llaht ,

[papjLrn (Skagit Nuclear Power Project Units 1 & 2), LBP- i

77-61, 6 NRC 674, 678 (1977), rev'd in_03Lt.t. ALAB-446, 6 NRC
870 (1977).

6.19.2 Limited Work Authorization

Under 10 CFR $ 50,10(e), the Commission .nay authorire cer-
tain site-related pre-permit work which is more substan-
tial than that wrmitted under 10 CFR 9 50.10(c). Prior
to granting suc1 " limited weirk authorization" (LWA), the
presiding cfficer in the procseding must have made certain
envitonmental findings and, in some instances, health and
safety findings. Sgg 10 CFR 9 50.10(e)(1) throunh
Notice to all parties of the peorosed action is necn(3).ssary.
Carolina f. Iter & Liaht th (Shearon-Harris Nuclear Power
Plant, Units 1.-2, 3 & 4), ALAB-184, 7 AEC 229 (1974).

A limited work authorization allows preliminary construction
work to be undertaken at the applicant's risk, pending comple-
tion of later hearings covering radiological health and safety
issues. Maj.inLitAleJLDfpartment of Eneroy. Pro.iec t_EADiL91_-
DIILt.1MRu 19,nDIAlttilllaY Alttl'Er.jl.Y (Clinch R1yer Breeder
Reactor Plant), ALAB-688,16 NRC 4?l, 473 n.1 (1982), cj.thg,

i 10 CFR $ 50.10(e)(1); hhlh_SnyinfLCo. of Okl3AommA (Black
Fox Station, Units 1 and 2), ALAB-573, 10 NRC 775, 778 (1979). '

.

The cost-benefit analysis which trast be performed prior to
issuance of an LWA reqJires a determination as to whether
construction of certain site-related facilities should he
permitted prior to issuance of a construction permit but
subsequent to a determination resulting from a cost-benefit
analysis that the plant should be built. The cost 4enefit
aralysis relevant to iswance of an LWA has been handled
generically under 10 CFR 9 St.52(b). Thus, the cost-benefit
balance required for an LWA need not be specifically performed,

'

for each LWA. Rather, once a Licensing Board has made all the
findings on environmental ar,d site suitability matters re-
quired by Section SI.52(in and (c), the cost-benefit balancing
implicit in those regulations has automatically been satis-

! fled. Tennessee Vallev AyllLQrit.y (Hartsville Nuclear Plant, '

' - Units lA, 2A, 10 and 28), ALAB-380, 5 NRC 572, 579-80 (1977).

Applicants are not required to have every permit in handj before a limited Work Authorization can be granted. hblLq

!
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1Er_Y1CLf1T2MLD.f_filit4Eg (Black Fox sta+ 1on, Units 1 & 2),
LBP-78-26, 8 NRC 102, 123, 129 (1978).

,

The 00ard may conduct a separate hearing and issue a partf al
decision on issues pursuant to NEPA, general site suitability
issues specified by 10 CFR 6 50.10(e), and certain other
possiole issues for a limited work authorization. [htiled
$1AltLDID E LERLA.f_lmrm.lr21ttL33natmJanLC9IIL. ,.

lenntung Valley Autiff.11y (Clinch Riser Breeder Hr. actor
Plant), LDP-83 8,17 NRC 158,161 (1983), yAq1tfd.n.mqqt,
ALAD-755, la NRC I M 7 (1983).

Although the LWA arid construction permit aspects of the case
are simply separate phases of the same proceeding, licensing
Boards nave the authority to regulate the course of the
proceeding ard limit an intervenor's participation to issues
in which it is interested. !hited States DepJ.ttagnLg1
fMrgy. PreittLti.Ln.nesnLfatp. . Tenriesjgg.Xalln_ Agt.hgri,[y
(Clinch River Breeder Reactor Plant). ALAB-761, 19 NRC 487,
492 (1984), citino,10 CFR %) 2.718, 2.714(f),(g) (formerl y,
10 CFR 55 2.714(e),(f)).

6.19.2.1 LWA Status Pending Rcmand Proceedings

it has been held that, ehere a partial initial decirion on a
construction permit is remanded by an Appeal Board to the
Licensing Board ror further consideration, an outstanding LWA
may remain in effect pending resolution of the CP issues
provided that little t.onsquential environmental damage will
occur in the interim. [lpf_ij Lfpner & Ligh L.CL (St. Lucie
Nuclear Power Plant, Unit ''), ALAB-335, 3 NRC 830 (1976). On
appeal of this decision, however, the Ccurt of Appeals stayed
the effectiveness of the LWA pending alternate site considera-
tion by the Licensing Board on the grounds that it is
anomulous to allow construction to take place at one site
whiie the Board is holding further hearings on other sites.
}Jp.dden.L HPC, 589 F.2d 1115 (D.C. Cir.1978).

6,20 kgulat.ipm

The proper test of the validity of a regulation is whether its normal
and fair interpretation will deny persons thair statutnry rights.
OnktPower_C.q, (Catawba Nuclear Station, Units 1 and 2), CL1-83-19,
17 NnC 1041, 1047 (1983), Cfling, Amffrjcan Try.cking Assqqlittiqn v.
United Shtf.1, 027 f.2d 1313,1318-19 (D.C. Cir.1980).

6.20.1 Ccmpliance with Regulations

All participants in NRC adjudicatory proceedings, whether
lawyers or laymen, have an obligation to familiarize them-
selves with the NRC Rules of Practice. The fact that a party
may be a newcomer to NRC proceedings will not excuse that
party's noncompliance with the rules. Bostqn (dison Catn

!
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O i 6.20.3
1

(Pilgrim Nuclear Pcwer Station), ALAD-816 27 NRC 461, 461
n.24 (1985), C1!. lag, D.uktfoXer_CL (Perk |ns Nuclear Station, .

Units 1, 2, and 3?, ALAB-615, 12 NRC 3f0, 352 1980),which
aqtat, [[qu1Lon L1ahtino_ and Pour __(L (Allens(Cr(ek Nuclear

,

Genersting Station, Unit 1), ALAB-C09, 12 NRC 172, 173 n.1
(lHO).

Applicants and licensees must, of course, comply with the
Comission's reguht ons, but the Staff may not compel an ,

,

applicant or licensee to do niore than the regulations require '

without a hearing. Vermont unkee Nucitet._ Power CQrh
4(VermontYankeeNuclearPowerStation),AIAB-194,7AEC431,45, 40 n.32 (1974).

The power to grant exelnptions from the regulations has not
been delegated to Licensing Boards and such Boards, therefore,
lack the authority to grant exemptions. S.MLthtr1LEAlif.9Init
[dlipA_(h (Sa') Onofre Nuclear Generating Station, Units 2 &
3), LDP-77-35, 5 Nkt 1290, 1291 (1977).

6.20.2 Comission Policy Statements !

.

A Commission solicy statement is binding upon the Commission's
adjudicatory )oards. 81111uim.i Power & Lisht_f L (GrandA Gulf Nuclear Station, l' nits 1 and 2), ALAB-104,16 NRL 1725,(j 1732 n.9 (1982), Elling, IfDI.thfan. States Power CL (Prairie '

Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7
NRL 41, 51 (1978), Ifmanded on other aravnds sub nom Minney
1211 3. Nuclear _Ren]31gr.yl ammissiqa, 602 f.2d 412 (D.C. Cir.
1979); Eh11td9]Dhia Electriclo (Limerick hierating Station, ;

Units I and ?), ALAD-819, 22 NRC 681, 695 (1985), (11ing,
;

Potomac Electric fLw_er Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB-218, 8 AEC 79, 82-83 (1974).

.

6.20.3 Regulatory Guides

Staff regulatory guides are not regulations and do not have
the force of regulations. When challenged by an rpplicant or
licensee, they are to be regarded merely as the views of one
party, although they are entitled to considerable crima facie
weight. Sn Section 6.16.2 and cases cited therein.
[qasumers Pqwfttlp2 (Big Rock Point Nuclear Pirnt) ALAB-725, ;

17.NRC b62, 568 and n.10 (1983); Long_Libtad Liohtir,a Co;

s
(Shoreham Nuclear Power Station, Unit 1), LGP-83-22,17 hRC
608, 616 (1983), .citjag, (!fLir.0A0lilin_lai. tor _Ch (Three Mile
1sland l'uclear Station, Unit 1). ALAB.696, 16 NRC 1290, 1298-
99 (1982), Egy'd la_part oa_q. her aroundt CLI-83-22,18 NRCt

299 (1983).
l

-

In the absence of cther evidence, adherence-to regulatory
, guidance may be sufficient to demonstrate compliance with
; regulatory requirements. ligtropolitaqE11pIL(q.,. (Three Mile,

l Island Nuclear Station, Unit No. 1), AIAB-698, 16 NRC 1290,
1
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1299 (1982) (Egy'L1LMIL9 Lather _gtgyndi, CL1-83-22,18 NRC
299 (1983)) Ell 1Eg, Efil110n.1DGar90ntyJnd_lerpg(111
Acliqu, CL1-78-6, 7 NRC 400, 406 A07 (1978); Lang W land
Linttling_I L (Shoreham Nuclear Pr.wcr Station, Unit 1), LBP-
83-22, 17 NRC 608, 616 (1983). Generally speaking, however,
such guidance is treated simp y as evidence of legitimate
means for complying with regu atory requirement 5, and the 1

Staff is required to demonstrate the validity of its guidance j
if it is called into question during the course of litigation. -

lhCre Mill 111and,129t4,16 NRC at 1299, tilin9, Ett00.nl '

1AuktgAEltaLERMfflarh (Vermont Yankee Nuclear Power
Station CL1-74-40, 8 ACC 809, 811 (1974); Eh11adelphia
Eletir_idh (Limerick Generating Station, Units 1 and 2i,
ALAD-819, 22 NRC 681, 73/ (1985).

Honconformance with regulatory guides or Staff positions
oces not mean that the General Design Criteria (G.D.C.)
are not met; applicants are free to select other methods
to comply with the G.D.C. The G.D.C. are intended to
provide engineering goals rather than precise tests by
which reactor safety can be gauged. EtijlinalqLL!tttgency
Anillegedial Action, CL1-78-6, 7 NRC 400, 406 (1978),

Methods and solutions different from those set out in the
guides will be acceptable if they provide a basis for the
findings requisite to the issuance or continuance of a permit
or license by the Commission. Lena_liland_L19h11n93L
(Shoreham Nuclear Power Station, Unit 1), LBP-83-22, 17 NRC
608, 616 (1983), citiLg, Metropal.fla d.disn d h (Three Mile
Island Nuclear Station, Unit 1), ALAB-698, 16 NRC 1290, 1299
(1982), rev'd.inJAr1 on pther nroundi, CL1-83-22,18 NRC 299
(1983).

While it is clear that regulatory guides are not regulations,
are not entitled to tre treated as such, need not be followed

by applicants, and do not purport to represent the only
satisfactory inethod of meeting a specific regulatory require-
ment, they do provide guidance as to acceptable modes of
conforming to specific regulatory requirements, fd]f Slalgi
L!111111fd l a (River Bend Station, Units 1 1 2), ALAB-444, 6,

NRC 760 (1977); EirLECatggi_ ton fodnftraljn9Aclear Epwgr
Plan 11 CL1-81-ll, 13 NRC 778 (1981), indeed, the Commission
itself has indicated that conformance with regulatory guides
is likely to result in compliance with specific regulatory
requirements, though, as stated previously, noncon'ormance '

with such guides does not 'nean noncompliance with the
regulations. Ee11119n for [mptgenEy_a_0(1_RtLngdigl AC1hh,
CLl-78-6, 7 kt1C 400, 406-07 (1978),

Licensees can be required to show they have taken steps to
provide equivalent or better measures than called for in
regulatory guides if they do not, in fact, comply with the
specific reqairements set forth in the guides. (nrnglidaled
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[dlion Co. of Q (Indian Point, Unit 2) and Eowetlgtharib
91_thL111titofJ1 (Indian Point. Unit 3), LBP-82-105, '6
NRC 1629, 1631 (1982).

6.20.4 Challenges to Regulations

In Baltimore Gas __& Electric.fh (Calvert Cliff s Nuclear Pcwer
Plant, Units 1 & 2), Com'n's Hem. & Order, 2 CCH At. Eng. t .
Rep. i 11,578.02 (1969), the Comission recognized the general
principle that regulations are not subject to amendment in I

individual adjudicatory proceedings. Under that ruling, now
supplanted by 10 CFR i 2.758, challenges to the regulations
would be permitted in only three limited situations:

(1) where the regulation was claimed to be outside the
Comission's authority;

(2) where it was clattned that the regulation was not pro-
mulgated in accordance with applicable procedural
requirements;

(3) in the case of radiological safety standards, where
it was claimed that particular standards were not
within the broad discretion given to the Commission by
the Atomic Energy Act to establish.

The Comission directed Licensing Boards to certify the
question of the validity of any challenge to it prior to
rendering any initial decision. Thus, the Commission adheres
to the fundamental principle of administrative law that its
rules are not subject to collateral attack in adjudicatory
proceedings. Catollfut_fgyer & Licht .0L (Shearon Harris
Nuclear Power Plant, Units 1 and 2), LBP-82-Il9A, 16 NRC 2069,
2073 (1982).

| No challenge of any kind is permitted, in an adjudicatory
proceeding, as to a regulation-that is the subject of ongoingi

'

rulemaking. }{l100DS10llgetric Powerlh (Point Beach Nuclear
| Plant, Unit 2), ALAB-78, 5 AEC 319 (1972); Vermont Yankeg

hcliutr_fower Coro2 (Vermont Yankee Nuclear Power Station),
ALAB-57, 4 AEC 946 (1972), in such a situation, the appropri-
ate forum for decir'ing a challenge is the rulemaking proceed-

| ing itself. Union Electric Co. (Callaway Plant, Units 1 & 2),
| ALAB-352, 4 NRC 371 (1976).

| The-assertion cf a claim in an adjudicatory proceeding that a
regulation is invalid is barred as a matter of law as an
attack upon- a regulation of the Comission. Eacific Gail
fhrtric Ch (Diablo Canyon Nuclear power Plant, Units 1 & 2),
ALAB-410, 5 NRC 1398, 1402 (1977); Metrooolitan EditonlpmaiLD1'

/m) -(Three Mlle Island Nuclear Station, Unit 2), ALAB-456, 7 NRC

|(/
63, 65 (1978); Egblic Service Co. of New HjLmnshiie (Seabrook
Station, Units 1 and 2), LBP-86-25, 24 NRC 141, 144 (1986);
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Attericart.Enlear_CerratAligt) (Revision of Orders to Modify
Source Materials Licenses), CL1-86-23, 24 NRC 704, 709-710 1

(1986): Llor_tddoxet_AnLLishLCs2 (Turkey Point Nuclear |

Generatin Plant, Units 3 and 4), L8P-90-4, 31 NRC 54, 71 )

(1990). it b blic.Jery_ ice _ Cat._n Lliew_l]A mihlte (5eabrook
Station, Units 1 and 2), ALAB-875, 26 NRC 251, 256 (1987);
bbli. cms.try1Ctl0x.DfJltW li4@illing (5eabrook 5tation, Units
1 and 2), CL1-89-8, 29 NRC 399, 416-17 (1989). Consequently,
under current regulations, there can be no challenge of any
kind by discovery, proof, argument, or other means except in
accord with 10 CfR i 2.758. Potomacllf1tric_hxttda.
(Douglas Point Nuclear Generating Station, Units 1 & 2), ALA8-
218, O AEC 79, 88-89 (1974); flLiladtlphia ElecitiqJn
(Limerick Generating Station, Units 1 & 2), ALAB-262, 1 NRC
163, 204 (1975); lii1Lt111ppi_hxtt_anLLighLCp.1 (Grand Gulf
Nuclear Station, Units 1 and 2), LBP-82-92,16 NRC 1376,1385,
Af['d, ALA8-704,16 NRC 1725 (1982); hc1[ic_1tL1_E)1q1ric
ini (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
728, 17 NRC 777, 804 n.82 (1983), review dgaird, CL1-83-32, 18_

NRC 1309 (1983); [qu111ang h W2r & Lich1_CD2 (Waterford Steam
Electric Etation, Unit 3), ALAB-732, 17 NR; 1076, 1104 n.44
(1983); Publis_lery_ite_Co. of liexJigmoshire (Seabrook Station,
Units 1 and 2), LBP-66-24, 24 NRC 132, 136, 138 (1986).

Under Section 2.758, the regulation must be challenged by
way of a petition requesting a waiver or exception to the
regulation on the sole ground of "special circumstances"
(11g4, because of special circumstances with respect to the
subject matter of the particular proceeding, application of
the regulation would not serve the purposes for which the
regulation was adopted. 10 CFR i 2.758(b)); Public Service
[sm af_lig Lliamihire (Seabrook Station, Units 1 and 2), LBP-
86-25, 24 NRC 141, 145 (1986); bblic Setyire Co. ALfiew
tiamoshire (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC
7, 16 (1988); bblic Servict Co. of New llAnahlte (Seabrook
Station, Units 1 and 2), CL1-88-10, 28 hRC 573, 595 (1988),
raconsid.__ denied, CL1-89-3, 29 N3C 234 (1989). Pursuant to 10
CFR 5 2.1239(b), the same standard is applicable to the waiver
of a regulation in a materials licensing proceeding conducted
under the Sub) art L informal adjudicatory procedures.
CurrJtori.of t it._Qalytrsity of Hissouri. LBP-90-23, 32 NRC
7, 9 (1990). Special circumstances are present only if
the petition properly pleads one or more facts, not
common to a large class of applicants or facilities, that
vere not considered either explicitly or by necessary
implication in the proceeding leading to the rule sought
to be waived. Also, the special circumstances must be
such as to undercut the rationale for the rule sought to
bc waived. Skib.tqqh, CL1-88-10, lynra, 28 NRC at 596-97,
ratonsid denied, CL1-89-3, 29 NRC 234 (1989). The peti-

| tion must be accompanied by an affidavit. Other parties
to the proceeding may respond to the petition. if the
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i 6.20.4O petition and responses, considered together, do not make a
prima facie showing that application of the regulation would
not serve the purpose intended, the Licensing Board may not go
any further, if a prira facie showing is made, then the issue
is to be directly certified to the Commission (not to the
Appeal Board - 10 CFR G 2.758(d)) lo Canyon Nuclear Power

for determination, let
Pacific Gas and Ei ntric Co# (Diab
Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 804 n.82 (1983),
raylew_dtahd, CL1-83-32,18 NRC 1309 (1983); Grgrqia Power
[92 (Vogtle Nuclear Plant, Units 1 and 2), LBP-84-35, 20 NRC
887, 890 (1984); Cleveland Electric liigminatina Co. (Perry
Nuclear Power Plant, Units 1 and 2), LBP-85-33, 22 NRC 442,
445 (1985); Public Service Co. of New Ham _pdjrg (Seabrook
Station, Units 1 and 2), ALAB-875, 26 NRC 251, 256 (1987). A'

waiver petition should not be certified unless the petition
indicates that a waiver is necessary to address, on the
merits, a significant safety problem related to the rule
sought to be waived, hhliq_ler.yRg Co. of New Hamoshire
(Seabrook Statton, Units 1 and 2), CL1-88-10, 28 NRC 573, 597
(1988), rffansid. denied, CL1-89-3, 29 NRC 234 (1989). In the
alternative, any party who asserts that a regulation is
invalid may always petition for rulemaking under 10 CFR Part
1. Subpart H (il 2.800 2.807).

1he provisions of 10 CFR 6 2.758 do not entitle a petitionerO for a waiver or exception to a regulation to file replies to
the responses of other parties to the petition. hh]R
ler.yjst Co. of New Hamoshire (Seabrook Station, Units 1 and
2), LBP-87-12, 25 NRC 324, 326 (1987).

An attack on a Commission regulation is 9rohibited unless the
petitioner can make a prima facie showing of special circum-
ttances such that applying the regulation would not serve the
purpcse for which it was adopted. The prima fach showing
must be made by affidavit. Gulf St. alt.s Utilities _Com (River
Bend Station, Units 1 and 2), LBP-83-52A,18 NRC 265, 270
(1983), giLing, 10 CFR 6 2.758. Egg Public Service Co. of Nag
flampildtf (Seabrook Station, Units 1 and 2), LBP-87-12, 25 NRC

_

324, 326 (1987).

To make a p g a._fnia showing unde? 10 CFR { 2.758 for
waiving a regulation, a stronger showing than lack of
reasonable assurance has to be made. Evidence would have to
be presented demonstrating that the facility under review is
so different from other projects that the rule wculd not serve
the purposes for which it was adopted. Houston Lichtino and
Eggf_(92 (South Texas Project, Units 1 and 2), LBP-83-49, 18
NRC 239, 240 (1983).

Another Licensing Board has applied a " legally sufficient"
standard for the prima facie showing, According to the Board,

s"/ the question is whether the petition with its accompanying
affidavits as weigheci against the responses of the parties
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5 6.20.4 |
,

presents legally sufficient evidence to juttify the waiver or I

exception from the regulation. E Alic Service Co. of 4tw )
Umpihjn (Seabrook Station, Units 1 and 2), LDP-87-12, 25 NRC '

324, 328 (1987). See also EgblLC_S.etylce_CL_JCigtlinpibing
(Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 22
(1988).

A request for an exception, based upon claims of costly
delays resulting from compliance with a regulation, rather
than claims that application of the regulation would not serve
the purposes for which the regulation was adopted, is properly
filed pursuant to 10 CFR 5 50.12 rather than 10 CFR i 2.758.
City _ eland Electric Illuminatino Co2 (Perry Nuclear Power
Plant, Units 1 and 2), LBP-85-33, 22 NRC 442, 444-45 (1985).

A request for an exception is properly filed pursuant to 10
CFR 6 50.12, and not 10 CfP. 5 2.758, when the exception: (1)
is not directly related to a contention being litigated in the
proceeding; and (2) does not involve safety, environmental, or
common defense and security issues serious enough for the
Board to raise on its own initiative. E M.y, inpn , 22 NRC at
445-46.

An Appeal Board has determined that it has the authority to
consider a rnotion for interlocutory review of a Licensing
Board's scheduling order involving a Section 2.758 petition.
The Board found that the only express limitation on its normal
appellate jurisdiction is the requirement, pursuant to
footnote 7 of Section 2.758, of directed certification to the
Commission of a Licensing Board's determination that a pf.J.ma
IAgjig showing has been established. The Board determined
that, except in that specific situation, it could exercise its
r.ormal appellate authority, including its authority to
consider interlocutory Licensing Board rulings through
directed certification. Public Service Co. of New litmp1hing

, (Seabrook Station, Units 1 and 2), ALAB-060, 25 NRC 63, 67
| (1987).

| The ECCS final Acceptance Criteria as set forth in 10 CFR
6 50.45 and Appendix K to 10 CFR Part 50 assume that ECCS
will operate during an accident. On the other hand, Class
9 accidents postulate the failure of ECCS. Thus, on its
face, consideration of Class 9 accidents would appear to
be a challenge to the Commission's regulations. However,
the Commission has squarely held that the regulations do

I not preclude the use of inconsistent assumptions about
ECCS failure for other purposes. Thus, the prohibition of

,

challenges to the regulations in adjudicatory proceedingsI

| does not preclude the concideration of Class 9 accidents
and a failure of ECCS related thereto in environmental impact
statements and proceedings thereon. Offshore Pgwer Systems
(floating Nuclear Power Plants), ALAB-489, 8 NRC 104. 221

; (1978).
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/' 5 6.21.1
(x 6.20.5 Agency's Interpretation of its Own Regulations

The wording of a regulation generally takes precedence over
any contradictory suggestion in its administrative history.
Dukt_Equer Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-
687, 16 NRC 460, 469 (1982); Public Service Co. o Lhts
Ratns1Mn (Seabrook Station, Units 1 and 2), LBP-89-38, 30 NRC
725, 745 (1989); EtAusler_Latentsdes. Larsen Laboratp11th
Dr_lon ChealgtLCo. . and John P. Larsen, LDP-89-39, 30 NRC 746,
756 (1989).

Where NRC interprets its own regulations and where those regu-
lations have long been construed in a given way, the doctrine
of stare dc.tjjlil will govern absent compelling reasons for a
different interpretation; the regulations may be modified, if
appropriate, through rulemaking procedures. Rcw Enaland Power
Ch (NEP Units 1 and 2), Public Settice Co..sL.tLqw_llemD3hitt
Seabrook Station, Units 1 & 2), ALAB-390, 5 NRC 733, 741-42
1977).

6.21 Bulemakina

Rulemaking procedures are covered, in general, in 10 CFR $$ 2.800-
2.807, which govern the issuance, amendment and repeal of regula-

/N tions and public participation therein. It is well established that
an agency's decision to use rulemaking or adjudication in dealing
with a problem is a matter of discretion. [j n frstection fo.t

Operatina tiaclear Power Plg[tta, Cll-81-ll,13 NRC 778, 800 (1981),
gj.1. lag, @CP v. FPC, 425 U.S. 662, 668 (1976).

The Commission has authority to determine whether a particular issue
shall be decided through rulemaking, through adjudicatory considera-
tion, or by both means. Csalymers Power CL (Midland Plant Units 1
and 2), LBP-82-Il8, 16 NRC 2034, 2038 (1982), ci t ino L.P_,.C . v.
T_exaco. Inc., 377 U.S. 33, 42-44 (1964); United._lia.tes v. 51qtgr

in the exercise of that
Broadcastina Co., 351 U.S. 192, 202 (1955) limit the adjudicatory

,

authority, the Commission may preclude or
consideration of an issue during the pendancy of a rulemaking.
Hidlartd, s.V2n,16 NRC at 2038.

When a matter is involved in rulemaking, the Commission may elect to
require an issue which is part of that rulemaking to be heard as
part of that rulemaking. Where it does not impose such a require-
ment, an issue is not barred from being considered in adjudication
being conducted at that time. (snigmers Powet_Ch (Hidland Plant,
Units 1.and 2), LDP-82-63, 16 NRC 571, 584-585 (1982); LBP-82-Il8,
16 NRC 2034, 2037 (1982).

6.21.1 Rulemaking Distinguished from General Policy Statements

O()
While notice and comment procedures are required for rule-
making, such procedures are not required for issuance of
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a policy statement by the Commission since policy state-
ments are not rules. Vermont Yankee _Huclear Power Cory2
(Vermont Yankee Nuclear Power Station), CL1-76-14, 4 NRC 163
(1976).

6.21.2 Generic issues and Rulemaking

The Commission has indicated that, as a rule, generic safety
questions should be resolved in rulemaking rather than
adjudicatory proceedings. Its ygymont Yankee Nuclear _f9Mr
(2rP_ (Vermont Yankee Nuclear Power Station), CL1-74-40, 8 AEC
809, 814-15, clarified, CL1-74-43, 8 AEC 826 (1974). In this
vein, it has been held that the Commission's use of rulemaking
to set ECCS standards is not a violation of due process,
h ion.of Concerned Scientists v._ A[C, 499 f.2d 1069, 1081-82
(D.C. Cir. 1974).

It is within the agency's authority to settle factual issues
of a generic nature by means of rulemaking. Minnesota v. NRC,
602 F.2d 412, 416-17 (D.C. Cir. 1979) and [[glqqy l q11on y,
6LC, 492 F.2d 998,1002 (2d Cir.1974), gitrd in [ir_c Prolic.-
ilon for Oograting Nuclear Poyer Plants, CL1-81-ll,13 NRC
778, 802 (1981), An agency's previous use of a case-by-case
problem resolution method does not act as a bar to a later
effort to resolve generic issues by rulemaking. Pacific Corsi
fJ1rDpfAILCanferense v. hitad_S131f . 350 F.2d 197, 205-06
(9th Cir.), sfrt. denied, 382 U.S. 958 (1965), gitad_in Fire
Etotection, lura, and the fact that standards addressing
generic concerns adopted pursuant to such a rulemaking
proceeding affect only a few, or one, licensee (s) does not
make the use of rulemaking improper. Hercules. Inc. v. EPA,
598 F.2d 91,118 (D.C. Cir.1978), cited in f_1Le_frotection,
innra.

Waiver of a Commission rule is not appropriate for a generic
issue. The proper approach when a problem affects nuclear
reactors generally is to petition the Commission to promulgate
an amendment to its rules under 10 CFR 9 2.802. If the issue
is sufficiently urgent, petitioner may request suspension of
the licensing proceeding while the rulemaking is pending.
Cleveland Electric 111umipating_(92 (Perry Nucleat i wer
Plant, Units 1 and 2), LBP-81-57, 14 NRC 1037, 1038-d (1981).

6.22 Reicarch BrAc19ra

10 CFR S 50.22 constitutes the Commission's determination that if
more than 50% of the use of a reactor is for commercial purposes,
that reactor must be licensed under 4103 of the Atomic Energy Act
rather than s 104. Section 104 licenses are granted for research
and education, while Section 103 licenses are issued for industrial
or commercial purposes. Jhelegents of the University of Cal 1[Qrnia
(UCLA Research Reactor), LBP-83-24,17 NRC 666, 670 (1983).
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6.23 DiscifJure of Infomation_10 the Public

10 CFR i 2.790 deals generally with NRC practice and procedure in
making NRC records available to the public. 10 CFR Part 9 specifi-
cally establishes procedures for implementation of the freedom of
Information (10 CFR li 9.3 to 9.16) and Privacy (10 CFR ll 9.50,
9.5:) Acts.

Under 10 CFR i 2.790, hearing boards are delegated the authority and
obligation to determine whether proposals of confidentiality filed
pursuant to Section 2.790(b)(1) should be granted pursuant to the
standards set forth in subsections (b)(2) through (c) of that
Section. Msconsinllectric Power Co. (Point Beach Nuclear Plant,
Units 1 and 2), LBP-81-62, 14 hRC 1747, 1755-56 (1981). Pursuant to
10 CFR i 2.718, Boards may issue a wide variety of procedural orders
that are neither expressly authorized nor prohibited by the rules.
They may permit intervenors to contend that allegedly proprietary-

submissiont should be released to the public. They may also<

authorize discovery or an evidentiary hearing that is not relevant
to-the contentions but is relevant to an important pending procedural
issue, such as the trustworthiness of a party to receive allegedly
proprietary material. However, discovery and hearings not related to >

contentions are of limited availability. They may be granted, on
motion, if it can be shown that the procedure sought would serve a

f sufficiently important purpose to justify the associated delay and
cost. Msconsin Electric Pontih (Point Beach Nuclear Plant, Units
1 and 2), LBP-82-2, 15 NRC 48 (1982).

Under Chr.yM en Corp. v. Brown, 441 U.S. 281, 60 L.Ed.2d 208, 99 S.
Ct. 1705 (1979), neither the Privacy Act nor the freedom of Informa-
tion Act gives a private individual _the right to prevent disclosure
of names of individuals where the Licensing Board elects to disclose.
Metropolitan Edison th (Three Mile Island Nuclear Station, Unit 1),
LBP-81-50, 14 NRC 888, 891 (1981),

in Rbconsin Electric Power CL (Point Beach Nuclear Plant, Units 1
and 2), LBP-82-33, 15 NRC 887, 891-892 (1982), the Board ruled that
thn names and addresses of temporary employees who have worked on a
tube-sleeving project are relevant to intervenor's quest for infor-
mation about quality assurance in a tube-sleeving demonstration

| project. Since applicants have not given any specific reason to fear
that intervenors will harass these individuals, their names should
be disclosed so that intervenors may seek their voluntary cooperation
in provid'ng information to them.

|

! In the Seabrook offsite emergency planning proceeding, the
I Licensing Board extended a protective order to withhold fmm

public disclosure the identity of individuals and-organizations
who had agreed to sup)1y services and facilities which would be'

needed to implement t1e applicant's offsite emergency plan.
- O The- Board 'noted the emotionally charged atmosphr:re surroundino

,

the Seabrook facility, and, in particular, the possibility'

| that-opponents of the licensing of EeAh.rpd would invade the
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a>plicant's commercial interests and the suppliers' right to privacy
t1 rough harassment and intimidation cf witnesses in an attempt to
improperly influence the licensing process. hbilLicnittfL_of
tiettlippittttg (Seabrook Station, Units 1 and 2), LBP-88-8, 27 NRC
293, 295 (1988).

6.23.1 freedoa of Information Act Disclosure

Under FOIA, a Commission decision to withhold a document from
the public must be by majority vote. hbl ic . S.gnite_Ch_of
EllAhona (Black Fox Station, Units 1 and 2), CL1-80-35, 12 NRC
409, 412 (1980).

While f01A does not establish new government privilegee
against discovery, the Commission has elected to incorporate
the exemptions of the FOIA into its own discovery rules.
(mttumers Pownr_CQ2pm y (Palisades Nuclear Power facility),
ALJ-80-1, 12 NRC 117, 121 (1980).

Section 2.790 of the Rules of Practice is the NRC's pro-
malgation in obedience to the Freedom of Information Act.
Palisades, Etpn , 12 NRC at 120.

Section 2.744 of the Rules of Practice provides that a
presiding officer may order production of any record exempt
under Section 2.790 if its " disclosure is necessary to a
proper decision and the document is not reasonably obtainable
from another source." This balancing test weighs the need for
a proper decision against the interest in privacy. tieltopall;
. tan Jdison C0 (Three Mile Island Nuclear Station, Unit 1),2

LBP-81-50, 14 NRC 888, 892 (1981).

The presiding officer in an informal hearing lacks the
authority to review the Staff's procedures or determinations
involving F0IA requests for NRC documents. However, the
presiding officer may compel the production of :ertain of the
requested documents if they are determined to be necessary for
the development of an adequate record in the proceeding.
Alfeed J. Morabito (Senior Operator License for Beaver Valley
Power Station, Unit 1), LBP-87-28, 26 NRC 297, 299 (1987).

Although 10 CfR i 2.744 by its terms refers only to the
production of NRC documents, it also sets the framework for
providing protection for NRC Staff testimony where disclosure
would have the potential to threaten the public health and
safety. (pamonwealth [ditaa [L (Byron Nuclear Power Station,
Units 1 and 2), LBP-83-40, 18 NRC 93, 99 (1983).

Nondisclosure of commercial or financial information pursuant
to F0IA Exemption 4, 5 U.S.C. s 552(b)(4), may be appropriate
if an agency can demonstrate that public disclosure of the
information would harm an identifiable agency interest in
efficient program operations or in the effective execution of
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its statutory responsibilities. The mere assertion that
disclosure of confidential information provided to the NRC by 1

a private organization,will create friction in the relation-
ship between the NRC and the private organization does not-

satisfy this standard. Critical.jinLEngrgy Pro.iect v. NRC,
931 F.2d 939, 043-945 (D.C. Cir. 1991). Also, commercial or

,

financial information may be withheld if disclosure of the
information likely would impair the agency's ability tn obtain
necessary information in the future. To meet this standard,
an agency may show that nondisclosure is required to maintain
the qualitative value of the information. Critical Mass,
igpn . 93) F.2d at 945-947, gjtina, National.. Parks and
C.gnservatit Auqqjation v. Morton, 498 F.2d 765, 770 (D.C.,

Cir. 1974).

The Commission, ;n adopting the standards of Exemption 5, and
'

,

the "necessary to a proper decision" as its nocument privilege
standard under 10 CFR f 2.744(d), has adopa d traditional work
product / executive privilege exemptions from disclosure.
EAlj tgin, supra,12 NRC at 123.

The Government is no less entitled to normal privilege than is
any .aher party in civil litigation. Palisadu, iu.pn,12 NRC
at 127.

b
.( Any documents in final f orm memorializing the Dirstor's

decision not to issue a notice of violation imposing civil
penalties does not fall within Exemption 5. Palisad u ,
supra, 12 NRC at 129.

A person who has submitted an F0IA request to an agency must
exhaust all administrative remedies before filing a lawsuit
seeking production of the documents. An agency has 10 working
days to respond to the request. 5 U.S.C. 6 552(a)(6)(A). If

the agency has not responded within this 10-day period, then
the requester has constructively exhausted the administrative
remediet and may file a lawsuit. 5 U.S.C. 6 552(a)(6)(C).
However, if the agency responds after the 10-day period, but ,

,

| before the requester has filed suit, then the requester must i

exhaust all the administrative remedies. Ogle by v. United
L

States De.urtment of th_e Army, 920 F.2d 57, 63-65 (D.C. Cir.
(1990).'

An agency must conduct a good faith search for the requested
records, using methods which reasonably can be expected to
produce the information requested. Qalub.y, typn, 920 F.2d
at 68.

6.23.2 Privacy Act Disclosure

_

(RESERVED)

'

|
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6.23.3 Disclosure of Proprietary Information

10 CfR S 2.790, which deals generally with public inspection
of NRC official records, provides exemptions from public
inspection in appropriate circumstances. Specifically,
Section 2.790(a) establishes that the NRC need not disclose
information, including correspondence to and from the NRC
regarding issuaace, denial, and amendment of a license or
permit, where such information involves trade secrets and
commercial or financial information obtained from a person as
privileged or confidential.

Under 10 CFR 5 2.790(b), any person may seek to have a
document withheld, in whole or in part, from public disclo-
sure on the grounds that it contains trade secrets or is
otherwise proprietary. To do so, he must file an application
for withholding accompanied by an affidavit identifying the
parts to be withheld and containing a statement of the
reasons for withholding. As a basis for withholding, the
affidavit must specifically address the factors listed in

Section 2.790(b)(4). If the NRC determines that the informa-
tion is proprietary based on the application, it must then
determine whether the right of the public to be fully
appraised of the information outweighs the demonstrated
concern for protection of the information.

For en affidavit to be exempt from the Board's general
authority to rule on proposals concerning the withholding
of information from the public, that affidavit must meet
the regulatory requirement that it have " appropriate mark-
ings". When the plain language of the regulation requires
" appropriate markings", an alleged tradition by which Staff
has accepted the proprietary nature of affidavits when
only a portion of the affidavits is proprietary is not
relevant to the correct interpretation of the regulation.
In addition, legal argument may not appropriately be with-
held from the public merely because it is inserted in an
affidavit, a portion of which may contain some proprietary
in formation. Affidavits supporting the proprietary nature
of other documents can be withheld from the public only
if they have " appropriate markings". An entire affidavit
may not be withheld because a portion is proprietary. The
Board may review an initial Staff determination concerning the
proprietary nature of a document to determine whether the
review has addressed the regulatory criteria for withholding.
A party may not withhold legal arguments from the public by
inserting those arguments into an affidavit that contains some
oroprietary information. Wisconsin Electric power Co. (point
ueach Nuclear Plant, Units 1 and 2), LBP-82-5A,15 NRC 216
(1982).

O
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6.23.3.1 Protecting Information Where Disclosure is Sought in an
Adjudicatory Proceeding

To justify the withholding of information in an adjudicatory
proceeding where full disclosure of such information is
sought, the person seeking to withhold the information must
demonstrate that:

(1) the information is of a type customarily held in
confidence by its originator;4

(2) the inforniation has, in fact, been held in coafidence;

(3) the information is not found in public sources;

(4) there is a rational basis for holding the information in
confidence.

Kansas Gas & Electric Co. (Wolf Creek Generating Station,
Unit 1), ALAB 327, 3 NRC 408 (1976).

The Government enjoys a privilege to withhold from dis-
closure the identity of persons furnishing information

. about violations of law to officers charged with enforcing
-O the law. Rovario v. United States,.353 U.S. 53, 59 (1957),
Q cited in Houston Lichtina and Power Co.-(South Texas

Project, Units 1 and 2), ALAB-639, 13 NRC 469, 473 (1981).
This. applies not only in criminal bct also civil cases,
In re United States, 565 F.2d 19, 21 (1977), cert. denied
tub nom. , Eq)) v. Socialist Workers Party, 436 U.S. 962
(1978), and : Commission- proceedings as well, RQI.thEn
States Power Ch (Monticello Plant, Unit 1), ALAB-16,
4 AEC 435, affirmed by the CommisSJSD, 4 AEC 440 (1970);
10 CFR S 2.744(d), i 2.790(a)(7); and is embodied in FOIA,
5 U.S.C. i 552(b)(7)(D). The_ privilege is not absolute;
where an informer's identity is (1) relevant-and helpful
to the defense of an accused, or (2) essential to a fair
determination of a cause (Rovario, Et9r_g); it must yield.
ilowever, the Appeal Board reversed a Licensing Board's,

order to the Staff to reveal the names of confidential
informants (subject to a protective order) to intervenors

L as an abuse of discretion, where the Appeal Board found
L that the burden to obtain the names of such informants is not

met by intervenor's speculation that identification might be
of some assistance to them. To require disclosure in such a

| case would contravene NRC policy in that it might jcopardize
| the likelihood of receiving similar future reports, Spo.tllh
'

E M > E LA-

p for a detalled listing of the factors to be considered by a
( l Licensing Board in determining whether certain dacuments

! G1 should be classed as proprietary and withheld from disclosure
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in an adjudicatory proceeding, ste Wisconsin Electric Powtt
_

[L (Point Beach Nuclear Plant, Unit 2), ALAB-137, 6 AEC 491,
Appendix at 518 (1973) and (Point Beach Nuclear Plant, Vaits 1
and 2), LBP-82-42, 15 NRC 1307 (1982). If a Licensing Board
>r an Intervenor with a pertinent contention wishes to review
data claimed by an applicant to be proprietary, it has a right
to do so, albeit under a protective order if necessary. 10
CFR 6 2.790(b)(6); flor 44.<LEgger LlighL(q (St. Lucie
Nuclear Power Plant, Unit No. 2), ALAB-435, 6 NRC 541, 544
n.12 (1977).

Where a party to a hearing objects to the disclosure of
information on the basis that it is proprietary in nature and
makes out a crima facie case to that effect, it is proper for
an adjudicatory board to issue a protective order and conduct
further proceedings jn camera, if, upon consideration, the
Board determined that the material was not proprietary, it
w,uld order the materisl released for the public record.
HettgAq111stl.dltpft[ L (Three Mile Is1and Nuclear Station,
Unit 1), ALAB-807, 21 NRC 1195, 1214-15 (1985). See also
[pqnqnyritLth_Ldison _ Co. (Zion Nuclear Station, Units 1 and 2),
ALAB-196, 7 AEC 457, 469 (1974).

Following issuance of a protective order enabling an in-
tervenor to obtain useful information, a Board can defer
ruling on objections concerning the public's right to know
until after the merits of the case are considered. If an
intervenor has difficulties due to failure to participate in
in camera sessions, these cannot affect the Board's ruling on
the merits, Wisconsin Electric Power CL (Point Beach
Nuclear Plant, Units 1 and 2), LBP-81-55, 14 NRC 1017 (1981).

Where a demonstration has been made that the rights of
association of a member of an intervenor group in the area
have been threatened through threats uf compulsory legal
process to defend contentions, the employment situation
in the area is dependent on the nuclear industry, and there
is no detriment to apolicant's interests by not having the
identity of individual members of petitioner organization
publicly disclosed, the Licensing Board will issue a pro-
tective order to prevent the public disclosure of the names
of members of the organizational petitioner. )Lashinatsta,

'

Eubljs Power _Sugply__1ystem (WPPSS Nuclear Project No.1).
LBP-83-15, 17 NRC 479, 485-486 (1983).

6.23.3.2 Security Plan Information Under 10 CFR $ 2.790(d)

Plant security plans are " deemed to be commercial or fi-
nancial information" pursuant to 10 CFR 6 2.790(d). Lg.ngn

,

lsland lichtino Co. (Shoreham Nuclear Power Station, Unit 1),'

LBP-82-80, 16 NRC 1121, 1124 (1982).
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in making physical security plan information available to
intervenors, Licensing Boards are to follow certain guide-
lines. Security plans are sensitive and are subject to dis-
covery in Commission adjudicatory proceedings only under
certain conditions: (1) the party seeking discovery must
demonstrate that the plan or a portion of it is relevant to
its contentions; (2) the release of the plan must (in most
circumstances) be subject to a protective order; and (3) no
witness may review the plan (or any portion of it) without it
first being demonstrated that he possesses the technical
competence to evaluate iL. Pjtrdfic_ Gas and Electric _CA
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CL1-80-24,
11 NRC 775, 777 (1980).

Intervenors in Commission proceedings may raise contentions
relating to the adequacy of the applicant's proposed physical
security arrangements. Shoreham, apn , 16 NRC at 1124.

Commission regulations,10 CFR 5 ?.7a, contemplate that
sensitive information may be turned over to intervenars in NRC
proceedings under appropriate protective orders. Shanghn,
supra, 16 NRC at 1124.

Release of a security plan to qualified intervenors must be
. [3 under a protective order and the individuals who review the
V security plan itself should execute an affidavit of non-

disclosure. Diablo C E 0n, HPD , 11 NRC at 778.

Protective orders may not constitutionally preclude public
dissemination of information which is obtained outside the
hearing process. A person subject to a protective order,
however, is prohibited front using protected information
gained through the hearing process to corroborate the accuracy
or inaccuracy-of outside information. Diablo UnYRD, EDB,
11 NRC at 778.

6.24 faf2tqtm9ttLPI.pceedinos (Formerly Show Cause Proceedings)

On August 15, 1991, the Commission completed final rulemaking which
revised the Commission's- procedures for initiating formal enforcemer.t
action. -56 fed. Rea. 40664 (August 15,1991). Pursuant to 10 CFR E
2.204(a), the Commission will issue a demand for information to a~

, . licensee or other person subject to the jurisdiction of the Commis-
sion in order to determine whether to initiate an enforcement action.
A licensee must respond to the demand for information; a person other

- than-a 1itensee may respond to the demand or explain the reasons why
the demand should not have been issued. 10 CFR 5 2.204(b). Since
the demand for information only requires the submission of informa-
tion,.and does not.by its own terms modify, suspend, or revoke a
license,.or take other enforcement action, there is no right to aO hearing. If the Commission decides to initiate enforcement action,h it will serve on the licensee or other person subject to the
jurisdiction of the Commission, an order specifying the alleged
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violations and infoming the licensee or other person of the right to
demand a hearing on the order. 10 CFR 6 2.202(a). The Commission ,,

has deleted the term " order to show cause" from Section 2.202.

Under 10 CfR 6 2.202, the NRC Staff is empowered to issue an
order to show cause why enforcement action should not be taken
when it believes that modification or suspension of a license,
or other such enforcement action, is warranted. Under 10 CFR
S 2.206, members of the public may request the NRC Staff to issue
such an order to show cause. Consolidated Edison Co. of N.gw York
(Indian Point, Unit 2) and Fmqr Authority 9f_the Stattof New York
(Indian Point, Unit 3), CL1-83-16, 17 NRC 1006, 1009 (1983). Any
person at any time may request the Director of Nuclear Reactor
Regulation, Director of Nuclear Material Safety and Safeguards, or
Director, Office of Inspection and Enforcement, as appropriate, to
issue a show cause order for suspension, revocation or modification
of an operating license or a construction permit. 10 CFR $ 2.206,
10 CFR 9 2.202 et seo.

The Director of Nuclear Reactor Regulation, upon receipt of a request
to initiate an enforcement proceeding, is required to make an inquiry
appropriate to the facts asserted. Provided he does not abuse his
discretion, he is free to rely on a variety of sources of informa-
tion, including Staff analyses of generic issues, documents issued by
other agencies and the comments of the licensee on the factual
allegations. Northern Indiana Public Service Comna_nl (Bailly
Genersting Station, Nuclear-1), CLI-78-7, 7 NRC 429, 432, 433 (1978).

In reaching a determination on a show cause petition, the Director
need not accord presumptive validity to every assertion of fact,
irrespective of the degree of substantiation. Nor is the Director
required to convene an adjudicatory proceeding to determine whether

,

an adjudicatory proceeding is warranted. Northern hdjana Publicl

Service Co. (Bailly Generating Station, Nuclear-1), CL1-78-7, 7 NRC
429, 432 (1978).

- The APA, 5 U.S.C 551 gt seo.. particularly Section 554, and the Com-
mission's regulations, particularly 10 CFR 6 2.719, deal specifically
with on-the-record adjudication and thus the Staff's participation in
a construction permit proceeding does not render it incapable of

,

impartial regulatory action in a subsequent show cause er suspension'

proceeding where r.o adjudication has begun. Moreover, in terms of
policy, any view which questions the Staff's capabilities in ruch a
situation is contradicted by the structure of nuclear regulation

i_ established by the Atomic Energy Act and 20 years experience imple-
| menting that statute. Nprthern Jndiana Pjtblic Service Co. (Bailly

Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 431, 432 (1978).

The agency alone has power to develop enforcement policy and allocate
! resources in a way that it believes is best calculated to reach

statutory ends. NRC can develop policy that has licensees consent
to, rather than contest, enforcement proceedings. A Director may
set forth and limit the questions to be considered in a show cause
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proceeding. Egblic_Strvice Company of Jmtigm (Marble Hill Nuclear
Generating Station, Units 1 & 2), CLI-80-10, 11 NRC 438, 441 (1980).

The Commission has broad discretion to allow intervention where it is
not a matter of right. Such intervention will not be granted where
conditions have already been imposed on a licensee, and no useful
purpcse will be served by that intervention. Public Service Comoany
of India 0_4 (Marble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11 NRC 438, 442-43 (1980).

In the context of proceedi m s-tare the Commission, an order to show
cause is a remedial step P s i-eg with failure to meet required
standards of conduct. The ..%nsing Board danied a petition for a
show cause order which did not make allegations of any such failure.
Eb_tladg]Dhia Electric Company (fulton Generating Station, Units 1
and 2), L8P-79-23, 10 NRC 220, 223 (1979).

The Commission's decision that cause existed to start a proceeding
by issuing an immediately ef fective show cause order does not dis-
qualify the Commission from later considering the merits of the
matter. No prejudgment is involved, and no due process issue is
created. Nuclear Enaineerina Co. Inc. (Sheffield, Illinois low-
Level Radioactive Waste Disposal Site), CLI-80-1,11 NRC 1, 4-5
(1980).

^

New matters which cannot be raised before a Board because of a lack
of jurisdiction may be raised in a petition under 10 CFR 5 2.206.
Elorida Power & Liaht Co. (St. Lucie Nuclear Power Plant, Unit No.
2), ALAB-579, 11 NRC 223, 226 (1980); Union Electric Co. (Callaway
Plant, Unit 1), ALAB-750, 18 NRC 1205, 1217 n.39 (1983); Pacific Gas
and Electric Co (Diablo Canyon Nuclear Power Plant, Units 1 and 2),m
ALAB-782, 20 NRC 838, 840 (1984). Where petitioner's case has no
discernible relationship to any other pending proceeding involving
the same facility, the show cause proceeding set out in 10 cFR .

f 2.206 must be regarded as the exclusive remedy. North ge Indian;
Public Service Co (Bailly Generating Station, Nuclear 1), ALAB-619,
12 NRC 558, 570 (1980).

In every case, a petitioner that for some reason cannot gain admit-
tance to a construction permit or operating license hearing, but
wishes to raise _ health, safety, or environmental concerns before the
NRC, may file a-request with the-Director of Nuclear Reactor Regula-
tion under 10 CFR 5 2.206 asking the Director to institute a proceed-
ing to address those concerns. The Staff must analyze the technical,
legal, and factual basis for the relief requested and respond either
by undertaking some regulatory activity, or if. it believes no show
cause proceeding or other action is necessary, by advising the
requestor in writing of reasons explaining that determination.
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-
707, 16 NRC 1760, 1767, 1768 (1982). See Washinaton Public Pown

O 9ucoly System (WPPSS Nuclear Project Nos. I and 2), CLI-82-29, 16 NRC
1221, 1228-1229 (1982). See also Porter County Chaotor of the Izaa_is
Walton leaoue of America. Inc. v. Nuclear Reaulatory Commission, 606
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F.2d 1363,1359-1370 (D.C. Cir.1979); Eitshinaton PubliG_EQw_tr Sucolv
1Y1125 (WPPSS Nuclear Project No. 2), ALAB-722, 17 NRC 546, 552-53
(1983).

Under 10 CFR 6 2.206, one may petition the NRC for stricter en-
forcement actions than the agency contemplates. Public Service [q.
of_ Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
CL1-80-10, 11 NRC 438, 442-43 (1980).

The agency has broad discretion in establishing and applying rules
for public participation in enforcement proceedings, littble Hill,
n ata, 11 NRC at 440-41.

6.24.1 Petition for Enforcement Order

The mechanism for requesting a show cause order is a petition
filed pursuant to 10 CFR S 2.206. Sag, Lo , C.qnsolidateda
Edison Co. of New York (Indian Point, Unit 2) and Powgt
htth2r_i1Y_of the State of New Yg.tk (Indian Point, Unit 3),
CLI-83-16, 17 NRC 1006, 1009 (1983). Note that such a
petition may not be used to seek relitigation of an issue that
has already been decided or to avoid an existing forum in
which the issue is being or is about to be litigated.
ConsolidttgILEAison Co. of N.Y. . Inc. (Indian Point. Units 1,
2 & 3), CLI-75-8, 2 NRC 173, 177 (1975); EEj._fic_ Gas and
Electric CL. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-81-6, 13 NRC 443, 446 (1981); Generpl_.Public Utilities
Nuclear Coro. (Three Mile Island Nuclear Station, Units 1 and
2) and (Oyster Creek Nuclear Generating Station), CLI-85-4, ?!
NRC 561, 563 (1935).

Nonparties to a proceeding are also prohibited from using 10
CFR i 2.206 as a means to reopen issues which were previously
adjudicated. General Public Utilities, sp_ta, 21 HRC at 564.
Seg, LL , Northern Indiana Public S.ervice [g2 (Bailly
Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429 (1979),
aff'd, f.orter CQHDtv Chant.gr_.qf the Izaak Walton Leaaue. Inq_,.
v. NRC, 606 F.2d 1363 (D.C. Cir. 1979).

6.24.1.1 Grounds for Enforcement Order

The institution of a show cause proceeding to modify, suspend,
or revoke a license need not be predicated upon alleged
license violations, but rather may be based upon any " facts
deemed to be sufficient grounds for the proposed action."
.10 CFR 5 2.202. Northern Indiana Public Service C_h (Bailly
Generating Station, Nuclear 1), ALAB-619,12 NRC 558, 570-71
(1980).

6.24.1.2 Burden of Proof for Enforcement Order

The Atomic Energy Act intends the party seeking to build or
operate a nuclear reactor to bear the burden of proof in any
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Commission proceeding bearing on its application to do so,
including a show cause proceeding. Northern IndianLEgh)1q
1ervice f m any (Bailly Generating Station, Nuclear 1), ALAB-
619, 12 NRC 558, 571 (1980).

6.24.1.3 Issues in Enforcement Proceedings

One cannot seek to intervene in an enforcement proceeding
to have NRC impose a stricter penalty than the NRC seeks.
Issues in show cause proceedings are only those set out
in the show cause order. Public Service Co. of Indi m
(Harble Hill Nuclear Generating Station, Units 1 & 2),
CLI-80-10, 11 NRC 438, 442 (1980). One who seeks the im-
position of stricter requirements snould file a petition
pursuant to 10 CFR 5 2.206. Seouoyah fuelLCs.tm. (UF6
Production Facility), CLI-86-19, 24 NRC 508, 513-514 (1986),
.c111tLq, Bellotti v NRC, 72S F.2d 1380 (D.C. Cir. 1982).

The Commission may limit the issues in enforcement pro-
ceedings to whether _the facts as stated in the order are true
and whether the remedy selected is supported by those facts.
EsitpfLidl19B_Ch (Pilgrim Nuclear Power Station), Cll-82-16,
16 NRC 44, 45 (1982), citina, Eublj: ServitfL_CL_.,gLind_ign
(Marble Hill Nuclear Generating Station, Units 1 and 2), CLI-

O 80-10, 11 NRC 438, 441-442 (1980); itLqy_o.nh_J_ gels Cork (UF
Production Facility), CL1-86-19, 24 NRC 0 8, 512 n.2 (1986)6

.

.

One may only intervene in an enforcemed action upon a
showing of injury from the contemplatt, action set out in the
show cause order. O_ne who seeks a stricter penalty than the
NRC proposes has no standing to intervene because it is not
injund by the lesser penalty. EnhLig_ServiqLCL_pf Indian
(Harble Hill Nuclear Generating Station, Units 1 & 2), CLI-
80-10, 11 NRC 438, 442 (1980).

6.24.2 Standards for Issuing an Enforcement Order

Thestandardtobeappliedindeterminingwhethertoissuea
show cause order is waether substantial health or safety
issues have been raised. A mere dispute over factual issues
will not suffice. Northern Indiana Public.jervice Co. (Bailly
Generating Station, Nuclear-1), CU-78-7, 7 NRC 429, 433
(1978).

-The Director of Nuclear Reactor Regulation properly has
discretion to differentiate between those petitions which
indicate that substantial issues have been raised warranting
institution of a proceeding and those which serve merely to
demonstrate that in hindsight, even the most thorough and

. f'].
reasonable of forecasts will prove to fall short of absolute
prescience. Marthern Indiana Public Service Ch (Bailly Gen-

Q erating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 433 (1978).
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6.24.3 Review of Decision on Request for Enforcement Order

10 CFR S 2.206 has been amended to provide that the Commission
may, on its own motion, review the decision of the Director
not to issue a show cause order to determine if the Director
has abused his discretion. 10 CFR I 2.206(c)(1). No other
petition or request for Commission review will be entertained.
10 CFR $ 2.206(c)(2).

While there is no specific provision for Commission review
of a decision to issue a show cause order, the amended
regulation does acknowledge that the review power set forth
in Section 2.206 does not limit the Commission's supervisory
power over delegated Staff actions. 10 CFR s 2.206(c)(1).
Thus, it is clear that the Commission may conduct any review
of a decision with regard to requests for show cause orders
that it deems necessary.

Prior to the amendment of Section 2.206, that regulation was
silent as to Commission review. At that time, the Commission
indicated that its review of a decision of the Director would
be directed toward whether the Director abused his authority
and, in particular, would include a consideration of the
following:

(1) does the statement of reasons for issuing the order
permit a rational understanding of the basis for the
decision;

(2) did the Director correctly comprehend the applicable law,
regulations and policy;

(3) were all necessary factors included and irrelevant
factors excluded;

(4) were appropriate inquiries made as to the facts asserted;

(5) is the decision basically untenable on the basis of the
facts known to the Director.

[.onsolidatedEi_sfA Co. of N.Y.. Inc. (Indian Point, Units 1,
2 & 3), CLI-75-8, 2 NRC 173 (1975). See also {{uclear fnalILitr-
ino Cpa. Inc. (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site), CLI-79-6, 9 NRC 673, 676 n.] (1979); Myanced
li dical S1sistml (One Factory Row, Geneva, Ohio 44041), L8P-90-f
17, 31 NRC 540, 544-45 (1990).

Under the Indian Point standards, the Director's decision
will not be disturbed unless it is clearly unwarranted or an
abuse of discretion. Licenses Authori gd to Possess or_
Transoort Strateoic _0uantitles of SDecial Nuqlear Material,
CL1-77-3, 5 NRC 16 (1977). Although the ladian Point review
is essentially a deferral to the Staff's judgment on facts
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V relating to a potential enforcement action, it is not an
abdication of the Commission's responsibilities since the
Commission will decide any policy matters involved. E at
5 NRC 20, n.6.

In determining whether the Director abused his discretion, a
Licensing Board will evaluate the reasonableness of the
Director's decision in light of the facts available to the
Director at the time he issued his decision. The Director's
decision must be based upon reliable, probative, and substan-
tial evidence. Substantial evidence is "'such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion.'" My_amced Me.dicallyMen (One Factory '

Row, Geneva, Ohio 44041), LDP-90-17, 31 NRC 540, 556-57
(1990), guoting, [onsolidated Edison Co. v. NLRB, 305 U.S.
197, 229 (1938).

The question of whether the federal courts have jurisdiction
to review the Director's denial of a 5 2.206 petition has not
been directly addressed by the Supreme Court. However, two
federal appeals courts have determined that the Director'sy

denial is unreviewable. Sdt_Engray Coalition v. NE, 866
F.2d 1473, 1476, 1477-78 (D.C. Cir. 1989); Arnow v.__N_% , 868
F.2d 223, 230, 231~(7th Cir. 1989). The courts relied upon:

r''N (1) the Administrative Procedure Act, 5 U.S.C. 6 701(a)(2),

(d which precludes judicial review when agency action is8

committed to agency discretion by law, and (2) the Supreme
Court's interpretation of 6:701(a)(2) in Neckler v. Chgacy,
470 U.S. 821 (1985), where the Court held that an agency's
refusal to undertake enforcement action upon request is
presumptively unreviewable by the courts. That. presumption
may be rebutted where the. substantive statute has provided
guidelines for the agency to follow in exercising its

-enforcement powers. Upon review of the Atomic Energy Act, NRC
regulations, and NRC case law, the courts did not find any
provisions which would rebut the presumption of unreviewabil-
ity. Also note Oh_io v. NE, 868 F.2d 810, 818-19 (6th Cir.
1989), in which the court avoided the jurisdictional issue,
and instead dismissed the petition for review on its merits.

.The Appeal Board normally lacks jurisdiction to entertain
motions seeking review only of actions of the Dirccior of
Nuclear Reactor Regulation; the Commission itself i:: tae forum
for such raview. Leg 10 CFR $ 2.206(c). O_q.troit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAS-466, 7_NRC 457
(1978).

Review of a show cause order is limited to whether the,

| Director of Nuclear Reactor Regulation abused his discretion.
L . Northern Indiana Pcbliq_ Service Company (Bailly Generating
|O -Station, Nuclear-1), CLI-78-7, 7 NRC 429, 433 (1978).

U
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The validity of a show cause order is judged on the basis of -

information available to the Director at the time it was
issued at the start of the proceeding. IhGlur_Enaineerina
[o.. I m (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site), CLI-80-1, 11 NRC 1, 5 (1980). Ett Advanced
tiettgl.lyttfm (One Factory Row, Geneva, Ohio 44041), LBP-90-
17, 31 NRC 540, 542-43 n.5, 556-57 (1990).

Issuance of a show cause order requiring interim action is not
the determination of the merits of a controversy. luglgIt
Enaineering Co.. Inc. (Sheffield, Illinois Low-Level Radioac-
tive Waste Disposal Site), CLI-80-1, 11 NRC 1, 6 (1980).

6.24.4 Notice / Hearing on Enforcement Order to Licensee / Permittee

While a show cause order with immediate suspension of a
license or permit may be issued without prior written notice
where the public health, interest or safety is involved, the
Commission cannot permanently revoke a license without prior
notice and an opportunity for a hearing guaranteed by 10 CFR
5 2.?O2. Consumers Power Co. (Hidland Plant, Units 1 & 2),
CLI-74-3, 7-AEC 7 (1974).

The Director may issue an immediately effective order without
prior written notice under 10 CFR 6 2.202(f) (now $ 2.202(a)
(5)) if (1) the public health, safety or interest so requires,
or (2) the licensee's violations are willful. ILqsltar Enain-
eerina CSEpaul. Inc. (Sheffield, Illinois Low-level Radio-
active Waste Disposal Site), CLI-79-6, 9 NRC 673, 677 (1979).
In civil proceedings, action taken by a licensee in the belief
that it was legal does not preclude a finding of willfulness.
Nuclear Enaineerina Company. Inc2 (Sheffield, Illinois Low-
Level Radioactive Waste Disposal Site), CLI-79-6, 9 NRC 673,
678 (1979).

Latent conditions which may cause harm in the future are a
sufficient basis for issuing an immediately effectit show
cause order where the consequences might not be subject to
correction in the future. tLuglear Enaineerina Company. Im
(Sheffield, Illinois Low-Level Radioactive Waste Disposal
Site), CLI-79-6, 9 NRC 673, 677 (1979), citina, [onsumen
Power Co. (Hidland Plant, Units 1 and 2), CLI-74-3, 7 AEC 7,
10-12 (1974).

Purported violations of agency regulations support an
immediately effective order even where no adverse public
health consequences are threatened. Nuclear Enaineerina
Company. Inq (Sheffield, Illinois Low-Level Radioactive
Waste Disposal Site), CLI-79-6, 9 NRC 673, 677-78 (1979).

O
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6.24.5 Burden of Proof in Enforcement Proceedings

The burden of proof in a show cause proceeding with respect to
a construction permit is on the permit holder. C.mmnen'

Eggr_C.h (Midland Plant, Units 1 & 2), ALAB-283, 2 NRC 11
(1975). - As to safety matters this is so until the award of a
full-term operating license. Dairvla.ndf_qwer Coopgrative (La
Crosse Boiling Water Reactor), LBP-81-7, 13 NRC 257, 264-65
(1981). However, the burden of going forward with evidence
" sufficient to require reasonable minds to inquire further" is
on the person who sought the show cause order. [paigm.cn
Power Co. (Hidland Plant, Units 1 and 2), ALAB-315, 3 NRC 101,
110-11 (1976).

Civil penalties may be imposed for the violation of regu-
lations or license conditions without a finding of fault on
the part of the licensee, so long as it is believed such
action will positively affect the conduct of the licensee, or ,

serve as an exampla to others, it matters not that the
imposition of the civil penalty might be viewed as punitive.
A licensee is responsible for all violations committed by its
employees, whether it knew or could have known of them. There
is no need to show scienter. One is not exempted from
regulation by operating through-an employee. In re Atlantic

' Research Coro., CLI-80-7, 11 NRC 413 (1980).

6.24.6 Consolidation of Petitioners in Enforcement Proceedings

The Director may, in his discretion, consolidate the essen-
tially indistinguishable requests of petitioners if those
petitioners are unable to demonstrate prejudice as a result of
the consolidation. N_o_r_thern Indiana Public' Service Company
(Bailly Generating Station, Nuclear-1), CL1-78-7, 7 NRC 429,
433 (1978).

| 6.24.7 Necessity of Hearing in Enforcement Proceedings.
p

,

Once a notice of opportunity for hearing has been published
and a request for a hearing has been submitted, the decision| -

-as to whether a hearing is to be held no longer rests with the
Staff but instead is transferred to the Commission or an
adjudicatory tribunal designated to preside in the proceeding.
Qaji .yland Power Cooperative (La Crosse Boiling Water Reactor),f|

| LBP-80-26, 12 NRC 367, 371 (1980).
L

6.24.8 Intervention in Enforcement Proceedings

The requirements for standing in a show cause proceeding :-ce
no stricter than those in tne usual-licensing proceeding.~

;

| Dairvland Power Cooperative (La Crosse Boiling Water Reactor),
| -LBP-80-26, 12 NRC 367, 374 (1980).

LY
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6.25 SMr!n D Disposition Procedores

(SEE 3.5)

6.26 Euanension. Revm;3 tion or Modification of Linna

A license or construction permit may be modified, suspended or
revoked for:

(1) any material false statement in an application or other
stat $ ment-of fact required of the applicant;

(2) conditions revealed by the application, sta+mment of fact,
inspection or other means which would warra:,i the Commission
to refuse to grant a license in the first instance;

(3) failure to construct or operate a facility in accordance with
the terms uf the construction permit or operating license; or

(4) violat;on of, or failure to observe, any terms and provisions
of the Atomic Energy Act, the regulations, a permit, a
license, or an order of the Coinmission. 10 CFR E 50.100.

The procedures for modifying, suspending or revoking a license are
set forth in Subpart B to 10 CFR. Su all Chemical Isotone Enrich-
ment. Inca, LBP-90-26, 32 NRC 30, 36-38 (1990), citina, Atomic Energy
Act 5 186(a), 49 U.S.C. 5 2236(a).

Where information is presented which demonstrates an undue risk to
public health and safety, the NRC will take prompt remedial action
including shutdown of operating facilities. Such actions may be
taken with immediate effect notwithstanding the Administrative
Procedure Act requirements of notice and opportunity to achieve
compliance. Petition for_Emeroency and Remedial Action, CLI-78-6,
7 NRC 400, 404, 405 (1978).

A violation of a regulation does not of itself result in a re-
quirement that a license be suspended. Both the Atomic Energy Act
and NRC regulations support the conclusion that the choice of remedy
for regulatory violations is within the sound judgment of the
Commission and not foreordained. Eu 42 U.S.C. 5 2236, s 2280,
6 2282; .10 CFR 5 50.100. Petition for Emeroency and Remedial Actign,
CLI-78-6, 7 NRC 400, 405 (1978).

A decision on whether to suspend a permit pending a decision on
remtnd must be based on (?) a traditional balancing of the equi-
ties, and (2) a consideration of ary likely prejudice to further-
decisions that might be called for tW the remand. Public Sgtvis_q
Comnany of_New Hampshire (Seabrook Station, Units 1 and 2), ALAB-623,
12 NRC 670, 677 (1980).

If a safety problem is revealed at any time during low-power
operation of a facility or as a result of the merits review of a
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party's appeal of the decision to authorize low-power operation, tht:
low-power license can be suspended. &WLdelchial)ntriqJa
(Limeritk Generating Station, Units 1 and 2), ALAB-789, 20 NRC 1443,
1447 (1934). .See also P_agiL8 Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Unit 1), CLI-81-30, 14 NRC 950 (1981).

There is no statutory requirement under Section 189a of the Atomic
Energy Act of 1954 for the Comission to offer a hearing on an order
lifting a license suspension. 42 U.S.C. S 2239(a). It is within the
discretionary powers of the Comission to offer a formal hearing
prior to lifting a license suspension. The Comission's decision
depends upon the specific circumstances of the case and a decision to
gran; a hearing in a particular instance (such as the restart of
Three Mlle Island, Unit 1) does not establish a general agency
requirement for hearings on the lifting of license suspens5ons, The
Comission has generally denied such re Pts for hearir as. Southerns
California Edison CL (San Onofre Nuclear Generating Station, Unit
1), CLI-85-10, 21 NRC 1569, 1575 n.7 (1985). he, nn, Eacific Gn
udllicitigJL (Diablo Canyon Nuclear Power P1 ant, Untts I and 2),
CLI-84-5, 19 NRC 953 (1984), aff'd, SJn Luis Obisoo Mothers for Peacq
v. NRC, 751 F.2d 1287,1314 (D.C. Cir.1984), 31f'd on reh'q_tu_Aans,
789 f.20 26 (1986).

6.27 Ighnical Specifications

10 CFP 6 50.36 specifies, J.nter alia, that each operating licenseV will include technical specifications to be derived from the analysis
and evaluation incleded in the safety analysis report, and amendments
thereto, and may also include such additional technical specifica-
tions as the Comission finds appropriate. The regulation sets forth
with particularity the types of items to be included in technical
specifications. Portland General Electric Company (Trojan Nuclear
Plant), ALAB-531, 9 NRC 263, 272 (1979).

There is neither a statutory nor a regulatory requirement that
every operational detail set forth in an application's safety
analysis report (or equivalent) be subject to a technical speci-
fication to be included in the license as ar absolute condition
of operation rhich is legally binding upon the licensee unless,

i and until chtnged with specific Commission approval. Technical
| specifications are reserved for those matters where the imposi-
I tion of rigid conditions or limitations upon reactor operation
! is deemed necessary to obviate the possibility of an abnormal
l' situation or event giving rise to an immediate threat to the
; public health and safety. Troian, sp_ra, 9 NRC at 273; Clevelandt
; Electric Illuminatino Co. (Perry Nuclear Power Plant, Units 1 and 2),
l ALAB-831, 23 NRC 62, 65-66 & n.8 (1986) (fire protection program

need not be included in technical specification).

Technical specifications for a nuclear facility are part of the

O.
operating license for the facility and are legally bindirg.
Metr _qpolitan Edison 0e1 (Three Mile Island Nuclear Station, Unit
1), ALAB-772, 19 NRC 1193, 1257 (1984), rev'd in part on olh.n
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grAundi, CL1-85-2, 21 NR0 282 (1985), .qj.tj.ng, Irojan, tuarl,
9 NRC at 272-73.

6.28 lermination of Facility Licenics

Terminacion of facility licenses is covered generally in 10 CFR
S 50.82.

6.29 Procedqtgi_iD._athtr_J.YDes of Hearings

6.29.1 Military or Foreign Affairs functions

Under the Administrative Procedure Act, 5 U.S.C. 6 554(a)
(4), and the Comission's Rules of Practice,10 CFR 9 2.700a,
procedures other than those for formal evidentiary hearings
may be fashioned when an adjudication involves the conduct of
military or foreign affairs functions. Nuclear fuel Services.
I m (Erwin, Tennessee) CLI-80-27, 11 NRC 799, 802 (1980).

6.29.2 Export Licensing

Individual fuel exports are not major Federal actions.
Westinahouse Electric Corn. (Exports to the Philippines),
CLI-80-15, 11 NRC 672 (1980). (See alig 3.4.6)

6.29.2.1 Jurisdiction of Commission re Export Licensing

The Comission is neither required nor precluded by the
Atomic Energy Act or NEPA from considering impacts of ex-
ports on the global commons. Provided that NRC review does
not include visiting sites'within the recipient nation to
gather information or otherwise intrude upon the sover-
eignty of a foreign nation, consideration of impacts upon
the gicbal commons is legally permissible. Westinchoun
Electric Coro. (Exports to the Philippines), CLI-80-14, 11
NRC 631,-637-644 (1980). - The Commission's legislative man-
date neither compels nor precludes examination of health,
safety and environmental effects occurring abroad that
could affect U.S. interests. The decision whether to ex-
amine these effects is a question of policy ta be decided
as a matter of agency discretion. JL , 11 NRC at 654.

As a matter of policy, the Commission has determined not to
conduct such reviews in export licensing decisions primarily

.because no matter how thorough the NRC review, the Commission
still would not be in a position tc determine that the reactor
could be operated safely. JIL, 11 NRC at 648.

The Commission lacks legal authority under AEA, NEPA and NNPA
to consider health, safety and environmental impacts upon
citizens of recipient nations because of the traditional rule

,

L of domestic U.S. law that Federal statutes apply only to
conduct e in, or having effect within, the territory of the
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t/ U.S. unless the contrary is clearly indicated in the statute.
li,11 NRC at 637. .S_cLAhn General Electri.cla (Exports to
Taiwar), CL1-814,13 NRC 67, 71 (1981).

The alleged undemocratic character of the Government of the
Philippines does not relate to health, safety, environmental
and non-proliferation responsibilities of the Comission and
are t.eyond the scope of the Commission's jurisdiction.
ELtqr_ti,la_tht Philiocinn, H2r_a,11 NRC at 656.

6.29.2.2 Export License Criteria

The AEA of 1954, as amended by the NNPA, provides that the
Ce nission may not issue a license authorizing the export
of a reactor, unless it finds, based on a reasonable judgment
of the assurances provided, that the criteria set forth in
si 127 and 128 of the AEA are met. The Commission must also
determir.e that the export would not be inimical to the common
defense and security or nealth and safety of the public and
would be pursuant to an Agreement for Cooperation, Fn. ting,

house Electric Coro. (Exports to the Philippines), CL1-80-14,
11 NRC 631, 652 (1980).

The Commission may not issue a license for component exports
unless it determines that the three specific criteria in-

V) 6 109(b) of AEA are met and also determines that the export/
won't be inimical to common defense. F1410ghpng._flp_q. tris
Car h (Exports to the Philippines), CL1-80-l<, 11 NRC 631,
654 (1980).

6.29.3 High-Level Waste Licensing

The procedures for the conduct of the adjudicatory proceeding
on the application for a license to-receive and possess high-
level radioactive waste at a geologic repository operations
area are specified in Subpart J of 10 CFR Part 2 (10 CFR
45 2.1000 - 2.1023). 54 fed. Rqg2 14925 (April 14, 1989).
These procedures take precedence over the rules of general
applicability in 10 CFR Part 2, Subpart G,- although 10 CFR
5 2.1000 specifies many of the rules of general applicability
which will continue to apply to high-level waste licensing
proceedings.

Subpart J provides procedures for the development and
operation of the. Licensing Support Systec, an electronic
information management system, which will contain the
documentary material generated by the participants in the
proceeding as well as the NRC orders and decisions related to
the proceeding. 51q 2.11.7, Discovery in High-level Waste

| Licensing Proceedings.
i /LV
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FACILITY INDEX -*- JAEA1ARY 5992 PAGE~ -(
|(ALLTNS CREEK NUCLEAR GENERAkIW, STATION, UNIT 11.

ALAB 535c 9 NRC 377(1979)- 2.9.7".

3.4 4
?

AtAB-539, 9 NRC 422(19705- 31*.4
~

ALAR-544i 9 NRC 630(1979):. :. 5 ; 12, t =

ALAB-547, 9 NMC 63S(1979) '5,4
,

ALAB-5GS. 10 NQC 521(1979) 2.9.5
2.9.5.3
3.4.t
6.tt

ALAB-574 11 NRC 7(1980) 1. 7 .1 -*
i

2 5.2
2.5.3
2.9.3.1
2.9.3.3 t
'2.9.5
3,1. 2. 4 .

ALA8-Se2. 11 NGC 233(1980) 2.9.3.3.3
2,9,4.1.4

'

5. !O.3 -
5;.S.1

ALA3-se6 tt Nuc 472t$9e0) 2.2.7
*

5.8.1
i

ALAB-590. tt NRC 542(1980) 2.9.3.t,
t

3.5

ALA8-629 13 PMC 7Si1981) 3.5:

3.5.2.3-
3.5.5 '

6.15.1.2,

ALAB-630, 13 NUC 64(19811 3.1.4.1
-3,15

;

5.12.2,t '

ALAB-631 13 NRC'P7f1991) '5.2

ALAB-635 13 NRC 309(1921) 5.f2.2
5.12.2.t

!ALAB-671 15 NRC 508(1982) 2.9.3.3.3

LSP-81-34 14 NRC 637f1999) 3.5
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(ALLENS CREEK NUCLEAR GENERATING STATION. UNITS 1 AND 2).
ALAB-301 2 NRC 853(1975) 5.4

S.9.10

ALAB-585. 11 NRC 463fi980) 5.5

(ALVIN W. VOGILE ELECTRIC GENERAllNG PLANT, UNIf3 1 AND 2).
ALA8'851, 24 NRC 529(1986) 3.6

ALAB-859 25 NRC 23fi937) 4.6
5.C.1

ALAB+872, 26 NRC 127(1?S7) 2.9.5.4
3.b.2.2
4.4.2
5 10.3
5.5.1

LBP-90-29, 32 NRC 69(1990) 2.9.3
2.9.4.t.2
2.9.4.1.4

LEP-91-6 33 NRC 169(1991) 2_11.1

(ALVIN W. VOGTLE NUCLEAR PLANT. UNITS 1 AND 2).
ALAE-291 2 NOC 404(1975) 4.4.2

4.4.3
5.'t.4.4
6.15
6.5.4.1
G.9.2.1

LBr-84-35. 20 NRC 887(1984) 2.9.5.1
3.7.3.2
6.20.4
6.8

(AMENDMENT TO MATERIALS LIC. $NM-1773).
CLI-SO-3 11 NRC 185(1980) 3.3.7

(AMENDMENT TO OCONEE SW LICENSE ).
LEP-BC-28, 12 NRC 459(1980) 6.15.1.2
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(AFPLIC. FOR CO4?ID. OF FACILITY FXPCRT LICENSE). s

. CL 1 - 7 7 - 18. ' "! . NRC 1232(?977)_ 2.9.4.123f ;
;

1

( APPLICATICtd .70 EXPO 2T SPECI AL' FA>CLE AR MATEPT ALS ),
.CLI-77-16. 5 NRO;1327(1977). 'J 3.6

t
!

.' CL 1 -78 -4, 7 NRC 311(197A) . '3&3.6 I

.]
!

i( ARKANSAS. NUCLEAR- 1. tJf4IT 21 .. 'ALAB-94 6 AEC 25(1973) .3.11.2

i
t

(ATLAfdTIC GENERATING STATION, UNI 7S f AND 2). ' !LBPr75-62 2 NRC 702(1975)- 2.7f.5.2

tL8P-78-5. 7 NRC.147(1978) .2.8.1_3 '

(BAILLW'CENERATING STATION. PAJCL E A D - t ) . - !
ALAB-192. 7 AEC 42O(1974). 5,7 "

5.7.i *

IALAB-204.'7 AEC B35(19741 5 10.3
5.8.13 ;

,6. 4. 8. f .
. |>

A L Al* - 207 7 AEC 957f1974) 5.10.t
5.13.2

, .

!ALAB-224, 8 AEC 244(1974) 2.8.1.2 '

2.8.1.3
3 . f ., 4 . *

13.i.4.2
'3;G

i
5.15.2 I

. -5.7
*

5.7.t- }
5.e.2
6.f6.3 |

AL AB-227. 8 AEC 4 96( 1974 ) 3.14.3 !
4 . 4 .' 2

ALAB-249, 8 AEC 980(1974). 3.13.3
3.3.1.2

,

4.4,2 '

ALAP-303, 2 NRC 858(8975) 2.11.6

I
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I
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(SAILLY GENERATING STATION, tJUCLEAR-1),
3.16
S.6.3
5.8.3.2

ALAd-619, 12 PfRC 55B(1980) 2.5.1
2.9.4.1.4
2.1.2.1
3.4
3.4.5
6 24
6.24.1.1
6.24.1.2

CLI-74-39, 8 AEC 63tfi974) 4.1.2

CLI-78-7 7 f4RC 429(1978) 6.24
6.24.2
6.24.3
6.24.6

LBP-80-22. 12 NRC 191(1980) 2.9 4.1.4-

6.5.4.2

LBP-80-31 12 NRC 699ft980) 3.4.5

LBP-81-6, 13 NRC 253(1981) 3.4.5

(BARNWELL FUEL RECEIVING AND STORAGE STATION).
ALAR-328, 3 NRC #20(1976) 2.9.4.1.2

LBP-77-13 5 NRC 489(1977) 2.11.7
2,ii.0.;

(B ARNwELL FJUCLE AR FUEL PL ANT SFP AR ATION F ACILI T V ),
ALAC-296, 2 NRC 671(1975) 3.3.1

3.3.1.2
%.7.1
6.15.3

(BEAVER VALLEY PO''ER-?TATION. LtNIT 1).n
ALAG-105 6 AEC 1Ett1973) 2.9.3

ALAB-109, 6 AEC 243(1973) 2.6
2.6.2
2.9.3
2.9.5.1
2.9.5.3 ,
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(BIG ROCK POINT PLANT).
LBP-82-198 15 NRC G27(1982) 3.1.2.3

3.5.2

LDP-82-51A. 16 NRC ? RO( 1992 ) 4.2

LBP-82-77 16 NRC 109(1982) '3.7

LCP-82-78, 16 NRC 110(1992) 6.15.1.1

LBP-82-8 15 NRC 299(1982) 2.2
3.5
3,5.2.1

6.5.1

LBP-63-62, 18 NRC 708(1983) 3.1.2.1

(BLACM FOX STATION. UNITS 1 AND 2).
ALAB-370. 5 NRC 131(1977) 4.5

5.6.3.2
5.8.4

ALAB-388 5 NQC 640(1977) 5.10.3

ALAB-505, 8 NRC 527(1978) 5.7.1
6.4.1

ALAB-573, 10 NRC 775(1979) 3.5
5.1
5.10.3

1
1 6.15.3

Cli-80-31, 12 NRC 26d(1990) 3.4
1 6.15.2
|

CLI-80-35, 12 NGC 409(1980) 6.23.1

LBP-77-17, 5 NRC 657(1977) 2.9.4.1.5

LBP-77-18, 5 NRC 671(1977) 2.11.2.2
3.12.4.1

LEP-78-26 8 NRC 102(1978) 6.15.1
| 6.15.6
| 6.f9.2
|

LBP-78-28. 8 NRC 281(1978) 6.15

(BLOOMSBURG SITE DECONTaMINATIONI.
ALAB-931 31 NRC 350( 1990) 5.92.2.1
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(BLOOMSBURG SITE DEccNTAMINATIONI.
- 5; 7.1

LBD-90-8.-31.NRC'143(1990) 5. 7. f '

(BRATOWOOO NUCLEAR' POWER' STATION.-(JNITS 1 AND 2),
ALAB-et7.o22 NRC 470(1995) 2.9.5.1

3:15 -
5,12.2.
5 : 12.' t . t

ALAB-874 26 NRC 156(' f 987 ) 3 ,.1. 2. f .

CLI-86-2f. 24'NRC 68t(1986) 4.7

CLT-86-3. 23 NRC 241(19861- '2.9.5-
'2.9.5.1
'2.9.5.4
;2.9.5.5

3.13.8
3.t7
6.5.4.1

LBP-85-ft. 21 NRC 609(1985) 2.9.5
2.9.5:1-
2.9.5.5'
'3.17
6.5.4.1

LBP-85-20. 29 NRC 1732(1985) 2.9.5
'2,9.5.1
2.9.5.4
3.t3.1

LBD-85-27 22'NRC 126(1985): 2.9.5,9
-5.5;f

LBP-85-40, 22 NGC 759f8995) 2.11.2.4

LBP-85-43.'22 NDC 805(1983) 6.15.8

LEP-86-12. 23 NRC.414(1996) 3.11.i.1.1-
3.5
3.5 2,3 '>

3.5.3

LEP-86-31 24.NRC 451('986) 6.16.1

LBP-86-7. 23 NDC 177(1385) -. 2 .1 t , 2 .
2.11 2.6

LGP-87-13, 25 NRC 449(1997) . 4. 2. 2 '
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(BYRON STATION. UNITS 1 AND.2).
. 2.3.5Jt-LBP-80-30.=12 NRC 683(1980)

. f

.2.9.5.6 >

2,9.5.7
' 2.9.5.8-

6.15.5 '

-LBP-81-30-A. 14 NRC 364(8981). 2.11.1 i

2.11.4 t
i 2.9.3 .!

3.1.2.1- . , .

.I

LBP-89-52.'14 NRC 901(1991)' '2,11'4
i.

1

LBF-8245 '15'NRC 209(1982) 2. 'l f . 9. 2 |

^l

(CALLAWAY PLANT.' UNIT't).
ALAB-740.'18 NRC 343(1993)' 3.to

3.4 I

5.10.3

ALAS-750. 18 NRC 1205(1983) 3.1.2.1
3.14.2
6.24 ;
6.5 4.t '

' AL AB-754. : 18 NRC 1333(1983) 1.8 '

t

LBP-93-71. 18 NRC 110S(1983) tIB ' !

!:

I
'!

t' ( C A L.L AW AY PLANT, tJNITS 1 AND 2). j
~ ALAB-347 4 NRC 216(1976) 3.7;3.4

.;

s.6.4 -fALAB-348 4 NRC 225(1976) 3.7.3,3
-

ALA8-352 4 NRC'37t(1976) G,20.4
r

LBP-78-31 8 NRC 366f1978) 3.1.2.1 I

s.to |,

.

t I
;4

. .

(CALVERT CLIFFS NUCLEAR POWER PLANT t> NITS 1 AND 2). '

| 2AELR 11.57(1969) .6.20.3 s
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(CARROL COUNTY SITE).
ALAB-601 12-NCC 18f1930) 6.6.1

(CAT AWB A tAJCLEAR ST ATION. W 1TS 1'AND 2).
ALAR-355. 4 NGC 397f1976, 3.11.1.1.1

5.10.3
5.6.3
6.t6.3

ALAB-359, 4 NRC Gi9f1976) 4.4.1
4.4.2
5.10.1

ALAB-687 16 NRC 460f1982) 2.9.5.1
2.9.S.5
2.9.5.8
3.1.2.1.1
5 12.2.1
5.6.1
6.20.5

ALA8-768, 19 NRC 988(1984) 5.12.2

| ALAB-794 20 NRC 1630(1984) 5.7.1

| {ALAB-813, 22 NCC 59(1985) 2.9.5,5
|

2.9.5.7 |

2.13
3.3.4
3.7.3.2
5.10.3
5.5.t
6.9

ALA8-825 22 NRC 785(1935) 3.1.2.1
5.10.3

CL1-83-19 17 NRC 1041(1983) 2.9.1
2.9.3
2.9.5
2.9.5.1
2.9.5.5
2.9.5.8
3.t.2.1
3.4.1
3.7
5.6.1
6.20

CLI-83-31, 18 NRC 1303(1983) 2.11.2.4

L8P-74-22. 7 AEC 659(1974) 3.10
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! "~: LEP-84-32. 22 tmC 43e( 1985) 2.11.2.2
|_ -3 5.2.2 '

! 6.16 t.3'

. LEP-85-39.-22 tac 75Si1985) 3 .1 1.. t .1

I LSP-85-4?. 22 NRC 76ST1905)- 2 .. I 1. 4
4

| ~' LBP-86-20.'23.N2C 844(1996) 3.t.2

L8P-87-18 25 NRC 945(19971 2.1 f . 2
2 tt.2.2

' LBP-87-27.'. 26 NRC 223( 1997 ) -2.t1,,2

(DAVIS-BESSE ffjCLEAR PCvtR STATION).
|ALA8-tS7. 6 AEC 858(1973) 5.8.8

ALAB-25 4 AEC 633(1971) 5.7

AL AB-200. 2 PMC 401( 1975) 6 .. t 1

ALAB-3OO. 2 tMC 752(1975) 5.12.2.t
5.4
6.11

ALAB-332, 3 ft4C 785( 1976) 6.4.1.1
G.4.2
6.4 2.1
6.4.2.2
6.e.2.3

i
!
;

! (DAVIS-BESSE M1 CLEAR PewtR STATICN,1; NIT tl. I

j .' ALAS-297, 2 N2C.727(1975) 3.15
i S.12.2.1
!

.ALAB-3f4 3 NGC 98(197G) . 5.12. 2,. t

'ALA8-323. 3 tmC 33t(497G1 G3
'

jL LBP-87 11.'25 NUC 287(#987) 6.16.1.3
l'
l

(DAVIS-BESSE *eJCLEf2 POWER STATIO*d.'LtNITS 1.2.7).
ALAB-370. 5 NRC 557 19771 3.17

6.4.2.2

ALAB-3BS. 5 NRC 621(1377) 5.6.3
!
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FACILITY INDEr --- JANuanY 1992 pAGE gy

fDIA3LO CANYDN NUCLEAR POWER PLANT. UNITS 1-AND 2).
AL AB-5 89. 9 NRC 42(19 79) - 2.11.5.1

ALAB-5eO. 11 NRC 227(1980) 3.1.2.1
3 14.3,

3.3.7 '

, 4.6
; 5.6.3 ;
i

ALAB-583 11 HDC 447(1990) 2.10.2
j 5.2

- I
!

ALAB-592, il NRC 744(1980) 5.6.6.1
i F.4.'t.1 |

!
'

ALAB-598. 11 NRC 87G(1980) 4.4.2 l

'
- t

ALAB-500 12 NRC 3(1980) 2.10.2 .

.
I

2.19,2.3 *

! ?

A L AB - 6G4 ,' 12 NRC 149(1990l' 3.12.t;2<
;

*
. r

ALAB-607 -12 NRC 165f 996(s) 4,12.3

ALAB-644, 13 NRC 903t'19812' 3.~1.4.2
3_16 I

5.*
5.15 I

i
ALAB-723 17 NRC 777( 1983) 1.8

2.9.9 - I

3. t . 2.. t . f I
3.1.2.3

,

4 3.?#_2 j
i 3.4.1
!

|

4.6 L

. 5.14.3 ['~

6.15.1
j;6.15.1.1

G,15.6
.

t6.16.1, -

6.20.4-
I

ALAB-756 18 NRC 1340(1983) 4.4.2 t
!

ALAB-763 19 NRC.57t(1934) 3.8
,

Ai48-775 19 NRC 135f(1984) 3.14.2 *
b4.4.1
;

4.4.i., ;
*

4.4.2
j!

ALAB-776."19 NRC 1373(1984) 3.1.2 '
i

' i

4

b
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(,HARTSVILLE.NtJCLEAR PLANY LWITS 1A.2A.15.25).
ALAS-409, 5 NRC 139ff1977)- 5.13. 4 ..-

ALAB-418 6 NRC f(1977) 4.3
5.12.1

ALAB-463 7 NRC 34t(1978)' 3.1.2.7
3.11.4
3.13.1 2

3.14.3
3.16 i
3.7.2 !
4.3 -|
4.4 L

5.5.1 I

6. 7.- t
6.7.2

{

f' ALAS-467 7 NRC 459(197E) 4.5
5.t i

'*
5.4
5- 5 '.

5.6.f
5.8.15 .[

ALAB-554 10 NRC.15(1979)' 3.5 (

!
(HEMATITE FUEL. FABRICATION FACILITV). i

.L8P-89-23.'30 NRC 140(1989) 2.9.3 i
2.9.4.$;1 [
2.9.4.1.2 t

f-6.13

:
LGP-89-25 30 NGC 187(1989)- 6.13 . ,

l
.

*
t
I(HOPE CREEM. GENERATING STATION. (JNtf 1).

ALA8-759, 19 NRC 13(1984) 3.1.4.t-
3.t.4.2

1

3.17

e

h
(HCPE. CREEK CENERATINO'5TATION. UNITS"1 AND 2). [

ALAB-251..8 AEC 993(1974) 52 !

i
ALAU-394 5 f1RC 769i1977) 5.10.3 i

t
i

ALAB-460. 7 NRC 204..(1978) 4.3
,.

5
ALAB-518, 9 NRC 14(1979) 4.3 ' i
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FACIli?f sNDEX --- JANUALW 1992 PAGE 23

(INDIAN POINT, UNIT NO. J); (INOI AM FOINT UNIT to. ~-).
2.9.4.1.2

(INDIAN PC NT, UNIT 2): (INDIAN POINT, UNIf 3*.
CLI-81-1, 13 NDC f(1981) 3.1.2.7

5.16.1

CL1-81-23, 14 NRC 610(1951) 3.1.2.7
5.19.1

CLI-82-15. 16 NRC 27(1982) 2.9.3
3.1.2.7

CLI-82-41 16 NDC 1721(1982) 8
F.5.3.1

CLI-83-16 17 P8RC 600S(1983) 1.8
6.50.1
6.24

18P-83-29, 17 NRC 1947(1983) 3.13

LBP-83-5. 17 NRC 134(1983) 2.3.5

(JAWESPCRT PA)CLE AR PCWER ST ATION, tJNITS 1 AND 21.
ALAB-318 3 NRC 19s(1976) 5 12.2.1

(JAME SPORT tAtCLE AR ST A f !ON. UNIIS 1 AND 2),
alA8-292 2 NRC 621(1975) 2.5.3

2.9.3.3.3
2 9.4.1.1
2.9.4.1.4

ALAB-253, 4 NRC 38t(1975) 5.12.2.1

ALAB-481 7 NRC 807(1978) 5.7.1

LBo-77-21 5 NRC 684(1977) 6.15.3
6.15.3.1

i

(JOSEPH W. FARLEY N') CLEAR PLAN 7 UNITS t A?O 2).
CLI-7A-12. 7 AEC 203(1974) 3.17

5.6.2

CLI-81-27 14 NRC 795(1931) 5.7.1

9 9 9
- -- -



- a- -.

'

- |

>

l

,

i

:
-

|
If I
4 !
"

I

f
!
t

s

b

I

i

.

k

N
~

*

">
Et
as

-
"4

-4
4
4

'

Q K
w

-

. . . .

>
>
w
M
w
U
4
g a em. m

N N

9, r! 9
- N. .4

- M. *M . 4 N, * . *
m. . N.

= m. b M. M. M.-
=*+ e

r a. p-* e N - e N. N. . N. . . gg . g
* w g * W * * N,= . *

MM N @ * 4. m. m. @@ d *= MM * ** * - *
,

NN WN wM M*
* * * - N N.N. M N m@@-> 4 2, . . . . b -wW- - * - -

!
gNMM%M NM M N NWW M - W MMM

54 *
.

*
* e @ e A >> + > > 0 m '2 @ A ee 2 e set p. A e N4* b k 2a 4 *a

- b * * * 2* .) T .J Zb . O U a O e a M*
GD 4 ea O to e * mb . 29 4m 6 4a

gr *
.Db .4 % e@ D

- O# m Wm en @ m e *O' *=e @ * - K rw m ** * @ wm k@ b* Rb 6* * w m * w w * Ngw. e* * 2w p eq w M g *- w 6 en w *
- es. 9 kw- Nw 4m * - 7. W ww b @ b b @O- 20 - W .J N w ** # >N * M M O@ 4* b &@ - k th X as * M NyH M 4 31 UU- a &U #U % O & * .3 O a <w 4 0t - g 2 -

>Z >W
W - we' (12 W4 W Z . @4 J ,4 N >e N 9- - ** *JO e4 .

.) * ON ** # *
-* * *

k@ 9 W@ N es N * * Mtr ir b +

*4 * as * * * Oh4 4 * W $ e W * O dQ * * W . * a WN N N 9 N Wb 4 h T N M P= Fie ee o e s w 89 e W@ * i i e 6

- -

Mb ' Ne WM v e RW W ev @ O * * Nr* * *b b b U* m Me e W G e # ,

. /* 2a 7m i e e 10 + 0 to 80 s i e */ A&. a e4 & M ** M4 & CK e * (L & C. 4. > WE w .J 4m ,J .J M .i EU U .J .J 0) to in at-\ d . H4 2 .a Y U W4 .J 4 4 .J .e - ,J .eD w O O tt-'3
- *b E M t M 4.J

, '
w w w w w w w

k

. -

9%,,.m a. -eyp g re ye tm * ^-*9- E C * *



|'

0

O3

E
G
A
F

2
9
9
1

f
R
E
U
N
A
J

O
-
-
-

X
E
D
N
I

V
T
t

t
i

C
A
F .

1

2
.

O 3 1
1 2P

4567 .1 . . .

3 3 51 11 . A 1 1 5 1

D 1.34 . .

9

.

3.5555 2. 5 2 . 4 57 1 33 2 N 9.5 0 . . 3
. 1 t . . 21 571 4

. A

51 . . .
06

.

91 S44 81 99 7 99 5 ,7 91 2 5 291. 51 1 1 1 1 41

36666
. . T . ) ) 1 .

1 I 44 23 1 22 5 22 3 25 266 35 223366
t
* S
U T T T.

) I I I

R W W N,

O N L L U
T ) O ) )
C 8 I .) ) ) 8 9 . ) )

N5 9 6 9 N8 N) 3 4A 8 T) )
E 9 A3 3 O3 P 9 9 O9 O5 8 8
G 1 T7 7 I9 9 9 1 I 1 I 7 9 9

( S9 9 T1 1 t f T( T9 i t

R 5 1 1 A( ( f 5 A5 A1 f t

E 7 R( ( T7 7 3 9 T0 T( 5 s
T 5 At 9 S5 6 7 4 S1 S3 5 4
A E2 6 2 2 2 6 7 6
W C LR 1 G C CC G1

R C NC C C n P # N C C
G N UC C IR R R N N IC R RI

N P E E TN N N T TR N n
I 7 A A A 7 A0 AN
L 2 Y R3 3 3 2 R3 R 7 9
I 76 6 E2 2 2 E E1 1 1

W. N
, 2 E7 E . .

O N N. . .

B $ L . E , ,

O5 8 G3 5 9 1 C1 G2 6. 5t

E - C5 - 3 3 - - - 6 2 6
S 5 1 3 K8 8 6 8 K9 K2 7 1
S 3 E - 7 C- - r 3 C8 C- - -

O - LS - I8 B - - I - Is B s

O.R P LA 1 RA A P P R1 RA A AC B AL L EL L U E EL EL L L
L SA C MA A L L NC MA A A

A A I I. I
L L L t L
( ( ( ( (

-

# i |, ||| ,! ;j|||'



( - (aim-

>v
FACILITV If0ER --- JANLlaRy 1992 PAGE 31

(LINERICM GENERATING STAi10N. UNITS t A5e 2 ).
ALAB-778, 20 NRC 42( 1984 ) 5.5.t

'5.8.'t
i 6.13

6.16.t

ALAB-785. 20 NOC 849(1984) 3.1.2.1.1,,

s.15.t
6.16 t-

6.5.t
"

6.5.4.1.

ALAB-789 20 NRC 1440(1984) 2.9.4.1.6
.5.7.t
6.26 '!

!

ALAB-804 21 NRC 587(1985) 2.9.5 ;,

2.9.5.t
3.1.2.1.t

*

ALAB-806. 21 NRC 1983(1985) 2.9.5.1 .

2.9.5.13 '

2.9.5.5
2.9.5.8 I

l
i

ALAB-808. 21 NRC 1599(1985) 2.9.9.2.2' -t

3.11.1.8 !

5.7.1
6.16.1.3 :

ALAB-914, 22 NRC 19 t ( 198"i) 5.7
5.7.t

,

{ALAB-999. 22 NRC 68tf1935) 2.9.5
2.9.5.t ,

'
2.9.5.5
3.t.2.t j

3.1.2.7
3.1.4.2 i

3.tt.1,t [
3.11.1.t.1
3.11.1.3 |

3.12.4 !

3.8 !

! 4.3 L
5.10.3 }
6.15 i

6.15.f.2 |,

6.15.3 |

| 6.16 2 '

6.20.2 f
s.20.3 j

,

i
ALAB-823. 22 NRC 773f1985) 4.4

!
, t

t

'

i
'

l
i

, . = v. . ,_ . , , . . . . , . . - - . . . . . . . . . ,,
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(1.18tERICM CENERATING ST ATION. tJNIT5 t AHty 2).
ALAB-828 23 NRC 13(19*6) 2.9.3.3.3

2.9.5.13
2.9.5.5
3.14.2
4.4.1
4. 4.1.1
5.10.3
5.4
5.5.1
5.8.9

*

ALAB-830.'23 NRC 59(1986) 3.1.2.1

ALAS-834, 23 NRC 263(1986) 4.4.1.1
4.4.2

ALAB-836. 23 NRC 479(1986) 1.8
2.9.5.1
2.9.5.6
3.1.2.6 .

3.11
3.13
3.13.1
3.14.3
3.3.6
3.7
5.10.1
5.5.1
6.16.t.3
6.96.2

ALAB-840, 24 NRC 54(1986) 4.4.2
5.6.1

ALAB-845 24 NRC 220( 1986) 1.8
2.st.:
2.9.5
2.9.5.1
3 1.2.4

;

5.1
5.2
5.5.1
6.1G.2

|
ALAB-857, 25 NRC 7(1987) 1.8

3.1.1
3,7

;

5.t9.1
4

ALAB-863 25 NRC 273(1987) 2.11.5
3.11.t.t.1
5.1
5.10.3

i

O O O
.
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(LINERICM CENERATING STATION. tJNITS 1 AND 2).
5.5.1
5.8.2

CLI-85-13. 22 NRC 1(1985) . 5.7

CLI-85-15. 22 NRC 184(1995) 2 11.1
2.9.5
3 t.4.1
5.7

CLI-86--18, 24 NRC . 50 t( 19e6 ) 4.4.2
5,6.8
6.4.2
6.5.1

CLI-86-6 23 NRC 13O(1986)' 4.4.1
4.4.2

CLI-89-10. 30 NRC f( 1989 ) 6.15.1.t

CLI-89-15, 30 NRC 95(1989) 5.7.1
6.15.1.1

L3P-82-43A. 15 NRC 142(1982) 2.9.3
2 2,4.t.s

2.9.4.1.2
2.9.4.2
3.4.1
6.15
6.15.1

LBP-82-72. 16 NCC 968(1982) 6.14
6.15.8
6.95.8.4

LFP-83-ft. 17 NRC 413(1983) 6.15.6
6.15.8
6.15.8.5

LBP-83-25 17 NRC 651(1983) 3.1.2.1.
5.6.t
5.8.10

LBP-83-39 18 NRC 6?(1983'I 1.8
2.5.5.5
2.9.5.8
3.0
3.4

LPP-34-16 19 N#C 85?(1984) 3.1.2.1
3.4.1
6.13'

J

L_ i _.. _ __ -- _
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FACILITY INDEX --- JANUARY 7992 PEGE 27 |i
;" (MIOLAND Pt.AN7. UNffs 1 AND 2).
i ALAB-382. 5 NDC 603(1977) 2.9.10.2
3 3.12.3
i .

. .

| ALAB-395. 5 NRC 772ft9777- 5.15.2
5.18
5. t?. 3

5.6.2
- 5.7
: 5.7.1
i' G.15.3.2

-ALAB-417.'5 NRC 1442(1977) 5.4 |
<

G.14.3 \

; 6.4.1.1

ALA8-438. 6 NRC 638(1977) 2.11.6
* 5.12.2.1
I-

ALAB-458; 7 N4C 155(1978) 4.2
5.15.3,

5.7.1
! 5.7.2
j 6.15.4.2

h ALAB-468. 7 NRC 464(1978) 3.3.4
{ 5.8.2,

3
i

i ALAB-541 9 NRC 436( 1979 ) 5.12.2.1 )

|5.8.2
|

! ALAB-634 13 NPC 96(1989) 5.12.'2.1 -

ALAB-674, tS'NRC 190{t982) 3.1.2,1
3.1.2.1.1 |

,

1

? ALAB-684, 16 NOC 162(1992) 3.1.2.5
! 5.4
i

ALAB-691.- 16 NRC 897f1982) 1,5,2;'
3.1.2 1

1; 3.7.1 1

4.2
4.2.2
4.5
5.1
5.5.1-

,
.

|
6.4.1<

'

| 6.4 t.t j
,

I# LAB-764 19 NGC 633ft994) 2.19.2 '

j2.11.2.4
1 2.11.2.5'

2.11.6

1. j
'

i.

,. _ _ . _ . . . . _ , , . ,. , = . - ._ ._ _ - . . - . . . .. . . . - . _ - - .. . . . - _ , . . . - . . - - . - , . ,
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FACILITV INDEX --- JANUADY 199'* PAGE 39

. (MONTAGUE' NUCLEAR POWER STATICN. UNITS 1 Att .2).
LBP-75-19, 1 NWC 436( 1975) 1.8

6,5.3.1

- (WONTICELLO PLANT. "?'ti 5).
ALAB-f5."4 AEC 45I(1970) 2.11.2.4

6:23.3.1

ALAB-611 12 NRC 301(1980) 4.6 :

'ALA8-620, 12 NRC 574(1980)~ 3. 4. 3 ' i

4 AFC 440(1970) 2.'11 2.4
.

6.23.3.1

(NEP UNITS 1 AND 2). . !
LBP-78418, 7 NRC 932(1979) 2.5 J. 'i 3 t

LPP-78-9. 7 NRC 271(1978). 1.S.1 ;
f.8 .

i
3.1.2.5
'6 16.1

,

.

(NTNE MILE POINT NUCLEAR STATION.-UNIT 2)
ALAB-264. 1 NRC 347(1975) 3.16 t

3.7.3.2 !
4;4.2

5.2
5.6.3
6.15.3

LBP-74-26 ? AEC 758(1974) 3.10

LEP-83-45 18 NRC.213(19833 2f10.2
2.9.4.1
2.9.4.1.1

i
(NORTH 4NNA NUCLEAR STATION, UNITS 1 AND 2).

ALAB-146. 6 AEC 631(197R) 2.9.3.2
c 2.9.4.1.4

ALAB-256, 1 NRC 10(19*5) 2.9.1 .

3.16
3.7

'
3.8

f

, . .. . _. _ _ . . - -. .



FACILITY INDEX --- JANUARY 1992 P''<3 40

(NORTH ANNA NUCLEAR STAT!DN. UNIT 5 9 AND 2).
4.3

ALAR-289 2 NRC 395(1975) 2.9.3.3.3

ALAB-324. 3 NRC 347(1976) 1;5.2

ALAB-342 4 NRC 98(1976) 2.9.3.3.3
2,9.3.3.4

2.9.4
2.9.4.1.1
2.9.7.1
5.5.3

ALAB-491 9 NRC 2d?(1978) 5.5.1
5.6.4
6.9.2.2

ALAB-522. 9 NRC 54(1979) 2.9.4.1,1
2.9.7.1

ALAD-551, 9 NRC 704(1979) 4.6
.5.19.1
5.5.1
5.6.1
6.5.4.1

ALAG-555, 10 NRC 23t1979) 3.13.4
3.16

ALAB-568, 10 NRC 554(1979) 5.10.2

ALAB-578, 11 NQC 189(1980) 4,6

5.15

ALAB-584 11 NRC 45t(s980) 3.1.1
3.3.2.4
3.5.2.3
3.5.4
3.5.5
5.5
3.8.2
6.15.4

.CLI-74-16, 7 AEC 313f1974) 2 . *.' t . 3
2 11.5

'Ct!-78-22, 4 NRC 480f1976) .5.2
6.5.4.8

UNPUBL. DEC(1976) 2.9.2

O O O
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FACILITY INDEX.--- dANU4PV 1992 PAGE' 49

- (NORTH ANNA POWER ST AY10H. 'If*JITS 9 AND 2)',
ALAB-?dt. 18 NRC;_371( 19831 5.12.2

5.12.2;f

AL AB *190, 20 tJRC 1450(1984) 5,1 '

,

G.15.1.1

LEP-85-34.'22 NRC.49ffi945) 6,15.4

:

(NORTH COAST NUCLEAR PLANT. UNIT 1).
ALAS-286, 2 NRC 213(1975) 2,9.7 '

5.3.1

ALAB-313, 3 NRC 94(1976)- 2.7
6.5.2

ALAD-605, 12 NRC 153(1980) 1.10

ALAB-652, 14 NRC f t25( 198't ) 1.3
f9

LBP-90-15 11 NRC 765(1990) 2.9.10.1
3.t.2.2
3.5.1.1

' NUCLEAR FUEL RECOVERY AND RECYCLING CENTER). I
ALAB-447 6 NRC 873(1977) 2.10.2 I

(OCONEE NUCLEAR STATION'AND MCGUIRE NUCLEAR STAY 10N).
ALAB-528, 9 NRC 146ft979) 2.9.3.3.3

2.9.4.fL2
2.9.4.2 i
2.9.6

L

(ONE FACTORY ROW. GENEVA. OHIO 44041). [
ALAB-929 31 NRC 27t(1990) 5.12.2 !

LGP-89-ft. 29 NDC 306(1989) 3.1.2.2
'

. I
-LBP-90-17 31 NRC 540(a990) 3,5.2.3 '

6.24.3

i
LBP-91-9 33 NRC 212( 1991) 2,5.2 '

.3.5.2.3 ,

f

';

A

~
.. ..
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(PALISADES NUCLEAR PLANT).
ALo-80-i, 12 NRC 117(1980) .2.11.2.4

2,11,3
6.23.1

LBD-79-20.-10 NRC 10A(1979) 2,9.4.1.1

2.9.4.1 2
2.9.4.1.4
2.9.5.1
6.15.1.1

I
.

| (PALISADES NUCLEAR POWER FACILITV).
| LBP-82-101 16 NRC 1594f1982) 2.9.9.5
!
l

|

! (PALO VERDE NUCLEAR CENEDATING STATION, UNITS f. 2 AND 3).
ALAB-336, 4 NRC 3(1576) 4.3

ALAS-713, 17 NRC 83(1983) 2.9.7
5.6.6

| LBP-82-117A. 16 NRC 1954(1982) 3.' t . 2.1
| 3.1.2.s

6.15
C.tS.I.2

| 6.15.6
i

| LBP-82-1178 16 NRC 2024( 1982 ) 2.9.3
2.9.3.3.3

, 4.4.2
1

1
LBP-82-46, 15 NGC 152(1982) 6.15.0'

LBP-82-62, $6 NRC 565(1982) S.12.2.1

LBP-91-4 33 NRC 153(1991) 2.0.3.1
2.9.4.t.1
2.9.4.f.2

(PALO VERDE NUCLEAR GENERATING STATION, UNITS 2 AND 3).
ALAB-742. 18 NRC 380(1983) 3.12.2

S.12.2.1

L5P-83-36, 18 NQC 45i1983) 1.8
3.1.2.1
3.i.2.5
6.15.1.1

'

6.15.3

O O O
_ _
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iFACALITY.Th0EX --- (8ANUARY 1992 PAGE 43

(PALO' VERDE NUCLEAR GENERATINC STATIONJ UNITS 2'AND'3).
6;16.t

" '

(PATHFINDER ATOMIC PLANT).
LEP-89-30. 30 RRC 311(1989) -2.9.4

229.4.1,1
2.9.4.1.2
-2.9.4.1.4

.

LBP-90-3, 31 NRC 40( 1990) -2.9.4.1.2
2.934.924 I

6.13 - i

4

(PEACH BOTTOM ATOMIC POWER STATION,. UNIT 3), i
ALAS-532, 9 NRC 279(1979) .4.1 '

G.15.8.5

. . h
(PEACH BOTTOM A f D' IC S T A i !ON . UNI T S 2 AND 3 ) .J

ALAE-158 6 AEC 999(1973) 5.7.1'
,

ALA8-165 6'AEC 1145(1973). 5.11.2

,',

' ALAS-216 8 AEC 13f1974) 2.9.5.1
6.16.2 t

ALAB-221 8 AEC 95(1974). 5.7.1

>ALAB-389 5 MRC 727(1977) 3.1.2.1.1 ;

5.19.1 .

ALAB-540, 9 NGC 428(1979) 5.5.4 !

ALA8-546 9 NRC'636fi979) 5454
I

ALAB-562 10 f4RC 437( 1979) 6.95.1.2
6.15.8.1

ALAB-566. 10 NDC 527(1979) 3.3.5.2
3.7.9
6.9.t'

CLi-74-32 e AEC 217(1974) 2.10.2 b

.

(PEACH BOTTOM UNITS'2,3: ISLAND UNIT 2: HOPE CREEK UNITS 1.2).
ALAB-630 13 NCC 487(1991)- 3.87

r

r

um _ g .g,
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(PEGELE SPRINGS fAJCLEAR PLANT, UNITS 1 AND 2).
ALAB-273, 1 NGC 492(1975) 2.9.7

5.8.1

ALAE-333 3 Nuc 804(1976) 2.9.4
2.9.4.1.1

. CLI-76-26, 4 DRC 600(t976) 3.3.6
!.
i CL3-76-27 4 NRC 610(1976) 2 . 9. 4 .
| 2.3 4.1.1
l 2.9.4.2

(PERMINS NUCLEAR STATION. UNITS 1, 2 AND 3).
( ALAB-302. 2 4RC 856(1975) 2.9.7

5.8.8

ALAB-431 6 NRC 460(1977) 2.9.3.3.3

ALAB-433 6 NRC 469(1977) 5.12,2
I 5.2

ALAB-599 11 NRC 74f(1980) 3.1.2.1

| ALAB-597 11 NRC 870(1950) 5.e.5
'

5.8.10

ALAB-669, 15 NAC 450( 1982) 1.9

t

j LOP-82-et. 16 NRC 112f8982) 1.9

l

!

(PERRY NUCLEAR POWER DLANT. UNIT 9).
LBP-90-tS. 31 NRO 501( 1990) 2.9.4.t.9

LBP-90-25. 32 NRC 2 t( 1990) 2.0.4.1.1

l

|
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2).

j ALAB-294 2 NRC 663(1975) 5.2
1

[ ALAB-299 2 NQC 730(1975) 3.1.2.5

|
ALAB-443, 6 NQC 741(1977) 3.1.2.1

| 3.t.2.s

| 3.14.2
3.5.2.3
3.5.3
5.8.4

'

O O O
. _ -
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(FERRY NUCLEAR POWER' PLANT. UNITS 1 AND 2).
. ALA9-675, 15 NRC'.itO(1982). =5.12.2.1

'ALABe706, 16 NRC 1754(1982)' 2.9;5
5.12.C 5

ALAB-736, 18 NRC .165( 19f-31 - 3.15
.3.5.3

ALAB-802, 21' NRC 490( 1985) 2.9.2
3.1.2.7
'3.11.1.1.1'
-5.10.3
6;16.1.2

ALAB-805 21 NRC 596(1985) 5.12.2
.S.12.2.1'

ALAB-820. 21 NRC 743(1955) 5.7.1-

ALAB-231.;23 NAC 62(19861 6.27
. +

ALAB-841, 24 NRC 64(19R6) .3.3.1
3.5.2.3i

' 5.10.3
5.6.3
5.8.2
6.16.1.3

i
CLI-86-20. 24 NRC 518(1986) 2.10.2

'

CL1-86-22. 24 NRC 685(1986) 1.8

,
5.15.1

CLI-86-7. 23 HRC 233(1986) 3.14.2
4.4.2

'
4.4.4

LBP-81-24 14 NRC 175(1989) 2.9.4.1.4
3.17

LBP-81-35, 14 NRC 682(1989) -2.11.4
2.9.3.3.3
2.9.5.3
2.9.9.2.2
3.7.3.2

LBP-81-42, 14 NRC 942(1981) 2,9.5.7

LBP 91-57, 14 NGC 1017(1981) G.21.2

LBP-82-1A, 15 NRC 43(19R2) 2.9,5.7
6.9.1

t

L

, w . - .
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(PERRY NUCLEAR POWER PLANT, UNITS i AND 2).
LBP-82-102, 16 NRC 1597(1982) 2.11,2 2.

LBP-52-11 15 NoC 34S(1982) 2.9.5.5
2.9.5.7

LEP-82-114, 1G NRC 1909(1982) 3.1.2.5,

\ 3,5

l
LBP-82-15, 15 NGC 555(1992) 2.9.5.S'

2.9.5.7

LEP-82-53. 16 NRC 196(1982) 2.9.3.3.3
5.18

LDP-82-67 16 NRC 734(1982) 2.11.2.8

LEP-02-69, f G NRC 75 t ( 1980 ) 3.1.2.1

LBP-82-79 16 NRC 181(1982) 2.9.5.5
3.t.2.3

LBP-82-89, 16 NRC 1355ft982) 2.9.5.5

LOP-82-9, 15 NRC 339fi982) 3.1.2.3

LBP-82-90, 16 NRC 1359(s982) 2.9.5.5

LBP-82-08 18 NOC 1459(1992) 2.9,5

LBP-93-18, 17 NRC 501(1983) 6.17.1

LBP-83-3, 17 NRC 59(1993) 3.5.2.3
3.5.3

LBP-83-38 fB NRC Gt(1983) 6.13
6.15.1.1

LEP-83-46, 13 HRC 298(1983) 3.5.3

LBP-83-52, 18 NRC 256(1983) 3.1.2

L8P-83-77 18 NRC 1365(1933', 5.4

LeP-83-79. 18 NRC 1400(1983) 2.11.8

LBP-83-80, 18 NRC 1404(1963) 2.9.3.3.3
2.9.5.5

LEP-84-78, 20 NRC *29(1994) 2.9.5.1

L8P-94-3, 19 NRC 282(1984) 3.14.2
4.4.1

9 9 9
.

_ _ _ _ _ _
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(PERRY NUCLEAQ POWER PLANT. UNITS 1 AND 2 ) .
LBP-85-33 22 NQC 442(1985) 2,9.5.6

6.20.4

(PHIPPS BEND NUCLEAR PLANT, UN?iS 1 AND 2 ) .
ALAS-506 9 NRC 533(1979) 6.15

ALAB-752, 18 NRC 1318i1983) 6.5.4.1

LBP-77-14 S NRC 434(1977) 6.15

LEP-77-60. 6 HQC 647(1977) 6.15.4.2

(PILCRIM NUCLEAR FOWER STATION),
ALAB-St. 5 ALC 348(197:1 5.7.1

ALAB-816, 22 NRC 46tf1985) 2.9.3.3.3
2.9.4
2,9.4.t.1
6.20.1

CLI-b2-16 16 NRC 44(1992) 2.9.3.1
6.24.1.3

LEP-85-24 22 NOC 97( 1985) 2.9.3.3.3
2.9.4
2.9.4.1.1

(PILCRIM NUCLEAR STATION).
ALAB-74 S AEC 308(1972) 5 10.2.1

ALAS-83. 5 Arc 354(1972) 3 . 1,.1
3.11.t.1
3.16
4.2

( P'2 LCR I M NUCLEAR SYATION. UNIT i).
ALAB-191 7 AEC 417(1974) 3.5.1.2

6.1.4.3

ALAB-131 8 AEC 633f1974) 4.6
5,8.6

,
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(POINT BEACH tJUCLEAR PLArii. 04tf 2).
3.6.1
5.6.3
6.20.4

AL AB-82. $ AEC 350( 1972) 6.15.8.!
6.15.8.2

SiJD 2',.f p0!NT BE ACP' NUCLEAR PL ANT. UMITS *

ALAB-666. 15 NRC'277(19821 0 11
3.11.8
5.11.2

ALAR-739. 18 NRC 335( 1983) 3.1.2.1
5.10.3
5.6.1

LBP-78-23, 8 NRC 71(1978) 2.6
2.9.7
2.9.3.1
3.1.2.2

LDP 81-39, 14 NRC 819(1981) 3.1.2.4

LEP-81-44, 14 NRC 850(1981) 3.1.2.4

LBP-SS-45. la NRC 853(1981) 3.f.2.4
3.4.1

LBP-81-46, 14 N4C 862(1991) 3.1.2.4

LBP-81-65, 14 NRC 1017f1991) 3.3.7
3.4.1
3.5.3
6.23.3.1

L8p-Rt-62, f4 NGC 1747(1981) 6.23

L8P-92-10. 15 NRC 341(1992) 2.11.5.2
3.7.2

LEP-82-12, 15 NRC 354(1982) 3.1.9
3.1.2.3

LOP-82-19A. 15 ?sRC 623fi982) 3.1.2.4

LBF-82-2. 15 NRC 48( 1982) 3.1.2.7
6.23

LB6-82-24A. 15 NRC 661(1982) 3.t:2.3

LBP-82-33, 15 NRC 867(t"sR2) 6.23

..y
. .. m . . i ,
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(POINT BE ACH NUCLEAR PL AN!. Util f S 1 AND 2).
L8P-82-42. 15 N2C 13C(1982) 6.23.3.1

LSP*S2-5A, 15 NRC 216(1892) 3.1.1
3.1.2.3
3.1.2.4
6.23.3
6.4.1.9

LGP-82-3, 15 NDC $3t(1092) 3.t.1
3.4.2.3
4.5

18P-82-be, 1G PIRC 1335f1982) 3.7.2

(FRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2),
ALAB-104, 6 AEC 179(1973) 2.9.3

4.3

ALAE-107, 6 AEC 18P(1973) 2.11.1
2,9.3.1

2.9.4.1.4
2.9 5.11
2.9.7.1
5.6.0

ALA8-110, G AFC 247(19'0) 2.11.1
2.9.4.1.4
2.9.5.11

ALA8-244, 8 AEC 857(1974) 2 9.91
2.9.9.2.1
7.9.9.3
2.9.9.4
3.1?.1
3.13.1
4.2.2
5.53.3
5.5.2

ALAB-252 8 AEC 1875(1974) 2.9.9.2.1
3.13.1
5.9
5.5

ALAB-284. 2 NRC 197(1975) 3.14.1

ALA8-288, 2 NGC 090(1975) 3.6

A8AB-419, 6 NF 3(1977) 3.15
3.4
5.12.2 t.1

O O O
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-(PRAIRif ISLAND teJCLEAR CENERATING PLANT, t#JITS 1 AND 2).
'4 LAB-455. 7 MRC.41(1978). 3.16-

S.6.t
.. G . 1 '
6.1.3.1,

6.15.t
6,15 9

G.20.2 ,

CLI-73-12. 6 AEC 241( 1973) 2.11.1
2.9.4.1.4
7.9.5.11 '1
3.5

CLi-75-1 1 NRC'1(1973' 2.9.9.2.1 '

2.9,9.3
3.11.3
3.13.1
5.1
5.5

.

(PR A!R1f 1$L AND NUC. E AR GENER At NG ST ATION. UNITS 1 AND 21
ALAB-343, 4 NRC 169(1976) 5.15

TOUAD CITIES NUCLEAR POWER. staff 0N),
LBP-90-23, 32 NRC OS(1990) 3.18.1

t

(OOANICI:SSEE PLANT. UNITS 1 160.2),
dL1-74-29 8 AEC 10(1974) i.9 I-

iCLI-74-37 8 AEC 627(1974) 1.9 '

(R.E. GINNA FFJCLEAR PLANT. UPJIT 1). '

LBP-83-73. 18 NRC'1231(1983) 1.5.4. I

2.9.10.1

!
,

(RANCHO SECO NUCLE AR GENE 4A f !NG ST A11DN) . "

ALAS-CSS. 14 NRC 799(1991) 2.9.5.7
,

4.6
S 6.3

f

i.

8

., -
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(REACTOR OPERATOR LICENSE FOR SAN OND*nE NUCLEAR CENERAi1NG STATION UNITS 2 AND 31.
ALAB-923, 30 MRC 261( 1989) 4.6

(RFVISION OF ORGERS TO N001FY SOURCE McTERIALS LICENSES).
CLI-86-23. 24 tiRC 704(1986) 8.2C,4

(RIVER BEND STATION, UNITS 1 AND 2).
ALAP-te3 7 AEC 222(1974) 2.9.8

2.9.4.1.4
7_9.5 '

ALAB-$17, 3 NRC 175t1976) 3.7.3.4
5.2

ALAG-329 3 URC 607( 1976) 2.9.7
2.9.7,1
5.8.1

ALAB-359, 4 HQC 553(1976) 2.9.4.1.4
3.6

ALAB-383 5 URC 609( 1977 ) 5.6.1

ALAB-444 6 NRC 760(1977) 2.10.2
2.9.3.3.3
2.9.5.7
3.t.2.5
3.12.1 2
3.4.2
3,7.3.4
6.tE.2
6.20.3
6 9.2.4

LBP-74-74 8 AEC 669(1974) 2.18.5

LBP-75-10. 1 NRC 24s(1975) 3.5

LCP-83-52A. 16 NRC 265(1981) 2.9.9.2.2

(ROCKE70VNE Divl510H).
ALAB-925. 30 NRC 709(1989) 2.9.3

3.1.2.5
3.1.2.7
5.12.2

CLI -90-5, 7 f N9C 337( 1990) 2.9,3

3.1.2.5

9 O O
.



.__ . _ _ _ _ _ _ _ _ _ - - - _ - _ _ - . . - - _ _ _ _ - - . . - -

,.s jy . , . .

q); O [Oy
FACILITYIINDEX'--- slANUARY 1992; pAGE' 33 -

(ROCMETDVNE DIVISION).
3.' t 2 47.
5.12.2

LBP-89-29 30 NRC 299f1989) '3.i.2.7-

LBP-90 10, 31 NDC 293(1990) 3.11.1.1

LBP-90-11.-31 NRC 320(1990) 3.11.1.3

(SALEM NUCLEAR GENEPATI': .. STATION. UNIT f).
ALAB-58a.: 11'NRC 533i8580) 5.12.2.1

ALAO-950 14 NRC 43(1989) 4.2
4.4.2
5.10.t-
5.10.3
=5.5.1
6.15.f.2
6.15.9

sBP-79-id. 9 NRC 557(197b 3.5.t.2
3.5.3

LBP-80-27.'12'NRC 435(1980) 6.15

(SALEM NUCLEAR CENERATING STATION. UN!!S 1 AND 2).
ALAB-136. 6 AEC 487(1973) . 2.9.2

2.9.0-
2 9.3.1

(SAN CNOFRE NUCLEAR' GENERATING STATION, UNIT-l).
C8_I-SS-to. 21 NRC 1569(1985) 6.26

(SAN ONOFRE NUCLEAR CENT 94 TING STATION, UNITS t AND 21.
ALAB-GSO. 18 NRC 127(1982) 5.5.1

5.6.1
5.6,3
5.7.
.B.7,1-
-6 16.1

G . S . t ..

I
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(SEABR00K'5fATION,''1JNIT5 1 AND-2),
ALAO-271,'f NRC 478(1975)' 3.15 :

5 ; 12 : 2.- t

ALAS-293, 2 NRC 660(1975) 3.3.1
3.3.4~
5.9.2

ALAB+295. 2 NRC 668(1975). ~ 3. 3.1.
3.3.4
-5.8.2

ALAB-338$ 4 NRC-'10(1976) 5.7
S.7.1

ALAB-349. 4 PJRC 235(1976) : 3.17
3.7.3.3
5.10
5.4

z

ALA8"350, 4 NRC 365(1976)' 5.19

ALAB-356, 4 NRC 525(1976) 5.6.1
5.7 :

ALAS-36Si 5 NAC 39(1977) 6.15.3.1

ALAB-390, 5 NRC 733(1977) 6.-20.5

ALAB-422 6.NRC 33(1977) 3 1.1 I

.3.1.4.3
'3.1.5

3.12.1
'3.13;1

'3.16
'3.16.1-
4.2
4.3
4.4
-5.6.1'
5.6.3 I

"61.4
6.15 ,. .

6.15.4.1
6.15.4 2 . ,

6.15.5
6.15.8.2

ALAB-423.' 6 NDC 115(1977) 4.3
' 5 ., 6 ' s - !.

,

ALAB-471 7 NRC 477(1978) 3.11.1.5
3.16-
3.1 2

,

s

. . . . . ~



FACILITY INDEX --- JANUARY 1992 PAGE 56

(SEABROOM STATION, UNIf5 1 AND 2),
3.7.3.6-
6.15.4
6.15.4.1
6.15.o.2
6.15.6.1.2

ALAB-488 8 NRC 187(*978) 2.8
2.9.9.5
2.9.9.6
3.6
6.17.1

ALAB-495. 8 NRC 304(1978) 6.15.4

ALAB-499 8 NKC 319(1s78) 6.15.4

ALAB-513 8 N2C 094(1978) 3.1.2.1
5.6.1

ALAB-520. 9 NGC 48(1979) 3.11.1.1
3.11.1.6

|
t'

ALA8-548, 9 NRC 640(1979) 5.15.2

( ALAO-557 10 NRC 153(1979) 6.15.4

ALAB-623, 12 NRC 670(1980) 6.26

I ALAB-731, 17 NQC 1073(1983) 5.12.2r

l

| ALAB-734, 18 NRC 11(1983) 5.12.2
1

! ALAB-737, 18 NRC 168(1983) 1.8
| 2.9.5
l 2.9.5.5

5 12.2
5.12.2.1
5.6.1

ALAB-748, 18 NRC 1184(1983) 3.1.4.1
3.1.4.2

ALAB-749. 18 NRC 1195(1583) 3.1.4.1
3.1.4.2

ALA8-751, 18 NRC 1313(1983) 3.1.4.1
3.1.4.2

ALAB-757 18 NRC 135p(1983) 3.1.4.1
3.1.4.2

ALAB-762, 19 NRC 565(1984) 5.12.2.1

O O O
. _. -
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(SEABROOK STATION. UNITS 1 ANO 2).
-.

ALAB-838 23 NRC 585(1986) 2 9.7
5.12.2.8

ALAB-839, 24 NRC 45(1986) 2.6.1
5.12.2.1

ALAB-854 24 NRC 783(1986) 2.9.9
| 5.8.11

6.te.3 ;
6.16.1
s.1c.t.2

ALAB-858, 25 NRC 17(1987) 5.12.2
5.12.2.1
5.8.2

l

ALAB-860, 25 NRC 6'Jft987) 5.12.2.1
5.8.2
6.20.4

ALAB-862. 25 NRC 144(19871 2.10.2
3.1.2.6
5.10.4

ALAB-864 25 NRC d17(1987) 5.12.2,t

5.8.2

ALAB-865. 25 NRC 430(1987) 2.9,5.13
5.7.1

ALAB-875 26 NRC 251(19871 S.15.9.1
6.16.2
6,20.8

f.L A 8 - 8 79, 26 NRC 410(1997) 3.14.2
4.4.4

ALAO-883. 27 NRC 43(1988) 2.9.5.5
4.4.2

ALA8 884, 27 NRC 56(1988) 5.12.2.1

ALAB-886, 27 NRC 74(1988) 4.4.1.1

ALAB-889 27 NRC 265( 1986) 5.12.2.1
5.12.2.t.1
5.8.2

ALAB-891 27 NRC 341( 193R) 3.11
5.6.1

ALAB-892, 27 NRC 485(1988) 2.9.5.1
3.1.2.1

1_ _ _ - __ _ i .
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(SEABROOK STAT!ON. UNITS 1 AND 2),
6.16.1

ALAB-894, 27 NRC 632(1988) 5.4

ALA8-895. 28 NRC 7(1938) 6.20.4
6.8

ALAB-896, 28 NRC 27( 1988 ) 5.12.2.1
5.8.1

ALAB-899. 28 NRC 93(1988) 2.9.5.1

ALAB-904 28 NRC 509( 1988 ) 6.16.1

ALAB-905, 28 NRC 615( 1988) 5.12.2

ALA3-915, 29 NRC 427(1989) 3.17
4.4.1
6.15.7

ALAA-916, 29 NRC 434(1989) 5.12.2.1

ALAB-918, 29 NRC A73( 1989) 2.9.5.13
2.9.5.4
2.9.5.5
3.1.2.1
4.4.1
4.4.2
6.96.1

ALAB-920. 30 f4RC 121(1999) 5.4
G.P

AI. AB -924 , 30 NRC 331(1989) 1.8
5.5.1
6.18

ALAO-927, 31 NRC 137(1990) 4.4.1.t

ALAS-930. 31 NRC 343(1990) 5.5.1
5.6.1

ALAB-932, 31 HRC 371(1990) 3.11.3
3.92
3.5.2
3.5.2.3
5.5.1
5,6.3

ALAB-933 31 NRC 49f(1990) 5.4

ALAB-934, 32 NRC 1(1990) 2.10.2
2.9.3.5 '

O O O .

-
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(SEABROOK' STATION. UNITS t AT 2).
2.9.9.5
3.6
4.4.1.1
4.4.2

A L A S -936'. 32 PRC 75(1990)' 2.9.5.5.
4.4.1'
4.4.2

ALAB-937 32 NRC 1:tS( 1990) t18'
3.'t.2.5
3.10
3.I1.4'
3.14.3
5.5
6.16.1.3

ALAB-940, 32 NRC 225(1990) 2.2
2.9.5.1.
3.17
4.4.2

ALAB-94f. 32 NRC 337(18,90) 'f 8
3.1.2.5
3.10
3.11.4
6.16.1.3

,

5

ALAB-942, 32 NRC 395(1990'. 2.9.5.1;

2.9.5.to
2,9.5.11

3.17 '

ALAE-943. 33 NRC 1f(1991) 5.4

CLI-76-12, 4 NRC 451(1976) 6.16.1

CLI-77-25, 6 NRC 535(1977) 2.10.2
5.15

CLI-77-8 5 NRC 503(1977) 3.1.2.1.1
5.15 t

5.19.3
5.7-
5.7.t
6.15
0.15.2
6.15.3,t

6.15.4.1
6.15.4.2 ;

CLI-78-t. 7 NRC 1(1978) **.17
t. 12. 3

i

L

.
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(SEABROOM STA110N, UNITS 1 AND 2),
5.6.3
5.7
6.15.3
6.15 1.4
6.8

CL1-78-14, 7 NRC 952(1978) 5.19.1
6.15.4
6.15.8.1

CLI-78-15, 8 NEC f(1978) 4.7

CLI-78-17 8 NRC 979(1978) 6.15.8.4

CL1-83-23, 18 NRC 311( 1983) 2.9.5.5

CLI-88-10. 28 NRC 573(1988) 6.20.4
6.8

CLI-88-7 28 NRC 271(1988) G8

CLI-88-8, 28 NRC 419(1988) 2.9.5.5
4.4.2

CLI-89-20, 30 NRC 23t(1989) 6.8

CL1-89-3. 29 NRC 234(1989) 2.9 5.1
, 2.9.5.4
| 4.5
'

6.20.d
6.8

,

l

( CLI-39-4, 29 NRC 243(1939) 5.8.2

CLI-89-7, 29 NRC 395(1099) 6.8

CLI-89-8, 29 NRC 399(1989) 5.7.1
6.15,t.1
6.20.4

CL1-90-10, 32 NRC 218(1990) 4.4.2
|

|
CLI-90-3, 3t NRC 219(1990) 3.1.2

i 5.15
| 5.7.1

CL1-90-6, 31 NRC 483(1990) 4.4.1.t
4.4.2

LBP-74-36 7 AEC 877ft974) 1.9
3.5
3.5.3

|
\

O O O
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FACILITY INDEX --- JAMJARV 1992 PAGE- |69
(SEABROOK STATION, tJNITS 1 AND 2').

LBP-75-28. 1 NRC 513f1975) 2. I 1.2,4 ' '

.

~

L8P-75-9. 1 NRC 243(1975) 3.5.2.2
.

LBP-82-106. 16 NRC 1649(1982). 2.9.3.1
2.9.3.2
2.9.5
2.9.5.3

*2.9.5.7
'4.5

'

5.12.2.1
6.15.7

LBP-82-76, 16 NRC 102(1982) 9.7.1
2.10.2
2.9.5.t
3.1.2.1.t
3.17 .
6.15.f.1

LBP-83-17 17 NRC 490(1983) 2.11.2
2.11.2.4
2.11.2.6 '

2.11.2.8

LBP-83-20A. 17 NRC 586(1983) '2.18.5.2
3.T.2

-f
LBP-83-32A, 17 NRC 1970(1983) 3.542.3 L

3.5.5
i

Lep-83-9. 17 NRC 403(1983) 2,10.2

i
LBP-86-22, 24 NRC 103(1986) 2.9.9

LOP-86-24 24 NRC 132(1986) 2.10.2
5.2
6.20.4 I

i

LBP-86-25 24 NRC 14t(1986)- 6.20.4 -s

LBP-86-30. 24 NRC 437(1986) 3.5.2.3' |

3.5.3 f

!
LBP-86-34, 24 NRC 549(1986) 2.9.9

6.14.3
6.16.' 1 ~

LEP-87-12, 25NRC324(1987[ 8.20.4 *

L8P-87-3, 25 NRC 7t(1987) 2.9.5.5
4.4.9
.4.4.2

. ,. .. . ,, .



FACILITY INOEX --- JANUARY 1992 PAGE 62

(SEABROOK STATION, UNITS 1 AND 2).
LSP-88-20, 28 NRC 16t(1988) 6.16.1

LBP-88-21, 28 NRC'170't988) 5.(2.2
5.12.2.1

LBP-88-28, 28 NRC 537(1988) 2.11.2.5

Lap-88-31, 28 NRC e52(1988) 3.5.2.3-
3.5.3

L9P-38-32, 28 NRC 667(1988) 1.8

L8P-88-6 27 NRC 2*5(1988) 2.9.5.1
3.1.2.1

LBP-88-8 27.NRC 293(1988) 6.23

LBP-89-10. 29 NRC 297( 1989) 6.8

L8P-89-28 30 NRC 27t(1989) 2.2
2.9.5.1
3.17
4.4.2

LED-89-3 29 NRC 51(1989) 3.17
6.15.7

LE?-89-32, 30 NRC 375(1989) 1.8
3.1.2.5
3.10
3.11.-4
6.16.1.3

LBP-89-33, 30 NRC 656(1989) 3.1.2

L8P-89-38, so NpC 725(1989) 3.5.1
4.4.f
6.20.5

LBP-89-4 29 NRC 62(1989) 2.9.5.4
2.9.5.5
3.1.2.1
4.4.1
4.4.2
6.16.1

L8P-89-9 29 NRC 271(1989) 3.5.2.3

LBP-90-1 31 NRC 19(1990) 2.9.5.5
4.4.1
4.4.2

LOP-90-12, 31 NRC 427(1990) 2.10.2

O O O
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'

(SEABROOK STATION ' UNITS.1/AND 2).-

2.9.3.5
2.9.9.5
3.6
4 . 4. 4.1.
4.4.2

LBP-90-44 32 NRC 433(1990? 3.5.2.3
,

:1

- (SECTION 2 74 AGREEMENT).
CL1-88-6, 29 NRC 75(1988) 3.1.2,6

|
i

; (SENIOR OPERATOR LICENSE FOR BEAVER VALLEY PC,'4ER $7ATION. ijNif f).
!'

LBP-87-23, 26 NRC 8t(1997) 3.1.2.1
3.7

LBP-87-23, 26' PMC 297(1987) 6.23,t-

fL8P-88-5 27 NRC 24t(1993) . .6,9G.8

5

(SEQUGVAH UF6 TO UF4 FACILITY).
CLI-86-17, 24 NE'C 489( 1986 ) . 2.2 '

(SHEARON HARRIS NUCLEAR PLANT. Uu175 1 4W ' 2 !.
L4P-84-15. 19 NDC 837(1984) 3.1.2.5

3.12.3
3.5.2.3
3.5.3' }

(BP-94-7, 19 NRC 432(1984) t . 2. 5 --''

L3 -
'.3-

;. 6

(SHEACON HAR.115 NUCLEAR PLANT. tiNITS t-4).
AL38-184 7 AEC 229fi9741 '6.19.2- "

6.5.3.2-

.ALA8-490. B NRC 234(1978) 3.7.3.2
6,15.5

,
. I

ALA8-526, 9 N9C 122(1979) 9.12.
2.9.3.3.3

,

5.19.1

h

_ > --
_ , . . .
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j FACILITY INDEX --- JANUARY 1992 PACE 64
i

j (SHEARON HARRIS NUCLEAR PLANT. U141 T S 1-4).
|. ALAB-577 11 NRC 18(1980) 3.1.2.1.1

3.16
j 3.3.1
! 3.3.1.1
? 3.4

3.7.3.7
4.3

I 5.19.1
! 5.2

5.5
5.6.1
6.16.1

/ LAB-5St. 11 NRC 233(1980) 1.8
3.1.2.1.1
3.3.1
3.7.3.7
5.6.3

CLI-79-10. 10 NRC 675(1979) 4.4.2

CLI-79-5. 9 NRC 607(1979) 3.1.3.1
4.4.2

CLI-BO-12, 11 NRC 514(1980) 1.8
2.5.1
3.1.2.1.1
3.1.2.5
3.16
J 3.1
3.3.1.1
3.4
3.7.3.7
4.3
5.19.1
5.2
5.5
5.6.1
5.6.3
6.16.1

LBP-78-2, 7 NRC 83(1978) 4.4
4,4.1.1

4.4.2

(SHEARON HARRIS HUCLEAR POWER PLANT).
ALAB-837, 23 NRC 525(1986) 2.9.5

2.9.5.6
3.17
5.10.3
5.2

O O O
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(SHEARON HARRIS NUCLEAR POWER PLANT).
5.6.3

, 6.15.5

ALAB-843 24 NRC 200(1986) 2 9.5.1
-3.f.2.1-
3.12.1
5.10.3
5.2

ALAB-852. 24 NRC 532(1986) 2.9.5.t
3.1.2.1
5J10.3-
5.6;3
6.16.2

ALAB-856 24 NRC 802(1986) 2.11.5.2
. 2.9.5.t

3.1.1'

5.10.3
5.5.1
5.6.3
6.16.1.2

CL1-88-24 24 NRC 769(1986)' 2.2

CLI-87-l. 25 NRC f(1987) 5.7

LBP-85-27A. 22 HRC 207(1985) 3.5
3.5.2.3
3.5.3

LBP-85-28, 22 NRC 232(1985) 5.4

LBP-85-49, 22 NRC 899(1985) 1.8
2.9.3.5
3.4.2

LBP-86-ft. 23 NRC 294(1986) 1.8
6.16.2

(SHEARON HARRIS NUCLEAR POWER PLANT. tJNITS 1 AND 2).
LBP-82-t19A. 16 NRC 2069(1982) 2.9.1

2.9.5.1
2.9.5.6-
6.20.4
6.5 3.2

LBP-83-27A. 17 NRC 97i(1983) '6.85.6

.-

.

g

__. . _ . .



FACILITY INDEX --- dANUARY 1992 PACE 66

(SHEFFIELD. ILL. LOW-LEVEL RADIDACT!VE WASTE DISPOSAL SITE).
ALAB-473. 7 NRC 737(1978) 2.9.4.1.1

2.9.4.1.4
2.9.4.2
2.9.5.3
2.9.7
5.8.1

ALAB-494 8 NGC 299f1978) 3.1.4.1
3.1.4.2

ALAB-606, 12 NRC 156(1980) 5.4
6.15.1.1

ALAS-666 25 NRC 897(1987) 6.13

CLI-79-6 9 NRC 673(1979) 6.24.3
6.24.4

CLI-80-1 11 NRC 1(1980) 3.1.1
3.1 A.2
4..

4.t
5 ~e s
6.16.1
6.24
6,24.3

I

LBP-87-5 25 NRC 98(1987) 6.13

(SHOREHAM NUCLEAR POWER STATION).
ALAB-99 6 AEC 53(1973) 6.9.1

CLI-85-12, 21 NRC 1587(1985) 6.15.1.1

(SHOREHAM NUCLEAR POWER STATION. UNI 7 1).
ALAS-743, 18 NRC 387(1983) 2.9.3.3

2.9.3.3.3
5.6.1

ALAB-769 19 NRC 995(1984) 2.9.3.3.4

ALAB-773 19 NPC 1333(1984) 2.11.2.4

ALAB-777, 20 NRC 21(1984) 3.1.4.1
3.1.4.2

ALAB-780 20 NRC 378(1984) 5.12.2.1
5.8.3.1

O O O
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(. SHOREHAtt14t) CLEAR PCwfD STA71DN. tJNIT 1),

ALAB-787. 20 NRC 1097(1984)-- 5.12.2

4 ALA8-788 20 PMC 1902(9984) 3.1.2.7
5.t'
6.16.1 3 )
S.16.24 *

'6.9.2.2

ALAB-S iO.* 21 9'MC '616( 1985 ) 5.7.t

ALAB-827, 23 NitC 9( 1996 ) 5.1
.

5.20.3 |,

|
ALAB-832. 23 NGC 135f198G) 2.11. t

[2.9.5.6'
5.t '

5.2 '

5.G.3 '

ALAB-855. 24 fMC 792(tt8E) 5.6.3 i

ALAS-861 25 NRC f29(1957) 1.8 -

5.14.. -

5.12.2.1 e

|'

ALAB-888 27 NRC 057(8998) 5.12.2.1
[
!.

ALAB-900 28 NRC 2?St 1968) 5. 6. t ' !
i 6.16.2- I

!

ALAB-901 2F NRC 302(1988) 5.6.t i

ALAB-902, 28 NRC 423(1988) 2.11.5,2

I
; ALAB-905, 28 NRC Stss1983) 1.8
'

2.t.? ;

j 3.16 *

i 4.4 .-

1 f,

) ALAB-907 28 tmC 62O(1988) 3.f.4.2 i
*

i
i ALAB-908. 28 NRC 624(19881 3.14
.) 6.16.t

,

I
! t

AL AB-91 f .' 29 NRC 247( 1989 ) 4.6

i CLI-84-20. 20 emC 1061(1984) 3.1.4,1 I

!
Cti-84-21.'20 NRC 1437(1984) 5.7 t !

CLI-84-8 19 NRC 1154(1994) 3.1.1
6.19 -

f.i

r
e

!
1

I
.
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(SHCRE'AAM MJCLEAR Powt2 ST ATION, UNIT 1). ,

CLI-84-9. 19 NDC 1323(1984) 6.15.t.1

CLI-86-13 24 NCC 22(1986) 9.8

CLI-47-12. 26 NOC 383(1987) 2.99.9
2.9.5.6
5.1
5.2
5.6.3

CLI-87-5. 25 NRC 834(19871 4.4.2

CLI-88-ft. 28 HRC 603(1988) 2.t1.5.2

CLI-88-3. 28 N4C 1(1988) 4.4.1
(

4.4.2
4.5

CLI-88-9 28 N#C 567(1988) 3.3.f.1

CLZ-89-1 29 NRC 83(1989) 4.4.2

CLI-89-2. 29 NRC 211(1989) 2.98.5.2

CLI-90-8. 32 NRC 201(1990) 6.15.t.1

CLI-91-t, 33 NRC 1(1991) 6.15.1.1

CLf-91-2. 33 NRC 6t(t*991 3.1.2.7
3.10
6. t5.1.1

CLI-91-3, 33 NOC 76(*491) 3.15
5.12.2
5.12.2.1

LBP-77-it. 5 NRC 48?(1977) 2.9.4.1.2

LBP-81-18 14 N2C 7t(1981, 3.4.8
6.14

i

j LB#-82-107 16 N#C 1667(19a2) 3.1.2.*
3.13.1

(8P-82-115. 16 NRC 1923(1982) 2.19.5.2
2.9.9.5
3.1.2.1
3.1.2.7
6.17 9

(BP-82-19. 15 NRC 601(tJ82) 2.10.2
6.9.2.1

O O O
-
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( SHOREH488 NUCLEAR POWEE STATICM. SWIT f)
LBP-84-r5, 20 NGC 1343(1964) 6.59

LBP-84-53. 20 NEO 1531(1984) 5.19.3
6.5.4.1

LBP-85-12, 29 NOC 644(1985) 9.8
3.f.2.6

LBP-86-3SA. 24 NRC 819(1486) 3.1.2.1

LBP-87-26 26 NPC 20t(1987) 3.5.2 i

3.5.2.3
3.5.J

LBP-87-29, 26 NRC 302(1987) 3 5.2
3.5.2.3
3.5.3
5.14

LBP-38-13. 27 NPC 509(t?88) 3.10

LBP-88-24, 28 NRC 311(1988) 2.11.5 2

LBP-88-29, 28 NRC 637(1988) 3.1 4.2

LCP-88-30. 28 P4RC 644( t?88) 6.16.1

{LBP-8e-7 27 NGC 289(1988) 3.9.2.1

LEP-89-1, 29 Nec 5(1989) 2.9.5.10
2.9.5.6
3.1.2.6
5.12.2.1

(HP-91-1 33 NRC 15(1991) 2.9.3.2
2.9.4
2.9.4.1
2.9.4.1.1
2.9.4,1.2

3.t.2.1
1

L8P-91-7 33 NRC 179(1991) 2.9.3.2
2.9.4
2.9.4.1
2.9.4.4.1
2.9.4.1.2

(sxAct7 NocttAR PROJECT. units t ArJo 2 ).
ALAS-446, 6 f.TC 870( 1977) 6.19.1

ALAS-s23 9 NRC 58(1979) 2.9.3.3.3

9 9 9 i
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FACILITV ?tOEX JANUARY 1992 P&q 73---

(SO'JTH TEXA5_ PROJECT. UNITS 1 Ato 2).
L8F-84-13, 19 NRC 649(1934) 3.7.3.7

L5P-85-19, 29 NRC 1707f1985) 4.4.1.t
4.4 2-
5.6.t
6.4.2.3

-LBP-85-42, 22 NRC 795(1965)- 4.4.t,
4.4.2

-LED-85-45 22 ##C S19(19851 4.4.t.*
'

4.4.2
6.=.2

LBA-B5-6. 21 NRC 447(19851' 6 5.4.1

LEP 35-8 21 NRC Sf6(1985) . 3. t . 2. 3 _

LBP-RS-9 21'NRC 574(1965)- 2.9.5.5

LBP-86-15 23 NRC 595(1986) 3.5
3.5.2.3
2.5,3

4.4.2
4.4.4
6.4,1.t
6.5.4.t

LBP-86-5. 23 NRC 89?1996) 6.9.1-

LEP-86-5 23 NRC 182It9663 2 . '4. 5
6.9.1

(ST. LUCIE NUCLEAR PLANT UN175 t'AND 2:TURMEV polNT. UNITS 3 AND 4).
LBP-77-23. 5 NDC-799(1977) 2.9,3.3.3

3.t.7.t.1

(57.'LUCIE NOCLEAR PLANT. UNIT 2).
ALAB-274.'1 MRC 4?T(19754 5.13.1.1

ALA8-280, 2 NRC 3(1975) 4,2.2

.. 5.13.3
S.5.2

ALAB-335.-3 NRC 830(1976)' '3.11.4-
4.4
5.10.t
5.5.t
6.19.2.I
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FACILITY INDEX --- JANUARY 1992 PAGE . 70,

( D4REE MILE :I5 LAND f*JCLEAR STAflori, tR417 ;1).'

;. ALAB-891, 26 NRC 46Sft987) .3.1.2.1
5.6.3-

f

. CLI-79 8. 10 NRC 141(1979) 2.11.2.2

||. 2.11.4

j CLI-80-96, if NRC 67411980) 3.4
:.
!: CLI-OO-19.-11 NRC 700(1980) 2.9.10.1-
1

.
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.
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.

.

) ,t
i
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! !
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2.9.4.5 t
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(THREE teILE ISLAND M.;CLE AR $74Y!ON. UNIT ?).
5.G.9

CLI-85-5. 21 NGC 56 Cit 333) 3.1.4.2

CLt-85-7 21 NRC 4104(1935) 2.11.1
4,4.2
4.4.4

CLI-bS-8 21 NRC *111(1985) 2.14.2

CLI-85-9 21 NRC 1118(1985) ?.7.3.7
5,10.8

LBP-80-17 11 !2RC 893(1980) 2.99.5.2 <

LDP-Ef-50. 14 NRC 988(1981) 6.ft
6.23
6.23.1 i

LEP-81-60. 14 NRC 1774(1998) 3.4.1

LBP-82-56 16 NRC 281(1982) 3.1.2.1i

e.it

| * BP-84-47 20 NRC 1405(1984), 4.2.2

LBP-26-10. 23 NRC 193(9339) 2.9.5
3.17

|

j LBP-86-14 23 NRC 553(1935) 3.1.2.7 ;

i 3.6
'. 6.16.t.3
' 6.5.4.1

LBP-SG-17 23 NRC 192(1985) 6.16.1.3

i
,

|

(THREE stILF ISLAND NGC1 EAR STATION UNTT 2).
ALAB-354 5 NRC 612(9977) 2.9.3.3.3

;

!

! ALAB-454 7 NRC 39(1978) 2.10.1.2
! 2.10.2

5.2 .

i

ALAB-456 7 NRC 63(1978) 2.9.5.6
' G.20.4

|,

ALAB-474 7 NRC 74S(1978) 2.9.2|

ALAS-des, e r:RC 9(197s) 4.4.2 :

5.5.1j

!
:

?

O e e
. .
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FACILITY INDEX --- JANUARV 1992 PAGE B4

(VALLECITOS NUCLEAR CENTER. GENERAL ELECTRIC TEST REACTOR).
,
- LBP-78-33 8 NDC 46t(1978) 2.18.2.4
>

I

(VERMONT YANKEE NUCLEAR PowtR STATIDM).
ALA8-124 6 AEC 35B(1973) 3.1.1

4.4
4.4.1
4.4.1.1j

4.4.2
5.6.1,

| ALAB-123. 6 AEC 393fi973) 4.4.1.1

ALA8-138. G AEC 52O(1973) 2.11.1
3.1.1,

4.4.1.1
4.4.2
4.4.4
6.16.1

ALAB-141 6 AEC 576(1973) 4.4.2

ALAS-179 7 AEC 159(1974) 6.15.3
6.16.2
6.5.3.2

ALAB-194 7 AEC 431(1974) 6.16 1
6.16.1.1
6.20.1

Alas-217 8 AEC 61(1974) 6.16.2

ALAB-229 8 AEC 425(1974) 2.9.1
3.16.1
6.16.2

ALAB-245 8 AEC 873(1974) 6.1.4:2

ALAB-292 5 NGC 759(1977) 6.15.6 '

ALAB-421 6 NRC 25(1977) 5.14

ALAS-57 4 AEC 946(1972) 6.20.4

ALAB-869. 26 NRC 13(1997) 2.9.5
2.9.5.1
3.17

1 3.4.2
6.1.4.4
6.15.7
6.15.9

; 9 9 9
_ - _
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PACE 85 [j=
(VEPMONT YA8 ECEE f@JCLE AR POWER STA7IO*!). [

I6.16.3- I
,

*
,

j ALAB-876, 26 NRC 277(1987) 2,3,3 f*
2.9.5.1
3.1.2.6 |

<

3 -. 3.17 ' I
3.4.2

f
5.12.2 L

5.14 f
s
#

6.t.4.e E

6.15.7
[*6.15.9

6.16.3' I

k
ALAB-919, 30 NRC 29(1939) 2.9.5

[
.

2.9.5.5
I.3.15

}{6.15.4-
6.15.7 !

!
ALAB-938. 32 NOC 154f1990) 2.9.5

f2.9.5.5
3 3.f5

ii 6.15.4
6.15.7 I

i' CLI-74-40. 8 AEC 809(1974) 3.16.1 '

6.16.2- I
5.21.2 '
6.9.t l,

'

t
!CLI-74-43. 8 AEC 826(1974) 6.16.2
'.

,

; 6.23.2 '

8.9.1
.

'

Ct.I - 76- 14 4 NRC 163(1976) 5.6.2
6.21.t

i,

CLI-90-4 31 N#C ''t3s1990) 2.9.5 i
L;_

2.9.5.5 l
3.15 *

6.15.4 !
6;15.7j |

i CLI-90-7. 32 NRC 129(1990! 2.9.5 :
t

2.9.5.5
I [3.15 *

6.15.4
6.15.7

'

:
.

Lt.BP-87-17. 25 NRC 838(1987) 2.9.5 i
2.9.5.1 l',

3.17

| 'f
t
.

k

I
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(VERMONT VidJkEE NUCLE AR POWER ST ATION) .
6.1.4.4
6.15.7
6.15.9
6.16.3

LBP-87-7 25 NDC 116(1987) 2.9.3
2.9.4.1.2

LGP-83-19, 28 NRC 145t1988) 3.1.2.1
3.1.2.2
6.1,4.4

LBP-88-25. 28 HRC 394( 1988) 2.91.1
2.1t.4

LEP-88-25A. 29 NDC 4 35( 1999 ) 2.11.1
2.11.4

L8P-88-26, 28 NRC 44C(1988) 2 9.5
2.9.5.5
6.15.4
6.95.7

)
,

LBP-89-6 29 NDC 127(1999) 2.9.5
| 2.9.5.5

3.15
6.15.4
6.15.7

LBP-90-6. 31 NRC 85(1990) 2.9.3
6.1.4.4
6.'5.1.1

(VIRGIL C. SUMMER NUCLEAR STATION. UNIT 1). '

; ALAB-114 A Atc 253(1973) 5.6.1
,

| alAB-E42. 13 NRC 88t(1981) 2.9.3.3.3
2.5.3.3.4

|
| 3.1.2.'
i

| ALAB-E43. 13 NDC 898f1989) 2.9.3.3.3
! 5.7.1

ALAB-663. 14 NRC 1940(1991) 3.1.2.1
3.12.3
5.12.2
6.20.2

ALAB-694 16 NRC 958(1982) 5.13

ALAB-7tO. 17 NDC 25(1983) 3.1.1

O O O
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(WATERFORO STEAM ELECTRIC STAliDN. UNif 3).,

6 16.t.3
6.20.4
6.5.4.1

,

ALAB-753 18 NRC 1321f1983) 3.5.3
4.4
4.4.1'

4.4.2

ALAB-785 20 N2C 1087(1984) 4.4.2
6.16.1.2
6.5.4.1

ALAB-792. 20 NRC 1585(19841 5.6.1

ALA8-bot. 21 NPC 479(1985) 6.16.1

ALAS-803. 21 NGC 575(1985) 3.1.2.7
4.4.2
6.16.1

ALAB-812, 22 NRC 5(1985) 3.7
3.7.1
3.7.3.7
4.4.8
4.4.2
6.16.1

ALAB-829 23 NRC 35(1985) 6.5.4.1

CLI-86-1 23 NGC t(1986) 2.11.1
3.1.2.3
4.4.1

i 4.4.2
6.5.4.1

LEP-73-31 6 AEC 717(1973) 2.9.3.4

LBP-81-48 14 NRC $77(1981) 3 . '3
3.5.3

LBP-82-100. 16 NRC 1550(1982) 6.15.3
6.9.1

(WATTS BAR NUCLEAR PLANT. UNITS 1 AND 2).
ALAB-413 5 NDC 1418ft977) 2.9.4.1.1

7.9.4.1.2
2.9.4.1.4
2.9.4.2

O O O
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(WEST CHICAGO RARE EARTHS FACILITV).
ALAB-928, 31 NRC 263(1990) 5.7.1

!

{ .._ ALAB-944, 33 NRC 8t(1991) 2.11.5.2
3 3.1.2.1

3 16
: 3.5.2.3

- 6.15.3

! CLI-82-2 15 NRC 232(1982) 2.2
2.5
6.13 'd

j 6.15.f.2
!

.. CLI-82-21 '16 NRC 401(1982) 2.2
1
1

LSP-84-42, 20 NRC 1296(1984) 3.1.2.1'
34
6.15.E

LSP-85-1, 21 NDC ff(1995) 2.11.2
2.11.2.4

4

LGP-85-3. 25 NRC 244(1985) 5.12.2
6.15.3
6.f6.1

4

1 - LBP-85-46. 22 NRC 83C(1995) . 2.11.1
4 3.1.2.6
4

LBP-26-4 23 NRC 75(1986) 2.11.2
'

2.11.2.8
2.91.4-
2.11.5.2

LBP-89-16, 29 NRC 505f1989) 2.9.5.5

LEP-89-35 30 NRC 677(1989) 2.11.5.2,
'

3.1.2.1
3.5.2.3
6.15.3

(WEST VALLEY REPROCESSING PLAN 7).
CLI-75-4, 1 NRC 273(1975) 2.11.1

2.9.3.3.3
2.3.3.3.4

4
. 2.9.5.5

.
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At. A S - 166 .. MAINE YAFAEE A(DMIC POW 7Q COI
(MAIV5 YANKEE 7.YGMIC POWER STAffDN). S AEC 1148 0973) 3.7.2

5.12,1

alAB-tE8- ' LOUISIANA POWER Atc ! IGIT' CO,
(W4TERFOPO STEAM ELECTRIC STATIEWi UNIT 3). 6 AEC 1155 (s97:4) 2.9.3.4

AL18-172' DUQUESNE LIGHT CD.
(BEAVER VALLEY POWED !.T A T ION. 'JNI TS 1 AND 2 ). 7 AEC 42 (1974) 2. 8. t .1

3 1.4.1

ALAB-175 s*AINE V At*EE ATOMIC POwYR CO. )(wAINE yap *EE ATOMIC PowEt STt TICH). 7 AE'C 62 I1974) 3.7.2 ;.

ALAB-179 VERMOUT YAPMEE NUCLEAR POWER CORP.
(VERMONT YANKEE. NUCLEAR *>0wtR STATION). 7'AEC tF9 ( 1974 ) 6.15.3

6.16.2 '
6.5.3.2

AL48-181 PORTLAND CENERAL ELECTRIC CO.
(TROJAN NUCLEAR PLANT). 7.AtC 207 (1974) 3.4.2

'J.6.6
6.16.t.3 i

ALAG 122 ALABAMA POWER CD.
(JOSEPH M. FARLEY PLANT UNITS t AND 2), 7 AEC 2f0 (1974) 2.9.5.3

3.17
3.4.1
*> 5.

3.5.3

ALAG-183 GULF STATES UTILITIES 00.
(RIVER BEN 3 STATIOrd, UNITS f AND 2). 7 AEC 222 (1974) 2.9.1

2.9.4.1.4
2.9.S.1

ALAB-184 CAROLINA POWER AND LIGet CO.
(SHEARON HARRIS NUCLEAR PLANT. UNITS 1-4). 7 4EC 229 (1374) f.19.2

- _ . __ -- -__ _ . - _ _ _ _ _ _ _.-.- _ __- - - _ _ _ _ _ _ _ -- _ _ _ _ _ - _ - - _ _ _ _ _ - _ _ - - _ _ - _ _
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- .iLA8-206 ' . PHILADELPHIA ELECTRIC 00, 3

. (tt'LTON GENsuA ING SIATION. UNI 4) 1 AND 2). 7,AEC 848 (1974) 2.9.7
_

'AlfS-207' NORTHIRN INDI ANa ..PtELIC SERNICE CO-
. T

'(BAILLY GENERATING STATION. NUOLEAR.1).'7 AEC 957 (1974) 9.10.1 _ |'

5.13.2 '

ALAS-209' CONSOLIDATED EDISON CO. OF *i.Y.
(1t01 AN POINT STAYION, tJNIT 2). 7 -- AE: 971 (t974) 6.16.3'

ALAB-217 SOUTHERN CAL!TORNIA EDISGN CO.
' (S AN ONOFRE NUCLEAR GENERATING ST ATION, tJNITS 2 AND 3) . 7 EC 986 (1974) 3.3.2.4

ALAB-216 FHILADEL'HIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION, tWI T S 2 AND 3 ) . 8 AEC 13 (1974) 2,9.5.1

6.16.2'

ALAB-217 VERMONT VANKEE NUCLEAR POWER CORP,
(VERMONT YANKEE NUCLEAR POWED STATION). 8 AEC 6t (1974) 6.16.2

>

ALAR-219 POTOMAC ELECTRIC PO1=ER CO.
(DOL *GLAS POINT' NUCLEAR GENERAT!bc $TATID4 tJNITS.1 AND 2). 8 AF.C 79 (1974) 2.9.5.6 ,

!2.9.5.7
6.20.4
6.9.1

ALAE-220 L6tJISI ANA POWER AND LICHT CO.
(WATERFORD STEAH ELtiCTRIC STATION. LudIT ") ) . 8 AEC 93 (1974) 3.5.5*

5.8.5

AL Afs-22 t PHILADELPHIA ELECTRIC CO. .

i(PEACH BOTTOM ATOMIC STATION. UNITS'2 AND 3).!S AEC 95 (8974) 5.7.t

ALAB-222 COMMONWEALTH EDISON CO.
(210N STATION. UNITS 1 AND 2). 8 AEC 229 (1974) 3. 3. 3

3.3.1

,

1

s -m
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ALAB-222 COMMONWEALTH EDISCM CD.
3.3.2.3

ALA8-223 GACIFIC CAS AND ELFCTRI" CD.
(D! ABLO CANYON NUCLE AR PCW!R 5'LANT . UNITS t Ato 2 ) . 4 AEC 246 (1974) 2.9.3.3.4

ALAB-224 #O4THERPt INDIANA PuliLIC SERVICE CO.
(BAILLY CENERATING STATION. NUCLEAS-1). 8 AEC 244 (1974) 2.9.1.2

2.5.1.2
3.1.4.1
3.1.4.2
3.6
5.15.2
5.7
5.7.1
5.8.2
6.16.3

ALAG-225 DETROIT EDISON CO.
(GREENWOOD ENERGY CENTER. UNITS 2 AND 3). 8 AEC 379 (1974) 2. 5. 9. t

3.1.4.1

ALAS-226 COfAMONWE TH EDISON CO.
(Z*CN STATION. UNITS 1 AND 21. 8 AEC 38% (1974) 2.8.t.3

*

2.9.3.2
2.3.5.10
2.9.9.1
3.1.4,t
3.12.1.1
3.7.2
5.10.t
5.13. t .1
6.16.f.2

ALAS-227 FORTHERN INDIANA PUBLIC $ERVICE Co.
(BAILLY GENERATING 5fATION. NUCLEAR-1). 8 AEC 4 %6 (1974) 3.14.3

c.4.2

AL4C-229 VE4MONT YA?*FE NUCLEAR POWER CORP.
'!'ERMONT Y APHEE NUCLE AR POWE R ST A T ION) . 9 AEC 425 ( 194 ) 2.9.1-

3.16.1
G.16.2

O O O
.
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ALAB-247 DETR017 EDISON CO.
(CREENWOOD ENERGY CENTER,. UNITS 2 AND 3), 8 AEC 936 (19T4) 8.1S

6.15.8.2

ALAB-249 HORTHERN INDIANA PUBLIC SERVICE CO.
-(BAltLY CENERATING STATIDN. NUCLEAR-t!. 8 AEC 980 (1974) 3.13.3

3.3.1.2
4.4.2

ALAB 251 . PUBLIC SERVICE ELECTRIC AND GAS CO.
(HDPE CREEK GENERATING STATION, UNITS 1 AND 2). 8 AEC 993 (1974) 5.2j

i

!
ALAB 252 NORTHERN STATES POWER CD.|

| (PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2). 8 AEC 1175 (1974) 2.9.9.2.t
3.tJ.1
5.1
55

ALAG-254 PACIFIC GAS AND ELECTRIC CO.
(OIA?LO CANY0tJ NOCLEAR POWER PLANT. UN!! 2). 8 AEC 1184 (1975) 3.16,

3.6.1
1 4.3
'

; 5.3.3

|
|

|

ALAB-266 VIRGIN!A ELECTRIO AND POWER Co.
(NORTH ANNA NUCLEAR STAT!UN. UN775 t AND 2). 1 NRC 10 (1975) 2.9.1

3.16
3.7

t 3.8
! 4.3

ALAB-258 LOUIStANA POWER AND LIGHT CD.
(WATERFDRD STEAK ELECTRIC STATI0ii. UNIT 3). 1 NRC 45 (1975) 4.6

I

ALAB-260 TEXAS UTILITIES GENERATING CD.
(CONANCHE *EAK STEAM ELECTRIC STATION. UNITS 1 AND 2). 1 NaC 54 (t*75) 5.6.3

O O O
.
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ALAB-273 PORTLAND CENERAL ELECTRIC CD.
5.8.1

ALAB-274 FLC9tDA POWER AND LIGiT CO.
(ST. LUCIE NUCLEAR PLANT. UNIT 2). 1 NRC 497 (1975) 5.13.t.1

ALAB-277 POTUMAC ELECTRIC POWER CC.
(DOUGLAS POINT NUCLEAR GENERATING STATIDN, UN!fS 1 AND 2), 1 NRC 539 (1975) 3.0.1

3.3.1.1
3.3.1.2
3.3.2.t.
3.4.4

ALAB-279 MANSAS GAS AND ELECTRIC CO.
(WOLF CREEM NUCLEAR GENERATING STATION), 1 NRC 559 (1975) 2.9.3.1

2.9.4.1.t

ALAB-230 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT, UNIT 2). 2 NCC 3 (1975) 4.2.2

5.13.3
5.5.2

ALAB-281 CONSOLIDATED EDISDN CO. OF N.Y.
(IND AN POINT STATION, UNIT 3), 2 NGC 6 (1975) 5.12.1

5.12.1.2
?.4

ALAB-282 CONSUMERS POWER CC.
(MIDLAND PLANT, UNITS 1 AND 2), 2 NRC 9 I1975) 5.2

ALAB-283 CONSUMERS Poet 9 CD.'
(MIDLAND piANT, UNITS'1 AND 2), 2 NRC 11 (1975) C.24.5

ALAB-284 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNI T S 1 AND 2 ), 2 NRC 197 (1975) 3.14.1

O O O



-_

\ . /D/rh. 'n
/ N~

'\ ) L.) - I j-Lj
v.

CITATION INDEx - e JANUA4Y.1392 .PAGE 15

ALAB-286 PUERTO RICO 1 RATER EESECW F'AUTHURITV"-

-(NORTH COAST NUCLEAR PLANT. UNIT li, / 'CC 213.(1975)
2.9.7
5. 8.-.1

ALAB-288 NORTHERN STATES PCwEP CO.
(PRAIRIE.!SLAND NOCLEAR GENERATING PLAdT;.'Ur4ITS 4 AND 2). 2 NtC 390 (197S).. .

.

3.6

ALAB-289 -VIRG7NIA ELECTRIC AND POWER CD..
(MORTH ANNA NUCLEAR GTATION. UNITS t AND 2). 2 N2C 395 (t975) 2.9.3.3.3.

ALAS-290 TOLEDO EDISON Co.
(DAVIS-BESSE NUCLEAR POWER STATION). . NRC 401 (1975) 6.11

*

ALA8+291 GEccGIA POWER CO.
(ALVIN W. VOGTLE NUCLEAR PLANT, UNITS 1 AND 2). 2 NRC 404 (1975) 4.4.2

4.4.3
6.1.4.4
6.15
6.5.4.1
6.9.2.9

ALAS-292 LONG ISLAND LYGHTING CO.
(JAMESPORT NUCLEAR STAT!DN, UNITS t AND 2) .- 2 NRC 631 (1975) 2.5.2

2.9.3.3.3
2.9.4.1.1-
2.9.4.t.4

ALAB-293 P'tLIC SERVICE CO. OF NEW HAMPSHIRE
'(SEABRCOK STATION, UNITS 1 AND 2). 2 NRC 660 (1975) 3.3.1

3.3.4
5.842

ALAB-294 " CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2). 2 NRC 663 (1975) 5.2

ALAB-295 PUBI.!C SERVICE CO. OF NEW HAMPSHIRE
ISEABROOK STATION. UNITS t AND 2). 2 NRC 669 (1975) 3.3.9

3.3.4 *
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ALAB-295 PUBLIC SERVICE'CC. OF N"W HAMPSHIRE'
S.9.2

ALA8-296 ALLIED-GENERAL NUCLEAR SERVICES
(BARNWELL NUCLEAR FUEL PLANT SEPARATION FACILITV). 2 NRC 671 (1975) 3.3.9

3.3.1.2
5.7.1
6.1?.3

ALA8-297 TOLEDO EDISDN CD.
(DAVIS-BESSE NUCLEAR POWER STATION. UNIT 1). 2 NSC 727 (1975) 3.15

5.12.2.1

ALAU-298 .7LEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UetTS 1 AND 2). 2 NRC 730 (1975) 3.1.2.5

ALAB-3OO TOLEDO EDISON CO. 5.12,2.t
(DAVIS-BFSSE NUCLEAR POWER STATION). 2 NRC 752 (*975) 5.4

6.11

ALAS-301 HOUSTCN LIGHTING AND POWER CD.
(ALLENS CREEK NUCLEAR CENERATING STATION, UNITS 1 AND 2). 2 NRC 853 (1975) 5.4

5.8.10

ALAB-302 DUKE POWER CO.
(PERMINS NUCLEAR STAT!DN. UNITS 1 2 AND 3). 2 NRC 856 (1975)

2.9.7
5.8.9

At*B-303 NORTHERN IN0!ANA PUBLIC SERVICE CO. 2.11.6
(BAILLY GENERATING STATION. NUCLEAR-1). 2 NRC 858 (1975) 3.16

5.6.3
5.8.3.2

ALAB-304 CONSOLIDATED EDISON CO. OF N.w. 2.9.4.1.4(INDIAN POINT NUCLEAR STATION, UNITS 1 2 AND 3). 3 NRC 1 (1976) 5.2

O O e
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ALAB-304 CONSOLIDATED FDISON CO. OF N.Y.
S.18.t

>

ALAB-305 CINCINNATI CAS AND ELECTRIC CD.
(WILLIAM H. ZIMMER NUCLEAR ST ATION). 3 NRC e ( 1976) 2.9.5.1

4.3

.

ALAB-307 MANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR CENERATING STATION. UNIT 1), 3 NDC 17 (1976) 5 7.1

,

ALAB-310 DUQUESS&E LIGH1 CD.
(BEAVER VALLEY POWER STATION. UNIT 1), 3 NRC 33 (1976) 5.4

ALAB-311 KANSAS GAS AND ELECTRIC CD.
(WOLF CREEK NUCLEAR GENERATING STATION. UNIT 1). 3 NPC 85 (1976) 2.11.6

5.2
5.4

,

7

ALAB-313 PUERTO RICO WATER RESOURCES AUTHORITY
(NORTH COAST NUCLEAR PLANT, UNIT 1). 3 NRC 94 (1976) 2.7

6.5.2

|

ALAB-314 TOLEDO EDISON CO. .

| (DAVIS-BESSE NUCLEAR POWER STATION. UNIT t). 3 NRC 98 (1976) 5.12.2.1 f
:
t

ALAB-315 CONSUMERS POWER CC.
(MIDLAND PLANT UNITS 1 APC 2). 3 NRC 101 f1976) 6.24.5

l.

ALAB-316 PUBLIC SERVICE CD OF INDIANA
(MAR 8L'J HILL NUCLE AR GENERAT T'l ST ATION. UNITS 1 AND 2). 3 NRC 167 (1976) 2.5.1

321.2.t
3.4

ALAB-317 GULF STATES UTILITIES Co.
(RIVER BEND $!ATION. UNITS 1 AND 2).'3 NRC 175 (1976) 3.7.3.4

5.2

.. - . . . .
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ALAB-329 .' GULF STATES UTILITIES CO.
'(RIVER BEND STATION, UNIIS 1 AND 2), 3 NRC 607 (1976) 2.9.7

2.9.7.t
5.8.1 !

ALAB-330 PRDdECE MANAGEMENT CORP.
. .

(CLINCH RIVFR BREEDER REACTOR PLANT). 3 NRC.613 (1978) 5.12.2.1

ALAB-331 KANSAS GAS AtA3 ELECTRIC Co.
. .

(WOLF CREEK NUCLEAR CENERATING STATIDN. UNIT t). 3 NRC 771 (1976). 5.4'
5.8.10
5.6.9

ALAB-332 TOLEDO EDISON CO.
(DAVIS-BESSE NUCLEAR power STATION), 3 NRC 785 (1976) 6.4.1.1

6.4.2
6.4.2.1
6.4.2.2
6.4.2.3

[

ALAB-033 PORTLAND GENERAL ELECTRIC CO.
(PEB8LE SPRINGS NUCLEAR PLANT, UNITS't AND 2). 3 NRC 804 (1976) 2 9.4

,

2.9.4.1.4

i

ALAB-334 PACIFIC GAS AND ELECTRIC CD.
(DIABLO CANYON NUCLEAR FOWER PLANT UNITS 1 AND 7). 3 NRC 809 (1976) 2.7

3.11.1.2
'

6.5.2
[

-!

ALAB-325 FLORIDA POWER AND LIGHT CO.
-(ST. LUCIE NUCLEAR PJANT. UNIT 2). 3 NRC 830 (1976) 3.11.4

4.4
5.10.1

, 5.5.1

| 6.19.2.1

|- -

l'
ALAB-336 ARIZONA PUBLIC SERVICE CO.

(PALO VERDE NUCLEAR GENERATING STATIO*f. UttITF 1 2 AND 3). 4 NRC 3 (197G) 4.3

i
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ALAS-338 PUBLIC SERVICE CD. OF NEW HSMPSHIRE
(SEABROCK STATIDN. UNITS 1 AND 2). 4 NRC 10 (1976) 5.7

5.7.1

ALAB-339 PUBLIC SERVICE CO. Or INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 4 NRC 20 (1976) 2.9.3.3.3

.2.9.7.1
5.12.2
5.5.3
5.8.4.1

ALAB-340 ILLINDIS POWER CO.
(CLli4 TON POWER STATIDN. UNITS 1 AND 2 ) . 4 NNC 27 (1976) 2.11.1

2.11.2.2
2.11.2.3
3.11.1.3
3.13.1
5.10.3.1

ALAB-341 TENNESSEE VALLEY AUTHORITY
(BROWNS FERRY NUCLEAR PLANT. UNITS 1 AND 2). 4 NRC 95 (1976) 2.9.3.3.2

2.9.3.3.3

ALAB-342 VIRGINIA ELECTRIC AND FOWER CO.
(NORTH ANNA NUCLEAR STAT!DN. UNITS 1 AND 21, 4 NRC 98 (1976) 2.9.3.3.3

2.9.3.3.4
2.9.4
2.9.4.1 t
2.9.7.1
5.5.3

ALAB-343 NORTHERN STATES POWER CO.
(PRAIRIE ISLAND NUCt. EAR GENERATING STATION, UNTTS 1 AMD 2). 4 NRC 169 (1976) 5.15

ALAB-344 CONSUMERS POWER CD.
(MIDLAND PLANT. UNITS 1 AND 2). 4 NRC ?^7 (1976) 5.8.2

ALAB-345 USERDA
(CLINCH RIVER BREEDER REACTOR PLANT). 4 NRC 212 (1977) 5.1

O O O
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ALAB-345 'USERDA.
5.8.1

ALAG-347 UNION ELECTRIC C3.
(CALLAWAY PLANT. UNITS 1 AND 2). 4 NRC 216 (1976) 317,3.4 ;

-3

ALAB-348 UNION ELECTRIC CO.
(CALLAWAY PLANT, UNITS 1 AND 2). 4 NRC 225 (1976) 3.7,3.3

5.6.4

ALAS-349 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNI T S ' t AND 2 ) . 4 NGC 235 (1976) 3.17

3.-7.3.3
-5.18
5,4

,

ALAB-350 PUBLIC SERVICE CO. OF NEW HAMPSHtRE
(SEABROOK STATION, UNITS 1 AND 2). 4 NRC 365 (19~6) 5 18

ALAB-352 UNION ELECTRIC CO.
.

(CALLAWAY PLANT, UNITS t AND 2). 4 NRC 371 (1976) 6.20,.4

!

ALAB-353' LONG ISLAND LIGHTING CO.
(JAMESPORY NUCLEAR STATION. UNITS 1 AND 2). 4 NRC 391 81976) 5.12.2.1

t

'

AL18-354 USEROA'
(CLINCH RIVER BREEDER REACTOR PLANT). 4 NRC 383 (197L) 2.10.2 ,

2.9.3.3.3
2.9.5.1
2.9.7.1
2.9 9.2.1
5.2

,

'ALAB-355 DUKE POWER CO.
(CATAWBA NUCLEAR STATION, UNITS 1 AND 2). 4 NRC 397 (1976) 3.11.9.1.1

5.10.3
5.6.3
6.tG 3

i

V , -
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ALAB-356 FUBLIC SERVICE CD. OF NEW HAMPSHIRE
-(SEABROOK STATION. UNITS 1 YJD 2 ) . 4 MRC 525 (1976) 5.8.1

5.7

ALAB-357 CONSOLs0ATED EDISON CO. OF N.Y.
(INDIAN PDINT STATIOrd. UN!?S 1 2 AND 3). 4 NRC 542 (1976) 6.1.5

ALAB-358 CULF STATES UTILITIES CO.
(RIVER BEND STAT!DN. UNITS 1 AND 2). 4 NRC 558 (1976) 2.9.4.1.4

3.6

ALAB-359 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. bNITS 1 AND 21. 4 NRC 619 ( 1976) 4.4.1

4.4.2
5.10.1

ALAB-366 PUBLIC SERVICE CO. OF NEW tiAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 5 NRC 39 ( 1977 ) 6.15 3.1

ALAS-367 TENNESSEE VALLEY AUTl40RITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 5 NDC 92 (1977) 3.51

3.11.1.1.1
3.13.1
5.10.1
5.10.3
5.6.3

ALAB-369 CONSULIDATED EDISON CO. OF N.V.
(INDIAN POINT STATION UNIT 2). 5 NRC 129 (1977) 5.2

ALLS-370 DUBLIC SENv!CE Co. OF OWLAHOMA
(BLACK fox STATION. UNITS 1 AND 2). 5 NRC 131 (1977) 4.5

5.S.3.2
5.8.4

ALAB-371 PUBLIC SERVICE CO. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STRf!ON. UNITS 1 AND 2). 5 NFC 409 (1977) 3.3.1

O O O
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PAGE J- 23 ..,

-

g-
5

-(ALAS-37f. PtfGLIC $ERVICE CO. . ONIIelaNA 'I.-
~

N.

wy
- S.12.2.t

- ,

%8
..um-

- ALA8-374' . PUBLIC SERV!CE CDP OrlINDIANA-
(GApttLE MILT. NUCLE AR .' GENER ATING ST ATION. . UNI T5 ? ? ' AM/ 2 ) . S NGC 417 (1977) 4.4 -'

:

5.12.2.1.2 -

!. :

- ALAS-376 '- DETWOIT ED150N CO.--

(GREENWOOD ENENGV. CENTER. UN1TS 2 AND 3). 5 NRC 426 (1977)' 2. 9. 4 .1.1 .
2.9. 7 -

3.1.2.4s
a.. '5.4.

5.8.1-
,

ALAS-377
. CONSOLIDATED EDISON CO.-DF N.Y.

(INDIAN POINT STATION. UNITS 1.'2 AND 3). 5 NRC 430,.(1977) 2.6'
3.3.3

- ALAB-378 TOLEDO EDISON CO.
.5 NRC 557'(1977) 3.'17

~~

(DAVIS-BESSE NUCLFAR POWER STATION, UN!TS 1.2.3).
6.4.2.2,

ALA8-379 .CONSUNERS POWER CO.,
(MIOL AM) PLANT. UNITS 1 AND 2). 5 NRC $65 (1977) 3.12

. 3.12.2
,

ALAB-390 TENNES$EE VALLEY AUTHORITY
(HARTSVILLE NUCLE AR PL' ANT' UNITS 1 A.24;18.28). S NRC 572 (1977) 3.1.2.3,

6.13.8.t
6.'v9.2
6.9.t

ALAB-381- ' HOUSTON LIGHTING AND POWER CO.i

i- (SOUTH TEXAS DROJECT. UNITS t AND 2). 5 NRC 582 (1977) 3.1.2.1.9
t- 3.1. 2. 5 -

4.4;'

6.96.1
6.3.1

,

|

1
!
.

W ~m - t- 4 e ww , ,- r- - e - -w .
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ALAB-292 CONSUMERS POWER CO. 2.9.1G.2

(M10 LAND PLANT. UNITS 1 AND 2). 5 NRC 603 (1377) 3.12.3

ALAB-383 GULF ST ATES UY tt.ITIES Co. 3.6 1
(RIVER BEND STATION, UNITS 1 A ND 2 ) . 5 NRC 609 (t977)

ALAB-384 kETROPOLITAN EDISON CO. 2.9.3.3.3

(THREE MILE ist AND NUCLE AR STATION. UNIT 2). 5 NRC 612 (1977)

ALAO-385 TOLEDO EDISON CO. S.C.3

(DAVIS-BESSE NUCLEAR POWER STATION. UNITS 1.2.3). 5 NRC 671 (19771 5.7
5.7.9
6.3

ALAB-388 PUBLIC SERVICE CO. OF OKLAHOMA 5.17 3

(BLACK FOX STATION. U?lI T S 1 ANO 2). 5 NQC 640 (1977)

ALA8-389 PHILADELPHIA ELECip!C CD. 3 1.2.1.1

(PEACH BOTTOM ATOMIC STATION. UNITS 2 AND 3). 5 NRC 727 (f977) 5 19.1

ALAB-390 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 6.20.5
(SEABROOK STATION, UNITS 1 ANO 2). 5 NRC 737 (1977)

,

ALAB-392 VERMONT VANVEE NUCLEAR POWER COPP. 6.15.6 |

( VERMONT Y ANKE E ta1CL E AR POWER STATION). 5 NRC 759 (1977)
1

ALAB-393 PUBLIC SERVICE CO. Or INDIANA 5.12 2.1

(NAR8LE HILL NUCLEAR GT NER AT ING ST ATf 0fi. UNITS f AND 2). 5 NDC 767 (1977)

AtkB-394 PUBLIC SERVICE ELECTRIC AND GAS CO. 5.10.3
(HOPE CREEK GENERATING ST ATION, UNITS 1 AND 2). 5 NRC 769 (f977)

O O O
.. ..
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ALAS-413 TENNESSEE VALLEY AUTHCRITY 2.9.4.f.t(WATTS BAR NUCLEAR PLANT UNITS 1 AND 2), 5 NRC 1418 (1977) 2.9.4.t.2
2.9.4.1.4
2.9.4.2

ALA8-414- CONSOLIDATED EDISON CO. OF N.V. 5.15
(INDIAN POINT STATION. UNif 2). 5 NRC 1425 (1977) 5.7

ALA8-415 FLORIDA POWER APJD LIGHT CO. 5.7.t
5 NRC 1435 (1971)

ALAB-417 CONSUMERS POWER CD. 5.4
(MIDLAND PL4?JT . UNITS 1 AND 2). 5 NRC 1442 (1977) 6.14.3

i 6.4.1.1

|
|

ALAB-418 TEPJNTSSEE VALLEY AUTHORITY 4.5
| (HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.fS.28). 6 NRC 8 (1977) 5.92.1
'

ALAB-419 NORTHERN %TATES POWER CO.
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT. UNITS 1 AND 2). 6 NRC 3 (1977)

3.95
3.4
5.12.2.t t

ALAB-420 FLORIDA PCwER AND LIGHT CO. 2.9.3.3.3(ST. LUCIE NUCLEAR PLANT, UNIT 2). 6 NRC R (1977) 2.9.3.3.4
5.5.3
6.3

ALAB-421 VERMONT YANKEE t.,Cll&R POWER CORP. 5.14
(VERw3NT VANMEE NUCLEAR POWER STATION). G NRC 25 (1977)

O O O
- . ,
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ALAB-422- PUBLIC SEPVICE CO. Or NEW HAMFSHIRE 3, s. g
(SEABROOM STATICN. UNITS 1 AND '2), 6 NRC 33 ( 1977 ) 3.1.4.3

3.1.5
3.12.1
3.13.1
3.16
3.16.9
4.2
4.3
4.4

| 5.6.1 1

5.6.3 i

6.1. 4 l

6.15
6.15.4.8-
6.15.4.2
6.15.5
6.15.8.2

ALAB-423 PUBLIC SERVICE CO. Or NEW HAMPSHIRE 4.3
(SEABRDOM STATION. UNITS 1 AND 2). 6 NRC 195 (1977) 5.6.5

ALAB-424 MANSAS GAS AND ELECTRIC CO, 2.9.4.1.1
(WOLF CREEK NUCLEAR GENERATING STATIDN. UNIT 1). 6 NRC 122 (1977) 5.10.2

5.10.3
5.13.4
5. 4 .

ALAB-428 FLORIDA PCwER AND LICHT CD.
f57. LUCIE PLANT. UNIT 1: TUpKEY POINI PLANT, UNITS 3 AND 4). 6 NRC 221 (1977) 6.3

6.1.1

ALAB-430 TOLEDO EDISCN CO, ' AND CLEVEL AND ILECTRIC ILLUWINATING CD.
(DAVIS-BESSE STATION. UNITS t, 2. 3: PERRY PLANT. UNITS f AND 2). 6 NRC 457 (1977) 4.4

5.10.3

ALAO-439 DUKE POWER Co. 3.9.3.3.3
(PERx!NS NUCLEAR STATION. UNITS 1 2 AND 3). 6 NRC 460 (1977)

u 1 y
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ALAR-454 METROPOLITAN EDISON CO. 5.2

ALAB-455 NORTHERN STATES POWER CO. 3.16
(PRAIRIE ISLAND NUCLEAR GENERATING PLANT, UNITS 1 AND 2). 7 NQC 41 (1978) 5.6.1

6.1
6.t.3.1
6.45.1
6.15.9
6.20.2

ALAB-456 METROPOL11AN EDISDN CO. 2.9.5.6
(THREE MILE ISLAND NttCLEAR STATION. UNIT 2). 7 NRC 63 (1978) 6.20.4 ;

)
!

ALAB-457 DUKE power CO. 6.14.1
(CHEROMEE NUCLEAR STATION, UNITS 1 2 A ND 3 ) . 7 NRC 70 (1978)

|

)

ALAB-458 CONSUMERS POWER CO. 4.3
(MIDLAND PLANT. UN115 1 AND 2). 7 NRC 155 (1978) 5.15.3

5.7.1
5.7.2 |

e.ts 4.2

ALAB-459 PUBLIC SERVICE CO. Or INDIANA 1.1
| (MARBLE HILL NUf* EAR GENERATING STATION. UNITS 1 AND 2). 7 NRC 179 (1978). 3.11.1.4
| 3.3.2.4

3.3.4
5.13
5.6.1
6.15.3

ALAB-460 PUBLIC SERVICE ELECTRIC AND GAS CO. 4.3
(HOPE CREEK GEffERATING STATION. UNI's 1 AND 2), 7 NRC 204 (19789

ALAB-461 PUBLIC SERVICE CO. OF INDIANA 3.1.2.5
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 28, 7 NRC 313 ( 1978)

O O O
>
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ALA8-46f' PUBLIC SERVICE CO. Or INDIANA
3.t.2.7-
3.13.1
5.10.1
5.4
5.5'
5.e.7
6.16.t.3

ALAB-462 KANSAS GAS AND ELECTRIC CD.
'(WOLF CREEK NUCLEAR GENERATING STATION, UNIT 1). 7 NRC 320 (197e) 3.14.3

3.7.3.3.
3.7.3.4
3.7.3.5.1
a.4.s
4.4.2

.

ALAB-463 TENNESSEE VALLEY AUTHORITY
(HARTSVtLLE NUCLEAR PLANT UNITS 1A.2A.13.28). 7 NRC 34I (,978) 3.1.2.7 _

~

3.11.4
3.13.1
3.14.3
3.16
3.7.2
4.3
4.4
5.5.9
6.7.1
6.7.2

ALAB-464 NORTHERN STATES POWER CO.
(TYROME ENERGY PARK. UNIT t). 7 NRC 372 (1978) 3.1.2.6

4.4.1.t

ALAB-466 DETROIT EDISDN CO.
(ENRICO FERMI ATOMIC POWER PLANT. UNIT 2). ? NRC 457 (1978) 5. 6. t -

5.s.14
6.24.3

ALAB-467 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR. PLANT UNITS 14.24,18.28). 7 NRC 459 (1978) 4.5

5.t
5.4
5.5



CITATION INDEX --- JANUARY 1992 FAGE 32

ALAB-467 TENNESSEE VALLEY AUTHORITY
5.s.1
5.8.15

ALAB-468 CONSOMERS power CD..
(MIDLAND PLANT. UNITS S AND 2), 7 HRC 464 41978) 3.3.4

5.8.2

ALAB-469 DETROIT EDISON Co.
(ENRICO FERMI ATOMIC POWER PLANT. Uf41 T 2), 7 NRC 470 (1578) s,9

6,14

ALAB-470 DETROIT EDISDN CO. ,

(ENRICO FERMI ATOMIC POWER PLANT. UNIT 2). 7 NRC 4 73 ( *9 78 ) 2_9,4,t,1 !

2.9.4.t.2
2.9.4.1.4
2.9.4.2
3.1.2.5
6.16.1

!

ALAB-471 PUBLIC SERVICE CD. OF NEW HAMP$HIGE
(SEABROOK STATION, UNITS 1 AND 2). 7 NRC 477 ( 19 7 P. ) 3.ft.1.5 i-

3.16
3 7.2
3.7.3.6
6.15.4 ,

!6.15.4.1
6.15.4 2
6.15.6.1.2

ALAB-472 DETROIT EDISON CO.
(GREENwo00 ENERGY CENTER, UNITS 2 AND 3), 7 NRC 570 (1978) 2.9.7

5.4
5 s.1

ALAB-473 NUCLEAR LOGINEERING CO.
'(SHErrIELD. ILL. Low-LEVEL RADICACTIVE WASTE DISPOSAL SITE). 7 Nec 737 (1970) 2.9.4 t.1

2.9.4.1.4
2,9.4.2

2.9.5.3
2.9.7
5.8.1

,

9 9 9 !
.
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ALAB-474 METROPOLITAN EDISON CO,
*

(THREE MILE ISLAND NUCLEAR STATION, UNIT 2), 7 PIRC 746 (1978) 2.9.2

ALAB-476 DETROIT EDISON CO.
(GREENWOOD ENERGY CENTER, UNITS 2 AND 31. 7 NDC 759 (1978) 2.9 3.3.'J

ALAB-477 KANSAS GAS AND ELECTRIC CO.
(WOLF CREEK NUCLEAR GENERAf!NG STATION, UNIT 1), 7 NDC 766 (1978) 4.5

ALAB-479 BOSTON EDISDN CO.
(PILGQlM NUCLEAR STATION, UN{T 2). 7 NRC 774 ('978) 3.7

6.tG.1

ALA8-481 LONG ISLAND LIGHTING CO,
(JAMESPORT NUCLEAR STATION, UNITS 1 AND 2), 7 NDC 807 ('978) 57.1

ALA8-482 DUKE POWED CO.
(CHEROKEE NUCLEAR STATION, UNITS 1, 2 AND 3). 7 NRC 979 (1978) 5.1

5.5
6.18

ALAB-485 WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS NUCLEAR PROJECTS 3 AND 5), 7 NRC 986 ( 1978 ) 5.6.3

6.18

ALAB-486 NETROPOLITAN EDISON CD.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 8 NDC 9 (1978) 4.4.2

5 5,1

AL a8-486 PUBLIC SERVICE C0_ OF PMW HAMPSHIDE
(SEABROOK STATION. UNITS 1 AND 2), 8 NDC 187 (1978) 2.6

2.9.9.5
2.9.9.G
3.6 i

'
4.17.1

|

.
-

;-
_ _ _ _ _

,. .-
-

-

,
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ALAB-489 0FFSHORE POWER SYSTEMS '

(FLOATING NUCLEAR POWER PLANTS). 8 NRC 194 (1978) 1.8
3 1.2.5
3.3.1
6.15.7
6.16.1 -

'
6.16.1.1
6.18
6.20.4

ALAB-490 CAROLINA POWER Ato LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, tJNI T S t-4). O NRC 234 (1978) 3.7.3.2

6.15.5

ALAB-491 VIRGINIA ELECTRIC AtO POWER CO.
(NORTH ANNA NUCLEAR STATION. UtJI15 1 AND 2 ) . 8 NRC 245 (1978) 5.5.1

5.6.1
6.9.2.2

ALAB-492 NORTHERff ST ATES POWER CO.
(TYRONE ENERGY PARM. UNIT 1). 8 NDC 254 (1978) 2.9.5.13

5.s.1

ALAB-493 PUELIC SERVICE Co. or INDIANA
(NARBLE HILL NUCLEAR GENERATING STATION, t> NITS 1 APO 2). 8 HRO 253 ( 1978) 2.7

3.9.2.6
3.6
4.5
5.12.1
5.15.1
5.18
5.19.4
5.7.t
6.18
6.5.t
6.5.2

ALAB-494 NUCLEAR ENGir4EERING CO.
(SHEFr! ELD. ILL. Low-LEVEL RADIDACTIVE WASTE DISPOSAL SITE). 8 NOC 299 (1975) 3.1.4.1

3.1.4.2

O O O
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ALAB-506 TENNESSEE VALLEY AUTHORITY
(PHIPPS BE ND NUCLE AR PL ANT , UNITS 1 AND 2). 8 NRC $33 ( 1978 ) 6.15

ALAB-507 ROCHESTER GAS AND ELECTRIC CORP.
(STERLING POWER PROJECT. UNIT 1). 8 NRC 551 (1978)

G.t3

ALAB-513 PUBLIC SERVICE CO. 0F NEW HAMPSHIRE
(SEABROCK STATION. UNITS 1 AND 2). 8 NRC 694 (1978)

3.t.2.t
5.6.1

ALAB-514 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2). 8 NRC 697 (9978) 5.92.2.1

ALAB-515 TENNESSEE VALLEY AUTHORITY 6.15.8.5
(YELLOW CREEK NUCLEAR PLANT. UNITS 1 AND 2). 8 NRC 702 (1979)

f

'

ALAB-516 DELMARVA POWER AND LIGHT CO. li.3
(SUMMIT POWER STATION. UNITS t AND 2). 9 NRC S ( 1979) 6.2 '

ALAB-518 PUBLIC SERVICE ELECTRIC AND CAS CO.
(HOPE CREEK GENERATING ST ATION. UNITS 1 AND 2). 9 NRC 14 ( 1979)

4.3
j 6.t5.1.2

6.16.4

ALAB-St9 PACIFIC GAS AND ELECTRIC CD. 2.1f.5.f
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 21. 9 NRC 42 (1979)

ALAB-520 PUBLIC SERVICE CO. OF NEW HAMPSHIRE 3.11.1,9
(SEABRDOM STATIPN. UNITS 1 AND 2). 9 NRC 48 (1979) 3.11.1.6

|

|

ALAB-522 VIRGINIA ELECTRIC AND POWER CO. 2.9.4.1.1(NORTH ANNA NUCLEAR STATION, UNITS 1 AND 2). 9 NRC 54 (1979) 2 9.7.1

|

9 9 e
. - .
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ALAB-549 HOUSTON LIGHilNG AND POWER CO.'

(SOUTH TEK&S PROJECT.. UNITS 1 AND 2). 9.NRC 644 (19798 2.9.3.3.3
2.9.4.1.2
2.9.5.1

. i

ALAB-550 PACIFIC GAS AND Et.ECTRIC CO
!(STANISLAUS NUCLFAR PROJECT. UNIT t). 9 NRC 683 (1979) 2.11.2
y

2.11.5 +

2.11.6 - ?

I>

,

ALAB-551 VIRGINIA JLECTRIC AND POWER CO.
(NORTH ANNA NUCLE AR ST ATION. UNITS 1 AND 2), 9 NRC 704 (1979) 4.8

5.f9.1 )

5.5.1,
,

5.6.1 ;
6.5.4.1

,

ALAB-552 PUGET SDUND PowfR AND LIGHT CO. '

(SMAGIT NUCLEAR PROJEC' JNITS 1 AND 2). 10 NRC 1 (1979) 2,9.3.3.3 ,

ALAB-553 FLORIDA POWER AND LIGHT.CO.
(ST.'LUCIE NUCLEAR PuaNT UNIT 2). 10 NRC 12 (1979) 3.3.2.4

'
,

ALAB-554 TENNESSEE VALLEY AUTHORITY
(HARTSVILLE NUCLEAR PLANT UNITS 1A.2A.18.28). 10 NRC 15 (1979) 3.5

ii

iALAB-555 -VIRGINIA ELECTRIC AND POWER CO. *

(NORTH ANNA NUCLEAR STATIDN. UNITS 1 AND 2). 10 NRC 23 ( 1979) 3.12.4 . r

3.16
.

>

ALAB-556 PUGET SOUND PDwER AND LIGHT CO. '$
'

(SKAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 80 NRC 30 (1979) "3.1.4.9 i

3.1.4.2 [
5.2 y

:

ALAB-557 PUBLIC SERV!CE Co. Lor NEw HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 10 NRC 153 (t979) 6.15.4 ,

r

6

!
i

.

7 x- y '4% g. -mv. -n. w-mpy q
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ALAB-559 PUGET SOUND POWER AND LIGHT CD. 2.9.3.3.3
(SMAGIT NUCLEAR PROJECT. UNITS 1 AND 2). 10 NRC 162 (1979)

ALAB-SBO TOLEDO EJISON CC. 6.3
(DAVIS-DESSE '3UCLEAR POWER STATION. UNITS 1.2.3). 10 NRC 265 (1979)

ALA8-562 PHILADELPHIA ELECTRIC CD. 6.15.1.2
(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3). 10 NRC 437 (1979) 6.15.8.1

ALAB-565 HOUSTON LIGHTING AND POWER CD. 2.9.5
(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT t). to NRC 521 (1979) 2.9.5.3

,

3.4.1'

6.14

ALAB-556 . PHILADELPHIA ELECTRIC CO. 3.3.5.2
(PEACH BOTTDM ATOMIC STATION. UNITS 2 AND 3). 10 NEC 527 (f979) 3.7.1

|
6.9.1

|

ALAB-567 IN THE MAT TE R Or RADI ATION TECHNotoGY, INC. 5.2
10 NRC 533 (1979) e.to

6.10.1

ALAB-568 VIRGINTA ELECTRIC AND POWER CO. 5.10.2
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 10 NEC 554 (1979)

ALAB-569 CAROLINA POWER AND LIGHT CO. 6.15.6.1
(H. B. ROBINSON. UNIT 2). 10 NRC 557 (1979) 6.15.8.5

ALA8-571 WASHINGTCN PUBLIC POWER SUPPLV SYSTEN 4.6
(WPPSS MJCLEAR PROJEPT N9. 2). 10 NRC 687 (1979) 5.6.1

5.8.4

O O O
.

. . . . . . . . . . . . , , . . - . . .

--- |
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ALAB-579 FLORIDA POWFR AND LIGHT CO.
5.12.t
G.24

ALAB-580 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CLhy0N NUCLEAR POWER PLANT. (JNIT5 $ AND 2). 11 NRC 227 ( t'd80) 3.1.2.f

3.14.'
3.3.7
4.6
5.6.3

ALA9-531 CAROLINA POWEP AND LIGHT CO.
(SHEARON HARRIS NUCLEAR PLANT, UNITS t - 4 ) .' 11 NRC 233 (19801 tS

3.1.2.1.t
3.3.1
3.7.3.7
5.6.3

ALAB-582 HOUSTON LIGHTING AND POWER CO.
(ALLENS CREEK' NUCLEAR GENERATING STAYlDN. UNIT 1), 11 NRC 239 ' ( 1980) 2.9.3.3.3

2.9.4.1.4
5.10.3
5.5.1

ALAD-583 PACIFIC GAS AND ELECTRIC Co.
(OIABLO CANYON NUCLEAR POWER PLANT, UNITS 1 AND 2), 11 NRC 447 (19RO) 2.10.2

5.2

ALAB-584 VIRGINIA ELECTRIC AND POWER CD.
(NORTH ANNA NUCLEAR STATION. UNITS f AND 2), 11 NQC 458 (1990) 3.1.f

3.3.2.4
3.5.2.3
3.5.4
3.5.5
5.5
5.8.2
6.15.4

AL18-585 HOUSTON LIGHTING AND DOWER CO.
( ALLENS CREEK PEJCLE AR GENERATING ST ATION. UNITS t AND 2). 11 NRC 469 (1930) 5.5

O O O
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ALAB-616 COMMONWEALTH TOfSDN CG.
~

'

.

(ZION STATION. . UNITS f AND 2). .i2NRC 419fI19RO) 2.5.1
.3.1.2.1 -

,3.4^,

'.5.13.2
-

ALAB-619 HC2THERN INDI ANA PUBLIC SERVICE CO.
(BAILLY GENERATING STATION. NUC1 EAR-1).'12 N#C SS8 (1950) -2.5.1

2.9.4.1.4
3st.2.1 L

'
3.4
3.4.5
6.24

'

6.24.1.1
6.24. t.2

ALAB-620 NOpfHERN STATES PCWER CO.
(HONTICELLO FLANT , UNIT 11. 12 NRC 574 (1980) 3.4.3

4

ALAB 621 TEXAS UTILITIES CEftERATING CD.
(COMANCHE PEAM STEAM ELECTDIC STAft0N. UNITS t AND 21. 12 NRC 578 (1990) 3.15 [

'

ALAB-622 - T OL E DO EDI SON CO .
(DAVIS-BESSE NUCLEAR PowtR STAftDN. UNITS 2 AND 3). 12 Nuc se7 (1990) 3.18,1 !

3.18.2 *

t
1 !

*Alas-623 PUBLIC SERVICE CO. OF NEW HApr$ HIRE
(SEAB2OOK STATION, UNITS 1 AND 2). 12 N2C 670 (1980) 6.25

:
!
'ALAB-G29 HOUSTON LIGHTING AND #0wER CO.

(ALLENS CREEK NUCLEAR GENERATING STATION, UNIT 1). 13 NRC 75 (1981) 3.5
3.5.2.3.

3.5.5
='C.95.1.2

l

ALAB-630 ' H30STON 'LIOHTING AND Powf R ' CO. - ;

' (ALLENS CREEM NUCLEAR CENERATING STATION. UNIT 13. 13 HEC 84 (1981) 2.1.4.1 - p

3.15
S.12.2.1

s
'

|
,

4

4

- - - - _ . . - - - - - - . _--- - x -------_a--r _------a -
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_
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ALAB-642 SOUTH CAROLINA ELECTRIC AND GAS CO.
3.1.2.7

| ALAB-643 SOUTH CAROLINA ELECTRIC AND CAS CO.

| (VIRGIL C. SUMMER NUCLEAP STATION. UNIT t) 13 NRC 898 (1981) 2.9.3.3.3
5.7.1

ALAB-644 PACIFIC GAS AND ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2.. 13 NRC 903 (198f) 3.f.4.2

3.16
5.8
5.15

ALAB-650 PUBLIC SERVICE ELECTRIC AND GAS CO.
(SALEM NUCLEAR GENERATING STATION, UNIT i). 14 NOC 43 ( 1981) 4.2

4.4.2
5.10.1
5.10.3
5.5.1
6.15.1.2
6.15.9

ALAB-652 TOLEDO EDIS?N CD.
(DAVIS-BESSE NUCLEAR FOwER STATION. UNiiS 2 AND 3). 14 NRC 627 (1981) 5.6.4

ALAB-655 SACRAMENTO MUNICIPAL UTILITY DISTRICT
(RA9CHO SECU NUCLEAR CENERATING STATION). 14 NRC 799 (1989) 2.9.5.7

4.6
5.6.3

ALAB-657 PHILADELPHIA ELECTRIC CO.
(FULTON GENERATING STATIDN, UNITS 1 AND 2). 14 NDO 967 (1981) 1.3

f.9
3.t.2.4.1
3.4.3

ALAa-659 COMMONWEALTH EDISON CO.
(BYRON NUCLEAR POWER STATION. UNITS 1 AND 2), 14 NGC 983 ( 1981) 4.3.1

5.4

.. .. .. . . . . . . . . . .
. .. ..

. .. . . . . . . . - . . " ' ' ' ' '' ' ''' i ' ' '
' '

'
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ALAB-660 FLORIDA power AND LIGHT CO.
(TURKEV PotNT PLANT, 1941 T 5 3 AND 4 ). 14 NRC 987 (1981) 3.5.2.3

6.15.4
S.14 A . 2

(

ALAB-661 FLORIDA POWER AND LIGHT CG.
(ST. LUCIE NUCLEAR PLANT. UNIT 2). 14 NRC 1117 (1981) 2.5.1

6.3.1

i
' ALAB-F62 PUERTO RICO ELECTRIC POWER AUTHORITY

(NORTH COAST NUCLEAR PLANT. UNIT 1). 14 NRC 1125 (1981) 1.3
1.9

ALAB-663 SOUTH CAROLINA ELECTRIC AND CAS CO.
(JIRGIL C. SUpuER' NUCLEAR STATION. UNIT 1). 14 NRC 1140 (1981) 3.1.2.1

3.12.3
S.12.2
6.20.2

= TAB-665 FLORIDA POWER AND LIGHT Co.
( $1'. LUCIE PLANT, UNIT NO. 2), 15 NRC 22 (1982) 2.9.3.6

6.3
6.3.2 :

!

ALAB-666 WISCONSIN ELECTRIC POWER CO.
(POINT BOACH NUCLEAR PLANT. UNITS 1 AND 21. 15 NRC 277 ( 1982 ) 5.11

5.11.1
5.11.2

i

ALAB-6E8 DUKE POWER CD.
(PERKINS NUCLEAR STATIort. UNITS 1 2 AND 3). 15 NRC 450 ( 1982) 1.9

ALA8-699 DUKE POWER CO.
(WILT!AM 8. MCGUIRE NUCLEAR STATION, UNITS 1 AND 2), 15 NRC 453 (1982) 3.11.1.5

4.4.2
5.10.3
5.6.1

O O O
.
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ALAB-759

PUBLIC SERV!CE ELECTRIC AND CAS CO.(HOPE CREEK CENERATING STA TION,
UNIT f). 19 NRC 13 (1984)

3 t 4. 3
3.1.4.2
3.17

ALAB-761 U.S. DEPT. OF
(CLINCH RIVER BREEDER #FACfDR PLANT).ENERGr. rROJECT NAN /-3EMENT CCRP. , TENNESSEE VAtt Er AUTHcRITY

19 NRC d'd7 ( 1984 )
3.t t
3.1.2
s.19.2

ALAB-762
PUBLIC SERVICE CO. OF NEW HAMP5 HIRE

(SEABROOM STATION. UNITS f AND 2). 19 NRC 565 ( 1984 )
.

5.12.2.1

ALAB-753
PACIFIC GAS AND ELECTRIC C3.

(DIABLO CANVON NUCLEAR POWER PLANT, UNITS t AND 2). 19 NRC 571 (1984)
3.8

ALAS-764
CONSUMERS POWER CO.

(MIDLAND PLANT. UNTTS 1 AND 2), i4 NRC 633 ( 1984 )
2.11.2
2.11.2.4
2.11.2.5
2.19.6

ALAB-765
PHIL ADE LPf41 A ELECTRIC CO.

(LINERICM GENERATING STATI9N. UNITS T A NO 2 ) .. 19 NRC 645 (1984)
2.2
2.9.5.5
3.1.2.t
34.1
6. 13
6.5.4.1

ALAB-766
NETROPOLTTAN EDISCM CO.

(THREE MILE ISLAND NUCLEAR STATION. UNIT f).19 NRC 989 (19841
5.19
5.19.2

ALAB-767
WASHINGTON PUBLIC POWER SUPPLV SYSTEM

( WPPSS NUCLE AR PROJE CT NO. 3 ). 19 NRC 994 (1984)
2.9.3.2.3

O O O
-
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ALAB-775 PACIFIC CAS AND ELECTRIC CO. 3.14.2(DIABLO CANVON NUCLEAR pow!R PLANT. UNITS 1 AND 2). 19 NRC 1361 (1994) 4.4.1
4.4.t.t
4.4.2

ALAB-776 PAC'FIC GAS AND ELECTRIC CO. 3.1.2
(DI*BLO CANVON NUCLEAR POWER PLANT. UNITS 1 AND 2). 19 NRC 1373 (1994)

ALAB-777 LONG ISLAND LIGHTING CO. 3.1.4.1
(SHORUtAM NUCLEAR POWER STATION, UNIT 1). 20 NRC 29 (1984) 3.1.4.2

ALAB-778 PHILADELPHIA ELECTRIC CD. 5.5.1
(LIMERICK GENERATING ST ATION. UNITS 1 AND 2 ). 20 NRC 42 (1984) 5.8.11

6.13
6.16.1

ALAB-780 LONG ISLAND LIGHTING CD. 5.12.2.1
(SHOREHAM NUCLEAR POWER STATION, UNIT f). 20 NRC 378 (1994) 5.8.3.1

l

ALAB-781 PACIFIC CAS AND ELECTRIC CO. 3.4(DIABLO CANVON NUCLEAR power PLAN 7 UN;TS 1 AND 2). 20 NRC 519 (19849 5.10.1
5.6.3
6.95.7

ALAB-782 PACIFIC CAS AND ELECTRIC CD. 8.6.1(DIABLO CANYON NUCLEAR POWED PLANT, UNITS 1 AND 2). 20 Nec 838 (1994) 1.24

ALAB-784 KANSAS GAS AND ELECTRIC CO. 2.9.5.6
(wolf CREEK GENERATING ST ATION. UNIT 13. 20 NRC S45 (198A) 6.8

O O O
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ALAB-793 CCMMD'NE ALTH EDISON CO.
(BYRON NUCLEAR POWER STATION, UNITS 1 AND 2). 20 NCC 1599 (1984) 3.f.2.5

4.6
5.10.3
5.2
6.16.f.3

ALAB-794 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNff5 t AND 2), 20 NRC 1630 (1984) 5.7.1

ALAB-795 CONSUMERS POWER CO.
(BIG ROCK POINT PLANT). 21 NRC 1 (1985) 5.5.6

ALAB-796 PORTLAND GENERAL ELECTRIC CO.
(TROJAN ffdCLEAR PLANT). 21 NRC 4 (1985) 4.6

ALAS-799 HOUSTON LIGHilNG AND POWER CO.
($0UTH TEXAS PROJECT. UNITS 1 AND 2). 21 NRC 360 (1985) 2.9.3.3.3

2.9.3.5
2.9.5.5
2.9.9
3.1.2.t
3.13
3 . ".o . 4
5.10.3
5.5.1

ALAB-801 LOUISIANA POWER AND LIGHT CO.
(WATERFORO STEAM' ELECTRIC STATION. UNIT 3). 21 NRC 479 (1985) 6.16.1

ALAB-802 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 APO 2). 21 NRC 490 (1985) 2.9.2

3.1.2.7
3.11.f.f.t
5.10.3
6.16.1.2

ALAB-803 LOUISIANA POWER APC LICHT CO.
(WATERFORD STEAM ELECTRIC STATION. UNIT 3). 21 NDC 575 f1985) 3.1.2.7

-

_ _



i, !. I I| | 1' i\j il!1I|!|1 l;1|jl|||1| |l

.

.

-

1

2.1
-

1 3 1 1 211 . 1 1 58 . .

2.1.

h 1 . . 22 0 3. 13
2. 6 552 5555 1 252.2 9.1. * . T~ S 22 6- 41 991 1 1 9999 92542 9. t 71. 7

.

. 6.
: - 1. . ./ 46 222 55 2222 22246 2256 5 3

.

E
G
A
P

-

.

._

~

2
9
-

i
-

Y )
R 5 -

A
U 9

9N t
A (J ) ))) ) 5 ) 5 2- 5 8 5 8 2

~ - 9 ) 9 8 9 6- 9 9 1 9 1 ) 1 ,/ 1 8 ( 1 ( 5A ( 9 ( 8 CE 1 3 5 9 RC 7 ( S 5 9 N1
N 8 t 9 5 (
I 5 6 t 9 1 5

9 1 6 2N C 5 C C 1
0 P p C n 6 .
f N C N G N 1 )
f R N 2A 1 N 1 1 CT 2 2 1 2 R DI .1 2 N NC . O2 . . A) C ) . ) 9

2 . 2 ) 2 2 9
3) f

D 8 2 D D , S9
N 1 N T N ) T

.

O A TD A I A 1 .tC AN N On1 NA t U t T CuT . l . .

.IH OS m1 OS OS N C. .G CT U CT .N CT DU It
I I LS I OD I C RnL CN LT CN C! CN . Ta

I U II IU T I U ". N CtD R N R NA R MO EPN T . CU T . DT T . II LA CN CN SS CN TT ERI

EO R . EO I E0 HA tR LI TT LI DR L1 GT DwE ET CN ET EA ET IS New A EA A E A L ArD AT LL AT NL AT nP IS EP IS AC IS DE SRH H T L H Nw AA
8

A PG DR #G !N PG AD GEN LN NE tN t LN LP tA EI AW EI uD EI S CCI DT LO DT
v_ N DT IR IuS AA EP AA - A AA A FN-

f LR V LR mL LR GE IO IE ER IE TS IE NL CNO HN LA HN ET HN OC ADL PE CE PE # PE LU PvC L G E G N N
- C L AK U M I K W CC N C N C A

I I I M oR V R E R E t3 4E 5O 6Y 7E 6E OR 1s0 oN 0P 0N 0R 0u D t At

8 sI 8E 8I 8H 8I 8H S!- L - P L T - L - S o/ B s( B( S( B( B( B( BfA A A A A A A A
L L L L L L L L
A A A A A A A A

, ;| i-lj ? , 1



..

_ _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

m. .

*

o. e =~ . ep.> $. b. tv. M . M. ce. gy ..e. e

. .

m. p (1 tg g een. e.. * - ** *N f4 9 4
*- f4. *. g4. @* O. O. M 9, M Q . . . .

D. P. P. . .
pp@

.

W .g
b. b. b. w. 4. ''. @ @ * M.b.e @ @. b. b. . .

tg N tt @.
th. e * *.

to to tu

gW

f4MMg9@ N ftf9 M M O O W O@ g tf 9e f9 e O
. . .. . . . .

b
-
EL

N
O
@
*

D
a

"
*

. su
4

oo
e - w e

e
so e er

e

O.
ee so

e t e-e e=
- w * g w

se en
W @ @ w

*' U *

[6 @
e @ @ 80 Q w

* * @ @,

me w *=w
2 O O N

O m D u N
en U C E D *

> h 7 0 *
a t1

* 2 N O
et N m N te

e et **
== rg

U N | h A*
.n

* tv to a e 4 t1
e @m QM e O g e

~ ~ 7 6 s

O> (1 4 e= V e et

f R >
U~ *: .

*

5 9 *

* N b Me
1 M De

Oe +2 tv 0*
07- * *=pC* **

.J o U7 Uw e 2 U2
e wD > * O wp

n* > b 7e 2 7 *= bee

C O *- e *ea > * O> . *.a ed u274
an * F ur er
e J wo == Ok => WO

.J ee O CE Ue of .a wa
. . we w on > w wkwu) ** O */ e6 W 2e 2 et

es e 2 O Zw WW
On U O. we 4 eD t- *= e
ke .

U aw T w == w .J 2
*=* O 4 kQes w w at tu Q

2J .D > .J d .J W W .J K
4w 0e w me OO P' EX

w *=
i 4 O>

*e k OM (* 7 7 bw 44
e1 tr sa 4 0e O fr

== es W4 .J CE fn ,4 > *E || .J .J h

b
M g8w we w Pa @ HW

Bw I.e s 22 w- O i
.J e Aw a ED > kw

0 W @
.aO g

(g g we
U

U.
R R.0 4

. . *e
w e O k

@R2 > W W
p b == mw

te w M et gW Dw
ve p = = > eE +4 g ** J e et *= $
G eE 9 et @M @l @M @a W *a
i 3 e U e .J > e (A . SQ e .J

mw #D w 10 w 10 w CD w ID w 10 w
as 4 en 4 4 4 4

ee .J .J .J ed oJ .J

et et 4 4 88 4 4

_ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _



||1|||

1
.

113 2

1 7 2. t f. . 9
4 3 13223. 1 3 35 2 2. e. i 1 . 2 0535600

. 1 '
. - 2. 0 61

6 t
01 t 1 t1 f 1231 1 1 9 1 22 7 8 8 f 1 66 '9. . . . . . . . . . . . - - . . - .

33333333eStt66%6 5 5 8 35 55 35
i

E
G
A
P

2
9
9
1

y
R
A
U
N
A
J

)- ) 5 )- 5 8 5)
- 5 8 9 R

8 ? 1 ) 9K 9 ? ( 5 1E 1 ( a ( )C ( 3 9 6N 0 7 1 3 8I 3 5 7 ( 9 94 7 8 1i

o' 7 C s (C # 8 Ct C c N 7 G 9i R N
a
Pi N 2 C Ct 2 2 2 2 Ri 2 2 N 2 NC O2 .

C . ) 2 3.
. 1 2 2 ) 2G) 1 1N2 D . .

I T N 1 T )

T0 I A 2 I 1A W N8

N8 L 1 O J
t T.

I . ' Id M1 O3 A ..

.NC U .N Cf .N OLL$ OO I 1 OO CC LT CI CN CIf II T I U S T Gl.R N MA R . I OT II

P
T NA NCT CU CT TC I SS CN N SS TTE R . I EO ; HA1 IL TT DR LI DR GTE CN EA ET . . EA IS

A E A. L A oN E LLt NL AT CC NL Di EP AC !
H TU f S I AC OEf RT TU P Wb DR 1. N rG tA I N AONE LN wT L LPsE AW uO EI OS CO S0 LC v? DT P PP IR4 *Ef vA AA R OA AL V RL LR tA RL CEt ED 1 S IE xE T5 NL4
l LA ET HN UL E1 OCP CE W PE DC W LJL E G 8) E A

C L P
P LU I K t MN M C A k A

I B Hv E R W E E9 O2 1 E 3E 5A 6E 7C9 2D 2R 2W 2T 2R 2O8 eE 8H 8I 8A 8H 9H- - P - T - L - C T - SB s( 8( 8( B( B( B(A A & A A A AL t L L L L LA A A A A A A

1,

4

. , I( | ;| I |l| 1 11 Il|I |l(l| l



I

CITATION INDER --- JANUARY 1992 PAGE 66

ALAS-828 5'HILADELPHI A ELECTRIC CO.
(LINERICK GENERATING STATION. tJNITS 1 AM3 2 ). 23 NRC 13 (1986) 2.9.2.2.3

2.9.5.13
2.9.5.5
3.14.2
4.4.1
4.4. 4. t

5.10.3
5.4
S.S.t
5.8.t

ALAS-829 LOUISTANA POWER AND LIGHT CO.
(ttATERFORD STEAM ELECTRIC STATION. t#41T 3). 23 NRC 55 (1986) 6.S.4.1

ALAB-830 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. TWITS 1 AND 2 ?i. 23 NRC 59 ( 1986) 3.1.2.t

ALA8-831 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWED PLANT. UNIT S 1 APO 2 ) . 23 NRC 62 (1996) 6.27

ALA8-832 LONG ISLAto LIGHTING CO.
(SHOREHAM HUCLEAR PCwtR STATION, UNIT 1). 23 NCC 135 (1986) 2.99.1

2.9.5.6
5.1
5.2
5.6.3

ALAB-833 PHILADELPHIA ELECTRtc CO.
(LIMERICK GENERATING STATION. UNIT 1). 23 NEC 257 (1986) 2.9.5.9

2.9.7

ALAB-834 PHILADELPHIA ELECTRIC CO.
(LIMERICK CENERATING STATION. UNITS t AfC 2). 23 NRC 263 (1986) 4.4.t.5

4.4.2

5 LAB-835 PHILADELPHIA ELFCTRIC CO.
(LIMERICK CENERATING STATI!Pd. 18NI T 1). 23 NGC 267 (19*6) 5.7.9

O O O
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ALAB-862 PUBLIC SFRVICE C3. OF NEW HAMPSHIDE
3.1.2.4
5.10.4

ALAE-e53 PHILACELPHIA ELECTRIC CD.
(LIMERICK GENERATING ST ATf DN. UNITS t AND 2). 25 NGC 273 (1787) 2.11.5 |

3.17.1.1.9
5.4
5.13.3
5.5.1
5.8.2

ALAB-864 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 25 NRC 41' (1737) 5.12.2.1

5.8.2

ALAB-865 PUBLIC SERVICE CO. OF NE'd HAMPSHIRE
(SEABROOK STATION. UNITS 9 AND 2). 25 NRC d 30 ( 1997 ) 2.9.5.93

5.7.5

ALAB-866 U.S. ECOLCGY. INC.
(SHEFFIELD. ILL. Low-LEVEL #AD10ACTivF WASTE DISPcsAL SITE). 25 NaC 897 ( 198 7) s.13

! ALAB-867 MERR-MCGEE CHEMICAL CORP.
| (KRESS CREEK CECONTAMINATION). 25 NRC 900 (1987) 3.1.2.1

i

ALAB-8ss TEXAS UTILITIES ELECTRIC CD.'

(CDMANCHE PEAK STEAM ELECTRIC STATION. UNIT t). 25 NRC 912 ( 1987) 2.9.5
2.9.5.13
2.9.5.5

I 5.10.3
|

| ALAB-869 VERMONT YANKEE NUCLEAR PDwER CORP.
(VERMONT YANKEE NUCLEAR PowEP STATION). 26 NRC 13 (1987) 2.9.5

2.9.5.9
3.17
3.4.2
6.1.4.4
6.15.7
8.15.9

O O O
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CITATION INDIA --- JANUARY 1992 PAGE 79

CLI-73-12 NORTHERN STATES POWER CO.

3.S

CLI-73-16 METROPOLITAN EDISON CD.
(THREE MILE ISLAND NUCLEAR SIATION, UNITS T AND 2), 6 AEC 391 (1973) 2.9.3

CLI-73-9 COMMONWEALTP EDISON CO.
(LASALLE CDUNTY NUCLEAR STATION. UNITS 1 AND 2). 6 AEC 169 (1973) 2.8.t.1

3.1.4.1

CLI-74-12 ALABAMA POWER CO.
(JOSEPH M. FARLEY NUCLEAR PLANT UNITS 1 AND 2). 7 AEC 203 (1974) 3.17 L

5.642

CLI-74-16 VIRGINIA ELECTRIC AND FOWER CO.
(NORTH ANNA NUCLEAR STATION. UNITS 1 AND 2). 7 AEC 393 (1974) 2.91.3

2.91.5

CLI-74-2 MAINT VANWEE ATOMIC PCWER CO.
(MAIF.E VANKEE ATOMIC POWER STATION). 7 AEC 2 (1974) 3.7.2

3.9

y
CLI-74-23 CONSOLIDATED EDISON CO. OF N.Y.

(INDIAN POINT STATION. UNIT 25 7 AEC 947 (1974) 2.9.5.9
6.16.1.3
6.16.2

CLI-74-29 CCNSCLIDATED EOfSON CD. OF N.Y.
(INDIAN POINT STATION. UNIT 3). 8 AEC 7 (1974) 3.4.2

3

CLI-74-29 CONSU"ERS POWER CO.4

(OUANICASSEE PLANT. UNITS 1 AND 2). 8 AEC 10 (1974) 8. 9

CLI-74-3 CONSUMERS POWIR CO.
(MIOLAND PLANT, UNITS f AND 25, 7 AEC 7 (i*74) 6.24.4

.

!



CITATION INDEA --- dANUARY 1992 PAGE 80

CL1-74-32 PHILADELPHIA ELECTRIC CO.
(PEACH BOTTOM ATOMIC STATION, UNITS 2 AND 3). 8 AEC 217 (1974) 2.10.2

CLI-74-35 COM.40NVE ALTH EDISON CO.
(ZION STATION, UNITS 1 AND 2). 8 AEC 374 (1974) 3.,3.3.3

CLI-74-3? CONSUMERS POWER CO.
( 00Af4. '.s>EE PLANT, UNif5 1 AND 2). 8 AEC 627 (1974) 1.9

CLI-74-39 NORTHERN INDIANA PUBLIC SERVICE CD.
(BAILLY GENERATING STATION. NUCLEAR-1). 8 AEC 631 (1974) 4.4.2

CLI-74-40 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT Y ANkE E NUCL E AR POWER STATION). 8 AEC 809 (1974) 3.16.1

6.16.2
6.21.2
6.9.1

CLt-74-43 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION), 8 AEC 826 (1974) 6.16.2

6.21.2
6.9.1

CLI-74-45 WISCONSIN ELECTRIC POWER CD.
(KOSHKONONG NUCLEAR PLANT. UNITS 1 AND 2). 8 AEC 928 (1974) 2.11.1

CL1-75-1 NORTHERN STATES POWER CO.
(PRAIRIE ISL ArJD NUCLE AR CEN7 RATING PLANT. UNITS i AND 2). 1 NRC 1 (1975) 2.9.9.2.1

2.9.9.3
3.11.3
3.13.1
5.1
S.5

CLI-75-14 CONSOLIDATED EDISON CD. Or H.Y.
(INDIAN POINT STATION, UNIT 3), 2 NRC B35 (1975) 3.9

6.15.8.1

O O O
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CITATION INDEX --- dANUAQV 1992 PAGE 84

CLI-78-t PUBLIC SERVICE CO. OF NEW HAMPSHIRE
5.6.3
5.7
6.15.3
6.15.8.4
6.s

CLI-78-10 MIXED OXIDE FUEL
7 NRC 711 (1978) 4.3

CLI-78-12 FLORIDA POWER AND LIGHT CO.
(ST. LUCIE NUCLEAR PLANT. UNIT 2). 7 NRC 939 (1978) 2.9.3.3.3

2.9.3.6
2.9.7
5.8.1
6.3
6.3.1
6.3.2

CLI-7F-14 PUBLIC SERVICE CO. OF NEW HAMPSHIRE ,

(SEABROOK STATION. UNITS 8 AND 2). 7 NRC 952 (1978) 5.f9.1
6.15.4
6.15.8.1

CLI-78-15 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK S T A T IOfJ. UNITS 1 AND 2). 8 NRC 1 (1978) 4.7

CLI-78-17 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 8 NRC 179 (1978) 6.15.8.4

CLI-78-3 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 7 NRC 307 (1978) 5.12.3

5.7

CLI-78-4 EDLOW INTERNATION1L CO.
(APPLICATION TO EXPORT SPECIAL NUCLEAR MATERIALS). 7 NRC 311 (1978) 3.3.6

O O O
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CITATION INDEX --- JANUARV 1992 PAGE 85

CLI-78-5 HOUSTON LIGHTING AND POWER CO. 6.3
! (SOUTH TEXAS PROJECT. UNITS 1 AND 2). 7 NRC 397 (1978)

CLI-78-6 PETIT 10t? r04 EMERGENCY AND REMEDIAL ACTION t.8
7 NDC 400 (1978) 6.16.2

6.16.3
6.20.3
6.26

CLI-78-7 NORTHERN INDIANA PUBLIC SERVICE CO. 6.24
(BAILLY GENERATING STATION. NUCLEAR-1). 7 NRC 429 (1978) 6.24.2

6.24.3
6.24.G

CLI-79-10 CAROLINA POWER AND LIGHT CO. 4.4.2(SHEASON HARRIS NUCLEAR PLANT, UNITS t-4). 10 NRC 675 (1979)

CLI-79-3 CONSUMERS POWER CD. 6.4.2.2(MIDLAND PLANT, UNITS 1 AND 21 9 NRC 107 (1979)

CLi-79-5 CAROLINA POWER AND LIGHT CD. 3.t.2.1
(SHEARON ftARRIS NUCLEAR PLANT. UNITS t-4). 9 NRC 607 (1979) 4.4.2

Cil-79-6 NUCLE AR ENGINEERING CD.
(SHErrIELD. ILL. LOW-LEVEL RA010 ACTIVE WASTE DISPOSAL SITE). 9 NRC 673 (1979)

6.24.3
6.24.4

CLI-79-8 METROPOLITAN EDISON CO. 2.99.2.2
(THREE MILE ISLAND NUCLEAR STAT!DN. UNIT 1). to NRC 141 (1979) 2.11.4

CLI-80-1 NUCLEAR ENGINEERING CO.
(SHEFFIELO. ILL. LOW-LEVEL RADIDACTIVE WASTE DISPOSAL SITE). 11 HRC 1 (1980)

3.t.t
3.1.4.2
4.4.2

__ _________. _ . . . ,
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PAGE 86CITATION INDEX --- JANUARY 1992

;LI-80-1 tUCLEAR ENGINEERING CO. 4.5
5.15
6.16.1
6.24
e.24.3

CLI-80-10 PUBLIC SERVICE CD. OF IN0!ANA 2.9.3.1
(MARBLE HILL 70 CLEAR GENERATING STATION. UNITS 1 AND 2), 11 NRC 438 (1980) 2.9.4.1.1

2.9.4.2
6.24
6.24.1.3

CLI-SO-ft PACIFIC GAS APO ELECTRIC CD. 3,1.4.2
(01ABLO CANYON NUCLEAR power PLANT. UNITS 9 AND 2). 11 NRC 581 (1980) 5.6.7

CLI-80-12 CAROLINA POWER AND LIGHT Co. 1.8
(SHEAROM HARRIS NUCLEAL N ANT. UNITS 1-4). Li NRC 514 (1980) 2.5.1

3.1.2.1.1
3.1.2.5
3.16 i

3.3.1
3.3.1.1
3.4
3.7.3.7
4.3
5.19.t
5.2
5.5
5.6.t
5.6.3
6.16.t

!

CLI-80-14 WESTINGHOUSE ELECTRIC CORP. 5.7.1
(EXPORTS TO THE PHILL1 PINES). 11 NRC 631 (1980) 6.29.2.t

6.29.2.2

CLI-80-15 WESTINGHOUSE ELECTRIC CORP. 6.15.t.t
(EXPORTS TO THE PHILLIP!NES). 11 NRC 672 (1980) 6.29.2

0 0 9>

, ,
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|

| cLt-80-16 METROPOLITAN EDISON CO.
( statEE MILE feLAND NUCLEAR STATION, UNIT 11. 11 NRC 674 (1980) 3.4

|
1

CL1-80-17 PEP #tSYLVANIA POWER AND LIGHT CO.
(SUSOUENANNA STEAM ELECTRIC STATION. UNITS 1 AND 2). 11 NRC 678 (1980)

5.14

|

CL1-80-19 METROPOLITAN EOISON CO.
(THREE MILE ISL APO PAJCE E AR STATION. UNIT 1). 11 NRC 700 (1980)

2.9.90.1

)CLf-80-20 METROrot! TAN EDISON CO.
(THREE MILE ISLANO NUCLEAR STATION. UNIT 1). 11 HRC 705 (1990) 2.9.10.t ]

|

|

)C1.1-80-21 IN RE 8'E T IT ION FOR EMERGENCY ANO REMEDIAL ACTION 3.7.111 NRC 707 (1990) 6.24

I

|

JCL1-80-22 METPOPOLITAN EDISON CO.
(THREE MILE ISLANO NUCLEAR STATION, UNIT 2). tt tmC 724 (1930) 2.tf.5

i

lCLI-80-23 ROCHESTER GAS AND ELECTRIC COcP. G.15.4
(STERLING POWER PROJECT. UNIT f). 11 NRC 731 (1980)

CLI-80-24 PACIFIC GAS AfC ELECTRIC CO.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 11 tsC 775 (1980)

2.9.5.9
6.23.3.2

CLI-80-27 NUCLEAR FUEL SERVICES. INC. 6.29.9 |
(ERWIN. TENNESSEE). 11 tWC '799 ( 1780) I

i

!

CL 1 -80-29 SOUTH CAROLINA ELECTRIC APO CAS CO. 6.3.1
(VIRGIL C. SUMMER NUCLEfR STATION. UNIT 1). 11 NRC 817 (1980)

|
l

|
|

|

|

2

- _ _ _ _ _ _ _ . . . _
, y ,
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CLI-80-3 DUKE POWER CO. ,,3. 3. 7
(AMENDMENT TO MATERIALS LIC. $N4-1773). 11 NRC 185 (1980)

CLI-80-30 WESTINGHOUSE ELECTRIC CORP. 2.9.4.1.3
(EXPORT TO SDUTH KOREA). 12 NRC 253 (t980) 3.2.1

3.4.6

CLI-80-31 PUPLIC SERVICE CO. Or OKLAHOMA 3.4
(BLACM FOX STATION, UNITS 1 AND 2). 12 NRC 264 (1980) 6.13.2

CLI-80-32 1400ST0*J LIGHTING AND PCWER CO. 2.2
(SOUTH TEXAS PdadECT. UNITS 1 AND 2). 12 NRC 281 (1980)

CLI-80-34 PUGET SOUND POWER AND LIGHT CD. 2.9.3.3.5
(Sk4 GIT NUCLEAR PROJECT. UNITS 1 AND 2). 12 NRC 40T (f9801

CL1-80-35 PUCLIC SERVICE CO. OF OKLAHOMA 6.23.1
(BLACK FOX STATION. UNITS 1 AND 2). 12 NRC 409 (19801

CLI-80-36 NORTHERN STATES POWER Co. 2.9.4.1.4

(TYRONE ENERGY PARX. UNIT t). 12 NRC 523 (1980)

CLI-BO-38 WISCONSIN ELECTRIC POWER CO. 2,9.4.1.1

(POINT BEACH NLCLEAR PLANT. UNIT t). 12 NRC 547 (1990)

CLI-dO-4 VIRGINIA ELECTRIC AND POWER CD. 6.15.t.1

(SURRY NUCLEAR POWER STATION. UNITS t AND 21. 11 NRC 405 (1980)

CLI-80-41 FLORIDA POWER AND LIGHT CC. 5.17

(ST. LUCIE NUCLEAR PLANT. UNIT 2). 12 NRC 650 (1980)

O O O
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CITATION INDEX --- JANUARY 1992 PAGE 90

CLI-84-26 CENTRAL ELECTRIC POWER COOPERATIVE, INC.
(VIRGIL C. SUMMER NUCLEAR STATION, UNIT f), 14 NRC 787 ( 198 8 ) 4.5

6.3.1

CLI-81-27 ALABAMA POWER CO.
(dOSEPH 4. FARLEY NUCLEAR PLANT. UNITS 1 AND 2). 14 NRC 795 (1981) 5.7.1

CLI-81-29 NUCLEAR FUEL SERVICES INC. AND N.Y.S. ENERGY RESEARCH AND DEVELOPMENT AUTHORIT
(WESTERN NEW YORK NUCLEAR SERVICE CENTER). 14 NRC 940 (1981) 5.7.1

6.1.4

CLI-81-31 FLORIDA power AND L I GH T CO .
(TURKEY POINT PLANT, UNf 75 3 A ND 4 ) . 14 NRC 959 ( 1981) 2.9.3

2.9.3.1

CLI-81-32 CONSUMERS POWER CD.
(BIG ROCK POINT PLANT). 14 NRC 962 (1981) 2.9.3

2.9.3.1

CLI-81-36 TEXAS Ui!LITIES GENERATING CO.
(COMANCllE PEAR STEAM ELE'CTRIC STATION, UNITS 1 AND 2), 14 NRC 1191 (1981) 3.1.2.3

3.4.2

CLI-81-4 ENVIRONMENT AL RADI AT ION PROT ECT ION STDS. FOR NUCLEAR POWER OPERATIONS. 40 CFR 190
13 NRC 298 (1981) 5.7.1

CLI-81-6 PACIFIC GAS AND ELECTRIC CD.
(OIABLO CANYON NUCLEAR PDWER PLANT. UNITS 1 AND 2), 13 NRC 443 (19Rt) 3.1.2.1

s.24.1

CLI-81-8 STATEMENT OF POLICY ON CONDUCT OF LICENSING PROCEEDINGS
13 NRC 452 (198t) 2.11.1

2.tt.2.s
2.9.9.2.2
2.9.9.4
3.1.2.7
3.12

O O O
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CLI-82-22 METROPOLITAN EDISON Co.
(THREE git.E ISLAND NUCLEAR STATION, UNIT 1). 18 NRC 2?9 (1983) 6.16.2

6.20.3

CLI-83-23 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS f AND 2), 18 NRC 311 (1983) 2.9.5.5

CLI-83-25 METROPOLITAN EDISC'J CD.
(THREE MILE ISLAND NUCLEAR STATION, UNI 1r g), g8 NRC 327 (#983) 2.10.t.2

2.9.3
2.9.3.3.3
2.9.4
2.9.4.1

CLI-83-26 NRC CONCupptNCE IN CUIDEt.INES UNDER NUCtEAD WASTE POLFCY ACT OF 1982
18 NRC 1139'(1983) 2.2

CLI-83-3 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT 1). 17 NRC 72 (19R3) 6.5.1

CLI-83-31 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 18 NRC 1303 (9983) 2.11.2.4

CL1-83-32 PACIFIC GAS AND ELECTRIC CO.
(DisMLO CANYON NUCLE AR PDwER t'L ANT, UNITS 9 AND 21, 18 NRC 1309 (1983) 1.8

2.9.9
3.1.2.1.t
3.1.2.3
3.14.2
3.4.1
4.6
6.14.3
6.15.t
6.15.9.1
6.15.6
6.16.1
6.20.4

CLI-83-4 CINCINNATI CAS AND ELECTRIC CD.
(w!LLIAM H. ZIMMER NUCLEAR POWER STATION. UNIT.fl. 17 NRC 75 (1983) 6.5.1
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CLI-83-5 METROPOLITAN EDISON CD.
(THREE MILE ISLAND NUCLEAR STATION. UNIT t). 17 NRC 331 (1983) 8.5.1

CLI-83-6 TEXAS UTILITIES GEalRATING CD.
(COMANCHE PEAK STEAM ELECTRIC STATIDN. UNITS 1 AND 2). 17 NRC 333 ( 1983) 5.7

CLI-84-ft METROPOLITAN EDISON CO.
|

(THREE MILE ISLAND NUCLEAR STATION, UNIT 1). 20 NRC 1 (1984) 2.9.5.7
3.4.1

[ 5.e.t
l

CLI-84-17 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT f). 20 NRC 80f (1984) 5.7.1

CLI-84-19 MISSISSIPPI POWER AND LIGHT CO.
(CRAND GULF NUCLEAR STATION. UNIT f). 20 NRC 1055 (1984) 6.1

CLI-84-20 LONG I SL AND L IG' tT ING CO .
(SHOREHAM NUCLEAR POWER STATION, UNIT 11, 20 NRC 1061 (t984) 3.1.4.1

CLI-84-21 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), 20 NPC 1437 (1984) 5.7.1

CLI-84-5 PACIFIC GAS AND ELECTRIC Co.
(DI ABLO CANYON NUCLE AR POWER PL ANT UNITS 1 AND 2). 19 NRC 953 ( 1984 ) 6.26

CLI-84-6 PUBLIC SERVICE CO. OF NEW HAMPSHIRE J
(SEABRCUK STATION. UNIT 2), 19 NRC 975 ( 1984 ) 2.9.4.1.1 |

2.9.5.1
'

3.4.5

CLI-84-8 LONG ISLAfJD LIGHTING C0_
(SHOREHAM NUCLEAR POWER STATION. UNIT 1), l9 NRC 1954 (1984) 3.1.1

6.19
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CLI-84-9 -LONG ISLAND LIGHTING CO.
(SHOREHAN NUCLEAR POWER STATION, UNIT 1). 19 NRC 1323 (1984) 6.15.f.9

CLI-85-10 SDUTHERN CALIFORNIA EDISON CD.
(SAN ONOFPE NGCLEAR GENERATING STATION, UNIT 1), 21 NpC 1569 (1985) 6.26

CLI-85-12 LONG ISLAND LIGHT!NG CO.
(SHOREHAM NUCLEAR POWER STATION). 21 NRC 1587 (1985) 6.95.1.1

CLI-85-13 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2), 22 NRC 6 (1985) 5.7

CLI-85-14 PACIFIC G3% AND ELECTRIC CO.
(DIABLC CANYON NUCLEAR P645R PLANT, UN!!S f AND 2). 22 NRC 177 (1985) 5.18

5.7.1

CLI-67-$5 PHILADELPHIA ELECTRIC Co.
(LIMEkicM OENERA T IFK1 ST ATIDN. UNITS i AND 2), 22 NGO 184 (1985) 2.It.1

2.9.5
3.1.4.1
5.7

CLI-85-2 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION, UNIT f). 21 NRC 282 (1985) 2.11.5.2

2.2
2 9.10.1
2.9.2
2.9.4.1 1
2.9.9
3.122.5
3.11.1.5
3.12
3.12.3
3.12.4
3.14.2
3.4.4
3.7
3.7.1
3.7.2
3.7.3.7
4.2.2
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CLI-85-2 METROPOLITAN EDISON CD;

4 . 4.1.
4.4.1.1
5.6.1

CLI-85-4 - GENERAL FUBLIC UTILITIES NUCLEAR CORP.
(THREE MILE ISLAND NUCLEAR STATION.' UNIT 5 t AFC 2). (OYSTER CREEK NUCLEAR GENERATING STATION)."21 faC 561 (1985) 6.24.1

L

- CLI-85-5- METROPOttTAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION.-UNIT t). 2 4 tMC 566 (1985) 3.1.4.2

.

CLI-85-7'
METROPOLITAN EDISON CO. ,, UNIT-t1. 21 imC t104 (1985)

2.t9.1(THREE MILE ISLAND NUCLEAR STATION.
..

4.4.2
4.4.4

4

CLI-85-8 METROPOLITAN EDISON CD. -

(THREE MILE ISLAND tarCLE AR STATION, UNIT 1). 29 Pac 1111 (1985) 3.14.2

CLI-85-9 METROPOLITAN EDISON CO.
(THREE MILE ISLAto tA>CLE AR ST ATION. UNIT 1). 21fMC 1118 (1985) 3.2.3.7

6.10.1

CLI-86-1 LOUIS!ANA POWER AND LIGHT CO.
(WATERFORD STEAM ELECTRIC STATION. UNIT 3). 23 t:RC 1 11986) 2.11.9

'3.t.2.3
4.4.1
4.4.2
6.5.4.1

CLI-86-12 PACIFIC GAS AND ELECTRIC CO.
(OIARLD CANVON MICLEAR POWER PLANT. UNITS 1;AND 2). 24 t&C 1 (1986) 5.7.t

6.1,4

<

CLI-86-13 LONG ISLAFC LIGHTING CO.
' ( SHOREHAM PAJCLE AR PO*WER. ST A TION, UNIT 1). 24 tMC 22 ( 1986) 9.8

'
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CLI-86-tS TEXAS UTILITIES ELECTRIC Co.
(COMANCHE PEAK STEAM ELECTRIC STATIDN, UNIT t), 24 NRC 397 (1996) 3.4.5

CLI-86-17 SE000VAH FUELS CORP.
(SEQUOYAH OF6 TO UF4 FACILITY), 24 NRC 489 (1986) 2.2

CLI-86-18 , PHILADELPHIA ELECTRIC CO.
(LIMERICK CENERATING STATION. UNITS 1 AND 2). 24 NRC sot (1988) 4.4.2

5.6.t
f.4.2
6.5.1

CLI-86-19 SEQUOYAH FUEL $ CGRP
(UF6 PRODUCTION FACILITV). 24 NDC 509 (1988) 6.24.1.3

CLI-86-20 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRY NUCLEAR POWER PLANT. UNITS 1 AND 2). 24 NRC 518 (1996) 2.10.2

CLI-86-21 COMMO*NE ALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 5), 24 NRC 681 (1986) 4.7

CLI-96-22 CLEVELAND ELECTRIC ILLUMINATING CO.
(PERRV NUCLEAR POWER PLANT. UNITS 1 AND 2). 24 NRC 685 (1986) 1.8

5.15.1

CLI-86-23 AMERICAN NUCLEAR CORP.
(REVISION OF ORDERS TO MODIFY SOURCE MATERI ALS LICENSES). 24 ARC 704 (1986) 6.20.4

CLI-86-24 CAROLINA POWER AND LIGHT CD. AND NORTH CAROLINA EASTERM MUNIC! PAL POWER AGENCY
(SHEARON HARRIS NUCLEAR POWER PLANT). 24 NRC 769 (1986) 2.2

CLI-86-4 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEaN ELECTRIC STATION. UNIT 1). 23 NRC tt3 (1986) 3.4.5

S.7.1
6.t.4
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CLI-88-tO PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STAT!DN. UNITS 1 AND 2). 28 NRC 573 ( 1988 ) 6.20.4

6.8

CL1-88-11 LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLEAR POWER STAYiON. Uti1T t). 28 NRC 603 (1988) 2.11.5.2

"LT-88-12 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STAT!DN. UNITS 4 "ND 2). 28 N2C 605 (19Rs) 2.9.3.3.3

C'.1 - 8 8 - 3 LONG ISLAND LIGHi!NG CO.
(SHOREHAM NUCLEAR FOWER STAT!DN. UNIT f). 28 PJRC 1 (1988) 4.4.1

4.4.2
4.5

CLf-88-6 STATE OF ILLINDIS
(SECTION '74 AGREEMENT). 28 NRC 75 (1988) 3.1.2.6

CLf-88-7 PUBLIC SERVICE CO. OF NEW HAMPSMIRE
(SEABROOK STATION. UNITS 1 AND 21, 28 NRC 271 (1988) 6.8

CLI-88-8 PUBLlC SERVICE CO. OF HEW HAMPSHI'WE
(SEARROOK STATION. UNITS 1 AfJD 2). 28 N9C 419 (1988) 2.9.5.5

4.4.2

CLI-89-9 t.ONG ISLAND LIGHT IfJG CO.
(SHOREHAM NUCLEAR POWER STATIDN. UNIT 1). 28 NRC 567 (1988) 3. 3.1. t

CLI-89-t LONG ISLAND LIGHTING CO.
(SHOREHAM NUCLE AR POWER ST A TIDfJ. UNIT f). 29 NRC 89 (1989) 4.4.2

CLI-89-10 PHILADELPHIA ELECTRIC CO.
(LIMERICK GENERATING STATION. UNITS 1 AND 2). 30 NRC 1 (1989) 6.15.1.1
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CITATION INDiX --- JANUARY 1992 PAGE 104

.LBP-73-29 TENNESSEE VALLEY AUTHORITY
(BROWNS FERRY NUCLEAR PLANT, UNITS 1 2 AND 3). 6 AEC 682 (1973) 3.5

LBP-73-31- LCUISIANA POWER AN3 LICHT CD.
IWATERFORD STEA= ELECTRIC STATION. UNIT 31. 6 AEC 717 (1973) 2.9.3.4

LBP-73-41 MICSISSIPPI POWER AND LIGHT CO.
(GRAND GULF NUCLEAR STATION. UNITS 1 AND 2). 6 AEC 1057 (1973) 2.9.3.5

2.9.9

LBP-74-22 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS 1 AND 2). 7 AEC 659 (1974) 3.TO

LBP-74-25 DUQUE5NE LICHI CD.
(BEAVER VALLEY Ps*WER STATION, UNIT 2), 7 AEC 711 It974) 3.10

,

LBP-74-2G NIAGARA WOHAWM POWER CODP.
if11NE MILE PolNT NUCLEAR STATION, UNIT 2). 7 AEC 758 (1974) 3.90

t

LBP-74-36 PUBLIC SERVICE CO, OF NEW HARPSHIRE
(SEABRCOK STATION. UNITS 1 AND 2). 7 AEC 877 (1974) 1.g

3.5
3.5.3

LBP-74-5 DUKE POWER CO.
(CATAWBA NUCLEAR STATION. UNITS t AND 2). 7 AEC 82 11974) 3.10

LBP-74-54 CONSUMERS PCWER CO.
(MIDLAND PLANT, UNITS i AND 2), 8 AEC 112 (1974) 3.7

LBP-74-63 GOSTON EDISDN CD.
(PILGR;W NUCLE AR STATION, UNIT 2), 8 AEC 330 (#974) 2.9.3.3.3

O O O
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LBP-74-74 GULF STATES UTILITIES CO.
- (RIVER BEND STAf TON. UNIT S 8 AND 2). 8 AEC 669 (l974) 2.89.5

LBP-75-10 CULF-STATES UTILITIES CO.
(RIVER BENO STATION. UNITS 1 AND 2). 1 NRC 246 (1975) 3.5

t
LBP-75-19 NORTHEAST NUCLEAR ENERGY CO.

-

(MONTAGUE NUOLEAR power STATION. UNITS i AND 2), t NRC 436 (9975) 1.8
E.5.3.5

LBP-75-28 PUBLIC SERVICE CD. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 ANO 2). 1 NRC 5 93 ( 1975) 2.11.2.4

LBP-75-62 PUBLIC SERVICE ELECTRIC AND CAS Co.
(ATLANTIC GENERATING STATION. UNITS t AND '2 ), 2 NRC 702 (1975) 2.11.5.2

LBP-7$-67 OFFSHORE power SYSTEMS
(MANUFACTURING LICENSE FOR FLOATING NUCLEAR power PLAMTS). 2 NRC 813 (1975) 2.11.5.2

2.9.2
3.3.2.1
3.3.2.4

LBP-75-9 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABPOOK STATION. UNITS 1 AND 2). 1 NRC 243 (197?) 3.5.2.2

LBP-76-iO TENNESSEE VACLEY AUTHORITY
(BROWNS FERRf NUCLEAR PLANT, UNITS 1 AND 2). 3 NRC 209 (1976) 2.9.3.1

2.9.5.1

LBP-76-7 BOSTON EDISON CO.
(PILCRIM NUCLEAR STATION. UNIT 2). 3 NGC 156 (9976) 2.9.9.5

3.6

LBP-76-8 TOLEDO EDISON CO.
(DAVIS-BESSE NUCLEAR power STATION. UNITS 1.2.3). 3 NRC 195 (1976) 2.11.2.2

I

i

|

,



CITATION INDEX --- JANUARY 1992 PAGE 106

LBP-77-11 LONG ISLAND LIGHTING CD
(SHOREHAM NUrtfAR POWER ST ATION, UNIT 1). 5 NRC 481 (1977) 2.9.4.t.2

LBP- 77- 13 ALLIE0-GENERAL NUCLEAR SERVICES
',8ARNWELL FUEL RECE lvlNG AND STORAGE ST A TION) . 5 NRC 489 (1977) 2.11.2

2.11.2.2-

LGP-77-14 TENNESSEE VALLEY AUTHORITY
(PHIPPS BEND NUCLEAR PLANT, UN!1S 1 AND 2). 5 NRC 494 (1977) 6.15

LBP-77-15 WASHINGTON PUBLIC POWER SUPPLY Sv5 FEM
(WPPSS NL* CLEAR PROJECTS 3 AND 5).-3 NRC 643 (1977) 3.1.2.2

6.19
6.19.1

LBP-77-16 WASHINGTON PUBLIC POWER SUPPLY STSTEM
(WPPSS NUCLEAR PROJECTS 3 AND 5). 5 NRC 550 (1977) 2.9.3

I LBP-77-17 PUBLIC SERVICE Co. er cKLAHOMA
|

(8 TACK F0x STATION, UNITS 1 AND 2). 5 NRC 657 (1977) 2.9.4.1.1

l

!
i LBP-77-98- PUBLIC SERVICE CD. Or OKLAHOMA

.

l (BLACK FOX STATION. UNITS i AND 21 5 NRC G71 (1977) 2.11.2.2
3.12.4.1

i

l
I

teP-77-20 DUKE POWER CD.
(WILLIAM B. RCGUIRE NUCLEAR STATION, UNITS 1 AND 2). 5 NRC SFO (1977) 3.17

3.5.3

LEP-77-2t LONG ISt.AND LIGHTING CO.
(JAMESPORT NUCLEAR STATION, UNITS 1 AND 2). 5 NQC 684 (1977) 6.15.3

6.15.3.1

LRP-77-23 FLORIDA POWER ANO *IGHT CO.
( ". Y . LUCIE HUCLEAR PLANT UNITS t AND 2:TUDVEY POINT, UNITS 3 AND 4). 5 NRC 789 ( 1977 ) 2.9.3.3.3

| O O O
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CITATION INDEX --- 4A 4U47F 1992 PACE 108

LBP-78-it DETROIT FDISOtJ CO.
2.9.4 1.2
2.9.4.1.4
2.9.4.2
3.1.2.1
3.t.2.5
6.1.4.4
6.15
6.15.6
6.16.*

LBP-78-13 DETROIT EDISON CD.
(ENRICO FERNI ATCHIC POWE R PL ANT . t!**t i 2 ) . 7 Nec 593 ( 1978) 2.9.3.6

2.9.4.1.t
6.3
6.3.1

LBP-78-15 PUBLIC SERVICE ELECTRIC AND GAS CO.
(HOPE CREEK GENERA T ItJG ST A f iDN. UNITS 1 AND 2). 7 NDC 642 (1978) 3.12

LBP-78-18 NEW ENGLANL POWER CD.
(NEP t9NTTS 1 AND 2). 7 NRC 932 (1978) 2.9.3.3.3

LBP-78-2 CARDLINA POWER AND LIGHT CD.
($HEARON HADRIS NUCLEAR PtANT. tJNITS t-4), 7 NRC 1,3 ( 1978) 4.4

4.4.1.1
4.4.2

LBP-78-20 PACIFIC GAS AND ELECTRIC CO.
(ST ANISLAus ta3CLE AR PpOJECT. UNIT t). 7 NRC 1039 (1978) 2.ft.2

2.11.2.2

LBP-78-22 CAROttNA POWER AND t.IGHT CD.
(H. 8. ROBINSON, tJNt f 2). 7 N2O '052 (1978) 6.t5.8.4

LGP-78-23 WISCO*fSIN ELECTRIC PE wf R CD.
(POINT BEACH NUCLEAR PtANT, UN11$ t AND 2). 8 NDC 71 (1978) 2.6 i

2.9.3
2.9.3.#
3.1.2 2 |

|

|

O O O
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Lisp 78-24 tr!SCONSIN PUBL1C SERVICE CORF
(MEWAUNEE I@JCLE AR POWER PLANT ). 8 NRC'78 (19781 2.9.3.1

2.9.7.3.3 *

LBP-78-26 PUBLIC SERVICE CO. OF OKLAHOMA
(BLACK FOM STATION. LHITS 1 AND 2). 8 NRC 902 (1978) 6.15.1

6.15.6
6.19.2

|

LBP-78-27 CONSUMERS POWER CD.
(MIDLAND PLANT. UNIT $ 1 AND 2), 8 NRC 275 (1978) 2. 6 . ,3. 3

2.9.C.t ;
2.9.4
2.9.7 ,

S.8.9 (

LBP-78-28 PUBLIC SERVICE.CO OF ORLAHDMA
(BLACK FOX STATION. UNITS t AND 2*. 8 NRC 281 (1978) 6.15

i

LBP-78-31 UNION ELECTRIC CO, '

(CALLAWAY PLANT. UNITS t AND 2). 8 S C 366 (1978) 3.1.2.9 I

6.10

.

LBP-78-32 PORTLAND GENERAL ELEC'Rtc Cf. j
(TROJAN tR)CLE AR PLANT ). 8 NRC 413 f 197(t) 3.16

LEP-78-33 GENERAL ELECTRIC CO. l
(VALLECITOS NUCLEAD CENTER. CENERAL ELECTRIC TEST cr;CTOR). 8 tec 461 (1978) 2.t'.2,4 :

LBP-78-36 PAC 1FIC GAS AND ELECTRIC CD.
(OIABLO CANvoc te> CLEAR POWER PLANT. UNITS t Atc 2'. 8 'RC 567 (1978) 3.12.4 ;

:

L8P-78-37 DETROIT FDISON CD. !

(EPMICO FEPMI ATOw!C PowtR PLANT. UNIT 2). 1 WJC 973 (1978) 4.7.1
2. S t . t
2,tt.2.1 ,

2.9.4
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LBP-81-45 WISCCNSIN ELECTDIC POWER CO.
(POINT BFACH NUCLEAR PLANT, UNITS 1 AND 2). 14 NRC 843 ( 1981) 3.1.2.4

3.4.1

LBP-81-46 WISCONSIN ELECTRIC r% ER CD.
(POINT BEACH NUCLE AR PLANT. UNITS 1 AND 2). 14 NRC 842 (1981) 3.1.2.4

LBP-81-48 LOUISTANA PCwER AND LIGHT CO.
(WATERFORD STEAM ELECTRIC STATION. UNIT 3). 14 NRC 877 19989) 3.5

3.5.3

LBP-81-5 PACIFIC CAS AND ELECTRIC CC.
(01ABLO CAN*0N NUCLEAR POWER PLANT. UNITS 9 AND 2;. 13 NOC 226 (1981) 3,4.1

4.4
4.4.2
6.g5.1.t

LEP-81-50 METROPOLITAN EDISON CO.
(THREE F*LE ISt*ND NUCLEAR STATION. UNIT 1). 14 NRC 888 (1981) 6 11

6.23
G.23.1

(BP-81-51 TEXAS UTILITIES GENERATING CO.
(CCMANCHE PE AM STEAM ELECTRIC STAT!DN. UNITS 1 AND 2). 14 NDC 895 (1981) 2.9.5.7

|LEP-81-52 CCMwoNwEALTH EDISDN CD.
(Bv20N STATION, UNITS * AND 2). 14 NRC 901 (1981) 2.17.4

|

LBP-81-54 HDUSTON LIGHTING AND POWER CO.
( SOUTH T EX A S PROJE C T . UNITS 1 AND 2), 14 NDC 018 (1981) 3 f.2.5

3.4.2

|

|

LBP-81-55 WISCONSIN ELECTRIC POWE4 Co. |

(POINT BEACH NUCLEAR PLANT. tHITS 1 AND 21 14 NRC 1097 (1981) 3.3.7 |

3.4.1 ;

3.5.3 1
6,23.3.1

|

O O O
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LBP-81-57 CLEVELAND ELECTPIC ILLUMINATING CO. 6.21.2
(PERRY NUCLEAR POwtR PLANT. UNITS 1 AND 2). 14 NRC 1037 (1981)

LBP-St-58 FLORIDA POWER AND LIGHT CO. 3.97
(ST. LUCIE NUCLEAR PLANT. UNIT 2). f4 NRC 1967 (1991)

LBP-81-6 NORTHERN INDIANA PUBLIC SERVICE CO. 3.4.5
(BAILLY GENERATING STATION. NUCLEAR-1). 13 NRC 253 (1999)

LBP-89-CO NETROPOLITAN EDISON CD.
(THREE WILE ISLAND NUCLEAR STATION. UNIT 1). 14 NDC 1724 (9981)

3.J.1

LBP-St-61 ILLINCIS PDwER CD. 2.11.2.1
(CLIMTON POWER STATION. UNIT t). 14 NQC 1735 (1991) 2.11.4

2.9.3.9

LEP-81-62 WISCONSIN ELECTRIC PCwER CD. 8.23
(POINT BEACH NUCLEAR PLANT. UNITS T AND 2). 14 NRC 1747 (1981)

LBP-81-63 CONSUMERS POWER CO. 2.11.2.9
(MIOLAND PL ANT. UNITS 9 AND 2). 14 NRC 176R (1999) 3.12

6.5.4.1

LEP-81-7 OA!RylAND POWER COOPERATIVE 6.24.5
(LA CROSSE BOILING WATER RfACTOct 13 NRC 257 (99Rt)

LBP-81-8 PENNSVLVANIA POwFR AND LIGHT CD. AND ALLEGHENY ELECTRIC COOPERA'fVE TE. 3.5
(SUSOUEHANNA STEAM ELECTRIC STATION. UNITS t AND 2). 13 NOC 335 (1981) 3.5.2.3

3.5.3

LBP-82-1 CONSOLIDATED EDISON CO. OF N.Y. 1.7.1 |
(INDIAN POINT STATION. UNIT NO. 2). 15 NRC 37 (1932)

_.______________________________...m..... - . . . . - j
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LBP-83-9 PUBLIC' SERVICE CO.'0F NEW HAMPSHIRE

(SEA 8 ROOK STATION, UNITS 1 AND.2 h 17 NRC 403 (1983) 2.10.2

'

-L8P-84-t. . MANSAS GAS LMD ELECTRIC CO.
(WOLF CREEK GENERATING STATION.'. UNIT .1); 19 NRC 29 ( 1984) 2.9.5

2.9.S.1
2.9.5.5

LBP-84-10 TEXAS UTILITIES ELFCTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC SIAT 9N.' UNITS 1 AND 2). 19 NRC 509 ( 1984 ) . 3.12 4

4.2
4.3.1
S.12.1

LBP-84-13 HOUS?ON LIGv W tto POWER.CO.
(SOUTH TEXAS PR0dECT. '' 'T 1 AND 2). 19 NRC 659 (1984) 3. 7.o 7

LBP-84-95 CAROLINA PCWER ANO LIGHT CO. Ate) fiORTH CAROLINA EASTERN MUNICIPAL POWER AGENCY
(SHes.RON HARRIS NUCLEAR PLANT. UNITS t AND 2). 19 NRC 837 ( 198t4 ) 3.1.2.5

3.12.3
-3.S.2.3
3.S.3

LBP-84-16 PHILADELPHIA ELECTR!C CD.
(LIMfRICK GENERATING STATION. UNITS 1 AND 2). 19 NDC 857 ((994) 3.1.2.1

3.4.t
6.13

i

LBP-84-17 KANSAS GAS AND ELECTRIC CD.
(WOLF CREEK GENERATING STATION. UNIT f). 19 NRC 87R (1984) 2.9.3.3

.2.5.3.3.3

LDP-84-17A WASHINGTON PUBLIC POWER SUPP"Y SYSTEM
(WPPSS NUCLEAR PROJECT No. 3). 19 NRC 1011 (1984) 2.9.3.3.3

!
LBP-84-18 PHILADELPHIA ELECTRIC CO.

| (LIMERICK GENERATING STATION.' UNITS 1.APO 2). 19 NRC 1020 (1984) '2.9.S.8

- - - _ - . - -
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|

LEP-84-29A SUFEOLK COUNTY AND NYS MOff0N FCR DISCUALIFICATION OF CHIEF AJ COTTER
(SHOREHAM NUCLEAR PCwER STATION. UNt! 17. 20 NRC 395 (1994). 3.1.4.1

|
LBP-84-3 CtEVELAND ELECTRIC ILLUMINAT1tM CO. . |

(PEPRY NOCLEAR POWER PLANT, UN!TS 1 AND 2). 19 NRC 282 (1984) 3.14.2
4. 4.1 :- {

1
i

LBP-84-30 Luf40 ISLAto LIGHTING'CO. j

(SHOREHAM NUCLEAR power SinTION. UNIT 1). 20 NRC 4 26 ( 1984 ) 2.9.5.5 |

LBP-84-31 FttiLADELPHI A ELECTutC CO.
(LINERICX GENECATING STATION.. UNITS ? ANO 21, 20 NRC 446 (1984) 6.15.3

LBP-84-33 CINCINNATI GAS Ato ELECTRIC CO.
(WILLIAM H. 21**4ER NUCLE AR POWER STATION. tRJf T t). 20 NitC 765 (1984) 1.9

LEP-84-35 -GEORG!A POWER CO.
(ALVIN W. V0GTLE PJUCLE A R PL ANT . UNITS t-AND 2). 2G PMC RB7 (1984) 2.9.5 t

3.1.3.2
6.20.4
6.8

L69-84-39 MISSISSIPPI POWER Ato LIG47 CO
(GRAND GULF' NUCLEAR STATION. UNIT f). 20 NRC 9031 (1984) 6 .1. 4

L8P-84-42 KERR-VCGEE CHEMICAL CORP.
(WEST CHICACO RAME EARTHS FACILITV). 20 NRC 1296 (1984) 3.t 2.1

3.4 |

6.15.6

I

LSP-84-43 . -PHILADELPHIA ELECTRIC CO.
(FULTON GENERAfitG STATION. t#dl TS 1 AfC 2). 20 f2RC 1333 (1984) 1.3

Lep-84-45 LONG ISLAND %IGHTING CG.
(SHOREHAM NUCLEAR POWER STATION. UNIT fl. 20 NRC 1343 ( 19M4 ) 6.19-
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LBP-84-47 METROPOLITAN EDISON CO.
(THREE MILE ISLAND NUCLEAR STATION. UNIT f). 20 NRC 1405 (1984) 4.2.2

.

LBP-84-50 TEXAS UTILITIES GENERATING CO.
(COMAP4CHE PEAK STEAM ELECT *IC STATION. UNI 25 1 A ND 2 ) , 20 PJRC 1464 (1984) 2.11.2,4

LBf'-84-53 LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION, UNIT 1). 20 NRC 1531 (1984) 5.19.3

6.5.4.1

LBP-84-54 GENERAL ELECTRIC CD.
(CETR VALLECITOS). 20 PJRC 1637 (1984) 2.9.3.3.3

3.6

LBP-84-6 DUQUESNE LIGHT CO.
(BEAVER VALLEY POWER STATICN. UNIT 2). 19 NRC 393 (1994) 2.10.2

2.9.4.1.1
l 2.9.4.f.2

2.9.5.1
2.9.5.7

L8P-84-7 CAROLINA POWEP AND LIGHF CD. MJD NORTH CAROLINA EASTERN wJNICit'AL POWER A GUr v
(SHEARON HARRIS NUCLEAR PLANT. UNITS 1 AND 2), 19 NRC 432 (1984) 3.1.2.5

3.12.3
3.5.2.3

! 3.5.3
|

Ler-84-9 WASHIPtGTON PUBLIC r0WER SUPPLY SYSTEM
| (WPPSS PJUCLE AR PROJEC1 PJD . 1). 19 PJRC 497 (1994) 3.4.5
1

LEP-85-1 'kERR-MCGEE CHEMICAL CORD.
| (WEST CHICAGO RARE EARTHS FACILITY). 21 PJRC 11 (1985) 2.11.2
| 2.ss.2.s

LEP-85-11 COMMUNWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2), 21 NGC 609 ( 1995) 2.9.5

2.9.5.9

O O O
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LBP-85-28 CAROLINA POWER AND LIGHT CO. AND NORTH CAROLINA EASTERN p#JICIPAL POWER AGENCf
(SHE ARON HARRIS MFCLE AR POWER FLANT). 22 NRC 232 ( 1985) 5.4

I

LBP-85-29 FLORIDA POWER AND LIGHT CO.
(TURKEY POINT NUCLEAR GENERATING PLANT. UNITS 3 AMD 4). 22 NRC 300 (1985) 3.5

3.5 t.2
3.3.2
3.5.2.3
3.5.3
3.5.5

LBP-85-3 kERR-PCCEE CHEMICAL CORP.
(WEST CHICAGO RARE E ARTHS F ACILIT Y). 21 tmC 244 (1985) 5.12.2

6.15,3
6.16.1

LBP-85-32 TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS 1 ANO 2). 22 NUC 434 ( 19P5 ) 2.11.2.2

3.5.2.2
6.16.t.3

i

LBP-85-33 CLEVELAND ELECTRIC ILLUMINATING CO.i

(PERRY NUCLEAR POWER PLANT, UNITS 1 AND 2 ) . 22 NRC 442 (1985) 2.9.5.6
.6.20.4

LBP-85-34 VIRGINIA ELECTRIC AND POWER CO.
(NORTH ANNA POWER STATION. UNITS 1 AND 21. 22 NRC 481 (1985) 6.15.4

i

| LBP-85-39 TEXAS UTILITIES ELECTRIC CO.
| (COMANCHE PEAR $ TEAM ELECTRIC STATION. UNITS 1 AND 2). 22 NRC 755 (1985) 3.11.1.1
|
|

|

LBP-85-4 GENERAL ELECTRIC CO.
(CETR VALLECITOS). 21 NRC 399 ( 1995) 3.17

3.5

LBP-85-40 COMMONWEALTH EDISON CO.
(BRA 10WOOO NUCLEAR POWER STATION. UNITS 1 AND 2). 22 NRC 759 (1985) 2.11.2.4

1 O O O
1
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LBo-05-41 TEXAS Of!LITIES ELECTRIC CO. 2.11.4
(COMANCHE PEAK STEAM ELECTRIC STATION. UNITS 1 AND 21. 22 NRC 765 (1985)

LBP-85-42 HOUSTON LIGHTING AND POWER CO. 4.4.1
(SOUTH TEXA5 PROJECT. UNITS 1 AND 2), 29 NRC 795 ( 1985) 4.4.2

LBP-85-43 COMMONWEALTH EDISCN CO. 6.15.8
(BRAIDWOOO NUCLEAR POWER STATION, UNITS 1 AND 2). 22 NRC 905 (1985)

I i

. LBP-85-45 HOUSTON LIGHTING AND POWER CO. 4.4.1.1
| (SOUTH TEXAS PROJECT. UNIT 5 * AND 2). 22 HRC 819 (1985) 4.4.2

S.4.2

Lep-85-46 MERR-MCGEE CHEMICAL CORP. 2.19.1
(WEST CHICAGO RARE EARIHS FACILITY). 22 NRC 830 (1985) 3.1.2.6

|
,

LBP-85-48 KERR-MCGEE CHEMICAL CORP. 2.11.5.2
(kRESS CREEK DECONTAMINATION). 22 NRC 8 4 3 ( 1985 ) 3.1.2.6

LBP-85-49 CAROLINA P0wfR A tc L I GHT CD . APID PORTH CAROLINA EASTERN WJN!CIPAL POWER AGENCY 1.8
(SHEARUN HARRIS NUCLEAR POWER PLANT). 22 NRC 099 f1985) 2.9.5.5

3 4.2

LBP-85-6 HOUSTON LIGHTING 2'O POWER CO. 4,5.4.1
(SOUTH TEXAS PROJECT, UNITS 1 AtO 2), 21 NRC 447 (1985)

LBP-85-7 U.S. DEPT. Or ENERGf. PROJECT MANAGEMENT CORP. TEt#JESSEE VALLEY AUTHORITY
9.9

(CLINCH RIVER BREEDER REACTOR PLANT). 21 NRC 507 (1985)

..
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LSP-85-8 HOUSTON LIGHTING AND Pow'ER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 21 NDC 516 (1985) 3.1.2.3

LBP-85-9 HOUSTON LIGHTING AND POWER CD.
(SOUTH TEXAS PROJECT. UN!YS 1 ANO 2). 21.NRC 524 (1985) 2.9.5.5

LGP-86-10 GENERAL PUBLIC UTILITIES NUCLEAR CDRP.
(THREE MILE ISLAND NUCLEAR STATION. UNIT f). 23 NRC 283 (1985) 2.9.5

3.17

LDP-86-11 CAROLINA POWER AND LIGHT CO. AND NORTH CARCLINA EASTERN MUNICIPAL POWED #GENCY
($HEARON HARRIS NUCLEAR POWER PLANT). 23 NRC 294 (1996) 1.s

6.16.2

LBP-86-12 COMMONWEALTH EDISDN CO.
(BRAIDWOE-D NUCLE AR POWER STATION, tWTTS 1 AND 2), 23 NRC 414 (1986) 3,tt t t.1

3.5
3.5.2.3
1.5.3

LBP-86-14 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
( TH2EE MILE ISL APJD NUCLE AR STA110N. UNIT ti. 23 NRC 553 (1986) 3.1.2.7

3_6
6.15.1.3
6.5.4.1

LRP-86-15 HOUSTON LIGHTING AND POWER CO.
(SOUTH TEXAS PROJECT. UNITS 1 AND 2). 23 NRC 595 (1986) 3.5

3.5.2.3
3.5.3
4.4.2
4.4.4
6.4.1.f
6.5.4.1

LBP-86-16 PUBLIC SERVICE CD. OF INDIANA
(MARBLE HILL NUCLEAR GENERATING STATION. UNITS 1 AND 2). 23 NDC 789 (1986) 6.14.3

O O O
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LBP-86-34; PUBLIC SERVICE CO. OF NEW HAMPSHIRE
6.16.1

LBP-86-35 RADIOLOGY ULTRA 50UNO NUCLEAR CONSULTANTS . P.A.
(STRONTIUM-90 APPLICATOR). 24 NRC 557 (1986) 6.13

LBP-86-36A ' TEXAS UTILITIES ELECTRIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT ??, 24 NRC 575 (1986) 2.9.5.5

LBP-86-37 FUBLIC SERVICE CD. OF INDIANA AND WABASH VALLEY PCWrR ASSGCIATIDM
(MARBLE HILL NUCLEAR GENERATING STATIDN. UNITS 1 AND 2). 24 NRC 719 (1986) 1.9

3.f.2.1

LEP-86-38A LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLFAR PGWER STATION, UNI 1 1). 24 ffRC 819 T1986) 3.f.2.1

LBP-86-4 KERR-MCGEE CilEMICAL CORP.
(WEST CHICAGO RARE EARTHS FACILITY). 23 NRC 75 (1986) 2.99.2

2.11.2.8
2.11.4
2.11.5.2

LBP-86-5 HOUSTON LIGHTItF' AND POWER CO.
(SOUTH TEXAS FROJECT. UNITS 1 AND 2). 23 NRC 84 (19861 6.9.T

!

LBP-86-7 COMMONWEALTH EDISON CO.
(BRAIDWOCD NUCLEAR POWER STATION. UNITS 1 AND 21. 23 NRC 177 (1986) 2.11.2

2.99.2.6

LBP-86-8 HOUSTON IGHf!NG AND POWER CO.
(SOUTH TEXAS PROJECT, UNITS 1 AND 2). 23 NRC 182 (1986) 2.9.5

6.9.1

i.
!

LBP-86-9 PHILADELO4IA ELECTRIC CO.
(LIMERICM GENERATING STATION, UNIT 1). 23 NRC 2F3 (1986) 2.9.3.1

2.9.3.3.3

O O O
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L8P-87-it TOLEDO EDISON CO. 6.16.t.3
(OAVIS-BESSE NUCLEAR POWER STATION. UNIT f). 25 NRC 287 ('987)

| L8P-87-12 PUBLIC SERVICE CO. OF NEW HAMPSff!RE 6.20.4(SEABROOK STATION, UKITS 1 AND 2). 25 NRC 324 (1997)
i

|

LBP-87-13 COMMONWEALTH EDISON CO.
(BRAIDWOOD NUCLEAR POWER STATION, UNITS 1 AND 2). 25 NRC 449 (1987) 4.2.2

LBP-87-15 INQUIRY INTO THREE WILE ISL AND t.WI T 2 LEAR RATE DATA FALSIFICATION 3.10
(THREE MILE ISLAND NUCLEAR STATION. UNIT 2). 25 NRC 671 (1997) 3.8

LEP-87-17 VERMONT VANKEE NUCLEAR POWER CORP. 2.9.5
(VERMONT YANKEE NUCLFAR POWER staff 0N). 25 Nuc 838 (1997) 2.9.5.t

3.11
6.1.4.4
6.15.7
6.15.9
6.16.3

LBP-87-18 TEKAS UTILITIES ELECTRIC CO.
(COMANCHE PFAK STEAM ELECTRIC STATION. UNITS t AND 21 25 NRC 945 (1947)

2.11.2
2.1f.2.2

LBP-87-19 J3MMONVEALTH EDISON CD. 3. 9. 2. t
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 25 NQC 950 (1987)

L8P-87-2 FLORIDA POWER AND LIGHT CD. 2.9.3
(ST. LUCIE NUCLEAR POWER PLANT. UNIT 2). 25 NRC 32 (1987) 2.9.4

2 9.4.2

LBP-87-20 TEXAS UTIt! TIES ELECTRIC CO. 2.91.2.4
(COMANCHE PEAK STEAM ELECTRIC STATION. UNIT 1). 25 NRC 953 ( 1997)

.
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LPO-87-21 FLORIDA POWER AND LIGHT CO.
(TURMEV POINT NUCLEAR r,ENERATING PLANT, UNITS 3 AND 4). 25 NRC 958 (1987) 4.4.1

4.4.2
4.4.4

LBP-87-22 COMMONWEALTH EDISON CD.
(BRAIDWOOD NUCLEAR POWER STATION. UNITS 1 AND 2). 26 NRC 49 (1987) 3.1.2.1

LBP-87-23 ALFRED J MORaBriO
(SENIOR OPERATOR LICFNSE FOR PEAVER VALLEY POWER STATION. UNIT t). 26 HRC 81 (1987) 3.1.2.9

3.7

LBP-87-24 PACIFIC GAS AND EtECTRIC CD.
(DIABLO CANYON NUCLEAR POWER PLANT. UNITS 1 AND 2). 26 NRC 159 (1987) 2.9.5

2.9.5.7

LBP-87-26 IONG ISLAND LIGHTING CO.
(SHOREHAM PA CLE AR POWER STATION, UNIT t). 26 NRC 201 (1987) 3.5.2

3.5.2.3
3.5.3

LBP-87-27 TEXAS UTILITIES ELEC1RIC CO.
(COMANCHE PEAK STEAM ELECTRIC STATION, UNITS t AND 2). 26 NRC 228 (1987) 2.11.2

LBP-87-28 ALFRED J MORABITO
(SENIOR OPERATOR LICENSE FOR BE AVER VALLEY POWER STATION. UNIT 1). 26 NRC 297 t' t99 7 ) 6.23.1

LBP-87-29 LONG ISLAND LIGHTING CD.
(SHOREHAM NUCLEAR POWER STATION. UNIT 1). 26 NDC 302 (1987) 3.5.2

3.5.2.3
3.5.3
5.14

LBP-87-3 PUBLIC SERVICE CD. OF NEW KAMP5 HIRE
(SEABROOK STATION. UNITS 1 AND 2). 25 r#RC 71 (1997) 2.9.5.5

4.4.1
4.4.2

O O O
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L8P-89-10 PUBLIC SERVICE Co. OF NEW HAMPSHIRE 6.8
(SEABROOK STATION UNITS 1 AND 2). 29 NRC 297 (1989?

LEP-89-ft ADVANCED MEDICAL SYSTEMS 3.f.2.2(ONE FACTORY ROW, GENEVA, OHIO 44041), 29 NRC 306 (1989)

LEP-89-14 PHILADELPHIA ELECTRIC CD.
(LIMERICK GENERATING STATION, UNITS 1 AND 2), 29 NRC 487 (1989) 3.f8.9

LEP-89-15 FLORIDA POWER AND LIGHT CD.
(TURktY POINT NUCLEAR GENERATING PLANT, UNI T S 3 A ND 4 ) . 29 NRC 493 (1989) 3.1.2.1

3.17
6.1.4.4

LBP-89-16 .MERR-MCCEE CHEMICAL CORD.
(WEST CHICAGO RARE EARTH 5 FACILITY), 29 NRC 508 I1989) 2.9.5.5

LBP-89-19 PHILADELPHIA ELECIDIC Co.
(LIMERICK GENERATING STATION. UNITS t AND 2), 30 NRC 55 ( 1989) 3. f .2. f

LRP-89-23 COMBUSTION ENGINEERING, INC.
2.9.3(HEMATITE FUEL FABRICATION FACILITV), 30 NRC 140 (1989)
2.9.4.f.1
2.9.4.1.2
9.13

LBP-89-25 COMBUSTION ENGINEERING. INC. E.f3(HEMATITE FUEL FABRICATION FACILITY), 30 NRC 187 (1989)

LBP-89-28 PUGLIC SERVICE CO.. OF NEW HAMPSHIRE 2.2(SEABROOK STATION, UNITS 1 AND 2), 30 NRC 271 (1989) 2.9.5.1
3.17
4.4.2

O O O
< -
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LBP-89-4 PUBLIC SERVICE CO. OF NEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 7), 29 NRC 62 (1989) 2.9.5.4

2.9.5.5
3.1.2.1
4.4.1
4.4.2
6.t6.1

LBP-89-6 VERMONT YANKEE NUCLEAR POWER CORP.
(VERMONT YANKEE NUCLEAR POWER STATION). 29 NRC 127 (1989) 2.9.5

2.9.5.5
3.15
6.15.4
6.15.7

LBP-89-7 GENERAL PUBLIC UTILITIES NUCLEAR CORP.
(THEEE MILE ISLAND NUCLEAR STATION, UNIT 2), 29 NRC 138 (1989) 3.12.4

LBP-89-9 PUBLIC SERVICE CD. OF MEW HAMPSHIRE
(SEABROOK STATION. UNITS 1 AND 2). 29 NRC 271 (1989) 3.5.2.3

LCF-90-1 PUBLIC SERVICE CO, OF NEW HAMPSHIRE

(SEABROOK STATION, UNITS 1 AND 2), 31 NRC 19 (1970) 2.9.5.5
4.4.1
4.4.2

LOP-90-10 ROCKWELL INT ERNAT!'WAL CORP.
(ROCKETDYNE DIVISION). 31 NRC 293 (1990) 3.11.1.1

LBP-90-ft ROCKWELL INTERNATIONAL CORP.
(ROCKET 0VNE DIVISION). 31 NDC 320 (1990) 3.11.1.3

LBP-90-12 PUBLIC SERVICE CO. Or NEW HAMPSHIRE
(SEABROOK STATION, UNITS 1 AND 2). 31 NRC 427 (1990) # 2.10.2

2.9.3.5
2.9.9.5
3.6
4.4.1.1
4 4.2

O O O
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MASSACHlfSETTS V. NRC. 924 r.2c set (D.C, CTR, 199e) 3,9.5.5

3.1.2.1
4.4.t
4.4.2
6.16.1

IRA.XWELL v. NLRB, 414 F.2D 477 (ETH C12 1969) 3.17
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N.R.O.C. v. asORTON. 458 F.20 827 (D.C. Cia. 1972) 6.15
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N.R.O.C. V. NRC. 547 F .2D 633 (D.C.CIR. 1976). REV"O ON OTHER CROL*CS. 462 U.S. 87 (t983) 6.9.9

NAACP V. FPC. 425 U.S. 662 (197M) 6.25
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SEC, AND EXCM. COMM'N V. SPE NCE AND GREEN CHEMICAL CD. 612 F.20 896 (STH CTR. ??AO) 3.5.2 t

SHDREHAM-WADING RIVER CENTR AL SCHOnt DISTRICT V. NDC. 931 F.2D 102 (D.C. CIR. 1991) 2.9.4.1

SIEGEL V. AfDMIC ENERGY COMw!SSION. 400 F.20 778 (D.C. CIN. 1768) 3.1.2.7

2.9.4.t.9
SIERRA CLUB V. MDRTON. 405 U.S. 727 (1972) 2.9.4.1.2

2.9.5
STERRA CLUB V NRC. 962 F.20 222 (9TH CIR. **98)

2.9.5.1
2.9.5.2
3.1.2.6
5.10.3
5.4
5 5.1
6.15.7

3.1.4.9
SMITH V. DANTD. 585 F.20 83 (30 CIR. 1978)

2.99.2.4
SMITH V. FTC. 403 F . SUPP. 1000 (D. CEL. 1975)

6.15
STATE OF A L A SK A V . ANDRUS. 580 F.2D 465 (D.C. CIR. 1978)

STATE OF WISCONSIN V. FFC. 210 F.2D 193 (1952). CERT. DEN., 345 U.S. 914 (1953) 3.10

6.95.8
SWAIN V. BRINEGAR. 542 F.2D 364 ( 7TH CIR. 1976)

TOWNSHIP OF towtR AttewavS CREEK V. FUBLIC SERVICE ELECTRIC CO.. CST F.2D T32 ( 30 CIR.1982 ) . 5.10.3

2.11.2.4
U.S. V. BERRIGAN. 482 F.2D 171 (3RD CIR. 1973)

2.11.5
U.S. V. COWLEY. 890 F.2D 539 (tST CIN. 1999)

2.11.2.4
U.S. V. NIXDN. 418 U.S. 683 (1974)

3.17
U.S. V. RADIO CDRP. Or AMERICA. 358 U.S. 334 (1959)

3.17
U.S. V. UTAH CONSTRUCTfDN CO.. 394 U S. 394 (1966)

3.1.1
UNION OF CCNCERNED SCIENf!STS V. AEc. 499 F.20 1959 (D.C. CIN. 1974) 3.11.1.9

3.16
4.2
6.t.3.1
6.15.6
S.21.2

3.3.1.1
UNION OF CONCE RNE D SCIE NT I ST S V . NRC. 735 F.2D 1437 (D.C. CIR. 1994)

UNITED MINE WORMERS DF Aw?RICA. DIST. 22 V. RONCCO. 314 F.20 186 ( to CTP. 1964) 3.5.3

2.19.2.4
UNITED STATES V. DAVIS. 636 F.2D 1028 (STH CIR. 1981)
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UNITED STATES V. EL PASO CO.. NO 81-2484 (STH CIR. AUGUST 13 1982) 2.11.2.4
UNITED STATES V. GRINNFLL CORP.. 384 U.S. 563 (1966)

3.1.4.2
UNITED STATES V. MORGAN. 313 U.S. 4 09 (1941)

2.11.2.4
UNITED STATES V. MUPISINGwE AR. INC.. 340 U.S. 36 (1950)

2.9.3_3.5
UNITED STATES V. PIERCE AUTO FREIGHT LINES. 327 U.S. 585 (1945)

3.10
UNITED STATES V. STOREP BRO 8 DCAST IPPG CD. . 351 U. S. . 192 (1955) 6.21
UNITED STATES V. UNITED SHGE MACHINERY CORP.. P9 F. SUPP. 357 (D. MASS _ 1950) 2.11.2.4
URJOHN CO. V. UNITED STATES. 449 U.S. ?M3 ( 1981)

2.11.2.4
v. E B. CARL ZEISS. JENA V. CLARV. 334 F. 20 9 79 (D.C. CIR. CERT. CEN. 38? U.S. 952 ( t?s7 3 2.11.4
VEGA V. BLOOMSBURGH. 427 F SUPP. 593 (D. MASS. 19 77)

2.11.2.4

VER9ONT V ANKE E NUCLE A R POWER CORP. v P4 ROC. 435 U.S. 519 (1978)
3.7.2
3.7.3.2
4.4.2
5.tt.1
6.15.1
6.15.1.1
6.15.1.2

VIRGINIA E t.E C T I RC A ND PCwE R CO Y. NRC. 571 F.20 12A9 f4TH CIR, 1979)
1.5.2

VIRGINIA PETROLEUM JCPEERS ASE N V. FPC. 259 F.20 921 (D.C. CIR. 1?S8) 5.8.1
WARM SPRIPsG TASK FORCE V. CRIEELE. 621 F.2D 1017 (97H C!R. 1998) 6.15.1.1
VARTH V. SELDIN. 422 U.S. 490 (1975)

2.9.4.1.1
2.9.4.1.2

W4SHINGTDN METCDPOLITAN AREA TRANSIT CCMM. V. HOLIDAY TDURS. 559 F.2D 844 (D C- CIR. 1977) 5.M t
VEIPISTEIN V. BRADFORD. 423 U.S. 147 (1975)

3.1.2.2
WESTERN CIL AND GAS ASSOCIATTON v. ASWA. 439 U-5. 922 (197m) 6.15

\cRK CCMMITTEE FOR A SA F E E NVI RCNME NT V. NRC. 527 F.2D 812 (D.C CIR. 1975) 3.7.2
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Code of Judicial Conduct Canon 28 ................................. 3.1.4.2

Code of Judicial Conduct Canon 3A(6) .............................. 3.1.4.2

Code of Professional Responsibility, DR 5-101(B)(4) ............... 6.4.2.3

Code of Professional Responsibility, DR 5-102(A) .................. 6.4.2.3

Code of Professional Responsibility, DR 5-102(8) .................. 6.4.2.3

Code of Professional Responsibility, t,R 7-104 ..................... 2.11.2.4

K. Davi s , Mmfai s t ra t i ve L aw_ltutilg 15.08 . . . . . . . . . . . . . . . . . . . . . . . 3.10

2 Davi s , Mmi n i s t ra t i ve L at.Jriallic 18.12 . . . . . . . . . . . . . . . . . . . . . . . . 3.17

3 Davi s , Mm in i s t ra t iyg_lat.ltnthe 22. 08 . . . . . . . . . . . . . . . . . . . . . . . . 2.9.4.1.1

District of Columbia Court of Appeals Rule 13(d) .................. 5.19.2

35 fr 6 lem 19122 (Dec. 17, 1970) ................................ 6.10.1.1

36 fiduReg1 16894 (Aug. 26, 1971) ................................ 6.10.1.1
m

(v) 41 fcd, Regt 34707 (Aug. 16, 1976) ................................ 3.7.3.3

43 f1 6 Rch 17798 (April 26, 1978) ............................... 2.9.5

43 fed. Ren 20058 (June 28, 1978) ................................ 6.5.3.1

45 f_ed. Regi 3594 (1980) .......................................... 6.4.2

45 ffd. Reg 40101 (June 13, 1980) ................................ 6.15.7
,

45 Fed. Rent 68919 (Oct. 17, 1980) ................................ 3.5.3

46 Fed. Reh 30328 (June 8, 1981) ................................. 3.5.2.1

46 f1L_Regt 47764 (Sept. 30, 1981) ............................... 4.3

46 Fed. Rea. 47906 (Sept. 30, 1981) ............................... 5.15.1

47 f_ed. Rea. 13750 (March 31, 1982) ............................... 6.8

48 fed. Ren 36358 (Aug. 10, ' 5.18...............................
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49 Fed. Reg 36032 (Sept. 13, 1984) ............................... 4.4.2
6.5.4.1

49 D d. Reg 36631 (Sept. 19, 1984) ............................... 6.8

50 fed. Rea. 32144 (Aug. 8, 1985) ................................. 6.15.7

51 Fed. Rea. 7746 (Macch 6, 1986) ................................. 5.7.1

53 Fed. Rea. 24018 (June 27, 1988) ....... 6.8......................

54 Fed. Reo. 7756 (Feb. 23, 1989) ................................. 4.3

54 Fed. Reg 8269 (Feb. 28, 1989) ................................. 3.1.2.7
6.13

54 Bd. Rea. 14925 (April 14, 1989) ............................... 6.29.3

54 b d. Ret 27864 (July 3, 1989) ................................. 6.15
6.15.1
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2.11.2.2
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55 Fed. Rea. 42947 (Oct. 24, 1990) ............................ prel, page i
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56 Eed. Rao. 40664 (Aug 15, 1991) ................................ 6.24

Federal Rules of Civil Procedure, Rule 26 . . . . . . . . . . . . . . . . . . . . . . . . . 2.11.2
3.12.4.1

Federal Rules of Civil Procedure, Rule 26(b) . . . . . . . . . . . . . . . . . . . . . . 6.3.3.1

Federal Rules of Ci s 'l Procedure, Rule 26(b)(4) . . . . . . . . . . . . . . . . . . . 2.11.2
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NRC KWDC IlOEX

A8AN000 MENT - - . -

1.10 Abandonment of Appilcation for License or Permit
A8SENCE

3.3.2.3 Sudden Absenci of ASLB Member at Hearing (Scheduling)
A8SENT

2.9.5.8- Contentions Challenging- Absent or incomplete Documents
(Intervention)

ACCIDENTS
6.15. 7 -- Consideration of Clasn 9 Accidents in an Environmental

-ACRS..
Impact Statement (EIS)

.

-3.12.1.2- ACRS Members as Witnesses

2.11.5.2 Compelling Discovery from ACRS and ACRS Consultants

3.11.2 Status of ACRS Letters (Rules of Evidence)
-ACT

6.7.2 Degree'of Proof Needed re Endangered Species Act

6.7 -Endangered Species Act

6.23.I' Freedom of Information Act Disclosure

6.23.2 Privacy Act Disclosure

6. 7.1 - -Required Findings re Endangered Species Act
ACTION

5.6 _ Appeal Board Action-
: ACTIONS-

5.12 Actions Similar to Appeals

5.8.11 : Appeal of Other Licensing Actions
,

-

6.10.1.1 Civil Penalties (Enforcement Actions)

6.10;l- Enforcement' Actions

6'.14.3 Licensing Board-Actions on Motions in NRC Proceedings-
--ACTIVITIES

i 5.8.9 Appeal of Order on Pre-Lt!A Activities

| 6.19.2- Limited Work Authorization _(Pre-permit Activities)

6.19.2'1- LWA Status Pending Remand Proceedings (Pre-permit-
L .-Activities)

'

6.15.8.3 Pre-LWA Activities; Offsite Activities _ (Power of_ NRC Under
NEPA)

6.19- Pre-Permit Activities,
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ACTIVITY
6.14,1 Pre-LWA Activity (Pre-permit)

ADDITION
1.7.2 Amended Notice After Addition of New Owners

ADDRESS
4.4.3 Reopening Construction Permit Hearings to Address New

Generic Issues
ADDRESSED

3.4.3 Issues Not Addressed by a Party at Hearing
ADEQUACY

2.5.2 Adequacy of Notice of Hearing

2.9.5.9 Contentions re Adequacy of Security Plan (Intervention)
ADHERENCE

6.18 Precedent and Adherence to Past Agency Practice
ADJOURNED

3.3.1.3 Adjourned Hearings
ADJUDICATOP.Y

6.5 Communication Between Staff, Applicant, Other Parties.
Adjudicatory Bodies

6.5.4.1 Duty to Inform Adjudicatory Board of Significant Developments
(Communication)

3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member
(Hearings)

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision
(Hearings)

2.10.1 Limited Appearances by Nonparties Before NRC Adjudicatory
Proceedings

3.1.4.1 Motion to Disqualify Adjudicatory Board Member (Hearings)

) 6.23.3.1 Protecting Information Where Disclosure is Sought in an
Adjudicatory Proceeding

| ADMISSIBILITY
3.11.1.1 Admissibility of Evidence (Rules)

i

3.11.1.1.1 Admissibility of Hearsay Evidence (Rules)

3.4.1 Intervenor's Contentions (Admissibility at Hearing)
ADMITTINS

2.9.5.3 Requirement of Contentions for Purposes of Admitting
Petitioner as a Party

ADVISORY
5.8.8 Appeal of Advisory Decisions on Trial Rulings

AFFAIRS
6.29.1 Military or Foreign Affairs Functions (Procedures)
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APPEAL
5,8.14 Appeal of Director's Decision on Enforcement Petition

5.8.3 Appeal of Discovery Rulings

5.8.13 Appeal of Evidentiary Rulings

5.8.15 Appeal of Findings of Fact

5.8.7 Appeal of Matters of Recurring importance

5.8.9 Appeal of Order on Pre-LWA Activities ._

5.8.11 Appeal of Other Licensing Actions

5.8.10 Appeal of Partial Initial Decisions

5.8.3.2 Appeal of Rulings Curtailing Discovery

5.8.12 Appeal of Rulings on Civil Penalties

5.8.3.1 Appeal of Rulings on Discovery Against Nonparties

/7 5.8.1 Appeal of Rulings on Interventionv) 5.8.2 Appeal of Scheduling Orders'-

5.8.6 Appeal on Grounds of Procedural irregularities

5.12.3 Application to Commission for a Stay After Appeal Board's
Denial of Stay

5.10 Briefs on Appeal

5.13.2 Briefs on Appeal

6.17.1 Compliance with Licensing and Appeal Board Orders

5.10.3 Contents of Brief on Appeal

5.6.7 Disqualification of Appeal Board Member

5.6.6 Effect of Appeal Board Affirmance as Precedent

5.15.1 Effect of Commission's Refusal to Entertain Appeal (Judicial
Review)

5.5.2 Effect on Appeal of Failure to file Proposed Findings

(~] 5.6.4 Grounds for immediate Suspension of Construction Permit by
3 J Appeal Board
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APPEAL
5.3 How to Appeal

5.6.5 Immediate Effectiveness of Appeal Board Decision

5.5.1 Issues Raised for the First Time on Appeal

5.15 Judicial Review of Appeal Board Decisions

5.18 Jurisdiction of NRC to Consider M.tters While Judicial Review
is Pending (Appeal)

5.19.2 Jurisdiction of the Appeal Board on Remand

5.5 Matters Considered on Appeal

5.5.3 Matters Considered on Appeal of Ruling Allowing Late
Intervention

5.13.4 Motions to Strike Appeal

5.10.1 Necessity of Brief on Appeal

5.10.3.1 Opposing Briefs on Appeal

6.17 Orders of Licensing and Appeal Boards

5.7.2 Parties' Opportunity to be Heard on Appeal

6.4.1 Practice Before Licensing or Appeal Boards (Attorney
Conduct)

5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards

6.1.5 Primary Jurisdiction in Appeal Board to Consider License
Amendment in Special Hearing

6.4.1.1 Professional Decorum Before Licensing or Appeal Boards
(Attorney Conduct)

5.7.1 Requirements for a Stay Pending Appeal

5.1 Right to Appeal

5.6.1 Role of Appeal Board

5.6.3 Standards for Reversing Licensing Board on Findings of Fact
(Appeal)

5.7 Stays Pending Appeal

SEPTEMBER 1988 KWOC 6
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BURDEN

2.9.9.1 Burden of Proof (Intervenors)

6.24.1.2 Burden of Proof for Enforcement Order

6.24.5 Burden of Proof in Enforcement Proceedings

3.7.1 Duties of Applicant or Licensee at Hearing (Burden and Means of
Proof)

3.8.1 Environmental Effects Under NEPA (Burden of Persuasion at
Hearing)

3.7.2 Intervenor's Contentions (Burden and Means of Proof)
CALCULATIONS

3.16.1 Independent- Calculations by Licensing Board (Findings)

2.7 Prehearing Conference Calls

6. 5. 2 - Telephone Conference Calls (Communication)
: CAPABILITY

3.7.3.7 Management Capability (Means of Proof)
CASE

3.3.2.4 Time Extensions for Case Preparation Before HearingA '

CASES;-

A
- 3.7.3.3' Burden and Means of Proof in Interim Licensing Suspension

Cases

2.9.4.1.3- Standing to Intervene in Export Licensing Cases
CERTIFICATION

-5.14- Certification of Major or Novel Questions to the Commission

5.12.2.1 Directed Certification of Questions for Interlocutory Review

5.12.2.1.2 Effect of Directed Certification on Uncertified Issues

3.15- Interlocutory Review via Directed Certification
CERTIFY

5.12.2.1.1 Effect of Subsequent Developments on Motion to Certify
CHALLENGES

6.20.4 Challenges to Regulations

2.8.1.2' Evidence of Bias in Challenges to ASLB Composition

. 2.8.1.3. Waiver. of Challenges to ASLB Composition
CHALLENGING

2.9.5.8 Contentions Challenging Absent or . Incomplete Documents
(Intervention)

2.9.5.6 Contentions Challenging Regulations (Intervention)

b 2.8.1 Prehearing Motions Challenging ASLB Composition

-JANUARY 1992 KWOC 13
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ClWiGES
6.1.6 Facility Changes Without License Amendments

CIRCLMSTANCES
6.15.3 Circumstances Requiring Redrafting of Final Environmental

Statement (FES)
CIVIL

5.8.12 Appeal of Rulings on Civil Penalties

6.10.1.1 Civil Penalties (Enforcement Actions)
CLASS

6.15.7 Consideration of Class 9 Accidents in an Environmental
Impact Statement (EIS)

COLLATERAL-ESTOPPEL
3.17 Res-Judicata and Collateral-Estoppel

COMENT
6.15.3.1 Effect of Failure to Comment on Draft Environmental

Statement (DES) (NEPA)
00ttiENTS

3.11.1.4 Off-the-Record Coments (Rules of Evidence)
COPMISSION

5.12.3 Application to Commission for a Stay After Appeal Board's
Denial of Stay

5.14 Certification of Major or Novel Questions te the Commission

6.20.2 Commission Policy Statements

6.29.2.1 Jurisdiction of Commission re Export Licensing

3.18.2 Post-Termination Authority of Commission

5.17 Reconsideration by the Commission

5.16 Review of Commission Decisions
C0fMISSION'S

5.15.1 Effect of Commission's Refusal to Entertait. Appeal (Judicial
Review)

CODMISSIONER
5.16.1 Review of Disqualification of a Commissioner (Judicial

Review)
COPMUNICATION

6.5 Communication Between Staff, Applicant, Other Parties,
Adjudicatory Bodies

6.5.4.1 Duty to inform Adjudicatory Board of Significant
Developments (Communication)

6.5.4 Notice of Relevant Significant Developments (Communication)

6.5.3.1 Staff Review cr Application (Communication)

SEPTEMBER 1988 KWOC 14
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CONSIDERATIONS
6.15.6.1,1. Cost of Withdrawing farmland from Production (NEPA.

Considerations)
'- '6.15.5 ~Need for-Facility (NEPA Considerations)

6.15'- NEPA Considerations
CONSIDERED

3.3.2.1 factors Considered in Hearing Postponement

6.1.4.4 Matters Considered in Hearings on License Amendments

5 . 5 -- Matters Considered on Appeal

5.5.3 Matters Considered on Appeal of Ruling Allowing late-
Intervention

.

6.1.3 -Matters to be Considered-in License Amendment Proceedings

6.1.3.1 _ -Specific Matters Considered in License Amendment Proceedings
-CONSOLIDATING:

5.10.4.1- Order Consolidating Parties (Appealability)
CONSOLIDATION

-5.4.4 . Consolidation of Appeals on Generic Issues

O\
,

- 3.3.6 Consolidation of Hearings and of Parties (Scheduling)

2.9.9.2.2 Consolidation of Intervenor Presentations
t'

6.24.6 Consolidation of Petitioners in Enforcement Proceedings
CONSTRUCTION

6.1- Amendments to Existing Licenses or Construction Permits

-3.1=.2.1.1 Authority in Construction Permit. Proceedings Distinguished--
.from Authority in.0perating License Proceedings

6.3.1- . Consideration of Antitrust Matters After the Construction
Permit Stage

2.11.2.1 Construction of Discovery Rules

3.4.5-- Construction--Permit Extension Proceedings.

3.5.1.1 Construction Permit Hearings-(Use of Summary Disposition)

6.9.2.1 Effect of. Unresolved Generic-Issues in: Construction Permit
Proceedings

1.4. Form of Application for Construction Permit or Operating
License

d
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CONSTRUCTION
5.6.4 Grounds for immediate Suspension of Construction Permit by

Appeal Board

4.4.3 Reopening Construction permit Hearings to Address New
Generic issues

CONSULTANTS
2.11.5.1 Compelling Discovery From ACRS and ACRS Censultants

CONTAINED
3.14.3 Material Not Contained in Hearing Record

CONTENT
3.5.2.3 Content of Motions or Responses (Summary Disposition)

3.5.4 Content of Summary Disposition Order
CONTENTIONS

2.9.5.13 Appeals of Rulings on Contentions (Intervention)

2.9.5.8 Contentions Challenging Absent or Incomplete Documents
(Intervention)

2.9.5.6 Contentions Challenging Regulations (Intervention)

2.9.5.7 Contentions involving Generic issues (Intervention)

2.9.5 Contentions of Intervenors

; 2.9.5.9 Contentions re Adequacy of Security Plan (Intervention)

| 2.9.5.10 Defective Contentions (Intervention)

2.9.5.11 Discovery to Frame Contentions (Intervention)

3.4.1 Intervenor's Contentions (Admissibility at Hearing)

3.7.2 Intervenor's Contentions (Burden and Means of Proof)

2.9.5.4 Material Used in Support of Contentions (Intervention)

| 2.9.5.1 Pleading Requirements for Contentions (Intervention)

I_ 2.9.5.3 Requirement of Contentions for Purposes of Admitting
| Intervenor as a Party

I 2.9.5.12 Stipulations on Contentions (Intervention)

2.9.5.5 Timeliness of Submission of Contentions (Intervention)
CONTENTS

1.5 Contents of Application for License or Permit

5.10.3 Contents of Brief on Appeal

4.4.1.2 Contents of Motion to Reopen Hearing

SEPTEMBER 1988 KWOC 18
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CONTENTS

2.5.1 Contents of Notice of Hearing

2.8.1.1 Contents of Prehearing Motion Challenging ASLB Composition
CONTROLS

3.7.3.1 Exclusion Area Controls (Means of Proof)
CONVENIENCE

3.3.5.2 Convenience of Litigants Affecting Hearing Loca ion
(Scheduling)

3.3.1.2 Convenience of Litigants re Hearing Schedule
COOLING

6.15.8.4 "elationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

CORRESPONDENCE
6.5.3.2 Staff-Applicant Correspondence (Communication)

COST
2.9.10- Cost of Intervention

3.7.3.5.1 Cost of Withdrawing Farmland from Production (Means of
Proof)

6.15.6.1.1 Cost of Withdrawing Farmland from Production (NEPA
Considerations)

(n) COST-BENEFIT
v 6.15.6 Cost-Benefit Analysis Under NEPA

6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternate Sites

COSTS
6.15.6.1 Consideration of Specific Costs Under NEPA

3.7.3.5 Environmental Costs (Means of Proof)

6,15.6.1,2 Socioeconomic Costs as Affected by Increased Employment and
Taxes from Proposed Facility

COUNSEL
2.9.2 Intervenor's Need for Counsel

CRITERIA
6.29.2.2 Export License Criteria

CROSS-EXANINATION
3.13 Cross-Examination at Hearing

3.13.1 Cross-Examination by Intervenors

2.9.9.3 Cross-Examination by Intervenors

3.13.2 Cross-Examination by Experts

/~x 3.13.3 Inability to Cross-Examine as Grounds to Reopen
i ) CURTAILINGs'd 5.8.3.2 Appeal of Rulings Curtailing Discovery'

SEPTEMBER 1988 KWOC 19
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CUT 0FF
6.3.3.1 Discovery Cutoff Dates for Antitrust Proceedings

DATE
3.3.4 Appeals of Hearing Date Rulings (Scheduling)

DATES
6.3.3.1 Discovery Cutoff Oates for Antitrust Proceedings

DECISION
5.8.14 Appeal of Director's Decision on Enforcement Petition

5.9.1 General Requirements for Perfecting Appeals from Initial
Decision

5.6.5 Immediate Effectiveness of Appeal Board Decision

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision
(Hearings)

4.3.1 Reconsideration of Initial Decision (Post-Hearing Matters)

6.24.3 Review of Decision on Request for Enforcement Order

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

5.15.3 Stays Pending Remand After Judicial Review of Appeal Board
Decision

DECISIONS
5.8.8 Appeal of Advisory Decisions on Trial Rulings

5.8.10 Appeal of Partial Initial Decisions

5.13.1.1 Appeals from Initial and Partial Initial Decisions

5.13 Appeals from Orders, Rulings, Initial Decisions, Partial
Initial Decisions

4.3 Initial Decisions (Post-Hearing Matters) .

5.15 Judicial Review of Appeal Board Decisions

5.16 Review of Commission Decisions
DECORUM

6.4.1.1 Profe'ssional Decorum Before Licensing or Appeal Boards
(Attorney Conduct)

DEFECTIVE
2.9.5.10 Defective Contentions (Intervention)

DEFECTS
2.9.3.2 Defects in. Pleadings (Intervention)

DEFERRAL
3.3.2.2 Effect of Plant Deferral on Hearing Postponement

O
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DEGREE
3.8 Burden of Persuasion at Hearing (Degree of Proof)

6.7.2 Degree of Proof Needed re Endangered Species Act
DEMANDS

6.16.1.1 NRC Staff Demands on Applicant or Licensee
DENIAL

5.12.3 Application to Commission for a Stay After Appeal Board's
Denial of Stay

DENYING
5.8.5 Appealability of Order Denying Summary Disposition

DES
6.15.3.1 Effect of Failure to Comment on Draft Environmental ~

Statement (DES) (NEPA)
DEVELOPMENTS

6.5.4.1 Duty to Inform Adjudicatory Board of Significant
Developments (Communication)

5.12.2.1.1 Effect of Subsequent Developments on Motion to certify

6.5.4 Notice of Relevant Significant Developments (Communication)
DIRECTED

5.12.1,1 Directed Certification of Questions for Interlocutory Review

/~~N) 5.12.2.1.2 Effect of Directed Certification on Uncertified Issues!

L./
3.15 Interlocutory Revie.w via Directed Certification

DIREC10R'S
5.8.14 Appeal of Director's Decision on Enforcement Petition

DISAGREEMENTS
3.3.3 Scheduling Disagreements Among Parties to Hearings *

DISCIPLINARY
6.4.2 Disciplinary Matters re Attorney Conduct

DISCIPLINE
6.4.2.1 Jurisdiction of Special Board re Attorney Discipline and

Conduct
DISCLOSURE

6.23 Disclosure of Information to the Public

6.23.3 Disclosure of Proprietary Information

6.23.1 Freedom of Information Act Disclosure

6.23.2 Privacy Act Disclosure

6.23.3.1 Protecting Information Where Disclosure is Sought in an
Adjudicatory Proce' Jing

6.23.3.2 Security Plan Information Under 10CFR2.790(d) (Disclosure)

!n\

,|
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NRC KWOC INDEX

DISCOVERY
5.8.3 Appeal of Discovery Rulings

5.8.3.2 Appeal of Rulings Curtailing Discovery

5.8.3.1 Appeal of Rulings on Discovery Against Nonparties

2.11.6 Appeals of Discovery Rulings

2.11.5 Compelling Discovery

2.11.5.1 Compelling Discovery From ACRS and ACRS Consultants
_

2.11.2.1 Construction of Discovery Rules

2.11 Discovery

2.11.3 Discovery Against the Staff

6.3.3.1 Discovery Cutoff Dates for Antitrust Proceedings

6.3.3 Discovery in Antitrust Proceedings

2.11.7 Discovery in High-level Waste Licensing Proceedings

2.11.2 Discovery Rules

2.9.5.11 Discovery to Frame Contentions (Intervention)

4.4.4 Discovery to Obtain Information to Support Reopening of
Hearing

_

2.11.2.8 Interrogatories (Discovery)

2.11.2.4 Privileged Matter Exception to Discovery Rules

2.11.2.5 Protective Orders; Effect on Discovery

2.11.2.3 Requests for Discovery During Hearing

2.11.4 Responses to Discovery Requests

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders

2.11.2.2 Scope of Discovery

2.11.1 Time for Discovery

2.11.2.7 Updating Discovery Responses

2.11.2.6 Work Product Exception to Discovery Rules

OCTOBER 1989 KWOC 22
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ENDANGERED
' s

26.7.1 Required Findings re Endangered Species Act', :
- '

: ENFORCESIENT
5.8.14 Appeal .of Director's Decision on Enforcement Petition

6.24.I'2 Burden of Proof for Enforcement Order-
V

6.24.5- Burden of Proof in Enforcement Proceedings

6.10.1.1 Civil Penalties (Enforcement Actions)

6.24.6- . Consolidation of Petitioners in Enforcement Proceedings-

6.10.1 Enforcement Actions
t

6.24 Enforcement Proceedings (Formerly Show Cause Proceedings)
,

6.10.1.2 Enforcement Proceedings (Formerly Show Cause Proceedings)

6.24.1.1 Grounds for Enforcement Order
>

6.10_ Inspection and Enforcement

6.24.8 Intervention in Enforceinent Proceedings
1

'

6.24.1.3 ~ Issues-in Enforcement Proceedings

6.24.7 Necessity of' Hearing in Enforcement- Proceedings

6,24.41 Notice or Hearing on' Enforcement Order to Licensee or Permittee

"6.24.1: Petition for Enforcement Order

6.24.3- -Review of Decision on Request for Enforcement Order

6.24.2: Standard;.for Issuing an Enforcement Order
1 ENTERTAIN

-5.15.1 Effect of-Commission's Refusal to Entertain Appeal (Judicial-,

C
Review)

ENVIR010lENTAL
6.15.3- Circumstances Requiring Redrafting of Final Environmentaly

p Statement (FES.)
,

k 6.15.7 Consideration of' Class 9 Accidents in an Environmental
h -Impact Statemtnt--(EIS)
L

~ ' 6.15.3.1 Effect-of Failure to~ Comment on Draft Environmental-
Statement (DES) (NEPA)

3;7.3.5- - Environmental Costs. (Means of Proof)t

IJANUARY--1992 Kif0C 25
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ENVIRONMENTAL

3.8.1 Environmental Effects Under NEPA (Burden of Persuasion at
Hearing)

6.15.1 Environmental Impact Statements (EIS) Under NEPA
EPA

6.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

EVIDENCE
3.11.1.1 Admissibility of Evidence (Rules)

3.11.1.1.1 Admissibility of Hearsay Evidence (Rules)

3.11 Evidence

2.8.1.2 Evidence of Blas in Challenges to ASLB Composition

3.11.4 Evidentiary Objections (Rules of Evidence)

3.11.1.6 Government Documents (Rules of Evidence)

3.11.1.2 Hypotheticc1 Questions (Rules of Evidence)

3.11.1.4 Off-the-Record Comments (Rules of Evidence)
'

2.9.9.2 Presentation of Evidence (Intervenors)

3.11.3 Presentation of Evidence by Intervenors (Rules)

3.11.1.5 Presumptions and Inferences (Rules of Evidence)

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals oy
Expert (Rules of Evidence)

3.11.1 Rules of Evidence

3.11.2 Status of ACRS Letters (Rules of Evidence)
EVIDENTIARY

5.10.13 Appeal of Evidentiary Rulings

3.11.4 Evidentiary Objections (Rules of Evidence)
EX-PARTE

6.5.1 Ex-Parte Communica tions Rule
EXCEPTION

5.13.3 Effect on Exception of Failure to File Proposed Findings

2.11.2.4 Privileged Mat'~ Exception to Discovery Rules

2.11.2.6 Work Product Exception to Discovery Rules
i EXCLUSION

3.7.3.1- Exclusion Area Controls (Means of Proof)

JANUARY 1992- KWOC 26

i
!



- --- -.

p, _ NRC KWOC INDEX

| 1

EXISTING
3.5.1.2 Amendments to Existing Licenses (Use of Summary Disposition)

6,1 Amendments to Existing Licenses or Construction Permits
EXPANDING

2.9.3.4 Amendment of Petition Expanding Scope of Intervention
EXPEDITED

3.1.2.4 Expedited Proceedings; Timing of Rulings
EXPERT

3.12.4 Expert Witnesses

3.12.4.1 fees for Expert Witnesses

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by
Expert (Rules of Evidence)

EXPERTS
3.13.2 Cross-Examination by Experts

EXPORT
6.29.2.2 Export License Criteria

3.2 Export Licensing Hearings

6.29.2 Export Licensing Procedures

.( 3.4.6 Export Licensing Proceedings Issues

6.29.2.1 Jurisdiction of Commission re Export Licensing

3.2.1 Scope of Export Licensing Hearings

2.9.4.1.3 Standing to Intervene in Export Licensing Cases
EXTENSION

3.4.5 Construction Permit Extension Proceedings
EXTENSIONS

5.10.2.1 Time Extensions for Brief on Appeal

-3.3.2.4 Time Extensions for Case Preparation Before Hearing
FACILITY

6.1.6 Facility Changes Without License Amendments

3.7.3.2 Need for Facility (Means of Proof)

6.15.5 Need for Facility (NEPA Considerations)

6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment and
Taxes from Proposed Facility

6.28 Termination of Facility Licenses
-FACT

5.S.15 Appeal of Findings of Fact
](

,

|
u

I
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O
FACT

5.6.3 Standards for Reversing Licensing Board on Findings of Fact
(Appeal)

FACTORS
3.3.2.1 Factors Considered in Hearing Postponement

FACTS
3.10 Official Hotice of Facts

FACTilAL
2.9.4.1.4 Standing to Intervene in Specific Factual Situations

FAILURE
6.15.3.1 Effect of Failure to Comment on Draft Environmental

Statement (OES) (NEPA)

5.5.2 Effect on Appeal of Failure to File Proposed findings

5.13.3 Effect on Exception of Failure to File Proposed Findings

5.11.1 Failure to Appear for Oral Argumen',

4.2.2 Failure to File Proposed Findings (Post-Hearing Matters)

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders
FALSE

1.5.2 Material False Statements in Applications for License or
Permit

FARMLAND
3.7.3.5.1 Cost of Withdrawing Farmland from Production (Means of

Proof)

6.15.6.1.1 Cost of Withdrawing Farmland from Production (NEPA
Considerations)

FEDERAL
1.7.1 Publication of Notice in Federal Register

2.5.3 Publication of Notice of Hearing in Federal Register
FEES

3.12.4.1 Fees for Expert Witnesses
FES

6.15.3 Circumstances Requiring Redrafting of Final Environmental
Statement (FES)

FILE
5.13.3 Effect of Failure to File Proposed Findings

5.5.2 Effect on Appeal of failure to File Proposed Findings

4.2.2 Failure to File Proposed Findings (Post-Hearing Matters)

4.2.1 Intervenor's Right to file Proposed Findings (Post-Hearing
Matters)

2.9.9.4 Intervenor's Right to File Proposed Findings
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FILING
5.4 Time for Filing Appeals i

5.13.1 Time for Filing Appeals

2.9.3.3.1 Time for Filing Intervention Petitions

4.4.1.1 Time for Filing Motion to Reopen Hearing

3.5.2.1 Time for Filing Motions for Summary Disposition

3.5.2.2 Time for Filing Response to Summary Disposition Motion -

6.14.2.1 Time for Filing Responses to Motions in NRC Proceedings
FINAL

6.15.3 Circumstances Requiring Redrafting of Final Environmental
Statement (FES)

FINANCIAL
2.9.10.1 Financial Assistance to Intervenors

6.8 Financial Qualifications
FINDINGS

5.8.15 Appeal of Findings of Fact

h 5.5.2 Effect on Appeal of Failure to File Proposed Findings

5.13.3 Effect on Exception of Failure to File Proposed Findings

4.2.2 Failure to File Proposed Findings (Post-Hearing Matters)

3.16.1 Independent Calculations by Licensing Board (Findings)
_

4.2.1 Intervenor's Right to File Proposed findings (Post-Hearing
Matters)

2.9.9.4 Intervenor's Right to File Proposed Findings

3.16 Licensing Board Findings

4.2 Proposed Findings (Post-Hearing Matters)

6.7.1 Required Findings re Endangered Species Act

5.6.3 Standards for Reversing Licensing Board on Findings of Fact
(Appeal)

FIRST
5.5.1 1ssues Rcised for the first Time on Appeal

FOREIGN
6.29.1 Military or Foreign Affairs functions (Procedures)g

t i FORM

\d 1.4 Form of Application for Construction Permit or Operating
License
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FORM
1.4.1 Form of Application for Initial License or Permit

6.14.1 Form of Motion in NRC Proceedings

1.4.2 Form of Renewal Application for License or Permit
FREEDOM

6.23.1 Freedom of Information Act Dis;1osure
FUEL

6.15.9 Spent Fuel Pool Proceedings (NEPA)
FUNCTIONS

6.29.1 Military or Foreign Affairs functions (Procedures)
FWPCA

6.15.8.5 NRC Power Under NEPA with Regard to FWPCA
GENERIC

6.9.1 Consideration of Generic Issues in Licensing Proceedings

5.5.4 Consolidation of Appeals on Generic issues

2.9.5.7 Contentions involving Generic Issues (Intervention)

6.9.2 Effect of Unresolved Generic issues

6.9.2.1 Effect of Unresolved Generic Issues in Construction Permit
Proceedings

6.9.2.2 Effect of Unresolved Generic !ssues in Operating License
Proceedings

6.9 Generic Issues

6.21.2 Generic Issues and Rulemaking

4.4.3 Reopening Construction Permit Hearings to Address New
Generic issues

GOVERNMENT
3.11.1.6 Government Documents (Rules of Evidence)

GRANTS
2.9.6 Conditions on Grants of Intervention

GROUNDS
5.8.6 Appeal on Grounds of Procedural Irregularities

3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member
(Hearings)

5.6.4 Grounds for immediate Suspension of Construction Permit by
| Appeal Board

5.11.2 Grounds for Postponement of Oral Argument;

l

4.4.2 Grounds for Reopening Hearing

6.24.1.1 Grounds for Enforcement Order
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GROUNDS

3.13.3 Inability to Cross-Examine as Grounds to Reopen
GUIDES

6.20.3 Regulatory Guides

6.16.2 Status of NRC Staff Regulatory Guides
llEARING

2.5.2 Adequacy of Notice of Hearing

3.3.4 Appeals of Hearing Date Rulings (Scheduling)

2.9.9.5 Attendance at or Participation in Prehearing Conference or
Hearing '

3.7 Burden and Means of Proof at Hearing

3.8 Burden of Persuasion at Hearing (Degree of Proof)

3.1.2.7 Conduct of Hearing by Licensing Board

4.4.1.2 Contents of Motion to Reopen Hearing

2.5.1 Contents of Notice of Hearing-

'd 3.3.5.2 Convenience of Litigants Affecting Hearing tacation
(Scheduling)

3.3.1.2 Convenience of Litigants re Heartng Schedule

3.13 Cross-Examination at H Jrt m

4.4.4 Discovery to Obtain inn mation to Support Reopening of
Hearing

1

3.7 1 Outies of App'licant or Licensee at Hearing (Burden and Means-
of Proof)

3.3.2.2 Effect of Plant Deferral on Hearing Postponement

3.8.1 Environmental Effects Under NEPA (Burden of Persuasion at :

Hearino)

3.3.2.1 Factocs Considered in Hearing Postponement

-4.4.2 Grounds for Reopening Hearing

6.1.4 Hearing Requirements for License or Permit Amendments

() 3.3 Hearing Scheduling Matters;

(_/
3.4.1 Intervenor's Contentions (Admissibility at Hearing)
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HEARING
6.1.4.2 Intervention in Hearing on License or Permit Amendments '

3.4 Issues for Hearing

3.4.3 Issues Not Addressed by a Party at Hearing

3.4.2 1ssues Not Raised by Parties at Hearing

2.3 Location of Hearing

3.3.5 Location of Hearing (Scheduling)

3.14.3 Haterial Not Contained in Hearing Record

4.4.1 Motions to Reopen Hearing

2.2 Necessity of Hearing

6.24.7 Necessity of Hearing in Enforcement Proceedings

2.5 Notice of Hearing

6.1.4.1 Notice of Hearing on License or Permit Amendments

6.24.4 Notice or Hearing on Enforcement Order to Licensee or Permittee
'

6.1.5 Primary Jurisdiction in Appeal Board to Consider License
Amendment in Special Hearing

2.3.1 Public Interest Requirements Affecting Hearing Location

3.3.5.1 Public Interest Requirements re Hearing Locatinn
(Scheduling)

3.3.1.1- Public Interest Requirements re Hearing Schedule

2.5.3 Publication of Notice of Hearing in Federal Register

3.1.3 Quorum Requirements for Licensing Board Hearing

3.14 Record of Hearing

3.14.2 Reopening Hearing Record

2.11.2.3 Requests for Discovery During Hearing

2.5.4 Requirement to Renotice (Hearing)

2.9.9 Rights of Intervenors at Hearing

3.3.2.3 Sudden Absence of ASLB Hember at Hearing (Scheduling)
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HEARING.
-3.14.1- Supplementing Hearing Record by Affidavits

_.

-3.3.2.4- . Time Extensions for Case Preparation Before Hearing

3.12 Witnesses at Hearing
' HEARINGS

3.3.1.3- Adjourned Hearirigs

3.6 Attenda..e at and Participation in Hearings

3.3.6 Consolidation of Hearings and of Parties (Scheduling)

3.5.1.1 Construction Permit Hearings (Use of_ Summary Disposition)

3.1.4- Disqualification of a Licensing Board Member (Hearings)

3.2 Export Licensing Hearings

3.1.1 General Role of Licensing Board (Hearings)

~ 3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member >

(Hearings)

3.0 HEARINGS

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision
(Hearings)_

3,3.7 In-Camera Hearings (Scheduling)

3.1 Licensing Board Hearings

^6.1.4.4- Matters Considered in Hearings on_ License Amendments;

- 3.1.4 J1. Motion'to Disqualify Adjudicatory Board Member (Hearings)

3.3.2- N stponement of Hearings

-3.1.2 -Powers and Duties of Licensing Board (Hearings)

6.29 Procedures in Oth.x Types of Hearings

6.4.2.2 Procedures in -Special Disqualification Hearings re Attorney
Conduct

. -4.4.3 -Reopening Construction Permit Hearings to Address New
l' . Generic Issues-

' ]- 4.4 Reopening Hearings/

3.1.5 Resignation =of a Licensing Board Member (Hearings)
!

}
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HEARINGS
3.3.3 Scheduling Disagreements Among Parties to Hearings

3.3.1 Scheduling of Hearings

3.2.1 Scope of Export Licensing Hearings

3.4.4 Separate Hearings on Special Issues

6.1.4.3 Summary Disposition Procedures for Hearings on License or
Permit Amendment

HEARSAY
3.11 '. 1.1 Admissibility of Hearsay Evidence (Rules)

HIGH-LEVEL
2.11.7 Discovery in High-Level k :'.e Licensing Proceedings

6.29.3 High-Level Waste Licensing

2.9.3.7 Intervention in High-Level Waste Licensing Proceedings
IKN

5.3 How to Appeal
HYPOTHETICAL

3.11.1.2 Hypothetical Questions (Rules of Evidence)
IINEDIATE

5.6.4 Grounds for Immediate Suspension of Construction Permit by
Appeal Board

5.6.5 Immediate Effectiveness of Appeal Board Decision
IMPACT

6.15.7 Consideration of Class 9 Accidents in an Environmental
Impact Statement (EIS)

6.15.1 Environmental Impact Statements (EIS) Under NEPA
IMPORTANCE

5.8.7 Appeal of Hatters of Recurring Importance
IMPROPERLY

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision
(Hearings)

IN-CAMERA
3.3.7 In-Camera Hearings (Scheduling)

INABILITY
3.13.3 Inability to Cross-Examine as Grounds to Reopen

INADEQUATE
6.15.3.2 Stays Pending Remand for Inadequate EIS (NEPA)

INCOMPLETE
2.9.5.8 Contentions Challenging Absent or Incomplete Documents

(Intervention)

1.5.1 Incomplete Applications for License or Permit
INCREASED

6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment and
Taxes from Proposed Facility
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INDEPENDENT

3.16.1 Independent Calculations by Licensing Board (findings)
INFERENCES

3.1i.1.5 Presumptions and Inferences (Rules of Evidence)
INFLUENCING

3.1.4.3 Improperly Influencing an Adjudicatory Board Decision
(Haarings)

INFORM
6.5.4.1 Duty to Inform Adjudicatory Board of Significant

Developments (Communication)
INFORMATION

6.23 Disclosure of Information to the Public

6.23.3 Disclosure of Proprietary Information

4.4.4 Discovery to Obtain Information to Support Reopening of
Hearing

6.23.1 Freedom of Information Act Disclosure

6.23.3.1 Protecting Information Where Disclosure is Sought in an
Adjudicatory Proceeding

.( 6.23.3.2 Security Plan Information Under 10CFR2.790(d) (Disclosure)
(_/ INITIAL

5.8.10 Appeal of Partial Initial Decisions

5.13.1.1 Appeals from Initial and Partial Initial Decisions

5.13 Appeals from Orders, Rulings, Initial Decisions, Partial
Initial Decisions -

1.4.1 Form of Application for initial License or Permit

5.9.1 General Requirements for Perfecting Appeals from Initial
Decision

4.3 Initial Decisions (Post-Hearing Matters)

4.3.1 Reconsideration of Initial Decision (Post-Hearing Matters)
INJURY-IN-FACT

2.9.4.1.1 " Injury-in-Fact" and " Zone-of-Interest" Tests of Standing to
Intervene

INSPECTION
6.10 Inspection and Enforcement

IN1EREST
6.4.2.3 Conflict of Interest (Attorney Conduct)

,r m 2.9.4 Interest and Standing for Intervention
! )
'O 2.3.1 Public Interest Requirements Affecting Hearing Location
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INTEREST
3.3.5.1 Public Interest Requirements re Hearing Location

(Schedulir9)

~3.3.1,1 Public Interest Requirements re Hearing Schedule
IN1ERESTED

2.10 Nonparty Participation (Limited Appearance and Interested
States)

2.10.2 Participation by Nonparty Interested States
INTEP.IN

3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension
Cases

INTERLOCUTORY
5.12,2.1 Directed Certification of Questions for Interlocutory Review

3,15 Interlocutory Review via Directed Certification

5.12.2 Interlocutory Reviews
INTERPRETATION

6.2G,5 Agency's Interpretation of its Own egulations
INTERROGATORIES

2.11.2.8 Interrogatories (Discovery)
.INTERVEME

2.9.4.1.1 * Injury-in-Fact" and " Zone-of-Interest" Tests for Standing
to Intervene

2.9.3.3.3 Consideration of Untimely Petitions to Intervene

2.9.4.1 Judicial Standing to Intervene

2.9.3.3.5 Mootness of Petitions to Intervene

2.9.3 - Petitions to Intervene

2.9.4.1.2 Standing of Organizations to Intervene

2.9.4.1.3 Standing to Intervene in Export Licensing Cases

2.9.4.1.4 Standing to Intervene in Specific Factual Situations

2.9.3.5 Withdrawal of Petition to Intervene
INTERVENOR

2.9.9.2.2' Consolidation of Intervenor Presentations

2.9.8 Reinstatement of Intervenor After Withdrawal

2.9.5.3 Requirement of Contentions for Purposes of Admitting
Intervenor as a Party

O
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INTERVENOR-PARTICIPANTS

2.9.9.2.1 Affirmative Presentation by Intervenor-Participants
INTERVENOR'S

3.4.1 Intervenor's Contentions (Admissibility at Hearing)

3.7.2 Intervenor's Contentions (Burden and Means of Proof)

2.9.2 Intervenor's Need for Counsel

2.9.9.4 Intervenor's Right to file Proposed Findings

4.2.1 Intervenor's Right to File Proposed findings (Post-Hearing
Matters)

INTERVFNORS
2.9.11 Appeals by Intervenars

2.9.9.1 Burden of Proof ('.ntervenors)

2.9.5 Contentions of Intervenors

2.9.9.3 Cross-Examination by Intervenors

3.13.1 Cross-Examination by Intervenors

2.9.10.1 Financial Assistance to Intervenors

2.9.10.2 Intervenors' Witnesses

2.9.9.6 Pleadings and Documents of Intervenors

2.9.9.2 Presentation of Evidence (Intervenors)
_

3.11.3 Presentation of Evidence by Intervenors (Rules)

2.9.5.2 Requiretrent of Oath from Intervenors

2.9.9 Rights of Intervenors at Hearing
INTERVENTION

2.9.3.4 -Amendment of Petition Expanding Scope of Intervention

5.8.1 Appeal of Rulings on Intervention

2.9.3.3.4 Appeals from Rulings on late Intervention

2.9.5.13 Appeals of Rulings on Contentions (Intervention)

2.9.7 Appeals of- Rulings on Intervention

2.9.6 Conditions on Grants of Intervention

p) 2.9.5.8 Contentions Challenging Absent or Incomplete Documents:

(/ (Intervention)
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O.
INTERVENTION

2.9.5.6 Contentions Challenging Regulations (Intervention)

2.9.5.7 Contentions it..alving Generic Issues (Intervention)

2.9.5.9 Contentions re Adequacy of Securit/ Plan (Interventicn)

2.9.10 Cost of Intervent'on

2.9.5.6 DefectiveContentions(Intervention)

2.9.3.2 Defects in Pleadings (Intervention)

2.9.5.11 Discovery to frame Contentions (Interver, tion)

2.9.4.2 Discretionary Intervention,

2.9.1 General Policy on intervention '

2.9.4 Interest and Standing for Intervention

2.9 Intervention

2.9.3.6 Intervention in Antitrust Proceedings

f.3.2 Intervention in Antitrust Proceedings

6.1.4.2 Intervention in Hearing on License or Permit Amendments

2.9.3.7 Intervention in High-level Waste licensing Proceeding $

2.9.12 Intervention in Remanded Proceedings

6.24.8 Intervention in Cnforcement Proceedings

2.9.5.4 Material Used in Support of Contentions (Intervention)

5.5.3 Matters Considered on Appeal of Ruling Allowing Late
Intervention

2.9.3.1 Pleading Requirerents (Intervention)

2.9.5.1 Pieading Requirements for Contentions (Intervention)

2.9.7.1 Standards for Reversal of Rulings on Intervention

2.9.5.12 Stipulations on Contentions (Intervention)

2.9.3.3.2 Sufficiency of Notice of Time Limit; on Intervention

2.9.3.3.1 Time for Filing Intervention Petitions

'
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INIERVENTION
2.9.3.3 Time limits or Late Petitions (Intervention)

2.9.5.5 Timeliness of Submission of Contentioits (Intervention)
INVOLVING

2.9.5.1 Contentions lovolving Generic issues (Intervention)
IRREGttLARITIES

5.8.6 Appeal on Grounds of Procedural irregularities
ISSUES

J.l.2.3 Authority of Licensing Board to Raise Sua-Spnnte Issues

6.9.1 Consideration of Generic Issues in Licensing Proceedings

5.5.4 Lonsolidation of Appeals on Generic issues

2.9.5.7 Contentions Inulving Generic issues (Intervention)

5.12.2.1.2 Effect of Directed Certification on Uncertified Issues

6.9.2 Effect of Unresolved Generic Issues

6.9.2.1 Effect of Unresolved Generic Issues in Construction Permit
Proceedings

Ci 6.9.2.2 Effect of Unresolved Generic Issqrs in Operating License
V Proceedings

3.4.6 Ernort Licensing Proceedings issues

6.9 Generic Issues

6.21.2 Generic issues and Rulemakir.g

3.4 Issues for Hearing

6.24.1.3 Issues in Enforcement Proceedings

3.4.3 Issues Not Addressed by a Party at Hearing

3.4.2 issues Not Raised by Parties at llearing

5.5.1 Issues Raised for the First Time on Appeal

4.4.3 Reopening Construction Permit Hea-ings to Address New
Generic issues

3.4.4 Separate Hearings on Speciai Issues

3.7.3 Specific issues (Heans of Proof)
ISSulNGO, 6.24.2 Standards for issuing an Enforcement Order

')R
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JOINDER,

5.8.4 Refusal to Compel Joinder of Parties (Appealability)
JUDICIAL

5.16.1 Review of Disqualification of a Connissioner (Judicial
Review)

5.15.1 Ef fect of Connission's Refusal to Entertain Appeal (Judicial
Review)

5.15 Judicial Rr;tew of Appeal Board Decisions

2.9.4.1 Judicial Standing to Intervene

5.18 Jurisdiction of NRC to Consider Matters While Judicial
Review is Pending (Ar,,eal)

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

5.7.2 Stays Pending Remand After Judicial Review

5.15,3 Stays Pending Remand After Judicial Review of Appeal Board
Decision

JUR1501CT10N
6.29.2.1 Jurisdiction of Commission re Export Licensing

5.18 Jurisdiction of NRC to Consider Matters While Judicial
Review is Pending (Appeal)

6.4.2.1 Jurisdiction of Special Board re Attorney Disciplane and
Conduct

5.19.2 Jurisdiction of the Appeal Board on Remand

5.19.1 Jurisdiction of the Licensing Board on Remand

6.1.5 Primary Jurisdiction in Appeal Board to Consider License
Amendment in Special Hearing

3.1.2.1 Scope of Jurisdiction of the Licensing Board
JURISDICTIONS

3.1.2.6 Licensing P ard's Relationship with Other Agencies,
Jurisdictions

LATE
2.9.3.3.4 Appeals from Rulings on Late Intervention

: 5.5.3 Matters Considered on Appeal of Ruling Allowing Late
! Intervention

2.9.3.3 Time Limits or late Petitions (Intervention)
LETTERS

3.11.2 Status of ACRS Letters (Rules of Evidence)
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LICENSE

1.10 Abandonment of Application for License or Permit

6.2 Amendments to License or Permit Applications

1.1 Ar m h ents for License or Permit

1.0 4 W TION FOR LICENSE OR PERHli-

3.1.2.1.1 Authority in Construction Permit Proceedings Distinguished
from Authority in Operating License Proceedings

1.5 Contents of Application for 1.icense or Permit

1.6 Docketing of License or Permit Application

6.9.2.2 Effect of Unresolved Generic issues in Operating License
Proceedings

6.29.2.2 Export License Criteria

6.1.6 facility Changes Without License Amendments

Q l.4 Form of Application for Construction Permit or Operating
License

1.4.1 Form of Application for Initial License or Permit

1.4.2 form of Renewal Application for License or Permit

6.1.4 Hearing Requirements for License or Permit Amendments

1,$.1 Incomplete Applications for License or Permit

6.1.4.2 Intervention in Hearing on License or Permit Amendments

1.5.2 Material false Statements in Applications for License or
Permit

6.I'4.4 Matters Considered in Hearings on License Amendments

6.1.3 Matters to be Considered in License Amendment Proceedings

6.1.4.1 Notice of Hearing on License or Permit Amendments

1.7 Notice of License or Permit Application

1.7.3 Notice on License Renewal

O]
6.1.5 Primary Jurisdiction in Appeal Board to Consider License

!. Amendment in Special Hearing
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LICLMSE
1.2 Renewal Applications for License or Permit

6.1.3.1 Specific Matters Considered in License Amendment Proceedings

1.8 Staff Review of License or Permit Application

6.1.1 Staff Review of Proposed License or Permit Amendments

6.1.4.3 Summary Disposition Procedures for Hearings on License or
Permit Amendment

6.26 Suspension, Revocation or Modification of License

1.9 Withdrawal of Application for License or Permit
LICENSEE

3.7.1 Outies of Applicant or Licensee at Hearing (Burden and Means of
Proof)

6.24.4 Notice or Hearing on Enforcement Order to Licensee or Permittee

6.16.1.1 NRC Staff Demands on Applicant or Licensee
LICENSES

3.5.1.2 Amendments to Existing Licenses (Use of Summary Disposition)

6.1 Amendments to Existing Licenses or Construction Permits

6.1.2 Amendments to Research Reactor Licenses

6.13 Materials Licenses

6.28 Termination of facility Licensos
LICENSING

5.8.11 Appeal of Other Licensing Actions

3.1.2.3 Authority of Licensing Board to Raise Sua Sponte issues

3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension
Cases

6.17.1 Compliance with Licensing and Appeal Board Orders

3.1.2.7 Conduct of Hearing by Licensing Board

6.9.1 Consideration of Generic issues in Licensing Proceedings

2.11.7 Discovery in High-Level Waste Licensing Proceedings

3.1.4 Disqualification of a Licensing Board Member (Hearings)

3.2 Export Licensing Hearings
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LICENSING
6.29.2 Export Licensing Procedures

3.4.6 Export Licensing Proceedings issues

3.1.1 General Role of Licensing Board (Hearings)

6.29.3 High-level Waste Licensing

3.16.1 Independent Calculations by Licensing Board (findings)

2.9.3.7 Intervention in High-Level Waste Licensing Proceedings
,

6.29.2.1 Jurisdiction of Commission re Export Licensing

5.19.1 Jurisdiction of the Licensing Board on Romand

6.14.3 Licensing Board Actions on Motions in NRC Proceedings

3.1.2.6 Licensing Board's Relationship with Other Agencies,
Jurisdictions

3.1.2.5 Licensing Board's Relationship with the NRC Staff

3.16 Licensing Board findings

3.1 1.icensing Board Hearings

2.11.7.2 Licensing Support System

6.16.1 NRC Staff Role in Licensing Proceedings

6.17 Orders of Licensing and Appeal Boards

3.1.2 Powers and Duties of Licensing Board (Hearings)

6.4.1 Practice Before Licensing or Appeal Boards (Attorney
Conduct)

2.11.7.1 Pre-License Application Licensing Board

6.4.1.1 Professional Decorum Before Licensing or Appeal Boards
(Attorney Conduct)

3.1.3 Quorum Requirements for Licensing Board Hearing

L 3.1.5 Resignation of a Licensing Board Member (Hearings)

3.2.1 Scope of Export Licensing Hearings
O
( 3.1.2.1 Scope of Jurisdiction of the Licensing Board
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LICENSING
5.6.3 Standards for Reversing Licensing Board on Findings of Fact '

(Appeal)

2.9.4.1.3 Standing to Intervene in Export Licensing Cases
LIM 11AT10NS

2.10.1.2 Scope and Limitations of Limited Appearances by Nonparties
LIMITED

2.10.1 Limited Appearances by Nonparties Before NRC Adjudicator)
Proceedings

6.19.2 Limited Work Authorization (Pre-permit Activities)

2.10 Nonparty Participation (Limited Appearance and Interested
States)

2.10.1.1 Requirements for Limited Appearance by Nonparties ;

2.10.1.2 Scope and Limitations of Limited Appearances by Nonparties
LIMITS

2.9.3.3.2 Sufficiency of Notice of Time Limits on Intervention

2.9.3.3 Time Limits or late Petitions (Intervention)

5.13.1.2 Variation in Time Limits on Appeals
LINE

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
LITIGANTS

3.3.5.2 Convenience of litigants Affecting Hearing location
(Scheduling)

3.3.1.2 Convenience of Litigants re Hearing Schedule
LOCATION

3.3.5.2 Convenience of Litigants Affecting Hearing Location
(Scheduling)

2.3 Location of Hearing

3.3.5 Location of Hearing (Scheduling)

2.3.1 Public Interest Requirements Affecting Hearing Location

3.3.5.1 Public Interest Requirements re Hearing Location
(Scheduling)

LWA
6.19.2.1 LWA Status Pending Remand Proceedings (Pre-permit

Activities)
MAJOR

5.14 Certification of Major or Novel Questions to the Commission

9
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\

MANAGEMENT
3.7.3.7 Hana;,ement Capability (Heans of Proof)

MASTERS
6.11 Masters in NRC Proceedings

MATERIAL
1.5.2 Material false Statements in Applications for License or

Permit

3.14.3 Material Not Contained in llearing Record

2.9.5.4 Material Used in Support of Contentions (Intervention)
MATERIALS

6.13 Materials licenses
MATTER

2.11.2.4 Privlieged Matter Exception to Discovery Rules
MEANS

3.7.3.6 Alternate Sites Under NEPA (Means of Proof)

3.7.3.4 Availability of Uranium Supply (Means of Proof)

3.7 Burden and Means of Proof at Hearing

3.7.3.3 L rden and Means of Proof in Interim Licensing Suspension
CT Cases
( )

3.7.3.5.1 Cost of Withdrawing farmland from Production (Heans of
Proof)

3.7.1 Duties of Appitcant or Licensee at Hearing (Burden and Means of
Proof)

3.7.3.5 Environmental Costs (Means of Proof)

3.7.3.1 Exclusion Area Controls (Means of Proof)

3.7.2 Intervenor's Contentions (Burden and Means of Proof)

3.7.3.7 Management Capability (Means of Proof)

3.7.3.2 Need for facility (Means of Proof)

3.7.3 Specific Issues (Means of Proof)
MEMBER

3.1.4 Disqualification of a Licensing Board Member (Hearings)

5.6.7 Disqualification of Appeal Board Member

3.1.4.2 Grounds for Disqualification of Adjudicatory Board Member
(Hearings)p

3.1.4.1 Motion to Disqualify Adjudicatory Board Member (Hearings)
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MEMBER
3.1.5 Resignation of a Licensing Board Member (Hearings)

.

1

3.3.2.3 Sudden Absence of ASLB Hember at Hearing (Scheduling) l

MEMBERS
3.12.1.2 ACRS Members as Witnesses 1

'MILITARY
6.29.1 Military or foreign Affairs functions (Procedures)

M00lflCAT10N
6.26 Suspension, Revocation or Hodification of License

M001 NESS
2.9.3.3.5 Hootness of Petitions to Intervene

MOTION
4.4.1.2 Contents of Motion to Reopen Hearing

2.8.1.1 Contents of Prehearing Motion Challenging ASLB Composition

5.12.2.1.1 Effect of Subsequent Developments on Motion to Certify

6.14.1 form of Motion in NRC Proceedings

3.1.4.1 Hotion to Disqualify Adjudicatory Board Member (Hearings)

4.4.1.1 Time for Filing Motion to Reopen Hearing

3.5.2.2 Time for Filing Response to Summary Disposition Motion
MOTIONS

3.5.2.3 Content of Motions or Responses (Summary Disposition)

6.14.3 Licensing Board Actions on Motions in NRC Proceedings

4.7 Hotions for Post-Judgment Relief

3.5.2 Hotions for Summary Disposition

6.14 Notions in NRC Proceedings'

4.5 Hotions to Reconsider

5.12.1 Hotions to Reconsider

4.4.1 Hotions to Reopen Hearing

5.13.4 Notions to Strike Appeal

2.8 Prehearing Motians

2.8.1 Prehearing Hotions Challenging ASLB Composition

6.14.2 Responses to Hotions in NRC Proceedings

3.1.2.2 Scope of Authority to Rule on Petitions and Motions
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MOTIONS I

3.5.2.1 Time for Filing Motions for Summary Olsposition :

6.14.2.1 Time for Filing Responses to Motions in NRC Proceedings i
NECES$1TY ;

5.10.1 Necessity of Brief on Appeal [
c

2.2 Necessity of Hearing

6.24.7 Necessity of Hearing in Enforcement Proceedings

2.9.2 Intervenor's Need for Counsel !

7.7.3.2 . Need for Facility (Heans of Proof)

6.15.5 Need for Facility (NEPA Considerations)

6.15.1.1 Need to Prepare an EIS (NEPA)
1

NEEDE0 '

6.7.2 Degree of Proof Needed re Endangered Species Act
NEPA

3.7.3.6 Alternate Sites Under NEPA (Means of Proof)

q 6.15.4 Alternatives (NEPA Considerations)

b 6.15.3 Circumstances Requiring Redrafting of Final Environmental
Statement.(FES)

t

6.15.6.1 Consideration of Specific Costs Under NEPA '

6.15.6.1.1 Cost of. Withdrawing _ Farmland from Production (NEPA :

Considerations) t

.
- 6.15.6 Cost-Benefit Analysis Under NEPA

6.15.3.1 - Effect of failure to Comment on Draft Environmental
- Statement-(DES) (NEPA)

3.8.1 - Environmental Effects Under NEPA (Burden of Persuasion at !

Hearing)

E 6.15.1 Environmental Impact Statements (EIS) Under NEPA '

1

L 6.15.5 - Need for. Facility-(NEPA Considerations) [

.

6.15.1.1- Need to Prepare an EIS (NEPA)
,

6.15 NEPA Considerations _

6.15.8.5 NRC Power Under NEPA with Regard to FWPCA

7
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NEPA
6.15.4.1 Obviously Superior Standard for Site Selection (NEPA

Alternatives)

6.15.8 Power of NRC Under NEPA

6.15.8.1 Powers in General (Under NEPA)

6.15.8.3 Pre-LWA Activities; Offsite Activities (Power of NRC Under
NEPA)

6.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

6.15.2 Role of EIS (NEPA)

6.15.1.2 Scope of EIS (NEPA)

6.15.9 Spent fuel Pool Proceedings (NEPA)

5.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternate Sites

6.15.3.2 Stays Pending Remand for inadequate EIS (NEPA)

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
NEW

l.7.2 Amended Notice After Addition of New Owners

4.4.3 Reopening Construction Permit Hearings to Address New
Generic issues

NEWSPAPERS
3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicris by

Expert (Rules of Evidence)

5.8.3.1 Appeal of Rulings on Discovery Against Nonparties

2.10.1 Limited Appearances by Nonparties Before NRC Adjudicatory
Proceedings

5.11.3 Oral Argument by Nonparties

2.10.1.1 Requirements for Limited Appearance by Nonparties

2.10.1.2 Scope and Limitations of limited Appearances by Nonparties
NONPARTY

2.10 Nonparty Participation (Limited Appearance and Interested
States)

2.10.2 Participation by Nonparty interested States
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NOTICE
2.5.2 Adequacy of Notice of Hearing

1.7.2 Amended Notice After Addition of New Owners

2.5.1 Contents of Notice of Hearing
|

2.5 Notice of Hearing !

6.1.4.1 Notice of Hearing on License or Permit Amendments

1.7 Notice of License or Permit Application

6.5.4 Notice of Relevant significant Developments (Comunication)

1.7.3 Notice on License Renewal ;

6.24.4 Notice or Hearing on Enforcement Order to Licensee or Permittee

!3.10 Official-Notice of Facts

1.7.1 Pubitcation of Notice in federal Register

p 2.5.3 Publication of Notice of Hearing in federal Register

2.9.3.3.2- Sufficiency of Notice of Time Limits on Intervention
NOVEL

-

5.14 Certification of Major or Novel Questions to the Comission
NRC

6.16.5 Conduct of NRC Employees {

6.14.1 Form of Motion in NRC Proceedings
;

5.18 Jurisdiction of NRC.to Consider Matters While~ Judicial. ;

ReviewisPending(Appeal) ;

-6.14.3 Licensing Board Actions on Motions in_NRC Proceedings ~ t

t

-3.1.2.5 Licensing Board's-Relationship with the NRC Staff

l J.10.1 Limited Appearances by Nonparties Before NRC Adjudicatory
Proceedings

_

6.11 . Masters in NRC Proceedings

6.14 Motions in-NRC_ Proceedings-

6.15.8.5- NRC Power Under NEPA with-Regard to-FWPCA

*

6.16' NRC Staff
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NRC
3.12.1.1 NRC Staff as Witnesses

6.16.1.1 NRC Staff Demands on Applicant or Licensee

6.16.1 NRC Staff Role in Licensing Proceedings

6.16.1.2 NRC Staff Witnesses

6.16.1.3 Post-Hearing Resolution of Outstanding Hatters by the NRC
Staff

6.15.8 Power of NRC Under NEPA

6.15.8.3 Pre-LWA Activities; Offsite Activities (Power of NRC Under
NEPA)

6.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

6.14.2 Responses to Hotions in NRC Proceedings

6.16.3 Status of NRC Staff Position and Working Papers

6.16.2 Status of NRC Staff Regulatory Guides

6.16.4 Status of Standard Review Plan (NRC Staff)

6.14.2.1 Time for Filing Responses to Hotions in NRC Proceedings

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
OATH

2.9.5.2 Requirement of Oath from Intervenors
OBJECTIONS

3.11.4 Evidentiary Objections (Rules of Evidence)

7.6.3.2 Objetticut, to Prehearing Conference Order
OBTAIN

4.4.4 Discovery to Obtain Information to Support Reopening of
Hearing

OBVIOUSLY
6.15.4.1 Obviously Superior Standard for Site Selection (NEPA

Alternatives)
0FF-THE-RECORD

3.11.1.4 Off-the-Record Comments (Rules of Evidence)
0FFICIAL

3.10 Official Notice of Facts
OFFSITE

6.15.8.3 Pre ''.'A Activities; Offsite Activities (Power of NRC Under
NEP4
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OPERATING
5.1.2.1.1 Authority in Construction Permit Proceedings Distinguished

from Authority in Operating License Proceedings j

6.9.2.2 Effect of Unresolved Generic issues in Operating License I
Proceedings |

1.4 form of Application for Construction Permit or Operating
*

License i

OPINIONS i

5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards
OPPORTUN!TY i

5.6.2 Parties' Opportunity to be Heard on Appeal
DPPOSING

5.10.3.1
_

Opposing Briefs on Appeal

5.11.1 failure to Appear for Oral Argument

5.11.2- Grounds for Postponement of Oral Argument !

5.11 Oral Argument |

5.11.3 Oral Argument by Nonparties' '

O ORDER !

2.6.3.3 Appeal from Prohearing Conference Order

5.8.9 Appeal of Order on Pre-LWA Activities

5.8.5 Appealability of Order Denying Sumary Disposition

6.24.1.2 Durden of Proof for Enforcement Order
,

3.5.4 Content of Summary Disposition Order
'

2.6.3.1 Effect of Prehearing Conference Crder

6.24.1.1. Grounds for Enforcement Order ,

,

6.24.4 Notice / Hearing-on Enforcement Order to Licensee / Permittee

2.6.3.2 Objections to Prehearing Conference. Order-

5.8.4.1 - Order Consolidating Parties (Appealability)-

6.24.1 .Petu lon for. Enforcement Order,

2.6.3- 'Prohearing Conference Order
,

6.24.3. Review of Decision.on Request for Enforcement Order

6.24.2- 5ttndards for Issuing rdorcement Order "
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ORDERS
5.8.2 Appeal of Scheduling Orders

5.13 Appeals from Orders, Rulings, Initial Decisinns, Partial
Initial Decisions

6.17.1 Compliance with Licensing and Appeal Board Orders

6.17 Orders of Licensing and Appeal Boards

2.11.2.5 Protective Orders; Effect on Discovery

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders

ORGANIZATIONS
2.9.4.1.2 Standing of Organizations to Intervene

OUTSTANDING
6.16.1.3 Post-Hearing Resolution of Outstanding Matters by the NRC

Staff
OWNERS

1.7.2 Amended Notice After Addition of New owners
PAPERS

6.16.3 Status of NRC Staff Position and Working Papers
PARTIAL

5.8.10 Appeal of Partial Initial Decisions

5.13.1.1 Appeals frc Initial and Partial Initial Decisions

5.13 Appeals from Orders, Rulings, Initial Decisions, Partial
Initial Decisions

PARTICIPATION
3.6 Attendance at and Participation in Hearings

2.9.9.5 Attendance at or Participation in Prehearing Conference or
Hearing

2.10 Nonparty Participation (Limited Appearance and Interested
| States)

2.10.2 Participation by Nonparty Interested States

| 5.19.4 Participation of Parties in Remand Proceedings
| PARTIES
| 6.5 Communication Between Staff, Applicant Other Parties,

Adjudicatory Bodies

3.3.6 Consolidation of Hearings and of Parties

3.4.2 Issues Not Raised by Parties at Hearing

5.8.4.1 Order Consolidating Parties (Appealability)
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O
PARTIES

5.19.4 Participation of Parties in Remand Proceedings

5.6.2 Parties' Opportunity to be Heard on Appeal

5.8.4 Refusal to Compel Joinder of Parties (Appealability)

3.3.3 Scheduling Disagreements Among Parties to Hearings
PARTY

3.4.3 issues Not Addressed by a Party at Hearing '

2.9.5.3 Requirement of Contentions for Purposes of Admitting
Intervenor as a Party |

PAST
6.16 Precedent and Adherence to Past Agency Practice

PEMALTIES
5.8.12 Appeal of Rulings on Civil Penalties

6.10.1.1 Civil Penalties (Enforcement Actions)
PENDING

5.18 Jurisdiction of NRC to Consider Matters While Judicial
Review is Pending (Appeal)

6.19.2.1 LWA Status Pending Remand Proceedings (Pre-permit
Activities)

5.7.1 Requirements for a Stay Pending Appeal

5.7 Stays Pending Appeal

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

5.19.3 Stays Pending Romand

5.7.2 Stays Pending Remand Af ter Judicial Review

5.15.3 Stays Pending Remand After Judicial Review of Appeal Board
Decision

6.15.3.2 Stays Pending Remand for inadequate EIS (NEPA)
PERFECTING

5.9.1 General Requirements for Perfecting Appeals from Initial
Decision-

| 5.9 Perfecting Appeals
| PERIODICALS
'

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by
Expert (Rules of Evidence)

PERMIT
1.10 Abandonment of Application for License or Permit

O 6.2 Amendments to License or Permit Applications
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PERMIT
1.1 Applicants for License or Permit

1.0 APPL!r.All0N FOR LICENSE OR PERMil

3.1.2.1.1 Authority in Construction Permit Proceedings Distinguished
from Authority in Operating License Proceedings

6.3.1 Consideration of Antitrust Matters Af ter the Construction
Permit Stage

3.4.5 Construction Permit Extension Proceedings

3.5.1.1 Construction Permit Hearings (Use of Summary Disposition)

1.5 Contents of Application for License or Permit

1.6 Docketing of License or Permit Application

6.9.2,1 Effect of Unresolved Generic Issues in Construction Permit
Proceedings

1.4 Form of Application for Construction Permit or Operating
License

1.4.1 form of Application for Initial License or Permit

1.4.2 form of Renewal Application for License or Permit

5.6.4 Grounds for immediate Suspension of Construction Permit by
Appeal Board

6.1.4 Hearing Requirements for License or Permit Amendments

1.5.1 Incomplete Applications for License or Permit

6.1.4.2 Intervention in Hearing on License or Permit Amendments

1.5.2 Material false Statements in Applications for License or
Permit

6.1.4.1 Notice of Hearing on License or Permit Amendments

1.7 Notice of License or Permit Application

1.2 Renewal Apolications for License or Permit

4.4.3 Reopening Construction Permit Hearings to Address New
Generic Issues

1.8 Staff Review of License or Permit Application
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! PERMIT
6.1.1 Staff Review of Proposed License or Perml# i.mendments

6.1.4.3 Summary Disposition Procedures for Hearings on License or
Permit Amendment

1.9 Withdrawal of Application for License or Permit
PERMITS

6.1 Amendments to Existing Licenses or Construction Permits
PERMITTEE

6.24.4 Notice or Hearing on Enforcement Order to Licensee or Permittee
PERSUASION

3.8 Burden of Persuasion at Hearing (Degree of Proof)

3.8.1 Environmental Effects Under NEPA (Burden of Persuasion at
Hearing)

2.9.3.4 Amendment of Petition Expanding Scope of Intervention

5.6.14 Appeal of Director's Decision on Enforcement Petition

6.24.) Petition for Enforcement Order

r 2.9.3.5 Withdrawal of Petition to Intervene! ]j PE11110NERS
V 6.24.6 Consolidation of Petitioners in Enforcement Proceedings

PITITIONS
2.9.3.3.3 Consideration of Untimely Petitions to Intervene

2.9.3.3.5 Mootness of Petitions to !*'ervene

2.9.3 Petitions to Intervene

3.1.2.2 Scope of Authority to Rule on Petitions and Motions

2.9.3.3.1 Time for Fi'ing Intervention Petitions

2.9.3.3 Time limits or Late Petitions (Intervention)
Pl.AN

2.9.5.9 Contentions re Adequacy of Security Plan (Intervention)

6.23.3.2 Security Plan Information Vner 10CfR2.790(d) (Disclosure)

6.16.4 Status of Standard Review Plan (NRC Staff)

3.3.2.2 Effect of Plant Deferral on Hearing Postponement
PLEADING

2.9.3.1 Pleading Requirements (Intervention)

(7 2.9.5.1 Pleading Requirements for Contentions (Intervention)
(
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PLEADINGS
2.9.3.2 Defects in Pleadings (Intervention)

2.9.9.6 Pleadings and Documents of Intervenors
POLICY

6.20.2 Comission Policy Statements

2.9.1 General Policy on intervention

6.21.1 quiemaking Distinguished from General Policy Statements

6.15.9 Spent feel Pool Proceedings (NEPA)
PROPOSED

6.15.6.1.2 Socioeconomic Costs as Affected by increased Employment and
Taxes from Proposed facility

POSITION
6.16.3 Status of NRC Staff Position and Working Papers

POST-llEARING
4.2.2 Failure to file Proposed findings (Post-Hearing Matters)

4.3 Initial Decisions (Post-Hearing Matters)

4.2.1 Intervenor's Right to file Proposed Findings (Post-Hearing
Hatters)

4.0 POST-HEARING MATTERS

6.16.1.3 Post-Hearing Resolution of Outstanding Matters by the NRC
Staff

4.2 Proposed Findings (Post-Hearing Matters)

4.3.1 Reconsideration of Initial Decision (Post-Hearing Matters)

4.1 Settlements and Stipulations (Post-Hearing Matters)
POST-JUDGHENT

4.7 Motions for Post-Judgment Relief
POST-TERMINATION

3.18.2 Post-Termination Authority of Commission
POSTPONEMENT

3.3.2.2 Effect of Plant Deferral on Hearing Postponement

3.3.2.1 Factors Considered in Hearing Postponement

5.11.2 Grounds for Postponement of Oral Argumeat

! 3.3.2 Postponement of Hearings
| POWER

6.15.8.5 NP,C Power Under NEPA with Regard to FWPCA

6.15.8 Power of NRC Under NEPA
!
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6.15.8.3 Pre-LWA Activities; Offsite Activities (Dower of NRC Under
NEPA)

6.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
POWERS

3.1.2 Powers and Duties of Licensing Board (Hearings)

6.15.8.1 Powers t General (Under NEPA)
PRACTICE

6.4.1 Practice Before Licensing or Appeal Boards (Attorney
Conduct)

6.18 Precedent and Adherence to Past Agency Practice
PRE-LICENSE

2.11.7.1 Pre-License Application Licensing Board
PRE-LWA

5.8.9 Appeal of Order on Pre-LWA Activities

6.15.8.3 Pre-LWA Activities: Offsite Activities (Power of NRC Under
Q NEPA)

6.19.1 Pre-LWA Activity (Pre-permit)
PRE-PERMIT

6.19.2 Limited Work Authorization (Pre-permit Activities)

6.19.2.1 LWA Status Pending Remand Proceedings (Pre-permit
Activities)

6.19.1 Pre-LWA Activity gPre-permit)

6.19 Pre-Permit Activities
PRECEDENf

5.6.6 Effect of Appeal Board Affirmance as Precedent

6.18 Precedent and Adherence to Past Agency Practice
PRECEDENTIAL

5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards
PREHEARING

2.6.3.3 Appeal from Prehearing Conference Order

2.9.9.5 Attendance at or Participation in Prehearing Conference or
Hearing

2.8.1.1 Contents of Prehearing Motion Challenging ASLB Composition

O)
2.6.3.1 Effect of Prehearing Conference Order

t
2.6.3.2 Objections to Prehearing Conference Order
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PRulEARING
2.7 Prehearing Conference Calls

2.6.3 Prehearing Conference Order

2.6 Prehearing Conferences

2.0 PRDIEARING MATTERS

2.8 Prehearing Hotions

2.8.1 Prehearing Hotions Challenging ASLB Composition

2.6.2 Special Prehearing Conferences

2.6.1 Transcripts of Prehearing Conferences
PREPARATION

3.3.2.4 Time Extensions for Case Preparation Before Hearing
PREPARE

6.15.1.1 Need to Prepare an EIS (NEPA)
PRESENTATION'

2.9.9.2.1 Affirmative Presentation by Intervenor-Participants

2.9.9.2 Presentation of Evidence (Intervenors)

3.11.3 Presentation of Evidence by Intervenors (Rules)
PRESENTATIONS

2.9.9.2.2 Consolidation of Intervenor Presentations
PRESUMPTIONS

3.11.1.5 Presumptions and Inferences (Rules of Evidence)
PRIMARY

6.1.5 Primary Jurisdiction in Appeal Board to Consider License
Amendment in Special Hearing

PRIVACY
6.23.2 Privacy Act Disclosure

PRIVILEGED
2.11.2.4 Privileged Hetter Exception to Discovery Rules

PROCEDURAL
5.8.6 Appeal on Grounds of Procedural irregularities

PROCEDURE
5.19 Procedurc on Remand

PROCEDURES
6.6 Early Site Review Procedures

6.29.2 Export Licensing Procedures

6.29.1 Military or foreign Affairs functions (Procedures)

3.18.1 Procedures for Termination

6.29 Procedures in Other Types of Hearings
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PROCEDURES
6.4.2.2 Procedures in Special Disquslification Hearings re Attorney

Conduct

6.1.4.3 Summary Disposition Procedures for Hearings on License or
Permit Amendment

PROCEEDING
6.23.3.1 Protecting Information Where Disclosure is Sought in an

Adjudicatory Proceeding
PROCEEDINGS 1

3.1.2.1.1 Authority in Construction Permit Proceedings Distinguished
from Authority in Operating License Proceeding 2

6.24.5 Burden of Proof in Enforcement Proceedings

6.9.1 Consideration of Generic Issues in Licensing Proceedings

6.24.6 Consolidation of Petitioners in Enforcement Proceedings

3.4.5 Construction Permit Extension Proceedings

6.3.3.1 Discovery Cutoff Dates for Antitrust Proceedings

6.3.3 Discovery in Antitrust Proceedings
c

C 2.11.7 Discovery in High-level Waste Licensing Proceedings

6.9.2.1 Effect of Unresolved Gen 1ric Issues in Construction Permit
Proceedings

6.9.2.2 Effect of Unresolved Generic Issues in Operating License
Proceedings

3.1.2.4 Expedited Proceedings; Timing of Rulings

3.4.6 Export Licensing Proceedings issues

6.14.1 Form of Motion in NRC Proceedings

6.3.2 Intervention in Antitrust Proceedings

2.9.3.6 Intervention in Antitrust Proceedings

2.9.3.7 Intervention in High-Level Waste Licensing Proceedings

2.9.12 Intervention in Remanded Proceedings

6.24.8 Intervention in Enforcement Proceedings

p 6.24.1.3 issues in Enforcement Proceedings
'

6.14.3 Licensing Board Actions on Motions in NRC Proceedings
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PROCEEDINGS
2.10.1 Limited Appearances by Nonparties Before NRC Adjudicatory

Proceedings

6.19.2.1 LWA Status Pending Retr.and Proceedings (Pre-permit
Activities)

6.11 Hasters in NRC Proceedings

6.1.3 Hatters to be Considered in License Amendment Proceedings

6.14 Holions in NRC Proceedings

6.24.7 Necessity of Hearing in Enforcement Proceedings

6.16.1 NRC Staff Role in Licensing Proceedings

5.19.4 Participation of Parties in Remand Proceedings

6.14.2 Responses to Motions in NRC Proceedings

6.24 Enforcement Proceedings (formerly Show Cause Prceeedings)

6.10.1.2 Enforcement Proceedings (formerly Show Cause Proceedings)

6.1.3.1 Specific Matters Considered in License Amendment Proceedings

6.15.9 Spent Fuel Pool Proceedings (NEPA)

3.18 Termination of Proceedings

6.14.2.1 Time for filing Responses to Hotions in NRC Proceedings
PRODUCT

2.11.2.6 Work Product Exception to Discovery Rules
PRODUCTION

3.7.3.5.1 Cost of Withdrawing Farmland from Production (Means of
Proof)

6.15.6.1.1 Cost of Withdrawing Farmland from Production (NEPA
Considerations)

PROFESSIONAL
6.4.1.1 Professional Decorum Before Licensing or Appeal Boards

(Attorney Conduct)
PROOF

3.7.3.6 Alternate Sites Under NEPA (Means of Proof)

3.7.3.4 Availability of Uranitm Supply (Means of Proof)

3.7 Burden and Means of Proof at Hearing

3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension
Cases

;
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3.8 Burden of Persuasion at Hearing (Degree of Proof)

2.9.9.1 Burden of Proof (Intervenors)

6.24.5 Burden of Proof in Enforcenent Proceedings

6.24.1.2 Burden of Proof for Enforcement Order

3.7.3.5.1 Cost of Withdrawing Farmland from Production (Heans of
Proof)

6.7.2 Degree of Proof Needed re Endangered Species Act

3.7.1 Duties of Applicant or Licensee at Hearing (Burden and Means
of Proof)

3.7.3.5 Environmental Costs (Heans of Proof)

3.7.3.1 Exclusion Area Controls (Means of Proof)

3.7.2 Intervenor's Contentions (Burden and Means of Proof)

3.7.3.7 Management Capability (Heans of Proof)

kj 3.7.3.2 Need for facility (Heans of Proof)

3.7.3 Specific Issues (Heans of Proof)
PROPOSED

5.5.2 Effect on Appeal of f ailure to file Proposed Findings

5.13.3 Effect of Failure to file Proposed findings

4.2.2 Failure to file Proposed findings (Post-Hearing Matters)

4.2.1 Intervenor's Right to file Proposed findings (Post-Hearing
Matters)

| 2.9.9.4 Intervenor's Right to File Proposed Findings

4.2 Proposed findings (Post-Hearing Matters)

6.15.6.1.2 Socioeconomic Costs as Affected by increased Employment and,

i Taxes from Proposed Facility

6.1.1 Staff Review of Proposed License or Permit Amendments
PROPRIETARY

6.23.3 Disclosure of Proprietary Information
PROTECTING

6.23.3.1 Protecting Information Where Disclosure is Sought in an
(n) Adjudicatory Proceeding
w/
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PROTECTIVE
2.11.2.5 Protective Orders; Effect on Discovery

PUBLIC
6.23 Disclosure of Information to the Public

2.3.1 Public Interest Requirements Affecting Hearing Location

3.3.5.1 Public Interest Requirements re Hearing Location
(Scheduling)

3.3.1.1 Public Interest Requirements re Hearing Schedule
PUBLICATIDN

1.7.1 Publication of Notice in Federal Register

2.5.3 Publication of Notice of Hearing in Federal Register
QUALIFICATIONS

6.8 Financial Qualifications
QUESTIONS

5.14 Certification of Major or Novel Questions to the Comission

5.12.2.1 Directed Certification of Questions for Interlocutory Review -

3.11.1.2 Hypothetical Questions (Rules of Evidence)
QUORUM

3.1.3 Quorum Requireunts for Licensing Board Hearing
RAISE

3.1.2.3 Author'ty of Licensing Board to Raise Sua-Sponte issues
REAP. TOR

6.1.2 Amen 6.ents to Research Reactor Licenses
REACTORS

6.22 Restarch Reactors
RECONSIDER

5.12.1 Hotions to Reconsider

4.5 Hotions to Reconsider
RECONSIDERATION

5.17 Reconsideration by the Comission

4.3.1 Reconsideration of Initial Decision (Post-Hearing Matters)
RECORD

3 14.3 Material Not Contained in Hearing Record

3.14 Record of Hearing

3.14.2 Reopening Hearing Record

| 3.14.1 Supplementing Hearing Record by Affidavits
| RECURRING

5.8.7 Appeal of Matters of Recurring Importance

O
,
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REDRAFTING
6.15.3 Circumstances Requiring Redrafting of final Environmental

Statement (fES)
REFUSAL

5.15.1 Effect of Commission's Refusal to Entertain Appeal (Judicial
Review)

5.8.4 Refusal to Compel Joinder of Parties (Appealability)
REGISTER

1.7.1 Publication of Notice in federal Register

2.5.3 Publication of Notice of Hearing in federal Register
REGULATIONS

6.20.5 Agency's Interpretation of its Own Regulations

6.20.4 Challenges to Regulations

- 6. 20._ l - compliance with Regulations

2.9.5.6 Contentions Challenging Regulations (Intervention)

6.20 Regulations
REGULATORY

6.20.3 Regulatory GuidesO 6.16.2 Status of NRC Staff Regulatory Guides
REINSTATEMENT

- 2.9.8 Reinstatement of Intervenor After Withdrawal
RELATED

6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternate Sites

RELATIONSHIP
3.1.2.6 Licensing Board's Relationship with Other Agencies,

Jurisdictions

3.1.2.5 Licensing Board's Relationship with-the NRC Staff

b.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC.UnderNEPA)-

RELEVANT-
6.5.4 Notice of Relevant Significant Develepments (Communication)-

RELIANCE
3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by.

Expert (Rules of Evidence)

4.7 Motions for Post-Judgment Relief
REMAND

5.19.2 Jurisdiction of the Appeal Board on Remand

5.19.1 Jurisdiction of the Licensing Board on Remand
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REMAND
6.19.2.1 LWA Status Pending Romand Proceedings (Pre-permit

Activities)
5.19.4 Participation of Parties in Remand Proceedings

5.19 Procedure on Remand

5.19.3 Stays Pending Romand

5.7.2 Stays Pending Remand After Judicial Review

5.15.3 Stays Pending Remand After Judicial Review of Appeal Board
Decision

6.15.3.2 Stays Pending Remand for Inadequate EIS (NEPA)
REMANDED

2.9.12 Intervention in Remanded Proceedings
RENEVAL

1.4.2 form of Renewal Application for License or Permit

1.7.3 Notice on License Renewal

1.2 Renewal Applications for License or Permit
REN0TICE

2.5.4 Requirement to Renotice (Hearing)
REOPEN

4.4.1.2 Contents of Motion to Roopen Hearing

3.13.3 Inability to Cross-Examine as Grounds to Reopen

i 4.4.1 Hollons to Reopen Hearing

4.4.1.1 Time for Filing Motion to Reopen Hearing
REOPENING

4,4.4 Discovery to Obtain Information to Support Reopening of
Hearing

4.4.2 Grounds for Reopening Hearing

4.4.3 Reopening Construction Permit Hearings to Address New
Generic issues

3.14.2 Reopening Hearing Record

4,4 Reopening Hearings
REQUEST

6.24.3 Review of Decision on Request for Enforcement Order
REQUESTS

2.11.2.3- Requests for Discovery During Hearing

2.11.4 Responses to Discovery Requests
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REWIRED
. i

6.7.1 Required findings re Endangered Species Act
REWIRDIENT

2.9.5.3 Requirement of Contentions for Purposes of Admitting I
Intervenor as a Party

2.9.$ 2 Requirement of Oath from Intervenors
.

2.5.4 Requirement to Renotice (Hearing) i

REWIREMENTS
5.9.1 General Requirements for Perfecting Appeals from Initial

Decision

6.1.4 Hearing Requirements for License or Permit Amendments

2.9.3.1 Pleading Requirements (Intervention) !

2.9.5.1- Pleading Requirements for Contentions (Intervention)
'

2.3.1 Public Interest Requiren,ents Affecting Hearing Location

3.3.5.1 Public Interest Requirements re Hearing Location !

(Scheduling)

3.3,1.1 Public Interest Requirements re Hearing Schedule ;

3.1.3 Quorum' Requirements.for Licensing Board Hearing

5.7.1 Requirements for a Stay Pending Appeal

2.10.1.1 Requirements for Eimited Appearance by Nonparties
RE@lRING

6.15.3 Circumstances-Requiring Rodrafting of Final Environmental
Statement (FES)

3,17 Res-Judicata and Collateral-Estoppel '

RESEARCH
6.1.2 -Amen:!ments to Research Reactor Licenses

L6.22 Research Reactors
RESIGNATION

.

'

3.1.5 Resignation of a Licensing Board Member _(Hearings)
RESOLUTION

6.16.1.3 Post-Hearing | Resolution of Outstanding Hatters by the NRC
'

-Staff-
RESPONSE

3.5.2.2 Time for Filing _ Response to Summary Disposition Motion
RESPONSES

._ ,

3.5.2.3 Content of Motions or Responses (Summary Disposition)

2.11.4- Responses to Discovery Requests
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RESPONSES

6.14.2 Responses to Hotions in NRC Proceedings

6.14.2.1 Time for Filing Responses to Hotions in NRC Proceedings

2.11.2.7 Updating Discovery Responses
REVERSAL

2.9.7.1 Standards for Reversal of Rulings on Intervention
REVERSING

5.6.3 Standards fer Reversing Licensing Board on Findings of Factt-

(Appeal) ,

1.3 Applid ione for Early Site Review

5.12.2.1 Directeo Certification of Questions for Interlocutory Review

6.6 Early Site Review Procedures 1

5.15.1 Effect of Commission's Refusal to Entertain Appeal (Judicial
Review)

3.15 Interlocutory Review via Directed Certification

5.15 Judicial Review of Appeal Board Decisions

5.18 Jurisdiction of NPC to Consider Matters Whili. Judicial
Review is Pending (Appeal)

5.16 Review of Commission Decisions

6.24.3 Review of Decision on Request for Enforcement Order
_

5.16.1 Review of Disqualification of a Commissioner (Judicial
Review)

6.6.1 Scope of Early Site Review

6.5,?.1 Staff Review of Application (Communication)

1.8 Staff Review of License or Permit Application

6.1.1 Staff Review of Proposed License or Permit Amendments

6.15.4 Status of Standard Review Plan (NRC Staff)

5.15.2 Stays Psoding Judicial Review of Appeal Board Decision

5.7.2 Stays Pending Remand After Judicial Review

O
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REVIEW
5.15.3 Stays Pending Remand After Judicial Review of Appeal Board

Decision

4.6 Sua-Sponte Review by the Appeal Board
REVIZWS

5.12.2 Interlocutory Reviews
REVOCATION

6.26 Suspension, Revocation or Modification of License
RIGHT

4.2.1 Intervenor's Right to fi1^ Proposed findings (Post-Hearing
Matters)

2.9.9.4 Intervenor's Right to File Proposed findings

5.1 Right to Appeal
RIGifTS

2.9.9 Rights of Intervenors at Hearing
ROLE

3.1.1 General Role of Licensing Board (Hearings)

6.16.1 NRC Staff Role in Licensing Proceedings

5.6.1 Role of Appeal Boardn)(

V 6.15.2 Role of EIS (NEPA)
ROUTING

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
RULE

6.5.1 Ex-Parte Communications Rule

3.1.2.2 Scope of Authcrity to Rule on Petitions and Motions
RULEMAKING

6.21.2 Generic issues and Rulemaking

6.21 Rulemaking_

6.21.1 Rulemaking Distinguished from General Policy Statements
RULES

3.11.1.1 Admissibility of Evidence (Rules)

3.11.1.1.1 Admissibility of Hearsay Evidence (Rules)

2.11.2.1 Construction of Discovery Rules

2.11.2 Discovery Rules

3.11.4 Evidentiary Objections (Rules of Evidence)

,o - 3.11.1.6 Government Documents (Rules of Evidence)

v 3.11.1.2 Hypothetical Questions (Rules of Evidence)
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RULES

3.11.1.4 Off-the-Record Comments (Rules of Evidence)

3.11.3 Presentation of Evidence by Intervenors (Rules)

3.11.1.5 Presumptions and Inferences (Rules of Evidence)

2.11.2.4 Privileged Hatter Exception to Discovery Rules

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by
Expert (Rules of Evidence)

3.11.1 Rules of Evidence

i"2 Status of ACRS Letters (Rules of Evidence)

Sumary Disposition Rules

Work Product Exception to Discovery Rulese

; Matters Considered on Appeal of Ruling Allowing Late*

Intervention

o.u.8 Appeal of Advisory Decisions on Trial Rulings

5.8.3 Appeal of Discovery Rulings

5.8.13 Appeal of Evidentiary Rulings

5.8.3.2 Appeal of Rulings Curtailing Discovery

5.8.12 Appeal of Rulings on Civil Penalties

5.8.3.1 Appeal of Rulings on Discovery Against Nonparties

5.8.1 Appeal of Rulings on Intervention

5.13 Appeals-from Orders, Rulings, Initial Decisions, Partial
Initial Decisions

2.9.3.3.4 Appeals from Rulings on Late Intervention'

3.5.5 Appeals From Rulings on Sumary Disposition

2.11.6 Appeals of Discovery Rulings

3.3.4 Appeals of Hearing Date Rulings (Scheduling)

2.9.5.13 Appeals of Rulings on Contentions (Intervention)

2.9.7 Appeals of Rulings on Intervention
,
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RULINGS
3.1.2.4 Expedited Proceedings; Timing of Rulings

2.9.7.1 Standards for Reversal of Rulings on Intervention
SANCTIONS

2.11.5.2 Sanctions for Failure to Comply with Discovery Orders
SCHEDULE

3.3.1.2 Convenience of Litigants re Hearing Schedule

3.3.1.1 Public interest Requirements re Hearing Schedule
SCllEDULING

S.8.2 Appehl of Scheduling Orders

3.3.4 Appeals of Hearing Date Rulings (Scheduling)

3.3.6 Consolidation of Hearings (Scheduling)

3.3.5.2 Convenience of Litigants Affecting Hearing Location
(Scheduling)

3.3 Hearing Scheduling Matters

3.3.7 in-Camera Hearings (Scheduling)
y

) 3.3.5 Location of Hearing (Scheduling)

3.3.5.1 Public Interest Requirements re Hearing Location (Scheduling)

3,3.3 Scheduling Disagreements Among Parties to Hearings

3.3.1 Scheduling of Hearings ._

3.3.2.3 Sudden Absence of ASLB Member at Hearing (Scheduling)
SCIENTIFIC

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by
Expert (Rules of Evidence)

SCOPE

2.9.3.4 Amendment of Petition Expanding Scope of Intervention

2.10.1.2 Scope and timitations of Limited Appearances by Nonparties

3.1.2.2 Scope of Authority to Rule on Petitions and Motions

2.11.2.2 Scope of Discovery

6.6.1 Scope of Early Site Review

6.15.1.2 Scope of EIS (NEPA)

(^)'s 3.2.1 Scope of Export Licensing Hearings
;

'" 3.1.2.1 Scope of Jurisdiction of the Licensing B9ard
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SECURITY
2.9.5.9 Contentions re Adequacy of Security Plan (Intervention)

6.23.3.2 Security Plan Information Under 10CFR2.790(d) (Disclosure)
SELECTION

6.15.4.1 Obviously Superior Standard for Site Selection (NEPA
Alternatives)

SEPARATE
3.4.4 Separate Hearings on Special Issues

SEQUESTRATION
3.12.2 Sequestration of Witnesses

SETTLEMENTS
4.1 Settlements and Stipulations (Post-Hearing Hatters)

SHOW-CAUSE
6.24 Enforcement Proceedings (Formerly Show Cause Proceedings)

6.10.1.2 Enforcement Proceedings (Formerly Show Cause Proceedings)
SIGNIFICANT

6.5.4.1 Duty to Inform Adjudicatory Board of Significant
Developments (Communication)

SINILAR
5.12 Actions Similar to Appeals

SITE
1.3 Applications for Early Site Review

6.6 Early Site Review Procedures

6.15.4.1 Obviously Superior Standard for Site Selection (NEPA
Alternatives)

6.6.1 Scope of Early Site Review
SITES

3.7.3.6 Alternate Sites Under NEPA (Means cf Proof)

6.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternate Sites

SITUATIONS
i 2.9.4,1.4 Standing to Intervene in Specific Factual Situations
'

SOCI0 ECONOMIC
; 6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment and
| Taxes from Proposed Facility
: SPECIAL

| 6.4.2.1 Jurisdiction of Special Board re Attorney Discipline and
| Conduct

;
i

| 6.1.5 Primary Jurisdiction in Appeal Board to Consider License
| Amendment in Speciel Hearing

6.4.2.2 Procedures in Special Disqualification Hearings re Attorney
Conduct

,
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SPECIAL
3.4,4 Separate Hearings on Special Issues

2.6.2 Special Prehearing Conferences
SPECIES

6,7.2 Degree of Proof Needed re Endangered Species Act

6.7 Endangered Species Act

6.7.1 Required findings re Endangered Species Act
SPEClf!C

6.15.6.1 Consideration of Specific Costs Under NEPA

' 5.8 Specific Appealable Hatters

3.7.3 Specific Issues (Means of Proef)

6.1.3.1 Specific Matters Considered in License Amendment Proceedings

2.9.4.1.4 Standing to Intervene in Specific factual Situations
SPECIFICATIONS

6.27 Technical Specifications
SPENT

('g 6.15.9 Spent Fuel Pool Proceedings (NEPA)
STAFFi j-

6.5 Comunication Between Staff, Applicant, Other Parties,'

Adjudicatory Bodies

2.11.3 Discovery Against the Staff

3.1.2.5 Licensing Board's Relationship with the NRC Staff .

6.16 NRO Staff

3.12.1.1 NRC Staff as Witnesses

6.16.1.1 NRC Staff Demands on Applicant er Licensee

6.16.1 NRC Staff Role in Licensing Proceedings

6.16.1.2 NRC Staff Witnesses

6.16.1.3 Post-Hearing Resolution of Outstanding Hatters by the NRC
Staff.

6.5.3.1 Staff Review of Application (Comunication)

| 1.8 Staff Review of License or Permit Application

j- / ') 6.1.1 Staff Review of Proposed License or Permit Amendments

6.16.3 Status of NRC Staff Position and Working Papers
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STAFF
6.16.2 Status of NRC Staff Regulatory Guides

6.16.4 Status of Standard Review Plan (WRC Staff)
STAFF-APPt.ICANT

6.5.3 Staff-Applicant Comuunications

6.5.3.2 Staff-Applicant Correspondence (Consnunication)
STAGE

6.3.1 Consideration of Antitrust Matters After the Construction
Permit Stage

STANDARD
6.15.4.1 Obviously Superior Standard for Site Selection (NEPA

Alternatives)

6.16.4 Status of Standard Review Plan (NRC Staff)
STANON10S

5.15.4.2 Standards for Conducting Cost-Benefit Analysis Related to
Alternate Sites

6.24 2 Standards for issuing an Enforcement Order

2.9.7.1 Standards for Reversal of Rulings on {nterventiono

5.6 3 Standards for Reversing Licensing Board on Findings of Fact
(Appeal)

STANDING
| 2.9.4.1.1 " Injury-in-Fact" and " Zone-of-Inte.est" Tests for Standing to
L Intervene

2.9.4 Interest and Standicg for Intervention
.

2.9.4.1- Judicial Standing to Intervene

;, 2.9.4,1.2 Standing of Organizations to Intervene

' 2.9.4.1.3- Standing to Intervene in Export Licensing Cases

|- :2.9.4.1.4 Standing to Intervene -in Specific Factual Situations
-STATEMENT

.15.3 Circumstances Requiring Redrafting of Final Environmental6
.

f Statement (FES)

6,15.7 Consideration of Class 9 Accidents in an Environmental Impactc
M Statement (EIS)
'

6.15.3.1 Effect of Failure to Comment on Draft Environmental Statement
(DES) (N PA)'

STATEMEhTS
6.20.2 Commission Policy Statements

I 0.15.1 Environmental Impact Statements (EIS~) Under NEPA
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STATEMENTS

1.5.2 Material false Statements in Applications for License or
Permit

6.21.1 Rulemaking Distinguished from General Policy Statements
STATES

2.10 Nonparty Participation (Limited Appearance and Interested
States)

2.10.2 Participation by Nonparty Interested States
STATUS

6.19.2.1 LWA Status Pending Romand Proceedings (Pre-permit -

Activities)
3.11.2 Status of ACRS Letters (Rules of Evidence)

6.16.3 Status of NRC Staff Position and Working Papers

6.16.2 Status of NRC Staff Regulatory Guides

6.16.4 Status of Standard Review Plan (NRC Staff)
STAY

5.12.3 Application to Commission for a Stay After Appeal Board's
(] Denial of Stay

5.7.1 Requirements for a Stay Pending Appeal
STAYS

5.7 Stays Pending Appeal

5.15.2 Stays Pending Judicial Review of Appeal Board Decision

5.19.3 Stays Pending Romand
~

5.7.2 Stays Pending Remand After Judicial Review

5.15.3 Stays Pending Remand After Judicial Review of Appeal Board
Decision

6.15.3.2 Stays Pending Remand for inadequate EIS (MEPA)
STIPULATIONS

4.1 Settlements and Stipulations (Post-Hearing Matters)

3.9 Stipulations

2.9.5.12 Stipulations on Contentions (Intervention)
S.AIKE

5.13.4 Motions-to Strike Appeals
SUA-SPONTE

3.1.2.3 Authority of Licensing Board to Ratse Sua-Sponte Issues

i )I 4.6 Sua-Sponte Review by the Appeal Boardm
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SUBMISSION
2.9.5.5 Timeliness of Submission of Contentions (Intervention)

SUDMITTAL
5.10.2 Time for Submittal of Brief on Appeal

SUBSEQUENT
5.12.2.1.1 Effect of Subsequent Developments on Motion to certify

SUFFICIENCY
2.9.3.3.2 Sufficiency of Notice of Time Limits on Intervention

SUPMARY
3.5.1.2 Amendments to Existing Licenses (Use of Summary Disposition)

5.8.5 Appealability of Order Denying Summary Disposition

3.5.5 Appeals From Rulings on Summary Disposition

3.5.1.1 Construction Permit Hearings (Use of Summary Disposition)

3.5.2.3 Content of Motions or Responses (Summary Disposition)

3.5.4 Content of Summary Disposition Order

3.5.2 Motions for Summary Disposition

3.5 Summary Disposition

6.1.4.3 Summary Disposition Procedures for He -ings on License or
Permit Amendment

3.5.3 Summary Disposition Rules

3.5.2.1 Time for Filing Motions for Summary Disposition

3.5.2.2 Time for Filing Response to Surunary Disposition Motion

3.5.1 Use of Summary Disposition
SUPERIOR

6.15.4.1 Obviously Superior Standard for Site Selection (NEPA
Alternatives)

SUPPLEMENTARY
5.10.2.2 Supplementary Briefs on Appeal

SUPPLEMENTING
3.14.1 Supplementing Hearing Record by Affidavits

SUPPLY
3.7.3.4 Availability of Uranium Supply (Means of Proof)

SUPPORT
4.4.4 Discovery to Obtain Information to Support Reopening of

Hearing
i

2.11.7.2 Licensing Support System

2.9.5.4 Material Used in Support of Contentions (Intervention)
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V
SUSPENSION

3.7.3.3- -Burden and Means of Proof in Interim Licensing Suspension
Cases-

5.6.4 Grounds for Immediate Suspension of Construction Permit by
Appeal Board

6.26 Suspension, Revocation or Modification of License
SYSTEM

2.11.7.2 Licensing Support System
SYSTEMS

6.15.8.4 Relationship to EPA with Regard to Cooling Systems (Power of
NRC Under NEPA)

TAXES
6.15.6.1.2 Socioeconomic Costs as Affected by Increased Employment and

-Taxes from Proposed Facility 4

TECHNICAL
6.27 -Technical Specifications

TELEPHONE
6.5.2 Telephone Conference Calls (Communication)

TERMINATION
3.18.1 Procedures for Termination

6.28 Termination of Facility Licenses

3.18 Termination of Proceedings
TESTS

2.9.4.1.1 " Injury-in-Fact" and " Zone-of-Interest" Tests for Standing -
to-Intervene

-TIME- -

,

- 5.5.1 Issues Raised for the First Time on Appeal '

2.9.3.3.2 Sufficiency of Notice of Time Limits on Intervention 1

5.10.2.1 Time Extensions for Brief on Appeal
q

3.3.2.4 Time Extensions for Case Preparation Before Hearing
,

2.11.) Time for Discovery

5.4 Time for Filing Appeals

5.13.1 Time for Filing Appeals1

2.9.3.3.1 Time-for Fili _ng_ Intervention Petitions

-4.4.1.1 . Time'for Filing Motion to Reopen Hearing

- 3.5.2.1 Time for Filing Motions for Summary Disposition f
b 3.5.2.2 Time for Filing Response to Summary Disposition Motion '
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TIME
6.14.2.1 Time for Filing Responses to Motions in NRC Proceedings

5.10.2 Time for Submittal of Brief on Appeal

2.9.3.3 Time limits or Late Petitions (Intervention)

5.13.1.2 Variation in Time Limits on Appeals
TIMELINESS

2.9.5.5 Timeliness of Submission of Contentions (Intervention)
TIMING

3.1.2.4 Expedited Proceedings; Timing of Rulings
TRANSCRIPTS

2.6.1 Transcripts of Prehearing Conferences
TRANSMISSION

6.15.8.2 Transmission Line Routing (Power of NRC Under NEPA)
TREATISES

3.11.1.3 Reliance On Scientific Treatises, Newspapers, Periodicals by
Expert (Rules of Evidence)

TRIAL
5.8.8 Appeal of Advisory Decisions on Trial Rulings

TYPES
6.29 Procedures in Other Types of Hearings

UNCERTIFIED
5.12.2.1.2 Effect of Directed Certification on Uncertified Issues

UNPUBLISHED
5.6.6.1 Precedential Effect of Unpublished Opinions of Appeal Boards

UNRESOLVED
6.9.2 Effect of Unresolved Generic Issues

6.9.2.1 Effect of Unresolved Generic Issues in Construction Permit
Proceedings

6.9.2.2 Effect of Unresolved Generic Issues in Operating License
Proceedings

UNTIMELY
2.9.3.3.3 Consideration of Untimely Petitions to Intervene

UPDATING
2.11.2.7 Updating Discovery Responses

URANIUM
3.7.3.4 Availability of Uranium Supply (Means of Proof)

USE
3.5.1.2 Amendments to Existing Licenses (Use of Summary Disposition)

3.5.1.1 Construction Permit Hearings (Use of Summary Disposition)

3.5.1 Use of Summary Disposition
VARIATION

5.13.1.2 Variation in Time Limits on Appeals
WAIVER

2.8.1.3 Waiver of Challenges to ASLB Composition
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WASTE
2.11.7 Discovery--in High-level Waste Licensing Proceedings

6.29.3 High-level Waste Licensing

2.9.3.7- Intervention in High-Level Waste Licensing Proceedings
WHILE

5.18 Jurisdiction of NRC to Consider Hatters While Judicial
Review is Pending (Appeal)

WITHDRAWAL
2.9.8 Reinstatement of Intervenor After Withdrawal

1.9 Withdrawal of Application for License or Permit

2.9.3.5 Withdrawal of Petition to Intervene
WITHDRAWING'

3.7.3.5.1 Cost of Withdrawing Farmland from Production (Means of
Froof)-

'6.15.6.1.1 Cost of Withdrawing Farmland from-Production (NEPA
Considerations)

WITNESS
3.12.1 Compelling Appearance of Witness

WITHESSES
-3.12.1.2 ACRS Members as Witnesses-

-LJ
3.12.3 Board Witnesses

3.12.4 Expert Witnesses

3.12.4.1 Fees for Expert Witnesses

2.9.10.2 Intervenors' Witnesses-

-3.12.1.1 NRC Staff-as Witmsses-

WITNESSES-
6.16.1.2- NRC Staff Witnesses

-3.12.2 Sequestration of Witnesses

3.12 Witnesses at Hearing
L WORK

6.19.2' Limited Work Authorization (Pre-permit Activities)

U -2.11.2.61 Work Product Exception to Olscovery Rules
WORKING

6.16.3 Status of NRC Staff Position and Working Papers
L ZONE-OF-INTEREST
h 2.9.4.1.1 " Injury-in-Fact" and " Zone-of-Interest" Tests for Standing

to InterveneL

. 10CFR2.790(D).:(
| (, -6.23.3.2. Security Plan Information Under 10CFR2.790(d) (Disclosure)
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