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UNITED STATES OF AMERICA s : p 2
NUCLEAR REGUIATORY COMMISSION feaber T o
ATOMIC SAFETY AND LICENLING BOARD
Before Administrative Judges: SERVED MAR 19 %902
Thomas S. Moore, Chairman

Dr. Richard F. Cole
Dr. Charles N. Kelber

In the Matter of Docket No. 50-440-0QLA-3

THE CLEVELAND ELECTRIC ASLBP No. 91-650-13-0OLA-3
ILLUMINATING COMPANY, et al.

(Perry Nuclear Power Plant, March *2 1992
gnlit ¥o, 1)

MEMORANDUM AND ORDEFR
(Ruling on Intervention Petition)

This matter is before us to determine whether the
petitioners, Ohio Citizens For Responsible Energy, Inc.
(OCRE) and Susan L. Hiatt, have standing to challenge an
operating license amendment sought by the applicants,
Clevelana Electric Illuminating Company, et al., for their
Perry Nuclear Power Plant located on the shores of Lake Erie
in Lake County, Ohio. The amendment removes the reactor
vessel material surveillance program withdrawal schedule
from the plant's technical specificctions and relocates it

in th2e updated safety analysis report for the facility. For
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the reasons that follow, we find that the petitiioners lack
standing tc intervene. Accordingly, their petition tc

intervene is denied.

A. To put the petitioners' standing claims in the
proper context, it is helpful initially to sketch the
regulatory background underlying this licence amendment

proceeding.

Pursuant to secticn 182(a) of the Atomic Energy Act,’
the operating license for a commercial nuclear power plant
must include the "technical specifications" for the
facility. That section further provides that the technical
specifications include, inter alja, information on "the
specific characteristics of the facility, and such other
information as the Commission ... deen{s] necessary ... to
£ind that the {plant) ... will provides adecuate protectinn
to the hsalth and safety of the public."3 The Comuission
has implemented this statutory directive through 10 C.F.R.
§ 5C.36, Thet provision states that each operating license

*will include technical specifications ... [te] he derived

1 42 Uv.s.C. § 2232(a) (1988).

? 14,
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from the analyses and evaluation included in the safety
analysis report, ana amendments trereto, .. . [and] such
additicnal technical specifications as the Tommission finds

! The regulation then generally describes,

appropriate.
under six category headings, the types of items that must be
included in the technical specifications, such as safety
limits, limiting safety system settings, limiting control
settings, limiting conditions for cperations, surveillance

requiremenrts, and facility design features thr if altered,

would have an effect on safety.‘

The Commission has recognized, however, that the lack
of well-defined criteria in the regulations for determining
precisciy what should be included in a plant's technical
specifications has led licensees to be over-inclusive in
developing them., As the Commission stated in its interim

policy statement on technical specification improvements,

[tlhe purpose of Technical Specifications is to
impose those conditions cor limitations upon reactor
operation necessary to obviate the possibility of an
abnormal situation or event giving rise to an immediate
threat to the public health and safety by establishing
those conditions of operation which cannot be changed
without prior Commission approval and by identifying

3 10 C.F.R. § 50.36(b).

¢ 1d4. § 56.36(c).
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those f'aturec which are of contrelling importance to

safety.
The Commission went on to observe that, "since [the
technical specification rule was promulgated), there has
been a trend towards including in Technical Specifications
not only those requirements derived from the analvses and
evaluation included in the safety analysis report but also
essentially all other Commission requirements governing the
operation of nuclear power reactors."® According to the
Commission, this trend has had the deleteriocus effect of
increasing the volume of technical specifications to the
point where they have become unnecessarily burdensome,
diverting the attention of licensees and plant operators
from the plant conditions most important to safety, and
substantially increasing the number of license amendment
applications to make minor changes in the technical
specifications ~- all of which "has resulted in an adverse

but unguantifiable iupact on safety."’

In an effort to eliminate these negative impacts, the

Commission initiated, with the 1ssuance of its interim

® 52 Fed Reg. 3788, 3790 (1987). See generally Public
(Marble Hill Nuclear Generating

Service Company of Indiana
Station, Units 1 and 2), ALAB-530, 9 NRC 261, 273 (1979).

$ 52 Fed. Reg. at 378%.
7m'
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pelicy statement, a voluntary program designed to encourage
licensees to improve their technical specifications. As a
small part of this ongoing program, the staff issued Generic
Letter 91-01, providing guidance on the prepacation of a
licens2 amendment application to remove from the technical
specifications the schedule for the withdrawal of reactor

vessel material surveillance ap.cimnns.'

In addition to
explaining the ministerial function of the surveillance
capsule withdrawval schedule and its relationship to other
surveillance requirements designed to protect against
reactor vessel embrittlement, the staff guidance letter
states that the Commission's regulations already require

that a licensee obtain NRC approval for any changes to the

withdrawal schedule.? This, the staff maintains, makes it

duplicative to retain regulatory control over the schedule
through the license amendment process. Finally, the staff
guidance letter directs that an applicatior to effectuate
this change should include the licensee's commitment to
place the NRC-approved version of the specimen withdrawal
schedule in the next revision of the licensee's updated

safety analysis report.

8 Generic Letter 91-01 (Jan. 4, 1991).

® See 10 C.F.R. Part 50, Appendix H, § II.B.3.
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members live and own property with! ' tteen miles of the
Perry plant and that one member, Susan L. Hiatt has
authorized OCRE to represent her interests in the
proceeding. Attached to the petition is the affidavit of
Ms. Hiatt stating that she is a member and officer of OIRE
who resides about thirteen miles from the Perry facility.
The affidavit states that, in addition to appearing pro se,
Ms. Hiatt has authorized OCRE to represent her interests in
this amerndment proceeding and, in turn, OCRE has empowered
her as an officer of the organization, to represent it
before the agency. With respect to petitioner Hiatt, tae
petition reiterates that she lives and owns property w.thin
fifteen miles of the Perry plant, The petition then ;tates

that

Petitioners have a definite interest in the
preservation of their lives, their physical health,
their livelihoods, the value of their property, a safe
and healthy natural environment, and the cultural,
historical, and economic resources of Northeast Ohio,
Petitioners also have an interest in preserving their
legal rights to meaningful participation in matters
affecting the operation of the Parry Nuclear Power
Plant whi may impact these akove-mentioned
interests.'®

After setting forth the petitioners' purported
interests, the petition stater that ths "Petitioners agree

with the Licensee and NRC Staff that this portion of the

is Petition at 2-4.
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proposed amendment is purely an administrative mattes which
inveives no significant hazards ccnsiderations."!® The
petition then claims that the petitioners wish only to raise
a single legal issue, i.e., the challenged amendment
violates section 189(a) of the Atomic Energy Act?® by
depriving the public of the right to notice and an
opportunity for a hearing on any changes to the withdrawal
schadule. According to the peti*tion, the withdrawal
schedule traditionally has been part of the applicants'
technical specifications and hence the Perry operating
license sc¢ that, pursuant to section 189(a), changes to the
schedule can be made only after public notice and an
oppoctuni?y for a hearing. The petitioners next argue that
under the challenged amendment the licensees henceforth will
be able to make de facto license amendments to the
withdrawal schedule, without any notice or hearing, in

violation of their rights under section 189(3).31

II.

A. Parroting the language of section 189(a) of the

Atomic Energv Act, the Commission's regulations provide that

1% 14. at s.
20 42 U.S.C. § 2239(a) (1988).

2! petition at 6-10,

I s W Wi T T
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“[alny person whose interest may be affected by a
proceeding" may seek to intervene by filing a potition.’a
The regulations further provide that the petition shall "set
forth with particularity the interest of the petitioner in
the proceeding [and] how that interest may be affected by
the results of the proceeding, including the reasons why
petitioner should be permitted to intervene."?? The
Commission long ago held that "contemporaneous judicial
concepts of standing" are to be used in determining whether
a petitioner has alleged a sufficient "interest" within the
meaning of section 189(a) and the agency's regulations to
intervene as a matter of right in an NRC licensing
proccoding.z‘ According to the Commission, those familiar
standing principles require that a petitioner demonstrate an
injury in fact from the action involved and an interest

arguably within the zone of interests protected by the

statutory provisions governing the proceedinq.25 The same

showing is required regardless of whether the petitioner is

22 10 C.F.R. § 2.714(a)(1).
23 14. § 2.714(a) (2).

¢ portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14
(1976) .

% 1d.; see Florida Power & Light Co. (St. Lucie
Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,
329 (1989); Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No. 1), CLI-83-25, 18 NPC 327, 332
(1983).
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an individual or an organization seeking to intervene in its
own riqht." Additionally, when an corganization seeks to
intervene as the authorized reprasentative of one of its
members, the standing of the organizational petitioner is,
ipnter alia, dependent upon that individual member having

standing in his own right.?’

As the Supreme Court has recoygnized, "[g)eneralizations

about standing to sue are largely worthless as such."?® 1t

nevertheless is current judicial standing doctrine that the
injury in fact requirement has three components: injury,
cause, and remedial benefit. As articulated by the Supreme
Court,

the party who invokes the court's authority [must)
"show that he personally has suffered some actual or
threatened injury as a result of the putatively illegal
conduct of the defendant," Gladstone, Realtors v.

of Bellwood, 441 U.S. 91, 99 (1979), and that
the injury "fairly can be traced to the challenged
action" and "is likely to be redrcasod by a favorable
decision," Simen v.
org., 426 U.S. 26, 38 (1976).

¢ Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 529
(1991); see TMI, 18 NRC at 332.

*7 Turkey Point. 33 NRC at 530-31. See also Hunt v.

Washington Apple Advertising Comm'n, 422 U.S. 333, 342-43
(1977).

28
397 U.S. 150, 151 (1970).

* valley Forge Christian College v. Americans United
for Separation of Church ané State, 454 U.S. 464, 472

(continued...)

v. Camp,
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Although variously described, the asserted injury must

be "distinct and palpable"3° and "particular [and)

w3l

concrete, as opposed to being "'conjectural ...[,)

hypothctical,"'n or “"abstract."?? The injury need not
already aave occurred but when future harm is asserted, it

1n3s

must be "threatened,"3! "'certainly impending, and

"‘real and immediate'". ® Additionally, there must be a
causal nexus between the asserted injury and the challenged
action. 1n other words, the alleged harm must have
"resulted" in a "concretely demonstrable way" from the

37

claimed infractions. There also must be a sufficient

causal connection between the alleged harm and the reguested

z’(...continuod)
(1982). See generally 13 C. Wright, A, Miller & E. Cooper,
Federal Practice and Procedure § 3531.4-~.6 (1984).

3% warth v. seldin, 422 U.S. 490, 501 (1975).

3 united states v. Richardson, 418 U.S. 166, 177
(1974) .

32 108 Angeles v. Lyons, 461 U.S, 95, 102 (1983).

33 simon v. Eastern Ky. Welfare Rights Org., 426 U.S.
at 40.

™ Linda R.S. v. Richard D., 410 U.S. 614, 617 (1973).

35 pabbitt v. United Farm Workers Nat'l Union, 442 U.S.

289, 298 (1979) (quoting Pennsylvania v. West Virginia, 262
U.S. 553, 593 (1923)).

3¢ L¢3 Angeles v. Lyons, 461 U.S. at 102.
3 warth v. Seidin, 422 U.S. at 504.
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remedy so that the ~omplaining par%ty "stand(s) to profit in

some personal interest,"3®

B. Here, it is clear that the petiticners fail to
satisfy the injury in fact test for standing. This being
so, we need not reach any question concerning the zone of
interest requirement. Further, we need address only Ms.
Hiatt's standing claims because OCRE's standing as the
representative of its member is, jinter alia, dependent upon
Ms. Hiatt's standing and, to the extent OCRE seeks to
intervene as an organization in its own right, both
petitioners have alleged the same interests.>? Thus ,
because Ms. Hiatt has failed to establish an injury in fact,

OCRE's claim likewise must fail.

1. In the ‘ntervention petition, Ms. Hiatt first
asserts that she lives and owns property within fifteen
miles of the Perry facility and that she has an interest in

preserving her health, livelihcod, property, and environmaat

3 simon v. Eastern Ky. Welfare Rights Org., 426 U.S.
at 39.

1t should be noted that when the requested relief is
the cessation of the putatively illegal conduct, the
analysis of the causal nexus between the alleged injury and
the challenged action (i.e., the "fairly traceable"
analysis) and the asserted harm and the requested relief
(i.e., the "redressibility" analysis), is the same. See
Allen v. Wright, 468 U.S. 737, 759 n.24 (1984).

» See supra notes 26-27 and accompanying text.
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as well as the cultural, historical, and economic resources
of northeastern Ohic, all of which may be impacted by the
operation of the plant. But petitioner's mere interest in
these enumerated matters, witnout a great (iea more, is
woefully insufficient to establish that she has suffered
some actual or threatened injury from the challenged license
amendment. Generalized interests of the kind asserted by
the petiticner do not comprise an injury that is distinct
and palpable or particular and concrete. Rather, the
petitioner's asserted interests are abstract and conjectural
grievances that fall far short of the Aind of real or
threatened harm essential to establish an injury in fact.%
As the Supreme Court has stated, "a mere 'interest in a
problem, ' no matter how longstanding the interest and no
matter how gqualified the organization is in evaluating the
problem, is not sufficient by itself to render the
organization 'adversely affected' or ‘'‘aggrieved' within the
meaning of the [Administrative Procedure Act]."u

Similarly, the concerns listed by the petitioner are
inadequate to demonstrate her "interest" in this proceeding

within the meaning of the Commission's regulations.

49 see TMI, 18 NRC at 332-33; Turkey Point, 33 NRC at
530,

81 sjerra Club v. Morton, 405 U.S. 727, 739 (1972).
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As previously indicated, to satisfy the injury in fact
requirement, the alleged harm to the petitioner also must
have been caused by the challenged licensing action. Yet,
the amendment at issue only removes the reactor vessel
material surveillance withdrawal schedule from the Perry
technical specifications and places it in the updated safety
analysis report. Ms. Hiatt concedes that the license
amendment is purely an administrative matter that invalves
no significant hLazards considerations. Af solely an
administrative change, the instant licensing action has no
effect on any of the petitioner's asserted interests in
preserving her life, health, livelihood, property, or the
environment. Hence, the essential causal nexus between the
petitioner's alleged harm and the challenged license

amendment is missing.

Nor is the petitioner's position enhanced hy her claim
that she lives witiiin fifteen miles of the Perry facility
and that her interests, therefore, may be impacted by
mitters affecting the operation of the plant. Such a
speculative claim is far too tenuous a causal link between
the petitioner's alleged injury and the licensing action at
issue to meet the injury in fact test. The Commission has
emphasized that, in proceedings other than those for
construction permits and operating licenses, injury to

individuals living in reasonable proximity to a plant must
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be based upon a showing of "a clear potential for offsite

consequences” resulting from the challenged action,%?

Not
only has the petitioner not made any such showing here, but
her gratuitous admission in the intervention petition that
the license amendment is purely an administrative matter

with no significant hazards considerations precludes it.

2. Ms, Hiatt's second claim of injury is as unavailing
as her first., She asserts that she has an interest in
preserving her "legal right"™ to meaningful participation in
mztters affecting the operation of the Perry facility.

This claim of injury, however, alsc fails to meet the injury

in fact test.

Setting aside for the moment the petitioner's
declaraticn that she has a legal right to participate in NRC
licensing proceedings, we note initially that the inijury
claimed by Ms. Hiatt is a future one. She does not allege
any actual present harm from the license amendment. Indzed,
she concedes it is merely an administrative matter with no
safety implications. Instead, the petitioner compiains that
if future changes in the withdrawal schedule occur, there

will be no futurs license amendment proceedings so she will

82 ot. Lucie, 30 NRC at 329.
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lose her right to participate meaningfully in matters

affecting the operation of the Perry plant.

Although a future injury can meet the injury in fact
test, it must be one that is realistically threatened and

3

immediate.%? Here, however, the petitioner's alleged future

injury is speculative.“

Before the petitioner's alloged
harm can occur, a number of uncertain and unlikely events
must take place including, most obviously, a change in the
withdrawal schedule. But Ms. Hiatt has not asserted that
future changes in the withdrawal schedule will be made or

even that such changes are Iikely.‘s

Equally damaging to her argument, however, is the fact

that the speculative harm asserted by the petitioner is

e et

3 See supra notes J4-36 and accompanying text.

4 see Juidice v. vail, 430 U.S. 327, 332-33 & n.9
(1977) (plaintiff previously imprisoned and fined for
contempt for ignoring deposition subpoena regarding
outstanding judgment lacked standing to enjoin future
enforcement of state statutory contempt procedures because
prospect of future contempt was speculative conjecture even
though judgment remained unsatisfied). See also
v, Lyons, 461 U.S. at 105; Q'Shea v. Littleton, 414 U.S.
488, 496-97 (1%74); United Transp. Union v. ICC, 891 F.2d
908, 913-14 (D.C. Cir. 1989), cert. denied, 110 S8.Ct. 3271
{1990) .

" Additionally, the petitioner has failed to identify
the chain of circumstances culminating in "offsite
consequences” that must be linked to those future changes
before she reasonably can claim to be threatened by the
operation of the Perry facility. QJee supra pp. 15-16.
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footed on an erroneous premise., Without citing any direct
authority, Ms, Hiatt declares that pursv°nt to section
189(a) of the Atomic Energy Act she has a "legal right" to
participate in NRC license amendment pioceedings. From this
thesis, she argues that the challenged license amendment
violates that right with respect to future changes in the
specimen withdrawal schedule -- changes she characterizes as
de factu license amendments made without notice and an
opportunity for a hearing. Contrary to the petitioner's
apparent belief, section 189(a) does not give the petitioner
an absolute, automatic right to intervene in NRC licensing
proceedings. That provision bestows no legal or vested
right on her to participate in agency licensing actions. As
the United States Court of Appeals for the District of
Colunbia Circuit recently stated, "we have long recognized
that Section 189(a) 'dces not confer the automatic right of

1ndé

intervention upon anyone. Rather, section 189(a) grants

participatory rights only to those persons who first
establish, inter alia, that they have standing to intervere.
Here, of course, the petitioner has not demonstrated that
¢he has standing so section 189(a) cannot be used as the

bootstrap to establish it,

“* v. NRC, 920 F.2d S0,

55 (D.C. Cir. 1990) (quoting QEI v. AEC, 502 F.2d 424, 428
(D.C. Cir. 1974)).
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Finally, the purported harm claimed by the petitioner
fails to pass the injury in fact test for another reason:
it has no causal link to any substartive regulatory impact.
For example, the petitioner does not allege that the removal
of the withdrawal schedule from the Perry technical
specifications violates 10 C.F.R. § 50.36, the Commission's
substantive rule prescribing the matters that must be
included in a plant's technical specifications. Rather, Ms.
Hiatt claims only the deprivation of a purported procedural
right to have notice and an opportunity to request a hearing
on future changes to the withdrewal schedule. Stated
otherwise, she alleges a right to participate in a license
amendment hearing as an end in itself.%? But standing
cannot be properly predicated upon the denial of a purported
procedural right that s uncoupled from any injury caused by

the substance of the challenged license amendment. As the

» Additionally, the petitioner argues that, if the
amendment is granted, the only mechanism available for
public participation in future changes to the withdrawal
schedule is throuagh 10 C.F.R. § 2.206. According to the
petitioner, that provision provides neither meaningful
participation nor a right to judicial review. This
argument, like the one above, is bottomed on the erroneous,
albeit implicit, notion that the petitioner has a legal
right, without more, to participate in NRC license amendment
proceedings. As previously stated section 189(a) of the
Atomic Energy Act grants no right to the petitiorer to
participate in agency proceedings for the sake of
participating. Whether Ms. Hiatt has other avenues to
challenge future changes in the specimen withdrawal schedule
is irrelevant to the determination of her standing to
intervene in this license amendment proceeding, which must
rest on a showing that the instant amendment results in an
actual or threatened injury in fact.









hearing on future changes to the withdrawal schedule.®' And

like Capital, Ms. Hiatt effectively concedes she has no
other injury by admitting the challenged amendment is purely
an administrative matter with no significant hazards
considerations. Given these circumstances, the same result
must obtain here for Ms. Hiatt and OCRE which stands her

stead.

o5 Although the petitioners do not rely upon or even
mention it in their filings, we think it incumbent upon us
to account for our divergence from another Licensing Board's
decision in an earlier Perry license amendment proceeding
that the applicants and the staff brought to our

52

attention. There, ir circumstances indistinouishable from

those before us, the Bouard found that OCRE had standirg. We

decline to follow that ruling.

51 The petitioner seeks to distinguish Capital Legal
Foundation on the ground that Capital claimed injury only to
procedural rights conferred upon everyone by the
Administrative Procedure Act. In contrast, she argues that
her injury is to the substantive right tc a hearing on
license amendmenve given by the Atomic Energy Act to the
special class of citizens living in close proximity to a
nuclear plant. The petitioner's argument is meritless. As
previously indicated, section 189(a) of the Atomic Energy
Act does not confer upon anyone an automatic right of
intervention in NRC licensing proceedings. See supra p. 18.
Further, mere residence in the vicinity of a nuclear plant
is insufficient by itself to confer standing on a person
s.eeking to intervene in an operating license amendment
proceeding. See supra pp. 15-16.

%2 1BP-90-15, 31 NRC 501, 506, rehearing denied, LBP-
90-25, 32 NRC 21, 24 (1990).



In the earlier proceeding, OCRE, as the representative
of its member Ms. Hiatt, challenged a license amendment that
removed the cycle~specific core operating limits and other
cycle-specific fuel information from the Perry technical
specifications and replaced them with an agency-approved
calculation methodology and acceptance criteria. As in this
case, OCRE conceded that the amendment involved purely an
administrative matter that involved no significant hazards
considerations. And, as here, OCRE claimed that it was
harmed because the challenged license amendment would permit
future core operating limit changes without notice and an
opportunity to request a hearing. Similarly, OCRE asserted
that it wished to raise the single legal issue of whether
the challenged amendment violated section 189(a) of the
Atomic Energy Act by depriving the public of the right to
notice and an opportunity to request a hen: 'ng on future

core operating limit changes.®?

Irn holding that OCRE had standing, it appears the Board
determined that, because the Commission's regulations allow
the filing of a contention raising only a legal f‘ssue, and

OCRE raised such an issue, OCRE had standing to irntervene,3*

53 31 NRC at 503-05.

5¢ 14. at s06.
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Further, in its ruling denying motions for reconsideration,
the Board appears to have concluded that OCRE's injury claim
was sufficient because the challenged amendment deprived
OCRE of its "legal right"* to notice and an opportunity to
request a hnaring on future cycle-specific parameter limits.
Additionally, the Board apparently found persuasive OCRE's
argument that if the amendment were granted OCRE woull have
no effective opportunity to confront future cycle-spec'.fic

operating limit changes.”

In our view, the regulatory regquirement that a
petitioner must establish standing to interverne is
independent of, and unreiated to, the type of issue, i.e.,
legal or factual, a petivioner seeks to raise. The
requirement of 10 C.F.R. § 2.714(b) (1) that a petitioner
must proffer at least one admissible legal or factual
contention in order to obtain a hearing has nothing to do
with the separate requirement that the petitioner establish
its standing. Moreover, for the reasons already detailed
herein, we conclude that section 189(a) of the Atomic Energy
Act grants no automatic hearing rights and that the lack of
other avenues for challenging the changes permitted by the

amendment is irrelevant tc ? determination of the

55 32 NRC at 24.



petitioner's -taadtnq.' Accord.ngly, we do not concur with

the reasoning or the ruling of the previous Perry Board.

Order

For th.o foregoing reasons, we find that both petitioner
Hiatt and petitioner OCRE lack sufficient interest within
the meaning of 10 C.F.R. § 2.714(a)(1) to intervene in this
operating license amendment proceeding. Accordingly, the

intervention petition of Ms. Hiatt and OCRE is denied.

Pursuant to 10 C.F.,R. § 2.714a, the petitioners, within

10 days of service of this Memorandum and Order, may appeal

% see supra pp. 15-16, 18, 19 n.47.
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