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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

3hIATOMIC SAFETY AND LICENSING BOARD
CBefore Administrative Judges

James A. Laurenson, Chairman

34 A60 10 82*22Dr. Jerry R. Kline
Mr. Frederick J. Shon

h
~In the Matter of )

I Docket No. 50-322-OL-3LONG ISLAND LIGHTING COMPANY (Emergency Planning Proceeding)
August 7, 1984(Shoreham Nuclear Power )

Station, Unit 1) )
)

STATEMENT OF GOVERNOR MARIO M. CUOMO,
REPRESENTING THE STATE OF NEW YORK, IN
SUPPORT OF THE COUNTY OF SUFFOLK'S
" MOTION TO COMPEL LILCO TO PRODUCE
FRANK M. RASBURY, A LILCO WITNESS,
FOR DEPOSITION"

The State of New York hereby supports the County of

Suffolk's above-referenced motion, dated August 3, 1984.

The plain objective of the County's motion is to gain

the right to depose a LILCO witness who has sponsored prefiled,

direct testimony. Every witness in this proceeding who has

submitted prefiled, direct testimony has been made available

for deposition prior to cross-examination. If any such

witness has not been deposed, it has been as a result of an

election by the parties to not conduct a deposition. Never

before has a party taken a stance, as LILCO is now taking,

that a witness who has submitted prefiled, direct testimony

may be declared unavailable for deposition. The Co_unty's
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reliance upon Pennsylvania Power and Light Co. and Allegheny

Electrib Cooperative, Inc. (County motion at p. 5) is well
:
- - placed. Licensing proceedings should not be the setting for

trial by surprise. LILCO.should be ordered to make Mr. Rasbury

available for deposition.

LILCO alleges in its answer to the County's motion, which
t.

answer is dated August 6, 1984, that the outcome of this.

U dispute should be dictated by a previous ~ decision of the Board.

Recently, the Board denied LILCO's motion for additional time
'

. - -

in which to pursue discovery concerning relocation centers
b

because LILCO's motion was untimely.and was lacking in goodj;
~

cause.. Tr. 12,8 3 0. .However, for the reasons stated irt the -

County's motion and herein, it is. evident ~that the County's

motion to compel:the deposition of Mr. Rasbury is timely and

-is: supported by good cause.- LILCO's answer never sets forth

any reasoning to the contrary.- In addition, it-should be noted
~

that Dr. Cipriani and Mr. Hines never sponsored any prefiled,
.

^

. direct testimony. Mr. Rasbury,.on the other hand,fcertainly-

: sponsored prefiled, direct' testimony. LILCO's reliance upon
,

:J .the Board's previous decision is misplaced. The County has
i

n 'shown that~ good cause exists for the deposition, in a timely manner, of

- iMr. Rasbury'concerning his prefiled, direct testimony.-'

.

If a= problem is being created in this situation by the*

*

presentation of1 a.new' witness' shortly before hearing, the
,
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problem is not of the County's own making - the problem is

of LILCO's own making. LILCO should have recognized two

easy-to-understand facts of life long ago. First, LILCO

should have known that it cannot and may not unilaterally

force County and State facilities to participate in the

implementation of LILCO's radiological emergency plan for

Shoreham, especially when the County Executive, the County

Legislature and the Governor have made their position known

in ways that cannot be misunderstood. Second, LILCO should

have incorporated the Red Cross into its emergency planning

long before this late stage of the proceedings. During the
_

last year, LILCO witnesses have testified consistently that

relocation center arrangements were within the mystical aura

of the Red Cross rather than LILCO. It was only in LILCO's

third attempt at submitting relocation center testimony

(dated July 30, 1980) that LILCO finally identified Mr. Rasbury

as a Red Cross witness on behalf of LILCO. The main point

of LILCO's testimony mer ly seemed to be that LILCO would

designate in the future some phantom facilities which the

Red Cross "might" use as relocation centers. See p. 15,

lines 16-23 of the July 30, 1984 vergion of LILCO's relocation

center testimony. If a problem is created by this situation,
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it is of LILCO's own making. LILCO must abide by its own

actions and must suffer the consequences it deserves.

Striking Mr. Rasbury from LILCO's witness panel would

not be an " extreme" reaction to this situation caused by

LILCO; it would, however, be a fair and just reaction to

the failure of LILCO to make available for deposition a

witness who sponsors indecisive, prefiled, direct testimony.

For the reasons stated above, the State supports the
,

County's motion to compel the deposition of Mr. Rasbury, or

to strike his testimony in its entirely.

Respectfully submitted,

MARIO CUOMO,
Governor of the State of New York

FABIAN G. PALOMINO, ESQ.
Special Counsel Ltx) the Governor
of the State of New York

#
BY .d Ad 4 V

bHNb[UTbR,ESQ.RICHARD J.
'Assistant to'fhe Special Counsel

to the Governor of the State
of New. York

Albany, New York-
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CERTIFICATE OF SERVICE

I hereby certify that one copy of the Statement of
Governor Mario M. Cuomo, representing the State of New York,
in support of the County of Suffolk's " Motion to Compel LILCO
to produce Frank M. Rasbury, a LILCO witness, for deposition"

has been served to each of the following this 8th day of August
1984 by U. S. Mail, first class, except as otherwise noted:

James A. Laurenson, Chairman *** Ralph Shapiro, Esq.
Atomic Safety and Licensing Board Cammer and Shapiro
U.S. Nuclear-Regulatory Commission 9 East 40th Street
Washington, D. C. 20555 New York, New York 10016

Dr. Jerry R. Kline *** Howard L. Blau, Esq.
Administrativo Judge 217 Newbridge Road
Atomic Safety and Licensing Board Hicksville, New York 11801

,

| U.S. Nuclear Regulatory Commission
! Washington, D. C. 20555 W. Taylor Reveley III, Esq.***
L Hunton & Williams

Mr. Frederick J. Shon * * * P. O. Box 1535
Administrative Judge 707 East Main Street

,

Atomic Safety and Licensing Board Richmond, Virginia 23212 x
:

U.S. Nuclear Regulatory Commission .
Washington, D. C. 20555
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Mr. Jay Dunkleberger Marc W. Goldsmith
New York State Energy Office Energy Research Group, Inc..

Agency Building 2 400-1 Totten Pond Road-

Empire State Plaza Waltham, Massachusetts 02154
- Albany, New York 12223

MHB Technical Associates
James B. Dougherty, Esq. 1723 Hamilton Avenue, Suite K
3045 Porter Street, N, W. San Jcse, California 95125
Washington, D. C. 20008

.

Honorable Peter F. Cohalan
Mr. Brian McCaffrey Suffolk County Executive
Long Island Lighring' Company H. Lee Dennison Building
Shoreham Nuclear Power Station Veterans Memorial Highway
P. O. Box 618

.

Hauppauge, New York 11788
North Country Road
Wading River, New York 11792 Ezra I. Bialik, Esq.

Assistant Attorney General
Martin Bradley.Ashare, Esq. Envirammental Protection Bureau
Suffolk County Attorney New York State Department of Law;-

H. . Lee Dennison. Building 2 World Trade Center
Veterans Memorial Highway New York, New York 10047
Hauppaege, New York 11788

Atomic Safety and Licensing
Atomic Safety and Licensing Appeal Board

Board Panel U.S. Nuclear Regulatory-Commission-

U.S. Nuclear Regulatory Commission Washington, D. C. 20555
Washington, D. C. 20555

Stewart M. Glass , Esq. * * *
Docketing and Service Section Regional Counsel

'

Office of the Secretary Federal Emergency Management
U.S. Nuclear. Regulatory Commission Agency
' 1717 H Street, N.W. 26 Federal Plaza, Room 1349
Washington, D. C. 20555 New York, New York 10278

Bernard M. Bordenick, Esq.** * Nora Bredes
David A. Repka, Esq.: Executive Director
U.S. Nuclear Regulatory Commission Shoreham Opponents Coalition
Wasnington, D. C. 20555 195 East East Main Street

. Smithtown, New York 11787.

.Stuart Diamond
Environment / Energy. Writer Eleanor L. Frucci, Esq. ***
NEWSDAY Atomic Safety and Licensing
Long. Island, New York 11747 Board Panel

U.S. Nuclear Regulatory Commission
'Stephen B.'Latham,-Esq. Washington, D. C. 20555

Twomey, Latham &_Shea
L P. O. Box 398

33 West Second Street
Riverhead, New-York 11901
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Herbert H. Brown, Esq.* * *
Lawrence Coe Lanpher, Esq.
Karla.J. Letsche, Esq.

1900 M Street, N. W., Suite 800
Washington, D. C. 20036

'

Spence Perry, Esq.
. Associate General Counsel
Federal Emergency Management Agency
Washington, D. C. 20472

] ,r ? ,

J$ G| -L(fIch)t

RICHARD J. uAHNIsEUJER
Assistant to ' e1pecial Counsel

,

to the Governor of the State'

of New York
Executive Chamber
State Capitol
Albany, New York 12224

*By Hand
**By Federal Express
***By Telecopieron August 7,1964, in addition to service by

****By U.S. Express Mail first class mail on August 8, 1984

|
' Albany, New York
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