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MEMORANDUM AND ORDER
CONCERNING DEPOSTTION OF FRANK N. RASBURY

On July 30, 1984 LILCO filed revised testimony concerning
relocation centers. This revised testimony is sponsored by a panel of
witnesses including Frank M, Rasbury, Executive Director of the Nassau
County Chapter of the American Red Cross. Prior to July 30, 1984, LILCO
had not disclosed its intent to call Mr. Rasbury as a witness in this
matter. On July 31, 1984, counsel for Suffolk County requested the
deposition of Mr. Rasbury for August 3, 1984, On August 1, 1984,
counsel for LILCO stated that LILCO would not voluntarily produce Mr,
Rasbury for a deposition.

On August 3, 1984, Suffolk County filed a Motion to Compel LILCO to
Produce Frank M, Rasbury, a LILCO Witness, for Deposition. In that

motion, the County presented an alternative motion that Mr. Rasbury be




"stricken from LILCO's witness panel and that all testimony sponsored by
him be simii.rly stricken." Motion to Compel at 1. The essence of the
County's motion 1s that LILCO significantly revised the manner in which
evacuees arez to be relocated and the County has a need to discover the
facts urderlying the witness's opinion. The County asserts that it
acted promptly and that LILCO's last minute natification of Mw,
Rasbury's :acation olans "a~e a contrivance to keeo tne County from
obtaining discovery." Motiyvw to Compel at 9. New York supports Suffnlk
County's motion.

On August 6, 1984, LILCO filed its Answer Opposing Suffolk County's
Motion to Compel. LILCO argues that this motion should be denied for
the folowing reasons: (1) we have iiready denied as untimely LILCO's
request to depose two New York State cfficia’s on this issue, thus our
denial c¢f this request would place Suffolk County at no greater
disadvantage than LILCO has alread: incurred; (2) the instant situation
of a rew witness being produced shortly before hearing "is uf the
Councy's own making" because on two prior occasions, the State and
County drafted letters stiting that their facilities were not available
as relcration cevters; and (3) the County has not justified its need for
this depnsition and there is no compeiling reason why the County cannot
develop the facts it needs at the hearing.

We find that LILCC's arguments are unpersuasive. First, the fact
thac LILCO's discovery request was denied as untimely is irrcievart here
where LILCO does not assert untimeiiness as a defense. Indeed, we find
that Suffolk County acted promptly in this instance. Second, the issue

of the "County's own making" is .lso irrelevant to a request to depose a



witness prior to hearing. Finally, one of the purposes of discovery is

to eliminate a "fishing expedition" at trial. To that end, a deposition
should expedite the hearing.

In conclusion, we grant Suffolk County's request to take the
deposition of Frank N. Rasbury at a time to be agreed upon by the
parties.

IT IS SO ORDERED.
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